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LAW DICTIO>11ll^Y

A

CONCISE ENCYCLOPEDIA

N
N. C. D. Nemine contra dicente. No one

dissenting.

N. E. I. See Non Est Inventus.

N. L. See Non Liquet.

N. 0. V. See NoN Obstante Veeedicto.

NAAM. See Namium.'

NABOB. Originally the governor of a
province under the Mogul government of

Hindostan, whence it became a mere title of

any man of high rank, upon whom it was
conferred without any office being attached.

Wils. Gloss; Whart.

NAIF. See Nbip.

NAIL. A measure of length, equal to two
inches and a quarter. See Measube.

NAIL COUSINS. See Sib-ship.

NAKED. This word is used in a meta-
phqrical sense to denote that a thing is not

complete, and for want of some quality it

is either without power or it possesses a
limited iwwer. A naked contract is one made
without consideration, and for that reason
it Is void. See Consideration. A naked au-
thority Is one given without any right in the

agent, and wholly for the benefit of the prin-

cipal. 2 Bouvier, Inst. n. 1302. See Nudum
Pactum.

NAKED TRUST. A dry or passive trust;

one which requires no action on the part of

the trustee, beyond turning over money or

property to the cestui que trust. See Teust.

NAKED TRUSTEE. See Teustee.

NAM. Distress; seizure.

See. Namium. '

NAM AT I ON. The act of distraining or

taking a distress. Cowell. See Namium.

NAME. One or more words used to dis-

tinguish a particular individual: as Soc-

rates, Benjamin Franklin.

Names are Christian, as Benjamin, or sur-

names, as Franklin. One Christian name
only is recognized in law ; 1 Ld. Raym. 562

;

Bacon, Abr. Misnomer (A) ; Boyd v. State, 7

Anc. Inst. Eng.

Cold. (Tenn.) 69; Franklin v. Talmadge, 5

Johns. (N. Y.) 84; though two or more names
usually kept separate, as John and Peter,

may undoubtedly be compounded, so as to

form in contemplation of law but one; 5

Term 195. The cases on various points are

conflicting, but some of them vrill be given,

without attempt to harmonize them. An
initial is no part of a name. See Initial.

Nor is the title junior (g. v.) ; Teague v.

State, 144 Ala. 42, 40 South. 312; Hunt v.

Searcy, 167 Mo. 158, 67 S. W. 206 ; nor "Sec-

ond," nor the numeral II ; Cobb v. Lucas, 15

Pick. (Mass.) 7; nor the prefix Mrs.; State

v. Richards, 42 N. J. L. 69; Schmidt v.

Thomas, 33 111. App. 109. But it has been
held that where Lewis R. instead of Levrts

S. was inserted in a writ of sd. fa. to revive

a judgment, the writ was not notice to pur-

chaser for value in a chain of title, in which
Lewis S. was the actual name; Massey v.

Noon, 1 Pa. Super. Ct 198.

It was early held in England that if fa-

ther and son have the same name it refers
prima facie to the father ; 1 Salk. 7 ; 1 Stark.

106 ; Hob. 330 A. ; and some early cases held
that, If it was intended to indicate the son,

Jr. must be added ; State v. Vittum, 9 N. H.
522; and where father and son of the same
name resided in the same town, it was held
that a writ against the son would abate if

Jr. were omitted; Zuill v. Bradley, Quincy
(Mass.) 6.

The name of a corporation is said to be
"the very being of the constitution"; Bac.
Abr. Corp. (C) ; Smith v. Plank-Road Co.,

30 Ala. 664; and in general a corporation
must contract and sue and be sued In its cor-

porate name; Porter v. Nekervis, 4 Rand.
(Va.) 359.

In the name of a corporation, which fre-

quently consists of several descriptive words,
the transposition, omission, or alteration of
some of them may make no essential differ-

ence in the sense; Newport M. Mfg. Co. v.

Starbird, 10 N. H. 124, 34 Am. Dec. 145;
1 B. & Aid. 699 ; Medway O. M. v. Adams, 10
Mass. 360; if there is no possibility of mis-

Bouv. (2285)
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taking the identity of the corporation; Me-
chanics' & T. Bk. V. Prescott, 12 La. 444. See
State V. Mfg. Co., 20 Me. 41, 37 Am. Dec. 38

;

Com. V. Demuth, 12 S. & R. (Pa.) 389.
A corporation, like an indiviTdual, may

take a name by reputation; Soc. for Propa-
gating the Gospel v. Young, 2 N. H. 310;
Medway C. M. v. Adams, 10 Mass. 360; or
may acquire it by usage ; it is not indispensa-
ble that the name should be given by the
charter; Smith v. Plank-Road Co., 30 Ala.
664; see Falconer v. Campbell, 2 McLean,
195, Fed. Gas. No. 4,620 ; and after its name
has been changed, it may continue under the
old name and thus, by usage, regain the lat-

ter and sue thereunder; Alexander v. Ber-
ney, 28 N. J. Bq. 90.

Where parties transacted business and
made a contract as the "Tow Boat Compa-
ny," there being no corporation of that name,
it was held that suit would lie in the ilames
of the parties; The Nimrod, 141 Fed. 215.

The Change of name of a private corpora-
tion is not material, but is mere business
management, and does not require the Unani-
mous consent of stockholders; Thomas & B.
Co. V. Thomas, 165 Fed. 29, 91 C. C. A. 67.

The omission of part of the corporate name in
signing a mortgage and bond does not ren-

der them invalid, where proof is clear that
they were in fact duly authorized and in-

tended to be obligations of the corpdra:fion

;

In re Goldville Mfg. Co., 118 Fed. 892. Where
"Company" is not part of a corporate name,,
and it is sued with the addition of "Com-
pany," it may be amended; Rosenbluth v.

Reis Circuit Co., 36 Pa. Co.. Cf. R. 332.

But it is held that a change of corporate
name requires statutory authority, whether
done directly or by user, though it may ac-
quire a name by user when not given at In-

corporation; Sykes v. People, 132 111. 32, 23
N. E. 391 ; such change does not in any way
affect its identity or rights ; and an action
against it by its former name cannot be de-
feated by showing the change, if the mem-
bership remains the same; Welfley v. Mfg.
Co., 83 Va. 768, 3 S. E. 376. When a corpora-
tion is sued, a mistake in the name, in words
and syllables, but not in substance, will not
be regarded, unless pleaded in abatement;,
but if the mistake be in substance, the suit
cannot be regarded as against the corpora-
tion; 1 B. & P. 39. Where the name in a
contract in suit differed from the name in
the declaration, but the identity was appar-
ent, the variance was held not to constitute
a defence; Dodge v. Barnes, 31- Me. 290.
There is said to be a distinction between a
misnomer which incorrectly names, but cor-

,
rectly describes; a corporation and the state-
ment in the pleading of an entirely different
party; the former is curable by amendment,
the latter Is not; Smith v. Plank-Road Co.,

30 Ala. 650. A grant to a corporation by the
wrong name is good if the corporation really

intended be apparent; 2 Kent 292; 1 Dill.

Mun. Corp. § 179; so of a contract; Berks
V. Myers, 6 S. & R. (Pa.) 12, 9 Am. Dec. 402

;

and of a gift by will ; 11 Eng. L. & Eq. 191.

If a eorporation conveys by the wrong name
it cannot defeat its grant,, if it has received

the consideration; Sykes v. People, 132 111.

32, 23 N. E. 391.

As to the protection of a corporation in

the use of its corporate name, sefe Moraw.
Prlv. Corp. § 355 ; TbaBe-Mabk.

See Good-Will ; Paetneeship ; Paetnees ;

MlSNOMEB.
The real name of a party to be arrested

must be inserted in the warrant, if known;
g- East 828; Gumsey v. Lovell, 9 Wend. (N.

Y. ) 320 : if unknown, some description must
be given; 1 Chitty, Cr. Law 39; with the rea-

son for the omission; 1 Mood. & M. 281.

Proof may be given that the maker of an
instrument habitually applied a nickname
or peculiar designai-ioa used therein to a
particular person or thing; Eoggs v. Taylor,

26 Ohio St. 604. As to mistakes in devises,

see Legacy. As to ffie use of names having
the same sound, see Idem Sonans. As to

the effect of using a name having the same
derivation, see 2 Rolle, Abr. 135; Gordon v.

Holiday, 1 Wash. C. C. 285, Fed. Gas. No.
S\S10: At common law one could change his

name ; Linton v. Bank, 10 Fed. 894 ; Com. v.

Trainer, 123 Mass. 415; 3 B. & Aid. 544;
Smith V. Casualty Co., 197 N. Y. 420, 90 N. B.
947, 26 L. K. A. (N. S.) 1167, 18 Ann. Ca^.

701 (where the origin and evolution of
names is discussed at length) ; but not, per-

haps; where one has obtained a name by
judicial decree under a statute; id. Stat-

utes in many states provide for a change of
name. Jekyll,. M. R., in 3 P. Wms* 65, de-
clared that any one might take upon him-
self as many surnames as he chose; but
this judgment was reversed in 4 Bro. P. C.

194 (H. of L.), where it was said that "the
individual ought to have -inherited or ob-

tained an authority for using" a name.
Fox-Davies and Carlyon-Britton on Names
takes the view that no one can create a
name for himself or change his name, but
the power to do so is a prerogative of the
crown.

The middle name is unimportant and the
omission of it or its initial is of no legal ef-

fect; Cox V. Dnrham, 128 Fed. 870, 63 C.
C. A. 338; Roosevelt v. Gardinier, 2 Cow.
(N. Y.) 463; Bletch v. Johnson, 40 111. 116;
contra, Parker v. Parker, 146 Mass. 320; if

the middle initial is given, it need not be
correct even in criminal cases; People v.
Lockwood, 6 Cal. 205; Franklin v. Talmadge,
5 Johns. (N. Y.) 84; Cox v. Durham, 128
Fed. 870, 63 C. C. A. 338; contra. King v.
Clark, 7 Mo. 269; Cleveland, C, C. & St. L.
Ry. Co. V. Pierce, 34 Ind. App. 188, 72 N. E.
604; the initial letter of the first name Is
sufficient in a warrant; Cox v. Durham 128
Fed. 870, 63 O. C. A. 338.
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The occasional use of a single letter as a

name developed a strange contradiction. It

was held that a vowel, being complete in it-

self, was sufficient, and a consonant, being

part of a complete sound, was not; 6 C. B.

577 ; 7 0. B. 980. The supposed distinction

was put an end to in 15 Jur. 657, by Lord
Campbell. In this country the question has

been raised and two initials were held to be

a valid Christian name; Tweedy v. Jarvia,

27 Conn. 42; this has also been held in South
Carolina; City Council v. King, 4 McCord
(S. 0.) 487; but the contrary was held in

that state in one case; Norris v. ©raves, 4
Strob. (S. O.) 32.

A mistake in the middle initial does not
invalidate a process under which title to

land is taken ; Johnson v. Day, 2 N. D. 295

;

J. H. Burtis is taken as if J. Burtis, and is

sufficient where the title was in J. F. Burtis

;

• Illinois C. R. Co. v. HasenwinlUe, 232 111.

224, 83 N. E. 815, 15 L. R. A. (N. S.) 129.

A mortgage executed by Henry M. Ward as

Henry N. Ward was held good where there

was only one Henry Ward in the county

;

Fincher v. Hanegan, 59 Ark. 151, 26 S. W.
821, 24 L. R. A. 543 ; but where there is a
misnomer amounting to a substantial de-

fect, the proceedings will give no jurisdic-

tion; thus O. P. Buchanan in a notice in-

tended for Petter 0. Buchanan was held

bad; Buchanan v. Edmisten, 1 Neb. (Unof.)

429, 95 N. W. 620; as also was P. T. B.

Hopkins in a notice intended for T. P. B.
Hopkins; Fanning v. Krapfl, 61 la. 417, 14
N. W. 727, 16 N. W. 293 ; and a publication

of a summons to George H. Leslie confers
no jurisdiction over George W. Leslie; D'Au-
tremont v. Iron Co., 104 Minn. 165, 116 N.
W. 357, 17 L. R. A. (N. S.) 236, 124 Am. St.

Rep. 615, 15 Ann. Cas. 114.

It is held that since the use of Initials In-

stead of a given name before a surname has
become a common practice, these initials

must all be given and correctly given in
court proceedings ; Carney v. Bigham, 51
Wash. 452, 99 Pac. 21, 19 L. R. A. (N. S.)

905, where a certificate of tax delinquency
reciting the name of the person assessed as
J. G. Carney instead of J. E. Carney as it

appeared on the assessment rolls was held
insufficient to sustain a foreclosure.

Parties cannot in legal proceedings be des-
ignated by mere description ; the words "and
wife" following defendant's name do not
make the wife a party; Sossman v. Price,

57 Ala. 204; nor "Mr. and Mrs." followed
by the husband's initials and surname

;

KaufCman v. Sherbondy, 22 Pa. Dist. R. 114.

A mistake in the Christian name of a de-

fendant duly served gives the court Jurisdic-

tion, if at the time of service he was duly
apprised that he was the person intended to

be named therein, where the statutes pro-
vide for correcting such mistakes; Stuy-
vesant v. Weil, 167 N. Y. 421', 60 N. E. 738,

53 L. R. A. 562. Misspelling is immaterial

either of the Christian; Harrell v. Neef, 80

Kan. 348, 102 Pac. 838; or the surname;
Phillips V. Palmer, 56 Tex. Civ. App. 91, 120

S. W. 911; particularly If they are idem
aonana.

The omission of the Christian name by
either plaintiff or defendant In legal pro-

cess prevents the court from acquiring ju-

risdiction, there being no other description

or identification and no appearance or waiv-
er of process ; Whitney v. Masemore, 75
Kan. 522, 89 Pac. 914, 11 L. R. A. (N. S.)

676, 121 Am. St. Rep. 442 ; Boynton v. Cham-
berlain, 38 Tex. 604; Thompson v. McOorkle,
186 Ind. 484, 34 N. B. 813, 36 N. E. 211, 4.3

Am. St. Rep. 334; but where the notice by
publication was directed to Etta R. Fisher
and :— Fisher, her husband, it was held
a sufficient description to indicate his iden-

tity; Cruzen v. Stephens, 123 Mo. 337, 27
S. W. 557, 45 Am. St. Rep. 549.

Nicknames are not sufficient in process or
pleading. They are names given in con-

tempt, derision or sportive familiarity;

Ohlmann v. Sawmill Co., 222 Mo. 62, 120 S.

W. 115.5, 28 L. R. A. (N. S.) 432, 133 Am.
St. Rep. 506, where process to recover taxes
against land owned by Michael Ohlman,
which described him as Mike Ohlman was
held insufficient to give jurisdiction, Mike
being held not a universally recognized ab-
breviation of Michael, but a mere diminutive
or nickname. For a discussion of the origin

of nicknames and their development in many
cases Into surnames, see Fox-Davies and
Carlyon-Britton on Names, 20, 24, 25.

Identity of name raises the presumption
of Identity of person, where the name Is an
unusual one and when there is some similar-

ity of business residence or the like, but not
where the name is a common one and a num-
ber of persons bearing it live in the same
place ; Laws. Pres. Ev. 307 ; State v. Smith,
129 la. 709, 106 N. W. 187, 4 L. R. A. (N. S.)

539, 6 Ann. Cas. 1023. This presumption
may be overcome by circumstances in the
particular case ; Garrett v. State, 76 Ala. 18,

where the qualifications of the rule are dis-

cussed; where the similarity of circum-
stances is not present the presumption fails;

People V. Cline, 44 Mich. 290, 6 N. W. 671.

And in many cases the identity of name has
been treated as prima facie evidence of
identity of person without reference to qual-

ifications; People V. Rolfe, 61 Cal. 540;
Bayha v. Mumford, 58 Kan. 445, 49 Pac. 601

;

State V. McGuIre, 87 Mo. 642; State v. Kel-
soe, 76 Mo. 505 ; and in such case the Iden-
tity of the person is a question for the jury

;

State V. Loser, 132 la. 419, 104 N. W. 337

;

and while it is not to be assumed as a mat-
ter of law ; Shuler v. State, 125 Ga. 778, 54
S. E. 689; State v. Lashus, 79 Me. 504, 11
Atl. 180; yet it is not error to charge the
jury that identity is presumed In the ab-
sence of evidence to the contrary ; People v.

Riley, 75 Cal. 98, 16 Pac. 544.
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A person not having a fraudulent or crim-

inal purpose in so doing may enter into a
contract by any name he may choose to as-

sume; Scanlan v. Grimmer, 71 Minn. 351,

74 N. W. 147, 70 Am. St. Rep. 326; Wake-
field y. Brown, 38 Minn. 361, 37 N. W. 788,

8 Am. St. Rep. 671 ; Den v. Peterson, 31 N.

C. 184; Thomas v. Wyatt, 31 Mo. 188, 77

Am. Dec. 640. Under this rule, legal pro-

ceedings against a married woman under
an assumed name have been held good after

judgment ; Clark y. Clark, 19 Kan. 522 ; and
obligations incurred by or with third parties

under her maiden name are mutually bind-

ing; Lane v. Duchac, 73 Wis. 646, 41 N. W.
962; Bogart v. Woodruff, 96 Gal. 609, 31

Pac. 618; see Schoul. Dom. Rel. 40; until a
decree in divorce giving a married woman
leave to resume her maiden name goes into

effect, or widowhood is succeeded by a new
marriage, she keeps her former husband's
surname; 2 P. D. 263.

A grant of land under an assumed name
will pass title ; and evidence is admissible to

prove Identity ; Wakefield v. Brown, 38 Minn.
361, 37 N. W. 788, 8 Am. St. Rep. 671. The
omission or mistake of a Christian name of

the person to whom it is made (if he can be
identified) will not avoid a patent; North-
western F. E. Co. V. Fire Extinguisher Co.,

1 Ban. & A. 177, Fed. Cas. No. 10,337 ; or a
grant; 2 Co. Lritt. 255; or a devise; 5 Co.

68; 2 Atk. 372. Apparently it was earlier

held that an omission or mistake in the
Christian name of the grantee rendered the
grant void; Cro. Eliz. 328; Bac. Max. 107.

When a person uses a name in making a
contract under seal, he will not be per-

mitted to say that it is not his name: as,

if he sign and seal a bond "A and B" (being

his own and his partner's name), and he
had no authority from his partner to make
such a deed, he cannot deny that his name
is A and B; 1 T. Raym. 2; 1 Salk. 214.

And if a man describes himself in the body
of a deed by the name of James, and signs

it John, he cannot, on being sued by the
latter name, plead that his name is James;
3 Taunt 505; Cro. Eliz. 897, n. a. See 3
P. & D. 271; 11 Ad. & E. 594; Preiss v. Le
Poidevin, 19 Abb. N. C. (N. T.) 123. A man
may sue by the name by which he has been
known from childhood, instead of by that
given him by his parents; Donaldson v.

Donaldson, 31 Wkly. Law Bui. (Ohio) 102.

The right to the exclusive use of a name
in connection with a trade or business is

familiar to the law; and any person using
that name, after a relative right of this

description has been acQuired by another,
is considered guilty of a fraud, or at least

an invasion of another's rights, and renders
himself liable to an action, or he may be
restrained from the use of the name by in-

junction. But the mere assumption of a
name which is the patronymic of a family
by a stranger who has never been called by

that name is a grievance to the family for

which the law affords no redress; L. R. 2

P. C. 441. See L. R. 2 Oh. 307. A name may
be a trade-mark; L. R. 10 Ch. D. 436; 1

Eq. 518; 13 Beav. 209; Wolfe v. Bamett, 24
La. Ann. 97, 13 Am. Rep. 111. A person
cannot, however, have an exclusive right of
trade-mark in a name as against all others

bearing the same name, and honestly using

the name in competition, unless the defend-

ant uses the same brand or stamp in con-

nection with the name; Oilman v. Hunne-
well, 122 Mass. 139; McLean v. Fleming, 96
U. S. 245, 24 L. Ed. 828; Howe v. Mach. Co.,

50 Barb. (N. T.) 236. But such exclusive
right to a name may be acquired as against
a corporation called, by the same name.
"Dear Sir," at the commencement of a

letter sent to one of the contracting parties
which contains the terms of a contract, will

be read as the name of that party so as to
"

be a good note of the contract, if the letter is

enclosed in an envelope addressed to that
party

; [1897] 1 Q. B. 688.

See an article on personal names by O. S.

Arnold, 15 Y. L. J. 227; also an extensive
note on names in 14 L. R. A. 690.

See EtBCTioN; Identitate Nominis; Teade-
Maek; Signature; Misnomee.

NAMED. Mentioned nominatim, if not by
all their names, by some at least, either
Christian or surnames. 22 L. J. Ch. 398.

It is sometimes used, but only In a sec-

ondary sense, as meaning mentioned or re-

ferred to. 34 S. J. 129.

NAMELY. A difCerence, in grammatical
sense, in strictness exists between the words
namely and including. Namely imports in-

terpretation, i. e. indicates what is included
in the previous term; but including imports
addition, i. e. indicates something not includ-

ed. 2 Jarm. Wills 222.

NAMIUM. An old word which signifies

the taking or distraining another person's
movable goods. 2 Inst. 140 ; 3 Bla. Com. 149.
A distress. Dalrymple, Feud. Pr. 113.

NAMIUM VETITUM. The unjust taking
of another person's cattle and driving them
to an unlawful place, under pretence of dam-
age having been done by them, in which case
the owner may demand satisfaction for the
injury. Cowell.

NANTISSEMENT. In French Law. The
contract of pledge; if of a movable, it is

called gage, and if of an immovable, anti-
chr^se; Brown, Diet.

NARR. (an abbreviation of the word nar-
ratio). A declaration in a cause.

NARRATIQ. A common-law name for the
plaintiff's declaration or statement of claim
as being a narrative of facts on which he
relies.

NARRATOR. A pleader who drew narrs,
or pleadings (in the time of William I).
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See CoNTE^jR. Swviens narrator, a sefjeant-

at-law. Fleta, 1. 2, c. 37. Obsolete."

NARROW SEAS. In English Law. fTbose

seas wliich a(Jjoin the coast of England. Ba-

con, Abr. Prerogative (B 3). „

NA;SCITURUS. Not yet bom. This term

Is a]5plle(ii in marriage settleufcents to the

Tinbcrn cKildren of a particular marriage.

nat:is (b6rn) being used to designate] those

already bom. i

HATALE. The state or condition -of a

mnn acquired by birth.

NAT 10. A native place. Cowell.

NATION. An .independent ^ body politic.

A society of men united together for the

purpose of promoting their mutual safety

/and advantage by the joint efforts of jtheir

Combined strength.

But every combination of men wlio govern them-

selves independently oJ all others' will not be con-

sidered a nation ; a body of pirate* for example,

who govern themselves, is not a nation. To consti-

tute a nation, another ingredient is required. The
body thus formed must respect other nations in

general, and each of its members in particular.

Such a society has it affairs and Interests ; it de-

liberates and takes resolutions in common,—thus
becoming a moral p*son, who pastee^ses an under-

standing and will and is susoeptiHIe of obligations

and rights. Vattel, Prelim. §§ 1, ^, Cherokee Na-

tion V. Georgia, B Pet. (U. S.) B2. 8 L. Ed. 25.

It belongs to the government to declare

whether they will consider a ' colony which

has thrown off the yoke of the mother-coun-

try as an independent state ; and untili the

government have decided oijuttho quemion,

courts of justice are bound to considen the

ancient state of things as remainlnal un-

changed ; Hoyt V. Gelston, 13 Johns

141; Gelston v. Hoyt, id. 561. .See"

Nation V. Georgia, 5 Pet. (TJ.

25; 1 Kent 22.

In American constitutional

state is applied to the sever

the Union, while the word «oj

to the whole body of the people embraced
within the jurisdiction of the federal govern-

ment; Cooley, Const. Lim. See Tex^^s v.

White, 7 Wall. (U. S.) 720, 19 L. Ed. 227.

NATIONAL. A word commonly used in

dii:j)gmatic language and in treaties to jindi-

cate a citizen or subject of a given country.

NATIONAL BANKS. Banlvs created and
governed under the provisions of the "Na-
tional Bank Act."

They are private corporations organized

under a general law of congress, by iojlivid-

ual Stockholders, with their own capital, for

private gain, and managed by officers, afeents,

and employfis of their own selection. They
*

"iStitute no part of any branch of the gov-

Hent of the United Stat'^s, and whatever
.„Bc benefit they contribute to the country

J'' return for grants and privileges conferred
'"**p them by statute, is of a general fiature
'^^tijjjg

frojjj their business relations to the
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people through individual citizens, and not

as direct representatives of the state as a

body politic in exercising its legal and con-

stitutional functions ; Branch v. U. S., 12 Ct.

CI. (U. S.) 281; but they are instruments de-

signed to aid the government in an impor-

tant branch of the public service; Farmers'

& M. N. Bk. V. Bearing, 91 U. S. 29, 23 L. Ed.

196. Congress in the exercise of an undis-

puted constitutional power to provide a cur-

rency for the whole country, may constitu-

tionally secure the benefit of it to the people

by appropriate legislation, and to that end
may restrain the circulation of any notes not

issued under its authority ; Veazie Bk. v.

Fenno, 8 Wall. (U. S.) 548, 19 L. Ed. 482.

National banks are quasi public institu-

tions and for the purpose for which they are

instituted are national in their character,

and within constitutional limits are subject

to control of congress, and not to be inter-

fered with by state legislative or judicial

action except so far as congress permits;

Van Reed v. Bank, 198 U. S. 554, 25 Sup.

Ct. 775, 49 li. Ed. 1161, 3 Ann. Gas. 1154;

whether solvent or insolvent, they are ex-

empt from attachment before judgment in

any state, etc., court; id.

The minimum capital allowed is $100,000,

except that banks with a capital of not less

than $50,000 may, with the approval of the

secretary of the treasury, be organized in

any place the population of which does not
exceed 6,000 inhabitants, and with not less

than $25,000, with like sanction, in any place

the population of which does not exceed

3,000 inhabitants; no association shall be

organized in a city of more than 50,000 popu-
lation with a capital of less than $200,000.

A national bank may change its name, or

place of business, to any place within the
same state, not more than thirty miles dis-

tant, with the approval of the comptroller

and by a vote of two-thirds of the stock-

holders.

The corporate existence is twenty years
and a bank may at any time within two
years next previous to the expiration of that

period. With the approval of the comptroller,

extend its existence for another period of

twenty years.

A bank may provide in its articles of as-

sociation for an increase of its capital, the

maximum to be approved by the comptroller

;

no increase shall be valid until fully paid

in and notice submitted to the comptroller.

A bank may, by vote of shareholders owning
two-thirds of its capital stock, and subject

to the approval of the comptroller, reduce its

capital, but not below the amount required

by the act to authorize the formation of a
bank, nor below the amount required for its

outstanding circulation, nor until approved
by the federal reserve board (infra).

Shareholders are entitled to one vote for

each share of stock, and may vote by proxy
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in writing, but no "officer, clerk, teller or
Dookkeeper" of the bank shall act as proxy,

and no shareholder, whose liability is past
due and unpaid, shall be allowed to vote.

Not less than five directors are required;

they hold office for one year or until their

successors have been elected and qualified;

every director must, during his whole term
of service, be a citizen of the United States

;

at least three-fourths of the directors must
have resided in the state, etc., in which the

bank is located, for at least one year im-

mediately preceding their election ; every di-

rector must own in his own right at least

ten shares of stock (only five shares in banks
whose capital stock does not exceed $25,000)

;

if a director becomes disqualified, his place

is vacated (Act of February 8, 1905). Va-
cancies in the board are filled by the board,

to hold until the next election. If an elec-

tion of directors is not made at the time ap-

pointed, it may be held on a subsequent day,

upon thirty days' notice given in a newspa-
per published in the city, etc., in which the

bank is located, or, if none, published In the

nearest city, etc. If the articles do not fix

the day of election, or if no election is held
on the day fixed, such day shall be designat-

ed by the directors in their by-laws or other-

wise, and if they fail to do so, shareholders

representing two-thirds of the shares may
do so. The board chooses one of its mem-
bers as president.

Shareholders are individually responsible

equally and ratably for the debts of the
bank, to the extent of the amount of their

stock therein at par value, in addition to

the amount invested therein'. Persons hold-
ing stock as executors, administrators, guard-
ians or trustees are not liable as stockhold-

ers, but the assets and funds in their hands
are so liable.

State banking institutions may be organ-
ized as national banks. In such case, the
articles of association may be accepted by a
majority of the directors, who shall have
the power to complete its organization; its

shares may continue to be for the same
amount as they were before, and the direc-

tors may continue until others are elected.

The total liability to a bank of any person,
firm or corporation, for money borrowed,
shall never exceed one-tenth of the capital
stock of the association actually paid in and
one-tenth of its unincumbered surplus capi-

tal, both unincumbered, and the total of such
liabilities shall in no event exceed thirty per
cent, of the capital; but the discounting of
bills of exchange in good faith against actu-
ally existing values and the discount of com-
mercial or business paper actually owned by
the person negotiating the same, shall not be
considered as money borrowed.
The act of May 30, 1908, providing for na-

tional currency associations, has been ex-

tended to June 30, 1915, by the act of Dec.
23, 1913 (infra).

The powers of national banks-, are to be

measured by the act creating thein ;
Fowler

V. Scully, 72 Pa. 456, 13 Am. Kep. 6^ ;
Logan

Co. N. Bk. V. ToWnsend, 139 U. fe- 67, 11

Sup. Ct. 496, 35 L. Ed. 107; the word? of the

act "by discounting and negotiating promis-

sory notes, etc.," are not to be read as limit-

ing the mode of exercising the "incidental

powers" necessary to carry on the business

of banking, but as descriptive of the kind of

business which is authorized; Shlnkle v.

Bank, 22 Ohio St. 516. A national b^nk
may buy negotiable notes and bills of ex-

change; Merchants' N. Bk. v. Hanson, ,33

Minn. 40, 21 N. W. 849, 53 Am. Rep. 5 ; Un-
ion N. Bk. V. Eowan, 23 S. C. 339, 55 Am.
Eep. 26 ; Pape v. Bank, 20 Kan. 440, 27 AiA.

Rep. 183. This power, it has been held, sim\

ply implies an authority to realize upon such'

commercial paper as the bank may receive in\

the lawful conduct of its business, by nego-j

tiating, selling, and transferring it by means (

of a re-discount obtained or otherwise. It'

gives no implied authority to speculate or
traffic in paper of this character or in finan-

cial securities of any description; First N.
Bk. v. Pierson, 24 Minn. 140, 31 Am. Rep.
341; Lazear v. Bank, 52 Md. 78, 36 Am.
Rep. 355. In the last case, by a divided
court, the opinion was. qualified by the re-

mark that a national bank might invest

its surplus capital in notes. The purchas-
ing and dlscountmg of paper has been held
to be only a mode of loaning money ; Smith
V. Bank, 26 Ohio St. 141. It may collect

notes; Mound City P. & C. Co. v. Bank, 4
Utah, 353, 9 Pac. 709; deal in national bonds;
Leach v. Hale, 31 la. 69, 7 Am. Rep. 112;
Yerkes v. Bank, 69 N. Y. 382, 25 Am. Rep.
208 ; and own coupons on state bonds ; First
N. Bk. v. Bennington, 16 Blatch. 53, Fed.
Cas. No. 4,807; and it may deal in stocks;
Williamson V. Mason, 12 Hun (N. Y.) 97;
but the tendency of the decisions is contra;
First N. Bk. v. Hoch, 89 Pa. 324, 33 Am. Rep.
769; Fowler v. Scully, 72 Pa. 456, 13 Am.
Rep. 699 ; First N. Bk. v. Bank, 92 U. S. 122,
23 L. Ed. 679 ; Weckler v. Bank, 42 Md. 581,

20 Am. Rep. 95. It may ftnd '«»'«callja.tejai

security, including Unit^l S^^ bond^
Third N. Bk. v. Boyd, 44 Md. 47, 22 Am. Rep.
35; or the stock of anotljH: national bank;
Germania N. Bk. v. Case,

|
Ed. 448; or a warehousfl
chandisie; Cleveland v. I
St. 17^; or a locomotivi
Bank, 1 Hughes 101, Fe4
but it may not lend its credit; Nat. Bk. of
C. V. Atlunson, 55 Fed. 48®, It may borrow
money on Its own notes, *ind pledge its a.s-

sets for its repayment; li Bank. Mag. 1^
It may, in a fair and 6o^ fide compron^'
of a contested claim agafast It, growing '

of a legitimate banking Jransaction, pai*
larger sum than would h^ been exacte?
satisfaction of a demand, so as to obtait
the arrangement a transfer of stocks, ifJ

U. S. 628, 25 L.

I

receipt for mer-
koeman, 40 Ohio

Shoemaker v.

as. No. 12,801;
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in the belief that by turning the stocks

into money under more favorable circum-

stances a loss which would otherwise accrue

from the transaction might be averted or

diminished; First N. Bk. v. Bank, 92 U. S.

122, 23 L. Ed. 679, affirming 39 Md. 600.

It has authority to receive special de-

posits of securities, etc., and is responsible

for their loss if occasioned by gross negli-

gence; First N. Bk. v. Graham, lOO U. S.

699, 25 L. Ed. 750, affirming 79 Pa. 106, 21

Am. Kep. 49; Turner v. Bank, 26 la. 562;

Smith V. Bank, 99- Mass. 605, 97 Am. Dec. 59;

Chattahoochee N. Bk. v. Schley, 58 Ga. 369;

Pattison v. Bank, 80 N. Y. 82, 36 Am. Rep.

582 ; Prather v. Kean, 29 Fed. 498 ; contra,

Wiley V. Bank, 47 Vt. 546, 19 Am. Rep. 122

;

Whitney v. Bank, 50 Vt. 388, 28 Am. Rep.

503; or by want of ordinary care; Bank v.

Zent, 39 Ohio St. 105 ; Lancaster County N.

Bk. V. Smith, 62 Pa. 47.

It may take legal proceedings to recover

stolen properfiy for itself or for depositors,

and will be held responsible for lack of dili-

gence, skill, and care in performing such an
undertaking ; Wylie v. Bank, 119 U. S. 361,

7 Sup. Ct. 268, 30 L. Ed. 455.

A national bank has no power to indorse

a note for compensation ; Nat. Bk. v. Burr,

27 Hun (N. Y.) 109; but, should it do so,

only the government may object; id.; Nat.
Bk. V. Whitney, 103 TJ. S. 99, 26 L. Ed. 443 ;.

but it may guarantee a note ; People's Bk. >.
Bank, 101 U. S. 183, 25 L. Ed. 907. It may
not receive deposits when insolvent; Cragie
V. Hadley, 99 N. Y. 131, 1 N. E. 537. It can-
not be garnisheed for a deposit of a trust

estate or pay out funds of a bankrupt ex-
cept upon a warrant of an assignee in bank-
ruptcy of the district or by the register in
bankruptcy of the district; Havens v. Bank,
6 Tbomp. & C. (N. Y.) 346.

National banks may purchase, hold, and
convey real estate for the following pur-
poses, and for no others: 1. Such as shall
be necessary for its immediate accommoda-
tion in the transaction of its business. 2.

Such as shall be mortgaged to it in good
faith by way of security, for debts previ-
ftusly contracted. 3. Such as shall be con-
veyed to it in satisfaction of debts previous-
ly contracted in the course of its dealings.
4. Such as it shall purchase at sales under
judgments, decrees, or mortgages held by the
association, or shall purchase to secure debts
due to it; title in the latter case, or under
mortgage, to be held for no longer than five
years. And see Union N. Bk. v. Matthews,
98 U. S. 621, 25 L. Ed. 188.

It is now settled that a bank may law-
fully take a mortgage to secure future in-
debtedness ; Simons V. Bank, 93 N. Y. 269;
Chornton v. Bank, 71 Mo. 228; Winton v.

iJttle, 94 Pa. 64; Turner v. Bank, 78 Ind.
19; Oldham v. Bank, 85 N. 0. 240. Such a
loan of money on real estate security by a
national bank is valid between the parties

;

Union Nat. Bk. v. Matthews, 98 U. S. 621, 25

L. Ed. 188, reversing Matthews v. Skinker,

62 Mo. 329, 21 Am. Rep. 425; contra, Fowler
V. Scully, 72 Pa. 456, 13 Am. Rep. 699 ; Frid-

ley V. Bowen, 87 111. 151 ; and that it had so

loaned money in violation of the prohibition

of the national banking law does not give

the debtor a right to object; the United
States alone can complain ; Fortier v. Bank,
112 U. S. 439, 5 Sup. Ct. 234, 28 L. Ed. 764

;

Schuyler N. Bk. v. Gadsden, 191 U. S. 451,

24 Sup. Ct. 129, 48 L. Ed. 258. It may take a
purchase-money mortgage on real estate sold

by it; New Orleans N. Bk. v. Raymond, 29
La. Ann. 355, 29 Am. Rep. 335 ; and it may
purchase real estate at a judgment sale;

Heath v. Bank, 70 Ind. 106; Reynolds v.

Bank, 112 U. S. 405, 5 Sup. Ct. 213, 28 L. Ed.
733 ; Upton v. Bank, 120 Mass. 153 ; Mapes
V. Scott, 88 111. 352 ; and a prior mortgage if

needful to protect the interest of the bank

;

Holmes v. Boyd, 90 Ind. 332. It may take
real estate in payment of a debt due it, and
may pay the excess value thereof over the
debt; Libby v. Bank, 99 lU. 622; and may
buy in outstanding interests in such real es-

tate, or encumbrances thereon, if necessary,
to enable it better to handle or dispose of it

;

Cockrill V. Abeles, 86 Fed. 505, 30 C. C. A.
223; Holmes v. Boyd, 90 Ind. 332. If hold-
ing a second mortgage, it may buy the prop-
erty at a foreclosure sale under the first

mortgage; Heath v. Bank, 70 Ind. 106.

A converted bank may take real estate be-
longing to it whilst it was a state bank;
Scofield V. Bank, 9 Neb. 316, 2 N. W. 888, 31
Am. Rep. 412 ; it may accept personal prop-
erty in payment upon the sale of real estate
belonging to it; First N. Bk. v. Reno, 73 la.

145, 34 N. W. 796; and the assignment of a
mortgage on land to secure a loan made at
the time of the assignment; First N. Bk. v.

Andrews, 7 Wash. 261, 34 Pac. 913, 38 Am.
St Rep. 885.

A transfer of stock in a national bank
which is ipsolvent at the time, made with
an intent to avoid liability, where the trans-
feree has reason to believe that the bank is

insolvent, will not relieve the transferror
from the residuary liability to pay the debt
of the bank, and such a transfer may be
treated by the receiver as inoperative with-
out regard to the financial condition of the
transferee; but if the bank is solvent at
the time of the transfer the motive with
which it is made is immaterial; Stuart v.

Hayden, 169 U. S. 1, 18 Sup. Ct. 274, 42 L
Ed. 639.

When not defined by a board of direc-
tors the duties of the president and cashier
are only such as may be incident to their
offices respectively in their very nature, in
the absence of anything to the contrary in
the act of incorporation; Hodge's Ex'r v.

Bank, 22 Gratt. (Va.) 58. Neither of these
officers, nor both acting together, can give
up a debt or liability to the bank, nor make
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any admissions whicli would release tlie

maker of a note due to the bank from his

legal responsibility; id.; Bank of U. S. v.

Dunn, 6 Pet. (U. S.) 51, 8 L. Ed. 316. The
president has no power to sell or surrender

securities and receive others of an inferior

value; First N. Bk. v. Bennett, 33 Mich. 520.

Ordinarily his authority is very limited ; he
may bring actions at law and employ coun-

sel for the purpose of protecting the rights

of the bank, but he is not its executive offi-

cer nor has he charge of its money oper^.-

, tions. He has no more power of manage-
ment nor disposal of the property of the cor-

poration than any other member of the

board of directors unless further powers are

conferred upon him by the charter of the

bank or by the action of the managing
board ; First N. Bk. v. Lucas, 21 Neb. 280, 31

.N. W. 805. He may not make an agreement
binding on the bank and embodying a trans-

action not within the usual course of busi-

ness of the bank ; First N. Bk. v. Hoch, 89
Pa. 324, 33 Am. Rep. 769 ; but see Burton v.

Burley, 13 Fed. 811, 9 Biss. 253.

A bank is liable upon notes, executed by
it through its cashier, for loans made by
another bank in an amount not so great as

to create suspicion, where the actual man-
agement of the bank was left entirely to

such cashier, and the negotiation and all

the correspondence were such as might lead

the officers of the lending bank to believe

that he was acting on authority and in good
faith and honest Intention, though the mon-
ey was used by hun for his own individual

purposes, and the signature of the president

was forged; City N.' Bk. v. Bank, 8.0 Fed.

859, 26 C. C. A. 195 ; but where the affairs

of a national bank were managed entirely

by the cashier, who was universally be-

lieved to be honest and capable, but whose
dishonesty and reckless management result-

ed in wrecking the bank, the president and
directors, most of whom were farmers know-
ing little of banking, were not guilty of neg-

ligence so as to be liable for losses to credi-

tors because they failed to examine the

bpoks, the statements being prepared and
furnished them by the cashier, and reporting

the bank, to be in a prosperous condition, and
there being no grounds of suspicion known
to them; Warner v. Penoyer, 82 Fed. 181,

following Brlggs v. Spaulding, 141 U. S. 132,

11 Sup. Ct. 924, 35 ,t. Ed. 662.

The United States district court has jur-

isdiction of suits against national banks,
brought by the United States or by direction

of any officer thereof, and of cases for wind-
ing up their affairs, and of all suits brought
by any bank to enjoin the comptroller, or a
receiver acting under his direction. Banks
are "declared citizens of the states in which
they are located," , for the purposes of all

other suits by or against them, real, personal
or mixed. Judiciary Act of March 3, 1911.

A national bank may bring suit -in the

circuit court out of its district, against a

citizen of the district where the court sits;

Manufacturers' N. Bk. v. Baack, 8 Blatchf.

13T, Fed. Gas. No. 9,052; Davis v. Cook, 9
Nev. 134 ; and state courts have jurisdiction

of suits brought by national banks ; First N.

Bk. V. Hubbard, 49 Vt. 1, 24 Am. Rep. 97;

but this must be a state court of its locality

;

Bank v. Bank, 14 Wall. (U. S.) 383, 20 L.

Ed. 840; Crocker v. Bank, 101 Mass. 240, 3
Am. Rep. 336.

Mortgages held by national banks are

not subject to taxation by u state ; First N.
Bk. V. Kreig, 21 Nev. 404, 32 Pac. 641; nor
can the stock In a national bank be taxed
in any state other than that in which the
bank is located ; De Baun v. Smith, 55 N. J.

L. 110, 25 Ati; 277.

A national bank may go into liquidation

and be closed by a vote of the shareholders
of • two-thirds of its stock; R. S. § 5220;
although it be contrary to the wishes and
against the Interests of the owners of the
minority of the stock; Watkins v. Bank, 51
Kan. 254, 32 Pac. 914. In case of a failure

to pay its circulating notes, tl;e comptroller
may appoint a receiver to wind up national
banks; R. S. § 5284.

State banks may be changed into national
banks ; the change when made Is a transit,

and not a creation ; see Coffey v. Bank, 46
.

Mq. 140, 2 Am. Rep. 488; and does not affect

its Identity or its right to sue upon obliga-

tions or liabilities incurred to it by its for-

mer name ; Michigan Ins. Bk. v. Eldred, 143
U. S. 293, 12 Sup. Ct. 450, 36 L. Ed. 162.

Federal Reserve Banks. The act of De-
cember 23, 1913, is entitled an act "to pro-
vide for the establishment of federal reserve
banks, to furnish an elastic currency, to

afford means of rediscountlng commercial
paper, to establish a more effective super-
vision of banking in the United States, and
for other purposes."

Federal Reserve Districts. It provides
that the secretary of the treasury, the secre-
tary of agriculture and the comptroller of
the currency, acting as "the reserve bank
organization committee," shall designate not
less than eight nor more than twelve cities

as federal reserve cities, and divide the con-
tinent of the United States, exclusive of
Alaska, into districts, each to contain only
one such city. Only the federal reserve
board, when organized, shall review their
action, and may readjust the districts and
create new ones, not exceeding twelve in all.

The committee shall supervise the or-
ganization in each of the cities of a federal
reserve bank, entitled, e. g., "Federal Re-
serve Bank of Chicago."
Every national bank is required, and ev-

ery eligible bank in the United States and
every trust company within the District of
Columbia is authorized, to signify in writing
within sixty days after the passage of the
act its acceptance of its terms.
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Every national bank within the district is

required within thirty days after notice to

subscribe to the stock of such reserve bank
In a sum equal to six per cent, of its paid-up

capital and surplus. The shareholders of

every reserve bank are individually respon-

sible, but not one for another, for the en-

gagements of the reserve bank to the ex-

tent of the amount of their subscriptions at

par in addition to the amount subscribed.

Any national bank failing to signify Its

acceptance of the act within sixty days shall

cease to act as a reserve agent, upon thirty

days' notice within its discretion from the

committee or the reserve board.

Should any national bank fail within one
year after the passage of the act to become
a member bank, or to comply with the act,

its franchises under the national banking
act or under this act shall be forfeited, but
only upon suit in a United States court of

competent jurisdiction, brought where the
bank is located, under the direction of the
reserve board, by the comptroller of the
currency. In case of any such noncompli-
ance, other than the failure to become a
member bank, every participating or as-

senting director is held personally liable

for all damages such bank, Its shareholders,
or any other person shall have sustained.

If the subscription by banks to the federal
reserve banks or any one or more of them
be, in the judgment' of the committee, in-

sufficient to provide the necessary capital,

the committee may oflfer to public sub-
scription at par such amount of reserve
bank stock as the committee may determine;
No individual, partnership or corporation,
other than a member bank of its district,

can subscribe for or hold at any time more
than $25,000 par value of reserve bank stock.

Such stock is to be known as public stock
and may be transferred on the books of the
reserve bank by the chairman of its board of
directors. If the total bank and public sub-
scriptions to the stock of the reserve banks
or one or more of them be insufficient to pro-
vide the necessary capital, the committee
shall allot to the United States such amount
of stock as it shall determine, to be paid for
by the United States at par out of any mon-
ey in the treasury not otherwise appropri-
ated.

Stock not held by member banks shall not
be entitled to voting power.
No reserve bank shall commence business

with less than $4,000,000 subscribed capital.
The organization of the reserve districts

and reserve cities shall not change the pres-
ent status of reserve cities and central re-
serve cities, except in so far as the act
changes the amount of reserves that may
be carried vsrith approved reserve agents lo-

cated therein.

Branch Offices. Each reserve bank shall
establish branch banks within the district,
to be operated by directors under the- rules

of the reserve board. Branch bank directors

shall possess the same qualifications as di-

rectors of the reserve banks. Four of said

directors shall be selected by the reserve

bank and three by the federal reserve board,

and they shall hold office during the pleas-

ure, respectively, of the parent bank and the

federal reserve board. The reserve bank
shall designate one of the directors as man-
ager.

Federal Reserve Banks, When the mini-

mum amount of stock prescribed by this

act for the organization of any reserve bank
shall have been subscribed and allotted, the

committee shall designate any five banks of

those whose applications have been received,

to organize a reserve bank. When the or-

ganization certificate has been filed with the
comptroller, the reserve bank shall become
a body corporate with the ordinary powers,
for a period of twenty years, and may ap-

point by its board of directors such officers

and employfis not otherwise provided for in

the act and dismiss them at pleasure. It

may deposit with the United States treasurer
bonds of the United States as provided by
existing laws and receive circulating notes
equal to the par value of the bonds; but
the Issue thereof shall not be limited to the
capital stock of such reserve bank.
Reserve banks shall be conducted under

control of directors with the usual powers
and those prescribed by law ; they shall ad-
minister their affairs "fairly and impartial-

ly and without discrimination in favor of or
against ' any member bank or banks and
shall, subject to the provisions of law and
the orders of the reserve board, extend to

each member bank such discounts, advance-
ments and accommodations as may be safely
and reasonably made, with due regard for
the claims and demands of other member
banks."

The board of directors shall consist of
nine members, holding office for three years,
and divided in classes, of three each, desig-

nated as classes A, B,and C. Class A shall
be chosen by the stockholding banks. Class
B shall be persons actively engaged in their
district in commerce, agriculture or some
other Industrial pursuit Class C shall be
designated by the reserve board, which shall
designate one of them as chairman. No
senator or representative in congress shall
be a member of the reserve board or an offi-

cer or director of a reserve bank.
No director of class B shall be an offi-

cer, director or employe of any bank. No
director of class C shall be an officer, di-

rector, employe, or stockholder of any baak.
An elaborate plan for the choice of direc-

tors of classes A and B is provided, for
which see the act.

Class O directors shall be appointed by the
reserye board ; they shall have been at least
two years residents of the district. One of
them shaU be appointed chairman of the
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board and as "federal reserve agent" ; he
shall be a i)erson of "tested banking ex-

perience." Another member of class C, of

like experience, shall be deputy chairman
and deputy reserve agent.

Stock Issues. Eeserve banks may increase

their capital stock and surplus as member
banks increase their capital stock, or addi-

tional banks become members_or decrease it

as member banks decrease their capital

stock or surplus 'or cease to be members.
Such stock owned by ' memher banks shall

not be transferred or hypothecated. When
a member bank increases its capital stock

or surplus, it must subscribe for an addition-

al amount of capital stock equal to six per
cent, of the increase, and may upon a reduc-

tion of its capital surrender a proportionate

amount, or upon liquidation surrender all its

holdings, receiving back its cash-paid sub-

scriptions and one-half of one per cent, a
month from the period of the last dividend,

not to exceed the book value thereof, less

any liability to the reserve bank.

Division of Earnings. Stockholders of re-

serve banks are entitled to annual cumula-
tive dividends of six per cent, after the pay-
ment of which the remaining net earnings
shall be paid to the United States as a fran-

chise tax, except that one-half thereof shall

be paid into a surplus fund until it shall

amount to forty per cent, of the paid-in cap-
ital of such banii.

Reserve banks, including the stock, sur-

plus and Income, shall be exempt from all

taxation except on real estate.

R. S. § 5154, is amended to provide that
any bank incorporated under special or gen-

eral law of any state or of the United States
and having an unimpaired capital sufficient

to entitle it to become a national bank may,
by a vote of not less than fifty-one per cent,

of the capital stock and the approval of the
Comptroller, become a national bank, if such
conversion shall not be in contravention of
the state law.

State Banks as Members. Any bank in-

corporated by special law of any state or
organized under the general laws of any
state or of the United States may apply to

the committee or to the reserve board for

the right to subscribe for reserve bank stock
within its district, but the applying bank
must have a paid-up unimpaired capital suf-

ficient to entitle it to become a national
bank.

Power is given in certain cases to the re-

serve board to require member banks to sur-

render their stock in the reserve bank upon
repayment of the cash-paid subscriptions as
aforesaid, less any liability to the reserve
bank except for subscriptions not previously
called. The reserve board may in a proper
case restore the membership.
A federal reserve 'board is created, which

shaU consist of the secretary of the treasury,
the comptroller of the currency, ex offloio,

and five members appointed by the president

by and with the advice and consent of the

senate. Not more than one of such five ap-

pointive members shall be selected from any
reserve district, and the president shall have
due regard to a fair representation of the

different commercial, industrial and geo-

graphical divisions of the country. The five

appointive members shall receive salaries of

$12,000, and the comptroller shall receive

$7,000 for his services as a member of the

board. At least two of such five members
shall be "persons experienced in banking or

finance." One shall be designated by the

president to serve for two years, one for four
years, one for six years,' one for eight years
and one for ten years. Thereafter the terms
shall be ten years, unless sooner removed for

cause by the president. One of the persons
shall be designated by the president as gov-

ernor and one as vice-governor of the board.
Nothing in the act shall take away any

powers heretofore vested in the secretary of
the treasury in regard to the treasury de-

partment, and wherever any power vested
by this act in the reserve board or the re-

serve agent appears to confiict with the pow-
ers of the secretary of the treasury, such
powers shall be exercised subject to the su-

pervision and control of the secretary.

A bureau in the treasury department is

created, charged v?ith. the execution of all

laws relating to the issue and regulation of
nation'al currency, etc. ; the comptroller of
the currency is to be chief of such bureau.
The reserve board is empowered to ex-

amine the accounts, books and affairs of
each federal reserve bank and each mem-
ber bank and to require such statements and
reports as it may deem necessary; it shall
publish once a week a statement .showing
the condition of each reserve bank and a
consolidated statement of all reserve banks.
It may permit or, on the aflirmative note of
at least five of its members, require reserve
banks to rediscount the discounted paper
of other reserve banks, at rates of interest to
be fixed by it.

It may suspend for a period not exceed-
ing thirty days, and from time to time re-
new such suspension for periods not exceed-
ing fifteen days, "any reserve requirement
specified in this act," but with certain pro-
visos.

It may add to the number of reserve cities
or central reserve cities or reclassify them.

It may remove or suspend any officer or
director of any reserve bank. It may re-
quire the writing off of doubtful or worth-
less assets by any reserve bank; for any vio-
lation of the act suspend the operations of
any reserve bank, take possession thereof,
administer the same, and liquidate or re-
organize it. It has general supervision over
reserve banks. It may grant by special per-
mit to national banks applying therefor,
when not in contravention of state or local
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law, the right to act as trustee, executor, ad-

ministrator, or registrar of stocks and bonds.

Federal Advisory Council. A "federal ad-

visory* council" is created to consist of as
many members as there are federal reserve

districts. Bach federal reserve bank ap-

points one member thereof. The council

meets at Washington at least four times a
year and oftener if called by the reserve

board, and it may meet there or elsewhere

as they may deem necessary. It has power
to confer directly with the reserve board on
general business conditions, to make oral or
written representations concerning matters
within the jurisdiction of the board, to call

for information and to make recommenda-
tions In regard to discount rates, rediscount
business, note issues, reserve conditions in

the various districts, the purchase and sale

of gold or securities by reserve banks, open-
market operations by said banks and the
general affairs of the reserve banking sys-

tem.

Powers of Federal Reserve Batiks. Such
bank may receive from any of its member
banks and the United States deposits of

current funds in lawful money,- national-

bank notes, federal resei"ve notes, or checks
and drafts upon solvent member banks or
other federal reserve banks, payable upon
presentation; or, solely for exchange phr-
poses. may receive from other reserve banks
deposits of current funds in lawful money,
national-bank notes, etc. Upon the indorse-
ment of any of its member banks, with a
waiver of demand, notice and protest, a re-

serve bank may discount notes, drafts and
bills of exchange arising out of actual com-
mercial transactions, that is. Issued or
drawn for agricultural, industrial or com-
mercial purposes, or the proceeds of which
have been used, or are to be used, for such
purposes. This shall not include notes, etc.,

covering merely investments or issued or
drawn for the purpose of carrying or trad-

ing in stocks, bonds or other investment se-

curities, except government bonds and notes.

Such notes, drafts and bills discounted must
have a maturity at the time of discount of
not more than ninety days, except that if

dr&wn or issued for agricultural purposes
or based on live stock and having a matu-
rity not exceeding six months, they may be
discounted in an amount to be limited to a
percentage of the capital of the reserve
bank, to be ascertained and fixed by the re-

serve board.

A reserve bank may discount acceptances
based on importation or exportation of goods
and having a maturity at the time of dis-

count of not more than three months and
endorsed by at least one member bank, but
the amount thereof shall at no time exceed
more than one-half of the paid-up capital
arid surplus of the bank for which the re-

discounts are made. The aggregate of such
notes and bills bearing the signature and

endorsement of any one person, firm or

corporation, rediscounted for any one bank,

shall at no time exceed ten per cent, of the

unimpaired capital and surplus of such
bank; but this restriction shall not apply to

the discount of bills of exchange drawn in

good faith against actually existing values.

A member bank may accept drafts and
bills of exchange drawn on it and growing
out of transactions involving the importa-
tion and exportation of goods having not

more than six months sight to run; but no
bank shall accept such bills to an amount
equal at any time in the aggregate to more
than one-half its paid-up capital stock and
surplus.

E. S. § 5202, is amended so as to provide
that no national bank shall at any time he
indebted to an amount exceeding its unim-
paired capital stock except on account of
demands of the following nature: Notes of
circulation; moneys deposited with or col-

lected by it ; bills of exchange or drafts
drawn against money actually on deposit or
due thereto; liabilities to its stockholders
for dividends and reserve profits; and lia-

bilities incurred under the act.

The rediscount by any reserve bank of
bills receivable and of domestic and foreign
bills of exchange and acceptances shall be
subject to the regulations of the reserve
board.

Open-Market Operations. Any reserve
bank may, under the rules of the reserve
board, purchase and sell in the open market
either from or to domestic or foreign banks,
etc., cable transfers and bankers' acceptanc-
es and bill's of exchange of the kind and ma-
turities as by this act made eligible for re-
discount with or without the endorsement of
a member bank. ' It shall have power to deal
in gold coin and bullion and make loans
thereon

; to buy and sell bonds and notes of
the United States and bills, notes, revenue
bonds and warrants with maturity from date
of purchase of not exceeding six months is-

sued in anticipation of the collection of taxes
or of the assured revenue of any state, coun-
ty, district, political subdivision or munici-
pality in the continental United States, in-
cluding irrigation, drainage and reclamation
districts, but under the rules of the reserve
board. It may purchase from member banks
and sell, with or without endorsement, bills
of exchange arising out of business transac-
tions as thereinbefore defined. It may estab-
lish from time to time, subject to review by
the reserve board, rates of discount for each
class of paper, which shall be fixed with a
view of accommodating commerce and busi-
ness.

It may establish accounts vrtth other re-
serve banks for exchange purposes and with
the consent of the reserve board open and
maintain banking accounts in foreign coun-
tries.

2fo*e Issues. Federal reserve notes to be
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issued at the discretion of the reserve board
for the purpose of making advances to fed-

eral reserve banks are authorized. They are
notes of the United States and "shall be re-

ceivable by all national and member banks
and federal reserve banks and for all taxes,

customs and other public dues. They shall

be redeemed in gold on demand at the treas-

ury department of the United States or in

gold or lawful money at any federal re-

serve bank."

The federal reserve bank, in applying to

the federal reserve agent for federal reserve

notes, shall tender to such agent collateral

in amount equal to the sum of the notes thus
applied for, which shall consist of notes and
bills accepted for rediscount under the act.

The reserve board may at any time call upon
the reserve bank for additional security to

protect the reserve notes issued to it.

Every reserve bank shall maintain a re-

serve in gold or lawful money of not less

than thirty-five per cent, against its deposits

and reserves in gold of not less than forty

per cent, against its reserve notes in actual

circulation and not oflfset by gold or lawful
money deposited with the federal reserve

agent.

The reserve board shall require each re-

serve bank to maintain on deposit in the

United States treasury a sum in gold suffi-

cient In the judgment of the secretary for

the redemption of federal reserve notes and
in no event less than five per cent, but such
deposit shall be included as part of the forty

per cent, reserve above required. Any re-

serve bank may reduce its liability for out-

standing reserve notes by depositing with
the federal reserve agent, its federal reserve

notes, gold, gpld certificates or lawful mon-
ey of the United States.

Bank Reserves. Demand deposits within
the act shall comprise all deposits payable
within thirty days, and time deposits shall

comprise all deposits payable after thirty

days, and all savings accounts and certifi-

cates of deposit which are subject to not less

than thirty days' notice before payment.
After a federal reserve bank is established

In any district, every subscribing member
bank shall maintain reserves according to

an elaborate scheme, as to which reference

must be made to the act.

Bank Examinations. The comptroller,

with the approval of the secretary of the

treasury, shall appoint examiners, who shall

examine every member bank at least twice

a year and oftener if necessary; the reserve

board may authorize examination by the

state authorities to be accepted in the case

of state banks or trust companies and may
at any time direct the special examination
of state banks or trust companies that are
stockholders of a reserve bank.

The reserve board shall at least once a
year order an examination of each- reserve
bank and upon joint applica,tlon of ten mem-

ber banks shall order a special examination

of and a report upon any such bank.

Loans on Farm Lands. Any national bank
not situated in a central reserve city may
make loans secured by improved and unin-

cumbered farm land situate within its re-

serve district, but not for more than five

years nor exceeding one-half of the actual

value of the property offered as security.

Such loans may be inade in an aggregate
sum not exceeding twenty-five per cent, of
its capital and surplus and one-third of its

time deposits. The reserve board shall have
power from time to time to add to its list

qf cities from which its members shall not
be permitted to make loans on real estate.

Foreign Branches. Any national bank
with a capital and surplus of $1,000,000 or
more may apply to the reserve board for au-

thority to establish branches in foreign coun-
tries or dependencies of the United States

and to act as fiscal agents of the United
States.

National banks having circulating notes
secured otherwise than by United States
bonds shall pay for the first three months a
tax at the.rate of three per cent, per annum
upon the average amount of such of their
notes in circulation as are based on the de-
posit of such securities, and afterwards an
additional tax rate of one^half of one per
cent, per annum for each month until a tax
of six per cent, per annum is reached, and
thereafter a tax of six per cent, per annum
upon the average amount of such notes.

Pertain changes are made in the national
banking act, as to which attention is called
tp the, act.

Finally, if any part of the act shall be ad-
judged inyalid, it shall not affect the remain-
der of the act ; the right to alter, amend or
repeal the act is expressly reserved.

See Deposit; Interest; Peoxy; Resebve;
Bank.

NATIONAL CHURCH. A church estab-
lished by law in a country or nation. See
Chubch or England.

NATIONAL CURRENCY. Notes issued by
national banks and by the government. Dull
V. Com., 25 Gratt. (Va.) 965. See Cdbbent
Monet ; Money ; Legal Tendeb.

NATIONAL DEBT. A sum owing by the
government to individuals who have advanc-
ed money to it for public purposes, either in
anticipation of the produce of the particular
branches of the revenue, or on credit of the
general power which the government pos-
sesses of levying the amount necessary to
pay interest for the money borrowed or to
repay the principal. See Funding System.

NATIONAL DOMAIN. See Lands, Public.

NATIONAL DOMICIL. See DoMiciL.

NATIONAL ENSIGN. The national flag.

See Flag.
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NATIONAL GOVERNMENT. A govern-

ment of the people of a single state or na-

tion, united as a community by what is

termed the social compact, and possessing

complete and perfect supremacy over persons

and things so far as they can be made the

lawful objects of civil government. A fed-

eral government is distinguished from a na-

tional government by its being the govern-

ment of a community of independent and

sovereign states united by compact. Piqua

Branch Bank v. Knoup, 6 Ohio St. 393.

NATIONAL GUARD. A name given to the

organized militia in some parts of the Unit-

ed States. See Militia.

NATIONALITY. Character, status, or

condition, with reference to the rights and

duties of a person as a member of some one

state or nation rather than another.

Nationality may be determined from origin,

naturalization, domlcil, residence, trade, or

other circumstances; i Halleck, Int. L. 403.

The term is in frequent use with regard

to ships. Nationality determined by one's

birthplace or parentage is called nationalitv

of origin; that which results from naturali-

zation, is hy acquisition. In feudal times,

nationality was determined exclusively by

the place of birth, jure soU; but under the

laws of Athens and Bome the child followed

that of the parents, jure sanguinis. "Of

these two tests, the place of birth and the

nationality of the father, neither is at pres-

ent adopted without qualification by British,

French, or American law. The laws of these

countries exhibit, in fact, different coml^ina-

tlons of the two. Great Britain and the Unit-

ed States laying chief stress on the place of

birth, while in France the father's national-

ity determines, though not absolutely and in

all cases, that of the child ; and tjils latter

theory has found acceptance among other

European nations," as Belgium, Bavaria,

Prussia, and Spain. Morse, Citizenship 10.

The subject is usually regulated by treaty.

See EXPATEIATION.

See Alien ; Allkgiastiob ; Citizen ; Deni-
zen ; DoMiciL ; EiXpatbiation ; Natubaliza-
TION.

NATIONS, LAW OF. See Intebnational
Law.

NATIVE, NATIVE CITIZEN. A natural-

bom subject. 1 Bla. Com. 366. Those born
in a country, of parents who are citizens.

Morse, Citizenship 12. See Citizen. There
is no distinction between native horn as used
in the French Extradition treaty and natural

born as used in the extradition act; 37 W.
R. 269.

NATIVO HABENDO. A writ which lay

for a lord when his villein had run away
from him. Termes de la Ley.

NATIVUS. See Neif.

NATURA BREVIUM.
Eeevidm.

See Old Natuba

NATURAL AFFECTION. The affection

which one naturally feels towards those who

are nearly allied to him. It sometimes sup-

plies the' place of a valuable consideration

in contracts ; and natural affection is a good

consideration in a deed. 2 Steph. Com. 68.

See Baeqain and Sale; Covenant to Stand

Seized ; Consideration.

NATURAL ALLEGIANCE. See Alle-

giance.

NATURAL AND REASONABLE WEAR
AND TEAR. Wear and tear by use. Dam-
age by operation of nature, as by freshets, is

not included therein. 20 N. J. L. 544.

NATURAL-BORN. See Natixealization.

NATURAL-BORN SUBJECT. See Natu-

ealization.

NATURAL CHILDREN. Bastards; chil-

dren bom out of lawful wedlock. But in a

statute declaring that adopted children shall

have all the rights of "natural" children, the

word "natural" was used in the sense of

legitimate; 9 Am. L. Reg. 747.

In Civil Law. Children by procreation, as

distinguished from those by adoption.

In Louisiana. Illegitimate children who
have been adopted by the father. La. Civ.

Code, art. 220.

NATURAL DAY. That space of time in-

cluded between the rising and the setting of

the sun. See Day.

NATURAL DEATH. See Death.

NATURAL EQUITY. That which is found-

ed in natural justice, in honesty and right,

and which arises ex wquo et bono.
It corresponds precisely with the definition of

Justice or natural law. which is a constant and
perpetual will to give to every man what is his.

This kind of equity embracss so wide a range that
human tribunals have neyer attempted to enforce
it. Eyery code of laws has left many matters of

Statural justice or equity wholly unprovided for,

from the difficulty of framing general rules to

meet them, from the almost impossibility of en-
forcing them, and from the doubtful nature of the
policy of attempting to give a legal sanction to

(Juties of Imperfect obligation, such as charity,

gratitude, or kindness, i Bouvier, Inst. n. 3720.

See Equity.

NATURAL FOOL. An idiot; one born
without the reasoning powers or a capacity

to acquire them.

NATURAL FRUITS. The natural produc-
tion of trees, bushes, and other plants, for

the use of men and animals, and for the re-

production of such \trees, bushes, or plants.

This expression is used in contradistinc-

tion to artificial or figurative fruits: for

example, apples, peaches, and pears, are

natural fruits ; interest is the fruit of mon-
ey, and this is artificial.

NATURAL GAS. See Gas.

NATURAL HEIRS. As used in a will and
by way of executory devise, they are con-

sidered as of the same legal import as "heirs
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of the body." Smith v. Pendell, 19 Conn. 112,

48 Am. Dec. 146.

NATURAL INFANCY. A period of non-

responsible life, which ends with the seventh

year. Whart. Diet.

NATURAL LAW. See Law of Nature.

NATURAL LIBERTY. See Libertt.

NATURAL LIFE. The period between

birth and natural death. The use of the

word natural before life in a sentence of

solitary confinement in a state prison for

life, is a surplusage and does not affect the

sentence; People v. Wright, 89 Mich. 70, 50

N. W. 792. See Death.

NATURAL OBLIGATION. One which in

honor and conscience binds the person who
has contracted it, but which cannot be en-

forced in a court of justice. Pothier, nn. 173,

191. See Obligation ; Moeal Obligation.

NATURAL PERSONS. See Person.

NATURAL PRESUMPTIONS. Presump-

tions of fact ; those which depend upon their

own form and efficacy in generating belief or

conviction In the mind, as derived from those

connections which are pointed out by ex-

perience.

NATURAL RESOURCES, CONSERVA-
TION OF. See Lands.

NATURAL WATERCOURSE. A natural

stream flowing in a defined bed or channel,

with banks and sides, and having permanent
sources of supply. Barkley v. Wilcox, 86 N.

T. 140, 40 Am. Rep. 519; Hinkle v. Avery,

88 la. 47, 55 N. W. 78, 45 Am. St. Rep. 224.

See Wateecoubse.

NATURALEZA. In Spanish Law. The
state of a natural-bom subject. White, New
Recop. b. 1, t. 5, c. 2.

NATURALIZATION. The act by which an
alien is made a citizen of the United States
of America.
The act of adopting a foreigner and cloth-

ing him with all the privileges of a native-

bom citizen. Osborn v. Bank, 9 Wheat. (U.

S.) 827, 6 L. Ed. 204; 9 Op. Atty.-Gen. 359.

A nation, or the sovereign who represents
it, may grant to a stranger the quality of a
citizen, by admitting him into the body of

the political society. This is called naturali-

zation. Vattel, Laws of Nat., bk. 1, ch. xix.

§§ 212-214.

It is believed that every state In Christen-
dom accords to foreigners, with more or less

restrictions, the right of naturalization, and
that each has some positive law or mode of

its own for naturalizing the native-born sub-
jects of other states, without reference to the
consent of the latter for the release of the
transfer of the allegiance of such subjects.

See Morse, Citizenship, 66.

Naturalization, of Itself, conveys no right

of suffrage; Pars. Rights, Amer. Citizen

190; though by It a foreigner becomes, to

all intents and purposes, a citizen of the

United States, with no disability except

that he cannot become president or vice-

president. It does not operate as a bar

against prosecution In one's native coun-

try for prior offences; 2 Whart. Dig. Int.

L. § 180. The provision of the constitu-

tion applies to persons of foreign birth only

;

Scott V. Sandford, 19 How. (U. S.) 419, 15

L. Ed. 691 ; but not to Mongolians, or Ameri-

can Indians; In re Ah Yup, 5 Sawy. 155,

Fed. Cas. No. 104; 7 Op. Atty. Gen. 746; In

re Buntaro Kumagal, 163 Fed. 922; In re

Knight, 171 Fed. 299; In re Takuji Xama-
shita, 30 Wash. 234, 70 Pac. 482, 59 L. R. A,

671 ; and not, formerly, to a freeman of color,

born In the United States ; Smith v. Moody,.

26 Ind. 299. Indians may be naturalized by
act of congress; Scott v. Sandford, 19 How.
(U. S.) 393, 15 L. Ed. 691.

The term "white" in the naturalization

acts has been generally construed to mean
only the Caucasian race, and Chinese, Ha-
wailans, Burmese and Canadian Indians have
been refused naturaUz'atlon ; In re Ah'Yup,

5 Sawy. 155, Fed. Cas. No. 104; In re Kan-
aka Nlan, 6 Utah, 259, 21 Pae. 993, 4 L. R.

A. 726 ; Matter of Po, 7 Misc. 471, 28 N. Y.

Supp. 383 ; In re Camille, 6 Fed. 256 ; as was
a half breed whose father was of English

birth and parentage and whose mother was
half Chinese and half Japanese, though the

applicant had served in the United States

navy;. In re Knight, 171 Fed. 299; and a

Japanese is held ineligible to citizenship;.

In re Takuji Yamashita, 30 Wash. 234, 70

Pac. 482, 59 L. R. A. 671. A Mexican of

aboriginal descent was admitted because of
treaties with Mexico ; In re Rodriguez, 81
Fed. 337 ; a Parsee, though with considerable
doubt; In re Balsara, 171 Fed. 294; Syrians
in Rhode Island and Georgia, but not in Ne-
braska ; In je Najour, 174 Fed. 735 ; and aft

Armenian born in Asiatic Turkey ; id., where
"white" is said to be a catch-all word and,
to include all persons not otherwise classi-

fied. The son of a German father and a
Japanese mother was held ineligible to nat-
uralization; In re Young, 198 Fed, 715.

See White Persons.
Entire communities have been naturalized

by a single act of national sovereignty ; Boyd
V. Nebraska, 143 U. S. 135, 12 Sup. Ct. 375,
36 L. Ed. 103. The act of July 14, 1870, ex-
tended the naturalization laws to persons of
African descent. Under R. S. §' 1994, provid-
ing that "any woman who Is now or here-
after may be married to a citizen of the
United States, and who might herself be
lawfully naturalized, shall be deemed a citi-

zen," applies to women of African blood;
Broadis v. Broadis, 86 Fed. 951.

An alien over twenty-one years who has
enlisted in the United States army may,
without previous declaration of Intention, be
naturalized on one year's residence, good
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moral character and honorable discharge;

Act of July 17, 1862, § 21. An alien seaman
may become a citizen by declaring his in-

tention and serving three years on a mer-

chant vessel of the United States; R. S. §

2174.

An alien enemy cannot be naturalized; R.

S. § 2171.

Minor children, though bom out of the

United States, If living within the United
States at the time of the naturalization of

the parents, become citizens by virtue of the

naturalization of the parents ; Gumm v. Hub-
bard, 97 Mo. 311, 11 S. W. 61, KJ 'Am. St.

Rep. 312 ; but not so if they came after the

father had been naturalized; Behrensmeyer
V. Kreitz, 135 111. 591, 26 N. E. 704.

A married woman was naturalized in Ex
parte Pic, 1 Cra. 0. C. 372, Fed. Cas. No.

11,118; she may be naturalized without the

concurrence of her husband ; Priest v. Cum-
mings, 16 Wend. (N. Y.) 617; and an alien

woman becomes a citizen when her husband
is naturalized, even if she is not of age at

the time; Renner v. MuUer, 44 N. Y. Sup.

Ot. 535; and though she may have lived in

a . foreign country for years and has never
come to the United States until after his

death; 14 Op. Atty.-Gen. 402.

The federal constitution, art. 1, § 8, vests

in congress the power to establish a uniform
rule of naturalization. "It follows from the
very nature of the power that to be useful
it must be exclusive, for a concurrent power
in the states would bring back all the evils

and embarrassments which the constitution

was designed to remedy, and accordingly,

though there was a momentary hesitation

when the constitution first went into opera-

tion as to whether the power might not still

be exercised by the states subject only to the

control of congress so far as the legislation

of the latter extended as the supreme law,

yet the power is now firmly established to

be exclusive ;" 2 Story, Const. § 1104 ; Smith
V Turner, 7 How. (U. S.) 556, 12 D. Ed. 702

;

Ex parte Knowles, 5 Cal. 300; Minneapolis
V. Reum, 56 Fed. 576, 6 C. C. A. 31 ; and no
state can pass a law which contravenes the

acts of congress on the subject; Barzizas v.

Hopkins, 2 Rand. (Va.) 276. A state may
confer such rights of citizenship as it pleases

so far as relates to itself only ; Scott v. Sand-
ford, 19 How. (U. S.) 393, 15 L. Ed. 691;
In re WehUtz, 16 Wis. 443, 84 Am. Dec. 700

;

but this is not to be confounded with the
right of citizenship of the United States;
Boyd v. Nebraska, 143 U. S. 160, 12 Sup. Ct.

375, 36 L. Ed. 103 ; and no state can make a
citizen of the United States ; Lanz v. Ran-
dall, 4 DiU. 425, Fed. Cas. No. 8,080.

By act of April 14, 1802, congress confer-

red power to naturalize upon state courts
having common-law jurisdiction and a seal

and clerk; the subject has since been regu-

lated by the act of 1906, infra.

Congress may invest state courts with ju-

risdiction to naturalize; In re Beavlns, 33

N. H. 89; but it is held that it cannot im-

pose the duty of naturalization upon state

courts; Lab's Petition, 3 Pa. Dlst. R. 728;

nor require them to act upon applications for

naturalization; Rushworth v. Judges, 58 N,

J. L. 97, 32 Atl. 743, 30 L. R. A. 761. See

State V. Norris, 37 Neb. 299, 55 N. W. 1086.

"Whether the state courts are bound to ex-

ercise <;oncurrent jurisdiction, permitted to

be retained by them even when enjoined

upon them by act of congress, is not altogeth-

er well settled. Some strong intimations to

the contrary have been given by the judges

of the supreme court of the United States,

and In some instances the courts of the par-

ticular states have refused to exercise this

jurisdiction." State v, Penney, 10 Ark. 621.

No state can confer jurisdiction on any

court, which does not come within the terms

of the act of congress ; State v. Whlttemore,

50 N. H. 245, 9 Am. Rep. 196.

Courts of record, in naturalizing foreign-

ers, act judicially, ascertaining the facts and
applying the law to them ; Spratt v. Spratt,

4 Pet. (U. S.) 407, 7 L. Ed. 897; the certifi-

cate of naturalization issued by a court of

competent jurisdiction is conclusive proof of

the citizenship of the person named therein

;

Ackerman v. Haenck, 147 111. 514, 35 N. B.

381; though not the only proof. The judg-

ment of the court, like every judgment, has
been decided to be complete evidence of its

own validity; id.

When no record can be produced showing
the naturalization of a foreigner, naturali-

zation may be inferred from the fact that

for a long time he voted, held office, and
exercised all the rights and privileges of a
citizen; Boyd v. Nebraska, 143 U. S. 135,

12 Sup. Ot. 375, 36 L. Ed. 103.

The act of congress of June 29, 1906, "to

establish a bureau of immigration and natu-

ralization, and to provide for a uniform rule

for the naturalization of aliens throughout
the United States," provides: Exclusive ju-

risdiction to naturalize aliens is conferred

upon the United States district courts in any
state or territory, the District of Columbia,
etc., also on "all courts of record in any
state or territory, * * • having a seal, a
clerk, and jurisdiction in actions at law or

equity, or law and equity, in which the

amount in controversy is unlimited." The
jurisdiction of the courts specified extends
only to aliens resident within the respective

judicial districts of such, courts. An alien

shall declare on oath before the clerk of any
such court two years prior to his admission,
and after he has reached the age of eighteen

years, that it is his intention to become a
citizen of the United States. Not less than
two years or more than seven years after the
declaration, he shall file a petition in writing
signed by him, setting forth certain specified

facts. The petition shall be verified by at

least two credible witnesses, who shall state
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that they have personally known the appli-

cant to be a resident of the United States

for a period of at least five years continuous-

ly, and of the state or district for at least

one year immediately preceding the date of

the filing of the petition and that he is in

•every way qualified to become a citizen. Ap-
plicant shall declare on oath in open court

that he will support the Constitution of the

United States, and renounce allegiance to any
foreign prince, and any title or order of no-

bility.

In addition to the applicant's oath, the tes-

timony of at least two witnesses as to the

facts of residence, moral character and at-

tachment to the princit)les / of the constitu-

tion shall be required.

If the alien who has declared his inten-

tion dies before he is naturalized, his widow
and minor children may be naturalized with-

out mating any declaration. No person shall

be naturalized or any certificate of naturali-

zation be issued within thirty days preced-

ing any general election within the district.

The court may in its discretion, at the time

of naturalization, make a decree cjianging

the name of the alien and issue his certifi-

cate in the new name.

No person who disbelieves in organized

government or is a member of or afliliated

with any organization entertaining and
teaching such disbelief, or advocates or

teaches the duty, etc., of assaulting or killing

of any officer or officers, or who is a polyg-

amist, shall be naturalized. Nor shall any
one who cannot speak the English language,
but this does not apply to those who are

physically unable to do so, if they are other-

wise qualified.

Final hearing shall be in open court before

a judge.

The act provides that any person belong-

ing to the class qualified to become citizens,

who has resided constantly in the United
States for five years preceding May 1, 1910,

and who, on account of misinformation as
to the naturalization laws, has acted under
a wrong impression, may, by showing such
facts to a court having jurisdiction, receive

a certificate of naturalization without requir-

ing proof of filing a declaration of intention.

The act provides for cancelling naturaliza-

tions illegally procured. In Johannessen- v.

U. S., 225 U. S. 227, 32 Sup. Ot. 613, 56 L.
lild. 1066, it was held that this act was con-
stitutional, and that certificates of naturali-
zation, like patents' for lands and inventions,
can, when issued ew parte, be annulled
for fraud. As to the result, if the government
had exercised the power expressly given un-
der this act to appear and cross-examine,
was not decided.

Aliens may be naturalized in one dominion
of the British Empire, but do not thereby be-
come citizens of the empire or of apy other
dominion.

'

See Alien ; Chinese : Citizen ; Alle-
giance; EXPATBIATION ; WHITE PERSONS.

NATURALIZED CITIZEN. One who, be-

ing born an alien, has lawfully become a
citizen of the United States. See Natural-
ization.

NATURALLY. According to the usual
course of things. Mitchell v. Clarke, 71 Oal.

164, 11 Pac. 882, 60 Am. Rep. 529.

NATURRECHT (German). The law of

nature. See Jueispeudence.

NAUCLERUS (Lat). The master or own-
er of a vessel. Vicat. Voc. Jur. ; Oalvinus,
Lex.

NAUFRAGE. in French Maritime Law.
When, by the violent agitation of the waves,
the Impetuosity of the winds, the storm, or

the lightning, a vessel is swallowed up, or

so shattered that there remain only the piec-

es, the accident is called naufrage.
It differs from ^chouement, -wliich Is when the

vessel remains whole, but is grounded; or from
briSf which is when it strikes against a rock or a
coast; or from sombrer, which is the sinking of
the vessel in the sea when it is swallowed up, and
which may be caused by any accident whatever.
Fardessus, ii. 643. See Wbece.

NAUGHT. Bad; defective.

NAULAGE. See Natjlum.
I

NAULUM (Lat.). Freight or passage mon-
ey. 1 Pars. Mar. Law 124, n. ; Bened. Adm.
§ 288; Dig. 1. 6, § 1, qui potiores in pignore.

NAUTA (Lat). One who charters {ex-

eroet) a ship. L. 1, § 1, fC. nautw, caupo;
Calvinus, L^x. Any one who is on board a
vessel for the purpose of navigating her. U.
S. V. Winn, 3 Sumn. 213, Fed. Cas. No. 16,740.

Vicat, Voc. Jur. ; 2 Emerigon 448 ; Pothier,
Pand. Ub. 4, tit. 9, n. 2 ; lib. 47, tit. 5, nn. 1,

2, 3, 8, 10. A carrier by water. 2 Ld. Raym.
917.

NAUTICA PECUNIA. A loan to a ship-

owner, to be repaid only upon the successful
termination of the voyage, and therefore al-

lowed to be made at an extraordinary rate
of interest (nautioum foenus). Holland, Ju-
rispr. 250. See Tbajectitia Peounia.

NAUTICAL ASSESSORS. Experienced
shipmasters or other persons having special
knowledge of navigation and nautical af-
fairs, who are called to the assistance of a
court of admiralty in difficult cases involving
questions of negligence, and who sit with the
judge during the argument and give their
advice upon questions of seamanship or the
weight of testimony. The Empire, 19 Fed.
559.

NAUTICUM FOENUS. See FcENUs Nauti-
CUM.

NAVAGIUM. A duty on certain tenants
to carry their lord's goods in a ship, 1 Mon.
Aug. 922.
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NAVAL ACADEMY. A school at Annapo-

lis, Maryland, for the education of officers

for the navy. By act of Congress of July

9, 1913, after June 30, 1913, and until June

30, 1919, each senator and each representa-

tive and delegate may appoint two midship-

men; there shall be one from Porto Bico,

two from the District of Columbia, and ten

at large. Upon graduation, they are to be

commissioned ensigns in the navy, or may
be assigned to the lowest commissioned grade

in the marine corps or the staff corps of the

navy. Appointments upon the recommenda-

tion of senators, representatives or delegates

must be made by March 4th following no-

tice of the vacancy; othervnse the secretary

of the navy may appoint. All candidates

must at the time of their examination be be-

tween the ages of 16 and 20 years.

Midshipmen are officers of the line in a

qualified sense. Navy Reg. ch. II, 18, (3).

NAVAL CADET. Midshipmen at the Na-

val Academy were so called until the act of

July 1, 1902, changed the name to midship-

man.

NAVAL COURTS. Courts held abroad in

certain cases to Inquire into complaints by

the master or seamen of a British ship, or

as to the wreck or abandonment of such ship.

NAVAL COURTS MARTIAL. See Couet
Maetiai,.

NAVAL LAW. A system of regulations

for the government of the navy. 1 Kent 377,

n. Homans, Nav. Laws; De Hart, Courts-

Martial.

NAVAL OFFICER. An officer of the cus-

toms of the United States.

His office relates to the estimating duties,

countersigning permits, clearances, etc., certi-

fying the collectors' returns, and similar du-

ties. Act of March, 2, 1799.

NAVAL PRIZE ACT. The act of 27 & 28
Vict. c. 25, which regulates questions of

prize. See Peize.

NAVARCHUS, NAVICULARIUS (Lat).
In Civil Law. The master of an armed ship.

Navicularius also denotes the master of a
ship {patronus) generally, ulc. Ver. 4, 55;
also, a carrier by water {escercitor navis).

Calvinus, Lex.

NAVIGABLE WATERS. Those waters
which afford a channel for useful commerce.
The Montello, 20 WaU. (U. S.) 430, 22 L.

Ed. 391.

The test by which the character of a
stream as public or private is determined, is

its navigability in fact ; Fulmer v. Williams,
122 Pa. 191, 15 Atl. 726, 1 L. R. A. 603, 9 Am.
St. Rep. 88 ; State v. Club, 100 N. C. 477, 5
S. E. 411, 6 Am. St. Rep. 618.

In its technical sense, the term navigable,

at common law, is only applied to the sea, to

arms of the sea, and to rivers which flow

and reflow with the tide,—in other words, to

tide-vraters, the bed or soil of which Is the

property of the crown. All other waters are,

in this sense of the word, unnavigable, and

are, prima facie, strictly private property;

but in England even such waters. If naviga-

ble in the popular sense of the term, are, ei-

ther of common right or by dedication, sub-

ject to the use of the public as na^agable

highways, the fee or soil remaining In the

riparian proprietors ; 20 C. B. N. S. 1 ; Com.
V. Charlestown, 1 Picls;. (Mass.) 180, 11 Am.
Dec. 161.

The rule of the common law, by which
the ebb and flow of the tide has been made
the criterion of navigability, has never been

adopted in any of the United States, or. If

adopted, it has been in a form modified and
improved to fit the condition of the country

and the wants of its inhabitants. According

to the rule administered in the courts of this

country, all rivers which are found "of suffi-

cient capacity to float the products of the

mines, the forests, or the tillage of the coun-

try through which they flow, to marliet;"

Browne v. Scofield, 8 Barb. (N. T.) 239; Har-

rison V. Fite, 148 Fed. 781, 78 C. C. A. 447;
or which are capable of use "for the floating

of vessels, boats, rafts, or logs" ; Brown v.

Chadbourne, 31 Me. 9, 50 Am. Dec. 641;

Smart v. Lumber Co., 103 Me. 37, 68 Atl.

527, 14 L. R. A. (N. S.) 1083 ; Hot Springs

L. & Mfg. Co., 106 Va. 176, 55 S. E. 580, 9 L.

R. A. (N. S.) 894 (but see American River
W. Co. v. Amsden, 6 Cal. 443 ; Haines v. Hall,

17 Or. 165, 20 Pac. 831, 3 L. R. A. 609 ; Spo-

kane Mill Co. V. Post, 50 Fed. 429; Falls

Mfg. Co. V. Imp. Co., 87 Wis. 134, 58 N. W.
257 ; are subject to the free and unobstruct-
ed navigation of the public, independent of

usage or of legislation; Treat v. Lord, 42
Me. 552, 66 Am. Dec. 298; Morgan v. King,
18 Barb. (N. Y.) 277; Homochitto River
Com'rs V. Withers, 29 Miss. 21, 64 Am. Dec.
126. See Gerrlsh v. Brown, 51 Me. 256, 81
Am. Dec. ^69 ; Olson v. Merrill, 42 Wis. 203

;

Escanaba Co. v. Chicago, 107 U. S. 682, 2
Sup. Ct. 185, 27 L. Ed. 442. Water navigable
for pleasure boating must be regarded as
navigable; Attorney General v. Woods, 108
Mass. 436, 11 Am. Rep. 380; but the mere
capacity to pass in a boat of any size, how-
ever small, from one stream or rivulet to
another, is not sufficient to constitute a navi-
gable river of the United States; Leovy v.

U. S., 177 U. S. 621, 20 Sup. Ct. 797, 44 L.

Ed. 914. To make a stream a hlgjiway it

must at least be navigable or floatable In its

natural state at ordinary recurring winter
freshets long enough to make it useful for
some purpose of trade or agriculture ; Banks
V. Brazier, 111 Ky. 909, 64 S. W. 983 ; Harri-
son V. Fite, 148 Fed. 781, 78 C. C. A. 447;
People V. Lumber Co., 107 Cal. 221, 40 Pac.
531, 48 Am. St. Rep. 125; Kamm v. Nor-
mand, 50 Or. 9, 91 Pac. 448, 11 L. R. A. (N.
S.) 290, 126 Am. St. Rep. 698; mere ability
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to catch fish in a body of water does not

make it navigable; Bolsa Land Co. v. Bur-

dlck, 151 Cal. 254, 90 Pac. 532, 12 L. E. A.

(N. S.) 275.

Navigable streams are highways ; Attorney

General v. Woods, 108. Mass. 436, 11 Am.
Rep. 380; Lamprey v. State, 52 Minn. 181,

53 N. W. 1139, 18 L. R. A. 670, 88 Am. St.

Rep. 541 ; Grand Rapids v. Powers, 89 Mich.

94, 50 N. W. 661, 14 L. R. A. 498, 28 Am.
St. Rep. 276; a navigable stream is not a

highway in the sense that that word is used

in the constitution of South Carolina, forbid-

ding the enactment of local or special laws

to lay out, open, alter or work roads or high-

ways; Manigault v.' Springs, 199 U. S. 473,

26 Sup. Ct 127, 50 L. Ed.' 274. •

The navigable waters of the United States

are such as are navigable in fact; Scranton

V. Wheeler, 57 Fed. 803, 6 C. C. A. 585, 16

TJ. S. App. 152 ; and which by themselves, or

in connection with other waters, form a con-

tinuous channel for commerce with foreign

countries or among the states ; Miller v. New
York, 109 U. S. 385, 3 Sup. Ct. 228, 27 L. Ed.

971.

A river may be navigable below the ebb
and flow of the tide in the sense of the com-
mon law, and, in fact, navigable above ; and
the question of boundary in respect to lands

adjoining it will be determined by one prin-

ciple above, and by another below tide-wa-

ter; Attorney General v. R. Co., 27 N. J.

Bq. 1. It is not necessary that the stream
should be navigable all the year round;
Thunder Bay R. B. Co. v. Speechly, 31 Mich.

336, 18 Am. Rep. 184 ; Bucki v. Cone, 25 Fla.

1, 6 South. 160. There can be no prescrip-

tive right to maintain or continue an obstruc-

tion to the navigation of a public stream;
Olive V. State, 86 Ala. 88, 5 South. 653, 4
L. R. A. 33.

"The term 'navigable waters,' as common-
ly used in the law, has three distinct mean-
ings : first, as synonymous with 'tide-wa-

ters,' being waters whether fresh or salt

wherever the ebb and flow of the sea is felt;

or second, as limited to tide-waters which
are capable of being navigated for some use-

ful purpose ; or third, as including all waters,
whether within or beyond the ebb and flow
of the tide which can be used for naviga-
tion." Com. v. Vincent, 108 Mass. 447. See
19 Am. L. Reg. N. S. 147. In North Caro-
lina the test of navigability is not whether
the stream is subject to the ebb and flow of
the tide, but whether it is navigable for sea-
going vessels ; State v. Bason, 114 N. C. 787,

19 S. E. 88, 23 L. R. A. 520, 41 Am. St. Rep.
811 ; while in South Carolina the test is its

navigable capacity, without regard to the
character of the craft ; Heyward v. Min. Co.,

42 S. C. 138, 19 S. E. 963, 20 S. E. 64, 28 L.
R. A. 42, 46 Am. St. Rep. 702.

In New York, it seems that courts are
Ijoiind to take judicial notice of what streams

are,' and what are not, highways, at com-
mon law; Browne v. Scofield, 8 Barb. (N.

Y.) 289; but it has been held that what is a
navigable stream is a mixed question of law
and fact; if a stream is not navigable the

legislature cannot declare it to be so, because

the legislature cannot appropriate it to pub-

lic use without provision, for compensation

;

Morgan v. King, 35 N. Y. 454, 91 Am. Dec. 58.

The technical title to the beds of naviga-

ble rivers of the United States is either in the

states in which the rivers are situated or in

the riparian owners, depending on the local

law. It is a qualified one, and subordinate

to the public right of navigation and sub-

ject to the absolute power of congress over

the improvement of navigable rivers. Un-

der the constitution, congress can adopt any

means for the improvement of navigation

that are not prohibited by that instrument

itself. The judgment of congress as to

whether a construction in or over a naviga-

ble river is or is not an obstruction to navi-

gation is an exercise of legislative power and

wholly within its control and beyond judicial

review. The flow of the stream of a naviga-

ble river is in no sense private property,

and there is no room for judicial review, at

the instance of a private owner of the banks

of the stream, of a determination of congress

that such flow is needed for the improvement

of navigation. One placing obstructions in

a navigable stream under a revocable permit

of the secretary of war does not acquire any

right to maintain them longer than the gov-

ernment continues the license. Private right

to running water in a great navigable stream

is inconceivable. Every structure in the wa-

ter of a navigable river is subordinate to

the right of navigation and must be removed,

even if the owners sustain a loss thereby,

if congress, in assertion of its power over

navigation so determines; U. S. v. Chandler-

Dunbar Co., 229 U. S. 54, 33 Sup. Ct. 667,

57 L. Ed. 1063.

Such waters entirely within the limits of

a state are subject to the same control by

the federal government as those extending

through or reaching beyond the limits of

the state ; Minnesota C. & P. Co. v. Pratt,

101 Minn. 197, 112 N. W. 395, 11 L. R. A. (N.

S.) "105.

The use and control of waters lying with-

in the geographical boundaries of the United
States is not restrained by international
comity;' Minnesota Canal & P. Co. v. Pratt,

101 Minn. 197, 112 N. W. 395, 11 L. K. A. (N.

S.) 105. Express authority is necessary to

authorize the laying out of a highway into

a navigable body of water for the purpose of
a wharf or landing place; Com'r. of High-
ways V. Ludwick, 151 Mich; 498, 115 N. W.
419, 15 L. R. A. (N. S.) 1170, 14 Ann. Cas.
287; Chase v. Cochran, 102 Me. 431, 67 Atl.

320; an act giving a city the right to pro-
ject or extend streets over tide lands is au-
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thorlzed only for the extension of the ex-

isting streets ; Seattle & M. Ry. Co. v. State,

7 Wash. 150, 34 Pac. 551, 22 L. R. A. 217, 38
Am. St. Rep. 866; it has been held that a
lake may be filled in along the shore to ac-

commodate a street; People v. Kirk, 162

111. 138, 45 N. B. 830, 53 Am. St. Rep. 277

;

that a town has jurisdiction to lay out a
highway over land that is above -mean high

water mark although it is covered by the

sea during the highest tides ; Sunt v. Com.,
183 Mass. 307, 67 N. B. 966. It has been
held in England that the metropolitan board
of works has no power to erect any works on
the bed or soil of the Thames without the
consent of the admiralty and the conserva-

tors of the river; 13 C. B. N. S. 768 ; 8 Jur.

N. S. 891; 6 L. T. N. S. 187; the fact that
the extension of a railroad across an arm of

the sea would interfere with plaintlfC's

rights to navigate such waters does not in-

flict on him an injury different from that
done to the public at large so as to entitle

him to an injunction ; O'Brien v. R. Co., 17
Conn. 372.

The act of congress of March 3, 1899, pro-

vides that no bridge, dam, dike or causeway
shall be built over any harbor, river, canal

or other navigable water until the consent

of congress shall have been obtained and the

plans approved by the chief of engineers and
the secretary of war. The consent of con-

gress is not required if a bridge is built by
authority of a state legislature across rivers

and waterways the navigable portions of

which be wholly within the limits of a
single state.

This act does not extend to an existing

bridge but does cover the rebuilding of such

;

Rogers Sand Co. v. R. Co., 189 Fed. 7, 71 C.

C A. 419 (the earlier act of a like character

of September 19, 1890, was held not to ap-

ply to a bridge the construction of which
had been authorized by law prior to the act

;

Adams v. Ulmer, 91 Me. 47, 39 Atl. 347).

In the absence of congressional action, a
state may authorize a construction over nav-

igable waters ; Depew v. Board, 5 Ind. 8

;

Highway Com'rs v. Chaffee, 1 Mich. N. P.

147; Kansas City M. & B. R. Co. v. Wiygul,
82 Miss. 223, 33 South. 965, 61 L. R. A. 578;

though it more or less obstructs navigation

;

Fall River I. W. Co. v. R. Co., 5 Allen
(Mass.) 221.

See Dam ; Bbidgb ; Watees ; Wateb-
COTJESE ; RivEES ; Lake ; Ripaeian Peopeie-
TOBS; Tide-Watee.

NAVIGATING. A vessel which, though
touching bottom, forces her way by her own
screw through the soft mud is navigating.

Western Union Tel. Co. v. S. S. Co., 59 Fed.
365, 8 C. C. A. 152.

NAVIGATION ACT. The stat. 12 Car. XL
c. 78. It was repealed by 6 Geo. IV. cc. 109,

110, 114. See 16 & 17 Vict. c. 107 ; 17 & 18

Vict. cc. 5 and 120 ; 3 Steph. Com. 145.

NAVIGATION, RULES OF. Rules and
regulations which govern the motions of

ships or vessels when approaching each oth-

er under such circumstances that a collision

may possibly ensue.

These rules are firmly maintained in the

United States courts. A federal question ia

presented by a ruling of a state court which
substantially ignores the obligatory force

of rules of navigation ; Belden v. Chase, 150

U. S. 674, 14 Sup. Ct. 264, 37 L. Ed. 1218.

The rules of navigation which prevailed

under the general maritime law, in the ab-

sence of statutory enactments, will be re-

ferred to, although, as hereinafter stated,

they have been superseded by express enact-

ment in most of the copimercial countries of

the world.

These rules were derived mainly from the

decisions of the high court of admiralty in

England, and of the superior courts of the

United States, and they are based upon the
rules promulgated by the corporation of the

Trinity House on the 30th of October, 1840,

and which may be found in full in 1 W,
Rob. 488. Though now codified, see infra,

they are here continued as in the former
edition as a matter of historical interest.

For sailing-vessels adout to meet. 1.

Those having the wind fair shall give way
to those on a wind [or close-hauled].

2. When both are going by the wind, the
vessel on the starboard tack shall keep her
wind, and the one on the larboard tack bear
up, thereby passing each other on the lar-

board hand.
3. When both vessels have the wind large

or abeam, and meet, they shall pass each
other in the same way, on the larboard
hand; to effect which two last-mentioned
objects the helm must be put to port.

For a sailing and a steam vessel aiout
to meet. 1. Steam-vessels are to be consid-

ered in the light of vessels navigating with
a fair wind, and should! give way to sailing-

vessels on a wind on either tack.

2. A steam-vessel and a sailing-vessel go-
ing large, when about to meet, should each
port her helm and pass on the larboard side

of the other ; 1 W. Rob. 478 ; 2 id. 515.

But in the United States courts it has
been almost uniformly held, and the rule
is now firmly established, that when a sail-

ing-vessel and a steamer are about to meet,
the sailing-vessel must, under ordinary cir-

cumstances, and whether going large, or
before the wind, or close-hauled by the
wind, keep her course, and the steamer
must take all the measures necessary to

avoid a collision ; St. John v. Paine, 10
How. (U. S.) 557, 13 L. Ed. 537; The R. R.
Kirkland, 48 Fed. 760; The Havana, 54 Fed.
411; The Blue Jacket, 144 U. S. 371, 12
Sup. Ct. 711, 36 L. Ed. 469.

For steam-vessels about to m^et. 1. When
steam-vessels on different courses are about
to meet under such circumstances as to in-
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volve the risk of collision, each vessel must

put her helm to port, so as always to pass

on the larboard side of the other.

2. A steam-vessel passing another in a

narrow channel must always leave the ves-

sel she is passing on the larboard hand.

The follovCing abstract of authorities may
also be referred to as furnishing rules of

decision (in addition to the general rules

of navigation) in the particular cases allud-

ed to ; and they vrill be found generally ap-

plicable in cases of collision arising under

the new regulations, as well as in cases

arising under the general maritime law.

When a steamer or other vessel Is about

to pass another vessel proceeding in the

same general direction, she must allow the

foremost boat to keep her way and course,

and must take the necessary measures to

avoid a collision ; Whitridge v. Dill, 23 How.
(U. S.) 448, 16 L. Ed. 581; Abb. Adm. Pr.

108 ; The Rhode Island, 1 Blatchf . 363, Fed.

Cas. No. 11,743.

A vessel under sail or steam is bound to

keep clear of a vessel stationary or at

anchor, provided the latter is in a proper

place, and exhibits a proper light,—the pre-

sumption in such cases being that the ves-

sel in motion is at fault ; 3 Kent 231 ; 3 W.
Rob. 49.

A vessel entering a harbor is bound to

keep the most vigilant Watch to avoid a

collision; Culbertson v. The Southern Belle,

IS How. (U. S.) 684,' 15 L. Ed. 493; and in

the night-time she ought generally to have
her whole crew on deck ; The Scioto, 2 Ware
(Dav. 359) 360, Fed. Cas. ^fo. 12,508. And
see 3 Kent 231 ; 1 Dods. 467.

By the general maritime law, vessels up-

on the high seas were not ordinarily re-

quired constantly to exhibit a light; 2 W.
Rob. 4; The Delaware v. The Osprey, 2

Wall. Jr. 268, Fed. Cas. No. 8,763; but the

subject is now regulated by statute in the

various maritime countries.

Regulations made by variolis govern-

ments are binding upon all vessels within

the jurisdiction of ttat government; Story,

Oonfl. Laws, ch..l4; 1 Swab. 38, 63, 96;

Smith V. Condry, 1 How. (U. S.) 28, 11 L.

Ed. 35; but it is beybnd the power of the

legislature to make rules applicable to for-

eign vessels when beyond their jurisdiction;

that is, more than a marine league from
their shores ; 1 Swab. 96. And see The New
York V. Rae, 18 How. (U. S.) 223, 15 L. Ed.

359. It has, accordingly, been held that an
English rule is hot appli'cable in a case of

collision on the high seas between a British

and a foreign vessel, and that the latter

could not set up in its defehce a violation of

the Eijglish statute by the British vessel ; 1

Swab. 63, 96; and it was declared that in

such a case the general maritime law must
be the rule of the court. See The City of

Washington, 92 U. S. 31, 23 L. Ed. 60t).

The British Government, by an Order in

Council, in 1863, promulgated certain regu-

lations for preventing collisions at sea. An
Order in Council, in 1879, promulgated new
regulations, to take effect on September 1,

1880. These were adopted in pursuance of
the recommendation of representatives of
different nations, and are stated in the last-

mentioned Order to have been very generally

adopted by commercial nations. They were
adapted to the United States with regard to-

vessels on the high seas and in coast waters,
in 1864 (R. S. § 4233). A revised code waa
adopted by England in 1884, and then was
adopted by the United States with reference
to vessels on the high seas in 1885. (Eng-
land by Orders in Council in 1896, 1897 and
1906, amended the Code Qf 1884.)

In 1890 under an international agreement
congress adopted a complete system of rules

of the road governing vessels both on the
ocean and on our own inland waters. These
rules consist of: 1. The International Rules
agreed upon by all nations, which went
into effect July 1, 1897 ; 1 R. S. Sup. 781. 2.

Rules for the navigation of rivers, harbors,

and inland waters of the United States,

navigable by sea-going vessels, which went
into effect October 7, 1897 ; 2 R. S. Sup. 620.

3. Rules to regulate the navigation on the
Great Lakes and their connecting and
tributary waters as far east as Montreal,
which went into effect March 1, 1895; 2 R..

S. Sujp. 320. 4. Rules for the navigation of

the Red River of the North and rivers en-

tering into the Gulf of Mexico and its trib-

utaries, which are the same as were for-

merly in use, and are to be found in R. S.

§ 4233 and its amendments, and rules made
pursuant to R. S. § 4412 by the Board of
Supervising Inspectors of steam-vessels.

Copies of all these rules are furnished on
application by the Commissioner of Navi-
gation. These various codes of rules are
too long to be set forth here. An act of Jan-
uary 19, 1907 (supplementary to the act of
August 19, 1890), made rules for fishing

vessels and boats, and repealed article 10 of
the act of March 3, 1885, and also the act of
August 30, 1894.

It is evident that these rules and regula-

tions were intended to supersede all other
rules of navigation, and every other system
of vessels' lights, wherever they may be
adopted. They establish a well-devised and
complete system of vessels' lights, and fur-

nish plain and simple rules of navigation
applicable to all the ordinary cases of ves-

sels approaching each other imder such cir-

cumstances as to involve the risk of collision,

—leaving extraordinary cases, such as the
meeting of vessels in extremely narrow or
other very dllBcult channels (in respect to

which no safe general rule can be devised),
to the practical good sense and professional
skill of those in charge of such vessels. Un-
der all ordinary circumstances a vessel dis-

charges her full duty to another vessel by a
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faitliful and literal observance of the inter-

national rules; The Oregon, 158 U. S. 187,

15 Sup. Ct. 804, 39 L. Ed. 943. Where there

were no poritlve rules of navigation on a

foreign river, but there was a certain prac-

tice, it was held that a vessel which disre-

garded the practice was responsible for a

collision occurring thereby; L. B, 15 P. D.

194. A departure from the rules, to be

justifiable, must be necessary in order to

avoid immediate danger. But that necessity

must not have been caused by the negligence

or fault of the party disobeying the rule;

and courts of admiralty lean against the ex-

ceptions; Crockett v. The Isaac Newton, 18

How. (U. S.) 581, 583, 15 L. Ed. 492; 1 W.
Rob. 157, 478. And see Belden v. Chase, 150

U. S. 674, 14 Sup. Ct. 264i 37 L. Ed. 1218;

The Maggie J. Smith, 123 U. S. 349, 8 Sup.

Ct. 159, 31 L. Ed. 175. It is no excuse for a

vessel, in departing from the navigation

rules, when roundmg the Battery at New
York, that vessels often agree -with each

other to do so, when it appears that the

vessel in question took upon herself the re-

sponsibility of departing from the rules for

her own convenience; The E. A. Packer, 58

Fed. 251, 7_C. O. A. 216, 14 U. S. App. 684.

Exceptions are admitted with reluctance

and only where adherence to the rules must
necessarily result In a collision; The Albert

Dumois, 177 U. S- 240, 20 Sup. Ct. 595, 44

I/. Ed. 751.

The maritime law, however, requires that

In collision cases every violation of a rule

of navigation, and every other act or omis-

sion alleged to be a fault, shall be considered

in connection with all the attending cir-

cumstances; and when by inevitable acci-

dent, or the fault of one of two colliding

vessels, a vessel free from fault is suddenly

brought into such circumstances of imminent
danger as probably to render the deliberate

or proper exercise of the judgment and skill

of an experienced seaman impossible, an er-

ror of judgment, or other mistake, is not
regarded as a legal fault; The Northern
Indiana, 3 Blatch. 92, Fed. Cas. No. 10,320;

The Havana, 54 Fed. 411; The Maggie J.

Smith, 123 U. S. 349, 8 Sup. Ct 159, 31 L.

Ed. 175.

The proper and continual exhibition of

the bright and colored lights which these

rules and regulations prescribe, and their

careful observance by the officer of the
deck and the lookout of every vessel, con-

stitute the very foundation of the system
of navigation established by such rules and
regulations. The exhibition of such lights,

and the strict compliance with the rules in

respect to stationing and keeping a compe-
tent and careful person in the proper place

and exclusively devoted to the discharge
of the duties of a lookout, are of the utmost
importance.

The stringent requirements of our mari-
time courts in respect to lookouts may be

Bouv.—145

learned by consulting the following authori-

ties; St. John V. Paine, 10 How. (U. S.)

585 13 li. Ed. 537; The Northern Indiana,

3 Blatch. 92, Fed. Cas. No. 10,320; The

Clara, 55 Fed. 1021, 5 O. C. A. 390; The

Charles H. SenfC, 53 Fed. 669 ; The John T.

Pratt, 60 Fed. 1022. This rule admits of no

exception on account of size, in favor of any

craft capable of committing injuries; The
Marion, 56 Fed. 271. A sailing-vessel is en-

titled to assume that a steam-vessel, ap-

proaching her, is being navigated with a

proper lookout and with reasonable atten-

tion to the obligations laid upon her; The

Coe F. Young, 49 Fed. 167, 1 O. C. A. 219, 1

U. S. App. 11. The absence of a lookout is

not material where the presence of one

would not have availed to prevent a colli-

sion; The Blue Jacket, 144 U. S. 371, 12

Sup. Ct. 711, 36 L. Ed. 469.

The neglect to carry or display the lights

prescribed by these rules and regulations

will always be held, prima facie, a fault, in

a collision case; Waring v. Clarke, 5 How.
(U. S.) 441, 465, 12 L. Ed. 226; 3 W. Rob.

191; Swab. 120, 245, 253, 519; 1 Lush. 382;

The Ann Caroline, 2 Wall. (TJ. S.) 538, 17

L. Ed. 833. And, upon the same principles,

the neglect, in a fog, to use the prescribed

fog-signals will also be considered, prima
facie, a fault; Desty, Adm. § 360. See Foo.

It will be observed that the duty of slack-

ening, speed, in all cases when risk of colli-

sion is involved, is absolutely and imperative-

ly imposed upon every steam-vessel, by these

regulations, and that they require that every
steam-vessel shall stop and reverse her en-

gine when necessary to avoid a collision.

The duty of slackening speed in order to

avoid a collision had been frequently de-

clared by the maritime courts before the
adoption of these regulations ; 3 Hagg. Adm.
414; The Northern Indiana, 3 Blatch. 92,

Fed. Cas. No. 10,320 ; 2 W. Rob. 1; 3 id. 95,

270, 377; St. John v. Paine, 10 How. (U. S.)

557, 13 L. Ed. 537 ; but there was no inflexi-

ble rule requiring a steamer to slacken speed
in all cases when there was risk of collision

;

'

and the neglect to do it was held to be a
fault only in those cases where its necessity

was shown by the proofs. This left the ques-

tion open to be determined by the courts in

each particular case, and perhaps upon
vague and unreliable estimates of time and
distance and bearings, or upon conflicting

and unsatisfactory testimony; but the legis-

lature, in view of the great power and speed
of the steamers now in general use, and the

very disastrous consequences of a collision

of such vessels when running at their ordi-

nary speed, has wisely made the duty im-

perative; The Illinois, 5 Blatch. 256, Fed.

Cas. No. 7,002. Newton v. Stebbins, 10 How.
(U. S.) 586, 13 L. Ed. 551; The Free State,

91 U. S. 200, 23 L. Ed. 299; The State of

California, 49 Fed. 172, 1 C. C. A. 224, 7 U.

S. App. 20. See Colusion ; Mabitime Law.
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NAVIRE. In French Law. A ship. Em-
erig. Traite des Assur. c. 6, § 1.

NAVY. The whole shipping, taken collec-

tively, belonging to the government of an in-

dependent nation, and appropriated for the

purposes of naval warfare. It does not in-

clude ships belonging to private individuals

nor (in the United States, at least) revenue

vessels or transports in the service of the

war department.

Under the constitution, congress has power

to provide and maintain a navy. This power

authorizes the government to buy and build

vessels of war, to establish a naval academy,

and to provide for the punishment of deser-

tion and other crimes, and to make all need-

ful rules for the government of the navy.

See U. S. V. Bevans, 3 Wheat. (U. S.) 337, 4

L. Ed. 404; Dynes v. Hoover, 20 How. (U.

S.) 65, 15 I^ Ed. 83S; U. S. v. Bevans, 3

Wheat (U. S.) 370, 4 L. Ed, 404.

See Coubt-Maetial ; Navy Peesonnel

Act; Naval Academy.

NAVY BILLS. Bills drawn by officers of

the British navy for their pay, etc.

A bill of exchange drawn by the paymas-

ter of a United States vessel, while abroad,

to procure money for the expenses of his

ship or fleet.

NAVY DEPARTMENT. See Department.

NAVY PERSONNEL ACT. The act of

March 3, 1899, to reorganize and increase

the efficiency of the navy and marine corps.

It transferred engineer officers to the line

and fixed their corresponding rank. It put

officers of corresponding rank in the army
and navy on the same general footing with

respect to their general pay. See U. S. v.

Thomas, 195 U. S. 4x8, 25 Sup. Ct. 102, 49

li. Ed. 259. As to their corresponding rank,

see Rank.

NAVY REGISTER. An official Ust pub-

lished semi-annually of the officers of the

United States navy, their stations, rates of

pay, etc., with a list of the ships.

NAVY REGULATIONS. Regulations of
the navy established by the secretary of the
navy with the approval of the president.
They have the force of law ; Ex parte Reed,
100 U. S. 13, 25 L. Ed. 538.

NE AOMITTAS (Lat). The name of a
writ now practically obsolete, so called from
the first words of the Latin form, by which
the bishop is forbidden to admit to a bene-
fice the other party's clerk during the pend-
ency of a quare impedit. Fitzh. N. B. 37;
Reg. Orig. 31; 3 Bla. Com. 248; 1 Bum,
Eccl. Law 31.

NE BAILA PAS (he did not deliver). A
plea in detinue, by which the defendant de-
nies the delivery to him of the thing sued
for.

NE DISTURBA PAS. In Pleading. The
general issue in quwe impedit. Hob. 162.

See Rast. Entr. 517 ; Winch, Entr. 703. Andr.

Steph. PI. 230.

NE DONA PAS, NON DEDIT. In Pleading.

The general issue in formedon. It is in the

following formula: "And the said C D, by
J K, his attorney, comes and defends the

right, when, etc., and says that the said E F
did not give the said manor, with the appur-

tenances, or any part thereof, to the said G
B, and the heirs of his body issuing. In

manner and form as the said A B hath in

his count above alleged. And of this the

said C D puts himself upon the country."

10 Wentw. PL 182; Andr. Steph. PI. 230.

NE EXEAT REPUBLICA, NE EXEAT
REGNO (Lat. That he do not depart from

the state, or kingdom). The name of a writ

originally employed in England as a high

prerogative process, for political purposes.

Story, Eq. Jur. § 1467; Samuel y. Wiley, 50

N. H. 353; but now applied in civil matters

only, issued by a court of chancery, directed

to the sherifC, reciting that the defendant in

the case is Indebted to the complainant, and

that he designs going quickly into parts with-

out the state, to the damage of the complain-

ant, and then commanding him to cause the

defendant to give bail in a certain sum that

he will not leave the state without leave of

the court, and for want of such ball that he,

the sheriff, do commit . the defendant to

prison.

This writ is a part of the English chan-

cery practice and is usually a part of that

practice in states where It is in force. It

may be issued by the United States District

Courts; Lewis v. Shainwald, 48 Fed. 492.

This writ has been expressly abolished in very
many of the states. Yet its place has been filled by
other methods of procedure, similar In effect. The
constitutions of Vermont, Pennsylvania, Kentucky,
Mississippi, and Louisiana prohibit any restraint

upon emigration. In Arlcansas the writ is abolished,

and in the code of New York a system of arrest and
bail is substituted. In Ohio and California it is

abolished; Cable v. Alvord, 27 Ohio St. 654; Ex
parte Harker, 49 Cal. 465. In , those jurisdictions
where ne exeat is still recognized, the circum-
stances under which the writ will be granted, and
the requisites to its issuance, are largely regulated
by statute; but certain general principles govern
in nearly every case. These will be found set forth
in Rhodes v. Cousins, 6 Rand. (Va.) 191, U Am. Dec.
715. See 14 Am. Bee. 660, note.

This writ is issued to prevent debtors from
escaping from their creditors. It amounts,
in ordinary civil cases, to nothing more than
process to hold to bail, or to compel a party
to give security to abide the decree to be
made in his case; Bisph. Eq. § 36; 2 Kent
32; Beames, Ne Exeat; 13 Viner, Abr. 537;
1 Suppl. to Ves. Jr. 33, 352, 467 ; 1 Bla. Com.
138; 19 V. & B. 312; Smedberg v. Mark, 6
Johns. Ch. (N. Y.) 138; Cable v. Alvord, 27
Ohio St. 666; Adams v. Whitcomb, 46 Vt
708; Clowes v. Judge, 1 Del. Ch. 295.
Arrest under this writ is not in violation

of a constitutional provision that a person
shall not be imprisoned for debt, unless in
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eases of tort, or where there Is a strong pre-

sumption of fraud ; People v. Barton, 16 Colo.

75, 26 Pac. 149.

The writ may be issued against foreigners

subject to the jurisdiction of the court, citi-

zens of the same state, or of another state,

when it appears by a positive affidavit that

the defendant is about to leave the state, or

has threatened to do so, and that the debt

would be lost or endangered by his depar-

ture; Mattocks v. Tremain, 3 Johns. Ch. (N.

Y.) 75; Woodward v. Schatzell, id. 412. On
the same principle which has been adopted
In the courts of law that a defendant could

not be held to -bail twice for the same cause

of action, it has been decided that a writ of

ne exeat was not properly issued against a
defendant who had been held to bail in an
action at law; 8 Ves. 594.

This writ can be issued only for equitable

demands; Nixon v; Richardson, 4 Des. Eq.

(S. C.) 108; Smedberg v. Mark, 6 Johns. Ch.

138; and not where the plaintiff by, process

of law may hold the defendant to bail ; 3 Bro.

C. C. 218; 8 Ves. Jr. 593; Orme v. McPher-
son, 36 Ga. 573; MacDonough v. Gaynor, 18

N. J. Bq. 249 ; Bonesteel v. Bonesteel, 28 Wis.

245 ; and where there is an adequate remedy
at law, the writ will be dissolved ; Hawthorn
V. Kelly, 30 Ga. 965. It may be allowed in a
case to prevent the failure of justice; Por-

ter V. Spencer, 2 Johns. Ch. (N. T.) 169.

When the demand is strictly legal, it cannot

be issued, because the court has no jurisdic-

tion. When the court has concurrent juris-

diction with the courts of common law, the

writ may, in such ease, issue, unless the par-

ty has been already arrested at law; Porter

V. Spencer, 2 Johns. Ch. (N. Y.) 170. In all

cases when a writ of ne exeat is claimed, the

plaintiff's equity must appear on the face

of the bill ; Woodward v. Schatzell, 3 Johns.

Oh. (N. X.) 414.

It was granted only after bill filed; 3 P.

Wms. 312; so by act of congress of March
2, 1893 ; contra, 5 Ves. 92.

The writ may be provided for in the final

decree and will continue in force until dis-

solved by the court or until the decree is

satisfied; Lewis v. Shainwald, 48 Fed. 492.

It is not superseded by a subsequent bond
for the performance of final decree; Elliott

V. Elliott (N. J.) 3'6 Atl. 951. It may be
granted on motion founded on affidavit, but
where the facts charged in the blU are such
as to entitle the complainant to the writ. It

is sufficient to refer to them as shoving the
ground of the complainant's demand without
restating them in the affidavit; Clayton v.

Mitchell, 1 Del. Ch. 32.

The amount of bail is fixed by the court
itself; and a sum is usually directed suffi-

cient to cover the existing debt and a rea-

sonable amount of future interest, having re-

gard to the probable duration of the suit;

Gibert v. Colt, 1 Hopk, Ch. (N. Y.) 501, 14.

Am. Dec. 557.

The defendant arrested upon a writ of

ne exeat may obtain a discharge of the writ

upon giving bond, with surety, to answer and
be amenable to the process of the court;

Griswold v. Hazard, 141 T7. S. 260, 11 Sup.

Ct. 972, 999, 35 L. Ed. 678.

It is a breach of the bond If the party

leaves the jurisdiction, although he has re-

turned; In re Appel, 163 Fed. 1002, 90 0. C.

A. 172, 20 L. R. A. (N. S.) 76.

A writ of ne exeat proviMcia issued in

colonial Pennsylvania only in cases of equi-

table debts; WilUam Henry Rawle, Equity

in Pennsylvania.

NE INJUSTE VEXES (Lat.). In Old

English Law. The name of a writ which is-

sued to relieve a tenant upon whom his lord

had distrained for more services than he

was bound to perform.

It was a prohibition to the lord, not un-

justly to distrain or vew his tenant. Fitzh.

N. B. Having been long obsolete, it was
abolished in 1883.

NE LUMINIBUS OFFICIATUR (Lat.).

In Civil Law. The name of a servitude which

restrains the owner of a house from making

such erections as obstruct the light of the

adjoining house. Dig. 8. 4. 15. 17 ; SBajviTUDE.

NE RECIPIATUR (Lat.). That it be not

received. A caveat or words of caution giv-

en to a law officer, by a party in a cause,

not to receive the next proceedings of his

opponent. 1 SeU. Pr. 8.

NE RELESSA PAS (Law Pr.). The name
of a replication to a plea of release, by which

the plaintiff insists he did not release. 2

Bulstr. 55.

NE UNGUES ACCOUPLE (Law Fr.). A
plea by which the party denies that he ever

was lawfully married to the person to whom
it refers. See the form, 2 Wlls. 118; 10

Wentw. PI. 158; 2 H. Bla. 145; 3 Chitty, PI.

599.

NE UNQUES EXECUTOR. A plea by
which the party who uses it denies that the

plaintiff is an executor, as he claims to be;
or that the defendant is executor, as the
plaintiff in his declaration charges him to

be. 1 Chitty, PI. 484; 1 Saund. 274, n. 3;
Comyns, Dig. Pleader (2 D 2) ; 2 Chitty, PI.

498.

NE UNQUES SEISIE QUE DOWER. A
plea by which a defendant denies the right
of a widow who sues for and demands her
dower in lands, etc., late of her husband, be-
cause the husband was not on the day of her
marriage with him, or at any time afterwards,
seised of such estate, so that she could be en-
dowed of the same. See 2 Saund. 329; 10
Wentw. PI. 159 ; 3 Chitty, PI. 598.

NE UNQUES SON RECEIVER. Thename
of a plea in an action of account-render, by
which the defendant affirms that he never
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was receiver of the plaintiff. 12 Viner, Abr.

183.

NE VARIETUR (Lat. that it be not chang-

ed). A form sometimes written by notaries

public upon bills or notes, for the purpose

of identifying them. This does not destroy

their negotiability. Fleckner v. Bank, 8

Wheat. (U. S.) 338, 5,L. Ed. 631.

NEAP TIDES. Those tides which happen

between the full and change of the moon,

twice in every twenty-four hours. Tesche-

macher v. Thompson, 18 Cal. 21, 79 Am. Dec.

151.

NEAR. Close or at no great distance.

Ward V. R. Co., 109 N. C. 358, 13 S. E. 926.

Near is a relative term, and its precise

meaning depends upon circumstances; Bar-

rett V. Schuyler Co. Ct., 44 Mo. 19T ;
Ameri-

can D. & I. Co. V. Trustees, 39 N. J. Eq. 485

;

Kirkbride v. Lafayette Co., 108 U. S. 211,

2 Sup. Ct. 501, 27 L. Ed. 705.

Two and one half miles was held to be

near ; Barrett v. Schuyler Co. Ct., 44 Mo. 197.

NEAREST. Not necessarily nearest by

geographical measurement, but by conven-

iences of access, having regard to the usual

travelled route. Shaw v. Cade, 54 Tex. 307.

See Mileage.

NEAT. See Net.

NEAT CATTLE. Oxen or heifers. Whart.
Diet. "Beeves" may include neat stock, but

all neat stock are not beeves; Castello v.

State, 36 Tex. 324. It Includes a cow. State

V. Crow, 107 Mo. 341, 17 S. W. 745.

NEAT LAND. Land let out to the yeo-

manry. Cowell.

NEATNESS. In Pleading. The statement

in apt and appropriate words of all the nec-

essary facts and no more. Lawes, Plead. 62.

NEBRASKA. One of the states of the

American Union, being the thirty-seventh ad-

mitted to the Union.
Its territory formed a part of the province of Lou-

isiana as ceded by France, and waa afterwards in-

cluded in the district and tlie territory of Louisiana
as organized in 1804 and 1805, respectively, and in

the territory of Missouri, to which the name of the
last-named territory was changed in 1812. The ter-

ritory of Nebraska, extending beyond the limits of
the present state westward to the summit of the
Eocky Mountains, and northward to the British
possessions, was organized by the act of May 30,

1854. An enabling act for the formation of a state

government was passed April 19, 1864; a state con-
stitution was adopted June' 21, 1866 ; on the 9th of
February. 1867, an act was passed for the admission
of the state into the Union, on condition that civil

rights and the elective franchise should be secured
to all races, excepting Indians not taxed ; and on
the first of March, 1867, a proclamation by the pres-

ident announced the acceptance of this condition,

whereupon by the terms of the act the admission
of the state became complete. The present consti-

tution was adopted October 12, 1876.

There was an amendment in 1912, providing for
initiative and referendum.

NEC NON. A clause so called which was
used as a fiction to give jurisdiction to the

common pleas In connection with the writ of

guare clausum fregit. 1 Holdsw. Hist. E. L.

89, note. See Bill of Middlesex.

NECESSARIES. Such things as are prop-

er and requisite for the sustenance of man,
including food, clothing, medicine, and habi-

tation. Bergh v. Warner, 47 Minn. 250, 50

N. W. 77, 28 Am. St. Rep. 362.

The term necessaries is not confined mere-

ly to what is requisite barely to support life,

but includes many of the conveniences of re-

fined society. It is a relative term, which
must be applied to the circumstances and
conditions of the parties; Add- Contr. 382;

Cunningham v. Irwin, 7 S. & R. (Pa.) 247,

10 Am. Dec. 458. Ornaments and superflui-

ties of dress, such as are usually suitable to

the party's rank and situation in life; 7 C.

& P. 52 ; 8 Term 578 ; Bergh v. Warner, 47

Minn. 250, 50 N. W. 77, 28 Am. St Rep. 362

;

Neasham v. McNair, 103 la. 695, 72 N. W.
773, 38 L. R. A. 847, 64 Am. St. Rep. 202 (a

diamond shirt stud for the husband) ; some

degree of education ; 4 M. & W. 727 ; Middle-

bury College V. Chandler, 16 Vt. 683, 42 Am.
Dec. 537 (but not a set of Stoddard's Lec-

tures; Shuman v. Steinel, 129 Wis. 422, 109

N. W. 74, 7 L. R. A. [N. S.] 1048, 116 Am.
St. Rep. 961, 9 Ann. Cas. 1064) ; lodging and
house-rent; 1 B. & P. 340; see Tupper v.

Cadwell, 12 Mete. (Mass.) 559, 46 Am. Dec.

704; 5 Q. B. 606; a board bill; Kilgore v.

Rich, 83 Me. 305, 22 Atl. 176, 12 L. R. A. 859,

23 Am. St. Rep. 780; board and lodging; Ed-

mlnston v. Smith, 13 Idaho, 645, 92 Pac.

842, 14 L. R. A. (N. S.) 871, 121 Am. St.

Rep. 294; pew rent; Sfc John's Parish v.

Bronson, 40 Conn. 75, 16 Am. Rep. 17; hors-

es, saddles, bridles, liquors, pistols; Beeler

v. Young, 1 Bibb (Ky.) 519. An infant is

not liable on a contract for the erection of a
dwelling house; Allen v. Lardner, 78 Hun
(N. T.) 603, 29 N. Y. Supp. 213.. A racing

blcyple was held a necessary for an appren-

tice earning 21s. a week and living with his

parents ; 78 L. T. 296. Jewelry purchased by
an infant as a present for a young lady to

whom he was engaged without the consent

of his guardian was held not a necessary;

Hewlings v. Graham, 84 L. T. Rep. 496.

Whether articles of a certain kind or certain

subjects of expenditure are or are not such
necessaries as an infant may contract for, is

a matter of law; but the question whether
any particular things come under these class-

es, and the question, also, as to quantity,
are generally matters for the jury to deter-
mine; Tupper V. Cadwell, 12 Mete. (Mass.)

559, 46 Am. Dec. 704; Phelps v. Worcester,
11 N. H. 51; 6 M. & W. 42; 6 O. & P. 690;
Ans. Contr. 113; Poll. Contr. 67.

Infants, when not maintained by parent
or guardian, may contract for necessaries;

4 M. & W. 727 ; Perrln v. Wilson, 10 Mo. 451

;

Wailing y. Toll, 9 Johns. (N. Y.) 141 ; Gen-
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ereux v. SlWey, 18 R. I. 43, 25 Atl. 345.

But when living with and supported by their

parents they are not liable for necessaries;

Gay V. Ballou, 4 Wend. (N. T.) 403, 21 Am.
Dec. 158; McKanna v. Merry, 61 111. 177;

Tharp v. Connelly, 48 Mo. App. 59; Ewell,

Lead.'Cas. 55. Nor can an infant pledge his

father's credit, as a wife can her husband's,

on abandonment of duty; Gordon v. Potter,

17 Vt. 348; 6 M. & W. 482; Schoul. Dom. Rel.

328. Infants are not liable at law for bor-

rowed money, though expended for necessa-

ries; Beeler v. Young, 1 Bibb (Ky.) 519;

Walker v. Simpson, 7 W. & S. (Pa.) 83, 42

Am. Dec. 216; Bent v. Manning, 10 Vt 225.

See 1 P. Wms. 558 ; Conn v. Coburn, 7 N. H.

368, 26 Am. Dec. 746 ; N. H. Mut. F. Ins. Co.

V. Noyes, 32 N. H. 345. Otherwise in equity

;

1 P. Wms. 558; Watson v. Cross, 2 Duvall
(Ky.) 149; Walker v. Simpson, 7 W. & S.

(Pa.) 83, 42 Am. Dec. 216. But they are

liable for money advanced at their request

to a third party to pay for necessaries ; Swift

V. Bennett, 10 Gush. (Mass.) 436; Conn v.

Coburn, 7 N. H. 368, 26 Am. Dec. 746; Kll-

gore V. Rich, 83 Me. 305, 22 Atl. 176, 12 L.

R. A. 859, 23 Am. St. Rep. 780. An infant Is

not liable upon a bill of exchange at the

suit of an Indorsee of the bill, although it

was accepted for the price of necessaries;

[1891] 1 Q. B. 413; held eontra on a note;

Melton V. Katzensteln (Tex.) 49 S. W. 173.

See 35 Centr. L. J. 203.

Services rendered by an attorney to an

infant In examining the public records and
advising him as to his rights to certain prop-

erty are not necessaries ; Cobbey v. Buchan-

an, 48 Neb. 391, 67 N. W. 176. Necessaries

for the infant's vrtfe and children are neces-

saries for himself ; Stra. 168 ; Com. Dig. JSn-

font (B 5) ; Beeler v. Young, 1 Bibb (Ky.)

519; Angel v. McLellan, 16 Mass. 31, 8 Am.
Dec. 118; Sams v. Stockton, 14 B. Monr.
(Ky.) 232.

The obligation must be repudiated upon
coming of age, or the person is bound ; [1899]

2 Ch. 569. An infant's obligation to pay for

necessaries is not created by agreement, but
imposed by law; Pollock, Contr. 57, citing

[1908] 2 K. B. 1.

See Infant.
When a wife is living with her husband,

it is presumed that she has his assent to

pledge his credit for necessaries. See Baker
V. Carter, 83 Me. 132, 21 Atl. 834, 23 Am.
St. Bep. 764; O'Malley v. Ruddy, 79 Wis.
147, 48 N. W. 116, 24 Am. St. Bep. 702. But
this presumption may be rebutted by show-
ing a prohibition on his part or that he has
already supplied her with necessaries ; Allen
V. Bidder, 41 Pa. Super. Ct. 534, where it

was held, if the husband makes a proper
provision for the wife, he is not liable.

The fact of cohabitation is not conclusive
of the husband's assent ; 2 Ld. Raym. 1006

;

Tebbets v. Hapgood, 34 N. H. 420; . Keller v.

Phillips, 39 N. Y. 351 ; Schoul. Dom. Rel. 80.

But if the husband altogether neglects to

supply the wife, she may pledge his credit

notwithstanding he has forbidden trades-

men to trust her; the law here raising a
presumption of agency to enforce the mari-

tal obligation and protect the wife ; Shelton

V. Hoadley, 15 Conn. 535; Bloomingdale v.

Brinckerhoff, 2 Misc. 49, 20 N. Y. Supp. 858.

A wife is ordinarily authorized to pvu-chase

clothing on the husband's credit only in case

of necessity, and where the wife has habit-

ually clothed herself out of hjar separate In-

come which is adequate for that purpose, the

husband is not liable for clothing ordered
by her ; Dolan v. Brooks, 168 Mass. 350, 47
N. E. 408; Eaynes v. Bennett, 114 Mass. 424.

It was held in Llewellyn v. Levy, 163 Pa.
647, 30 Atl. 292, that when a wife refused to
accept an allowance of $125 a month offered

by the husband whose income was $20,000,
she could still charge him with necessaries

;

it also appeared there that the plalntifE had
previously sold the wife like articles which
had been paid for by the husband, and that
the plaintiff did not know of the separation;
but the first point above mentioned appears
to have been ruled by the court Under the
Pennsylvania married woman's act, the
wife's estate is liable for necessaries fur-
nished to her during her lifetime, though
the husband is primarily liable and could be
called upon to reimburse her estate; In re
Weber's Estate, 20 Phila. (Pa.) 8.

The husband is also liable when away
from his wife without her fault or by his
own misconduct; Wray v. Cox, 24 Ala. 337;
2 Kent 146 ; Seybold v. Morgan, 43 111. App.
39. In order to charge a husband with nec-
essaries sold to his wife. It must affirmative-
ly appear that the goods were sold on the
husband's credit; Ehrich v. Bucki, 7 Misc.
(N. Y.) 118, 27 N. Y. Supp. 247. But other-
wise where it- is the wife's fault ; Evans v.

Fisher, 5 Oilman (111.) 569; Allen v. Aid-
rich, 29 N. H. 63; Sturtevant v. Starin, 19
Wis. 268. But if the wife elopes, though it
be not with an adulterer, he is not charge-
able even for necessaries; the very fact of
the elopement and separation is sufficient to
put persons on inquiry, and whoever gives
credit to the wife afterwards gives it at his
peril ; McCutchen v. McGahay, 11 Johns. (N.
Y.) 281, 6 Am. Dec. 373; Hunter v. Boucher,
3 Pick. (Mass.) 289; 2 Kent 123; Bacon,
Abr,. Baron and Feme (H) ; 1 Hare & W.
Sel. Dec. 104, 106 ; 6 C. B. N. S. 519; Sturte-
vant V. Starin, 19 Wis. 268.

A husband Is liable for groceries purchas-
ed for the family by his wife; Bradt v. ShuU,
46 App. Div. 347, 61 N. Y. Supp. 484 ; prima-
rily for wages of a servant; Hackman v.

Cedar, 13 Ohio Cir. Ct. R. 618; Woods v.

Kauffman, 115 Mo. App. 398, 91 S. W. 399;
for the tuition of a daughter in a commer-
cial school; Haas v. Bank, 42 Tex. Civ.
App. 167, 94 S. W. 439; for medical at-
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tendance for a wife; Carpenter v. Hazelrigg,

103 Ky. 538, 45 S. W. 666 ; though she prom-

ised to pay for the same out of her separate

estate; Thomas v. Passage, 54 Ind. 106.

A statute making a married woman liable

to a suit in connection with her separate

property or business does not remove the

common law disability rendering her liable

for the services of a physician contracted

by her for herself and .family, since such

contract does not relate to her separate prop-

erty or business ; Stack v. Padden, 111 Wis.

42, 86 N. W. 568.

In the absence of special agreement or

provision, the separate estate of a deceased

wife is not liable for her doctor's bills to

the estate of her husband, who died after

her, having paid such bills; they were neces-

saries supplied to her while living with him,

for which he is liable; In re StadtmuUer,
110 App. D-iv. 76, 96 N. Y. Supp. 1101.

Insane persons are liable for necessaries;

5 B. & 0. 170; Kendall v. May, 10 Allen

(Mass.) 59; Sawyer v. Lufkin, 56 Me. 308.

See Mabbied Woman.

NECESSARY. Reasonably convenient.

Alabama & V. Ry. Co. v. Odeneal, 73 Miss.

34, 19 South. 202.

This word has great flexibility of mean-
ing. It is used to express mere convenience,

or that which is indispensable to the ac-

complishment of a purpose, St. Louis, J. &
,0. R. Co. V. Trustees, 43 111. 307. It fre-

quently imports no more than that one thing

is convenient, or useful, or essential to an-

other; McCulloch V. Maryland, 4 Wheat. (U.

S.) 414, 4 L. Ed. 579.

As used in a code exempting the wages
of a laboring man when necessary for the

support of his farmly in whole or in part,

it does not mean that his wages must be
absolutely indispensable to the bare sub-

sistence of the family and that the family
could not live without them, but is used in

a broader and less rigid sense looking rather

to the comfort and well being of the fam-
ily, and contemplates the furnishing to it

whatever is necessary to its comfort and
well-being as distinguished from luxuries.

Gushing v, Quigley, 11 Mont 577, 29 Pac.

337.

Witness fees are not necessary disburse-

ments where witnesses were not called at

the trial, unless the party shows why he
did not call them; Kohn v. R. Co., 8 Misc.

421, 28 N. Y. Supp. 663.

Necessary material for the construction

of a railroad includes the railroad as a
completed structure, station buildings, de-

pots, machine shops, side tracks, turn outs,

and water tanks. U. S. v. R. Co., 150 U. S.

1, 14 Sup. Ct. 11, 37 L. Ed. 975.

Necessary help. A physician may be ap-

pointed by a warden of a state prison under
authority to appoint all necessary help.

State V. Hobart, 13 Nev. 419.

Necessary implication. In construing a

vtIU, not a natural necessity,, but so strong

a probability that a contrary construction

cannot be supported. 1 V. & B. 466.

See Eminent Domain.

NECESSITOUS CIRCUMSTANCES. In

the civil code of Louisiana the words are

used relative to the fortune of the deceased

and to the condition in which the claimant
lived during the marriage. Smith v. Smith,

43 La. Ann.' 1140, 10 South. 248.

NECESSITY. That which makes the con-

trary of a thing impossible.

Necessity is of three sorts: of conserva-

tion of life ; see Dueess ; of obedience, as

the obligation of civil subjection, and, in

some cases, the coercion of a wife by her

husband; and necessity of the act of God,

or of a stranger. Jacob.

Whatever is done through necessity is

done without any intention; and as. the

act is done without will (g. v.) and is com-
pulsory, the agent is not legally responsible

;

Whart Cr. I* § 95; Bacon, Max. Reg. 5.

Hence the maxim. Necessity has no law;
indeed, necessity Is itself a law which can-

not be avoided nor infringed. Clef des Lois

Rom.; Dig. 10. 3. 10. 1 ; Comyns, Dig. Plead-
er (3 M 20, 3 M 30). As to the circum-
stances which constitute necessity, see 1

Russ. Cr. 16, 20; Morris v. State, 31 Ind.

189; Flagg v. Millbury, 4 Cush. {Mass.) 243.

Either public officers or private persons
may raze houses to prevent the spreading of
a conflagration. But this right rests on pub-
lic necessity, and no one is bound to com-
pensate for or to contribute to the loss, un-

less the town or neighborhood. Is made lia-

ble by express statute; Ralli v. -Troop, 157

U. S. 405, 15 Sup. Ct. 657, 39 L. Ed. 742,

citing 2 Kent 338; Bowditch v. Boston, 101
U. S. 16, 25 L. Ed. 980; The James P. Don-
aldson, 19 Fed. 269. See Eminent Domaik;
FiBES.

In 12 Rep. 63, it was held that in a tem-
pest, and to save the Uves of the passengers,
a passenger might cast out ponderous and
valuable goods, without making himself lia-

ble to an action by their owner, cited In RalU
V. Troop, 157 U. S. 405, 15 Sup. Ct 657, 39
L. Ed. 742. Where a person goes to the house
of another to buy cattle and there becomes
ill and is turned out In the cold and injured
thereby, it is an actionable breach of the
duty to care for him in his necessity; Depue
V. Flatau, 100 Minn. 299, 111 N. W. 1, 8 L. R.
A. (N. S.) 485.

To justify a trespass by a tenant on the
ground that his intervention was necessary
in order to prevent destruction of property
(here a heath fire on land leased for shoot-
ing), it is sufficient to show that the Intervrai-

tion was, in the circumstances at the time it

took place, reasonably necessary; 81 L. J.

K. B. 346.
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The law of necessity (jus necessitatis) is

the right of a man to do that from which
he cannot be dissuaded by any terror of le-

gal punishment. The test of necessity is the
powerlessness of any possible, not that of
any reasonable, punishment. Only the most
limited scope can be given to the jus neces-
sitatis; it Is acknowledged as a reason for
the reduction of the penalty, even to a nomi-
nal amount, but not for its total remission.

Salmond, Jurisprudence 429. See 2 Stephen,
Hist. Or. L. ch. 18; 1 L. Q. K. 51.

In the German Criminal Code, p. 51, the
doctrine receives express recognition. See
Eminent Domain; Fires.

As to the meaning of the word under Sun-
day laws, see Sunday.

NECK-VERSE. The Latin sentence Mis-
erere mei, Deus, Ps. 11. 1, because the read-
ing of it was made a test for those who
claimed benefit of clergy {q. v.).

If a monk had been taken
For stealing of bacon.

For burglary, murder, or rape;
If lie could but rehearse
(Well prompt) his nech-verse,

He never could tail to escape.
Brit. Apollo 1710; Whart. Diet.

NEEDLESSLY. In a statute with refer-

ence to the needless killing or bad treatment
of animals, it denotes an act done without
any useful motive, in a spirit of wanton
cruelty, or for the mere pleasure of destruc-

tion. Hunt V. State, 3 Ind. App. 383, 29 N.
B. 933 ; Grise v. State, 37 Ark. 460 ; State v.

Bogardus, 4 Mo. App. 215.

'NEFAS^ That which is against right or
divine law; a wicked thing or act. Calv.

Lex.
*

NEGATIVE. Negative propositions are
usually much more difficult of proof than
affirmative, and in cases where they are in-

volved, it is often a nice question upon which
side lies the burden of proof. The general

rule has been thus stated : Whoever asserts

a right dependent for Its existence upon a
negative, must establish the truth of the
negative, except where the matter is pecul-

iarly within the knowledge of the adverse
party. Otherwise rights of which a negative
forms an essential element may be enforced
without proof; Goodwin v. Smith, 72 Ind.

113, 37 Am. Eep. 144; Hale v. Smith, 78 N.
T. 480. Thus in actions for malicious prose-
cution, the plaintife must prove that there
was no probable cause; Carey v. Sheets, 67
Ind. 375 ; 2 Greenl. Ev. § 454. The rule ap-
plies whenever the claim is founded in a
breach of duty in not repairing highways,
and in cases of mutual negligence; Hale v.

Smith, 78 N. Y. 480; Shearm. & Red. Neg.
312. So one must prove the allegation that
a negotiable promissory note was not taken
in payment of i debt; Smith v. Bettger, 68
Ind. 254, 34 Am.. Hep. 256. So the Ofms is

on a plaintifE who assigns as a breach by

tenant that he did not repair ; 9 0. & P. 734

;

6 H. L. C. 672. In all actions for breach of
warranty of the soundness of a personal
chattel, the plaintifC must prove the negative.

"It may be stated as a test admitting of uni-

versal application, that whether the proposi-

tion be affirmative or negative, the party
against whom judgment would be given, as

to a particular issue, supposing no proof to

be offered on either side, has on him, wheth-

er he be plaintifC or defendant, the burden
of proof which he must satisfactorily sus-

tain." 1 Whart. Bv. § 357; see 14 M. & W.
95 ; Heinemann v. Heard, 62 N. Y. 448 ; Malt-

man V. WiUiamson, 69 111. 423 ; Colorado C. &
I. Co. V. U. S., 123 U. S. 317, 8 Sup. Ct. 131,

31 L. Ed. 182.

NEGATIVE AVERMENT. In Pleading.

An averment in some of the pleadings in a
case in which a negative is asserted.'

NEGATIVE CONDITION. One where the
thing which is the subject of it must not

happen. 1 Bouvier, Inst. n. 751. See Posi-

tive Condition. •

NEGATIVE COVENANT.

NEGATIVE EASEIVIENT.

See Covenant.

See Easement.

NEGATIVE PREGNANT. In Pleading.

Such a form of negative expression as may
imply or carry within it an affirmative.

Fields V. State, 134 Ind. 46, 32 N. E. 780.

Thus, where a defendant pleaded a license

from the plaintiff's daughter, and the plain-

tiff rejoined that he did not enter by her
license, the rejoinder was objected to suc-
cessfully as a negative pregnant; Cro. Jac.
87. The fault here lies in the ambiguity of
the rejoinder, since it does not appear
whether the plaintifC denies that the license
was given or that the defendant entered by
the license; Steph. Pl. 381.

This ambiguity constitutes the fault ; Hob.
295; which, however, does not appear to be
of much account in modern pleading; Com.
Dig. Pleader (R 6) ; Gould, PI. c. 6, % 36.
A special denial in the words of the allega-

tion denied is a mere negative pregnant and
a motion to make more definite and certain
will lie ; Moody v. Belden, 60 Hun 582, 15 N.
T. Supp. 119. A mere denial in the language
of the complaint, that a partial payment was
made on a spedfled day, is an admission that
the payment was made on some other day;
Argard v. Parker, 81 Wis. 581, 51 N. W. 1012.
A negative pregnant is not a good plea;

U. S. V. Larkin, 153 Fed. 113, 82 C. O. A. 247.

NEGATIVE STATUTE. One which is en-
acted in negative terms, and which so con-
trols the common law that it has no force
in opposition' to the statute. Bac. Abr. Stat-
utes (G) ; Brook, Abr. Parliament, pl. 72;
Bish. Writ. L. § 153.

NEGGILDARE.
L. Diet

To claim kindred. Jac.
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NEGLECT. To omit, as to neglect busi-

ness, or payment, or duty, or work. It does

not generally imply carelessness or impru-

dence, but simply an omission to do or per-

form some work, duty, or act. Rosenplaen-

ter V. Roessle, 54 N. Y. 262. See Negligence.

NEGLIGENCE. The omission to do some-

tMng which a reasonable man, guided by

those considerations which ordinarily regu-

late the conduct of human affairs, would do,

or the doing something which a prudent and

reasonable man would not do. 11 Ex. 784.

See Webb, Poll. Torts 537. The standard is

not that of a particular man, but of the

average prudent man; 3 Bing. N. C. 468.

_

The failure to observe, for the protection

of the interests of another person, that de-

gree of care, precaution, and vigilance which

the circumstances justly demand, whereby

such other person suffers injury; Cooley,

Torts 630; Barrett v. Southern Pac. Co., 91

Cal. 296, 27 Pac. 666, 25 Am. St. Rep. 186.

The absence of care according to circum-

stances. See Philadelphia, W. & B. R. Co. v.

Stinger, 78 Pa. 219 ; Texas & P. Ry. Co. v.

Murphy, 46 Tex. 356, 26 Am. Rep. 272;

Blaine v. R. Co., 9 W. Va. 252.

Such an omission by a reasonable person,

to use that degree of care, diligence, and

skill which it was his legal duty to use for

the protection of another person from injury

as, in a natural and continuous sequence,

causes unintended injury to the latter.

Bucki v. Cone, 25 Fla. 1, 6 South. 160.

The failure to do what a reasonable and

prudent person would ordinarily have done

under the circumstances of the situation, or

the doing what such a person under the

existing circumstances would not have done.

Baltimore & P. R. Co. v. Jones, 95 XJ. S. 441,

24 L. Ed. 506.

Negligence, In Its civil relation, is such an

inadvertent imperfection, by a responsible

human agent, in the discharge of a legal du-

ty, iis immediately produces, in an ordinary

and natural sequence, a damage to another.

Whart Negl. § 3. It is conceded by all the

authorities that the standard by which to de-

termine whether a person has been guilty of

negligence is the conduct of the prudent or

careful or diligent man. Bigelow, Torts 261

;

Needham v. R. Co., 85 Ky. 423, 3 S. W. 797,

11 S. W. 306 ; Chicago & A. R. Co. v. Adler,

129 111. 835, 21 N. B. 846 ; Louisville & N. R.

Co. V. Gower, 85 Tenn. 465, S S. W. 824.

The opposite of care and prudence, the

omission to use the means reasonably neces-

sary to avoid injury to others. Great W. R.

Co. V. Haworth, 39 111. 353. Opposed to dili-

gence or carefulness. Smith v. Whittier, 95

Cal. 279, 30 Pac. 529.

The result of a failure to perform a duty

;

Toncray v. Dodge County, 33 Neb. 802, 51

N. W. 235. It implies a duty as well as its

breach, and the fact can never be found in

the absence of a duty; Little Rock & Ft. S.

Ry. Co. y. Lawton, 55 Ark. 428, 18 S. W. 543,

15 L. R. A. 434, 29 Am. St. Rep. 48.

When a contract creates a duty, the neg-

lect to perform that duty, as well as the

negligent performance of it, is a ground of

action for tort. Hence it is at the election

of the party injured to sue either on the

contract or on the tort ; Robinson v. Thread-

gill, 35 N. C. 39; but there must be privity

of contract between the parties, therefore

an attorney who made a mistake in drawing

a will is not liable to a person who, by the

mistake, is deprived of a gift intended for

him by the testator; Buckley v. Gray, 110

Cal. 339, 42 Pac. 900, 31 L. R. A. 862, 52 Am.
St. Rep. 88.

It is not a thing but a relation. It implies

a duty to use diligence, and such a duty may
be owed to one person and not to another;

Boston M. R. Co. v. Sargent, 72 N. H. 455,

57 Atl. 688. There must be shown to exist

some obligation or duty towards the plaintiff

which the defendant has left undischarged
or unfulfilled; Sweeney v. R. Co., 10 Allen

(Mass.) 368, 87 Am. Dec. 644.

Due care is such attention and effort ap-

plied to a given case as the ordinary prudent
man would put forth under the same circum-
stances ; this rule seems to meet the demands
of every conceivable case. The general duty
of diligence includes the particular duty of
competence where the matter in hand re-

quires more knowledge or ability than any
prudent man may be expected to have. If, in

an emergency and to avoid imminent risk, the
conduct of something generally intrusted to

skilled persons, is taken by an unskilled per-

son, no more is required of him than to

make a prudent and reasonable use of such
skill as he actually has; McNevins v. IiOwe,
40 111. 209.

It is said that liability for negligence de-
pends on the probability of the consequences,
i. e. its capability of being foreseen by a rea-

sonable man ; Poll. Torts 37.

A person is expected to anticipate and
guard against all reasonable consequences,
but not against that which no reasonable
man would expect to occur. See 5 Ex. 248.

Some cases have gone to the extent of main-
taining an action in tort even where no at-

tempt has been made to perform a contract

;

Robinson v. ThreadgUl, 35 N. U. 39; 11 CI.

& F. 1.

It is said not to be essential to constitute

negligence that the damage caused might
reasonably have been expected from the neg-

ligent act; Whart. Negl. § 16. Thus Gray, C.

J., says, in Higgins v. Dewey, 107 Mass. 494,

9 Am. Rep. 63: "A man who negligently
sets fire on his own land and keeps it negli-

gently, is Uable to an action at common law
for any injury done by the spreading or com-
munication of the fire directly from his own
land to the property of another, whether
through the air or along the ground, and
whether he might or might not have reason-
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ably anticipated the particular manner in

which it was communicated." And in L. K.

6 C. P. 14, where a railway company left a

pile of rubbisn in hot weather by the side of

their track, and the pile was Ignited by
sparks from an engine, and the fire crossed

a field and burned the plaintiff's cottage,

Channell, B., said : "When there is no direct

evidence of negligence, the question what a

reasonable man might foresee is of impor-

tance in considering the question whether
there is evidence for the jury of negligence

or not, . . . but when it has been once

determined that there has been evidence of

negligence, the person guilty of it is equally

liable for its consequences, whether he could

have foreseen them or not."

Where a person unlawfully injures anoth-

er, he is liable in damages, without regard to

the intention with which the act was done;

Bruch V. Carter, 32 N. J. L. 554; Gate v.

Gate, 44 N. H. 211; and good faith does not

excuse negligence ; Lincoln v. . Buckmaster,

32 Vt. 652. As to the right of action for neg-

ligence resulting in the death of the Injured

person, see Actio Personalis Mobitue Ctjm

Pebsona; Death.
The damage caused must arise from inad-

vertence. If it be intentional, a suit for neg-

ligence will not lie; the remedy is in tres-

pass and not case.

One negligent person cannot escape liabili-

ty for his negligence because the negligence

of another concurred in producing the inju-

ry ; Jx)uisville, N. A; & C. R. Co. v. Lucas,

119 Ind. 583, 21 N. E. 968, 6 L. R. A. 193.

Whether negligence is divisible into de-

grees, corresponding to degrees of care in-

cumbent on the defendant, is a question

which has elicited much discussion and a
great variety of opinions. Speaking broadly,

the various theories may be reduced to three

classes

:

First, that there are three degrees of care
required by the law, slight, ordinary and
great; and consequently there are three de-

grees of negligence: gross, the failure to

exercise ordinary care, and slight, or the
failure to exercise great care; Redington v.

Tel. Cable Co., 107 Cal. 317, 40 Pac. 432, 48
Am. St. Rep. 132 ; Chicago, B. & Q. R. Co. v.

Johnson, 103 111. 512; First N. Bk. v. Gra-
ham, 85 Pa. 91, 27 Am. Rep. 628; I. & G. N.
R. Co. V. Cocke, 64 Tex. 151; Sullivan v.

Electric Light Co., 181 Mass. 294, 63 N. B.
904; Davis v. Ry. Co., 63 S. C. 370, 41 S. E.
468.

Second, that but two degrees of care are
required; the care ordinarily exercised by a
specialist in the matter In handj and the
care ordinarily exercised by a non-spedalist
in the same matter. A failure to exercise
the former of these degrees of care is termed
ordinary negligence, while a failure to ex-

ercise the latter kind of care is termed slight

negligence; Wharton, Neg. 636.

Third, that there are no degrees of care
j

or of negligence; that negligence Is In all

cases the same thing, namely, the absence of

due care. According to this view, it is in

each case practically a question of fact for

the jury whether the proper degree of care

has been taken, the jury being guided by a
consideration of what a reasonable and pru-

dent man would have done, under the circum-

stances; 11 M. & W. 115; The New World
V. King, 16 How. (U. S.) 469, 14 L. Ed. 1019;

New York C. B. Co. v. Lockwood, 17 Wall.

(U. S.) 357, 21 L. Ed. 627; Purple v. R. Co.,

114 Fed. 123, 51 0. C. A. 564,' 57 L. R. A.

700; Culbertson v. Holliday, 50 Neb. 229,

69 N. W. 853.

Where one is liable only In case of gross

negligence, the slightest care is enough, or

as a degree of negligence, it is falling much
below the average standard; Brennan v.

Oil Co., 187 Mass. 376, 73 N. E. 472.

It is said that there should be no degrees

of negligence or care, but that the rule

should be such care as an average, ordinary
prudent man would exercise under the cir-

cumstances. So one would fall short of

average prudence in trying to set a leg

which could only be done by professional

skill, and so it is negligence for a layman
to try it, given a situation that any prudent
man knew required special knowledge.
These rules would be relaxed in extreme, ex-

traordinary cases, as well as cases of neces-

sity; Pollock, Torts 220. In dealing with
prudence we always have to consider the ad-
vance of the science, learning and the partic-

ular locality, etc., and these incidents are
the circumstances spoken of in the test; Mc-
Candless v. McWha, 2-J Pa. 261.

"The tendency of modem judicial opinion

is adverse to the distinction between gross

and ordinary negUgence;" Bradley, J., in

New York C. R. Co. v. Lockwood, 17 Wall.

(U. S.) 357, 382, 21 L. Ed. 627; and the
measure of duty owed by persons in the dis-

charge of their mutual relations is better

expressed by the use of the term negligence

as a negative definition, or due, reasonable

or ordinary care; Raymond v. R. Co., 100
Me. 529, 62 Atl. 602, 3 L. R. A. (N. S.) 94.

No distinction between the degrees of neg-

ligence can be made so as to avoid the effect

of a contract made by a Pullman porter re-

leasing a railroad from liability for negli-

gent injuries; Chicago, R. I. & P. R. Co. v.

Hamler, 215 111. 525, 74 N. E. 705, 1 L. R. A.

(N. S.) 674, 106 Am. St. Rep. 187, 3' Ann.
Cas. 42 ; and injuries caused by gross neg-

ligence are included in a release which
speaks only of "negligence"; id.

Proof of negUgence. The first requisite
for the plaintiff is to show the existence of
the duty which he alleges has not been per-
formed, and then he must show a failure
to observe this duty; that is, he must es-

tablish negligence on the defendant's part.
This is an affirmative fact, the presump-
tion always being, until the contrary ap-
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pears, that every man will perform his duty

;

Cooley, Torts 659. It is not sufficient for the

plaintiff to prove a state of facts consistent

with the accident having been caused either

by the negligence of the defendant or by
that of the person injured. He must prove
that It was caused by the defendant; 12
App. Cas. 41.

The litigant who bases his case or his

defence upon negligence is bound to prove
that his opponent was negligent. The pre-

sumption of law is that every person per-

forms his legal duty; Huff v. Austin, 46
Ohio St 386. Accordingly, the burden of
proving negligence, in any litigation, rests

throughout the case on the party asserting

it, although, as in other cases, the burden
of giving evidence may' shift from one side

to the other, during the progress of the trial.

The same evidence may or may not estab-

lish a prima fade case of negligence on the

part of the defendant, according as it shows
a breach of contract on defendant's part;

Stokes V. Saltonstall, 13 Pet. (U. S.) 181, 10

L. Ed. 115; as where a railroad train is

suddenly jolted ; Piehl v. Ky., 162 N. Y. 617,

57 N. E. 1122; or a steamship is driven with
extraordinary force against a wharf; In-

land & S. C. Co. V. Tolson, 139 U. S. 551, 11

Sup. Ct 653, 35 L. Ed. 270; or a train is

derailed by obstacles on the track, or by de-

fective rails or defective rolling stock; New
Jersey R. Co. v. Pollard, 22 Wall. (U. S.)

341, 22 L. Ed. 877; and a passenger is in-

jured; in 'such cases the accident itself af-

fords prima facie evidence of the carrier's

negligence, for he contracted to carry the

passenger safely. Had a servant of the car-

rier been injured in the same accident, a

different rule would have obtained, for the

employs would be bound to establish, as an
affirmative fact, that the employer had been
guilty of negligence; Patton v. R. Co., 179

U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361.

One who is killed at a railroad crossing is

presumed to have done his duty in exercising

due care and not to have been guilty of con-

tributory negligence; Hanna v. E. Co., 213

Pa. 157, 62 Atl. 643, 4 L. R. A, (N. S.) 344;

and in the absence of evidence to the con-

trary, a railroad company is also presumed

to have done its duty and this presumption

must be overcome before any recovery can

be had; id. Such presumption is destroyed

if it appears that if the person killed had

looked and listened on approaching the

crossing he would have seen and heard the

train; Carlson v. R. Co., 96 Minn. 504, 105

N. W. 555, 4 L. R. A. (N. S.) 349, 113 Am.
St Rep. 655; or if it is incompatible with

the conduct of the person to whom it is

nought to be applied; Wabash R. Co. v. De
Tar, 141 Fed. 932, 73 C. C. A. 166, 4 L. R. A.

(N. S.) 352.

The instinct of self-preservation is not

.alone sufficient to establish due care; Wright

V. R. Co., 74 N. H. 128, 65 Atl. 687, 8 L. R. A.

(N. S.) 832, 124 Am. St Rep. 949; and the

exercise of due care cannot be sustained by

mere conjecture and speculation, or by show-

ing or assuming what men in general would
have done ; id.; Binewicz v. Haglin, 103

Minn. 297, 115 N. W. 271, 15 L. R. A. (N.

S.) 1096, 14 Ann. Cas. 225; contra, Adams v.

Min. Co., 12 Idaho, 637, 89 Pac. 624, 11 L.

R. A. (N. S.) 844, where it was held to con-

stitute prima facte proof of the exercise of

ordinary care.

The mere fact that a passenger train

runs into an open switch and collides with
cars standing thereon does not raise a pre-

sumption of gross negligence on the part of

the carrier In favor of an injured passen-

ger; Southern R. Co. v. Lee, 101 S. W. 307,

30 Ky. L. Rep. 1360, 10 L. R. A. (N. S.)

837.

There Is no presumption of negligence on
the part of the defendant for injury caused
by his horse running away, where the only
evidence as to the driver was that, when he
was first seen, he was falling towards the
ground ; Rowe v. Such, 134 Cal. 573, 66 Pac.

862, 67 Pac. 760.

Where there is a requirement for cars to

"run slow," proof of the violation of such
requirement by a motqrman directly result-

ing in an injury to a pedestrian is evidence
from which the jury may find a street rail-

way company liable for negligence; Hay-
ward V. R. Co., 74 N. J. L. 678, 65 Atl. 737,

8 L. R. A. (N. S.) 1062.

It is. said that a presumption of negli-

gence arises from the occurrence of an ac-
cident in the course of a business, which
may, according to expert testimony, be safe-
ly carried on if conducted with due care;
Judson V. Powder Co., 107 Cal. 549, 40 Pac.
1020, 29 L. R. A. 718, 48 Am. St Rep. 146.
In the absence of a contract between the

parties, the burden of proof of negligence
is on the plaintiff, and if the "evidence is

equally consistent with the existence or
non-existence of negligence, it is not com-
petent to the judge to leave the matter to
the jury;" 11 C. B. N. S. 588 ; but the rule
of the burden of proof is modified when
there is a relation of contract between the
parties; Poll. Torts 416; as in cases of com-
mon-carriers, or where the thing which was
the cause of the mischief was "under the
management of the defendant or his serv-
ants, and the accident was such as in the
ordinary course of things does not happen,
if those who have the management use
proper care;" 3 H. & C. 596.

In some classes of cases the mere proof
of the accident constitutes sufficient prim^
facie proof of defendant's negligence. See
Res Ipsa Loquitue.
As a general rule this liability cannot be

avoided by stipulation ; thus, a common car-
rier will not be permitted to contract for
immunity from the results of its own neg-
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Hgence or that of Its agentfs; Graham v.

Davis, 4 Ohio St. 362, 62 Am. Dec. 285;

Grogan v. Exp. Co., 114 Pa. 523, 7 Atl. 134,

60 Am. Rep. 360; Bartlett v. K. Co., 94
Ind. 281; Railway Co. v. Sowell, 90 Term. 17,

15 S. W. 837; Erie R. Co. v. Wilcox, 84 111.

239, 25 Am. Rep. 451 ; School Dist. v. R. Co.,

102 Mass. 552. 3 Am. Rep. 502; Southern
Pae. R. Co. v. Maddox, 75 Tex. 300, 12 S. W.
815 ; this may be considered as the rule

generally followed in this country, in which
the leading case is New York C. R. Co. v.

Lockwood, 17 Wall. (U. S.) 357, 21 L. Ed.

627, where the authorities are collected by
Bradley, J. In England, however, the courts

seem to find no conclusive objection to sus-

taining, such contracts when specially made;
L. E. 10 Q. B. 212; 23 U. C. Q. B. 600;
and in New Tork, though the contracts are

Hpheld, It Is only when expressed In clear

and specific language and not by mere gen-

eral words In the usual printed bills of lad-

ing or receipts; Knell v. S. S. Co., 1 Jones &
S. (N. Y.) 423; Mynard v. R. Co., 71 N. Y.

180, 27 Am. Rep. 28. So the liability may be
limited in consideration of a reduced rate

of transportation; Richmond & D. R. Co. v.

Payne, 86 Va. 481, 10 S. E. 749, 6 L. R. A.

849; L. R. 8 H. L. 703; L. E. 10 Q. B. D.
250; or by special contract, for all negli-

gence except gross ; Chicago, B. & N. R. Co.

V. Hawk, 42 111. App. 322. Such a contract,

made In New York, was enforced in an ac-

tion In Pennsylvania according to the law
of New York ; ICorepaugh v. R. Co., 128 Pa.
217, 18 Atl. 503, 5 L„ R. A. 508, 15 Mn. St.

Rep. 672. See 6ommon Cakbiees.

The contract of an express messenger,
whereby the railroad upon which he travels

as messenger is exonerated from liability

ior damages to him resulting from its neg-

ligence, is not void as against public policy;

Baltimore & O. S. W. R. Co. v. Voigt, 176

U. S. 498, 20 Sup. Ct. 885, 44 L. Ed. 560;

likewise the contract of a sleeping car por-

ter; Chicago, R. I. & P. R. Co. V. Hamler,
215 lU. 525, 74 N. E. 705, 1 L. R. A. (N. S.)

674, 106 Am. St. Rep. 187, 3 Ann. Cas. 42.

A contract between a railroad and a part-
nership, to whom it has leased a strip of
land near its track for the purpose of erectr

ing a warehouse, which exonerates the rail-

road from liability for damage resulting
from fire from locomotives, is not void as
against public policy even though there Is a
state statute holding railroads liable for
such damage ; Hartford P. Ins. Co. v. R. Co.,

175 U. S. 91, 20 Sup. Ct. 33, 44 L. Ed. 84,
Provisions contained in a steamship ticket

exempting a carrier from liability for losses
occasioned by negligence, although such pro-
visions are valid by the law of the country
where the ticket was bought, are unreason-
able and void as against the public policy
of the United States; The Kensington, 183
U. S. 263, 22 Sup. Ct. 102, 46 L. Ed. 190; The
New England, 110 Fed. 415.

By an act of congress of February 13, 1893

(Harter Act), common carriers by sea can-

not exempt themselves from responsibility

for loss or damage arising from the negli-

gence of their own servants, and any stipu-

lation for such exemption is contrary to

public policy and void. See Habtee Act.

Taking precaution after an accident

against the future is not to be construed as

an admission of responsibility for the past';

Barber A. P. Co. v. Odasz, 60 Fed. 71, 8 C. C.

A. 471, 20 U. S. App. 326; so a subsequent

alteration or repair of the machine which
caused an injury is not evidence of negli-

gence In its original construction; Columbia
& P. S. R. Co. V. Hawthorne, 144 U. S. 202,

12 Sup. Ct. 591, 36 L. Ed. 405; Champion Ice

Mfg. & C. S. Co. V. Carter, 51 S. W. 16, 21

Ky. L. Rep. 210; Cunningham v. K. Co., 40
Pa. Super. Ct. 212.

Law or fact. It is generally said that the

question of negligence is a mixed question

of law and fact, to be decided by the court
when the facts are undisputed or conclu-

sively proved,' but not to be withdrawn from
the jury when the facts are disputed, and
the evidence is conflicting; Whart. Negl. §

420; Faris v. Hoberg, 134 Ind. 269, 33 N. E.
1028, 39 Am. St. Rep. 261; see Chaffee v.

R. Co., 17 R. I. 658, 24 Atl. 141 ; Woolwine's
Adm'r v. R. Co., 36 W. Va. 329, 15 S. E. 81,

16 L. R A. 271, 32 Am. St. Rep. 859. In the
great majority of cases the question is left to

the jury to determine whether the defend-
ant's conduct was reasonable under the cir-

cumstances. When a well-recognized legal

duty rested upon the defendant, it Is usual
for the court to define this duty to the jury,

and leave to it the question as to whether
the defendant fulfilled this duty. More re-
cently the courts have drawn a distinction
between what is evidence of negUgence for
the jury and what is negligence per se, and
therefore a question of law for the court,
and the tendency has been rather to increase
the number of cases in which the question of
negligence Is passed upon by the court In
Pennsylvania, when the standard of duty is

defined by law, and is the same under all
circumstances, and when there has been
such an obvious disregard of duty and safety
as amounts to misconduct, the courts have
withdrawn the case from the consideration
of the jury. Thus the Pennsylvania rule of
stop, look and listen limits, to a great extent,
the province of the jury, 1. e. usually the jury
must be satisfied that the plaintiff had met
these requirements before the question of
defendant's negligence arises. See Grade
Crossing.

It Is said to be clear, by most of the au-
thorities, that when the facts are found, and
It Is perfectly manifest that a prudent man
would or would not do as the defendant
has done, the court may rule accordingly, or
rather, may direct, the jury to find accord-
ingly. The same is also true when the law
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has prescribed the nature of the duty, and
also when there exists a well-known prac-

tice In the community, of a,proper character.

In other cases, the inference concerning neg-

ligence is left to the jury; Blgelow, Torts

263; CarWco v. R. Co., 35 W. Va. 389, 14

S. E. 12. When the evidence Is conflicting,

the court should Instruct the jury that there

would or would not be negligence, accord-

ingly as they might find the facts; Knight
V. R. Co., 110 N. C. 58, 14 S. E. 650.

"When tbe circumstances of a case are

such that the standard of duty is fixed,

when the measure of duty is defined by
law and Is the same under all circumstances,

its omission Is negligence and may be so de-

clared by the court. But it is said that

when the negligence Is clearly defined and
palpable, such that no verdict of a jury

could make it otherwise, or when there Is

no controversy as to the facts, and from
these it clearly appears what course a per-

son of ordinary prudence would pursue un-

der the circumstances, the question of neg-

ligence is purely one of law." 2 Thomp.
Negl. 1236.

"As a general rule, a question whether a

party has been guilty of negligence or not,

is one of fact, not of law. Where, how-
ever, the plaintiff brings action for a neg-

ligent injury, and the action of the two
parties must have concurred to produce it,

it devolves upon him to show that he was
not himself guilty of negligence; and If he
gives no evidence to establish that, fact, the

coUjft may properly instruct the jury that

they should return a verdict for defendant.

Where, however, the question of negligence

depends upon a disputed state of facts, or

when the facts, though not disputed, are
such that different minds might honestly

draw different conclusions from them, the
court cannot give such positive instruc-

tions, but must leave the jury to draw their

own conclusions upon, the facts, and upon
the question of negligence depending upon
them. To warrant the court In any case in

instructing the jury that the plaintiff was
guilty of negligence, the case must be a
very clear one against him, and one which
would warrant no other inference." Per
Cooley, C. J., in Detroit & M. R. Co. v. Van
Steinburg, 17 Mich. 99.

It is true, in many cases, that when the
facts are undisputed, the effect of them is

for the judgment of the court. That is true
in that class of cases when the existence of

such facts comes in question, rather than
when deductions or inferences are to be
made from the facts (and see Kansas Pac.

R. Co. V. Richardson, 25 Kan. 391). In

some cases, too, the necessary inference from
the proof is so certain that it may be ruled

as a question of law. Certain facts we may
suppose to be clearly established from which
one sensible, Impartial man would infer

that proper care had not been used ; another

man, equally sensible, equally Impartial,

would infer that proper care had been used.

It is this class of cases and those akin to it

that the law commits to the decision of a
jury. Twelve men of the average of the

community, comprising men of education and
of little education, men of learning and men
whose learning consists in what they have
themselves seen and heard, the merchant,
the mechanic, the farmer, the laborer ; these

sit together, consult, apply their separate ex-

periences of the affairs of life to the facts

proven, and draw a unanimous conclusion.

This average judgment thus given, it Is the

final effort of the law to obtain ; Sioux City

& P. R. Co. V. Stout, 17 Wall. (U. S.) 663,

21 L. Ed. 745. Although the facts are un-

disputed, it Is for the jury and not "for the

judge to determine whether proper care was
given or whether they established negli-

gence; Ohio & M. P. W. Co. V. CoUarn, 73
Ind. 261, 38 Am. Rep. 134; Brotherton v.

Imp. Co., 48 Neb. 563, 67 N. W. 479, 33 L.

R. A. 598, 58 Am. St. Rep. 709.

The terms "ordinary care," "reasonable
prudence," and such like terms have a rela-

tive significance, and cannot be arbitrarily

defined; and, when the facts are such that
reasonable men differ as to whether there
was negligence, the determination of the
matter Is for the jury; Grand T. R. Co. v.

Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed.
485; as it Is in all cases where the Infer-

ence from the facts is not so plain as to

make it a legal conclusion that there was
negligence; Northern P. R. Co. v. Egeland,
163 U. S. 93, 16 Sup. Ct. 975, 41 L. Ed. 82;
and it Is only where they would draw the
same conclusion that it is a.question of law
for the court; Texas & P. R. Co. v. Gentry,
163 TJ. S. 353, 16 Sup. Ct. 1104; 41 L. Ed. 186

;

Southern Pac. Co. v. Burke, 60 Fed. 704, 9
C. C. A. 229, 23 U. S. App. 1 ; Travelers' Ins.

Co. V. Melick, 65 Fed. 181, 12 C. C. A. 544, 27
L. R. A. 629; and a decision of the trial

judge on the question Is subject to review ; id.

Whether a railroad company should erect
guards at its car windows Is a question for
the jury; New Orleans & C. R. Co. v.

Schneider, 60 Fed. 210, 8 C. C. A. 571, 13 U.
S. App. 655; so also where a workman, re-
turning from his work on the train and being
ordered by the conductor to jump off at a
station when the train was moving about
four miles an hour and where the platform
was about a foot lower than the car step,
jumped and was seriously injured, the ques-
tion of contributory negligence was for the
jury ; Northern P. R. Co. v. Egeland, 163 U.
S. 93, 16 Sup. Ct. 975, 41 L. Ed. 82; Negli-
gence only becomes a question of law to be
taken from the jury when the facts are such
that fair-minded men can only draw from
them the inference that there was no negli-
gence; otherwise it is a question for the
jury under proper instructions; McDermott
V. Severe, 202 U. S. 600, 26 Sup. Ct. 709, 50
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li. Ed. 1162 ; nor should a case be withdrawn
from the jury unless the conclusion follows

as a matter of law that no recovery can be

had upon any view which can be properly

taken of the facts which the evidence tends

to establish; Kreigh v. Westinghouse, C, K.

& Co., 214 U. S. 249, 29 Sup. Ct. 619, 53 L.

Ed. 984 ; where there is uncertainty as to the

existence of negligence or contributory neg-

ligence, whether such uncertainty arises from

a conflict of testimony, or because, the facts

being undisputed, fair-minded men might
honestly draw different conclusions there-

from, the question is not one of law ; Texas
& P. R. Co. V. Harvey, 228 U. S. 319, 83 Sup.

Ct. 518, 57 L. Ed. 852.

See Lewis v. R. Co., 18 Am. L. Keg. N. S.

284, where the subject is fully treated and
the earlier decisions collected by states.

In actions for negligence the English rule

is said to be that the "judge has to say

whether any facts have been established

from which negligence may be reasonably in-

ferred ; the jurors have to say whether, from
those facts, negligence ought to 6e infer-

red ;" 3 App. Cas. 197 ; or better, whether, as
reasonable men, they do infer it; Poll. Torts
420.

Contributory Negligence. If the evidence
shows that the plaintiff himself was guilty of

negligence 'contributing to the injury, there
can be no recovery; Beach, Contrib. Neg. 14.

The distinction, however, must be drawn be-

tween condition and causes, between causa
causans and causa sine qua nan. The ques-

tion must always be considered whether the
act of the plaintiff had a natural tendency
to expose him directly to the danger which
resulted in the injury complained of. If it

had not, the plaintift''s negligence is not con-

sidered in law as contributing to the injury.

One who sees or could have seen if he had
looked, and has the faculties to understand
the dangers to which he is exposed, is charg-
ed with a knowledge of them ; and his fail-

ure to act on the knowledge as a prudent and
cautious man would act under like circum-
stances, is negligence which, notwithstanding
the negligence of the defendant, will defeat
a recovery; Glascock v. R. Co., 73 Cal. 137,

14 Pac. 518. And when it appears that the
plaintiff, by the defendant's misconduct," be-
came frightened, and in endeavoring to es-

cape the consequence of the defendant's mis-
conduct, rushed into danger and was injvfred,

the plaintiff's conduct does not contribute
to the injury; Coulter v. Exp. Co., 56 N. Y.
585. If, through the defendant's negligence,

the injured person is placed in a position of
peril and confronted with sudden danger, the
law does not require him to exercise the
same degree of care and caution that it does
of a person who has ample opportunities for

the full exercise of his judgment; Dunham
T. & W. Co. V. Dandelin, 143 111. 409, 32 N.
E. 258; Gibbons v. Ry., 155 Pa. 279, 26 Atl.

417. Contributory negligence has been held

to be no defence where defendant's negli-

gence was reckless or wanton ; Kansas P. R.

Co. V. Whipple, 39 Kan. 531, 18 Pac. 730.

Contributory negligence is a good defence

to an action for damages for a personal in-

jury ; and it is immaterial to what extent it

Is proven, provided it contributed to the in-

jury ; Kyne v. R. Co., 8 Houst. (Del.) 185, 14

Atl. 922 ; Gerity's Adm'x v. Haley, 29 W. Va.

98, 11 S. B. 901 ; in order to bar a recovery,

the contributory negligence must have been

a proximate cause of the injury ; Cornwall

v. K. Co., 97 N. C. 11, 2 S. E. 659 ; Virginia

M. R. Co. V. White, 84 Va. 498, 5 S. E. 573,

10 Am. St. Repi 874.

In some cases it has been held that the

plaintiff must show affirmatively that he was
in the exercise of due care, when the injury

happened; Kepperly v. Ramsden, 88 111. 354;

Beers v. R. Co., 19 Conn. 566; Murphy v.

Deane, 101 Mass. 455, 3 Am. Rep. 390;

Mosher v. Smithfleld, 84 Me. 334, 24 Atl. 876.

This is frequently termed the Illinois rule.

Probably the proof need not be direct, but
may be inferred from the circumstances of

the case; Mayo v. R. Co., 104 Mass. 137;

2 Thomp. Negl. 1178, note. In other states,

contributory negligence is a matter of de-

fence, the burden of proving which is on the
defendant; Hocum v. Weltherick, 22 Minn.
152; Hicks v. R. Co., 65 Mo. 34; Baltimore
& O. R. Co. V. Whitacre, 35 Ohio St 627;
Prideaux v. Mineral Point, 43 Wis. 513, 28
Am. Rep. 558; Bromley v. R. Co., 95 Ala.

397, 11 South. 341; Augusta v. Hudson, 88
Ga. 599, 15 S. E. 678; Washington & G. R.
Co. V. Harmon, 147 U. S. 571, 13 Sup. Ct.

557, 87 L. Ed. 284; Baker v. Gas Co., 157
Pa. 593, 27 Atl. 789, where the cases are dis-

cussed. But even in these courts, if the
plaintiff's own showing disclose contributory
negligence, he cannot recover. The rule that
a plaintiff cannot recover, if himself guilty
of contributory negligence, applies where the
party Inflicting the injury is not guilty of
negligence after the position of the injured
party was discovered, or, by the exercise
then of reasonable care, could have been dis-

covered ; Texas & P. R. Co. v. Nolan, 62 Fed.
552, 11 C. C. A. 202, 23 U. S. App. 443.

Negligence of the defendant's employes in
failing to whistle or ring a bell at a crossing
is no excuse for contributory negligence of
the plaintiff in failing to use his senses;
Carlson v. R. Co., 96 Minn. 504, 105 N. W.
555, 4 L. R. A. (N. S.) 349, 113 Am. St Rep.
655 ; and continuing contributory negligence
will bar a recovery by the plaintiff, although
the defendant ought to have discovered, but
in fact did not discover, his peril in time to
prevent the accident; Dyerson v. R. Co., 74
Kan. 528, 87 Pac. 680, 7 L. R. A. (N. S.) 132,
tl Ann. Cas. 207.

It is not contributory negligence to ride
upon the platform of a street car in spite
of a notice that it is dangerous to do so, and
notwithstanding the fact that there was
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room at the time within the car, where it

was the custom of the company to overload
Its cars so that passengers ordinarily rode
upon the platform; Capital Traction Co. v.

Brown, 29 App. D. C. 473; but one who gives

up his place in a street car to a woman and
rides upon the platform where he is subse-

quently injured, forfeits the advantage of

the presumption of negligence on the part of

the defendant company; Paterson v. Rapid
Transit Co., 218 Pa. 359, 67 Atl. 616, 12 L.

B. A. (N. S.) 839. A sijectator at a baseball

game, who elects to occupy an unprotected

seat, cannot recover for an injury ; Crane v.

Baseball Co., 168 Mo. App. 301, 153 S. W.
1076.

Negligence is only deemed contributory

when it is the proximate cause of the injury

;

Smith V. Ky. & Lighting Co., 80 Conn. 268,

67 Atl. 888, 17 L. R. A. (N. S.) 707.

The fact that the plaintiff lived near a
powder magazine, with knowledge of the

danger, does not constitute contributory neg-

ligence; Hazard Powder Co. v. Volger, 58
Fed. 152, 7 C. O. A. 130, 12 U. S. App. 665.

It has been said that the true rule is that

the onus of proving contributory negligence

rests in the first instance on the defendant,

although the plaintiff may disclose upon his

own case such evidence of it as to relieve the

defendant of that primary obligation and
shift to the plaintiff the onus of displac-

ing the effect of his own evidence; 12 Q. B.
D. 71.

Last Clear Chanee. If the plaintiff, by or-

dinary care, could have avoided the effect

of the negligence of the defendant, he is

guilty of contributory negligence, no matter
how careless the defendant may have been
at the last or any preceding stage; Tuff v.

Warman, 2 C. B. N. S. 740 (on appeal, 5 C.

B. N. S. 573). When the defendant was
driving carelessly along the highway, and
ran into and injured the plaintiff's donkey,
which was straying improperly on the high-

way with his fore feet fettered, it was held
that the plaintiff's negligence had not con-
tributed to the accident; Davies v. Mann, 10
M. & W. 546. To this case the doctrine of
the last clear chance is generally attributed.

It is that the party who last has a clear op-

portunity of avoiding an accident, notwith-
standing the negligence of the other party
Is considered responsible for It; 2 L. Quart
Rev. 507; Grand T. R. Co. v. Ives, 144 U. S.

408, 12 Sup. Ct. 679, 36 L. Ed. 485; Thomp-
son V. Rapid Transit Co., 16 Utah, 281, 52
i-ac. 92, 40 L. R. A. 172, 67 Am. St. Rep. 621

;

Pilmer v. Traction Co., -14 Idaho, 327, 94 Pac.
432, 15 L. R. A. (N. S.) 254, 125 Am. St. Rep.
161.

If the plaintiff could by the exercise of
reasonable care, at or just before the hap-
pening of the injury to him, have avoided
the same, he cannot recover; Tuff v. War-
man, 5 C. B. N. S. 573 ; Barnum v. Terpening,
75 Mich. 557, 42 N. W. 967 ; Willard v. Swan-

sen, 126 111. 381, 18 N. E. 548. "The true

ground of contributory negligence being a

bar is that it is the proximate cause (or

'decisive' cause) of the mischief; and negli-

gence on the plaintiff's part, which is only

part of the inducing cause (t. e. a 'condi-

tion,' not a 'cause'; Whart. Negligence) will

not disable him"; Poll. Torts 434; and it

"would seem that a person who has by his

own act or default deprived himself of or-

dinary ability to avoid the consequences of

another's negligence, can be in no better po-

sition than if, having such ability, he had
failed to avoid them; unless, indeed, the

other has notice of his inability in time to

use care appropriate to the emergency ; in

which case the failure to use that care is

the decisive negligence." Poll. Torts 434.

To make this doctrine applicable, it must
clearly appear that the negligence of one
person was subsequent to that of the other;

The Steam Dredge No. 1, 134 Fed. 161, 67

C. O. A. 67, 69 L. R. A. 293. Where the neg-

ligence of each party was the same In char-

acter, time and duration, and equally active

in causing the injury, the rule does not ap-

ply; Cleveland, C, C. & St. L. R. Co. v.

Gahan, 24 Ohio Cir. Ct. R. 277.

"Ultimate negligence" is the negligence of

the defendant which, though anterior to the

plaintiff's negligence, makes the defendant
liable if in the result he could by the exer-

cise of ordinary care have avoided the mis-

chief; 13 Ontario L. Rep. 423; Atchison, T.

& S. F. R. Co. V. Baker, 21 Okl. 51, 95 Pac.

433, 16 L. R. A. (N. S.) 825. The doctrine of

last clear chance cannot be applied in an
admiralty case ; The Steam Dredge No. 1, 134

Fed. 161, 67 C. C. A. 67, 69 L. R. A. 293.

The doctrine has been held not to apply
where an intoxicated person is killed by an
electric car whose head light can be seen 800
feet away and would have been sufficient

warning to a sober man of the approach of
the car; Vizacchero v. Rhode Island Co., 26
R. I. 392, 59 Atl. 105, 69 L. R. A. 188. See
Herrick v. W. Power Co. (Wash.) 134 Pac.
934.

A street car company is liable for running
down a, pedestrian who is walking negligent-
ly along the track where the motorman is

inattentive and the pedestrian fails to hear
the approach of the car because of noises
made by other cars on other tracks ; Indian-
apolis, T. & T. Co. V. Kidd, 167 Ind. 402, 79
N. E. 347, 7 L. R. A, (N. S.) 143, 10 Ann.
Cas. 942. A railroad company whose yard is

customarily used as a thoroughfare with
knowledge of the company, is liable for the
death of one who is himself negligent, if
those in charge of a train could have stopped
it after the person was knocked down, but
before he was killed; Teakle v. R. Co., 32
Utah, 276j 90 Pac. 402, 10 L. R. A. (N. S.)
486.

Where one, knowing of the frequent pas-
sage of cars, goes on the tracks for the
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purpose of repairs and removing dirt, and is

struck and killed, tlie company is not liable,

although the motorman does not sound the

gong In accordance with the requirements of a
municipal ordinance ; Brockschmidt v. R. Co.,

205 Mo. 435, 103 S. W. 964, 12 L. R. A. (N. S.)

345 ; and a fortiori where the locomotive en-

gineer used every effort to avert the acci-

dent; Hoffard v. R. Co., 13« Iowa, 543, 110

N. W. 446, 16 L. R. A. (N. S.) 797; but the
company is liable to its employes if it is

shown that the train was running at an ex-

traordinary and illegal rate of speed and not
under full control as required by the compa-
ny's rules; Neary v. R. Co., 37 Mont. 461,

97 Pac. 944, 19 L. R. A. (N. S.) 446. If an
employe is lying helpless on the track as the
result of being struck by lightning, and if

those in charge of a train might have discov-

ered his peril by the exercise of proper care
in time to avoid the injury, the company is

liable ; Sawyer v. R. & L. Co., 145 N. C. 24,

58 S. E. 598, 22 L. R. A. (N. S.) 200.

Where a locomotive was run along the
public street of a dty at an unlawful rate
of speed and no signal was given of its ap-
proach and no outlook was kept, and as a
result a pedestrian is injured, the defence of
contributory negligence is not available, al-

though the employes did not know of the
presence of the person injured ; Atchison, T.
6 S. P. R. Co. v. Baker, 79 Kan. 183, 98 Pac.
804, 21 L. R. A. (N. S.) 427; likewise a rail-

road company is liable for injuries to a per-

son who is negligently walking on its trestle,

if those in charge of the train might, in the
exercise of ordinary care, have discovered
his peril and avoided the accident; Bogan v.

R. Co., 129 N. C. 154, 39 S. E. 808, 55 L. R.
A. 418.

Although one Is negligent in attempting to

cross a track in front of a street car, his

act is not the proximate cause of a resulting
collision, if the motorman, upon seeing his
design, becomes confused and increases in-

stead of decreases the speed of the car;
Smith V. Ry. & Lighting Co., 80 Conn. 268,
67 Atl. 888, 17 L. R. A. (N. S.) 707.

Although a company's employes may be
negligent, after removing an intoxicated pas-
senger from their train, in placing him up-
on a flight of steps down which he subse-
quently falls, to his injury, the jury may
reasonably find that intoxication is the di-

rect and proximate cause of the injury;
Black V. R. Co., 193 Mass. 448, 79 N. E. 797,

7 L. R. A. (N. S.) 148, 9 Ann. Cas. 485.

A passenger alighting from a street car
who immediately crosses the street and steps
upon a parallel track without looking for
an approaching car Is negligent, but such
negligence does not relieve a street car com-
pany from liability for injuries if those in
charge of the other car, in the exercise of
ordinary care, could have discovered his
peril and averted the injury; Louisville Ry.
Co. V. Hudgins, 124 Ky. 79, 98 S. W. 275, 7

L. R, A. (N. S.) 152; but there Is no lia-

bility for injuries to one who steps from the

hub of a wagon, standing near a car track,

immediately in front of an approaching car,

where it did not appear that his position on
the hub was so perilous as to charge the

company with the duty of taking precautions

to avoid injuring him; State v. Ry. Co., 106

Md. 529, 68 Ati. 197, 16 L. R. A. (N. S.) 297.

No one is bound to anticipate that others

will be guilty of negligence. See L. R. 5
H. L. 45.

Where one is in danger through fault of

another and chooses between two methods
of escape, he is not negligent if he chooses
that which, otherwise, would not be pru-
dent; 12 Q. B. 439. See, further, Washing-
ton & G. R. Co. y. Gladmon, 15 Wall. (U. S.)

401, 21. L. Ed. 114; Hoyt v. Hudson, 41 Wis.
105, 22 Am. Rep. 714.

The question of contributory negligence
is one of fact for the jury, under proper
instructions, and is not one of law for the
court; Smith v. E. Co., 9 Utah 141, 33 Pac.
626 ; Grand T. R. Co. v. Ives, 144 U. S. 408,
12 Sup. Ct 679, 36 L. Ed. 485; Thuringer
V. E. Co., 71 Hun 526, 24 N. Y. Supp. 1087.
Where the evidence of contributory neg-
ligence is not of such a conclusive charac-
ter as would warrant the court in setting
aside a verdict, the question should be left

to the jury ; Washington & G. R. Co. v. Har-
mon, 147 U. S. 571, 13 Sup. Ct. 557, 37 L.
Ed. 284.

Formerly a rule prevailed in Illinois that
negligence "is relative, and that the plaintiff,
although guilty of negligence which may
have contributed to the injury, may hold the
defendant liable if he has been guilty of a
higher degree of negligence, amounting to
wilful injury. The fact that the plaintiff
is guilty of slight negligence does not ab-
solve the defendant from the use of care
and the use of reasonable efforts to avoid
the injury." See Chicago & N. W. R. Co. v.
Dimick, 96 111. 42. But the doctrine has beeB
repudiated in Illinois; Chicago & A. R. Co.
V. Kelly, 75 111. App. 490; Macon v. Hol-
comb. 205 111. 643, 69 N. E. 79; and it was
rejected in Matta v. Ry. Co., 69 Mich. 109, 37
N. W. 54; Harrison v. Electric Light Co., 195
Mo. 606, 93 S. W. 951, 7 L. R. A. (N. S.)
293; Tesch v. Ry. & Light Co., 108 Wis. 593,
84 N. W. 823, 53 L. E. A. 618 ; Riley v. R.
Co., 69 Neb. 82, 95 N. W. 20; Birmingham
Ry., L. & Power Co. v. Bynum, 139 Ala. 389,
36 South. 736; Woolf v. R. & N. Co., 37
Wash. 491, 79 Pac. 997; Missouri, K. & T.
Ry. Co. v. Kellerman, 39 Tex. Civ. App. 274,
87 S. W. 401; Thomas v. R. Co., 124 Ga.
748, 52 S. E. 801.

In admiralty, where both ships are in
fault, the damages are equally divided;
Marsden, Coll. ch. 6; this rule Is preserved
by the Judicature Act in the Admiralty
Division. See 2 L. Quart. R. 357; 13 id. 17;
CoLusiow; Report, Int Law Asso. 1895.
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An injury to a goverfiment inspector caus-

ed by the negligence of those in charge of a

dredge, and in part by his own negligence

is suflBcient to bring him within the admir-

alty rule of apportionment of damages; The
Steam Dredge No. 1, 134 Fed. 161, 67 C. C.

A. 67, 69 L. R. A. 293.

Imputed. Negligence. In cases of actions

brought by infants of tender years for in-

juries caused by the defendant's negligence,

it was held' in Hartfield v. Eoper, 21 Wend.
(N. Y.) 615, 34 Am. Dec. 273, that the neg-

ligence of the parent or guardian of the in-

fant in permitting it to be exposed to dan-

ger, should be itnputed to the infant and bar

it:s right of action. Substantially all the

cases in other jutisdictions have refiised to

accept this doctrine. The court held in St.

Louis & S. F. R. Co. v. Underwood, 194 Fed.

363, 114 C. C. A. 323, that the parent's negli-

gence could not be imputed to the child in

a case of suit brought by the child and
said that this rule "was supported by the

decided weight of authority." Agnew, J., in

Kay V. R. Co., 65 Pa. 269, 3 Am. Rep. 628,

said : "The doctrine that imputes the neg-

ligence of the parent to the child in such a

ease is repulsive to our natural instincts and
repugnant to that class of persons who have
to maintain life by daily toil."

. In Albert v. R. Co., 5 App. Div. 544, 39 N.
T. Supp. 430, affirmed without opinion in

154 N. Y. 780, 49 N. E. 1093, the court ap-

pears rather to avoid the application of the

rule of Hartfield v. Roper, thus: "It is the

settled rule in this state that it is not neg-

ligence, as matter of law, for parents to

permit a child non sid jv/ris [i. e. not of years

of discretion] to play in the public streets

of a city, and the burden is upon the plain-

tifC to establish freedom from contributory

negligence." So of a child of six years play-

ing out of doors without a caretaker; Fer-

rell V. Cotton Mills, 157 N. .0. 528, 73 S. E.

142, 37 L. R. A, (N. S.) 64.

A child has been held to be without discre-

tion in, this connection when it was four

years of age; Potter v. Leviton, 199 111. 93,

64 N. E. 1029 ; whai it was two and one-half

years of age ; Indianapolis St. R. Co. v. Bor-

denchecker, 33 Ind. 138, 70 N. E. , 995

;

when it was less than four years of age;

Fink V. Des Moines, 115 Iowa, 641, 89 N. W.
28; and so of a boy five and one-half years

of age who was uged to go, to school alone;

BarksduU V. R. C.o.,'23 La. Ann. 180.

Negligence of a father as well as of the

mother in not discovering a train at a rail-

road crossing was held to be imputable to a

child held in the arms of his mother, who
was sitting by the side of the father, who
was driving, as the father was not acting as

driver merely, but also as the guardian of

his child ; Delaware, L. & W. R. Co. v. De-

vore, 114 Fed. 155, 52 C. C. A. 77. As this

case arose in the Southern district of New

York, it was probably influenced by the rul-

ing In Hartfield v. Roper, supra.

While a child of such tender years as to be

Incapable of exercising any judgment or dis-

cretion is not chargeable with contributory

negligence; yet where he has attained such

an age as to be capable of exercising judg-

ment and discretion, he is held to such a

degree of care as might be reasonably ex-

pected of one of his age and mental ca-

pacity; Twist- V. R. Co., 39 Minn. 164, 39 N.

W. 402, 12 Am. St. Rep. 626; Houston & T.

O. R. Co. V. Boozer, 70 Tex. 530, 8 S. W. 119,

8 Am. St. Rep. 615 ; Western & A. R. Co. v.

Young, 81 Ga. 397, 7 S. E. 912, 12 Am. St
Rep. 320; Illinois Cent. R. Co. v. Slater,

129 111. 91, 21 N. B. 575, 6 L. R. A. 418, 16

Am. St Rep. 242. At what age an infant's

responsibility for negligence is presumed to

begin is a question of law for the court;

Schmidt v. Cook, 1 Misc. 227, 20 N. Y. Supp.
889. If the parent is negligent in permitting

his child of tender years to be exposed to

danger, his negligence is always held to bar
his action. Thus the unexplained presence
of a child too young to exercise judgment is

prima fade evidence of its parents' negli-

gence; Harrington v. R. Co., 37 Mont. 169,

95 Pac. 8, 16 L. R. A. (N. S.) 395.

The negligence of a gripinan'on a cable

car In running across the crossing of an-

other road undergoing repairs, at an ex-

cessive rate of speed, is imputable to the

conductor of such car in control of such
gripman, and will prevent him recovering

for injuries sustained by reason of such neg-
ligence; Minster v. R. Co., 53 Mo. App. 276.

A vessel colliding with an obstruction to

navigation cannot be charged with the neg-

ligence of a tug acting as an independent
contractor in towing her, and wholly con-

trolling her movements; Vessel Owners' T.
Co. V. Wilson, 63 Fed. 626, 11 C. C. A. 366.

In England, where a passenger has been
injured by concurrent negligence of his

own carrier and a third party, it was for-

merly held that the carrier's negligence was
imputed to the passenger and barred his re-'

covery; Thorogood v. Bryan, 8 C. B. 115.

But the doctrine has been overruled in 13
App. Cas. 1. See a review of the case in
Dean v. B. Co., 129 Pa. 523, 18 Atl. 718, 6
L. R. A. 143, 15 Am. St Rep. 733. It was re-

jected in New York, L. E. & W. R. Co. v.

Steinbrenner, 47 N. J. L. 161, 54 Am. Rep.
126; Chapman v. R. Co., 19 N. Y. 341, 75
Am. Dec. 344; Transfer Co. v. Kelly, 36
Ohio St. 86, 38 Am. Rep. 558; Wabash, St
L. & P. Ry. Co. v. Shacklet, 105 111. 364, 44
Am. Rep. 791; and, after a review of the
authorities, in Ldttle v. Hackett, 116 U. S.

366, 6 Sup. Ct 391, 29 L. Ed. 652. It was
followed in Payne v. R. Co., 39 la. 523; Al-
lyn V. R. Co., 105 Mass. 77; Prideaux v.

Mineral Point 43 Wis. 513, 28 Am. Rep. 558.
The negligence of a bailee of a horse and

buggy is hot to be imputed to the owner so
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as to prevent him from recovering from a

railroad company for killing the horse ; Gib-

son V. R. Co., 226 Pa. 198, 75 Atl. 194, 27 L.

B. A. (N. S. ) 689, 18 Ann. Gas. 535 ; contra,

Illinois O. R. Co. v. Sims, 77 Miss. 325, 27

South. 527, 49 L. B. A. 822 ; nor is the neg-

ligence of a master imputable to his servant

who is riding beside him on a truck dilven

by the master at the time of a collision be-

tween the truck and a street car; Doctoroff

V. B. Co., 55 Misc. 216, 105 N. T. Supp. 229

;

but the negligence of a driver is imputable
to the employer under like circumstances;

Markowitz v. B. Co;, 186 Mo. 350, 85 S. W.
351, 69 L. E- A. 389.

One who is riding as a guest is not pre-

cluded from recovery by the negligence of

the driver where the impending danger is so

sudden as not to permit her to act for her

own protection; Shultz v. B. Co., 193 Mass.
309, 79 N. B. 873, 8 L. B. A. (N. S.) 597, 118

Am. St. Bep. 502, 9 Ann. Cas. 402; but the

right of one who has entrusted himself to

the care of another, with whom he is riding,

to recovery for injuries caused by the neg-

ligence of a street car company, is dependent
upon the exercise of due care by his com-
panion; Evensen v. B. Co., 187 Mass. 77, 72

N. E. 355. The negligence of a locomotive
engineer is not imputable to the conductor in

charge of the train ; St. Louis & S. F. E. Co.

V. McFall, 75 Ark. 30, 86 S. W. 824, 69 L. B.
A. 217, 5 Ann. Cas. 161. One who rides in a
buggy with another, who is driving, is bound
to exercise care upon approaching a rail-

road crossing ; Colorado & S. R. Co. v. Thom-
as, 33 Colo. 517, 81 Pac. 801, 70 L. E. A. 681,

3 Ann. Cas. 700. The bailee of a carriage
does not become the master or principal of
the driver, so as to be chargeable with his

negligence; Sluder v. Transit Co., 189 Mo.
107, 88 S. W. 648, 5 L. B. A. (N. S.) 186.

The negligence of a husband who is driving
his wife in a conveyance Is not imputable to

her, so as to prevent her recovery against
another negligent person who causes inju-

ries to her, and she can sue in her own
name; Louisville By. Co. v. McCarthy, 129
Ky. 814, 112 S. W. 925, 19 L. E. A. (N. S.)

230, 130 Am. St. Bep. 494.

The negligence of a landlord is not Im-
ptitable to his tenants for damage by the
fall of a «vall in their building due to such
negligence, and the negligent excavation of
the adjoining lot; Contos v. Jamison, 81 S.

C. 488, 62 S. E. 867, 19 L. E. A. (N. S.) 498.

The negligence of a husband cannot be
imputed to his wife, veho was riding with
him over a defective highway, unless it be
shown that he was at that time under her
control and direction ; Beading Tp. v. Telfer,
57 Kan. 798, 48 Pac. 134, 57 Am. St. Bep. 355.

Such is the weight of the authorities ; Shef-
field V. Tel. Co., 36 Fed. 164; Hoag v. B. Co.,

Ill N. Y. 199, 18 N. E. 648. There are cases
to the contrary; Peck v. B. Co., 50 Conn.
379 ; Yahn v. Ottumwa, 60 la. 429, 15 N. W.
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257 ; G., C. & S. F. B. Co. v. Greenlee, 62 Tex.

344.

In Eylands v. Fletcher, L. R. 3 H. L. 330,

it was held that one who brings a dangerous
substance on his property, and keeps it there

without restraining it, is liable for an injury

caused by ife escape. In L. B. 10 Exch. 255,

the court held that the mere fact of building

a dam and accumulating water which flooded

the plaintiff would not make the owner of

the dam liable if it gave way without the

fault of the owner; so in Everett v. Tunnel
Co., 23 Cal. 225. In Turpen v. Irr. Dist, 141

Cal. 1, 74 Pac. 295, the defendant was held

liable for damages from seepage from an ir-

rigation ditch because its construction was
not in the usual and reasonable manner;
and a like case in Idaho placed the owner's
liability on the ground of negligence; Mc-
Carty v. Canal Co., 2 Idaho (Hash.) 245, 10
Pac. 623. In Losee v. Buchanan, 51 N. T.

476, 10 Am. Bep. 623, the court says that

the rule of Bylands v. Fletcher, 1 L. B. Ex.
265, does not apply in that state to one who
builds a dam upon his own premises and
holds back and accumulates water for his
own use, or if he brings water upon his
premises in a reservoir, without proof of
some' fault or negligence on his part ; and to

the same effect Pixley v. Clark, 35 N. Y. 524,

91 Am. Dec. 72; Murphy v. Gillum, 73 Mo.
App. 487; but in Parker v. Larsen, 86 Cal.

236, 24 Pac. 989, 21 Am. St. Bep. 30, the own-
er of an artesian well who allowed percola-
tion to Injure others was held liable for the
injury on the ground that the water which
did the injury was not a natural stream flow-
ing across defendant's land, but was brought
upon the land by artificial means, and that
where one brings a foreign substance upon
his land, he must take care of it ; a railroad
company was found to maintain a nuisance
where It failed to construct a culvert and
thereby created a reservoir, which, filling up
with water, damaged the plaintiff's land by
percolation; International & G. N. B. Co. v.

Slusher, 42 Tex. Civ. App. 631, 95 S. W. 717;
one who undertakes to change the accus-
tomed flow of surface water and to concen-
trate it in underground drains and a vault
is bound to provide adequate means to dis-
charge the water so gathered by it, and to
discharge it in a way that would not be inju-
rious to others. That the company relied
on the judgment of competent engineers vrill

not avail as a defence, and is not the fulfill-

ment of a duty to avoid doing injury to an-
other; Lion V. B. Co., 90 Md. 266, 44 Atl.
1045, 47 L. E. A. 127.

The rule of Eylands v. Fletcher has been
adopted "with fir without modification in
many of the states; Brennan Const Co. v.
Cumberland, 29 App. D. C. 554, where it was
held that one who stores upon his premises
near a navigable river large quantities of,

oil, the escape of which is bound to injure
persons using the stream, is liable for the



NEGLIGENCE 2322 NEGLIGENCE

injury done in case of an escape of the oil,

although it occurs without any negligence in

his part; so in Berger v. Gaslight Co., 60

Minn. 301, 62 N. W. 336, the escape of crude

petroleum from a tank was held to render

the defendant liable, without proof of neg-

ligence on his part; it was no defence that

the defendant was ignorant that his tanks

were leaking; Kinnaird v. Oil Co., 89 Ky.

468, 12 S. W. 937, 7 L. R. A. 451, 25 Am.

St. Rep. 545. The escape from a pipe \iv

of oil brought from a distance is held a nui-

sance irrespective of negligence, and will

render the owner of the pipe line liable in

damages to one injured thereby ; Hauck v.

Pipe Line Co., 153 Pa. 366, 26 Atl. 644, 20

L. R. A. 642, 34 Am. St. Rep. 710. This case

was distinguished from Pennsylvania Coal

Co. V. Sanderson, 113 Pa. 126, 6 Atl. 453,

57 Am. Rep. 445, where the injuries com-

plained of were the natural and necessary

results, of the development by the owner of

the resources of his land. In the pipe line

case the oil which was the cause of the in-

jury to the plaintiff's property was brought

from a distance, and allowed to escape from
its pipes and to percolate through plaintiffs'

lands and destroy their springs. The mere
fact that the business Is a lawful business

and has been conducted with care is no de-

fence where it is not incident and necessary

to the development of the land or the sub-

stances lying within it. The owner of the

land has a right to develop it by digging for

coal, iron, gas, oil, or other minerals, and
if in the progress of his development an in-

jury occurs to the owner of adjoining land,

without fault or negligence, an action for

such an injury cannot be maintained. It is

not so where the injury is caused by the

prosecution of a business which has no nec-

essary relation to the land itself and is not

essential to its development ; Robb v. Carne-

gie Bros. & Co., 145 Pa. 324, 22 Atl. 649, 14

L. R. A. 329, 27 Am. St. Rep. 694. To permit

negligently the escape of crude oil into a
sewer was held to give a right of action to

one whose products were injured by gases
arising therefrom ; Brady v. S. & S. Co., 102
Mich. 277, 60 N. W. 687, 26 L. R. A. 175.

A gas company was held liable to the own-
er of a greenhouse for the escape of gas from
its mains laid in a city street through a city

sewer, owing to the negligence of the city in

building the sewer; Butcher v. Gas Co., 12

R. I. 149, 34 Am. Rep. 626; Evans v. Gas
Co., 148 N. Y. 112, 42 N. B. 513, 30 L. R. A.

651, 51 Am. St. Rep. 681. It has been held

that gas companies cannot be held Uable
without proof of negligence; Morgan v. Imp.
Co., 214 Pa. 109, 63 Atl. ^17; Koelsch v.

Philadelphia Co., 152 Pa. 355, 25 Atl. 522,

18 L. R. A. 759, 34 Am. St Rep. 653, where
a gas company permitted the accumulation

of gas on premises under its control, through
percolation from a leak in the main pipe, it

was held liable for an injury to one who in

the course of his duty as a water inspector

was required to visit the premises to inspect

the meter.

While Rylands v. Fletcher has been cited

frequently by our courts, few of them have

given it unqualified approval, while many
have emphatically rejected its doctrine.

Massachusetts limits the doctrine to cases

of trespass and nuisance; Ainsworth v.

Lakin, 180 Mass. 397, 62 N. E. 746, 57 L.

R. A. 132, 91 Am. St Rep. 314. The doctrine

has been rejected in Losee v. Buchanan, 51

N. Y. 476, 10 Am. Rep. 623; Brown v. Col-

lins, 53 N. H. 442, 16 Am. Rep. 372; Mar-

shall V. Welwood, 38 N. J. L. 339, 20 Am.
Rep. 394. The common law did not impose

upon the pwner of cattle the Uability of an
insurer against all damage done by them, if

they escaped from his land ; but when vicious

animals are not useful for any lawful pur-

pose, or are so kept as to be a menace
,
to

human beings, while engaged in lawful pur-

suits, they are fairly classed as a nuisance,

and if they do damage, their owner or re-

sponsible keeper is liable ; Aldrich v. Wright,

53 N. H. 398, 16 Am. Rep. 339 ; Muller v. Mc-
Kesson, 73 N. Y. 195, 29 Am. Rep. 123.

When the vicious animal, such as a watch-

dog, may be lawfully kept for useful pur-

poses, then the liability is for negligence in

the manner of keeping it; Knickerbocker Ice

Co. V. Finn, 80 Fed. 483, 25 C. C. A. 579;

Hahnke v. Friederich, 140 N. Y. 224, 35 N. K
487; Baldwin v. Ensign, 49 Conn, 113, 44

Am. Rep. 205.

The common law held the person start-

ing a fire, even for necessary and lawful pur-

poses, to an absolute responsibility for its

consequences ; 2 H. IV, 18, pi. 6. This was
modified later. The same extraordinary lia-

bility rests upon one, who brings electricity

upon his premises, whence it escapes, to

the injury of neighbors; [1893] 2 Ch. 186.

In the United States the common law liabili-

ty for fire has never been enforced.

The rule in Rylands v. Fletcher has been
treated at length by Prof. Francis' H. Bohlen
in Univ. of Pa. Law Rev., etc. (1911).

A landlord who lets premises in a condi-

tion so unrepaired that they are a nuisance,
and agrees to keep.them in repair, is liable

in tort to any person, other then the tenant
who is injured because of such -condition,

on the ground that by the letling he has au-
thorized the maintenance of the nuisance;
he is not in such case liable in tort to the
tenant; Miles v. Janvrin, 196 Mass. 431, 82
N. E. 708, 13 L. R. A. (N. S.) 378, 124 Am.
St Rep. 575.

In L. R. 6 Q. B. 759, the plaintiff was in-

jured while walking along a public highway
by a brick which fell from a pier of the de-
fendant's bridge; the defendant was held
liable. It was said to be the duty of the
defendant from Ume to time to inspect the
bridge and ascertain that the brickwork was
in good order. In L. R. 1 Q. B. D. 314, it
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was held that one who for his own benefit

suspends an object over the highway, and
puts the public safety in peril thereby, Is

under an absolute duty, to keep it In such a
state as not to be dangerous (here the de-

fendant was the lessee and occupier of a
house from the front of which a heavy lamp
projected over the public footway). A lot

owner in a city who maintains a scuttle hole

in the sidewalk in front of his house is lia-

ble for injuries received by one using the

sidewalk, although the scuttle hole was au-

thorized by the city and the tenant had
agreed to keep it closed; Calder v. Smalley,

66 la. 219, 23 N. W. 638, 55 Am. Rep. 270.

One who builds or maintains a high chim-

ney, the fall of which would injure an ad-

joining building, is liable for its fall in a
not unusual gale ; Cork v. Blossom, 162 Mass.
330, 38 N. E. 495, 26 L. R. A. 256, 44 Am.
St. Rep. 362. One who builds a wall owes a
duty to persons lawfully upon the premises
to take reasonable care that the wall should
be BO constructed as not to fall; Dettmering
V. English, 64 N. J. L. 16, 44 Atl. 855, 48 L.

R. A. 106; so if an awning be erected, the
owner of the building is liable for damage
occasioned by its fall, if the wall to which
it is attached is of insufficient strength to

support its burden ; Riley v. Simpson, 83
Cal. 217, 23 Pac. 293, 7 L. R. A. 622; and
where a sign projects over the sidewalk it

is the duty of the owner to see that the fas-

tenings are secure; Railway Co. v. Hopkins,
54 Ark. 209, 15 S. W. 610, 12 L. R. A. 189

;

one who permits a shivered pane of glass to

remain in a window above a street will be
liable to a person who is struck by a piece

of the glass while on a sidewalk below the

window; Detzur v. Brewing Co., 119 Mich.

282, 77 N. W. 948, 44 L. R. A. 500. The own-
er was held liable where a cornice overhang-
ing the sidewalk fell because nails fastening

it to the building had , been loosened by ordi-

nary decay, though he had no knowledge of

the defect; 21 Ont. App. 433.

The installation of an electric third-rail

system will not render the company liable

to a trespasser. It being guarded by a fence,

though there was nothing to show the tres-

passer (an infant of seven years) that the
third-rail was more dangerous than the or-

dinary track, it being exposed and uncover-

ed ; Riedel v. R. Co., 177 Fed. 374, 101 C. C.

A. 428, 28 L. R. A. (N. S.) 98, 21 Ann. Cas.

746 ; contra, Anderson v. • R. Co., 36 Wash.
387, 78 Pac. 1013, 104 Am. St. Rep. 962, where
the passenger was Injured by the third-rail

while walking along the track after having
been wrongfully ejected from a train.

A man must not set traps of a dangerous
description in a situation to invite, and for

the particular purpose of inviting, his neigh-

bor's animals, so that it would compel them
by their instinct to come into the trap

;

Walsh V. R. Co., 145 N. Y. 301, 39 N. E. 1068,

27 L. R. A. 724, 45 Am. St. Rep. 615; 9

East 277. One who dug a pit under a cot-

ton-gin near the highway leaving it unin-

closed, vrith corn and cotton seed scattered

about it, was held liable for the death of a

cow that wandered into it ; Jones v. Nichols,

46 Ark. 207, 55 Am. Rep. 575.

Lord BUenborough intimates in Townsend
v. Wathen, 9 East 277, that there is no dif-

ference between drawing an animal into a

trap by means of his instinct which he can-

not resist and putting him there by manual
force.

It is a general principle that one who in-

vites another upon his premises is bound to

exercise more than ordinary care towards
him. If the person giving the invitation is

alone benefited he is responsible for even

the slightest negligence. So a storekeeper,

who either expressly or impliedly invites, the

public to enter his place of business for the

purpose of trading must exercise a high

degree of care to keep his premises in a safe

condition, and where such person is acci-

dentally injured the shopkeeper is liable in

the absence of negligence on the part of
the person injured; Oberfelder v. Doran, 26

Neb. 118, 41 N. W. 1094, 18 Am. St. Rep. 771

;

Engel v. Smith, 82 Mich. 1, 46 N. W. 21, 21
Am. St. Rep. 549; Snyder v. Witwer Bros.,

82 la. 652, 48 N. W. 1046; O'Brien v. Tatum,
84 Ala. 186, 4 South. 158 ; Clopp v. Mear, 134

Pa. 203, 19 Atl. 504; so letter-carriers have
an implied invitation to enter certain build-

ings for the purpose of placing mail in

boxes; Gordon v. Cummings, 152 Mass. 513,

25 N. E. 978, 9 L. R. A. 640, 23 Am. St. Rep.
846; and an employe and contractor for the
construction of a building is not a trespass-

er and may maintain an action for injuries;

Ferris v. Aldrich, 12 N. Y. Supp. 482. See
Webb, Elevators. A person invited to come
upon a ship for the purpose of business is

entitled to be protected by the exercise of
such care and prudence as would render the
premises reasonably safe; The William
Branfoot, 52 Fed. 390, 3 0. C. A. 155, 8 U.
S. App. 129 ; and one who, while riding in a
private carriage of another at his invita-

tion, is Injured by the negligence of a third

party, may recover against the latter, not-

withstanding the negligence of the driver of
the carriage may have contributed to the in-

jury; Union Pac. R. Co. v. Lapsley, 51 Fed.
174, 2 C.,C. A. 149, 16 L. R. A. 800, 4 U. S.

App. 542. But the owner of land and of
buildings is not liable to one who is on his
premises as a mere licensee. As one who-
enters on premises by permission only, with-
out any Inducement being held out to him
by the occupant, cannot recover for in-

juries caused by obstructions or pitfalls;

Gibson v. Leonard, 143 111. 182, 32 N. B. 182,
17 L. R. A. 588, 36 Am. St. Rep. 376 ; unless
it was unlawful to erect the machine or
contrivance, or the injury was wilful and
wanton; the wilfulness will be presumed
from gross negligence; Galveston Oil Co. v.
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Morton, 70 Tex. 400, 7 S. "W. 756, 8 Am. St.

Rep. 611 ; where an elevator Is out of order

or is intended for freight only and not for

passengers, and notice of such fact is duly-

posted, one who has a reasonable oppor-

tunity for seeing and reading such posted no-

tice assumes the risk of venturing on or

near such elevator; Springer v. Byram, 137

Ind. 15, 36 N. B. 361, 23 L. R. A. 244, 45 Am.
St. Bep. 159; Hansen v. Schneider, 58 Hun
60, 11 N. T. Supp. 347 ; McCarthy v. Foster,

156 Mass. 511, 31 N. E. 385. There is an
ambiguity in the use of the word license in

decisions relating to negligence. It is some-

times used for sufferance of a trespass ; L.

R. 1 C. P. 274; sometimes equivalent to in-

vitation ; 4 C. B. N. S. 563, 567. See 2 O. P.

D. 310.

Invited Persona. The defendant is obliged

to exercise due care to warn an invited per-

son of dangers he does know and those
which, by the exercise of reasonable care, he
might have known; L. R. 1 C. P. 274. A
licensee is raised to an invited person when
the defendant receives some benefit. An in-

vited person is one going not only on his

own business but also on business for de-

fendant. There is a conflict, as to the posi-

tion of a social guest or a fireman, but by
the better view they are considered mere li-

censees.

"One managing a place of public amuse-
ment, and who sells intoxicating liquors to a
person whom he knows to be of a quarrel-
some disposition when intoxicated, is bound
to exercise reasonable care to protect other
customers from the assaults and insults of
such person; Mastad v. Swedish Brethren,
83 Minn. 40, 85 N. W. 913, 53 L. R. A. 803,
85 Am. St. Rep. 446. Persons conducting a
fair are liable for injury to a patron caused
by the fall of the fioor in one of its build-
ings ; Brown v. Agr. Soc, 47 Me. 275, 74 Am.
Dec. 484; so are proprietors of a hall for

the giving way of a guard rail against
which persons were accustomed to lean;

Schofield V. Wood, 170 Mass. 415, 49 N. E.

636 ; and so is
, a corporation conducting a

balloon ascension for injuries caused by the
insecure fastening of the guy ropes ; Peckett
V, Beach Co., 44 App. Div. 559, 60 N. Y. Supp.
966; or for the fall of a pole used in con-
nection with the exhibition, where no notice
was given that the pole would fa,ll; Rich-
mond & M. R. Co. V. Moore's Adm'r, 94 Va.
493, 27 S. E. 70, 37 L. R. A. 258. The owner
of a toboggan slide must anticipate and pro-
vide against injuries from defects in con-
struction to the extent that reasonably pru-
dent men might foresee the necessity for
doing ; Barrett v. Imp. Co., 174 N. Y. 310, 66
N. E. 968, 61 L. R. A. 829.

The owner of a pleasure park, in which
there is a swimming pool operated for hire,

is liable to one diving and injured by strik-

ing invisible timber under the water; Bass
V. Reitdorf, 25 Ind. App. 650, 58 N. E. 95

(but the mere presence of a pond In a public
pleasure park is not an invitation to bathe
therein ; and where there is no invitation or
sign or appearance that the pond is used by
visitors for such purpose, the proprietor is

not obliged to inform all comers that they
shall not bathe therein; Le Grand v. Trac-
tion Co., 10 Pa. Super. Ct. 12).

The owner of a public bathing resort may
be found to be negligent if he places no
signs as to the depth of water, or marks to

indicate danger, and no one at hand to aid
persons in danger; Larkin v. Beach Co., 30
Utah 86, 83 Pac. 686, 3 L. R. A. (N. S.) 982,

116 Am. St. Rep. 818, 8 Ann. Cas. 977.

Where the defendant had negligently con-
structed a shooting gallery on his exhibition
grounds, he was held liable to one injured
by a bullet therefrom, although the plaintiff

was not at the time on the owner's land, but
was waiting to be admitted; he was held
to be classed as a business visitor ; Thornton
v. Agri. Soc, 97 Me. 113, 53 Atl. 979, 94 Am.
St. Bep. 488.

One who maintains a park for the enter-
tainment of the public, and has knowledge
of a conspiracy on the part of certain per-
sons to assault negroes visiting the park, is

liable for injuries inflicted on a negro in pur-
suance of such conspiracy, where he per-
mitted him to enter and took no measures
to protect him from danger; Indianapolis
St. R. Co. v. Dawson, 31 Ind. App. 605, 68
N. E. 909. In commenting on this case, it is

said: "If as a result of the defendant's in-
vitation, an unsuspecting plaintiff has been
Intentionally or negligently led into a trap,
his right to demand indemnity from the de-
fendant should not depend upon the par-
ticular manner in which he meets with in-

jury;" 17 Harv. L. R. 358.

There is a duty to the licensee to warn
him against all perils known to the defend-
ant and concealed; Campbell v. Boyd, 88 N.
C. 129, 43 Am. Rep. 740 ; Bennett v. B. Co.,
102 U. S. 578, 26 L. Ed. 235.
A man is not liable in any way for the

condition of his property to a trespasser un-
less he sets an active force in motion aimed
at expectant trespassers; Lary v. R. Co.,

78 Ind. 323, 41 Am. Rep. 572. The obligation
of a railroad company and its operatives is
not pre-existing, but arises at the moment of
the discovery of the trespasser and is nega-
tive in its nature—a duty which is common
to human conduct to make all reasonable ef-

fort to avert Injury to others by means
which can be controlled ; Sheehan v. B. Co.,
76 Fed. 201, 22 C. 0. A. 121, 46 U. S. App.
498. As to the duty of an engineer to keep a
lookout for trespassers, the decisions are in
conflict

: In Cincinnati & Z. R. Co. v. Smith,
22 Ohio 227, it was held that locomotive en-
gineers, so far as consistent with liieir oth-
er duties, must use ordinary care to avoid
injuring persons, and that they were of
course bound to adopt the ordinary precau-
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tlons to discover danger as well as to avoid

its consequences. In Herrlek v. Wlxom, 121

Mich. 384, 80 N. W. 117, 81 N. W. 333, It was
held that where a trespasser Is discovered on
the premises by the owner or occupant, then

any negligence resulting In injury will ren-

der the person guilty of negligence liable to

respond in damages. In Maynard v. R. Co.,

115 Mass. 458, 15 Am. Eep. 119, the company
was held not liable to a trespasser for any-
thing short of reckless or »wanton miscon-
duct. In Jeffries v. K, Co., 129 N. C. 236, 39
S. E. 836, the duty of keeping a look-out was
held to rest on the defendant. If it can
keep a proper look-out by means of an en-

gineer alone, that is sufiacient. But if it

cannot, and if the aid of the fireman is need-
ed, he also should be used, and if either or
both are so hindered that a proper look-out
cannot be kept, then it is the duty of the
defendant, at such places on its road, to have
a third man employed, for it is the duty of
the defendant to keep a proper look-out.

Twntable Cases. There is a class of cases
where the owner of property is held liable

to children who are trespassing thereon and
injured, upon the ground that the owner is

bound to know that children may be attract-

ed and may thereby be injured, although the
owner is guilty of no negligence except in

maintaining property in such condition that
children may trespass thereon to their harm.
As many such cases have arisen in connection
with railroad turntables, the whole class has
been called turntable cases.

Turntables being somewhat in the na-

ture of a merry-go-rounds are such as to

render them peculiarly attractive to children,

and although on the private property of a
railroad company, they are usually located
in more or less public places, where the
presence of children might naturally be ex-
pected. That a rule requiring all dangerous
attractions to be guarded would be burden-
some on the landowner is not denied and gen-
erally he is not held liable for injuries to
child trespassers, unless guilty of gross and
wanton negligence. But whether the good
to the community would outweigh the partial

restriction of the dominion over property
is an open question. In the case of the turn-
table the expense and inconvenience of keep-
ing them locked or secured is slight in com-
parison with the benefits to be derived to the
public in keeping them secured. In an early
case, the question. of the negligence of the
company in leaving its turntables unguarded
was left to the jury, and it was said that the
fact that the child was a trespasser did not
relieve the company from the obligation to

exercise reasonable care for its safety ; Sioux
City & P. R. Co. V. Stout, 17 Wall. (U. S.)

657, 21 L. Ed. 745. Though a railroad com-
pa:ny is not obliged to fasten its turntable so
securely that it is impossible for children to
remove the fastenings, the fastenings must
be such that an ordinarily prudent person

would deem them sufficient to render it im-

probable that young children would remove
them; O'Malley v. R. Co., 43 Minn. 289, 45
N. W. 440. A railroad company is liable for

an injury received by an infant while upon
its premises from idle curiosity or for pur-

poses of amusement, if such injury was, un-

der the circumstances, attributable to the

negligence of the company ; Union P. R. Co.

V. McDonald, 152 U. S. 262, 14 Sup. Ct. 619,

38 L. Ed. 434.

A turntable Is a dangerous machine likely

to cause injury to children who resort to it;

if defendants took no means to keep children

away and to prevent accident, they were
guilty of negligence; Barrett v. Southern
Pac. Co., 91 Cal. 296, 27 Pac. 666, 25 Am. St.

Rep. 186; Ferguson v. R. Co., 77 Ga. 102;

Kansas 0. R. Co. v. Fitzsimmons, 22 Kan.
686, 31 Am. Rep. 203; Nagel v. R. Co., 75

Mo. 653, 42 Am. Rep. 418 ; Bridger v. R. Co.,

25 S. C. 24; Ft. Worth & D. C. R. Co. v.

Measles, 81 Tex. 474, 17 S. W. 124; Edging-
ton V. R. Co., 116 la. 410, 90 N. W. 95, 57 L.

R. A. 561 ; Ft Worth & D. C. R. Co. v. Rob-
ertson (Tex.) 16 S. W. 1093; contra, Daniels

V. R. Co., 154 Mass. 349, 28 N. B. 283, 13 L.

R. A. 248, 26 Am. St. JKep. 253; Delaware,
U & W. R. Co. V. Reich, 61 N. J. L. 635, 40
Atl. 682, 41 L. R. A. 831, 68 Am. St. Rep.
727; Walker's Adm'r v. R. Co., 105 Va. 226,

53 S. E. 113, 4 L. R. A. (N. S.) 80, 115 Am.
St. Rep. 871, 8 Ann. Cas. 862.

What an express invitation would be to

an adult, the temptation of an attractive

plaything is to a child of tender years ; Keffe
V. R. Co., 21 Minn. 207, 18 Am. Rep. 393. If

the defendant knew that his turntable, when
left unfastened, was attractive and danger-
ous to young children, and knew also that
children were In the habit of going on it for
play. It was not merely Inviting young chil-

dren to leave it unfastened and unguarded,
but was holding out an allurement; KefEe
V. R. Co., 21 Minn. 207, 18 Am. Rep. 393.

In the case of young children and other
persons not swi juris, an implied license
might sometimes arise, when it would not' on
behalf of others; thus, leaving exposed a
tempting thing for children to play with,
where they would be likely to gather for
that purpose, may be equivalent to an invi-
tation to them to make use of it; Cooley,
Torts, c. 10, p. 303. A leading English case
is Lynch v. Nurdin, 1 Q. B. 29, where the
defendant's servant went into a house, leav-
ing his horse and cart standing in the street
for about half an hour unguarded, and a
child playing about the team was run over
by the wheel and his leg broken. The care-
lessness of the servant was held to have
tempted the child and the action against the
defendant was maintainable.
On the other hand, it Is held that the de-

fendant owes no duty of care in respect to
the condition of a turntable or of a defective
hedge, to a child trespassing upon its premis-
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es, and the fletioii of implied invitation op

allurement Is repudiated ; 41 Ir. L. T. K. 157.

Property owners are not bound to contem-
plate the infraction of property rights he-

cause the temptation to untrained minds to

infringe them might have been foresean

;

Holbrook v. Aldrich, 168 Mass. 16, 46 N. B.

115, 36 L. R. A. 493, 60 Am. St. Rep. 364,

per Holmes, 3.

An invitation is not extended to children

to enter upon private premises, by erecting

thereon for beneficial use a structure which
happens to be attractive to them ; Delaware,

L. & W. R. Co. V. Reich, 61 N. J. L. 635, 40

Atl. 682, 41 L. R. A. 831, 68 Am. SL Rep.

727 ; [1913] 1 K. B. 398 ; and a landowner is

not under a duty to keep his premises safe

for mere trespassers, even if they are chil-

dren ; Ritz V. Wheeling, 45 W. Va. 262, 31 S.

E. 993, 43 L. R. A. 148 ; Ryan v. Towar, 128

Mich. 463, 87 N. W. 644, 55 L. R. A. 310, 92

Am. St. Rep. 481; Dobbins v. R. Co., 91 Tex.

60, 41 S. W. 62, 38 L. R. A. 573, 66 Am. St.

Rep. 856; Fitzmaurice v. Lighting Co., 78

Conn. 406, 62 Atl. 620, 3 L. R. A. (N. S.)

149, 112 Am. St. Rep. 159. To leave a street

car in the streets is held not to be an invi-

tation or license to children to play upon it,

although the company knows that it attracts

them ; Gay v. Ry. Co., 159 Mass. 288, 34 N.

E. 186, 21 L. R. A. 448, 38 Am. St. Rep. 415

;

or to leave a hand car on the ground beside

a railroad track ; Robinson v. R. Co., 7 Utah
493, 27 Pac. 689, 13 L. R. A. 765. An owner
was held to be not under obligation so to

pile ties as to prevent injury to a child at-

tempting to climb upon them ; Missouri, K.
Ai, T. R. Co. V. Edwards, 90 Tex. 65, 36 S. W.
430, 32 L. R. A. 825; Powers v. Bridge Co.,

97 App. Div. 477, 89 N. Y. Supp. 1030; Kram-
er v. R. Co., 127 N. O. 328, 37 S. E. 468, 52

L. R. A. 359; Lynch v. Knoop, 118 La. 611,

43 South. 252, 8 L. R. A. iN. S.) 480, 118

Am. St. Rep. 391, 10 Ann. Cas. 807 (where
an attempt had been made to drive the child

away).
A city is not liable for the death of a child

who falls into an open conduit while play-

ing, and drowns; Brown v. Salt Lake City,

33 Utah, 222, 93 Pac. 570, 14 L. R. A. (N.
S.) 619, 126 Am. St. Rep. 828, 14 Ann. Cas.
1004; neither Is the owner of an open bulk-

head near a path used by school children,

for the drowning of a child who falls there-

in; Bottum's Adm'r v. Hawks, 84 Vt 370,

79 Atl. 858, 35 L. R. A. (N. S.) 440, Ann. Cas.
1913A, 1025. See also 46 Am. L. Rev> 277.

The fact that a pnblic bridge is attractive

to boys does not render an electric company
liable where a boy climbs up a pier thereon
and is electrocuted by contact with a live

wire; Graves v. W. P. Co., 44 Wash. 675,

87 Pac. 956, 11 L. R. A. (N. S.) 452.

A child who climbs into a milk wagon and
rides a short distance thereon with the con-
sent of the owner is a trespasser, and the
owner's consent does not constitute an im-

plied invitation, and he is not liable for hei^

injury; West v. Poor, 196 Mass. 183, 81 N.

E. 960, 11 L. R. A. (N. S.) 936, 124 Am. St.

Rep. 541. Where a child of 2i^ years got

through a fence to a pile of railroad sleepers

at a place where the railroad company had
knowledge that children constantly played,

and from thence went 35 yards to Its track

(unfenced) and was injured, held that the

license (if any) to play on the sleepers did

not extend to the tracks ; [1912] 1 K. B. 525.

But where large gas pipes were so left as to

be movable by children and a child was kill-

ed by one of them rolling on him, it was
held to be a "death trap" and that the owner
was liable; O'Hara v. Gaslight Co., 131 Mo.
App. 428, 110 S. W. 642.

In Cincinnati & H. S. Co. v. Brown, 32 Ind.

Appi 58, 69 N. E. 197, a child while playing

in a grove, situated partly on defendant's

and partly on adjacent lands, was injured
by running into a barbed wire, a remnant of

a fence that originally separated the defend-

ant's land from the rest of the grove. The
defendant knew of the condition of the prop-
erty and the habit of the children playing in

the grove. It was held that the question of

the defendant's negligence and the plaintifC's

contributory negligence should be left to the
jury. The thing which attracts the children,

namely, the grove, unlike the turntable, is,

not dangerous in itself nor the instrument of

injury, nor is it an artificial structure main-
tained by the land owner. See 11 H. L: Rev.
349.

The law recognizes that under some cir-

cumstances the omission of a duty owed by
one individual to another will make the oth-

er chargeable with the consequences; the
rule is based upon the proposition that the
duty neglected must be a legal duty, imposed
by law or by contract, and not a mere moral
obligation; People v. Beardsley, 150 Mich.
206, 113 N. W. 1128, 13 L. R. A. (N. S.) 1020,

121 Am. St. Rep. 617, 13 Ann. Cas. 39.

Where one is in a house by express invita-

tion and becomes violently ill, the defendants
owe him the duty, upon discovering his phys-
ical condition, to exercise reasonable care
not to expose him to danger by sending him
from their home; and if defendants knew
and appreciated his physical condition, their
conduct amounts to negligence; Depue v.

Flatau, 100 Minn. 299, 111 N. W. 1, 8 L. R.
a.. (N. S.) 485. But where plaintiff was taken
ill with an infectious disease while visiting
the janitor in defendant's apartment house,
and defendant ordered her from the house,
and plalntifE, being unable to hire an ambu-
lance, made use of the street ears and by
walking reached her own home, where she
immediately became worse, it was held that
defendant violated no legal duty to plaintiff,

it being as much his duty to look out for his
tenants as to look out for her; Tucker v.

Burt, 152 Mich. 68, 115 N. W. 722, 17 I* R
A. (N. S.) 510.
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In case of a person falling overboard from
a sMp at sea, whether a passenger or sea-

man, where he is not killed by the fall, the

captain is bound both by law and by con-

tract to do everything, consistent with the

safety of the ship and of the passengers and
crew, necessary to his rescue, no matter
what delay in voyage may be occasioned, or

what expense to the owners may be in-

curred ; U. S. V. Knowles, 4 Sawy. 519, Fed.

Cas. No. 15,540. If a guest in a hotel by
reason of intoxication is troublesome to the

other guests, the proprietor may rightfully

put him out of the house, using no unneces-

sary force or violence. If, however, the

trouble and disturbances caused by the guest

are due to sickness, he must be treated with
the consideration due to a sick man, and if

he is removed, such removal must be in a
manner suited to his condition; McHugh v.

Schlosser, 159 Pa. 480, 28 Att. 291, 23 L. R.
A. 574, 39 Am. St Rep. 699.

Violation of Ordinance. When does the
violation of a criminal statute or ordinance
make the wrongdoer civilly responsible?

Sometimes it Is said that the wrongful act

Is "negligence per se"; sometimes that it is

only "evidence of negligence" ; sometimes
again that it is "prima facie evidence of

negligence." See Jaggard, Torts S 203. Dan-
ger, reasonably to be foreseen at the time of
acting, is the established test of negligence.

The proposition, then, that the defendant is

under a "duty of care" to certain persons in

a certain situation means that as to them
he acts at peril if he does dangerous things

carelessly.

Does an ordinance or statute change this

situation? Before its passage the common
law liability was for negligent conduct;
"negligent" meant "dangerous" ; the test of

danger was the foresight of the prudent
man; the jury, within the territory where
opinions could reasonably differ, was to say
what he should have foreseen ; outside this

territory the question was for the court
The ordinance narrows the last question;

Monroe v. R. Co., 76 Conn. 201, 56 Atl. 498;
Osborne v. McMasters, 40 Minn. 103, 41 N.
W. 543, 12 Am. St Rep. 698; Smith v. Sup-
ply Co., 32 Utah 21, 30, 88 Pae. 683.

The court can no longer submit the ques-

tion of danger to the jury, because there is

no longer room for a reasonable difference

of opinion ; Smith v. Supply Co., supra. The
ordinance has foreclosed the question wheth-
er the specified act is a dangerous thing.

This can only mean that the act is labelled

"dangerous."

As society develops, new dangers to the
public welfare are constantly perceived, and'
new prohibitions enacted by the legislature.

They may be regulations of highway traffic,

the position of vehicles on the highway

;

Newcomb v. Protective Dep't, 146 Mass. 596,

16 N. B. 555, 4 Am. St Rep. 344 ; the speed
at which they may run; U. S. Brewing Co.

V. Stoltenberg, 211 111. 531, 71 N. B. 1081;

tjie conduct of railways at crossings; Hol-

man V. R. Co., 62 Mo. 562 ; or building laws

passed to lessen fire risks ; Aldrlch v. How-
ard, 7 R. I. 199; or restrictions on the use

of dangerous articles, such as the carrying

of fire-arms by children; Horton v. Wylie,

115 Wis. 505, 92 N. W. 245, 95 Am. St Rep.

953; or the sale of poisons unlabeled; Os-

borne V. McMasters, 40 Minn. 103, 41 N. W.
543, 12 Am. St Rep. 698; or handling ex-

plosives without specified precautions ; Bran-

nock V. Elmore, 114 Mo. 55, 21 S. W. 451.

Whatever form the prohibition may take

(and the varieties are Infinite) a danger has

been deemed by the legislature so great as

to justify making its creation or continuance

a pubUc wrong. A new statutory "nuisance"

has thus been created In every sense In

which that word has legal significance; and
the proposition that he who violates the stat-

ute or ordinance does so at his peril Is only

an applica.tion of the principle that an ac-

tion lies in favor of one who has suffered a
private injury from a public nuisance.

The prior cases were under statutes for-

bidding objectionable conduct and punishing
one who does the forbidden act But sup-

pose the statute calls for action, and pun-
ishes a failure to do the thing required. In
Dawson & Co. v. Bingley Urban District

Council, [1911] 2 K. B. 149, the defendant was
a municipal board charged with the duty of
furnishing water for fire protection, and
among other things providing proper fire

plugs and putting up signs In the street to

show their situation. They put up the sign

in the wrong place and this delayed the fire

brigade in hunting for the plug while plain-

tiffs building was burning. The court held
defendant liable for plaintiff's additional
damage during this delay. In Couch v.

Steel, 3 B. & B. 402, defendant was held Ua-
ble for damage for breach of a statute re-

quiring medicines to be kept on shipboard.
In Evans v. R. Co., 109 Minn. 64, 122 N. W.
876, 26 L. R. A. (N. S.) 278, a carrier which
had brought Into the state a diseased horse
without complying with the inspection laws,

'

was held liable to a purchaser from the con-
signee.

See Res Ipsa Loquitub.
One who leaves a horse unhitched In a

street In "which cars using snow scrapers are
running cannot hold the street car company
liable for injury to the horse due to its being
frightened and dashing in front of a car;
Moulton V. Ry., 102 Me. 186, 66 Atl. 388, 10 L.

R. A. (N. S.) 845. The owner takes the risk

of what the horse may do and such act
raises a presumption of negligence, and puts
upon him the burden of shovnng circum-
stances which justified or excused It; Stev-
enson V. Exp. Co., 221 Pa. 59, 70 Atl. 275, 128
Am. St Rep. '725; Doherty v. Sweetser, 82
Hun 556, 31 N. Y. Supp. 649 ; and he is Ua-
ble for any damage caused by the horse run-
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ning away ; Corona O. & I. Co. v. White, 158

Ala. 627, 48 South. 362, 20 L. K. A. (N. S.)

958. It is negligent for the driver of a
horse to abandon his seat and run after his

hat in the street without fastening or other-

wise securing the animal; Damonte v. Pat-

ton, 118 La. 530, 43 South. 153, 8 L-. R. A.

(N. S.) 209, 118 Am. St. Bep. 384, 10 Ann.
Cas. 862.

An employer is liable for the negligence of

a servant who, while driving the master's

horse within the -scope of his employment,
negligently leaves him standing unhitched,

and the horse runs away and injures a third

person who is lawfully upon the highway;
Hayes v. Wllkins, 194 Mass. 223, 80 N. E.

449, 9 L. R. A. (N. S.) 1033, 120 Am. St.

Bep. 549.

See CHABi'nABi.E Uses (as to liability of

hospitals, etc.) ; Causa Peoxima non Bb-
MOTA Spectatde; Common Caebiers; Death;
Blevatobs ; Employers' Liability Acts

;

Grade CImdssings ; Independent, Oontrac-
TOES; Master and Servant (as to assump-
tion of risk) ; Bailboads ; Ees Ipsa Loqui-
tur.

NEGLIGENT ESCAPE. The omission on
the part of a gaoler to take such care of a
prisoner as he is bound to take, when in

consequence thereof the prisoner departs

from his confinement without the knowledge
or consent of the gaoler, and eludes pursuit.

For a negligent escape, the sherifE or

keeper of the prison is liable to punish-

ment, in a criminal case; and in a civil

case he is liable to an action for damages
at the suit of the plaintifC. In both cases

the prisoner may be retaken; 3 Bla. Com.
415. See Escape.

NEGOTIABLE. In Mercantile Law. A
term applied to a contract, the right of ac-

tion on which is capable of being transferred
by indorsement (of which delivery is an es-

sential part)., in case the undertaking is to

A or his order, A or his agent, and the like,

or by delivery alone, in case the undertaking
is to A or bearer,—the assignee in either

case having a right to sue in his own name.
That which is capable of being trans-

ferred, by assignment, indorsement, or by
delivery. Vietor v. Johnson, 148 Pa. 583, 24
Atl. 173.

Complete negotiability involves Ihe right

of the assignee to sue in his own name and
take free of equities against the assignor;

L. B. 8 Q. B. 874.

At common law, ehoses in action were
not assignable; but exceptions to this rule

have grown up by mercantile usage as to

some classes of simple contracts, and oth-

ers have been introduced by statute, so that
now bills of exchange, promissory notes,

and bank-notes, to order or bearer, are uni-

versally negotiable; and notes not to order
or bearer have become qxiasi negotiable;

that is, an Indorsement will give a right of

action In the name of the assignor; and In

some states, by statute, bonds and other

specialties are assign.«ible by indorsement.
See Assignment.

- NEGOTIABLE INSTRUMENTS. Besides
notes, bills, and checks, the following have
been held to be negotiable instruments : ex-

chequer bills ; 4 B. & Aid. 1 ; 12 CI. & F. 787,

805; state and municipal bonds; 3 B. & C.

45 ; Cromwell v. Sac County, 96 U. S. 51, 24
L. Ed. 681 ; Independent School Dist. v. Hall,

113 U. S. 135, 5 Sup. Ct. 371, 28 L. Ed. 954;
corporate bonds; L. B. 3 Ch. App. 758, 154;
White V. R. Co., 21 How. (U. S.) 575, 16 L.

Ed. 221 ; [1892] 3 Ch. 527 ; coupon bonds of

an individual; In re Leland, 6 Ben. 175, Fed.

Cas. No. 8,229,; coupon bonds of a corpora-

tion; Kenosha V. Lamson, 9 Wall. (U. S.)

477, 19 L. Ed. 725 ; Evertson v. Bank, 66 N.
T. 14, 23 Am. Bep. 9 ; Beaver County v. Arm-
strong, 44 Pa. 63; government scrip; L. B.
10. Ex. 337; Unitpd States treasury notes;
Vermilye v. Exp. Co., 21 Wall. (U. S.) 138,

22 L. Ed. 609 ; Dinsmore v. Duncan, 57 N. Y.

573, 15 Am. Bep. 534; post-office orders; 65
L. T. 52; certificates of deposit; Miller v.

Austen, 13 How. (U. S.) 218, 14 L. Ed. 119;
First N. Bk; V. Bank, 34 Neb. 71, 51 N. W.
305, 15 L. B. A. 386, 33 Am. St. Bep. 618;

debentures of Umited companies; [1898] 2 Q.

B. 658; bonds of foreign governments; 3 B.

& C. 45.

The following have been held not to be ne-

gotiable: lottery tickets; 8 Q. B. 134; divi-

dend warrants; 9 Q. B. 396; iron scrip notes;
3 Macq. 1; debentures, on which authorities
differ; L. B. 8 Q. B. 374; pass-book of sav-
ings bank; McCaskill v. Bank, 60 Conn. 300,

22 Atl. 568, 13' L. B. A. 737, 25 Am. St. Rep.
323; a treasury warrant not presented for
three years, the amount having been covered
back into the treasury; Harris v. U. S., 27
Ct. Cls. 177.

Bills of lading are not properly negotiable
instruments, but they may be called so in- a
limited sense as against stoppage in transitu
only; Poll. Contr. 207.

An instrument in the form of a promissory
note drawn by a corporation, and bearing its

seal, is not a promissory note negotiable by
the law merchant; per Blatchford, J., in Coe
V. B. Co., 8 Fed. 534.

Any addition. to the form of a note which
destroys its essential quality of a promise
to pay, "simple, certain, unconditional, not
subject to any contingency," will destroy its

negotiable character; Woods v. North, 84
Pa. 409, 24 Am. Bep. 201. Thus, the addi-
tion of the words, "given as collateral securi-

ty with agreement;" Costelo v. Crowell, 127
Mass. 293, 34 Am. Rep. 367; "a warrant to

confess judgment;" Sweeney v. Thickstun,
77 Pa. 131 ; "in facilities ;" Springfield Bank
V. Merrick, 14 Mass. 322; "foreign bills;"

Jones V. Fales, 4 Mass. 245; "and it is the
understanding it will be renewed at maturi-
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ty;" Citizens N. Bk. v. Piollet, 126 Pa. 195,

17 Atl. 603, 4 L. R. A. 190, 12 Am. St. Rep.
860; "Return notice ticket with this order,"

and "deposit book must be at bank before
money can be paid;" Iron City N. Bk. v.

McCord, 139 Pa. 53, 21 Atl. 143, 11 L.

R. A. 559, 23 Am. St. Rep. 166; "with ex-

change;" in varying forms with respect

to place ; Hughitt v. Johnson, 28 Fed. 865

;

Windsor S. Bk. v. McMahon, 38 Fed. 283,

3 Li. R. a. 192; 23 U. C. C. P. 503; Flagg
V. School District, 4 N. D. 30, 58 N. W.
499, 25 L. R. A. 363; Nicely v. Bank, 15
Ind. App. 563, 44 N. E. 572, 57 Am. St. Rep.
245 ; contra, Bullock v. Taylor, 39 Mich. 137,

33 Am. Rep. 356; Bradley v. Lill, 4 Biss. 473,

Fed. Cas. No. 1,783 ; with counsel fees, ex-

penses of collection, or other words to the
same effect; First N. Bk. v. Bynum, 84 N.
C. 27, 37 Am. Rep. 604 ; First N. Bk. v. Gay,
63 Mo. 35, 21 Am. Rep. 480; Hardin v. Olson,
14 Fed. 705; First N. Bk. v. Larsen, 60 Wis.
206, 19 N. W. 67, 50 Am. Rep. 365 ; Sperry
V. Horr, 32 la. 184; Schlesinger v. Arline,

31 Fed. 649.

A note containing a tax clause is not ne-
gotiable; Brooke v. Struthers, 110 Mich. 562,

68 N. W. 272, 35 L. R. A. 537; McClelland
V. R. Co., 110 N. Y. 469, 18 N. E. 237, 1 L.
R. A. 299, 6 Am. St. Rep. 397; nor is one
given for rent and subject to set-off for re-

pairs; Jones V. Laturnus (Tex.) 40 S. W.
1010.

Contracts are not necessarily negotiable
because by their terms they inure to the
benefit of the bearer. Hence, a receipt ac-
knowledging that a person has received from
another named so many shares of stock in a
specified corporation, entitling the bearer to
so many dollars in certain bonds to be issued,
is not free in the hands of a transferee from
equities which would have affected it in the
hands of the original recipient; Chicago, R.
I. & P. R. Co. V. Howard, 7 Wall. (U. S.)
392, 19 L. Ed. 117.

Indorsements of payment on a promissory
note before delivery do not destroy negotia-
bility; Smith V. Shippey, 182 Pa. 24, 37 Atl.
844, 38 L. R. A. 823.

The rule in Illinois that a negotiable note,
secured by a mortgage, transferred to a T)ona
flde holder before maturity, is held subject
to all equities between the original parties,
is not binding on the federal courts,' which
hold in such cases that in a suit in equity
brought to foreclose the mortgage, no other
defences are allowed against it than would
be allowed in an action at law to recover on
the notes ; Swett v. Stark, 31 Fed. 858. Cou-
pons attached to a railroad bond and payable
to bearer, when detached and negotiated, are
no longer incidents of the bond, but inde-
pendent negotiable instruments; Internal
Imp. Fund v. Lewis, 34 Fla. 424, 16 South.
325, 26 L. R. A. 743, 43 Am. St. Rep. 209.

See Coupons.
"By the decisive weight of authority in

this country where negotiable paper has been

put In circulation, and there is no infirmity

or defence between the antecedent parties

thereto, a purchaser of such securities is en-

titled to recover thereon, as against the

maker, the whole amount, irrespective of

what he may have paid therefor." Wade v.

R. Co., 149 U. S. 327, 13 Sup. Ct. 892, 37 L.

Ed. 755. See Fowler v. Strickland, 107 Mass.

552; Bange v. Flint, 25 Wis. 544; National

Bk. of Michigan v. Green, 33 la. 140.

All the states, territories, etc., have passed

the Uniform Negotiable Instruments Act,

except CaUfomia, Georgia, Maine, Missis-

sippi, Texas, and Porto Rico. Under this

act an instrument, to be negotiable, must be

In writing and signed; must contain an un-

conditional promise or order to pay a certain

sum of money on demand at a fixed and de-

terminable future time; it must be payable

to order or to bearer, and where it is ad-

dressed to the drawee, he must be named or

otherwise indicated vrith reasonable certain-

ty ; its negotiability is not affected by the
fact that it is not dated, or that it bears a
seal, or that it does not specify the value
given or that any value was given.

The sum payable is certain within the act,

although it is to be paid with interest, or
by stated Instalments, with the provision

that, upon default in the payment of any in-

stalment or interest, the whole sum becomes
payable, or if payable with exchange or
with costs of collection or an attorney's fee.

It may be payable to the order of a speci-

fied person, or to him, or his order. A note
payable to the maker's order is not negotia-

ble till he endorses it. It may be payable to

the holder of an oflSce.

Negotiability is not affected if the instru-
ment authorizes the sale of collateral securi-

ty ; or a confession of judgment on default

;

or waives the benefit of any law intended
for the obligor's benefit; or gives the holder
an election to require something to be done in
lieu of payment of money.
Warehouse receipts and bills of lading are

said to be usually treated as only quasi ne-
gotiable instruments on the ground that they
do not contain a sufficiently definite promise
and are not payable in money; Sel. Neg.
Inst § 34. In some states receipts issued by
certain warehouse and storage companies
are still negotiable, for the statute giving
them negotiability was not repealed by' the
Negotiable Instruments Act ; Hanover N. Bk.
V. Trust Co., 148 N. Y. 612, 43 N. E. 72, 51
Am. St. Rep. 721. In Wisconsin warehouse
receipts, bills of lading and railroad receipts
are negotiable unless the words "not nego-
tiable" are plainly written, printed or stamp-
ed on the face of the Instrument. A certifi-

cate of deposit payable to the order of the
depositor is negotiable; Birch v. Fisher, 51
Mich. 36, 16 N. W. 220; Pardee v. Fish, 60
N. Y. 265, 19 Am. Rep. 176; Johnson v. Hen-
derson, 76 N. C. 227.
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A note promising to pay a certain sum "to

be allowed at my decease," is negotiable

;

Martin v. Stone, 67 N. H. 367, 29 Atl. 845;
and one payable "sixty days after my death";

Crider v. Shelby, 95 Fed. 212 ; and one paya-

ble "on demand after my decease" ; Bristol

V. Warner, 19 Conn. 7.

But instruments payable on a contingency

are not negotiable, and the happening of the

contingency does not cure the defect; as an
instrument payable when one shall become
of age; Kelley v. Hemmingway, 13 111. 604.

56 Am. Dec. 474; or be elected to a certain

office; Cooper v. Brewster, 1 Minn. 94 (Gil.

73) ; or when a certain estate shall be settled;

Husband v. BpUng, 81 111. 172, 25 Am. Rep.
273.

It has been a recognized rule that Instru-

ments payable at a fixed period after date

or . sight, though payable before then on a

contingency, are sufficiently certain to be
negotiable; Stevens v. Blunt, 7 Mass. 240;-

Thorp V. Mindeman, 123 Wis. 149, 101 N. W.
417, 68 L. R. A. 146, 107 Am. St. Rep. 1003.

That letters of credit "possess a real nego-
tiability when they relate to bills of ex-

change," see 2 Dan. Neg. Inst. § 1798.

A receiver's certificate is not negotiable;

Turner v. R. Co., 95 111. 134, 35 Am. Rep.
144; nor a passbook issued by a savings
bank; Smith v. Bank, 101 N. T. 58, 4 N. B.

123, 54 Am. Rep. 653; nor municipal war-
rants and orders; Stanton v. Shipley, 27
Fed. 498.

Instruments payable In services are not;
Quinby v. Merritt, 11 Humph. (Tenn.) 439;
or in merchandise; Gushee v. Eddy, 11

Gray (Mass.) 502, 71 Am. Dec. 728; Tib-

bets V. Gerrish, 25 N. H. 41, 57 Am. Dec.

307 ; or in the alternative, in money or

merchandise; Thompson v. Gaylard, 3 N. C.

150 ; or In money or bank stock ; Alexander
V. Oaks, 19 N. C. 513.

A provision in a note, otherwise negotia-

ble, that the title to the property for which
it was given shall remain in the vendor un-

til the note is paid, has been held to be not
negotiable under the Negotiable Instruments
Act; Third N. Bk. v. Spring, 28 Misc. 9, 59
N. Y. Supp. 794; but the rule is generally

that such a provision will not destroy nego-
tiability; Chicago R. Equipment Co. v. Bank,
136 U. S. 268, 10 Sup. Ct. 999, 34 L. Ed. 349

;

First N. Bk. v. Slaughter, 98 Ala. 602, 14
South. 545, 39 Am. St. Rep. 88; Choate v.

Stevens, 116 Mich. 28, 74 N. W. 289, 43 L. R.
A. 277.

The negotiable character of an instrument
is not affected by the fact that it designates
a particular kind of current money in which
payment is to be made; thus an instrument
is payable in money if payable in "pounds
sterling"; King v. Hamilton, 12 Fed. 478;
or in cash notes; Ward v. Lattimer, 2 Tex.
245; or in gold dollars; Chrysler v. Renois,
43 N. T. 209 ; or in Mexican silver dollars

;

Hogue v. Williamson, 85 Tex. 553, 22 S. W.

580, 20 L. R. A. 481, 34 Am. St. Rep. 823 j

but is not payable in money if payable in

bank stock; Markley v. Rhodes, 59 la. 57,

12 N. W. 775; or in current bank notes;

State V. Oorpening, 32 N. C. 58; or in cur-

rent funds ; Wright v. Harf s Adm'r, 44 Pa.

454 (contra, Bull v. Bank, 123 U. S. 105, 8

Sup. Ct. 62, 31 L. Ed. 97) ; or in currency;

Ruidskoff V. Barrett, 11 Ohio 172 (contra^

Butler V. Paine, 8 Minn. 324 [Gil. 284]).

A note payable at New York in New York
funds or their equivalent is not negotiable

because the term "New York funds," it is

presumed, may embrace stocks, bank notes,

specie and every description of currency

which is used in commercial transactions;.

Hasbrook v. Palmer, 2 McLean 10, Fed. Gas.

No. 6,188 ; but a note payable in bank notes

current in the city of New York was held

negotiable; Keith v. Jones, 9 Johns. (N. Y.)

120; so also a note payable in "York State

bills or specie" ; Judah v. Harris, 19 Johns.

(N. Y.) 144. See Selover, Neg. Instr. § 41.

In the absence of statute, bills and notes

are treated as choses in action and are not
subject to levy and sale on execution, but by
statute in many states it is now othervirise;

1 Freem. Ex. § 112; Brown v. Anderson, 4
Mart. N. S. (La.) 416. It is held that a
note may be made the subject of seizure and
delivery In a replevin suit ; Smith v. Eals, 81

la. 235, 46 N. W. 1110, 25 Am. St. Rep. 486.

That bills and notes are governed by the

designation of "goods and chattels" in the

statute of frauds and other statutes, see 2

Ames, Bills and Notes 706. They are goods,

wares and merchandise; Baldwin v. Wil-
liams, 3 Mete. (Mass.) 365; Somerby v.

Buntin, 118 Mass. 279, 19 Am. Rep. 459; and
are the subject of conversion ; 3 Campb. 477.

They may be the subject of a donatio causa
mortis, even though payable to order and un-
indorsed; 2 Ames, Bills and Notes 699.

Bonds and negotiable instruments are more
than mere evidences of debt. The debt is in-

separable from the paper which declares and
constitutes it by a tradition which comes
down from more archaic conditions ; Black-
stone V. Miller, 188 U. S. 206, 23 Sup. Ct. 277,

47 L. Ed. 439; Bacon y. Hooker, 177 Mass.
335, 58 N. E. 1078, 83 Am. St. Rep. 279.

As to the early history of negotiable in-

struments, see Jenks, in 9 L. Q. R. 70 (3
Sel. Essays in Anglo-Amer. L. H. 51). As
to the Negotiable Instruments Acts, see A.
M. Baton In 12 Mich. L. Rev. 89.

See Promissoet Notes ; Bills of Ex-
change ; Bond ; Coupons ; Daniel, Neg. Instr.

(Calvert's Ed. 1913); Selover, Neg. Instru-
ments.

NEGOTIATE. The power to negotiate a
bill or note is the power to indorse and de-
liver it to another, so that the right of action
thereon shall pass to the indorser or holder.
Weckler v. Bank, 42 Md. 581, 20 Am. Rep.
95; see Yerkes v. Bank, 69 N. Y. 386, 25
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Am. Eep. 208; or, In case of such instru-

ment payable to bearer, to deliver it. A note

transferred by delivery is negotiated ; Lowrie

V. Zunkel, 49 Mo. App; 153. A national

bank, under the power to negotiate evi-

•dences . of debt, may exchange government

bonds for registered bonds; Terkes v. Bank,
•69 N. T. 383, 25 Am. Rep. 208.

NEGOTIATION. The deliberation which
takes place between the parties touching a
proposed agreement.

That which transpires In the negotiation

makes no part of the agreement, unless in-

troduced into it. It is a general rule that

no evidence can be given to add to, dimin-

ish, contradict, or alter a written instru-

ment ; Leake, Contr. 26 ; McDermott v. Ins.

Co., 3 S. & R. (Pa.) 609. But this rule has

been much modified, and parol evidence is

now held admissible to contradict, vary, or

even avoid a written instrument where it

would hot have been executed but for the

oral stipulation, except in the case of nego-

tiable paper; Hoopes v. Beale, 90 Pa. 82.

See Evidence.

As to negotiations precediQg a contract,

see Mebgee.
In Mercantile Law. The act by which a

bill of exchange or promissory note is put
into cicculatlon by being passed by one of

the original parties to another person.

The transfer of a bill or note in the form
and manner prescribed by the law mer-
chant, with the Incidents and privileges an-

nexed thereby, i. e.:

The transferee can sue all parties to the
instrument in his own name;
The consideration for the transfer is pri-

ma facie presumed;
The transferor can under certain condi-

tions give a good title, although he has
none himself;

The transferee can further negotiate the
bill with the like privileges and incidents.

There are two- modes of negotiation, viz.

:

by delivery and by indorsements. The for-

mer applies to bills, etc., payable to bearer;

the latter to those payable to order. See
<3halm. Dig. of Bills, etc. § 106; 1 Pars-
Notes & B. 14; Byles, Bills 169.

Until an accommodation bill or note has
been negotiated, there is no contract, which
can be enforced on the note ; 2 M. & G. 911.

NEGOTIORUM GESTOR (Lat). In Civil

Law. One who spontaneously, and without
authority, undertakes to act for another,

during his absence. In his affairs.

In cases of this sort, as he acts wholly
without authority, there can, strictly speak-
ing, be no contract; but the civil law raises

a quasi mandate by implication for the
benefit of the owner, in many such cases;

Mackeldey, Civ. Law, § 460; 2 Kent 616,
n.; Story, Bailm. §§ 82, 189.

NEGRO. A black man descended from
the black race of Southern Africa; it has

been held not to Include a mulatto ; Felix v.

State, 18 Ala. 726. A negro is defined by
statute in Alabama, Kentucky, Maryland,
Mississippi, North Carolina, Tennessee and
Texas as a person of color who is descended
from a negro to the third generation inclu-

sive, though one ancestor in each generation

may have been white; in Florida, Georgia,

Indiana, Minnesota, Missouri and South
CaroUna, where there is as much as one-

eighth negro blood ; in Nebraska and Oregon,

one-fourth, and so apparently in Virginia

and Michigan. It was held in Monroe v.

Collins, 17 Ohio St. 665, that if white blood
predominates the person Is to be consid-

ered white. If one was a slave before

1865, it is presumed that he is a negro;
McMillan v. School Committee, 107 N. C.

609, 12 S. E. 330, 10 L. R. A. 823; if it

appears that a person usually associates

with negroes, it is evidence that he is one;
Hopkins v. Bowers, 111 N. C. 175, 16 S. E. 1

;

and if it appears that a woman's first hus-
band was a white man, it is evidence tend-
ing to prove that she is a white woman ; Bell

v. State, 33 Tex. Cr. R. 163, 25 S. W. 769.

Compelling a sheriff with a negro prisoner

to ride in a negro coach is not actionable;
Gulf, C. & S. F. E. Co. v. Sharman (Tex.)
158 S. W. 1045. An ordinance making it un-
lawful for a colored person to reside upon a
street where the greater number of houses
are occupied by whites, is invalid; State v.

Darnell (N. C.) 81 S. E. 338.

See 43 Am. L. Rev. 29, where the subject of
Race Distinctions Is fully treated by Gilbert
S. Stephenson (since published in book
form).

See Mixed Jitbt; Civil Rights; Miscege-
nation; Equal Pkotection op the Laws;
Constitution op the United States ; White
Pebsons.

NEIFE, NAIF, NATIVUS. In Old English
Law. A woman who was bom a villein, or
a bond-woman. 1 Steph. Com. 133.

NEIGHBOR. One who lives in close
proximity to another. In a grant relating
to the use of water by neighbors, it was lim-
ited to the next adjoining farm; 1 A. C, 22
(So. Africa).

NEIGHBORHOOD. A surrounding or ad-
joining district. It depends upon no arbi-
trary rule of distance or topography. The
neighborhood of a person will cover a larger
space In a sparsely settled country than in a
city; State v. Jungllng, 116 Mo. 162, 22 S.

W. 688. See Peters v. Boumeau, 22 lU. App.
179 ; Langley v. Bamstead, 63 N. H. 246.

It is not synonymous with territory or dis-

trict, but is a collective noun, with the sug-
gestion of proximity, and refers to the units
which make up its whole, as well as to the
region which comprehends those units. A
district or locality, especially when consider-
ed with relation to its inhabitants or their
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interests. Lindsay Irr. Co. v. Mehrtens, 97

Cal. 676, 32 Pac. 803.

NEIHINE CONTRA DICENTE (usually ab-

breviated nem. con. ) . Words used to signi-

fy the unanimous consent of the house to

which they are applied. In ISngland, they

are used in the house of commons; in the

house of lords, the words used to convey the

same idea are nemine dissentiente.

NEPH£W. The son of a brother or sis-

ter. Ambl. 514; 1 Jac. 207.

The Latin nepos, from which nephew is

derived, was used in the civil law for neph-

ew, but more properly for grandson ; and we
accordingly find neveu, the original form of

nephew, in the sense of grandson. Britton,

c. 119.

According to the civil law, a nephew is

in the third degree of consanguinity ; accord-

ing to the common law, in the second; the

latter is the rule of common law; 2 Bla.

Com. 206. But in this country the rule of

the civil law is adopted; 2 Hill, R. P. 194.

Nephews and nieces may be shown by cir-

cumstances to include grand-nephews and

grand-nieces, and even a great-grand-niece;

In re Logan, 131 N. X. 456, 30 N. E. 485 ; but

in a bequest, would not include, without spe-

cial mention, nephews and nieces by mar-

riage ; Appeal of Green, 42 Pa. 25. See Leg-

act.

NEPOS (Lat.). A grandson. See Nephew.

NEPTIS (Lat.). Granddaughter; some-

times great-granddaughter. Calv. Lex. ; Vi-

cat, Voc. Jur. See Leqact.

NET. Clear of all charges and deduc-

tions; that which remains after the deduc-

tion of all charges or outlay, as net profit.

St. John V. R. Co., 22 Wall. (U. S.) 148, 22

L. Ed. 743.

The- exact weight of an article, without

the bag, box, keg, or other thing in which it

may be enveloped.

NET BALANCE. In commercial usage it

means the balance of the proceeds after de-

ducting the expenses incident to the sale.

Evans v. Wain, 71 Pa. 74. ,

NET EARNINGS. The excess of the gross

earnings over the expenditures defrayed in

producing them, aside from, and exclusive

of, the expenditure of capital laid out in con-

structing and equipping the works them-

selves. Union P. R. Co. v. U. S., 99 U. S. 420,

25 L. Ed. 274. See Barry v. R. Co., 27 Fed.

1; St. John v. R. Co., 22 Wall. (U. S.) 148,

22 L. Ed. 743; Sioux City & P. R. Co. v. TJ.

S., 110 U. S. 205, 3 Sup. Ct. 565, 28 L. Ed.

120; Schmidt v. R. Co., 95 Ky. 289, 25 S. W.
494, 26 S. W. 547.

NET PROFITS. This term does not mean
what is made over the losses, expenses, and
interest on the amount invested; It includes

simply the gain that accrues on the invest-

ment, after deducting the losses and expens-

es of the business. Tutt v. Land, 50 Ga. 350.

See Park v. Locomotive Works, 40 N. J. Eq.

114, 3 Atl. 162. See Pbofits.

NETHER HOUSE OF PARLIAMENT.
The house of commons so called in the time

of Henry VIII.

NETHERLANDS, THE. A monarchy of

Europe.
The first constitution after its reconstruc-

tion as a Idngdom was given in 1815. It has
been revised, especially in 1848 and in 1887.

It is a constitutional and hereditary mon-
archy.
The executive power consists of the Sovereign,

He has the command of the army and navy, the
control of the colonies and the right to create

nobles, etc. The Council of State of which the mem-
bers are appointed by the Sovereign advises His
Majesty. TTte Cabinet Ministers appointed by the
Sovereign are responsible to the country. The First
Chamber of the States-General consists of fifty

members appointed by the Provincial States from
the highest direct tax-payers and great func-
tionaries and persons of high rank. The. Second
Chamber consists of one hundred members elected
by the male electors of the country. The Provin-
cial States, elected by the male electors of the
province, regulate the affairs of the province. The
Parish Corporations, elected by the male electors

of the parish, regulate, the affairs of the parish.
Justice is administered in the name of the Sov-
ereign. BeUgion is free. Taxes are decreed by the
law.
The judiciary consists of:

1. The Court of the Canton, of which there are one
hundred and six, each having its judge, who decides
without appeal all cases of civil or commercial na-
ture in which the flaim does not exceed fl. 50 ($20)

;

and all criminal cases, subject to appeal, where the
penalty does not exceed fl. 25 ($10). 2. The Arron-
dissement (or District) Court, of which there are
twenty-three having from Ave to twenty-four judges
each. The higher courts are: 3. The Court of Jus-
tice, of which there are five having from nine to

twelve judges each, decides all appeals in civil, com-
mercial and criminal cases from the Arrondisse-
ment Court. 4.' The High Court of Justice, which
has fourteen to sixteen judges and decides all cases-

in which the Sovereign, or the Royal House, or the
members of the States-General are the defendants;
cases of appeal from the Courts of Justice ; all

criminal cases in which high officials of the State
are implicated ; and all cases outside the jurisdic-
tion of the lower courts.

The Netherlands law is based on the French law
as introduced by Napoleon, and the earlier provin-
cial law, which is tor the greater part of German
origin. •

NEUTRAL PROPERTY. Property which
belongs to neutral owners, and is used, treat-

ed, and accompanied by proper insignia as
such.

Where the insured party has property and
commercial establishments and depositories
in different countries, if the property and
concern of any one are in, or belong to, a
belligerent country, they wUl have the na-
tional character of such country though the
national character of the owner may be that
of a neutral; 5 W. Rob. 302; The Antonia
Johanna, 1 Wheat. (U. S.) 159, 4 L. Ed. 60.

The declaration of war by a nation subse-
quently to the time in reference to which
the policy takes effect will, however, only
afCect ownership thereafter acquired or acta



NEUTRAL, PROPERTT 2333 NEUTRAIiITT

thereafter done; 1 0. Rob. 107, 336; 6 id.

364; The Fortuna, 3 Wheat (U. S.) 245, 4
L. Ed. 379.

The description of the subject in a policy

of insumnce as neutral or belonging to neu-

trals, is, aN in other cases, a warranty that

the property is what it is described to be,

and It must, accordingly. In order to comply,

with the warranty not only belong to neutral

owners at the time of malting the insurance,

but must continue to be so owned during the

period for which It is insured, and must,

so far as it depends upon the assured, be

accompanied by the usual insignia, as such,

and in all respects represented, managed, and
used as such; Livingston v. Ins. Co., 6 Cra.

(U. S.) 274, 3 L. Ed. 222; 1 O. Rob. 26, 336;

.2 id. 133, 218.

NEUTRALITY. The state of a nation

which takes no part between two or more
other nations at war with each other.

"The relation of neutrality will be found

to consist in two principal circumstances

:

Entire abstinence from any participation in

the war, and impartiality of conduct towards

both belligerents." 3 Phill. Int L. 225.

They remain the common friends of the bel-

ligerents, favoring the arms of neither to the

detriment of the other; 2 Halleck, Int. L.,

Baker's ed. 161.

It has been said that there should be, on

the part of a neutral state, not an impartiali-

ty of action, but of nonaction ; MassS, Droit

Com. 199.

The rights and duties of neutral states

may be classified as follows

:

Rights. The territory of neutral powers

must not be violated by any acts of hostility

between the two belligerents or by any acts

on the part of either belligerent which are

directly connected with the conduct of hos-

tilities. Neutral powers may repel by force

any such acts without thereby committing a

hostile act.

Duties. Passive duties. In all matters re-

lating to the war a neutral must abstain in

its official capacity from giving any help

to either belligerent; It must not furnish

troops or give or sell arms or munitions to

either belligerent, nor make presents or

loans of money, nor purchase belligerent

ships, nor decide in its courts upon the va-

lidity of belligerent captures, nor give ex-

pression to its sympathy for either party.

It must acquiesce in the exercise of the bel-

ligerent's right of search, blockade, and cap-

ture of contraband.

Active duties. A neutral state must resist

the commission of any act of hostility by
either belligerent within its territories; it

must prevent the issuance of commissions in

the service of either belligerent, the enlist-

ment of soldiers, the fitting out of hostile ex-

peditions in its ports, and the preparation of
military expeditions on land; It need not,

however, prevent its individual subjects from

leaving the country to enlist abroad, nor
from exporting arms or ammunition to ei-

ther belligerent, nor from making loans to

either belligerent, nor from giving expres-

sion to their sympathy for either party.

On the other hand, belligerents have the

right to interfere with neutral commerce by
the capture of contraband (g. v.) and by
blockade {q. v.), and they have the duty of

refraining from committing within neutral

territory any acts connected with hostile

operations.

There are certain acts of friendliness on

the part of neutral towards belligerent

states, such as the furnishing of warships
with limited supplies of food, coal, etc.,

which are permitted in spite of the fact that

they involve a certain amount of indirect

assistance to the belligerents. But absolute

impartiality must be observed towards both

belligerents.

It was formerly held that where a neutral
has bound itself, by previous treaty, to one
belligerent, assistance under such treaty does
not necessarily forfeit its neutral character;

but this doctrine is now rejected by the ma-
jority of writers. 2 0pp. § 305.

The idea of neutrality which, strictly

speaking, consists of an abstention from any
participation in a public, private or civil war,
must not be so extended as to prevent the
recognition of the belligerency of an insur-

gent party in a foreign state, when the ex-

tent of the insurrection calls for such recog-

nition; and acts of war undertaken upon
the territory of the United States in favor of

foreign insurgents cannot be excused on the
ground that the neutrality of the United
atates prevents that govenmient from recog-

nizing the belligerency of the insurgents to

the extent of checking their hostile opera-
tions upon its soil. See The Three Friends,
166 U. S. 1, 17 Sup. Ct. 495, 41 L. Ed. 897.

The recognition of the belligerency of in-

surgents relieves the parent state from all

responsibility for damages for any irregu-
larities committed against neutrals by the
other belligerent, which claims could be en-
forced against the parent nation if the inju-
ries were committed by insurgents.

The public ships of a neutral are inviola-

ble; and so are its private ships, subject,
however, to laws relating to a breach of
blockade, contraband, and search. Neutral
territory, including the sea for a distance of
three miles from low-water mark, is inviola-
ble. If a ship is captured in neutral waters,
in violation of neutrality, the neutral power
is bound to enforce its restoration or compen-
sate the injured belligerent; and, in general,
a neutral is bound to prevent and punish a
violation of its 'rights as a neutral by either
belligerent; Halleck, Int. L., Baker's ed.
143. These principles are now confirmed by
13 H. C. (1907) arts. 1-3.

Where a United States war vessel captured
a Confederate steamer in a neutral port of
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Brazil and brought it to a United States

port, and It was there sunk by a collision,

and the United States disavowed the action

of Its ship in making the capture, It was
held that as the capture was unlawful, or

had been disavowed by the government, a
libel for the captured vessel as prize of war
could not be sustained; The "Florida," 101

U. S. 37, 25 L. Ed. 898. A neutral may de-

maud the return of a captured vessel and
further redress. But where the vessel

chooses to resist capture in neutral waters,

its capture is not an oSence against the neu-

tral; Cobb, Int. L.. Cas. 230; Hall, Int. L. §

228.

Where neutral territory is violated by 11-

_

legal outfit and equipment, the offence is

deposited after the termination of the voy-

age ; The Santlsslma Trinidad, 7 Wheat. 283,

348, 5 L. Ed. 454. A neutral ship should,

ordinarily, submit to capture and seek its

remedies In the courts for damage; 1 Rob.
374.

It has been suggested that a belligerent

who has begun an attack on another bellig-

erent outside of neutral territory or water
may continue the contest within the neutral
waters and completJe the capture; 5 C. Rob.
365; but on the other hand it is said that
the inviolability of neutral territory should
allow of no exceptions, and that property
captured under such circumstances must be,

restored, though it actually belonged to the

«nemy ; 5 C. Rob. 15 ; 3 Phill. Int. L. 386.

It belongs exclusively to the neutral gov-
ernment to raise the question of a capture
made within neutral territory; The Adela,
6 Wall. (U. S.) 266, 18 L. Ed. 821; the owner
of the captured ship must assert his claim
through his government; 1 Kent 121; an
enemy cannot do so ; The Sir William Peel,

5 Wall. (U. S.) 517, 18 L. Ed. 696; but when-
ever a capture is made by a belligerent In

violation of neutral rights, if the prize come
voluntarily within the jurisdiction of the
neutral, it should be restored to its original
owner; 3 Phill. Int. L. 532; La Amistad de
Rues, 5 Wheat. (U. S.) 385, 5 L. Ed. 115.

See 13 H. C. (1907) arts. 12-20.

A public vessel of a belligerent may enter
a neutral port to make such repairs or to

take in such coal and provisions as may be
necessary; but the ordinary rule is that it

must not remain more than twenty-four
hours, except in case of necessity.

A belligerent vessel may bring a prize
into a neutral port and sell it there, with
the consent of the neutral ; Hopner v. Apple-
by, 6 Mas. 77, Fed. Cas. No. 6,699; and a
neutral may permit a prize to be brought
into its ports for repairs; 1 Op. Att. Gen.
603 ; but neutrals may prohibit this and have
often, by proclamation, done so; 2 Halleck,
Int. L., Baker's ed. 148.

Where a neutral allows the right of pas-
sage through its territory to one belligerent.

It must accord it to both; 3 Phill. Int. L.

183; 1 Kent *120; 21 Bev. de Dr. Int. 117.

The troops of a belligerent cannot cross neu-

tral territory, nor can even the wounded be
taken across neutral territory, without the

express permission of the neutral, which,

in the case of the Franco-Prussian War of

1870, was refused by Belgium ; nor can a

qeutral allow its ports and waters to be used
as a base of operations or supplies, or as a
point from wliich to watch the other belliger-

ent. See 5 H. 0. (1907) arts. 1-2; 13 H. C.

(1907) art. 5.

The subjects of neutral states are entitled

to carry on, upon their own account, a trade

with a belligerent; this doctrine is well set-

tled ; 3 Phill. Int L. 300. But it was consid-

ered unlawful, under the common law, for an
English subject to raise a loan to support

the subjects of a foreign state at war with a
government in alliance with his own; 3

Phill. Int. L., 247; yet it now appears to be
the opinion that, although the neutral state

cannot loan money, yet the individual citi-

zens of a neutral state may, and such loans

are not considered a violation of neutrality

any more than the sales of arnis and ammu-
nition; Snow, Lect. Int. Law 119. But such

loans to an insurgent state or colony have
been considered unlawful; Risley, Law of

War; 9 Moore, P. C. 586.

A neutral will not permit a belligerent's

ship to coal in its ports except in case of

necessity, and then only to the extent nec-

essary to carry them to their nearest home
port ; and a belligerenb vessel cannot take on
coal again at any port of such neutral within

three months. See 13 H. C. (1907) arts.

19-20.

It was formerly held that citizens of

a neutral state may send armed vessels as
well as munitions of war to a belligerent

port for sale; The Santlsslma Trinidad, 7

Wheat (U. S.) 283, 5 L. Ed. 454; though
they would be subject, of course, to capture
as contraband. But thi§^ doctrine has beMi
modified as between the United States and
Great Britain by the treaty relating to the
Alabama claims, by which those nations
agreed that "A neutral state is bound: 1.

To use due diligence to prevent the fitting

out, arming, or equipping, etc., within its

jurisdiction, of any vessel which it has
reasonable ground to believe is intended to

cruise or carry on war against a power
with which it is at peace, and also to use
due diligence to prevent the departure from
its jurisdiction of any vessel, etc., such ves-
sel having been specially adapted, in whole
or in part, within such jurisdiction, to war-
like use." 2. "Not to permit or suffer either
belligerent to make use of its ports or wa-
ters as the base of naval operations against
the other, or for the purpose of the renewal
or augmentation of military supplies or
arms, or the recruitment of men."
A belligerent may capture certain articles

as contraband of war when carried in neu-
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tral ships and having a hostile destination.

See 13 H. C. (1907) arts. 5, 8. This Includes

munitions of war. Other articles' are of

doubtful use, anoipitis usus, and may be
contraband or not according to circumstan-

ces. There Is no settled definition of contra-

band, nor any practice in regard to its exact

limits. Provisions, money, or coal destined

for the use of a belligerent army or fleet

have been included Within the term. Coal

is declared contraband in the proclamation
of President McKinley, April 26, 1898, and
by the British government on the breaking
out of the Hispano-American war. Where
things are of doubtful use, that is, occasion-

al contraband, they are not usually confiscat-

ed, but are bought by the captor at a fair

price. This is called Pre-emption (g. v.),

and usually applies to cargoes of provisions.

See Contraband; 1 Kent 138.

The question whether a belligerent may
take the goods of its enemy, not contra-

band, which -are being carried in a neutral

ship, has been much discussed, and also

whether innocent goods of a neutral can be
transported in a belligerent's vessel with-

out being confiscated when the vessel is

captured. Formerly it was held that a
belligerent might take enemy's goods from
neutral custody, on the high seas. But the

Declaration of Paris changed the rule of the

nations, except in the case of the United
States, Spain, and Venezuela, and a neutral

flag now covers enemy's goods with the ex-

ception of contraband of war. This is a
general rule of international law, although
some . treaties made by the United States

have laid down a different rule ; Snow, Int.

Law 164; it was applied by the United States

during the war of the Rebellion; 1 Kent
128 ; and adopted by it in the Hispano-Amer-
ican war of 1898.

By the Declaration of Paris (g. v.) the

following principles were adopted: The
neutral flag covers enemy's goods, except

contraband of war. Neutral goods, except

contraband of war, are not liable to cap-

ture under an enemy's flag.

Neutral goods on an armed belligerent

cruiser are not subject to capture, though
there was resistance to capture by the ves-

sel, provided the neutral owner did not aid

in the armament or the resistance, not-

withstanding he had chartered the whole
vessel and was on board at the capture;

The Nereide, 9 Cra. (U. S.) 388, 3 L. Ed.

769; The Atalanta, 3 Wheat. (U. S.) 409,

4 L. Ed. 422. British practice is, however,

to the contrary ; 1 Dods. 443. If the neutral

vessel is in the direct employ of the enemy,
both ships and goods are liable to capture;

The City of Mexico, 24 Fed. 33 ; and so are

neutral goods on a neutral vessel, if the

latter be under the enemy's protection; The
Schooner Nancy, 27 Ct. CI. 99.

It is lawful for a neutral ship to carry

contraband goods, but the right is always

exercised subject to capture. Ordinarily

the neutral ship is not subject to confisca-

tion and will be released in the prize court,

unless she belongs to the owner of the con-

traband, or her owner is privy to the car-

riage of the contraband goods, or uses false

papers; Risley, Law of War 232; 1 Kent
143.

When two states are at war, it has be-

come the practice of modern times for other

states to issue a proclamation of neutrality

to protect their commercial interests and
territory.

The subjects of a neutral power residing

in a belligerent territory are not entitled to

any special protection for their property or
to exemption from military contributions

to which they may be liable In common
with the inhabitants of the place in which
they reside or in which their property may
be situated; 2 Halleck, Int. L., Baker's ed.

144.

By Convention of the Great Powers, 1887
and 1888, the Suez Canal is neutralized, and
is to remain open in war or peace, to ves-

sels of commerce and war of all nations.

See id. 149. In 1815, the Rhine was neu-
tralized, as between the States of the Rhine,
to a certain extent. In 1829, entrance into

the Black Sea was admitted to belong to

Russia and to powers at amity with Russia.
By the treaty of Paris the Black Sea was
neutralized, but this was largely abrogated
in 1871. By the Qayton-Bulwer treaty,

1850, Great Britain and the United States
agreed that any canal built between the
Atlantic and Pacific oceans should be for-

ever neutral. The principle is again assert-

ed in the Hay-Pauncefote treaty, 1901, enter-

ed into in contemplation of the canal about
to be constructed by the United States.

The neutrality acts of the United States,

which regulate the conduct of its citizens

and of aliens while within its jurisdiction,

constitute Title LXVII. of the Revised Stat-

utes. Their origin and scope are as follows

:

President Washington, in his annual mes-
sage to Congress, December 3, 1793, said

:

"The original arming and equipping of ves-

sels in the ports of the United States by any
of the belligerent parties for military serv-

ices, offensive or defensive, is deemed un-
lawful." The act of 1794, which has been
generally recognized as the first instance of
municipal legislation in support of the ob-

ligations of neutrality, and a remarkable
advance in the development of international
law, was passed in accordance with this

recommendation. The acts of 1817 and 1818
were successively passed and carried for-

ward into R. S. Title LXVII., which forbids
citizens from accepting a commission from
a foreign prince against a foreign prince
with whom we are at peace; enlisting, or
hiring or retaining- another to enlist, in the
army or navy of such foreign prince ; fitting

out or arming a vessel in the service of a
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foreign prince to commit hostilities against
a foreign prince, etc. (the vessel to be fpr-

feited—one half to the informer) ; increas-

ing the force of any vessel of war of such
foreign prince by adding any equipment sole-

ly applicable to war; preparing any military

expedition in the United States to be carried
on thence against any foreign prince with
whom we are at peace.

Sec. 5288 provides that the president may
employ the land and naval forces of the

United States and militia In compelling any
foreign vessel to depart the United States
in all cases In wliich by the laws of nations
or the treaties of . the United States she
ought not to remain therein. Sec. 5289 pro-

vides that the owners or consignees of every
armed vessel sailing out of our ports be-

longing wholly or in part to citizens there-

of shall before clearing give bond in double
the value of the vessel and cargo, condition-

ed that she shall not commit any hostilities

against any foreign prince, etc., with whom
we are at peace. Sec. 5290 provides that the

United States shall detain any vessel mani-
festly built for warlike purposes and about
to depart the United States, the cargo of

which consists principally of munitions of
war, when the number of men on board or

other circumstances render it probable that
it is intended to commit hostilities against

any such foreign prince, etc., until the de-

cision of the president is had thereon or the
owner gives bond and securities as required

in cases under § 5289. Sec. 5291 provides
that this title shall not extend to subjects of
any foreign prince, etc., transiently within
the United States, who enlist on a vessel of

war or privateer which at the time of its

arrival here was equipped as such, or who
employ other citizens of the same foreign

prince, etc., to enlist on board such vessel

of war, etc., if the United States shall then
be at peace with such foreign prince, etc.

Offences under these sections are made high
misdemeanors. These sections are now part
of the Grim. Code, ch. 2.

The act does not prohibit armed vessels

belonging to citizens from sailing out of

our ports, but only requires their owners to

give security; U. S. v. Quincy, 6 Pet. (U. S.)

445, 8 L. Ed. 458.

The word "people," as used in § 5283,

covers any insurgent or insurrectionary body
conducting hostilities, although its belliger-

ency has not been recognized; The Three
Friends, 166 U. S. 1, 17 Sup. Ct 495, 41 L.

Ed. 897.

Where a vessel is chartered by a foreign

government to carry a cargo of arms to that

government, she is not liable to seizure

;

The Carondelet, 37 Fed. 799. It is not the

intent of § 5286 to interfere with the com-
mercial activities of citizens of the United
States, but to prevent complications between
this government and foreign powers, and
fitting out military expeditions against

friendly nations; U. S. v. Murphy, 84 Fed.

609, per Bradford, J.

The offence covered by the act consists

of an act done in the United States, with '

the intent to commit an offence against the

act; the intent is a necessary ingredient;

The Oonserva, 38 Fed. 431 ; and It must be
formed and exist within the United States;

The City of Mexico, 24 Fed. 33. The of-

fence is complete wheh the expedition is or-

ganized; U. S. V. Ybanez, 53 Fed. 536; and
although It is formed and detached in sepa-

rate parts; U. S. v. The Mary N. Hogan, 18

Fed. 529.

No particular number of men is necessary

to constitute a military expedition under the

act; its character may be determined by
the designation of the officers, the organiza-

tion of the men in regiments or companies,
and the purchase of military stores ; U. S. v.

Ybanez, 53 Fed. 536. Where insurgents car-

rying on war against a foreign country sent

a vessel to procure arms in the United
States, the purchase of such arms and plac-

ing them on board the vessel was held not

within § 5286, though they were intended to

be used by the insurgents in carrying on war
against a foreign country, if they were not
designed to constitute any part of the fur-

nishings of the vessel herself ; U. S. v. Trum-
bull, 48 Fed. 99. Placing munitions of war
on a vessel, with intent to carry them to in-

surgents in a foreign country, but without
intent that they shall constitute any part of
the furnishings of the vessel, is not within
the act; The Itata, 49 Fed. 646. One who
provides the means for transporting a mili-

tary expedition on any part of its journey,
v^th knowledge of its ultimate destination
and unlawful character, commits an offence

under § 5286 ; Hart v. U. S., 84 Fed. 799, 28
0. O. A. 612. Sec. 5283 Is not applicable to

such a case ; 13 Op. Att. Gen. 177.

A proceeding under § 5283 is a simple
suit in admiralty, where the decree is that
the libel be dismissed, or the vessel con-
demned; and no decree of restitution is

necessary; The Conserva, 38 Fed. 431.

The above sections of R. S. were re-enacted
In the Criminal Code, March 4, 1909, in ef-

fect January 1, 1910.

The British Foreign Enlistment Act of
1819 forbade British subjects to enlist or to
induce others to enlist, or to leave or to in-

duce others to leave the king's dominions
in order to enlist; and forbade ship-owners
to take aboard their ships persons illegally
enlisted. It is a substantial copy of the
American act of 1818; The Three Friends,
166 U. S. 60, 17 Sup. Ct. 495, 41 L. Ed. 897.
In 1870 a new British act was passed, with a
view to preventing the evasions of the law
which gave rise to the complaints of the
United States that Confederate cruisers had
been fitted out in the ports of Great Brit-
ain.

At the Second Hague Peace Conference,
1907, two conventions dealing with neutral-
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ity were adopted, one respecting the rights

and duties of neutral powers and persons In

war on land, and the other respecting the

rights and duties of neutral powers lit mari-

time war. The former asserts the principle

that the territory of neutral powers is in-

violable, and prohibits belligerents from
moving troops or convoys across the terri-

tory of a neutral power. It also forbids the

erection of wireless telegraph stations up-
on neutral territory and reaffirms the

principle in R. S. § 5282 (see Cr. Code),

forbidding recruiting upon neutral territory

in the interest of a belligerent. It relieves

neutral powers of responsibility for the fact

that persons cross the frontier singly to en-

ter the service of one of the belligerents, and
of the duty of preventing the export from
their territories of arms and munitions of

war. Further provisions regulate the use of
neutral telegraph and telephone systems.

The Convention Respecting the Rights and
Duties of Neutral Powers in Maritime War,
besides codifying existing custom, enacts the
following rules

;

When belligerent ships have been captured
in neutral waters, the neutral power must
employ the means in its power' to release

the ship if if be still within its jurisdiction

;

if the ship has been removed, the captor gov-
ernment must, on demand of the neutral
power, release the vessel and its crew. In
adhering to the convention the United States
insisted that it was the duty of neutrals to

make the said demand.
Art. 8 reaffirms the first rule of the Treaty

of Washington (1871^ making it the duty of
the neutral government to prevent the fitting

out or arming, or the departure from its

ports, of any vessel which it has reason to

believe Is intended to cruise or engage in
hostile operations against one of the belliger-

ents.

Art. 12 restricts to a period of twenty-four
hours the asylum which may be given to

belligerent war vessels in neutral ports.

Art. 16 regulates the departure of war ves-

sels of the opposing belligerents from neutral
ports.

Arts. 17-20 regulate the repairs which
may he carried out, and the amount of pro-
visions and fuel which may be taken on, in
neutral ports.

Arts. 21-24 regulate the duties of neutral
powers with regard to prizes brought by a
belligerent into their ports.

See Fenwick's Neutrality Laws of the U. S.

See Appeoach ; Asylum ; Belugerency
;

Blockade; Capture; Commeecia Belli;
Confiscation; Cokteaband; Declaration op
Paris ; Free Ships ; Insurgency ; Inter-
national Law ; Intervention; Neutral
Property; Pre-emption; Prize; Prize Court;
Ransom Bills; Recapture; Rule oe War
op 1756; Search; Ships of Was; Visit;
War.

Bouv.—147

NEVADA. One of the United States of

America.
It -was admitted into tlie Union, Oct. 31, 1864. Its

boundaries were de^n^d by an enabling act, ap-
proved March 21, 1864, as amended byr the act of

May 5, 1866.

The constitution was amended in 1912, by provid-

ing that women shall be eligible to certain public

offices and it also provides for the recall of public

officers.

NEVER INDEBTED. A plea to an action

of indebitatus assumpsit, by which the de-

fendant asserts that he is not indebted to

the plaintiff. 6C. &P.'545; 1 Q. B. 77. The
plea of never indebted has, in England, been

substituted for nil debeP, in certain actions

specified in schedule B (36) of the Common
Law Procedure Act of 1852; and the effect

of the Plea never indebted is to deny those

facts from which the liability of the defend-

ant is alleged. In actions on negotiable bills

or notes, never indebted is inadmissible;

Reg. Gen. Hil. T. 1833, §§ 6, 7; 3 Chitty,

Stat. 560. By the judicature act, 1875, Ord.
xix. r. 20, a defendant is no longer allowed
to deny generally the facts alleged by the
plaintiff; Whart. Lex. A defendant can-

not, under the plea of "never indebted,"

contend that, though a contract was made
in fact, it was void in point of law, for the
facts from which its invalidity is inferred
must form the subject of a special plea;

Moz. & W. '. \
NEW. This term in its. ordinary accepta-

tion, when applied to the same subject or
object, is the opposite of old. .Pollard v. Kib-
be, 14 Pet. (U. S.) 364, 10 L. Ed. 490.

NEW AND USEFUL INVENTION. A
phrase used in the act of congress relating

to patents for inventions. See Patent.

NEW ASSIGNMENT. A re-statement of
the cause of action by the plaintiff, with
more particularity and certainty, but con-
sistently with the general statement In the
declaration. Steph; PI. 241; Troup v.

Smith's Ex'rs, 20 Johns. (N. Y.) 43.

Its purpose is to avoid the effect of an
evasive plea which apparently answers the
declaration, though it does not really apply
to the matter which the plaintiff had in
view ; 1 Wms. Saund. 299 6. Thus, if a de-
fendant has committed two assaults on the
plaintiff, one of which is justifiable and the
other not, as the declaration may not dis-

tinguish one from the other, the defendant
may justify, and the plaintiff not being able
either to traverse, demur, or confess and
avoid, must make a new assignment.
There may be several new assignments

in the course of the same action; 1 Chitty,
PI. 614. A plaintiff may reply to a part of
the plea and also make a new assignment.
A new assignment is said to be in the na-
ture of a new declaratioji; 1 Saund. 299 c;
but is more properly considered as a repe-
tition of the declaration; 1 Chit. PI. 602;
differing only in this, that it distinguishes
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the true ground of complaint, as being dif-

ferent from that which Is covered by the

plea. Being in the nature of a new or re-

peated declaration, it is, consequently, to

be framed with as much certainty or speci-

fication of circumstances as the declaration

itself. In some cases, indeed, it should be

even more particular; Gould, PI. 339 n.

;

Bac. Abr. Trespass (I 4, 2) ; 1 Chit. PI. 610.

See 3 Bla. Com. 311; Archb. Civ. PI. 286.

In England, under the Judicature Act, 1875,

Ord. xix. r. 14, no new assignment is neces-

sary or is to be used ; but everything which

has heretofore been alleged by way of new
assignment is to be introduced by way of

amendment of the statement of claim;

Whart. Diet.

NEW CODE. A collection of imperial con-

stitutions in twelve books, promulgated in

534, so called in reference to a code promul-

gated by Justinian in 529. 1 Steph. Com. 38.

NEW FOR OLD. A term used in ma-
rine insurance in cases of adjustment of a
loss when it has been but partial. In mak-
ing such adjustment, the rule is to apply

the old materials towards the payment of

the new, by deducting the value of them
from the gross amount of the expenses for

repairs, and to allow the deduction of one-

third new for old upon the balance. See

Byrnes v. Ins. Co., 1 Cow. (N. T.) 265;

Brooks V. Ins. Co., 7 Pick. (Mass.) 259. The
deduction is usually one-third, and is made
from the cost of labor and material, and in

practice also from the incidental expenses

of repairs, as towage, etc. ; but see, as to

this last, Potter v. Ins. Co., 3 Sumn. 45, Fed.

Oas. No. 11,335 ; The Star of Hope v. Annan,
9 Wall. (U. S.) 203, 19 L. Ed. 688. The
deduction is without regard to the age of the

vessel ; Dunham v. Ins. Co., 11 Johns. (N.

Y.) 315, 6 Am. Dec. 374. A writer criticises

the rule of thirds, and suggests that the in-

crease of iron mills will change the rule of

law; Gourlie, Gen. Av. In Liverpool, no
deduction is made on iron vessels for the

first eighteen months.

NEW FOREST. The royal forest in

Hampshire, created by William the Con-
queror. See Forest Law.

NEW HAMPSHIRE. The name of one of

the original thirteen United States of Amer-
ica.

It was subject to Massachusetts from 1641 to 1680.

It was governed as a province, under royal commis-
sions, by a governor and council appointed by the
king, and a house of assembly elected by the people,

until the revolution.

In January, 1776, a temporary constitution was
adopted, which continued till 1784. The constitution
adopted in 1784 was amended by a convention ot

delegates held at Concord, approved by the people
in their town-meetings, and established by the con-
vention in February, 1792. This constitution was
amended in 1350, by abolishing the property quali-

fications for certain offices, and amended again in

1877, changing it in eleven particulars, the principal

of which were the abolition of the religious test,

and adoption ot biennial election^, increasing the

number of senators, and changing the election from

March to November. It was amended In 1912, by
disqualifying voters convicted of certain crimes.

NEW INDUSTRY. See Labob.

NEW INN. An inn of chancery. See

Inns of Cotibt.

NEW JERSEY, The name of one of the

original thirteen states of the United States

of America.
The territory of which the state is composed was

included within the patent granted by Charles II.

to his brother James, duke of York, bearing date

on the 12th of March, •1663-4. This grant comprised

all the lands lying between the western side ot

Connecticut river and the east side of Delaware

bay, and conferred powers of government over the

granted territory. At this time the province was
in the possession and under the government' of Hol-

land. Before the close of the year the inhabitants

of the province submitted to the government of Eng-
land, on the 23d and 24th of June, 1664. The duke
of York, by deeds of lease and release, conveyed
to John Lord Berkeley and Sir George Carteret,

their heirs and assigns forever, "all that tract of

land adjacent to New England and lying and being

to the westward of Long Island and Mantaitas Is-

land, and bounded on the east part by the main
sea, and part by Hudson river, and hath upon the

west Delaware bay or river, and extendeth south-

ward to the main ocean as far as Cape May at the

mouth of Delaware bay, and to the northward as

far as the northernmost branch of the said bay or

river of Delaware, which is in 41 degrees and 40

minutes of latitude, and crosseth over thence in a

straight line to Hudson's river in forty-one degrees

of latitude ; which said tract of land is hereafter to

be called Nova Caasarla, or New Jersey."

This grant first defined the boundaries and gave
the name ot the province. It conferred upon the
grantees, with the territory, powers of government
in as full and ample manner as they were conferred

by the crown upon the duke of York. Lord Berkeley
and Sir George Carteret, being by virtue of this

conveyance the sole proprietors of New Jersey, on
the 10th of February, 1664-5, signed a constitution

which they published under the title of "The con-
cessions and agreement of the lords proprietors ot

the province of Nova Csesaria, or New Jersey, to and
with all and every of the adventurers, and all such
as shall settle or plant there." This document,
under the title of "The Concessions," was regarded
as the first constitution of New Jersey, and con-
tinued in force until the division ot the province in

1676. The instrument was considered as irrevocable,
and therefore ot higher authority than the acts of
assembly, which were subject to alteration and re-

peal. War having been declared by England against
Holland in 1673, the Dutch were again in possession
ot the country, and the inhabitants submitted to
their authority.

By the treaty of peace between England and Hol-
land on the 9th of February, 1674, the country was
restored tb the possession ot the English. On the
conclusion ot peace, in order to remove all grounds
of objection to his title on account of the recapture
of the country by the Dutch, the duke of York ob-
tained from the crown a new patent, similar to the
first, and dated on the 29th of June, 1674. On the
20th of July in the same year, the duke of York
made a second grant ot a portion of the province to
Sir George Carteret individually. The partition
which thib patent was intended to secure, in addi-
tion to the confirmation ot Carteret's grant, was ac-
complished by deeds ot partition executed July 1,.

1676, between Carteret and the trustees of Byllinge
In 1702, the proprietors of the two provinces, called,
respectively East New Jersey and West New Jer-
sey, surrendered their powers of government to-

Queen Anne, still retaining their title to the land.
The two divisions constituted thenceforth but one
colony. The colony was governed by a governor
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and council appointed by the crown, and an as-
sembly of the representatives of the people chosen
by the freeholders. This form of government con-
tinued till the American revolution.
The first constitution of the state of New Jersey

was adapted by the provisional congress on the
second day of July, 1776. This body was composed
of representatives from all the counties of the state,

who were elected on the fourth Monday of May, and
convened at Burlington on the tenth day of June,
1776. It was finally adopted on the second day of

July, but was never submitted to a popular vote.

This constitution continued in force until the first

day of September, 1844, when it was superseded by
the existing constitution. The new constitution
was adopted May 14, 1844, by a convention composed
of delegates elected by the people in pursuance ,of

an act passed by the legislature. The constitution
thus framed, having been submitted to and adopted
by the people at an election held on the thirteenth
4ay of August, took effect and went into operation,
pursuant to one of its provisions, on the twenty-
second of September, 1844. This constitution was
amended at a special election held September 7,

1875.

NEW MATTER. In Pleading. Matter not
previously alleged. Statements of fact not
previously alleged by either party to the
pleadings. Where special pleading prevails,

such matter must be pleaded in avoidance,
and it must, in general, be followed by a ver-

ification; Gould, PI. c. 3, § 195; Steph. PI.

251 ; Com. Dig. Pleader (B 32) ; 1 Wms.
Saund. 103. See Pleja.

In equity, new matter, discovered by ei-

ther plaintiff or defendant, may be introduc-

ed by cross or supplemental bill before a de-

cree has been pronounced, but not by amend-
ment after an answer ha^ been filed; Staf-

ford V. Howlett, 1 Paige Ch. (N. T.) 200;
Hammond v. Place, Harr. Ch. (Mich.) 438.

NEW MEXICO. One of the states of the

United States.

By act of congress, approved September 9, 1850,

the territory of New Mexico was constituted and
described. A proviso was annexed that the United
States might divide the territory into two or more,
and that when admitted as a state the said territory,

or any portion of the same, should be received into

the Union with or without slavery, as their consti-

tution might prescribe at the time of admission.
Colorado was partly formed from New Mexico in

1861, and in 1863 the entire territory of Arizona,
which reduced New Mexico to its present bound-
aries. By the organic act, the powers of the ter-

ritory were lodged in three branches,—the legis-

lative, executive, and judicial. The operation of

this act was suspended until the Texan boundary
was agreed upon, when it went into force by procla-
xaation of the president, December 13, 1850.

The enabling act for its admission was passed by
congress June 20, 1910. The joint resolution for its

admission was passed August 21, 1911, to talce effect

upon proclamation by the president that certain

conditions had been complied with. The proclama-
tion was made January 6, 1912.

NEW PROMISE. A contract made after

the original promise has, for some cause,

been rendered invalid, by which the promisor

agrees to fulfil such original promise. With-
in the meaning of the statute of frauds the

renewal of a promise to pay Is a new prom-

ise; McCrillis v. Millard, 17 R. I. 724, 24

Atl. 576. See Limitations.

NEW TRIAL. A re-examlnatlon of an is-

sue in fact before a court and a jury, which

has been tried at least once before the same
court ; Hill. N. Tr. 1. A rehearing of the le-

gal rights of the parties, upon disputed facts,

before another jury, granted by the court on

motion of the party dissatisfied with the re-

sult of the previous trial, upon a proper case

being presented for the purpose; 4 Chitty,

Gen. Pr. 30; Grab. & W. N. Tr. 32. It is

either upon the same, or different, or addi-

tional evidence, before a new jury, and prob-

ably, but not necessarily, before a different

judge. It is a re-examination of an issue

of fact in the same court after a trial and
decision by a jury, court or feferee; Har-

per V. Hildreth, 99 Cal. 265, 33 Pac. 1103.

The origin of the practice of granting

new trials is of extremely ancient date, and,

consequently, involved in some obscurity.

Blackstone gives the most connected and
satisfactory account of it of any writer; 3

Com. 387.

Courts have, in general, a discretionary

power to grant or refuse new trials, accord-

ing to the exigency of each particular case,

upon principles of substantial justice; 1

Burr. 390. That the trial judge is not satis-

fied with a verdict is not binding on the

court in banc, but deserves serious consider-

ation ; L. J. 55 Q. B. 403. This discretion is

generally not reviewable on error; Hardin v.

Inferior Court, 10 Ga. 93; Kerr v. Clampitt,

95 U. S. 188, 24 L. Ed. 493 ; Rex v. Gough, 2

Doug. 791 ; and such action by the court may
be talcen if a motion is not made within the

time limited by rule or statute, since "if the

court conceive a doubt that justice is not

done, it is never too late to grant a new
trial, but not on application of the party"

;

Lord Mansfield in 5 Term 437; and the

same opinion was expressed by Kenyon, C.

J., and Buller, J., in 5 Term 436. It should
be exercised with great caution where a new
trial is aslied only because the verdict is

against the weight of the evidence ; Ruffner's
Heirs v. Hill, 31 W. Va. 428, 7 S. E. 13.

Where one party moves for a new trial

and the opposing party consents thereto, the
court is not compelled to grant the same;
Smedley v. R. Co., 45 lU. App. 426. An or-

der granting a new trial operates to set

aside the judgment; Wheeler v. Kassabaum,
76 Cal. 90, 18 Pac. 119.

"Ordinarily a court has no power to grant

a new trial after the adjournment of the

term if no application has been made previ-

ous to the adjournment and no continance
granted"; Belknap v. tJ. S., 150 U. S. 588,

14 Sup. Ct. 183, 37 L. Ed. 1191; Sanderson
T. TJ. S., 210 U. S. 168, 175, 28 Sup. Ot. 661,

52 L. Ed. 1007, where it was held that the
power to grant a new trial after the term
may be given by statute and that the provi-

sion of U. S. R. S. § 1088, permitting a mo-
tion for a new trial on behalf of the govern-

ment within two years after final disposition

of a claim by the court of claims was within
the power of congress, inasmuch as, where
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the government consents to be sued; it may
attach such conditions as to it seem proper.

And in Pennsylvania by statute (1903) the

supreme court may authorize the trial court
to: grant a new trial, nunc pro tuno, after the

term at which a ^jrisoner was convicted and
sentenced for murder in the first degree,

when it is made to appear that there is

ground for substantial doubt of guilt. But a
new trial may be granted after judgment so

long as the case is still under the control of

the trial court and if the motion was made
reasonably within the rule of the state stat-

ute or common law ; B-iiig™^n v. Wester
Mfg. Co.; 170 U. S. 675, 18 Sup. Ot. 786, 42

L. Ed. 1192.

The usual grounds for a new trial may
be enumerated as follows:

The not giving the defendant sufflcient no-

tice of the time and place of trial, unless

waived by an appearance and making a de-

fence, will be a ground for setting aside the

verdict; 3 Price 72; Lisher v. Parmelee, 1

Wend; (N. Y.) 22. But the defendant's ig-

norance must not have been owing to his

own negligence, and the insufliciency of the

notice must have been reasonably calculated

to mislead him ; 3 B. & P. 1 ; Kitchen v.

Crawford, 13 Tex. 516; Seymour v. Miller,

32 Conn. 402.

Pleadings. FaUure of the complaint to

state a cause of action is available on mo-
tion for a new trial; Consol. Ganal Co. v.

Peters, 5 Ariz. 80, 46 Pac. 74 ; so-of one which
shows the alleged cause of action to be bar-

red; Lambert v. Mfg. Co., 42 W- Va. 813,
26 S. B; 431:

Misconduct of parties, counsel, or witness-
es. The use of crutches by plaintiff in going
to and from the witness stand, when just
before and after the trial he walked readily
without them, is ground for a new trial;

.Corley v. K. Co., 12 App. Div. 409, 42 N. X.
Supp. 941; but plaintiff's hysteria while on
the witness stand is not; Chicago & B. R.
Co. V. Meech, 163 111. 305, 45 N. E. 290; nor
is a controversy, between court and counsel,
during .the trial, not prejudicial to the de-
feated party; Herdler v. Range Co., 136 Mo.
3, 37 S. Wi 115 ; nor improper remarks made
by counsel in,his argument; Gulf, 0. & S. F.
Ky. Co. V. Curb, 66 Fed. 519; 13 C. C. A. 587,
2? U. S. App. 663.

A new trial will be granted where jurors
were treated by a party to the cause; Phil-
lipsburgh Bk. v. Fnlmer, 31 N. J. L. 52, 86
Am. Dec, 193; Harrington v. Probate Judge,
153 Mich. 660, 117 JST. W. 62 ; Scott v. Tubbs,
43 Colo. 221, 95 Pac. 540, 19 L. R. A. (N, S.)

733, and note ; or by counsel ; People v. Mon-
tague, 71 Mich' 447, 39 N. W. 585 ; Rainy v.

State, 100 Ga. 82, 27 S. B. 709; Steenburgh
V. McRorie, 60 Misc.; 510, 113 N. Y. Supp.
1;118; Stewart V. Woolman, 26 Oht. Rep. tl4;
or by persons interested; McGUl Bros. v.

Ry., 75 S. C. 177, 55 S. E. 216; 6 U. C. Q. B.

O. S. 352; though in, some cases, where the

,
treating was satisfactorily explained and
considered innocent of evil effect, the verdict

was not disturbed, though generally disap-

proval of the practice was expressed; Pat-

ton V. Mfg. Co., 11 R. X. 188 ; Doe v. Roe, 3

Pennewlll (Del.) 128, 50 Atl. 217. Giving the

jury a dinner in a public place after the

verdict is rendered is not ground for a new
trial; Beach Front Hotel Co. v. Sooy, 197

Fed. 881, 118 C. C. A. 579.

Mistakes or omissions of officers in sum-
moning and drawing jurors, when the irreg-

ularity deprives the party complaining of a
substantial right, will entitle him to a new
trial; Straughan v. State, 16 Ark. 37; Com. v.

Roby, 12 Pick. (Mass.) 496. Likewise,
where the officer summoning the jury is

nearly related to one of the parties; Mun-
shower v. Patton, 10 S. & R. (Pa.) 334, 13
Am. Dec. 678; Rector v. Hudson, 20 Tex. 234;
or is interested in the event ; Woods v.

Rowan, 5 Johns. (N. Y.) 133; unless the ob-

jection to the officer was waived by the
party; Walker v. Green, 3 Greenl. (Me.) 215;
Orrok v. Ins. Co., 21 Pick. (Mass.) 457, 32
Am. Dec. 271 ; or the authority of the officer

be so circumscribed as to put it out of his

power to select an improper jury ; Wakeman
V. Sprague, 7 Cow. (N. Y.) 720. A verdict

will be set aside for the following causes:
The unauthorized interference of a party,
or his attorney, or the court, in selecting or
returning jurors, unless the interference can
be satisfactorily explained; Park v. Harri-
son, 8 Humphr. (Tenn.) 412; that a juror
not regularly summoned and returned per-

sonated another; Stripling v. State, 77 Ga.
108, 3 S. B. 277; 7 Dowl. & R. 684; but not
if the juror personated another through mis-
take, was qualified in other respects, and no
injustice has been done; 12 East 229; To-
ledo Consol. St. R. Co. v. R. Co., 12 Ohio
Cir. Ct. R. 367. That a juror sat on the
trial after being challenged and stood aside,
unless the party complaining knew of it,

and did not object; Jordan v. Meredith, 3
Yeates (Pa.) 318, 2 Am. Dec. 373; that a ju-
ror was discharged without any sufficient
reason, after being sworn ; Stewart v. State^
1 Ohio St. 66; but not if the juror was dis-

charged ijy mistake and with the knowledge
and acquiescence of the party ; Com. v. Stow-
ell, 9 Mete. (Mass.) 572; State v. Lytle, 27
N. 0. 58 ; that the jury were not sworn, or
that the oath was not administered in the
foi-m prescribed by law; Irwin v. Jones, 1
How. (Miss.) 497.

The disqualiftcation of jurors, if it has not
been waived, will be ground for a new trial

;

but a principal cause of challenge to a juror,
not discovered during the trial, will not re-
quire a new trial in a criminal case, unless
injustice resulted to the prisoner from the
fact that such juror served; State v. Harri-
son, 36 W. Va. 729, 15 S. B. 982, 18 L. R. A.
224 ; that a juror was also a member of the
grand jury toding the bill will not sustain
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a motion In arrest of judgment, where no ob-

jection was made to the juror on the trial;

State V. Cooler, 30 S. C. 105, 8 S. E. 692,

3 L. R. A. 181; People v. Lewis, 4 Utah, 42,

5 Pac. 543. The want of a necessary prop-

erty qualification is ground for a new trial

;

4 Term 473; Brlggs v. Georgia, 15 Vt. 61;

irregularity in selection, which results in

injury to the defeated party ; State v. Breen,

59 Mo. 417; but after a plea of not guilty

and conviction, defendant may not object to

the venire or to jurors summoned under it;

State V. Cole, 9 Humphr. (Tenn.) 626; or to

a juror whose name was not in the, box, on

the list, or on the books of the tax receiver;

Osgood V. State, 63 Ga. 791; but not if it ap-

pears that injustice was not done; Beck v.

Thompson, 31 W. Va. 459, 7 S. B. 447, 13 Am.
St. Rep. 870 ; and there was a fair trial, and
the verdict was fully warranted by the evi-

dence; Fisher v. Yoder, 53 Fed. 565. Rela-

tionship to one of the parties ; Hardy v.

Sprowle, 32 Me. 310 ; or to one of the coun-

sel ; Brown v. Reed, 81 Me. 158, 16 Atl. 504

;

Swift V. Mott, 92 Ga. 448, 17 S. E. 631; or

business relations with the counsel; Fealy
V. Bull, 11 App. Div. 468, 42 N. Y. Supp. 569

;

is ground ; but knowledge of such relation

must not have been obtained before trial,

else the disqualification is waived; Jewell v.

Jewell, 84 Me. 304, 24 Atl. 858, 18 L. R. A.

473; unless the relationship be so remote as

to render it highly improbable that it could

have had any influence; Churchill v.,Church-
ill, 12 Vt. 661. So is interest in the event;

Wood V. Stoddard, 2 Johns. (N. Y.) 194;

Page V. R. R., 21 N. H. 488 ; concealment of

his interest by juror; Pearcy v. ins. Co., Ill
Ind. 59, 12 N. E. ^8, 60 Am. Rep. 673 ; bias or

prejudice; U. S. v. Fries, 3 Dall. (U. S.) 515,

1 L. Ed. 701; where a juror was deputy
prosecuting attorney; Block v. State, 100

Ind. 357 ; conscientious scruples against find-

ing a verdict of guilty; Pierce v. State, 13
N. H. 536; Martin v. State, 16 Ohio 364;
People V. Damon, 13 Wend. (N. Y.) 351; an
opinion held by juror which would have ex-
cluded him if discovered before he was
sworn; State v. Harrison, 36 W. Va. 729,

15 S. E. 982, 18 L. R. A. 224 ; and mental or
bodily disease unfitting jurors for the intel-

ligent performance of their duties; Hogs-
head V. State, 6 Humphr. (Tenn.) 59; Bax-
ter V. People, 3 Gilman (111.) 368; alienage;
Richards v. Moore, 60 Vt. 449, 15 Atl. 119;
(but riot criminality of juror ; State v. Pow-
ers, 10 Or. 145, 45 Am. Rep. 138; Hill v. Cor-
coran, 15 Colo. 270, 25 Pac. 171; but see

Greenup v. Stoker, 3 Gilman [111.] 202; Hol-

lingsworth v. Duane, 4 Dall. [U. S.] 353,

1 L. Ed. 864) . The want of purely statutory

qualifications, such as citizenship, age, prop-

erty, etc., which are not essential to an in-

telligent and impartial discharge of duty by
a juror, are not treated vrith the same strict-

ness as bias and like causes; Brewer v. Ja-

cobs, 22 Fed. 234.

When inddrect measures have 'been resort-

ed to, to prejudipe the jury, or tricks prac-

tised or disingenuous attempts made to sup-,

press or stifle evidence or thwart the pro-

ceedings, or to obtain an unconscionable ad-

vantage, they will be defeated by granting

a new trial. For example : where papers

material on the point In issue, not previously

submitted, are surreptitiously handed to the

jury; Cas. temp. Hardw. 116; Sheaff v.

Gray, 2 Yeates (Pa.) 273; or where the par-

ty, or some one in his behalf, directly ap-

proaches the jury on the subject of the trial

;

Ritchie v. Holbrooke, 7 S. & R. (Pa.) 458;

Knight V. Freeport, 13 Mass. 218; or where

one not a member of the jury slept in the

same room with them, and had a conversa-

tion with one or two of them, in which he

made statements reflecting on the character

of the party against whom the verdict was
rendered; Welch v. Taverner, 78 la. 207, 42

N. W. 650. But if the other party is aware
of such attempts, and neglects to correct

them when in his power, he will be deemed
to have waived all objection; 11 Mod. 118.

If the interference with the jury comes from
a stranger, be without fault in the jury, and
without the knowledge of the parties, and no
injury has thereby ensued,, the verdict will

not be disturbed ; Stewart v. Small, 5 Mo.
525; Luster v. StatOj 11 Humphr. (Tenn.)

169; Rowe v. State, id. 491. But see Boles

V. State, 13 Smedes & M. (Miss.) 398. Where
the jury, after retiring to deliberate, exam-

ined witnesses in the case, a new trial was
granted; Cro. Eliz. 189; Thompson v. Mal-

let, 2 Bay (S. C.) 94; Smith v. Graves, 1

Brev. (S. C.) 16; so, also, when one of their

number communicates to his fellows private

information possessed by him, which influ-

ences the finding; Booby v. State, 4 Yerg.

(Tenn.) Ill; Wood R. Bk. v. Dodge, 36 Neb.

708, 55 N. W. 234 ; or the judge addresses a
note to them, or privately visits them, after

they have retired t6 deliberate; Sargent v.

Roberts, 1 Pick. (Mass.) ii37, 11 Am. Dec.

185 ; or a juror takes a private view ; Har-
rington V. R. Co., 157 Mass. 579, 32 N. E.

955; Consolidated Ice-Mach. Co. v. Ice Co.,

57 Fed. 898; Woodbury v. Anoka, 52 Minn.
329, 54 N. W. 187.

Misconduct of jurors will sometimes avoid
the verdict, and by the weight of authority,

if prejudicial, is ground for reversal; Com.
V. Landis, 12 Phila. (Pa.) 576.

Instances of misconduct are: Jurors bet-

ting as to the result; Booby v. State, 4

Yerg. (Tenn.) Ill ; sleeping during the trial

;

Baxter v. People, 3 Gilman (111.) 368; see

Com. V. Jongrass, 181 Pa. 172, 37 Atl. 207;

unauthorized separation ; Wesley v. State, 11

Humphr. (Tenn.) 502 ; but see State v. Har-
per, 101 N. C. 761, 7 S. B. 730, 9 Am. St. RejJ.

46; Territory v. Hart, 7 Mont. 489, 17 Pac.

718; Sanitary Dist. of Chicago v. CuUerton,
147 m. 385, 35 N. B. 723; taking refresh,
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ment at the charge of the prevailing party

;

Harrison v. Rowan, 4 Wash. C. O. 32, Fed.

Cas. No. 6,142 ; Vose v. Muller, 23 Neb. 171,

36 N. W. 583; see supra; see Wichita & W.
R. Co. V. Fechheimer, 49 Kan. 643, 31 Pac.

127 ; drinking spirituous liquor ; Gregg's Les-

see V. McDaniel, 4 Harr. (Del.) 367; Rose v.

Smith, 4 Cow. (N. X.) 17, 15 Am. Dec. 331;

People V. Douglass, 4 Cow. (N. Y.) 26, 15

Am. Dec. 332; People v. Lee Chuck, 78 Cal.

317, 20 Pac. 719; if any mental incapacity

results therefrom ; Territory v. Burgess, 8

Mont. 57, 19 Pac. 558, 1 L. R. A. 808 ; but see

Territory v. Burgess, 8 Mont. 57, 19 Pac.

558, 1 L. R. A. 808; State v. Bailey, 100 N.

C. 528, 6 S. E. 372; talking to strangers on

the subject of the trial ; Bennett v. Howard,
3 Day (Conn.) 223; Riley v. State, 9 Humphr.
(Tenn.) 646; but not general conversation;

State V. Harrison, 36 W. Va. 729, 15 S. E.

982, 18 L. R. A. 224 ; determining the verdict

by a resort to chance ; Harvey v. Rickett, 15

Johns. (N. Y.) 87; Hendrickson v. Kingsbury,

21 la. 379; St. Martin v. Desnoyer, 1 Minn.
156 (Gil. 131), 61 Anil. Dec. 494; Boynton v.

Trumbull, 45 N. H. 408 ; by returning as the

verdict the quotient obtained by dividing by
twelve the total of the sums named by the

jurors; E. Tennessee &'W. N. C. R. Co. v.

Winters, 85 Tenn. 240, 1 S. W. 790 ; Parshall

V. R. Co., 35 Fed. 649; Houk v. Allen, 126

Ind. 568, 25 N. E. 897, 11 L. R. A. 706. But
not every irregularity which would subject

jurors to censure will overturn. the verdict,

unless there be some reason to suspect that

it may have had an Influence on the final re-

sult. See Testard v. State, 26 Tex. App. 260,

9 S. W. 888 ; State v. Gould, 40 Kan. 258, 19

Pa!c. 739. In general, if it does not appear
that the misconduct was occasioned by the

prevailing party or any one in his behalf,

and does not indicate improper bias, and the

court cannot see that it either had or might
have had an effect unfavorable to the party
moving for a new trial, the verdict will not
be disturbed. For gross misconduct of the
jury a new trial may be granted on grounds
of public policy; Hilly. New T. 198. Where
the jury after returning an informal verdict

were discharged, and within thirty seconds

recalled and the verdict corrected, the sepa-

ration will not vitiate the verdict; Boyett v.

State, 26 Tex. App. 689, 9 S. W. 275. When
the jury were kept out eighty-four hours it

was held that their agreement was coerced

and a new trial ordered; People v. Sheldon,

156 N. Y. 268, 50 N. B. 840, 41 L. R. A. 644,

66 Am. St. Rep. 564. i

Reading a newspaper account of the facts

Is misconduct ; Moore v. State, 36 Tex. Cr.

R. 88, 35 S. W. 668; "but if favorable to the

prisoner or not such as to cause prejudice

against him, it is immaterial; U. S. v. Reid,

12 How. (U. S.) 361, 13 L. Ed. 1023. If the

article was such as to aid in reaching a ver-

dict, a new trial will be granted; Mattox v.

U. S., 146 V. S. 140, 13 Sup. Ct. 50, 36 L. Ed.

917; People v. Stokes, 103 Cal. 193, 37 Pac.

207, 42 Am. St. Rep. 102. Where jurors had
read a newspaper article with a strong bias

against the prisoner, but records so clearly

established guilt that whether they had read

the article or not they could have returned

no other verdict, a new trial was denied

;

State V. Williams, 96 Minn. 351, 105 N. W.
265. The reading by jurors of a scurrilous

newspaper article is ground for a motion

for a new trial, but where the jurors had
been interrogated, and counsel had expressed

himself satisfied and declined to press a mo-

tion to withdraw a juror, he was not after-

wards entitled to a new trial ; U. S. y. Mar-

rin, 159 Fed. 767, 772, where many cases of

motions for new trials on that ground are

cited.

Error of the judge will be ground for a
new trial ; such as, admitting illegal evidence

which has been objected to,—unless the ille-

gal evidence was wholly immaterial, or it is

certain that no injustice has been done;
Thompson v. Thompson, 77 Ga. 692, 3 S. E.

261 ; and where the illegal testimony was ad-

mitted in gross violation of the well-settled

principles -which govern proof, it has been

deemed per se ground for a new trial, not-

withstanding the jury were directed to dis-

regard it; Penfield v. Carpender, 13 Johns.

(N. Y.) 350; but see Hamblett v. Hamblett,

6 N. H. 333; improperly rejecting evidence

tending in any degree to aid the jury in de-

termining a material fact ; (joleman v. AUen,

3 J. J. Marsh. (Ky.) 229 ; the admission of

incompetent evidence, although of slight im-

portance, if the party has suffered or might
have suffered prejudice by its admission;
Glover v. Flowers, 101 N. C. 134, 7 S. E. 579;
but the objection that the jury were not al-

lowed to take to their room letters introduc-

ed in evidence cannot first be raised on a
motion for a new .trial; German S. Bk. v.

Bank, 101 la. 530, 70 N. W. 769, 63 Am. St.

Rep. 399 ; nor the admission of improper evi-

dence not objected to at the trial; Herdlei
V. Range Co., 136 Mo. 3, 37 S. W. 115; with-

drawing testimony once legally before the
jury,—unless the excluded testimony could
not be used on a second trial ; Brown v. Wil-
liams, 4 Humphr. (Tenn.) 22; denying to a
party the right to be heard through counsel

;

Belmore v. Caldwell, 2 Bibb (Ky.) 76; erro-

neously refusing to grant a non suit; Foot
V. Sabin, 19 Johns. (N. Y.) 154, 10 Am. Dec.
208; improperly restricting the examination
or cross-examination of witnesses, or allow-
ing too great latitude in that respect, under
circumstances which constitute a clear case
or abuse; Allen v. Bodine, 6 Barb. (N. Y.)

383; refusing to permit a witness to refer

to documents to refresh his memory, where,
by the denial, the complaining party has sus-

tained injury; Key v. Lynn, 4 Litt (Ky.)
338; improperly refusing an adjournment,
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whereby injustice has been done; Bishop v.

State, 9 Ga. • 121 ; improperly denying the
right to open and close at the trial; Royce
V. Gazan, 76 Ga. 79; refusing to give such
instructions to the jury as properly arise in

the case, where It is manifest that the jury
erred through want of instruction; Maston
V. Fanning, 9 Mo. 305; giving to the jury
binding instructions, when there are circum-
stances in the case which ought to have been
submitted to them,—unless the verdict is in

strict accordance with the weight of evi-

dence; Fitzgerald v. Alexander, 19 Wend.
(N. Y.) 402; giving an erroneous exposition

of the law on a point material to the issue,

—

imless it is certain that no injustice has been
done, or the amount in dispute is very trifling,

so that the injury is scarcely appreciable;

Stoddard v. R. Co., 5 Sandf. (N. Y.) 180;
misleading' the jury by a charge which is

not explicit, or which is absurd and impos-
sible, or contradictory, or argumentative and
evasive; Benham v. Gary, 11 Wend. (N. Y.)

83; erroneous instruction as to the proof
that is requisite ; Handly v. Harrison, 3 Bibb
(Ky.) 481; State v. Somerville, 21 Me. 20;
misapprehension of the judge as to a ma-
terial fact, and a direction to the jury ac-

cordingly, whereby they are misled; Murden
V. Ins. Co., 1 Mill (S. C.) 200; see Mis-
DiBECTioN; instructing the jury as to the
law upon facts which are purely hypo-
-thetical,—but not if the charge was correct

in point of law, and the result does not
show that the jury were misleu by the gener-

ality of the charge; Bethune v. McCrary, 8
Ga. 114; submitting as a contested point

what has been admitted; Toby v. Reed, 9

Conn. 216; erroneously leaving to the jury

the determination of a question that should
have been decided by the court, whereby
they have mistaken the law; charging as

to the consequences of the verdict; Baylies

V. Davis, 1 Pick. (Mass.) 206; 2 Graham &
W. New Tr. 595. Neither the rejection nor
admission of Immaterial evidence is cause
for a new trial; Thompson v. Thompson, 77
Ga. 692, 3 S. E. 261.

Misconduct of the Court. Where the

judge took it upon himself to develop the

plaintiff's case by asking questions, which
would have been objectionable if asked by
counsel, the appellate court reversed the
judgment and granted a new trial, remark-
ing that they would have done so, even if no
exception had been taken, owing to the ex-

treme use of judicial power; Bolte v. Ry.
Co., 38 App. Div. 234, 56 N. Y. Supp. 1038;
and such abuse of judicial discretion is rec-

ognized as a ground of relief in Wheeler v.

Wallace, 53 Mich. 355, 19 N. W. 33 ; Dunn v.

People, 172 111. 582, 50 N. E. 137, where the
court objected to the examination of witness-

es in criminal trials as prejudicial to a fair

result. And see 13 H. L. R. 144.

Where the trial judge smiled when the

name of a witness was called out as Ananias
Godvrtn, and an exception was taken and the

witness was not examined, it was held not

reversible error and the appellate court re-

marked that it was impossible to place Itself

In a position to consider intelligently the

harmful effect, if any, of this slight lapse

from severe judicial decorum had Ananias
been before the jury as a witness. It is rea-

sonably certain, however, that had he been

presented to the jury, the biblical forbear

of the name would speedily have been

brought to the attention of any juror so ig-

norant as to be unaware of it, and that the

smile was natural, even if not justified or ex-

cusable; Bellamy v. State, 56 Fla. 43, 47
South. 868.

Surprise, as a ground for setting aside

the verdict, is cautiously allowed. When
it is occasioned by the act of the adverse
party, or. by circumstances out of the
knowledge ^nd beyond the control of the

party injured by it, this has sometimes
been held to constitute grounds for relief;

but not when he might have been fully

informed by the exercise of ordinary dili-

gence; Matthews v. Allaire, 11 N. J. L. 242;
Clifford V. R. Co., 12 Colo. 125, 20 Pac. 333;
although even when the complainant is not
entirely free from fault, the court, in cases
where great wrong would otherwise be done,
will, for the sake of promoting justice, grant
a new trial. Among the cases of surprise
may be enumerated the following: the un-
expectedly being summoned and detained as
a witness or juror in another court, or sud-
den and serious illness, which prevents the
party from attending at ,the trial; Stewart
V. Durrett, 3 T. B. Monr. (Ky.) 113; Sher-
rard v. Olden, 6 N. J. L. 344 ; that the cause
was brought on prematurely, in the absence
of the party; Donallen v. Lennox, 6 Dana
(ky.) 89; erroneous ruling of the court as
to the right to begin, which has worked
manifest injustice; Davis v. Mason, 4 Pick.
(Mass.) 156; but see Comstock v. Ecclesias-
tical Soc, 8 Conn. 254, 20 Am. Dec. 100;
Scott V. Hull, 8 Conn. 296; perturbation of
counsel, arising from sudden and dangerous
sickness occurring in his family and coming
to his knowledge during the trial; Cutler v.

Rice, 14 Pick. (Mass.) 494; where some un-
foreseen accident has prevented the attend-
ance of a material witness; 6 Mod. 22;
Glover v. Miller, Harp. (S. C.) 267; that tes-
timony beyond the reach of the party in-
jured, and completely under the control of
the opposite party, was not produced at
the trial; Jackson v. Warford, 7 Wend. (N.
Y.) 62; that competent testimony was un-
expectedly ruled out on the trial; Boyce v.

Yoder, 2 J. J. Marsh. (Ky.) 515; where a
party's own witnesses, through forgetfulness,
mistake, contumacy, or perjury, testify dif-
ferently than anticipated, or where evidence
is unexpectedly sprung upon a party by his
opponent; Wilson v. Brandon, 8 Ga. 136;
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the withdrawal of a material witness before
testifying, attended with suspicions of col-

lusion; Tilden v. Gardiner, 25 Wend. (N.

T.) 663; that a material witness was sud-

denly deprived of the power of testifying by
a paralytic stroke, or other affection, or that

the testimony of the witness was incohe-

rent on account of his being disconcerted at

the trial ; Ainsworth v. Sessions, 1 Root
(Conn.) 175; where it is discovered after

the trial that a material witness who tes-

tified is interested in the event, or where it

is probable that the verdict was obtained by
false testimony, which the party injured

could not until after the trial contradict or

expose; 2 C. B. 342; Morrell v. Kimball, 1

Greenl. (Me.) 822. But a new trial cannot
be obtained on the ground of surprise caused
by evidence which was clearly within the is-

sues presented by the pleadings ; Gulf, G. &
S. F. R. Co. V. Shearer, 1 Tex. Civ. App. 343,

21 S. W. 133. There Is no such ground
for granting a new trial as mistake or in-

advertence, as distinguished froln accident

or surprise ; Fincher v. Malcolmson, 96 Cal.

38, 30 Pac. 835. Accident or surprise which
ordinary prudence could not have guarded
against, does not include. ignorance, mistake,

nor misapprehension of an attorney, not oc-

casioned by the adverse party, nor misman-
agement of the defence by the attorney,

through design, ignorance, or neglect ; Hold-
erman v. Jones, 52 Kan. 743, 34 Pac. 352;

Tittman v. Thornton, 107 Mo. 500, 17 S. W.
979, 16 U R. A. 410.

New trials on accoimt of after-discovered

evidence are granted but rarely, and with
great caution. The court, in order to set

aside the verdict on this ground, must be
satisfied that the evidence has come to the

applicant's knowledge since the trial ; Wig-
gin v.- Coflin, 3 Sto. 1, Fed. Gas. No. 17,624

;

State V. Carr, 21 N. H. 166, 53 Am. Dec. 179;

that it is not owing to the want of diligence

that it did not come sooner ; Floyd v. Jayne,
6 Johns. Ch. (N. Y.) 479; Wright v. Exp.
Co.,^0 Fed. 85; Etowah G. M. Co. v. Exter,

91 Ga. 171, 16 S. E. 991; Harralson v. Bar-
rett, 99 Cal. 607, 34 Pac. 342; that it is so

material that it will probably produce a
different result; Chicago v. Edson, 43 111.

4.j>p. 417; see Morgan v. Bell, 41 Kan. 345,

21 Pac. 255; and that it is not cumulative;
Aiken v. Bemis, 3 Woodb. & M. 348, Fed.
Ca's. No. 109; as mere cumulative evidence
iS; insufiicient to warrant a new trial ; Plumb
v.. Campbell, 129 111. 101, 18 N. E. 790; Gil-

more V, Brost, 39 Minn. 190, 39 N. W. 139

;

Sabine & E. T. R. Co. v. Wood, 69 Tex. 679,

7 S. W, 372; Bond v. Com., 83 Va. 581, 3

S. E. 149 ; but the rule does not apply where
it is cumulative evidence to prove an alibi;

State V. Stowe, 3 Wash. 206, 28 Pac. 337, 14
Ij. R. a. 609. Nor must the sole object of
the newly-discovered evidence be to impeach
witnesses examined, on the former trial;

Robinson v. Veal, 79 Ga. 633, 7 S. E. 159;
Brown v. Grove, 116 Ind. 84, 18 N. B. 387, 9
Am. St. Rep. 823; State v. Mitchell, 102

N. C. 347, 9 S. E. 702. The moving party

must state what the evidence is, and what
diligence he has used in the preparation of

his case ; and his application must be ac-

companied by .affidavits of the newly-discov-

ered witness, unless some cause be shown
why they cannot be produced; Sheppard v.

Sheppard, 10 N. J. L. 25.0 ; Gilbert v. Wood-
bury, 22 Me. 246. Evidence which could

have been procured before the trial by the

exercise of reasonable dilig,ence is not suffi-

cient; Beachley v. McCormick, 41 Kan. 485,

21 Pac. 646 ; Gray v. Barton, 62 Mich. 186,

28 N. W. 813; Fears v. Albea, 69 Tex. 437,

6 S. W. 286, 5 Am. St. Rep. 78; Booth v.

McJilton, 82 Va. 827, 1 S. E. 137.

When a continuance on account of ab'

sent testimony is refused, and it subsequent-
ly appears that such evidence is necessary
and material to the defendant, he should be
awarded a new trial; Fowler v. State, 25
Tex. App. 27, 7 S. W. 340; McCline v. State-,

25 Tex. App. 247, 7 S. W. 667.

Perjury. Where perjured testimony had
been procured by bribery on the part of the
succe^ssful party, it was held not a ground
for setting aside a verdict, though there, was
a reasonable certainty that the result of a
new trial would be different; Pico v. Cohn,
91 Cal. 129, 25 Pac. 970, 27 Pac. 537, 13 L.

R. A. 336, 25 Am. St. Bep. 159; nor where
the perjured testimony was obtained by con-
spiracy of the opposing party and his wit-
nesses ; Ross V. Wood, 70 N. Y. 9 ; the perr
jury of a witness will not be a ground for a
new trial even if he promise that he would
tell the truth; Loucheine v. Strouse, 49
Wis. 623, 6 N. W. 360; but a new trial was
granted where one party alleged that a
witness had committed perjury and the al-

legation was sustained by the affidavit of
the witness; Seward v. Cease, 50 111. 238.
In any event, a conviction of perjury is nec-
essary before a new trial will be granted be-

cause of it; Holtz v. Schmidt, 44 N. T.
Super. Ct. 327; unless the witness has died
since the trial so that his conviction is im-
possible; Dyche v. Patton, 56 N. C. 332;
where there has been a conviction, a new
trial was granted; Great Falls Mfg. Co. v.

Mathes, 5 N. H. 574. But the conviction for
perjury would not be ground for granting a
new trial where it was procured mainly on
the testimony of the party moving for the
new trial; Home v. Home, 75 N. C. 101.
Pico V. Cohn, supra, was decided mainly on
the authority of tJ. S. v. Throckmorton, 98
U. S. 65, 25 L. Ed. 95, in which keeping the
unsuccessful party away from the court by a
false promise of a compromise, or falsely
keeping him In ignorance of the suit, or a
fraudulent pretence of the attorney who rep-
resented the party and corruptly sold out
his client's interests, were given as illustra-
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tions of the rule ttiat In order to afford a

basis for setting aside a Judgment on the

ground of fraud, it must be extrinsic or col-

lateral to the question examined and deteir-

mined.
Excessi/ve damages may be good cause

for granting a new trial; first, where the

measure of damages is governed by fixed

rules arid principles, as in actions , on con-

tracts, or for torts to property, the value of

which may be ascertained by evidence; sec-

ond, in suits for personal injuries, where,

although tfiere is no fixed criterion for as-

sessing the damages, yet it is clear that the

jury acted from passion, partiality, or cor-

ruption; Lang V. Hopljins, 10 Ga. 37."

•A new trial should be granted for an
error of law, where the general merits

of the case, as one for a recovery at all,

are doubtful, and where the damages are
apparently excessive; Savannah, F. & W. R.

Co. v. Harrigan, 80 Ga. 6.02, 7 S. B. 280. In

actions for personal torts, a new trial will

not, in general, be granted on account of

the smallness of the damages, unless the

verdict Is the result of contrivance by the

defendant, or surprise on the plaintiff, or of

partiality or misconduct of the jury, or un-

less the finding is entirely disproportioned

to the injury. See 49 L. J. Q. B. 233, where
a verdict of £7,000 in favor of a physician

for damages, caused by defendant's negli-

gence, was set aside on the ground of the

damages being insufiicient.

A state statute forbidding new trials on
account of inadequate damages, if binding

on the federal courts, would be In violation

of the constitutional right of a trial by
jury; Hughey v. Sullivan, 80 Fed. 72.

Where the verdict is for an amount exceed-

ing the damages laid in the writ, it will be
set aside unless the plaintiff will release the
excess; Mclntire v. Clark, 7 Wend. (N. X.)
330. See Jtjey; Damages.
The court will not grant a new trial on

motion of plaintifC on the ground that the
amount of the verdict was inadequate,' where
in its opinion the verdict should have been
for the defendant; Blazosseck v. Sherman
Co., 141 Fed. 1022.

It is within the discretion of the trial

court, after a verdict awarding excessive
damages, to make an order denying a mo-
tion for a new trial on the condition that
the plaintiff will remit a certain part of the
verdict; Davis v. Southern Pac. Co., 98 Cal.

13, 32 Pac. 646; Arkansas Valley L. & C.

Co. V. Mann, 130 U. S. 69, 9 Sup. Ct. 458, 32
L. Ed. 854. It is error to set aside a verdict

,
as excessive unless the amount Is such as to

show misconduct and Impropriety on the part
of the jury ; Scott V. Pub. Ass'n, 74 Hun
284, 26 N. Y. Supp. 690. Where the question
of damages is peculiarly for the jury, if the

court grant a new trial, it should be granted
absolutely and not en condition of a refusal

to file a remittitur; Albany t. Sikes, 94 Ga.

30, 20 S. B. 257, 26 L. R. A. 653, 47 Am. St
Rep. 132.

'

When the verdict is clearly against the

law, it will be set aside, notwithstanding the

jury had power to decide both the law and
the fact, or the issue was one exclusively of

fact and there have been concurrent verdicts

by two successive juries; State v. Sims, Dudl.

(Ga.) 213; Chambers v. Collier, 4 Ga. 193;

see Cheatham v. Lord, 79 Ga. 770, 4 S. E.

162 ; if, however, substantial justice has been

done, a new trial will not be granted though
the law arising on the evidence would have
justified a different result; 1 Burr. 54; 4

Term 468.

The jury are bound to follow the instruc-

tions of the court, even though they be held

erroneous by the appellate court; they are

the law of the trial ; Barton v. ShuU, 62 Neb;

570, 87 N. W. 322; Crane v. R. Co., 74 la.

330, 37 N. W. 397, 7 Am. St. Rep. 479; Flem-
ming V. Ins. Co., 4 Whart. (Pa.) 59, 33 Am.
Dec. 33 ; Emerson v. Santa Clara County, 40
Cal. 543; Murray v. Heinze, 17 Mont. 353,

42 Pac. 1057, 43 Pac. 714; Swartout v. WU-
lingham, 6 Misc. 179, 26 N. Y. Supp. 769;
Lucas V. Clafflin, 76 Va. 269; 17 C. B. 280;

Lynch v. Iron Works, 132 Ky. 241, 116 S.

W. 693, 21 L. B. A. (N. S.) 852, and note;

even if the judge is subsequently convinced

that his view of the law was wrong; Paul
V. Casselberry, 12 Phila. (Pa.) 313; Dent v;

Bryce, 16 S. C. 1 ; although if there is an in-

struction which is correct and with which
the verdict accords, it will be sustained;

Cobb V. R. Co., 38 la. 601; contra; Wellborn
V. Weaver, 17 Ga. 267, 63 Am. Dec. 235

;

Peck v. Land, 2 Ga. 1, 46 Am. Dec. 368;
Cochrane v. Wlnbum's Ex'rs, 13 Tex. 143;
Van Vacter v. Brewster, 1 Smedes & M.

I Miss.) 400.

A new trial has been refused where verdict

was justified by the evidence, though the
jury disregarded an erroneous instruction

;

Galllgan v^ R. Co., 27 R. I. 363, 62 Atl. 376;

St. Louis, I. M. & S. R. Co. v. Dooley, 77
Ark. 561, 92 S. W. 789.

Courts are at all times reluctant to grant
a new trial on the ground that the verdict

is against the evidence; and where the jury
have passed upon a mere question of fact,

they will only do so when the verdict is palp-

ably against the evidence; injustice must
have been done by the verdict, and, there
must be a probability that justice will be
done on a retrial; Derwort y. Loomer, 21

Conn. 'S45; Hinton v. McNeil, 5 Ohio 509,

24 Am. Dec. 315. A statute forbidding courts
to' set aside a third verdict In the same ac-

tion, does not apply to a case where there ig

no evidence, and thus construed, is constitu-

tional;' Railway Co. v. Mahoney, 89; Tenn.
311, 15 S. W. 652. See Louisville; & N. R.
Co. V. Woodson, 134 U. S. 614, 10 Sup. Ct.

628, 33 L. Ed. 1032. Where the verdict is

founded on circumstantial evidence, the court
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will rarely, if ever, interfere with it; Young
V. Silkwood, 11 111. 36. On the other hand,

when the issue approximates to a purely le-

gal question, courts are somewhat more lib-

eral in granting new trials; Felder v. Bon-
nett, 2 McMuU. (S. O.) 44, 37 Am. Dec. 545.

The verdict will be set aside where the wit-

nesses upon whose testimony it was obtained

have since the trial been convicted of per-

jury-; 3 Dougl. 24; so where the testimony

on which the verdict is founded derives its

credit from circumstances, and those circum-

stances are afterwards clearly falsified by

affidavit; 1 B. & P. 427; 3 Grab. & W. N. Tr.

1203.

The verdict may be void for ohsourity or

uncertainty; Diehl v. Evans, 1 S. & R. (Pa.)

367; and where special findings are contra-

dictory on essential questions, a new trial

should be granted; State v. River Corp., Ill

N. C. 661, 16 S. E. 331. It will be set aside

where it is not responsive to the issue, or

does not comprehend all of the issues, un-

less the finding of one or more of the issues

will be decisive of the cause; Toulmin v.

Lesesne, 2 Ala. 359 ; or where it is contrary

to the instructions, whether the latter are

right or wrong; 'Crane v. R. Co., 74 la. 330,

37 N. W. 397, 7 Am. St. Rep. 479; or where
the verdict shows that it includes items not

shown by the evidence to be due ; McDole v.

Simmons, 45 111. App. 328. So, where the

findings on the issues are contradictory, thus

rendering the general verdict inconsistent

and unintelligible ; Porter v. R. Co., 97 N. C.

66, 2 S. E. 581, 2 Am. St. Rep. 272. That it

was not recorded in open court, or was re-

ceived in the absence of the plaintiff, or was
altered after it was recorded and the jury

dismissed, will be ground for a new trial;

People V. Mayor's Court, 1 Wend. (N. T.)

36; Walters v. Junkins, 16 S. & R. (Pa.)

414, 16 Am. Dec. 585. If rendered on Sun-

day, it will, in general, be void ; but there

are many instances in which verdicts have
been sustained though rendered on that
day; Hoghtaling v. Osborn, 15 Johns. (N.
Y.) 119 ; Huidekoper v. XSotton, 3 Watts (Pa.)
56;- State v. Ehgle, 13 Ohio 490.

In the United States courts no exception
lies to the overruling of a motion for a new
trial; Northern Pac. R. Co. v. Oharless, 51

Fed. 562, 2 C. 0. A. 380, 7 U. S. App. 359;
Luitweiler v. U. S., 85 Fed. 957, 29 C. O. A.

504 ; or where a new trial on the ground of

after discovered evidence is refused ; Mc-
Leod V. New Albany, 66 Fed. 378, iS 0. 0.

A. 525, 24 U. S. App. 601.

The Pennsylvania act of 1891 provides

that "the supreme court shall have power in

all cases to aflirm, reverse, amend, or modify
a judgment, decree, etc., and to enter such
judgment or decree as it may deem proper,

without returning the record to the court

below, and may order a verdict and judg-

ment to be set aside and a new trial had."

In Smith v. Pub. Co., 178 Pa. 481, 36 Atl,

296, 35 li. R. A. 819, it was said by the court

that this was "a new power, a wide depar-

ture from the policy of centuries in regard

to appellate courts and clearly exceptional

in character;" but the act was held to be

constitutional, and the court ordered the ver-

dict set aside. A later statute (1905) author-

izing the appellate court to "revieW the ac-

tion of the court below, and enter such judg-

ment as shall be warranted by the evidence

taken in that court," is enforced in that

state; but it was held that it cannot be en-

forced in the federal courts in Pennsylvania,

being obnoxious to the prohibition of the

seventh amendment of the federal constitu-

tion; Slocum V. Ins. Co., 228 U. S.. 364, 33

Sup! Ct. 523, 57 L. Ed. 879. See NoN Ob-

stante VlaiEDICTO.

An act of Montana authorizing its supreme

court to grant a new trial for excessive dam-
ages, was upheld in Kennon v. GUmer, 131

U. S. 29, 9 Sup. Ct. 696, 33 L. Ed. 110 ; where

it was held that the court below could order

a new trial, or, with the plaintiff's consent,

reduce the verdict, but could not enter judg-

ment itself for a lesser sum than the verdict

A new trial will be ordered where the ap-

pellant is deprived of his bill of exceptions

by the death of the trial judge; People v.

Judge, 41 Mich. 726, 49 N. W. 924; Hume v.

Bowie, 148 XJ. S. 245, 13 Sup. Ct. 582, 37 L.

Ed. 488; {contra, Etchells v. Wainwright, 76

Conn. 534, 57 Atl. 121) ; Taylor v. Simmons,
116 N. C. 70, 20 S. E. 961 ; or his retirement;
Borrowscale v. Bosworth, 98 Mass. 34; see

Malony v. Adsit, 175 U. S. 286, 20 Sup. Ot;

115, 44 L. Ed. 163. Other cases hold that it

may be signed by the new judge; People v.

McConnell, 155 111. 192, 40 N. E. 608; Water
S. & S. Co. V. Tenney, 21 Colo. 285, 40 Pac.

442; the legislature may provide for signa-
ture by another judge, there being no vested
right in the practice previously followed in

the state of giving a new trial as a inatter

of right; Johnson v. Smith, 78 Vt. 145, 62
Atl. 9, 2 L. R. A. (N. S.) 1000, and note.

In the federal courts (R. S. § 953, as
amended June 5, 1900), where, by reason of
death, sickness, or other disability, a circuit
judge is unable to pass on a motion for a
new trial and sign a bill of exceptions, his
successor, or any other judge holding the
court, shall do so, or, if satisfied that he
cannot, he may, in his discretion, grant a
new trial ; Penn Mut. Life Ins. Co. v. Ashe,
145 Fed. 593, 76 C. C. A. 283, 7 Ann. Gas. 491.
A new trial will be granted where the

judge has lost his notes; Ritter v. Grimm,
114 N. C. 373, 19 S. E. 239 ; or has neglected

'

to prepare a statement of the case on ap-
peal ; Bryans v. State, 29 Tex. App. 247, 15
S. W. 288 ; or where papefs had been lost by
appellee; Com'rs -of Greenville v. S. S. Co.,

98 N. C. 163, 3 S. E. 505; or the summons
was lost; Smith y. Trimble, 27 III. 153; or
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the charge had been destroyed by fire; Fire

lAss'n of Philadelphia v. McNerney (Tex.)

54 S. W. 1053; or necessary papers had been

lost; Zweibel v. Caldwell, 72 Neb. 47, 99 N.

W. 843, 102 N. W. 84 (contra, Devore v..

Territory, 2 Okl. 562, 37 Pac. i092) ;.dr where
by the fault of the official stenographer, an
appellant is deprived of his bill of excep-

tions; Mathews v. Mulford, 53 Neb. 252, 73

N. W. 661 ; James v. French, 5 Pa. Co. Ct. R.

270 (contra, Morin v. Claflin, 100 Me. 271, 61

Atl. 782) ; or where the stenographer's notes

had been stolen; Nichols v. Harris, 32 La.

Ann. 646; or lost; Richardson v. State, 15

Wyo. 465, 89 Pac. 1027, 12 Ann. Cas. 1048.

Loss of papers will not excuse delay in

filing the record on appeal, unless the appel-

lant has secured an extension of timej or ap-

plied to the lower court to have the papers

supplied, and has acted with diligence and
been without fault; Bailey v. TJ. S., 3 Okl.

Cr. 175, 104 Pac. 917, 25 L. R. A. (N. S.)

865, and note pitlug Williams v. La Penotiere,

K Fla. 473, 6 South. 167 ; Succession of

Llula, 42 La. Ann. 475, 7 South. 585 ; Buck-
man v. Whitney, 28 Cal. 555.

When the record on a criminal appeal is

incomplete and does not contain the evidence,

without appellant's fault, it was held that a
new trial will be granted ; State v. MeCarver,

113 Mo. 602, 20 S. W. 1058.

In Alley v. McCabe, 147 111. 410, 35 N. B.

615, it was held that the hardship to the

appellant could not be imposed upon the ap-

pellee.

Judgment was reversed and a new trial

ordered because the Judge went out of the

county while the jury was deliberating;

Martin v. State, 10 Ga. App. 455, 73 S. E. 686.

Courts of Equity have always proceeded

with great caution In awarding new trials

where an Issue has been sent to be tried at

law. At the present day they are but sel-

dom applied to for this purpose, as courts

of law are liberal in exercising the same ju-

risdiction, and it has been held to be un-

conscionable and vexatious to bring into

courts of equity a discussion which might

have been had at law ; 1 Sch. & L. 201. But,

in general, when it would have been proper

for a court of law to have granted a new
trial if the application had been made while

that court had the power, it is equally prop-

er for a court of equity to do so if the appli-

cation be maae on grounds arising after the

court of law can no longer act; Colyer v.

Langford's Adm'rs, 1 A. K. Marsh. (Ky.) 237.

A court of equity will not grant a new trial

at law to enable a party to impeach a wit-

ness, or because the verdict is against evi-

dence ; Woodworth v. Van Buskerk, 1 Johns.

Ch. (N. Y.) 432 ; or when the new trial can

be obtained by application to a law court;

Wolcott V. Jackson, 52 N. J. Eq. 387, 28 Atl.

1045. It will only interpose in cases of new-
ly discovered evidence, surprise, fraud, or

the like, where the party is deprived of the

means of defence by circumstances beyond
his control; Harrison v. Harrison, 1 Litt

(Ky.) 140; Peagram v. King, 9 N. 0. 605.

But it has been held that a court of equity

will often grant a second, and sometimes a

third, fourth, and even fifth trial of a feign-

ed Issue, in cases where a court of law would
not disturb a first verdict; Patterson v.

Ackerson, 1 Edw. Ch. (N. Y.) 96. This aris-

es from the consideration that the responsi-

bility of the decision rests upon the judge
in equity ; 3 Grab. & W. N. Tr. 1570.

New trials may be granted in criminal as

well as in civil cases, on motion of the de-

fendant, when he is convicted even of the

highest offences. But a person once lawful-

ly convicted on a sufficient indictment can
never after, against his consent, be a sec-

ond time put in peril for the same offence,

unless the former conviction was instituted

by the fraudulent procurement of the de-

fendant with a view to shield himself from
adequate punishment; 2 Grab. & W. N. Tr.

61. Where the' accused has been acquitted,

and his acquittal has not been procured by
his own fraud or evil practice, the law,

mingling justice with mercy in favorem vitce

et Wbertatis, does not permit a new trial;

State V. Brown, 16 Conn. ti*. In civil ac-

tions for the recovery of penalties, and in

some cases where the form of proceeding is

criminal, if the object be only to establish a
civil right, as in cases of quo warranto and
the Uke, new trials may be granted ^ven aft-

er acquittal. But, in such cases, wien the
verdict Is for the defendant^ it will not, in

general, be disturbed unless some rule of
law be violated in the admission or rejection

of evidence or in the charge of the court to

the jury ; 4 Term 753 ; Paddock v. Salisbury,

2 Cow. (N. Y.) 811. See Jtjet; Misdibbc-
TioN; Chabge; Mistbial; Thayer, Bvid., for
history of new trial.

NEW WORKS. By a new work is under-
stood every sort of edifice or other work
which Is newly commenced on any, ground
whatever. Where the ancient form of work
is changed, either by an addition being
made to it or by some part of the ancient
work being taken away, it is styled also a
new work. La. Civ. Code, Art. 856.

NEW YORK. The name of one of the
original states of the United States of Amer-
ica.

In Its colonial condition this state was governed
trom the period of the revolution of 1688 by. gov-
ernors appointed hy the crown, assisted by a coun-
cil, which rfeceived its appointments also from the
parental government, and by the representatives of
the people. 1 Story, Const, b. 1, ch. 10.

The constitution adopted in 1777 remained in force
until January 1, 1823, when the second went into
operation. This second constitution remained until
January 1, 1847, when a constitution, adopted by a
convention of the people at Albany, went into force.
This constitution was amended in pertain particu-
lars, and remained in force until January 1, 1895,
when the present constitution was adopted by a
convention at Albany and went into effect^ on Jan-
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narjr 1, 1895, except article six, relating to the
cpuyts, which became operative January 1, 1896,

NEWLY DISCOVERED EVIDENCE.
Proof of some new and material fact in the

case, which has, been discovered since the

verdict. See New Tkial.

NEWSPAPERS. Papers for conveying
news, printed and distributed periodically.

, A paper issued every day of tlje week
except one is a daily newspaper; Richard-
son V. Tobin, 45 Cal. 30.

.
A paper devoted principally to, legal in-

telligence is a newspaper in which notices

.required by statute may be published; Kerr
y. Hitt, 75 111. 5i; but see Beecher v. Steph-

ens, 25 Minn. 147.

Publication of notice from June 26 to

July 26, both dates Inclusive, Is a sufficient

compliance with an ordinance directing pub-
liqation for thirty days, although the paper
,in which the publication is made is not is-

sued on Sundays or on the 4th of July;

Moore v^ Walla Walla, 60 Fed. 961,

One yrho receives and retains a newspaper
regularly sent to him is bound to pay for

it, though he had. ordered it discontinued;

Austin V. Burge, 156 Mo. App. 286, 137 S. W.
618; Fogg V. Atheneum, 44 N. H. 115, 82
Am. Dec. 191; Ward v. Powell, 3 Harr..

.(Del.) 379.

.See Libel ; Liberty o/ the Pbess ; Postal
Service.

NEXI. In Roman Law. Persons bound
{nexi) ; that is, insolvents, who might be

held in bondage by their creditors until their

debts were discharged. Heineccius, Antiq.

Rom. ad Inst. lib. 3, tit. 330; Calvinus;
Maekeldey, Civ. Law § 486 a. See Nexum.

NEXT. Nearest or nighest, not In the

sense of propinquity alone, as, for example,
tilree persons on three chairs, one in the

midst, those on each side of the middle one
are equally near, each "next" to the mid-
dle one; but it signifies also order, or suc-

cession, or relation as well as propinquity.

27 L. J. Ch. 654. See 3 Q. B. 723; Couch v.

Turnpike Co., 4 Johns. Ch. (N. Y.) 26.

NEXT FRIEND. One who, without being
regularly appointed guardian, acts for the

benefit of an infant, married woman, or oth-

ei: person not sui jnris.

Where a person of unsound mind, not
found so by inquisition, conveys his land
by deed to another, the proper -mode of

proceeding in equity to have such' deed
g'ancelled,

i

annulled, and made void is not

;by information exhibited, by the attorney-

general on the relation of others, but by a

bil,! in the name of the Incompetent person

by a responsible next friend ; Penington v.

Thompson, 5 Del. Oh. 328, where the practice

in such cases was elaborately discussed, both

in argurneht and by Saulsbury, Ch., who per-

mitted an information in the name of the at-

torney-general to be amended into a bill .by

next friend, and whose decision was affirm-

ed on appeal, where the only question was
the propriety of the amendment.

It has been held in other states that such
suit may be brought by next friend on behalf

of a person not adjudged Insane and having
no guardian appointed; Holzheiser v. B. Co.,

11 Tex. Civ. App. 677, 33 S. W. 887; Gillespie

V. Hauenstein, 72 Miss.. 838, 17 South. 602;

but in Ohio it was- held that such action

must be by guardian, not next friend; Bow
V. Bow, 53 Ohio St. 249, 41 N. E. 239; and
in Iowa that it could not be done independ-
ently of statute ; Tiffany v, Worthington, 96

la. 560, 65 N. W. 817. In such cases the

court may supersede a next friend by a
guardian ad litem, and in its discretion stay

proceedings instituted by the former; King
V. Asylum, 64 Fed. 331, 12 C. C. A. 145.

See Pkochein Ami.
Where an infant is so young as to be in-

capable of making a selection of a person
to represent him, the court will permit any
person to institute suit in his behalf, exer-

cising, however, discretion to prevent any
abuse of that right; Kingsbury v. Buckner,
134 U. S. 650, 10 Sup. Ct. 638, 33 L. Ed. 1047.

A next friend may select one of several

tribunals in which the infant's case shall be
tried and may elect to accept the jurisdiction

of the federal court to which the case may
be removed; In re Moore, 209 U. S.. 490, 28
Sup; Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas.

1164.

The weight of authority is against the

right of the next friend to receive payment
of and satisfy a judgment recovered on be-

half of an infant; Wood v. Claiborne, 82
Ark. 514, 102 S. W. 219, 11 L. B. A. (N. S.)

913, 118 Am., St. Rep. 89 ; Galveston Oil Co.

V. Thompson, 76 Tex. 235, 13 S. W. 60; Col-

lins V. Gillespy, 148 Ala. 558, 41 South. 930,

121 Am.- St. Rep. 81; Tripp v.. GifEord, 155

Mass. 108, 29 N. E. 208, 31 Am. St. Rep. 530
(dictum). A person of unsound mind who
has not been adjudged insane, and for whom
no conservator has been appointed, may
bring a suit by next friend; Isle v. Cranby,
199 111. 39, 64 N. E. 1065, 64 L. R. A. 518.

In a suit on behalf of an infant, by; his

next frierld, the infant must be a plaintiff.;

Morgan v. Potter, 157 U. S. 195, 15 Sup. Ct.

590, 39 L. Ed. .670.

NEXT OF KIN. This term is used to

signify the relations of a partjf wbio has
died intestate.

In general, no one comes within this

term who is .not included in tHe provisions
of the statutes of distribution; 3 Atk. 422,

761; 1 Ves. Sen. 84; Slosson v. Lyn^ll, 28
How. Pr. (N. Y.) 417. The phrase nieans
relation ,by blood; Keteltas v. Keteltas, 72
N. Y. 312, 28 Am, Rep. 155. It has been lield,

on the. other hand, that next of kin in a yiii\

mea;ns "nearest of kin;" 10 CI. & F. 215;
Redi^ond v. Burroughs, 63 JI. C. 242. A
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M-ife cannot, in general, claim as next of kin

Of her husband, nor a husband as next of

kin of his wife; Haraden v. Larrabee, 113

Mass. 430; Peterson v. Webb, 39 N. C. 56;

14 Ves. 372; Townsend v. RadclifCe, 44 111.

446 ; Appeal of Ivlns, 106 Pa. 176, 51 Am.
Rep. 516. But see Merchants' Ins. Co. v.

Hinman, 34 Barb. (N. Y.) 410; Steel v.

Kurtz, 28 Ohio St. 192; French v. French,

84 la. 655, 51 N. W. 145, 15 L. K. A. 300.

But when there are circumstances in a will

which induce a belief of an intention to

include them under this term, they will be

so considered, though in the ordinary sense

pf the word they are not; Hovenden, Fr.

288, 289; 1 My. & K. 82; the same rule

holds as to the interpretation of statutes

;

Lima E. L. & P. Co. y. Deubler, 7 Ohio Cir.

.Ct. K. 185 ; French v. French, 84 la. 655, 51

N. W. 145, 15 L. R. A. 300.

As to next of kin in the act of congress of

March 3, 1891, see Fbench Spoliation

Claims.
In the construction of wills and settle-

ments, after a considerable conflict of opin-

ions, the established rule of interpretation

in England is that next of kin when found
in ulterior limitations must be understood to

mean nearest of kin without regard to the
statute of distribution; 2 Jarm. Wills 108;

Blagge V. Balch, 162 U. S. 464, 16 Sup. Ct.

853, 40 L. Ed. 1032. This rule was fol-

lowed in Swasey v.Jaques, 144 Mass. 135, 10
N. E. 758, 59 Am. Rep. 65 ; Redmond v. Bur-
roughs, 63 N. C. 242; but it was not ap-
proved in Tillman v. Davis, 95 N. Y. 17, 47
Am. Rep. 1; Pinkham v. Blair, 57 N. H. 226.

Next of kin ordinarily have no standing in

law or equity for the recovery of property
alleged to belong to their decedent; Buch-
anan V. Buchanan, 75 N. J. Eq. 274, 71 Atl.

745, 22 L. B. A. (Nj S.) 454, 138 Am. St.

Rep. 563, 20 Anp. Cas. 91, citing Ware v.

Galveston City Co., Ill U. S. 170, 4 Sup. Ct.

337, 28 L. Ed. 393, and a large number of
other cases ; otherwise, if there was collu-

sion between the personal representatives
and the party against whom they have
brought suit; Rowell v. Rowell, 122 Wis. 1,

99 N. W. 473 ; Trotter v. Life Ass'n, 9 S. D.

596, 70 N. W. 843, 62 Am. St. Rep. 887; Mc-
Lemore v. Min. Co., 121 Ky. 53, 88 S. W.
1062 ; Hubbard v. Urtou, 67 Fed. 419. Many
cases find an exception to that rule where
there are no debts against the estate and
nothing remains but to collect the assets and
pay them over to the next of kin ; Bridgman
y. R. Co., 58 Vt. 198, 2 Atl. 467; Walker v.

Abercrombie, 61 Tex. 69; Hurt y. Fisher, 96
Tenn. 570, 35 S. W. 1085 ; Roberts v. Mesr
singer, 134 Pa. 298, 19 Atl. 625, contra: Dav-
enport y. Brooks, 92 Ala. 627, 9 South. 153;
Leamon v. McCubbin, 82 111. 263; also an
exception to the rule has been made when
the administrator refuses to sue; Matheny
V. Ferguson, 55 W. Va. 656, 47 S. B. 886;
Randel v. Dyett, 38 Hun ^N. Y.) S47i but

even in such case the rule was applied ih

L. R. 7 Ch. Div. 210. It seems that, if the

administrator consents, the next of kin may
sue; Anderson v. Goodwin, 125 Ga. 663, 54

S. E. 679. In Samuel v. Marshall, 3 Leigh

(Va.) 567, a bill by the next of kin to set

aside a fraudulent gift was sustained, but

the property was decreed to the personal

representatives.

See Legacy; Descent and Distbibution;

Kin ; Kindred.

NEXUM (Lat.). In Roman Law. The
transfer of the ownership of a thing,' or the

transfer of a thing to a' creditor as a secu-

rity.

In one sense nexum Includes' mo/ndpium; in an-
otlier sense, mancvpium an^ nexum are opposed. In

the same way as' sale and 'mortgage or pledge are

opposed. The formal part ol both transactions
consisted in a trasfer per c^s et Wbram. The per-

son who became nexus by the effect of a nexifm
placed himself in a servile condition,' not becoming
a slave, his ingenuitas being only in suspense, and
was said nexum inire. The phrases nexi datio,

nexi Uberatibj respectively express the contracting
and the release' from : the obligation.

The Roman law as to-, th^ payment of borrowed
money was very strict. A curious passage of Gel-

lius {xx. 1) gives us the ancient mode of legal' pro-
cedure in the case of debt, aS fixed by the Twelve
Tables. If- the debtor adipitted the debt, or bad
been condemned in the amount of the debt by a
judex, he had thirty days allowed him' for payment.
At the expiration of this' time he -wag 'liable ;to the
manus injectio, and ultimately to be assigned) :over

to .the creditor iaMictus) by the sentence of,.-the

praetor. The creditor was required to keep him for

sixty days in chains, during which 'time he publicly

exposed the debtor, on three nundintos, - and pro-
claimed the amount of his debt. If no person re-

leased the prisoner by paying the debt, the creditor
might sell him as a slave or put him to death. If

there were several creditors, the letter of the law
allowed them to cut the debtor in pieces and talce

their share of his body in proportion to their debt,

Gellius says that there was no instance of a creditor

ever having adopted this extreme mode of satisfy-

ing his debt. But the creditor might treat the
debtor, who was addictus, as a' slave, and compel
him to work out his debt ; and the treatment was
often very severe. In this passage Gellius does not
speak of nexi, but only of addicti, which is some-;

times alleged as evidence of the identity of nexus
and addictu^, but it proves no such identity.s If a
nexus is what he is here supposed to be, the laws
of the Twelve Tables could not apply; for wh'en a
man became nexus with respect to one creditor, he
could not become nexy^ to another; and if he be-
came nexus to 'several at once, in this case the cred-

itors- must abide by their contract in taking a joint

security. This law of the Twelve Tables only ap-;

plied to the case of a debtor being assigned over by
a 'indicia! sentence to several creditors, and it pro-
vided for a settlement of their conflicting claims.
The precise condition of a nextis has, however, been
a subject of much discussion among scholars. See
Spiith, Diet. Rom. & Gr. Antiq. ; Manctpium.
Nexum was apparently a contract for the repay-

ment of a money loan, the security for which was
the debtor's own person. Launspach, State of Fam-
ily in Early Rome 229.

NICHILLS or NIHILS. Debts due to the
exchequer which the sheriff could not levy,

and as tb which he returned nil. These
sums were transcribed once a year by the
clerk of the nichills, and sent to the treas-

urer's remembrancer's office, whence process

was issued to recover the "nichiU" debts.
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Both of these offices were abolished in 1833

;

Manning's Exch. Pr. 321.

NICKNAME. A short name; one nicked,

or cut off for the sake of brevity, without

conveying any idea of opprobrium and fre-

quently evincing the strongest affection or

the most entire familiarity. Busb. Bq. 74.

See Rawnley's Diet, of Engl. Names; Name.

NIDERLING. A vile, base person or slug-

gard ; chicken-hearted. Spelm. Sometimes
Nidering and Nithing. Toml. Die.

NIECE. The daughter of a brother or

sister. Ambl. 514 ; 1 Jac. 207. See Nephew ;

Legacy.

NIEFE. See Neif.

NIENT COMPRISE (Law Fr. not in-

cluded). An exception taken to a petition

because the thing desired is not contained

in that deed or proceeding whereon the

petition is founded. Toml. Law Diet.

NIENT CULPABLE (Law Fr. not guilty).

The name of a plea used to deny any charge

of a criminal nature, or In an action for a
tort.

NIENT D ED I RE (Law Fr. to say noth-

ing).- Words used to signify that judgment
be rendered against a party because he does

not dtoy the cause of action : i. e. by de-

fault.

When a fair and impartial trial cannot
be had in the county where the venue is

laid, the practice in the English courts is,

on an affidavit of the circumstances, to^

change it, in transitory actions; or, in

local actions, they will give leave to enter

a suggestion on the roll, with a nient dedire,

in order to have the trial in another county.

1 Tidd, Pr. 655. See 10 C. B. N. S. 825.

NIENT LE FAIT (Law Fr.). In Pleading.

The same as non est factum, a plea by which
the defendant asserts that the deed declared

upon is not his deed.

NIENT SEIST. In Old Pleading. Not
seised. The general plea in a writ of an-

nuity. Crabb, Eng. L. 424.

NIGHT. That space of time during which
the sun is below the horizon of the earth,

except that short space which precedes its

rising and follows its setting, during which
by its light the countenance of a man may
be discerned.

It is night when there is daylight, ore-

pusculum or diluculum, enough left or beguh
to discern a man's face withal. 1 Hale, PI.

Cr. 550; 4 Bla. Com. 224; Bac. Abr. Bur-
glary (D) ; 2 Russ. Cr. 32. See State v.

Morris, 47 Conn. 182; Kroer v. People, 78

111. 295.

The common-law rule has been modified

by statute in some of the states, and by the

Stat. 9 Geo. IV. c. 69, the night, for pur-

poses of poaching, was held to begin one
hour after sunset, and end one ho,ur before

sunrise. By the stat. 24 & 25 Vict. c. 96,

the night, during which a burglary may be
committed, is deemed to commence at 9

p. m., and end at 6 a. m.; 4 Steph. Com. 105.

But see Klieforth v. State, 88 Wis. 163, 59
N. W. 507, 43 Am. St. Rep. 875, where it was
held that it is day when there is daylight,

enough to discern a person's' face.

In the time of the English Saxons and'

even till Henry I., time was computed by
nights : as fortnight for two weeks.

NIGHT WALKERS. Persons who sleep

by day and walk by night: 5 Edw. III. c>

14; that is, persons of suspicious appear-

ance and demeanor, who walk by night la
many of the states there are statutes against

this practice; 1 Bish. Cr. L. § 501, n. See
State V. Dowers, 45 N. H. 543. Watchmen
may undoubtedly arrest them ; and it i&

said that private persons may also do so ; 2
Hawk. PI. Cr. 120. But see 3 Taunt 14 j

Hamm. N. P. 135. See 4 Steph. Com. 227.

NIHIL CAPIAT PER BREVE (Lat that

he take nothing by his writ). The form of
judgment against the plaintiff in an action,

either in bar or in abatement When the

plaintiff has commenced his proceedings by
bill, the judgment is nihil capiat per hillam.

Co. Litt. 363.

NIHIL DIGIT (Lat. he says nothing).

The name of the judgment rendered against

a defendant who fails to put in a plea or
answer to the plaintiffs declaration by the
day assigned. In such a case, judgment i»

given against the defendant of course, as
he says nothing, why it should not. See 15
Viner, Abr. 556; Dane, Abr. Index.

NIHIL EST (Lat there is nothing). A
form of return made by a sheriff where he
has been unable to serve the writ "Al-

though non est inventus is the more fre-

quent return in such case, yet it is by no
means so full an answer to the command
of the writ as is the return of nihil. That
amounts to an averment that the defendant
has nothing in the baiUwick; no dwelling-
house, no family, no residence; and no per-
sonal presence to enable the officer to make
the service required by the act of assembly.
It is, therefore, a full answer to the exi-
gency of the writ." Sherer v. Bank, 33 Pa.
139.

NIHIL HABET (Lat he has nothing).
The name of a return made by a sheriff,

marshal, or other proper officer, to a scire
facias or other writ, when he has not been
able to serve it on the defendant Sullivan
V. Johns, 5 Whart (Pa.) 367.

Two returns of nihil In proceedings t»
rem are, in general, equivalent to a service;
Yelv. 112; Cumming v. Eden's Devisees, 1
Cow. (N. T.) 70; CoUey v. Latimer, 5 S. &.

R. (Pa.) 211; Taylor v. Young, 71 Pa. 81.

NIHILS. See NicHnxs.
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NIL DEBET (Lat lie owes nothing).

The general issue in debt on simple con-

tract. Gould. Pi. 284. It is in the following

form : "And the said C D, by E F, his at-

torney, comes and defends the wrong and in-

Jury, when, etc., and says that he does not

owe the said sum of money above demanded,
or any part thereof, in manner and form as

the said A B hath above complained. And
of this the said O D puts himself upon the

country." When, in debt on specialty, the

deed is the only inducement to the action,

the general issue is ml debet. Steph. PI. 174,

n.; BuUis v. Giddens, 8 Johns. (N. Y.) 83.

In English practice, by rule 11, Trinity
Term, 1853, the plea of nil iieJ>et was abol-

ished; 2 Chitty, PI. 275.

NIL HABUIT IN TENEMENTIS. (Lat.).

A plea by which the defendant, who is sued
by his landlord in debt for rent upon a lease,

but by deed indented, denies his landlord's

title to the premises, alleging that he has no
interest in the tenements. 2 Lilly, Abr. 214

;

12 Viner, Abr. 184.

NISI PRIUS (La:t. unless before). For
the purpose of holding trials by jury. Im-
portant words in the writ (venire) directing

the sheriff to summon jurors for the trial of

causes depending in the superior courts of
law in England, which have come to be
adopted, both in England and the United
States, to denote those courts or terms of
court held for the trial of civil causes with
the presence and aid of a jury.

The origin of the use of the term is to be traced
to a period anterior to the institution of the com-
mission of nisi prius in its more modern form. By
Magna Carta it was provided that the common
pleas should be held in one place, and should not
follow the person of the king ; and by another
clause, that assizes of novel disseisin and of mort
d'ancestor, which were the two commonest forms
of actions to recover land, should be held

_
in the

various counties before the justices in eyre.' A
practice obtained very early, therefore, in the trial

of trifling causes, to continue the cause in the su-
perior court from term to term, provided the jus-,

tices in eyre did not sooner (nisi priiis Justiciarii)

come into ^the county where the cause of action

arose, in which case they had jurisdiction when
they so came. Bracton, I. Z, c. 1, § 11. By the
statute of nisi prius, 13 Edw. I. .c. 30, enforced by
14 Edw. III. c.'lG.-justices of assize were empowered
to try common issues in trespass and other suits,

and return them, when tried, to the superior court,

where judgment was given. The clause was then
left out of the continuance and inserted in the ve-
nire, thus: "Prwcvpimus Hhi quod venire facias

coram justiciariis nostris apud WestTn. in Octavis
Scti MichCBliSj nisi talis et talis, tali d/le et loco, ad
partes illas venerint duodedm" etc. (we command
you that you cause to come before our justices at

Westminster, on the octave of Sain^ Michael, un-
less such and such a one, on such a day and place,

shall come to those parts, twelve, etc.)^ Under the
provisions of 42 Edw. III. c. 11, the clause is omitted
from the venire, and the jury is respited in the
court above, while the sheriff summons them to ap-
pear before the justices, upon a habeas corpora
juTOitorum, or, in the king's bench, a distringas.

See Sell. Pr. Introd. Ixv. ; 1 Spence, Eq. Jur. 116 ; 3

Shars. Bla. Com. 352-354; 1 Reeve, Hist. Bug. Law
245, 382.

See Assize;

Pbius; Jubt.

CouBT OF Assize and Nisi

NISI PRIUS ROLL. The transcript of a

case made from the record of the superior

court in which the action is commenced, for

use in the nisi prius court.

It includes a history of all the proceed-

ings in the case, including the declaration,

plea, replication, rejoinder, issue, etc. It

must be presented in proper manner to the

nisi prius court. When a verdict has been

obtained and entered on this record, it be-

comes the postea, and is returned to the

superior court.

N I T H I N G . See Nidbelino.

NO AWARD. The name of a plea in an
action on an award. Barlow v. Todd, 3
Johns. (N. Y.) 367.

NO BILL. Words frequently Indorsed on
a bill -of Indictment by the grand jury when
they have not sufficient cause for finding a
true bill. They are equivalent to Not found,

or Ignoramus. State v. Fitch, 2 N. & M'O.
(S. C.) 558.

NOBILITY. An order of men, in several

countries, to whom special privileges are
granted. The constitution of the United
States provides. Art. 1, § 10, that "no state

shall grant any title of nobility," and § 9,

that "no title of nobility shall be granted by
the United States; and no person holding
any office of profit or trust under them shall,

without the consent of congress, accept of
any title of any kind whatever, from any
king, prince, or foreign state." It is sihgu-

lar that there should not have been a general
prohibition against any citizen whatever,
whether in private or public life, accepting
any foreign title of nobility. An amendment
for this purpose has been recommended by
congress, but it has not been ratified by a
sufficient number of states to make it a part
of the constitution, probably from a grovring

sense that it is unnecessary. Rawle, Const.

120 ; Story, Const. § 1350 ; Federalist No. 84.

NOCTANTER (By night). A writ which
issued out of chancery and was . returned to

the king's bench for the prostration of in-

closures, etc. It was repealed by 7 & 8 Geo.
IV. c. 27.

NOCTES DE FIRMA. In Domesday book
understood of entertainment of meat and
drink for so many nights. Toml. Law Diet.

See Night.

NOCUMENTUM (Lat harm, nuisance). In

Old English Law. A thing done whereby an-
other man is annoyed in his free lands or
tenements. Also, the assize or writ lying for
the same. Fitzh. N. B. 183; Old N. B. 108,

109. Manw. For. Laws, c. 17, divides nocu-
mentum into generate, commune, speoiale.

Reg. brig. 197, 199; Coke, Will Case. Nom-
mentum was also divided Into damnosum,
for which no action lay, it being done by an
irresponsible agent, and ihjuriosum, et dam-
nosum, for which there were several reme-
dies. Bracton 221 ; Fleta, lib. 4, c. 26, % 2.
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NOISE. See Nuisance; Injunction.

NOL. PROS. See NoiiiiE Pkosequi.

NOLENS VOLENS (Lat.). Whether wlU-
ing or unwilling.

NOLISSEMENt! In French Law. Af-

freightment. Ord. Mar. liv. 3, t. 1.

NOLLE PROSEQUI. An entry made on
the record, by which the prosecutor or plain-

tiff declares that he will proceed no further.

See Tr. & H. Pr. 566.

A nolle prosequi may be entered either in

a criminal or a civil case. In orirrvmal cases,

before a jury is impanelled to try an indict-

ment,' and also after conviction, 'the attomey-
geilfeial has power to enter a nolle prosequi

without the consent of the defendant; hut

after a jury is impaiielled a nolle prosequi

cannot be entered without the consent of the

defendant ; Statfe v. Roe, 12 Vt. 93 ; State v.

Fleming, 7 Humphr. (Tenii.) 152, 46 Am.
Dee. 73; Diirham v. State, 9 Ga. 306. See

Com. V. Cain, 102 Mass. 487 ; State v. Smith,

49 N. H. 155, 6 Am. Rep. 480. it is for the

prosecuting officer to enter a nol. pros, in his

discretion; State v. Thompson, 10 N. C. 613;

but in some states leave must be obtained

of the court; Anonymous, 1 ya. Cas. 139;

State Vi Roe, 12 Vt. 93.

It may be entered as to one of several de-

fendants;; 11 East 307.

The effect of a nolle prosequi, when ob-

tainejd, is to put the defendants without day

;

but it does not operate as an acquittal ;• for

he may be afterwards reindicted, and, it is

said, even uponlhe, same indictment fresh

process may be awarded; 6 Mod. 261; Com.

Dig. /rodicimewt . (E) ; Com. v. Wheeler, 2

Mass. 172; State v. Thornton, 35 N. C. 256.

See 3 Cox, C. C. 93 ; Williams v. State, 57 Ga.

478; Sta;te v. Primmi 61 Mo. 173.

A nolle prosequi as to some of the counts

in an indictment works no acquittal, but

leaves the prosecution just as though such

counts had never been inserted in the. indict-

ment; Dealy V. U, S., 152 U. S.,539, 14 Sup.

bt. '680, 38 L. E,d. 545,

In civil cases, a: nolle prosequi is'consider-

ed not to be of the iiature of a retraxit or

release, as was formerly supposed; but an

agreement only not to proceed .either against

gome of the defendants, or as to part of the

suit. Seel Wms. Saund. 207; 1 Chitty, PI.

546. A nolle prosequi is now held to be no

bar to, a future action for; the same cause,

except in those cases where, froji the nature

of the action, judgment and execution

against one is a satisfaction of all the dam-

ages sustained by the plaintiff; 3 Term 511.

In civil cases, a nolle prosequi may be en-

tered as to one of several counts ; Brown v.

Feeter, 7 Wend. (N. Y.) 301; or to one of

several defendants ; Minor v. Bank, 1 Pet.

(U. S.)'80j 7 L. Ed. 47; as in the case of a
joint contract, w;here one of two defendants

pleads infancy, the plaintiff may enter a

nolle prosequi as to him and proceed against

the other; Woodward v. Newhall, 1 Pick.

(Mass.) 500.

See, generally, Beidman v. Vanderslice, 2

Rawle (Pa.) 334; Grahame v. Harris, 5 Gill.

& J. (Md.)'489; Judson v. Gibbons, 5 Wend.
(N. Y.) 224.

An entry of nolle prosequi does not amount
to a retraxit; it may be entered by plaintiff

as to a part of the suit or as to one of the

defendants where the action is joint and

several, or where the defendants sever in

their pleas ; but not as to a defendant in as-

sumpsit where the action is joint (unless it

be for some matter which may be pleaded

for his personal discharge) ; Beidman v. Van-

derslice, 2 Rawle (Pa.) 334. It rather re-

sembles a continuance ; 1 Troub. & Haly Pr.

§ 566.

NOLO CONTENDERE (Lat. I do not wish

to contest). A plea sometimes accepted in

criminal cases not capital whereby the de-

fendant does not directly admit himself to

be guilty, but tacitly admits it by throwing

himself upon the mercy of the court ajad de-

siring to submit to a small fine, which plea

the court may either accept or decline. Chit-

ty, Crim. L. 431. The difference in effect be-

tween, this "implied confession" and a plea

of guilty is that, after the latter, not guilty

cannot be pleaded In an action of trespass

for the same injury, whereas it may be

pleaded at any time after the former. The
defendant making this plea may take excep-

tion in arrest of judgment for faults appar-

ent on the record; id.-

The acceptance of the plea is said to rest

entirely upon the discretion of the trial

judge ; State v. Henson, 66 N. J. L. 601, 50

Atl. 468, 616; State v. La Rose, 71 N. H. 435,

52 Ml. 943 ; Com. v. IngersoU, 145 Mass. 381,

14 N. B. 449. This plea has the same effect

in a criminal case as the plea of guilty, to

the extent that judgment and sentence may
be pronounced as if upon a verdict of guilty

;

Com. V. IngersoU, 145 Mass. 381, 14 N. E.

449; Clark, Grim. Proc. 374; Com. v. Hol-

stine, 132 Pa. 361, 19 Atl. 273. The legal ef-

fect of the plea is the same as that of a plea

of guilty so far as all the proceedings on the

indictment are concerned ; U. iS. v. Hartwell,

3 Cliff. 221, Fed. Gag, No. 15,318; State v.

Siddall, 103 Me. 144, 68 Atl. 634; State v.

Judges, 46 N. J. L. 112 ; a sentence thereon is

a "conviction" ; it is a waiver of all formal
defects ; Com. v. Hinds, 101 Mass. 210 ; but
defendant may still move in arrest of judg-
ment; Com. V. Northampton, 2 Mass. 110.

It is not admissible in a civil proceed-
ing on the same facts to show that the de-

fendant was guilty; White v. Creamer, 175
Mass. 567, 56 N. E. 882. The plea, if ac-

cepted, cannot be withdrawn arid a plea
of not guiltgr entered except by leave of

court; State v. Siddall, 103 Me. 144, 68
Atl. 634 ; but in Buck v. Com., 107 Pa. 486,
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the court held the plea to be equivalent

to a confession which may be withdrawn
at any time before sentence. That it was,

at one time, accepted in England only where
a fine was to be imposed, see Tucker v.

U. S., 196 Fed. 260, 116 C. C. A. 62, 41 L.

R. A. (N. S.) 70, holding that it cannot

be accepted where the punishment must be

imprisonment, but may be, in an internal

revenue case; where, under some counts,

the punishment must be imprisonment and
under others a ftn6 alone. (The subject was
here much discussed.)

The cases are collected in 41 L. R. A. (N.

S.) 70.

In recent prosecutions under the Sherman
act in the district court for the southern dis-

trict of New York, Archbald, J., in accepting

such plea, said: "This plea is a well recog-

nized one and results in a sentence, and in

that respect entirely, fulfills the law. I have
received this plea in other courts."

NOMEN (Lat). In Civil Law. A name of

a person or thing. In a stricter sense, the

name which declared the gens or family : as,

Porcius, Cornelius; the cognomen being the

name which marked the individual-: as Cato,

Marcus; agnomen a name added to the cog-

nomen for the purpose of description. The
name of the person himself : e. g. nomen
curiis addere. The name denoting the condi-

tion of a person or class : e. g. nomen Wber-
orum, condition of children. Cause or rea-

son (pro causa out ratione) : e. g. nomine
culpcB, by reason of fault. A mark or sign

of anything, corporeal or incorporeal. No-
men aupremum, i. e. God. Debt or obliga-

tion of debt A debtor. See Calvinus, Lex.

In Old English Law. A name. The Chris-

tian name, e. g. John, as distinguished from
tie family name ; it is also called prwnomen.
Fleta, lib. 4, c. 10, §§ 7, 9; Law Fr. & Lat.

Diet.

NOMEN COLLECTIVUM (Lat.). A word
in the singular number which is to be under-
stood in the plural in certain cases. Misde-
meanor, for example, is a word of this kind,

and when In the singular may be taken- as
nomen collectivwm and including several of-

fences. 2 B. & Ad. 75. Heir, in the singu-

lar, sometimes includes all the heirs. Felony
is not such a term.

NOMEN GENERALISSIMUM (Lat). A
most universal or comprehensive term : e. g.

land. 2 Bla. Com. 19 ; 3 id. 172 ; Tayl. Law
Gloss. So goods. 2 Will. Ex. 1014.

NOMINAL DAMAGES. A trifling sum
awarded where a breach of duty or an in-

fraction of the plaintiff's right is shown, /but

no serious loss Is proved to have been sus-

tained.

Those awarded where, from the nature

of the case, some injury has been done, the

amount of which the proofs fail entirely to
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show; Bellingham B. & B. C. R. Co. v.

Strand, 4 Wash. 311, 30 Pac. 144.

Wherever any act Injures another's right,

and would be evidence in future in favor

of a wrong-doer, an action may be sustained

for an Invasion of the right without proof

of any specific injury; 1 Wms. Saund. 346

a; Bassett v. Mfg. Co., 28 N. H. 438 ; Chap-

man V. Mfg. Co., 13 Conn. 269, 33 Am. Dec.

401; and wherever the breach of an agree-

ment or the Invasion of a right Is establish-

ed, the law infers some damage, and if none
is shown will award a trifling sum : as, a

penny, one cent, six and a quarter cents,

etc. ; Burnap v. Wight, 14 111. 301 ; Sedgw.
Dam. 47; Field, Damages | 860.

Thus, such damages may be awarded In

actions for flowing lands ; Pastorlus v. Fish-

er, 1 Rawle (Pa.) 27; Bassett v. Mfg. Co.,

28 N. H. 438; Injuries to commons; 2 East
154; violation of trade-marks; 4 B. & Ad.

410; Infringement of patents; Lee v. Pills-

bury, 49 Fed. 747 ; diversion of water-cours-

es; 5 B. & Ad. 1; Parker v. Griswold, 17

Conn. 288, 42 Am. Dec. 739; Tillotson v.

Smith, 32 N. H. 90, 64 Am. Dec. 355 ; but see

Burden v. Mobile, 21 Ala. 309; McElroy v.

Goble, 6 Ohio St. 187 ; trespass to lands

;

Dixon V. Clow, 24 Wend. (N. Y.) 188 ; Car-

ter V. Wallace, 2 Tex. 206; neglect of offi-

cial duties, in some cases ; Goodnow v. Wil-

lard, 5 Mete. (Mass.) 517; Bruce v. Petten-

glll, 12 N. H. 341; breach of contracts; Hor-
ton V. Bauer, 129 N. Y. 148, 29 N. B. 1 ; Ex-
celsior Needle Ci3. v. Smith, 61 Conn. 66, 23
Atl. 693; Watts v. Weston, 62 Fed. 136, 10

C. G. A. 302 ; Dulaney v. Refining Co., 42
Mo. App. 659; when substantial damages
have not been sustained; Stock Quotation
Tel. Co. V. Board of Trade, 44 111. App. 358

;

and many other cases where the effect of the
suit will be to determine a right; 12 Ad. &
E. 488; Moulton v. Chapin, 28 Me. 505;
Whitehead v. Ducker, ,11 Smedes & M.
(Miss.) 98; Henry v. Banking Co., 89 Ga.
815, 15 S. E. 757; Weber v. Squler, 51 Mo.
App. 601. And see. In explanation and limi-

tation; 10 B. & C. 145; 1 Q. B. 636; Paul
V. Slason, 22 Vt. 231, 54 Am. Dec. 75; ,

Jen-
nings V. Loring, 5 Ind. 250.

- The title or right is as firmly established

as though the damages were substantial;

Sedgw. Dam. 47. As to its effect upon costs,

see id. 55; Ryder v. Hathaway, 2 Mete.
(Mass.) 96.

See. Damages ; Measitke of Damages.

NOMINAL PARTNER. One who allows
his name to appear as a member of a firm,

wherein he has no real interest. See Pabt-
NEB.

NOMINAL PLAINTIFF. One who is

named as the plalntlfE in an action, but
who has no interest in it, having assigned
the cause or right of action to another, for
whose use It Is brought.

In general, he cannot interfere with the
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rights of his assignee, nor will he be per-

mitted to discontinue the action, or to med-
dle with It; Welch v. Mandeville, 1 Wheat.
(U. S.) 233, 4 L. Ed. 79; Bisp. Eq. § 172;

Greenl. Ev. § 178.

NOMINATE CONTRACT. A contract dis-

tinguished by a particular name, the use of

which name determines the rights of all

the parties to the contract: as, purchase

and sale, hiring, partnership, loan for use,

deposit and the like. The law thus super-

sedes the necessity for special stipulations,

and creates an obligation in the one party
to perform, and a right in the other to de-

mand, whatever is necessary, to the ex-

plication of that contract. In Roman law
there were twelve nominate contracts, with
a particular action for each. Bell, Diet.

Nominate and Innominate; Mackeldey, Civ.

Law §§ 395, 408; Dig. 2. 14. 7. 1.

NOMINATION. An appointment: as, I

nominate A B executor of this my last will.

A proposal or naming. The word nomi-
nate is used in this sense in the constitution

of the United States, art. 2, s. 2, § 2: the

president "shall nominate, and by and with
the consent of the senate shall appoint, am-
bassadors," etc.

In an agreement for reference, a provi-

sion that each party shall nominate a ref-

eree means not only naming him, but also

the communication of the nomination to

the other party. 17 L. J. Q. B. 2 ; 11 Q. B. 7.

As to nominations under modern ballot

lawsj see Election.

NOMINE P(EN>t (Lat. in the nature of

a penalty). In Civil Law. A condition an-

nexed to heirship by the will of the deceased

person. Domat, Civ. Law; Hallifax, Anal.

At Common Law. A penalty fixed by
covenant in a lease for non-performance of

its conditions. 2 Lilly, Abr. 221.

It is usually a gross sum of money,
though it may be anything else, appointed

to be paid by the tenant to the reversioner,

if the duties are in arrear, in addition to

the duti.es themselves. Hamm. N. P. 411.

To entitle himself to the notnine poenw,

the landlord must make a demand of the

rent on the very day, as in the case of a re-

entry; 1 Saund. 287 6; 7 Co. 28 &; Co. Litt

202 a. A distress cannot be taken for a
nomine pcenw unless a special power to dis-

train be annexed to it by deed; 3 Bouvier,

Inst n. 2451. See Bac. Abr. Rent (K 4) ;

Dane, Abr. Index.

NOMINEE. One who has been' named
or proposed for an office.

NOMOCANON. A body of canon law with
the addition of imperial laws bearing upon
ecclesiastical matters; also a collection of

the canons of the ancient church and fathers

without regard to the imperial constitutions.

NON-ABILITY. Inability; an exception

against a person. Pitz. Nat. Brev. 35, 65.

NON ACCEPTAVIT (Lat. he did not ac-

cept). The name of a plea to an action of

assumpsit brought against the drawee of a

bill of exchange upon a supposed acceptance

by him. See 4 M. & G. 561.

NON-ACCESS. The non-existence of

sexual intercourse between husband and
wife is generally expressed by the words
non-access of the husband to the wife; which
expressions, in a case of bastardy, are under-

stood to mean the same thing. 2 Stark, Bv.

218, n. See Access.

NON-AGE. By this term Is understood

that period of life from birth till the ar-

rival at twenty-one years. In another sense

It means under the proper age to be of

ability to do a particular thing; as, when
non-age is applied to one under the age of

fourteen, who is unable to marry. See Age.

NON-APPARENT OR NON-CONTIN-
UOUS EASEMENTS. Discontinuous ease-

ments. Such that have no means specially

constructed or appropriated to their enjoy-

ment, and that are enjoyed at intervals,

leaving between these intervals no visible

sign of their existence; such as a right of

way, or right of drawing a seine upon the

shore. Fetters v. Humphreys, 18 N. J. Eq.

262. See Easement.

NON-ASSUMPSIT (Lat. he did not under-

take). The general issue in an action of as-

sumpsit. Andr. Steph. PI. 231.

Its form is, "And the said C D, by E F,

his attorney, comes and defends the wrong
and injury, when, etc., and says that he
did not undertake or promise, in manner
and form as the said A B hath above com-
plained. And of this he puts himself upon
the country."

Under this plea almost every matter may
be given in evidence, on the ground, it is

said, that as the action is founded on the
contract, and the injury is the non-per-

formance of it, evidence which disaffirms

the obligation of the contract, at the time
when the action was commenced, goes to

the gist of the action. 1 B. & P. 481. See
12 Viner, Abr. 189; Com. Dig. Pleader (2

G 1).

NON ASSUMPSIT INFRA SEX ANNOS
(Lat. he has not undertaken within six

years). The plea by which, when pleadings
were in Latin, the defendant alleged tliat

the obligation was not undertaken and the
right of action had not accrued within six:

years, the period of limitation of the right to
bring suit. See Limitation. It is still in
use.

NON BIS IN IDEM. In Civil Law. A
phrase which signifies that no one shall 60
ttctce tried lor the same offence: that is,

that when a party accused has been once
tried by a tribunal in the last resort, and
either convicted or acquitted, he shall not
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again be, tried. Code 9. 2. 9. 11; Merlin,

Rupert. See Jeopabdt.

NON CEPIT MODO ET FORMA (Lat. he
did not take in manner and form). The
plea which raises the general issue in an ac-

tion of replevin; or rather which involves

the principal part of the declaration, for,

properly speaking, there is no general issue

in replevin ; Morris, Repl. 142.

Its form is, "And the said O D, by B F,

his attorney, comes and defends the wrong
and injury, when, etc., and says that he
did not take the said cattle {or, goods and
chattels, according to the subject of the

action) in the said declaration mentioned,
or any of them, in manner and form as the

said A B hath above complained. And of

this the said C D puts himself upon the

country."

It denies the taking the things and hav-
ing them in the place specified in the decla-

ration, both of which are material in this

action. Steph. PI., Andr. ed. 239, n.; 1

Chitty, PI. 490.

NON-CLAIM. An omission or neglect by
one entitled to make a demand vrithin the

time limited' by law : as, when a continual

claim ought to be made, a neglect to make
such claim within a year and a day.

NON-COMMISSIONED OFFICER. A
subordinate officer who holds his rank not
by commission from the executive authority
of a state or nation, but by appointment by
a superior officer.

NON COMPOS MENTIS (Lat not of

sound mind, memory, or understanding). A
generic term, including all the, species of

madness, whether it arise from idiocy, sick-

ness, lunacy, or drunkenness. Co. Litt 247;

4 Co. 124; 4 Comyns, Dig. 613; 5 id. 186;
Shelf. liun. 1. See Insanity.

NON CONCESSIT (Lat. he did not grant).

In English Law. The name of a plea by
which the defendant denies that the crown
granted to the plaintiff, by letters^patent the
rights which he claims as a concession from
the king: as, for example, when a plaintiff

sues another for the infringement of his

patent right, the defendant may deny that

the crown has granted him such a right. It

does not deny the grant of a patent, but of

the patent as described in the plaintiff's

declaration ; 3 Burr. 1544 ; 6 Co. 15 6. Also
a plea resorted to by a stranger to a deed,

because estoppels do not hold with respect to

strangers. It brought into issue the title of

the grantor as well as the operation of the

deed; Whart. Diet.

NON-CONFORMISTS. A name given to

certain dissenters from the rites and cere-

monies of the church of England.

NON CONSTAT j(Lat. it does not appear.

It is not certain). Words frequently used,

particularly in argument, to express dissat-

isfaction with the conclusions of the other

party: as, it was moved in arrest of judg-

ment that the declaration was not good, be-

cause non constat whether A B was seven-

teen years of age when the action was com-

menced. Swinb. pt. 4, § 22, p. 331.

NON CULPABILIS. A plea of not guilty.

It is usually abbreviated non cul.; 16 Viner,

Abr. 1.

Issue was joined thereon by the abbrevia-

tion "prit"; i. e. paratus, ready to prove the

prisoner guilty. In later years, the officer of

the court began to apply these abbreviations

to the prisoner: "Culprit, how wilt thou be

tried?" This is commonly believed to be
the origin of the word culprit. 4 Steph.

Com. 340; New Engl. Diet.

NON DAMNIFICATUS (Lat not Injured).

A plea In the nature of a plea of perform-

ance to an action of debt on a bond of in-

demnity, by which the defendant asserts that

the plaintiff has received no damage. 1 B.

& P. 640, n. o; 1 Saund. 116, n. 1; 2 id. 81;

Douglass V. Clark, 14 Johns. (N. Y.) 177;

Brent v. Davis, 10 Wheat. (U. S.) 396, 6 L.

Ed. 350; Washington v. Young, 10 Wheat.
(U. S.) 406, 6 L. Ed. 352.

NON DEC I MAN DO. See De non Deci-

MANDO.

NON DEDIT. The general issue in forme-
don. See Nb Dona Pas.

NON DEMISIT (Lat he did not demise).

A plea proper to be pleaded to an action of
debt for rent, when the plaintiff declares on
a parol lease. Gilb. Debt 436; Bull. N. P.

177; 1 Chitty, PI. 477. A plea in bar, in

replevin, to an avowry for arrears of rent,

that the avowant did not demise. Morris,

Repl. 179. It cannot be pleaded when the
demise is stated to have been by indenture;
12 Viner, Abr. 178; Com. Dig. Pleader (2
W48).
NON DETINET (Lat he does not de-

tain). The general issue in an action of
detinue. Its form is as follows : "And the
said C D, by B P, his attorney, comes and
defends the wrong and injury, when, etc.,

and says that he does not detain the said

goods and chattels (or 'deeds and writings,'

according to the subject of the action) in the
said declaration specified ; or any part there-

of, in manner and form as the said A B
hath above complained. And of this the said
C D puts himself upon the country." Andr.
Steph. PI. 231.

It puts in Issue the detainer only : a justi-

fication must be pleaded specially; 8 DowL
Pract. Cas. 347. It is a proper plea to an
action of debt on a simple contract in the
case of executors and administrators. 6
East 549; Bac. Abr. Pleas (I); 1 Chitty,.

PI. 476. See Detinet.

NON-ENUMERATED DAY. Used to de-
note a motion day in New York on wiiicli
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the court Hears motions classified by the

Code as "non-enumerated motions." Jack-
son V. , 2 Caines (N. Y.) 259.

NON EST FACTUM (Lat. is not Ms
deed). In Pleading. A plea to an action

of debt on a bond or other specialty.

Its form is, "And the said C D, by B P,

his attorniey, comes and defends the wrong
and injury, when, etc., and says that the

said supposed writing obligatory (or 'in-

denture,' or 'articles of agreement,' accord-

Ihg to the subject of the action) is not his

deed. And of this he puts himself upon the

country." Cleaton v. Chambliss, 6 Rand.

(Va.) 86; Porter v. Martin, 1 Litt (Ky.)

158.

It is a proper plea when the deed is the

foundation of the action; 1 Wms. Saund.

38, note 3; 2 id. 187 «, note 2 ; 2 Ld. Raym.
1500; Minton v. Woodworth, 11 Johns. (N.

Y.) 476; and cannot be proved as declared

. on ; 4 East 585 ; on account of non-execu-
tion; 6 Term 817; or variance in the body
of the instrument; 4 Maule & S. 470; 2

D. & R. 662. Under this plea the plaintiff

may show that the deed was void ab initio;

Van Valkenburgh v. Rouk, 12 Johns. (N. T.)

337; Stoever v. Weir, 10 S. & R. (Pa.) 25;

see Marine Ins. Co. v. Hodgson, 6 Cra. 219,

3 L. Ed. 20O ; or became so after making and
before suit; 5 Co. 119 6; 11 id. 27. See 1

Chitty, PI. 417, n.

In covenant, the defendant may, under
this plea, avail himself of a mis-statement
or omission of a qualifying covenant ; 9 East
188; 1 Campb. 70; or omission of a condi-

tion precedent; 11 East 639; 7 D. & R.
249.

NON EST INVENTUS (Lat. he is not
found). The sheriff's return to a writ re-

quiring him to arrest the person of the de-

fendant, which signifies that he is not to be
found within his jurisdiction. The return is

usually abbreviated N. E. I. Chitty, Pr.

The English form "not found" is also com-
monly used.

NON-FEASANCE. The non-performance
of some act which ought to be performed,
When a legislative act requires a person

to do a thing, its non-feasance will subject
the party to punishment: as, if a statute
require the supervisors of the highways to

repair such highways, the neglect to repair
them may be punished. See 1 Russ. Or.

48 ; Mandattjm.

NON FECIT (Lat. he did not make it).

The name of a plea, for example, in an ac-

tion of assumpsit on a promissory note. 3
M. & G. 446. Rarely used;

NON FECIT VASTUM CONTRA PROr
HIBITIONEM (Lat. he did not commit
waste against the prohibition). The name
•of a plea to an action founded on a writ of

pstrepement, that the defendant did not com-

mit waste contrary to the prohibition. 2

Bla. Com. 226.

NON IMPEDIVIT (Lat. he did not im-

pede); The plea of the general issue in

qiiare impedit. 3 Bla. Com. 305; 3 Woodd.
Lect. 36. In law French, ne disturba pas.

'

NON IMPLACITANDO ALIQUEM DE
LIBERO TENEMENTO SINE BREVI. A
writ to prohibit bailiffs, ,etp., from levying a
distress upon any man without the king's

writ touching his freehold. Cowell.

NON INFREGIT CON VENTION EM (Lat.

he has not broken the covenant). A plea hi

an action of covenant. This plea is not a

general issue; it merely denies that the de-

fendant has broken the covenants on which
he is sued. It being in the negative, it can-

not be used where the breach is also in the

negative. Bacon, Abr. Covenant (L) ; 3

Lev. 19 ; 2 Taunt. 278 ; Phelps v. Sawyer, 1

Aik. (Vt.) "150; Bender v. Fromberger, 4
Dall. (Pa.) 436, 1 L. Ed. 898; Roosevelt v.

Fulton's Heirs, 7 Cow. (N. X.) 71.

NON-INTERCOURSE. The refusal of

one state or nation to have commercial in-

tercourse with another. See EiiBAEGO.

NON-INTERCOURSE ACT. An act pro-

hibiting commercial intercourse with one or

more foreign nations. On June 13, -1798, an
act was passed suspending commercial in-

tercourse between the United States and
Ptance and her dependencies. On March 1,

1809, an act was passed interdicting com-
mercial intercqui;?e between the .United

States and Great Britain and France, and
their dependencies. The act forbade en-

trance into' the ports or harbors of the Unit-

ed States by the public vessels of England
and France and imposed a penalty upon any
citizen who should afford any aid or sup-

plies to such public ships. It provided, more-
over, that if any vessel sailing under the
flag of Great Britain or France should, after
May 20th following, enter the ports of the
United States, it should be forfeited with its

cargo. The importation of goods from Eng-
land and France was forbidden to vessels of
any nationality, subject to forfeiture of the
imported articles. On June 28th a second
act was passed providing that the former
act should continue in force until the end of
the next session of congress. On May 1,

1810, a third act was passed forbidding Britr

ish and French armed vessels to enter the
ports of the United States. On March 2,

1811, an act was passed providing that, in
case Great Britain should revoke or modify
her edict in violation of the neutral comr
merce of the United States, the restrictions

imposed by the act of March 1, 1809, should
be removed.

NON INTROMITTENDO QUANOO
BREVE DE PR/ECIPI IN CAPITE SUB-
DOLE IMPETRATUR. A writ which used
to be directed to the justices of the bench
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or in eyre, commanding them not to give

one who had (under cover of entitling the

king to land, etc., as holding of him in

capite) deceitfully obtained the writ, the

benefit of the same, but to put him to his

writ of right if he thought fit to use it.

Cowell.

NON-ISSUABLE PLEAS. Those upou
which an issue would not determine the ac-

tion upon the merits, as a plea in abater

pient.

NON-JOINDER. In Pleading. The omis
sion of one or more persons who should have
been made parties to a suit at law or in

equity, as plaintiffs or defendants.
In Equity. It must be taken advantage of

. before the final hearing ; Kean v. Johnson, 9
N. J. Eq. 401; California Electrical Works
V. Flnck, 47 Fed. 583 ; except in very strong
cases; Mechanics Bk. v. Seton, 1 Pet. (U. S.)

299, 7 L. Ed. 152; as, where a party indis-

pensable to rendering a decree appears to the
court to be omitted ; Woodward v. Wood, 19
Ala. 213. The objection may be taken by de-

murrer, if the defect appear on the face of the

bill; Spear v. Campbell, 4 Scam. (lU.) 424;
Shubriek's Bx'rs v. Russell, 1 Des. (S. 0.) 315;

or by plea, if it do not appear ; Gamble v.

Johnson, 9 Mo. 605. The objection may be

avoided by waiver of rights as to the party
omitted ; Bull v. Bell, 4 Wis. 54 ; or a supple-

mental bill filed, in some cases ; Ensworth v.

Lambert, 4 Johns. Ch. (N. Y.) 605. It will

not cause dismissal of the bill in the first in-

stance; Pringle v. Carter, 1 Hill (S. C.) 53;

but will, if it continues after objection made

;

Lyde v. Taylor, 17 Ala. 270; without preju-

dice; Picquet v. Swan, 5 Mas. 561, Fed. Cas.

No. 11,135; Miller v. McCan, 7 Paige Oh.

(N. Y.) 451. The cause is ordered to stand

over in< the first instance ; Colt v. Lasnier, 9

Cow. (N. Y.) 320. See Joindeb; Paeties;
MiSJOINDEE.

In Law. See Abatement; Paeties.
In England, the Judicature Act o( 1875, Drd. xvi.,

has made very full provisions as to the joinder of

parties, and the consequences of misjoinder and
non-joinder. All persons may be joined as plaintiffs

in whom the right to any relief claimed is alleged

to exist, whether jointly, severally, or in the alter-

native.

NON JURlblCUS. See Dies Non.

NON JURORS. In EtigKsli Law. Persons
who . refuse to take the oaths,

.
required by

law, to support the government. See Moore
V. Pew, 1 :Dall. (U. S.) 170, 1 L. Ed. 86.

NON LIQUET (Lat. it is not dear). In

Civil Law. Words by which the judges (/«-

dices}, in a Roman trial', were accustomed to

free themselves from the necessity of decid-

ing a cause when the rights of the parties

were doubtful. On the tablets which were
given to the judges wherewith to indicate

their judgment, was written N. L.

See Ampliation.

NON iVIERCHANDIZANDO VICTUALIA.
An ancient writ directed to justices of assize

commanding them to inquire whether the of-

ficers of certain towns sold victuals in gross

or by retail during the exercise of their of-

fice, contrary to a statute then in force, and

to punish them accordingly. Cowell; Reg.

Orig. 184.

NON MOLESTANDO. A writ which lay

for him who was molested, contrary to the

king's protection granted him. Cowell.

NON OBSTANTE. In Engiisli Law. These

words, which literally signify notwithstand-

ing, were used to express the act of the Eng-

lish king by which he dispensed with the

law, tha,t is, authorized its violation. He
would by his license or dispensation make
an offence dispunishable which was malum
in se; but in certain matters .which were

mala proMHta he could, to certain persons

and on special occasions, grant a non obstan-

te. Vaugh, 330; 12 Co. 18; Bacon, Abr.

Prerogative (D 7); 2 Reeve, Eng. C. L. 8,

p. 83.

That the crown might, by the royal pre-

rogative, make a sheriff without the election

of the judges, non obstante aliquo statute in

contrarium, was held in Dyer 225, but the

whole doctrine was abolished by the Bill of

Rights.

NON OBSTANTE VEREDICTO. Not-

vyithstanding the verdict. See Judgment.
Judgment non obstante veredicto, strictly

and technically, is a judgment given for the
plaintiff, on his motion, where the defendant
had a verdict, but it appears from the record
that, either from some matter grovring out
of the pleading or because the fact found by
the jury is immaterial, the defendant is not,

in law, entitled to the judgment In such
cases where the common-law practice pre-

vails, a writ of inquiry is awarded to assess
the damages; 2 Tidd, Pr. 920. "The right

method ... is not to state the entry of
judgment upon the verdict by rule, but to

enter the verdict upon record, and then the
judgment for the plaintiff non obstante vere-
dicto.'.' id. For a statement of the nature
and effect of such a judgment at common
law, see Judgment. As appears from the
definition there given, this was a judgment
for the plaintiff, and in many of the states,
it has been uniformly held that judgment
non obstante veredicto can only be given for
a plaintiff ; the remedy for a defendant is to

have the judgment arrested ; Buckingham v.

McCracken, 2 Ohio St 287 ; Bellows v. Shan-
non, 2 Hill (N. Y.) 86. A motion by a defend-
ant for a judgment non obstante veredicto is

never allowable; Smith v. Powers, 15 N. H.
546; Sheehy v. Duffy, 89 Wis. 6, 61 N. W.
295; Bradley Fertilizer Co. v. Caswell, 65
Vt. 231, 26 Atl. 956 ; Tillinghast v. McLeod, 17
R. I. 208, 21 Atl. 345; Burnham v. R. Co., 17
K. I. 544, 23 Atl. 638; Steph. PI. [98]; 1



NON OBSTANTE VEREDICTO 2358 NON OBSTANTE VEREDICTO

Freem. Judg. § 7 ; 1 Black, Judg. § 16 ; unless
the well-settled common-law rule has been
relaxed by statute or decisions ; German Ins.

Co. V. Frederick, 58 Fed. 144,, 7 C. C. A. 122,

19 TJ. S. App. 24.

A motion for such judgment must be
founded on the record alone; Stearn v. Clif-

ford, 62 Vt. 92, 18 Atl. 1045 ; Smith v. Smith,

2 Wend. (N. Y.) 624; it cannot be rendered
after a judgment upon a verdict has been
entered; State v. Bank, 6 Smedes & M.
(Miss.) 218, 45 Am. Dec. 280; Scheible v.

Hart (Ky.) 12 S. W. 628. It is allowed where a
verdict has been found for the defendant on

an insufficient plea in avoidance; Jones v.

Fennimore, 1 G. Greene (Iowa) 134; Dewey
V. Humphrey, 5 Pick. (Mass.) 187; that is,

where the plea confesses the action and en-

tirely falls to avoid it; Martlndale v. Price,

14 Ind. 115; or if found true, is neither bar
nor answer; SuUenberger v. Gest, 14 Ohio
204; or if an immaterial issue tendered by
the plaintiff was found,for the defendant and
a repleader was unnecessary to effect jus-

tice; Shreve v. Whittlesey, 7 Mo.. 473; or if

on motion for a new trial it is clear that in

no event could damages be recovered on the

cause of action; Ballou v. Harris, 5 B, I.

419. But such a judgment will not be enter-

ed where the evidence on material issues of

fact was conflicting to such an extent as to

require the submission of such issues to the

jury ; Blazosseck v. Sherman Co., 141 Fed.
j.022.

In Pennsylvania, under a statute, where a
point of law is reserved at the trial, the jury
is instructed to find for the plaintiff, where-
upon the defendant moves for judgment on
the point reserved non obstante veredicto.

See 2 Brewster, Prac. 1219. This statute is

held by the United States supreme court to

be not enforceable in the federal courts as
being in conflict with the seventh amend-
ment to the constitution ; Slocum v. Ins. Co.,

228 U. S. 364, 38 Sup. Ct. 523, 57 L. Ed. 879.

See New Tbial. And in some other states,

the technical common-law rule that this form
of judgment should not be given for the de-

fendant, has not been observed; though it

would seem that this change of practice is

due, in some degree, to the confusion of this

subject with judgment on special verdicts
aqd points reserved, 4nd to the fact that
judgments are frequently entered under the
name non obstante veredicto, which properly
and technically would not be such if the
common-law distinctions were carefully ob-
served. Such judgment for defendant has
been entered in an action for damages where
a plea of contributory negligence was not
controverted; LouIsvUle & N. R. Co. v. May-
field (Ky.) 35 S. W. 924; or where plaintiff's

evidence is a mere scintilla; Holland v. Kin-
dregan, 155 Pa. 156, 25 Atl. 1077; or where
special findings in plaintiff's. favor were set

aside as against undisputed evidence, and de-

fendant moved for judgment on the femainr
ing findings and undisputed evidence; Menor
minee E. S. & Door Co. v. E. Co., 91 Wis.

447, 65 N. W. 176. But such statute does
not apply to a case in which the jury dis-

agreed ; McKinnon v. Rynklevicz, 145 Fed.

863; and such motion by defendant will

not be granted where the defence is a gen-

eral denial; Virgin Cotton Mills v. Aber-

nathy, 115 N. C. 402, 20 S. B. 522; or

where the pleadings and evidence raise ques-

tions of fact proper for a jury; Slivitski

V. Wien, 93 Wis. 460, 67 N. W. 730; or where
the evidence supports a verdict for plaintiff,

but the undisputed facts show the transac-

tion to be within the statute of frauds ; Tem-
pleman v. Gibbs (Tex.) 25 S. W. 736. A res-

ervation of "the question whether there is

any evidence in this case, to be submitted

to the jury, on which plaintiff is entitled to

recover," does not present a "point reserved"

to authorize judgment for defendant non
obstante veredicto; Yerkes v. Richards, 170

Pa. 346, 32 Atl. 1089 ; nor can such judgment
be rendered for plaintiff where verdict is

for defendant, subject to the question reserv-

ed whether, notwithstanding the findings,

plaintiff was not entitled to recover; Hosier

V. Hursh, 151 Pa. 415, 25 Atl, 52. Where
there was a verdict for plaintiff subject to

the opinion of the court on the question of

law reserved, the court directed Judgment
for defendant non obstante veredicto, saying

that it had the same effect as a directed

verdict; Casey v. Pav. Co., 109 Fed. 744, af-

firmed 114 Fed. 189, 52 C. C. A. 145.

A motion for such judgment is properly

denied, after verdict upon an issue distinctly

raised by the answer and submitted to the

jury without objection; Lewis v. Foard, 112
N. C. 402, 17 S. E. 9;, or where the evidence
is suflieient to support the verdict; Fruchey
V. Eagleson, 15 Ind. App. 88, 43 N. E. 146;
or where, after reserving a point on certain

facts, other evidence is submitted to the
jury, and it is uncertain on which evidence
the jury found; Keifer v. Eldred Tp., 110
Pa. 1, 20 Atl. 592.

It is not sufficient that the verdict was
contrary to the weight of the evidence ; Man-
ning V. Orleans, 42 Neb. 712, 60 N. W. 953:
and the judgment can be entered only when
the moving party is entitled to it upon the
pleadings of the party who had the verdict

;

Gibbon v. Loan Ass'n, 43 Neb. 132, 61 N. W.
126.

In Ohio, judgment against a general ver-
dict cannot be entered unless all the facts
necessary to support such judgment are ex-
pressly found; Falrbank & Co. v. R. Co., 66
Fed. 471. In Indiana, a judgment non ob-
stante will not be granted unless there is an
irreconcilable conflict between the general
verdict and the answer to the interrogato-
ries; British-American Assur. Co. v. Wilson,
132 Ind. 278, 31 N. E. 938. When "the special
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finding of facts Is inconsistent witti the gen-

eral verdict, tlie former controls the latter,

and the court may give judgment according-

ly ; School Dlst. v. Lund, 51 Kan. 731, 33 Pac.

595. In Oregon, there is a statutory provi-

sion authoriziug judgment for the other par-

ty where the verdict does not correspond

with pleadings, and it is held that that right

is not impaired by falling to move for judg-

ment before verdict; Benida Agr. Works v.

Oreighton, 21 Or. 495, 28 Pac. 775, 30 Pac.

676. In Minnesota, such judgment can be

given only to a party who, after the testi-

mony, moved to direct a verdict in his fa-

vor; Hemstad v. Hall, 64 Minn. 186, 66 N.

W. 366j In Kansas, by statute, such a judg-

ment may be entered by the court in favor

of the party against whom an adverse ver-

dict has been rendered; Ft. Scott v. Broker-

age Co., 117 Fed. 51, 54 C. C. A. 437.

In many states there are statutes on the

subject which must be considered in connec-

tion with the decisions.

NON MITTAS (Lat. more fully, non
omittas propter libertatem, do not omit on
account of the liberty or franchise). There
were districts or liberties in England in re-

gard to which grants were formerly made by

the crown to individuals, conferring on them
or their bailiffs the exclusive privilege of

executing legal process therein. When it be-

came necessary to execute a writ in such a
. liberty, it was framed with a clause of non
omittas specially authorizing the sheriff to

enter; 2 Steph. Com. 683. This clause is

now usually inserted in all processes ad-

dressed to sheriffs. Wharton, Lex. ; 3 Chitty,

Pr. 190, 310.

NON-PLEVIN. In Old English Law. A
neglect to replevin land taken into the hands
of the king upon default, within fifteen days,

by which seisin was lost, as by default.

Heugh. de Magn. Ch. c. 8. By 9 Bdw. III.

c. 2, no man shall lose his land by non-plevin.

NON PONENDIS IN ASSISSIS ET JU-
RAT IS. A writ which lay for persons who
are summoned to attend the assizes or to

sit on a jury and wish to be freed and dis-

charged from the same. Reg. Grig. 100.

NON PROCEDENDO AD ASSISSAM RE-
GE INCONSULTO. A writ to put a stop to

the trial of a cause appertaining unto one

who is in the king's service, etc., until the

king's pleasure respecting the same be

known. Cowell.

NON PROS. An abbreviation of non pro-

sequitur, he does not pursue. Where the

plaintiff, at any stage of the proceedings,

fails to prosecute his action, or any part of

it, in due time, the defendant enters non
prosequitur, and signs final judgment and ob-

tains costs against the plaintiff, who is said

to be non pros'd. 2 Archb. Pr., Chitty ed.

1409; 3 Bla. Com. 296; 3 Chitty, Pr. 10;

Caines, Pr. 102. The name non pros, is ap-

plied to the judgment so rendered against

the plaintiff; 1 Sell. Pr.; Steph. PI. 195.

When entered by defendant under a rule

of court for failure to file a statement of

claim within a year, it is said to be final;

Patton's Pr. in Pa. 67 ; but no case is cited.

See NoLUB Peosequl

NON-RESIDENCE. In Ecclesiastical Law.

The absence of spiritual persons from their

benefices.

NON-RESIDENT. Not residing In the ju-

risdiction. Service of process on non-resi-

dent defendants Is void, excepting cases

which proceed in rem, such as proceedings

in admiralty or by foreign attachment, and

the like, or where the property in litigation

Is within the jurisdiction of the court

One does not necessarily become a non-

resident by absconding or absenting himself

from his place of abode; Lindsey v. Dixon,

b^ Mo. App. 291 ; nor does a mere casual or

temporary absence on business or pleasure

render one a non-resident, even if he may
not have a house of usual abode In the state

;

Crawford v. Wilson, 4 Barb. (N. Y.) 504;

if there be no intent to change his residence

;

Fitzgerald v. McMurran, 57 Minn. 312, 59

N. W. 199. But where a man has a settled

abode, for the time being, in another state

for the purpose of business or pleasure, he
is a noh-resident ; Hanson v. Graham, 82

Cal. 631, 23 Pac. 56, 7 L. R. A. 127; and it

has been held that one who departs from the
state with his famUy and remains absent
for about a year Is a non-resident, though
he has not acquired a residence elsewhere,

and though he intended to return In a few
months ; Hanover N. Bk. v. Stebbins, 69 Hun
308, 23 N. Y. Supp. 529. See Home; Domi-
ciL ; Residence ; Process ; Seevice.

NON RESIDENTIA PRO CLERICIS RE-
GIS. A writ addressed to a bishop charging
him not to molest a clerk employed in the
king's service, by reason of his non-residence.

Cowell; Reg. Orig. 58.

NON SOLVENDO PECUNIAM AD QUAM
CLERICUS MULCTATUR PRO NON RESI-
D^ENTIA. A writ prohibiting an ordinary
from taking a pecuniary mulct imposed up-
on a clerk of the king's for non-residence.
Cowell.

NON SUBMISSIT (Lat.). The name of a.
plea to an action of debt on a bond to per-

form an award, by which the defendant
pleads that he did not submit. Bacon, Abr.
ArWtration, etc. (G).

NON SUM INFORMATUS (Lat). I am
not informed. See Judgment.

NON TENENT INSIMUt (Lat they do
not hold together). A plea to an action in
partition, by which the defendant denies that
he holds the property which is the Subject
of the suit, together with the complainant
or plaintiff.
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NON TENUIT (Lat. he did not hold). The
name of a plea In bar in replevin, when the

defendant has avowed for rent-arrear, by
which the plaintiff avows that he did not

hold in manner and form as the avowry al-

leges. Rose. Real Act. 628.

NON-TENURE. A plea in a real action,

by which the defendant asserted that he did

not hold the land, or at least some part of

it, as mentioned in the plaintiff's declara-

tion. 1 Mod. 250 ; in which case the writ

abates as to the part with reference to

which the plea is- sustained ; Green v. Liter,

8 Cra. (U. S.) 242, 3 L. Ed. 545. It may be

pleaded with or without a disclaimer. It

was- a dilatory plea, though not strictly in

abatement; 2 Saund. 44, n. 4; Dy. 210;

Booth, Real Act. 179; Hunt v. Sprague, 3

Mass. 312; but might be pleaded as to part

along with a plea in bar as to the rest; 1

Lutw. 716; East. Ent. 231 o, &; and was sub-

sequently considered as a plea in bar; Otis

V, Warren, 14 Mass. 239; Miles v. Peirce, 2
N. H. 10; Bac. Abr. Pleas (I 9).

NON-TERM. The vacation between two
terms of a court.

NON-TRADING PARTNERSHIP. A part-

nership organized for carrying on the .busi-

ness of sawing lumber pickets and lath is

non-trading in character ; Dowling v. Bank,
145 U. S. 512, 1,2 Sup. Ct. 928, 36 L. Ed. 795,

reversing National Exch. Bank v. White,
80 Fed. 413.

NON-USER. The neglect to make use of

a thing.

A right which may be acquired by use
may be lost by non-user; and an absolute
discontinuance pf the use for twenty years
afCords presumption of the extinguishment
of the right in favor of some other adverse
right; Dyer v. Depui, 5 Whart. (Pa.) 584;
Williams v. Nelson, 23 Pick. (Mass.) 141, 84
Am. Dec. 45; but non-user of the franchise
of a corporation is held insufficient to consti-

tute a dissolution of the same without a Judi-

cial adjudication thereof; Parker v. Hotel
Co., 96 Tenn. 252, 34 S. W. 209, 31 L. R. A.
706.

See DissoLTjTioK ; Foefkittibe.

A right of way, by grant or prescrip-

tion, is not extinguished by the habitual use
by its owner of another way, equally con-

venient, instead of it, unless there is an in-

tentional abandonment of the former way

;

Jamaica Pond Aqueduct Corp. v. Chandler,
121 Mass. 3. See Abandonment ; Easement.
Every public officer is required to use his

office for the public good; a non-user of a
public office is, therefore, a sufficient cause
of forfeiture; 2 Bla. Com. 158; 9 Co. 50.

As to repeal of a statute by non-user, see

Obsoubtk.

NONSENSE. That which in a written
agreement or will is unintelligible.

It is a rule of law that an instrument shall

be so construed tliat the whole, If possible,

shall stand. When a matter is written gram-
matically right, but it is unintelligible and
the whole makes nonsense, some words can-

not be rejected to make sense of the rest-;

1 Salk. 324 ; but when matter is nonsense by

being contrary and repugnant to some pre-

cedent sensible matter, such repugnant mat-

ter is rejected; 14 Viner, Abr. 142; 15 id.

560. The maxim of the civil law on this

subject agrees with this rule: Quw in testa-

menio ita sunt scripta ut intelUgi non pos-

sentj perinde sunt ac si scripta non esservt.

Dig. 50. 17. 73. 3. See AMBiotriTT ; Inteephe-

TATioN. In pleading, when matter is non-

sense by being contradictory and repugnant
to feoinething precedent, the precedent matter,

which is sense, shall not be defeated by the

repugnancy which follows, but that which
is contradictory shall be rejected: as In

ejectment where the declaration is of a de-

mise on the second day of January, and that

the defendant postea scilicet, on the first of

January, ejected him, here the scilicet may
be rejected as being expressly contrary to

the postea and the precedent matter ; 5 Bast

255 ; 1 Salk. 324.

NONSUIT. The name of a judgment giv-

en against the plaintiff when he is unable

to prove a case, or when he refuses or neg-

lects to proceed to the trial of a cause after

it has been put. at issue, without determining

such issue.

In construing a statute such as those ex-

isting in some states, extending the statute

of limitations after a nonsuit is "suffered"

so as to facilitate the bringing of a new
suit a nonsuit has been defined as "any judg-

ment of discontinuance or dismissal whereby
the merits are left untouched" ; Mason v.

R. Co., 226 Mo. 212, 125 S. W. 1128, 26 L. R.
A. (N. S.) 914; and under this statute the
dismissal of a cause for want of prosecution
was held to be' a nonsuit; Meddis v. Wil-
son, 175 Mo. 126,, 74 S. W. 984; and the ex-

tension of the limitation was held not to be-

gin to run until judgment on appeal from
the nonsuit; Hewitt v. Steele, 136 Mo. 334,
38 S. W. 82.

A voluntary nonsuit is an abandonment of
his cause by plaintiff, who allows a judgment
for costs to be entered against him by ab-
senting himself or failing to answer when
called upon. Runyon v. R. Co., 25 N. J. L.
556.

After the trial is begun, It Is held in many
jurisdictions that the plaintiff's right to take
a nonsuit is not absolute, but lies in the
discretion of the court, and will be denied
when plaintiff gets all his own evidence in
and is not surprised by defendant's evi-
dence

; Johnson v. Bailey, 59 Fed. 670, where
many cases are cited which support the de-
cision. But the practice in many Jurisdic-
tions is otherwise, particularly where the
common law is adhered toi and it is permis-
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sible to take a voluntary nonsuit at any
time before verdict is rendered; Bradshaw
V. Earnshaw, 11 App. D. C. 495 ; Lay v. Col-

lins, 74 Ark. 536, 86 S. W. 281 ; New Hamp-
shire Banking Co. v. Ball, 57 Kan. 812, 48

Pac. 137; Woodward v. Woodward, 84 Mo.
App. 328; Helwig v. Judge, 73 Mich. 258,

41 N. W. 268 ; Beals v. Tel. Co., 53 Neb. 601,

74 N. W. 54. This is spmewhat modified

where the defendants set up a counter-claim

(as to which, see infra) ; Summer v. Kelly,

38 S. C. 507, 17 S. E. 364 ; Toulouse v. Pare,

103 Cal. 251, 37 Pac. 146.

If a nonsuit is proper, to grant it prema-
turely is harmless error; Vincent v. Pac.

Grove, 102 Oal. 405, 36 Pac. 773. Defendant
waives his motion for a nonsuit and cannot

base any claim of error upon it, where, after

it is overruled, he proceeds with his defence

and introduces testimony ; BogK v. Gassert,

149 U. S. 17, 13 Sup. Ct. 738, 37 L. Ed. 631;

Runkle v. Burnham, 153 U. S. 216, 14 Sup.

Ct., 837, 38 L. Ed. 694. Exception cannot be

taken to the court's refusal to enter a com-
pulsory nonsuit; Medary v. Gathers, 161 Pa.

S7, 28 Atl. 1012.

After a voluntary nonsuit taken by the

plaintiff, the court may reinstate the case;

Rhargless v. Sevier, 1 Overt. (Tenn.) 117;

but it Is said, that the reinstatement is not

as a matter of right; Grant v. Burgwyn, 88

N. C. 95. The case is still within the juris-

diction of the coui't, so as to entitle it to va-

•cate the judgment on a showing of mistake

;

Palace Hardware Co. v. Smith, 134 Cal. 381,

66 Pac. 474; but it has been held that the

court has no authority to reinstate it against

the consent of the defendant; Simpson v.

Brock, 114 Ga. 294, 40 S. E. 266; although
if the record shows that the court has acted

irregularly and unadvisedly, it may and
should, so long as its jurisdiction over the
matter continues, reverse its action; Horton
V State, 63 Neb. 34, 88 N. W. 146.

An irmoluntary nonsuit takes place when
the plaintiff, on being called, when his case

is before the court for trial, neglects to ap-

pear, or when he has given no evidence on
which a jury could find a verdict. Pratt v.

Hull, 13 Johns. (N. Y.) 334.

At common law the plaintiff cannot be

nonsuited against his will ; for a party can-

not be compelled to make default.

There is much difference of practice in the

United States as to the granting of nonsuits

or orders dismissing causes. In many of the

state courts involuntary nonsuits are not
allowed, either as matter of practice or be-

cause, as it is ,put in some cases, there is no
authority to grant it In some of the states

there are statutes under which such nonsuits

are authorized. And where there was a
statute authorizing a nonsuit, it could only
be granted upon the ground and in the man-
ner therein provided; J^urns v. Rodefer, 15

Nev. 59. Among the cases from states, in

which involuntary nonsuits are not allowed,

are: Williams v. Port, 9 Ind. 551; Hill, M.

6 Co. V. Kucker, 14 Ark. 706; Cahill v. Ins.

Co., 2 Dougl. (Mich.) 124, 43 Am. Dec. 457;

Scruggs V. Brackin, 4 Yerg. (Tenn.) 528;

Winston v. Miller, 12 S. & M. (Miss.) 550;

Thweat v. Pinch, 1 Wash. (Va.) 217; Kettle-

well V. Peters, 23 Md. 312.; French v. Smith,

4 Vt. 363, 24 Am. Dec. 616 ; Huston v. Berry,

3 Tex. 235; Mitchell v. Ins. Co., 6 Pick.

(Mass.) 117; Saunders v. Coffin, 16 Ala. 421;

Bryan v. Pinney, 3 Ariz. 34, 21 Pac. 332;

Rankin v. Curtenius, 12 111. 334.

It has been frequently said that an invol-

untary nonsuit cannot be ordered in a feder-

al court ; Doe v. Grymes, 1 Pet. (U. S.) 469,

7 L. Ed. 224 ; Crane v. Morris, 6 Pet. (U. S.)

598, 609, 8 L. Ed. 514; Silsby v. Poote, 14

How. (U. S.) 218, 14 L. Ed. 394; Castle v.

BuUard, 23 How. (U. S.) 172, 188, 16 L. Ed.

424; Oscanyan V. Arms Co., 103 U. S. 261,

26 L. Ed. 539; but in Central Trans. Co. v.

Car Co., 139 U. S. 24, 11 Sup. Ct. 478, 35 L.

Ed. 55, the court after citing the above cases

said: "Yet, instead of overruling, upon that

ground alone, exceptions to a refusal to or-

der a nonsuit, this court, more than once,

has considered and determined questions of
law upon the decision of which the nonsuit
was refused in the court below," citing Crane
V. Morris and Castle v. Bullard, supra,

. and
the court proceeded to consider the case on
the merits and affirmed the judgmeilt of non-
suit, apparently following the action of the
court below which was in accordance with
a Pennsylvania statute providing for such
practice in the state courts. And that case
was cited with approval in Coughran v. Big-
elow, 164 U. S. 301, 17 Sup. Ct. 117, 41 L.

Ed. 442, where the cases denying the power
to grant an involuntary nonsuit are said to

have been based "upon the absence of au-,

thority, whether statutory or by a rule pro-
mulgated by this court," and the action un-
der the state statute is approved and taken
as authority "that granting a nonsuit for
want of sufficient evidence is not an infringe-
ment of the constitutional right of trial by
jury."

The reason for refusing to permit compul-
sory nonsuits is given; in Booe v. Davis, 5
Blackf. (Ind.) 115, 33 Am. Dec. 457, in these
words: "The plaintiff has a right to have
every question of fact in his case tried by a
jury ; and to nonsuit him on the trial, against
his consent, would be an infringement of that
right." In one case it wa_s held that the
court had no power to dismiss a suit on the
ground that it appeared from the evidence
that the contract sued on was illegal and
void; Hudson v. Strickland, 49 Miss. 591.

In French v. Smith, supra, it was said : "In
this state, where the right of review is given
by statute, a nonsuit should not be ordered
at the first trial, as the plaintiff may be able
to supply the defects in his first proofs ; nor
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at the last, because public policy will then

require that the controversy should be end-

ed."

Cases in which it is held that the power ot

compulsory nonsuit exists are: Bailey v.

Kimball, 26 n! H. 351 ; Naugatuck R. Co. v.

Button Co., 24 Conn. 468; Ensminger v. Mc-

Intire, 23 Cal. .593; Ellis v. Trust Co., 4

Ohio St. 628, 64 Am. Dec. 610 ; TurnbuU v.

Elvers, 3 McCord (S. O.) 131, 15 Am. Dec.

622; Spensley v. Ins. Co., 54 Wis. 433, 11

N. W. 894; Deyo v. R. Co., 34 N. Y. 9, 88

Am. Dec. 418. In Warren v. McGill, 108 Cal.

153, 37 Pac. 144, a motion was held to have

been properly overruled because there was
some evidence tending to prove plaintiff's

case, but the power was recognized. A
nonsuit should be allowed where, on the im-

controverted facts, the plaintiff is not en-

titled to recover, or if he did the verdict

would be set aside; Aycrigg's Ex'rs v. R.

Co., 30 N. J. L. 460; People v. Ins. Bxch.,

126 111. 466, 18 N. E. 774, 2 L. R. A. 340; and
where a verdict for the plaintiff would be

clearly against the weight of evidence so

that it must be set aside if rendered, a non-

suit should be granted; Wilds v. R. Co., 24

N. T. 430; but there must be absolutely no
evidence to support the plaintiff's claim in

order to entitle the defendant to a nonsuit;

Potter V. Mellen, 36 Minn. 122, 30 N. W. 438.

The legitimate ground for a nonsuit is

either that the plaintiff has alleged no legal

cause of action, or that there is no evidence

to support his case. It is not the duty of

the court to determine the question on the

preponderance of evidence; that is for the
jury; Bayley v. R. Co., 125 Mass. 65; and
the refusal of the court to withdraw the

case from the jury is not to be treated as
indicating its opinion that the plaintiff

should have a verdict, he simply does his

duty in submitting the case to the jury even
if he considers the preponderance of evi-

dence to be against the plaintiff ; if the evi-

dence taken altogether raises a question of
fact, it should go to the jury ; Gaynor v. Ry.
Co., 100 Mass. 212, 97 Am. Dec. 96; Warren
V. R. Co., 8 Allen (Mass.) 227, 85 Am. Dec.
700.

Where an issue has been directed, the
court in which it is tried cannot grant a
nonsuit, but must have a trial and report
the result of it; Woolfolk v. Mfg. Co., 22
S. C. 332. Where a case entitling the plain-

tiff to relief is not established by the plead-

ings nor the evidence, a nonsuit is proper;

Manzy v. Hardy, 13 Neb. 36, 13 N. W. 12;

and when any essential element of the plain-

tiff's case is wholly without proof; Murphy
V. R. Co., 45 la. 661 ; Long v. Lewis, 16 Ga.
154.

By section 4 of the act of July 20, 1892,

U. S. Comp. St. (1901) 707, of which section

1 was amended by act of June 25, 1910, id.

(1911) 273, it is provided for suits in the

federal courts in forma pauperis, the court

may dismiss such cause if It appear that the

allegation of poverty is untrue or the alleged

cause of action is frivolous or malicious. In

a suit under this statute, the circuit court

of appeals held that the statute applied,

but added that, independently of the statute,

any court of general jurisdiction has power
to dismiss frivolojis proceedings which upon

the face of the pleadings present no legal

cause of action ; O'Connell v. Mason, 132 Fed.

245, 65 C. C. A. 541. Where the declaration

stated no cause of action, the court refused

leave to defendant to withdraw his plea and
demur and dismissed the suit on its own mo-

tion; Webb V. Fisher, 109 Tenn. 702, 72 S.

W. 110, 60 L. R. A. 791, 97 Am. St. Rep. 863.

On opening statement of counsel. In many
cases the trial court exercises the author-

ity to direct a verdict or enter a nonsuit

where the opening statement of plaintiff's

counsel shows unmistakably that if the facts

stated were proved there could be no recov-

ery; Hornblower v. University, 31 App. D.

C. 64; Pratt v. Conway, 148 Mo. 299, 49 S.

W. 1028, 71 Am. St. Rep. 602; Jordan v.

Reed, 77 N. J. L. 584, 71 Atl. 280. Such
may be the case and such action may be
warranted where the statement ddscloses

that the cause of action was a corrupt con-

tract or one void as unlawful or against

public policy; Oscanyan v. Arms Co., 103

U. S. 261, 26 L. Ed. 539; Crisup v. Gross-

light, 79 Mich. 380, 44 N. W. 621. It should

not be done unless it clearly appears (1)

that the complaint does not state a. cause of

action; (2) that a cause of action well stat-

ed is clearly defeated by some defense inter-

posed and admitted as a fact; or (3) that

the statement of the plaintiff's case has com-
pletely ruined it by some admission or state-

merit of fact; Hoffman House v. Foote, 172
N. Y. 350, 65 N. E. 169; Montgomery v.

Boyd, 78 App. DIv. 65, 79 N. Y. Supp. 879.

So a motion to dismiss may be granted if it

appears from the opening statement that the
cause of action did not survive to plaintiff;

Hey V. Prime, 197 Mass. 474, 84 N. E. 141, 17
L. R. A. (N. S.) 570 (but the court may, in

its discretion, withhold the decision untU all

the evidence, or the
.
plaintiff's, is in); or

that the claim is barred by the statute of
limitations; Preusse v. Hotel Co., 134 App.
Dlv. 384, 119 N. Y. Supp. 98; or where the
suit is for a breach of covenant respecting
property in which the plaintiff has parted
with his estate; Wallace v. Vernon, 3 N. B.
5. Where an officer was charged with brib-

ery and the opening statement discloses that
the defendant did not at the time hold the
office, a verdict of acquittal was properly
directed; U. S. v. Dietrich, 126 Fed. 676.
Upon such application all the facts stated
should be considered without limitation of
the allegations of the declaration or com-
plaint, unless any additional facts stated
would not be admitted in proof under the
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pleadings; Roberton v. New York, 7 Misc.

645, 28 N. T. Supp. 13, affirmed 149 N. T.

609, 44 N. B. 1128 ; and all inferences prop-

er to be drawn from the facts stated should

have full consideration; Carr v. R. Co., 78

N. J. li., 692, 75 Atl. 928 ; and opportunity

should be given to amplify the statement if

it seem too meagre ; Kelly v. Gas Co., 74

N. J. li. 604, 67 Atl. 21 ; and it must clearly

appear that there can be no recovery ; Bra-

shear v. Rabenstein, 71 Kan. 455, 80 Pac.

950.

Such motion admits that the statements

made are true; Roberts v. R. Co., 45 Colo.

188, 101 Pac. 59; and where a nonsuit was
granted on the opening statement of counsel

which did npt appear in the record the ap-

peal was dismissed ; Johnson v. Spokane, 29

Wash. 730, 70 Pac. 122 ; but where after the

opening the complaint was dismissed as not
stating a legal cause of action, on appeal it

win be considered as if on demurrer ; Sheri-

dan V. Jackson, 72 N. Y. 170. In Wisconsin
such practice is not recognized; Smith v.

Ins. Co., 49 Wis. 322, 5 N. W. 804. And it is

not permissible in England
; [1892] 1 Q. B.

122. In Idaho, under a statute authorizing

the entry of judgment or nonsuit if the

proof of the plaintiff's case fails, a nonsuit
may not be granted on the opening statement

of his counsel ; Wheeler v. Nav. Co., 16

Idaho, 375, 102 Pac. 847. A judge has no
right, without the consent of the plaintiff's

counsel, to nonsuit the plaintiff upon his

counsel's opening statement of the, facts.

The opening of counsel may be incorrect in

consequence of his having had wrong In-

structions. Owing to some accident, even if

the greatest care Is taken, the evidence of

the witnesses when they are called may dif-

fer from that which has been opened by
counsel. It is for that very reason that a
Uberty is given to the plaintiff's counsel;

[1892] 1 Q. B. 122.

A plaintiff has no longer the old common
law right of allegation to suffer a nonsuit

at the trial; he cannot at that stage of the

proceedings discontinue his action without
leave; [1900] A. C. 19.

The right of voluntary nonsuit in case of

counter-claim entitling defendant to affirma-

tive relief. The common law rule permitting

the plaintiff to dlmiss his suit and take a
nonsuit at his pleasure before verdict, ante-

dated the modern practice of permitting the

defendant to establish a set-off or counter-

claim and, under some statutes, to have a
verdict in his favor if his claim exceeded

the plaintiff's demand. The effect of modern
statutes providing for the adjudication of

counter-claims in the same suit has given

rise to considerable conflict of decision.

Probably the nearest approach to certainty

which is practicable is to state that in the

majority of cases the determination has been

that while the plaintiff may take a nonsuit

as to his own claim he cannot prejudice the

defendant In the pursuit of his remedy.

Such was the decision in Bertschy v. Mc-

Leod, 32 Wis. 205, where the court held that

the right of discontinuance as at common
law still remained under the present prac-

tice and had been rightfully exercised by the

plaintiff, but that his action did not carry

with it those proceedings of the defendant

vrhich he was permitted "to institute in the

action, or rather to engraft upon it, but

which are, in substance and effect, actions

brought by the defendant against the plain-

tiff." This case was followed by others in

the same state up to Grignon v. Black, 76

Wis. 674, 45 N. W. 122, in which a rehear-

ing was denied In 76 Wis. 686, 45 N. W. 938.

In another jurisdiction it was held that the

plaintiff might take a voluntary nonsuit

without putting out of court the defendant
who had availed himself of the permission

of the statute to maintain a counter-claim

at the trial; Samaha v. Samaha, 18 App.
D. C. 76 ; and following this case there was
a statutory provision in the District of Co-
lumbia that when a plea of set-off has been
filed, the plaintiff should not discontinue

without the ' defendant's consent, and that
without respect to what the defendant might
do, the plaintiff would be entitled to a trial

in judgment as to his own claim; and the
rule of this statute that the defendant must
consent to a nonsuit was applied in Francis
V. Edward, 77 N. C. 271 ; but in a later case

a distinction was drawn between counter-

claims arising out of the plaintiff's cause of

action and those which were independent of
it; and as to the first a voluntary nonsuit
was not permitted but might be as to the

latter class of cases though without prej-

udicing the defendant's right to litigate his

own claim. Many cases have followed the
general doctrine of these cases up to Boyle
V. Stallings, 140 N. C. 524, 53 S. E. 346. In
many other states the courts have followed
the same doctrine that the plaintiff may not,

by a voluntary nonsuit, prejudice the rights

of the defendant setting up a counter-claim

;

Griffin V. Jorgenson, 22 Minn. 92; N. W.
Mut. L. Ins. Co. V. Barbour, 95 Ky. 7, 23 S.

W. 584; in New York there has been a lack
of precision and continuity In the decisions

but they seem to have settled upon a rule
that the right to dismiss where counter-
claim has been set up is within the discre-

tion of the court, legal and not arbitrary,

and subject to review by the appellate court
which wiU protect the rights of defendants;
Carleton v. Darcy, 75 N. Y. 375; Jansen
V. Whitlock, 58 App. Div. 367, 68 N. Y. Supp.
1086 ; Livermore v. Bainbridge, 61 Barb. (N.

Y.) 358, affirmed 49 N. Y. 125. Where a
referee had found a balance, due to the
defendant, and the statute of limitations

would bar an original suit, without discuss-

ing the general question and under the cir-

cumstances of the case, a discontinuance
will not be permitted without the consent of



NONSUIT 2364 KONSUIX

the defendant; Holcomb v. Holcomb, 23
Fed, 781. In many cases thfe Contrary View
is tab4n and it is held that the right of a
defendant to take .ludgment for a balance

due him where he has pleaded a set-off does

not initerfere with the right of the plaintiff

to take a nonsuit and dismiss his ease at

any time before verdict uiiless that right is

expressly denied by the statute; Bufflngton

V. Quackenboss, 5 Fla. 196; Cummings V.

Pruden, 11 Mass. 206 ; Theobald v. Colby, 35
Me. 179; McCredy v. Fey, 7 Watts (Pa.)

496; Usher v. Sibley, 2 Brev. (S." a) 32;

Branham v. Brown's Adm'x, 1 Bail. L. (S.

C.) 262; Huffstutler v. Packing Co., 154

Ala. 291, 45 South. 418, 129 Ain. St. Rep. 57,

15. Ij. R. a. (N. S.) 340, and note, where
the cases are collected.

In cases of libel. The question of the pow-
er to grant a nonsuit in such cases has been
raised in a few cases. In Cox v. Lee, L. R.

4 Exch. 284, such suits were treated as on
the same footing as others, and it was held

that the court should not vnthdraw the ca.se

from the jury unless satisfied that the pub-

lication is not libel and that a verdict find-

ing it such would be set aside. In this coun-

try where there is a constitutional provision

relating to libel suits both civil and criminal,

it has been held that a nonsuit may be grant-

ed in such a civil action as in other cases;
Hazy V. Woitke, 23 Colo. 556, 48 Pac. 1048;
Ukman v. Daily Record Co., 189 Mo. 378, 88

. S. W. 60.

Final judgment or not. It appears to be
the weight of authority that upon the entry
of a nonsuit there is no jurisdiction to enter

a final judgment so as to prevent a new
suit within the period of limitation, the ac-

tion taken being a mere dismissal of the for-

mer suit ; Mason v. R. Co., 226 Mo. 212, 125

S. W. 1128, 26 L. R. A. (N. S.) 914; Davis
V. Preston, 129 la, 670, 106 N. W. 151 ; Miller
V. R. Co., 30 Mont. 289, 76 Pac. 691; Kelly
V. Kelly, 23 Tex. 437; Connor v. Knott, 10
S. D. 384, 73 N. W. 264; a final judgment
cannot be entered either for the plaintiff;

Hamilton v. Barricklow, 96 Ind. 398; or
against him; Miller v. Mans, 28 Ind. 194;
Bailey v. Wilson, 34 Or. 186, 55 Pac. 973
(where new matter had been stricken out
of the answer, as, it was held, erroneously)

;

but in Deyo v. R. Co., supra, where the
plaintiff was nonsuited, judgment was enter-

ed for defendants and affirmed first at the
general term and then by the Court of Ap-
peals. In that case however there was no
question of the effect upon a statutory privi-

lege. It has been permitted to attack a
judgment of nonsuit collaterally for fraud;
Lowry v. McMillan, 8 Pa. 157, 49 Am. Dec.
501; contra; Sisco v. Parkhurst, 23 Vt.

537.

Reinstatement. An order of reinstatement
has been made where the nonsuit was grant-

ed under a mistake of fact, which however
need not be mutual ; Palace Hardware Co.

V. Smith, supra, or the order was fraudu-

lently obtained; Thompson v. Judge, 138'

Mich. 81, 1,01 N. W. 61 ; or where the statu-

tory period of limitation has elapsed pending
suit and the order of dismissal was obtained

by an attorney after his employment had
terminated; Stelnkamp v. Gaebel, 1 Neb.

(Unof.) 480, 95 N. W. 684; but the attor-

ney's mistake of judgment as to the law, or
his ignorance of the facts which ought to

have been known to him, is not a sufficient

ground for vacating an order; Bacon v.

Mitchell, 14 N. D. 454, 106 N. W. 129, 4 L.

R. A. (N. S.) 244.

The order setting aside a nonsuit rein-

states the cause and leaves it pending in

the court making such order notwithstanding
the entry of another intermediate void or-

der, transferring the cause to another court

;

Southern Pac. Co. v. Winton, 27 Tex. Cav.

App. 508, 66 S. W. 477 ; and the order vacat-
ing the order of dismissal, unappealed from,
operates to annul the entry in the clerk's

record showing dismissal as well as the
judgment of dismissal ; Wolters v. Bossi, 126
Cal. 644, 59 Pac. 143.

The formality of "calling" the plaintiff

when he is to suffer a nonsuit is obsolete in

most of the states.

NORMALLY. As a rule; regularly; ac-

cording to rule, general custom, etc. Palmer
V. Mach. Co., 186 Fed. 504.

NORMAN FRENCH. See Language.

NOR ROY. See Herald.

NORTH. In a description In a deed, un-
less qualified or controlled by other words,
it means due north. Northerly in a grant,
where- there is no object to direct its in-

clination to the east or west, must be con-
strued to mean north. Brandt v. Ogden, 1
Johns. (N. Y.) 156; Currier v. Nelson, 96
Cal. 505, 31 Pac. 531, 746, 31 Am. St. Rep.
239.

NORTH CAROLINA. The name of one of
the original states of the United States of
America.
The territory which now forms this state was In-

cluded In the grant made In 1663 by Charles II., to
Lord Clarendon and others, of a much more exten-
sive country. The boundaries were enlarged by a
new charter granted by the same prince to the
same proprietaries in the year 1665. By this charter
the proprietaries were authorized to malce laws,
with the assent of the freemen of the province or
their delegates, and they were invested with va-
rious other powers. Being dissatisfied with the
form of government, the proprietaries procured the
celebrated John Locke to draw up a plan of gov-
ernment for the colony, which was adopted, and
proved to be impracticable: It was highly excep-
tionable on account of Its disregard of the principles
of religious toleration and national liberty, which
are now universally admitted. After a few years of
unsuccessful operation it was abandoned. The col-
ony, had been settled at two points, one called the
Northern and the other the Southern settlement,
which were governed by separate legislatures. In
1729 the proprietaries surrendered their charter,
when it became a royal province, and was governed
by a commission and a form of government in sub-
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stance slmiU-c to' that established in other royal

provinces. In 1732 the territory was divided, and
the divisions assumed the names of North Carolina

and Sbuth Carolina.

A constitution was adopted Deoe^her IS, 1776. To
this constitution amendments^ were made in conven-

tion June 4, 183B, which were ratified by the people,

arid took effect on January 1, 1S36. There was a

second constitution in 1868, and an amended con-

stitution in 1876.

NORTH DAKOTA. One of the States of

the United States.

By the act of congress of February 22, 1889 (1

Supp. Rev. Stat. 645), the area comprising the terri-

tory of Dakota was divided on the line of the

seventh standard parallel produced due west to the

western boundary of said territory, and that por-

tion north of said parallel forms the state of North
Dakota. The proclamation announcing the admis-
sion of this state into the Union was made by the

President on Noveinber 2. 1889. The constitution

was amended, 1912, providing for Initiative, referen-

dum and recall.

NORTHAMPTON TABLES. See LiM! Ta-
bids.

NORTHHAMPTON, ASSIZE OF. An as-

size held ill 1176 ; in it, the king conflrmed

and perfected the Judicial legislation which
he had begun ten years before in the Assize

of Clarendon. The kingdom was divided into

six circuits, and the judges appointed in

them were given a more full independence,

and were no longer joined with the sheriffs

in their sessions. Their powers were extend-

ed beyond criminal jurisdiction to questions

of property, Inheritance, wardship, forfeiture

of crown lands, advowsons and the tenure

of land. It provided for a more thorough ad-

ministration ot criminal law. It provided

that no one should entertain a guest in his

house for more^ than a night unless the guest

had some reasonable excuse which the host

must show to his neighbors, and when the

guest leaves, it must be in the presence of

neighbors and by day. Stephen, Or. Proc.

in 2 Essays in Anglo-Amer. L. H. 445 ; Mrs.

J. R. Green in 1 id.

NORTHWEST TERRITORY. A name for-

merly applied to the territory northwest of

ithe Ohio river. See Ohio.

NORWAY. The most northerly country of

Europe. It is a limited hereditary monarchy.
The executive power is vested in a king and
a ministry, and the legislative in a Storth-

ing consisting of an upper and a lower house.

NOSOCOMI. In Civil Law. Persons who
have the. management and care of hospitals

for paupers. Clef Lois Rom. mot Adtmnis-
trateura.

NOT FOUND. Words indorsed on a bill

of indictment by a grand jury, when they
have not sufficient evidence to find a triie

bill. See Ignoeamus.-

NOT GUILTY. The general issue plea in

several sorts of actions and in criminal cases.

In trespass, its form is as follows: "And
the said C D, by E F, his attorney, comes
and defends the force and injury, when, etc.-,

and says that he is not guilty o£ the said

trespasses above, laid to his charge, or any

part thereof, in the manner and form as the

said A B hath above complained. And of

this the said C D puts himself upon the coun-

try."

Under this issue the defendant may give

in evidence any matter which directly con-

troverts the truth of any allegation, which

the plaintiff on such general issue will be

bound to prove; 1 B. & P. 213; and no person

is bound to justify who is not prima facie a

trespasser ; 2 B. & P. 359 ; 2 Saund. 284 d.

For example, the plea of not guilty is proper

in trespass to persons, If the defendant have

committed no assault, battery, or iinprison-

ment, etc. ; and in trespass to personal prop-

erty, if the plaintiff had no property In the

goods, or the defendant were not guilty of

taking them, etc. ; and in trespass to real

property, this plea not only puts in issue the

fact of trespass, etc., but also the title, which,

whether freehold or possessory In the de-

fendant or a person under whom he claims,

may be given in evidence under it, which
matters show primO, faeie that the right of

possession, which is necessary in trespass,

is not in the plaintiff, but in the defendant

or the person under whom he justifies; 7

Term 354; Steph. PI. 178; 1 Chitty, PI. 491,

492.

In trespass on the case in general the'

formula is as follows : "And the said C D,
by B F, his attorney, comes and defends the

wrong and injury, when, etc., and says that

he is not guilty of the premises above laid

to his charge, in manner and form as the
said A B hath above complained. And of

this the said C D puts himself upon the
country."

This, It will be observed, is a mere tra-

VeVse, or denial, of the facts alleged in the

declaration, and therefore, on principle,

should be applied only to cases in which the
defence rests on such a denial. But here
a relaxation has taken place; for, under this

plea, a defendant is permitted not only to

contest the truth of the declaration, but,

with some exceptions, to prove any matter
of defence that tends to show that the plain-

tiff has no cause of action, though such mat-
ters be in confession and avoidance of the
declaration ; as, for example, a release given,

or satisfaction made ; Steph.. PI. 182 ; 1 Chit-

ty, PI. 486.

In trover. It Is not usual in this action

to plead any other plea, except the statute

of limitations; and a release, and the bank-
ruptcy of the plaintiff, may be given in evi-

dence under the general issue; 7 Term 391.

In deit on a judgment suggesting a devas-

tavit, an executor may plead not guilty ; 1

Term 462.

In criminal cases, when the defendant
wishes to put himself on his trial, he pleads
not guilty. This plea makes it incumbent
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upon the prosecutor to prove every fact and
circumstance constituting the offence, as

stated in the indictment, information, or

complaint. On the other hand, the defend-

ant may give in evidence under this plea not

only everything which negatives the allega-

tions in the indictment, but also all matter
of excuse and justification.

See NoN Ctopabilis ; Nibnt Cui-pabi.e.

NOT POSSESSED. A plea sometimes
used in actions of trover, when the defend-

ant was not possessed of the goods at the

commencement of the action. 3 M. & G. 101,

103.

NOT PROVEN. In Scotch Criminal Law.

It is a peculiarity of the Scotch jury system

in criminal trials that it admits a verdict of

not proven, corresponding to the non liquet

of the Roman law. The legal effect of this

is equivalent to not guilty; for a prisoner

in whose case It is pronounced cannot be

tried again. According to the homely but

expressive maxim of the law, no man can be

made to thole an assize twice. But, although

the verdict of not proven is so far tanta-

mount to an acquittal that the party cannot

be tried a second time, it falls very far short

of it with regard to the effect upon his repu-

tation. He goes away from the bar of the

court with an indelible stigma upon his name.
-There stands recorded against him the opin-

ion of a jury that the evidence respecting

his guilt was so strong that they did not
dare to pronounce a verdict of acquittal.

When Sir Nicholas Throckmorton was tried

and acquitted by an English jury in 1554,

he said, "It is better to be tried than to live

suspected." But in Scotland a man may be
not only tried, but acquitted, and yet live

suspected, owing to the sinister influence of
a verdict of not proven. Forsyth, Hist. Trial
by Jury 334.

NOTARIAL WILL. A will executed by
the testator in the presence of a Notary Pub-
lic and two witnesses.

NOTARIUS. In Civil Law. One who took
notes or draughts in shorthand of what was
said by another, or of proceedings in the
senate or in a court. One who draughted
written instruments, wills, conveyances, etc.

Vicat, Coe. Jur.; Calvinus, Lex.
In English Law. A notary. Law Fr. &

Lat. Diet; Cowell.

NOTARY, NOTARY PUBLIC. An officer

appointed by the executive or other appoint-
ing power, under the laws of different states.

Notaries are of ancient origin ; they exist-

ed in Rome during the republic, and were
called tabelUones forenses, or persorus puhVi-

c<B. Their employment consisted in the
drawing up of legal documents. They exist

in all the countries of Europe, and as early
as A. D. 803 were appointed by the Franklsh
kings and the popes. Notaries In England
are appointed by the archbishop of Canter-

bury. 25 Hen. VIII. e. 21, § 4. They are

officers of the civil and canon law; Brooke,

Office & Pr. of a Notary 9. In most of the

states, notarios are appointed by the gov-

ernor alone, in others by the governor by

and with the advice of his council, in others

by and with the advice and consent of the

senate ; in the District of Columbia they are

appointed by the President of the United

States. A notary is a state officer; Com. v.

Shindle, 19 Pa. Co. Ct. B. 258. As a general

rule, throughout the United States, the of-

ficial acts of a notary public must be au-

thenticated by seal as well as signature;

Tunis V. Withrow, 10 la. 305, 77 Am. Dec.

117; Donegan v. Wood, 49 Ala. 242, 20 Am.
Rep. 275; Stout v. Slattery, 12 111. 162.

Their duties differ somewhat in the differ-

ent states, and are prescribed by statute.

They are generally as follows: to protest

bills of exchange and draw up acts of honor;

to authenticate and certify copies of docu-

ments ; to receive the affidavits of mariners

and draw up protest relating to the same;
to attest and take acknowledgments of deeds

and other instruments; and to administer

oaths. Ordinarily notaries have no juris-

diction outside the county or district for

which they are appointed; but in several

states they may act throughout the state.

By act of congress, Sept. 16, 1850, notaries

are authorized to administer oaths and take
acknowledgments in all cases where under
the laws of the United States justices of the

peace were formerly authorized to act.

By act of Aug. 15, 1876, c. 304, notaries

are authorized to take depositions and do

all other acts in relation to taking testimony

to be used in the courts of the United Stages,

and to take acknowledgments and affidavits

with the same effect as commissioners of

the United States circuit courts may do. R.

S. § 1778. They may protest national bank
circulating notes; R. S. § 5226; take acknowl-
edgment of assignment of claims upon the
United States; id. § 3477; and administer
oaths of allegiance to persons prosecuting
such claims; id. § 3479. By act of June 22,

1874, c. 390, notaries may take proof of debts

against the estate of a bankrupt. By act of

Feb. 26, 1881, c. 82, reports of national banks
may be sworn to before notaries, but such
notary must not be an officer of the bank;
R. S. § 5211. By act of Aug. 18, 1856, c. 127,
every secretary of legation and consular offi-

cer may, within the limits of his legation,

perform any notarial act; R. S. § 1750. By
act of April 5, 1906, every consular officer

is required, within his consulate, to perform
notarial acts.

A statute which authorizes a notary puiUo
to commit for contempt a witness who has
been duly subpoenaed to testify before him
and who refuses to be sworn or give his
deposition, is- unconstitutional ; In re Huron,
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58 Kan. 152, 48 Pac. 574, 36 L. R. A. 822,

62 Am. St. Rep. 614.

The acts of notaries are respected by the
custom of merchants and the law of nations.
Their protest of a bill is received as evidence
in the courts of all civilized countries. Ex-
cept in cases of protest of bills, the signa-
ture of a notary to an Instrument going to a
foreign country ought to be authenticated
by the consul or representative of that coun-
try.

The notaries of England have always con-
sidered themselves authorized to administer
oaths; and the act of 5 & 6 Will. IV. has
placed it beyond dispute. In this country
they do not exercise the power unless au-
thorized by statute, except in cases where
the oath is to be used out of the state or in

the courts of the United States.

Upon general principle they cannot act in

cases In which they are Interested; 95 Am.
Dec. 378, note; Ogden B. & L. Ass'n v.

Mensch, 196 III. 554, 63 N. E. 1049, 89 Am.
St. Rep. 330; Hayes v. Loan Ass'n, 124 Ala.

1.63, 26 South. 527, 82 Am. St. Rep. 216 ; Sam-
ple V. Irwin, 45 Tex. 567 (an attorney for

either party).

The acknowledgment of a deed to a cor-

poration cannot be taken by a notary who is

a stockholder and director in the corpora-

tion; Fugman v. Loan Ass'n, 209 111. 176, 70
N. E. 644. One incorporator, who is a no-

tary, cannot take the acknowledgment of
another incorporator to the articles of in-

corporation; People V. Board, 105 App. Div.
273, 93 N. Y. Supp. 584.

A mortgage should not be acknowledged
before a notary who is a stockholder and of-

ficer of the mortgagee; Kothe v. Krag-Reyn-
olds Co., 20 Ind. -App. 293, 50 N. E. 594; a
notary who is a stockholder of a corporation

cannot take a valid acknowledgment of his

company ; Bexar B. & L. Ass'n v. Heady,
21 Tex. Civ. App. 154, 50 S. W. 1079, 57 S.

W. 583 ; nor one who is director, stockholder

and assistant cashier of a bank; Wilson v.

Griess, 64 Neb. 792, 90 N. W. 866. A protest

by a notary who is a stockholder in the bank
is invalid; Monongahela Bank v. Porter, 2

Watts (Pa.) 141 ; but where a notary pub-

lic was intermediary between a borrower
and lender on mortgage and took the ac-

knowledgment of the mortgage, his act was
held valid, there being nothing on the face

of the papers to indicate to third parties

that there was any incapacity to act; Jarvis-

ConkUn Mtg. Trust Co. v. Willhoit, 84 Fed.

515 ; and some cases hold that the mere fact

that he is an officer of a corporation does

not make its acknowledgment before him
invaUd; Horbach v. Tyrrell, 48 Neb. 514, 67

N. W. 485, 489, 37 L. R. A. 434; Read v.

Loan Co., 68 Ohio St. 280, 67 N. B. 729, 62
L. R. A. 790, 96 Am. St Rep. 663 ; Cooper v.

Loan Ass'n, 97 Tenn. 285, 37 S. W. 12, 33
L. R. A. 338, 56 Am. St Rep. 795; Keene

Guaranty S. Bk. v. Lawrence, 32 Wash. 572,

73 Pac. 680.

It is held that a mortgage to a corporation

is valid although the notary who took the

acknowledgment was a stockholder; Read
V. Loan Co., 68 Ohio St 280, 67 N. E. 729,

62 L. R. A. 790, 96 Am. St Rep. 663; so

where the president of the mortgagee com-

pany took an acknowledgment of a mort-

gage to his company; Keene Guaranty S.

Bk. V. Lawrence, 32 Wash. 572, 73 Pac.

680; so, in the case of a chattel mortgage,

where the notary was a director, treasur-

er and stockholder of the mortgagee (the

fact not appearing on the face of the pa-

pers) ; Ardmore N. Bk. v. Supply Co., 20

Okl. 427, 94 Pac. 533, 23 L. R. A. (N. S.)

1074, 129 Am. St Rep. 747, 16 Ann. Cas. 133

;

and in the case of a notary who was vice-

president of the company; Florida S. Bk. &
R. E. Exch. V. Rivers, 36 Pla. 575, 18 South.

850.

The books or registers of a deceased no-

tary are admissible to prove his official acts

as to presentment, demand, and notice ot

non-payment of negotiable paper; Porter v.

Judson, 1 Gray (Mass.) 175 ; and so are en-

tries of a notary's clerk ; Gawtry v. Doane,

51 N. Y. 84. When produced, the handwrit-

ing of the deceased person must be proved;
Chaffee v. U. S., 18 Wall. (U. S.) 516, 21 L.

Ed. 908; but as to what extent a certifi-

cate shall be conclusive proof of the legality

of the acknowledgment is not entirely cer-

tain; but the general tendency is to pro-

tect one who relies on the certificate; Webb,
Record Title §§ 87-89, and note in 1 Am.
Dec. 81. In several states certificate is, by
statute, prima facie evidence only ; 1 Hill's

Code (Wash.) Sec. 1436.

A recorded deed of trust acknowledged be-
fore a notary disqualified by statute may be
record notice to a subsequent judgment cred-

itor; Southwestern Mfg. Co. v. Hughes, 24
Tex. Civ. App. 637, 60 S. W. 684.

Where a lawyer who was also a notary
was in the habit of mailing instruments to
his clients for signature and then certifying
his acknowledgment, he was censured by
the court, but not further punished as he
acted without improper motive ; In re Barn-
ard, 151 App. Div. 580, 136 N. Y. Supp. 185.

Where an action is brought against a
notary for a false certificate of acknowl-
edgment, the presumption is that the de-
fendant, acting in' his judicial capacity, did
so on reasonable information, and dis-
charged his full duty. The burden of proof
is on the plaintiff to prove a clear and in-

tentional dereliction of duty ; Com. v.

Haines, 97 Pa. 228, 39 Am. Rep. 805; Proff!

Notaries, 2d ed. §§ 48, 175 ; Notary's Manual.
It has been held an actionable libel for a
notary falsely and maliciously to protest for
non-payment the acceptance of a person, and
then send the draft with such protest to
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the source from whence It came; May v.

Jones, 88 Ga. 308, 14 S. E. 552, IS L. K. A.

C37, 30 Am. St. Rep. 154. In Bnglaad they

are appointed by the Archbishop of Canter-

bury through the master of the Court of

Faculties. In the city of liondon they must
have been apprenticed, and also be freemen
of the Scriveners' Company; Odgers, O. L.

1446. See [1910] W. N. 228.

See Authentic Act; Acknovtledgment.

NOTATION. The act of making a mem-
orandum of some special circumstance on a

probate or letters of administriation.

NOTCHELL, or NOCHELL. "Crying the

wife's Notchell" seems to have been a means
of preventing her running up debts against

her husband. See 20 Law Mag. & Rev. 280.

In use in Lancashire. Cent. Diet.

NOTE A BILL. See Noting a Bill.

NOTE OF A FINE. The fourth step of

the proceedings in acknowledging a fine,

vrhich is only an abstract of the writ of

covenant a,nd the concord, naming the par-

ties, the parcel of laiid, and thfe agreement,
and enrolled of record iu the proper office.

2 SharsW. Bla. Com. 351, App. n. iv. § 3; 1

Steph. Cord., 11th ed. 542.

NOTE OF ALLOWANCE. A note deliver-

ed by a master to a party to a cause, who
alleged that there was error in law in the
record and proceedings, allowing him to

bring error.

NOTE OF HAND. A popular name for a
promissory note.

NOTE OF PROTEST. A note or minute
of the protest, made by' the notary, at time
of protest, on the bill, to be completed or
filled out at his leisure. Byles, Bills, 15th
ed. 214.

NOTE OR MEMORANDUM. An informal
note or abstract of a transaction required
by the statute of frauds.

The form of it is immaterial ; but it must
contain the essential terms of the contract
expressed with such a degree of certainty
that it may be understood without refer-

ence to parol evidence to show intent of
parties; Browne, Stat, of Fr. 353, 386;
O'D-onnell v. Leeman, .43 Me. 158, 69 Am.
Dec. 54; Tallman v. Franklin, 14 N. Y.. 584;
Johnson v. Brook, 31 Miss. 17, 66 Am. Dec.
547 ; White v. Watkins, 23 Mo. 423; McCon-
nell V. Brillhart, 17 111. 354, 65 Am. Dec. 661.

In some states, and in England, the consid-
eration need not be stated in the note or
memorandum; 4 B. & Aid. 595; Violett v.

Patton, 5 Ora. (U. S.) 142, 3 L. Ed. 61;
Packard v. Richardson, 17 Mass. 122, 9 Am.
Dec. 123 ; Sage v. Wilcox, 6 "Conn. 81.

A memorandum of the terms of an agree-

ment was signed by plaintiff but not by
defendant; the latter subsequently wrote
to plaintifC referring to "our agreement for

the hire of your carriage," and "my month-

ly payment." There was no other arrange-

ment between the parties, to which these

expressions could refer. Held, that the let-

ter and the document containing the terms

of the arrangement together constituted a

note and memorandum signed by defendant,

within the statute of frauds; 45 L. T. Rep.

N. S. 348. See Grafton v. Cummings, 99 U.

S. 100, 25 I* Ed. 366 ; Bibb v. Allen, 149 U.

S. 481, 13 Sup. Ct. 950, 37 L. Ed. 819; Lee v.

Hills,, 66 Ind. 474.

See Browne; Reed, Stat of Frauds;
Memorandum.

NOTES. See Judge's Notes.

NOTICE. The information given of some
a,Ct done, or the interpellation by which
some act is required to be done. Knowl-
edge.

A statutory notice Is not binding unless

given as the \aw directs or allows ; Allen y.

Strickland, 100 N. C. 225, 6 S. E, 780; O'Fal-

lon V. R. Co., 45 111. App. 572.

Actual notice exists when knowledge Is

actually brought home to the party to be
affected by it. This statement is, criticised,

as being too narrow, in Wade, Notice 4.

This writer divides actual knowledge into

two classes, express and implied; the for-

mer includes all knowledge of a degree

above that which depends upon collateral

inference, or which imposes upon the party
the further duty of inquiry; the latter

imputes knowledge to the party because he
is shown to be conscious of having the

means of ' knowledge, though he does not

use them, choosing to remain ignorant of
the fact, or is grossly negligent in not fol-

lowing up the inquiry which the known
facts suggest; Wade, Notice 5. In Appeal of

Craft, 42 Conn. 146, there is a division into

"particular or explicit" and "general or im-

plied" notice. Information which. a prudent
man believes to be true, and which if follow-

ed by inquiry must lead to knowledge, is

equivalent to knowledge;' Tucker v. Con-
stable, 16 Or. 407, 19 Pac. 13. Where the di-

rect issue of fraud is involved, knowledge
may be imputed to one wilfully closing his

eyes to information within his reach; Weck-
er V. Enameling Co., 204 U. S. 176, 27 Sup.
Ct 184, 51 L. Ed. 430, 9 Ann. Cas. 757.

Notice of any fact which is sufiicient to

put a purchaser of land on inquiry, is ade-

quate notice ; Rorer Iron Co. v. Trout, 83
Va. 397, 2 S. E. 713, 5 Am. St Rep. 285 ; and
of everything to which such inquiry may
lead; Shauer v. Alterton, 151 U. S. 607, 14
Sup. Ct. 442, 38 L. Ed. 286.

Constrttvtive notice exists when the party,

by any circumstance whatever, is put upon
inquiry (-which is the same as implied no-
tice, supra), or when certain acts have been
done which the party interested is pre-

sumed to have knowledge of on grounds of
public policy; Bates v. Norcross, 14 Pick.
(Mass.) 224; Pritchard v. Brown, 4 N. H.
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397, 17.Am. Dec. 431 ; Scott v. Gallagher, 14

S. & R. (Pa.) 333, 16 Am. Dec. 508. The
recording a deed; Wise v: Wimer, 23 Mo.
237; Magoffin v. MandavlUe, 28 Miss. 354;

4 Kent 182, n. ; an advertisement in a news-
paper, when authorized by statute as a part

of the process, public acts of government,
and lis pendens (but see Lis Pendens), con-

stitute constructive notice. Judge Story de-

fines the term as "knowledge" imputed by
the court on presumption, too strong to be
rebutted, that the information must have
been communicated ; Story, Eq. Jur. § 399.

"Constructive- notice is a legal inference of

notice, of so high a nature, as to be conclu-

sive, unless disproved, and is in most cases

insusceptible of explanation or rebuttal by
evidence that the purchaser had no actual

notice, and believed the vendor's title to be
good;" 2 Lead. Cas. Bq. 77. Constructive

notice Is sometimes called notice in law;
Sterry v. Arden, 1 Johns. Ch. (N. Y.) 261.

Proof of notoriety of the fact in the neigh-

borhood of the party to be affected is com-
petent to prove notice; Wright v. Stewart,

130 Fed. 905.-

To establish notice by telephone, the par-

ty relying upon such notice has the burden
of proving the identity of the person receiv-

ing the communication and that it reached
the party sought to be charged; Second Pool
Coal Co. V. Coal Co., 188 Fed. 892, 110 C. C.

A. 526.

Proof that an envelope was mailed and
received is not conclusive evidence that the

notice was' enclosed, and if its receipt is de-

nied, it is for the jury; Empire State Surety
Co. V. Lumber Co., 200 Fed. '224, 118 C. C. A.
410.'

The constructive notice given by the rec-

ord of a deed is sometimes called record no-

tice. Where an instrument affecting the ti-

tle to real estate is properly recorded, the
record thereof is notice to subsequent pur-

chasers, etc., from the same grantor; Wade,
Notice, 2d ed. § 97; Vaughan v. Greer, 38
Tex. 530 ; Mayo v. Cartwright, 30 Ark. 407

;

Randolph v. R. Co., 28 N. J. Eq. 49.

The possession of land is notice to all the
world of the possessor's rights thereunder;
Lipp V. Land Syndicate, 24 Neb. 692, 40 N.
W. 129; Buck v. Holt, 74 la. 294, 37 N. W.
377 ; Brooke v. Bordner, 125 Pa. 470, 17 Atl.

467; Daniel v. Hester, 29 S. C. 147, 7 S. E.

65; Simmons Creek Coal Co. v. Doran, 142
U. S. 417, 12 Sup. Cf239, 35 L. Ed. 1063.

Notice to an agent in the same transac-

tion is, in general, notice to the principal;

Farmers & C. Bk. v. Payne, 25 Conn. 444,

68 Am. Dec. 362; Pritchett v. Sessions, 10
Rich (S. C.) 293; Baker v. Bliss, 39 N. Y.

70; Armstrong v. Abbott, 11 Colo. 223, 17

Pac. 517. A principal imposing confidence in

an agent, and therefore neglecting some
source of knowledge which he might have
sought, is not chargeable with what he might
have found out upon inquiry aroused by

Bouv.—149

suspicion; Kllboum v. Sunderland, 130 TJ.

S. 505, 9 Sup. Ct. 594, 32 L. Ed. 1005. No-

tice to the trustees is notice to the beneficia-

ries in a deed of trust; Peters v. Bain, 133

U. S. 670, 10 Sup. Ct. 354, 33 L. Ed. 696;

OruwUsh v. R. Co., 32 W. Va. 244, 9 S. E.

18;0.

A principal is not bound by his agent's

knowledge where it is not the duty of the

agent to communicate it ; Hummel v. Bank,

75 la. 689, 37 N. W. 954. Notice to an agent

must be on the very business on hand; Al-

ger V. Keith, 105 Fed. 105, 44 C. C. A. 371.

So of knowledge incidentally acquired by a

corporate officer when not acting in his offi-

cial, capacity; Caffee v. Berkley, 141 la.' 344,

118 N. W. 267. If the agent is acting ad-

versely to the principal his knowledge is not

imputed to the principal; Central C. & C.

Co. V. Good & Co., 120 Fed. 793, 57 C. C. A.

161 ; Gunster v. Power Co., 181 Pa. 327, 37

Atl. 550, 59 Am. St. Rep. 650. Where it is

in the private interest of the officer of a

bank to conceal knowledge from his bank,

the law does not, by a fiction, charge the

bank with such knowledge; American N.

Bk. V. Miller, 229 U. S. 517, 33 Sup. Ct. 883,

57 L. Ed. 1310.

Notice to the president and some directors

of a corporation is sufficient to bind it ; Paul
S. S. Co. v.- Paul, 129 Fed. 757 ; but where
the president, acting in his private capacity,

acquires knowledge of a particular fact, it

does not affect the corporation in a later

transaction unless he participated therein

;

Smith V. Carmack (Tenn.) 64 S. W. 372;
Teagarden v. Lumber Co., 105 Tex. 616, 154
S. W. 973. Notice to one who acts as local

representative, advisor, secretary and treas-

urer, is notice to his association ; Dennis v.

Loan Ass'n, 136 Fed. 539, 69 C. C. A. 315;

but where one is secretary of two companies,

it must be shown that when notice was given

to him, it was his duty to communicate it to

the proper company, even though he was act- -

ing at the time for the other company;
[1902] 1 Ch. 507.

The giving notice in certain cases is in

the nature of a condition precedent to the

right to call on the other party for the per-

formance of his engagement, whether his

contract were express or Implied. Thus,

in the familiar instance of bills of exchange
and promissory notes, the implied contract

of an indorser is that he will pay the bill or

note, provided it be not paid, on presentment
at maturity, by the acceptor or maker (be-

ing the party primarily liable), and provided
that he (the indorser) . has due notice of the

dishonor, and without which he is dis-

charged from all liability : consequently, it

is essential for the holder to be prepared to

prove affirmatively that mch notice was giv-

en, or some facts dispensing with such no-

tice; 1 Chitty, Pr. 496; 1 Pars. Notes & B.
516.
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Whenever the defendant's liability to per-

form an act depends on another occurrence
which is hest known to the plaintiff, and of

which the defendant is not legally bound to

take notice, the plaintiff must prove that

due notice was in fact given. So, in cases

of insurances on ships, a notice of abandon-
ment is frequently necessary to enable the

assured plaintiff to proceed as for a total

loss when something remains to be saved, in

telation to which, upon notice, the insurers

might themselves take their own measures.

Notice may be written or oral, in many
cases, at the option of the party required to

give it ; but written notice is generally, pref-

erable, both as avoiding doubt and ambigui-

ty in its terms, and as admitting more easy

and exact proof of delivery; 2 Dan. Neg.

Inst. 972.

Immediate notice of a fire means reason-

able notice ; Solomon v. Ins. Co., 160 N. Y.

595, 55 N. E. 279, 46 L. R.* A. 682, 73 Am. St
Rep. 707.

Acknowledging service of notice does not

preclude showing it was too late ; Shearouse
V. Morgan, 111 Ga. 858, 36 S. E. 927.

Personal service does not include service

at the last known residence ; Dalton v. R.

Co., 118 Mo. App. 71, 87 S. W. 610.

See Knowledge; Rbcobd.

NOTICE, AVERMENT OF. The state-

ment in a pleading that notice has been

given.

When the matter alleged in the pleading

is to be considered as lying more properly

in the knowledge of the plaintiff than of

the defendant, then the declaration ought
to state that the defendant had notice there-

of; as, when the defendant promised to give

the plaintiff as much for a commodity as
another person had given or should give for

the like.

But where the matter does not lie more
properly in the knowledge of the plaintiff

than of the defendant, notice need not be
averred; 1 Saund. 117, n. 2; 2 id. 62 a, n.

4. Therefore,, if the defendant contracted
to do a thing on the performance of an act
by a stranger, notice need not be averred;
for It lies in the defendant's knowledge as
much as the plaintiff's, and he ought to take
notice of it at his peril; Gom. Dig. Pleader
(C 65). See Com. Dig. Pleader (C 73, 74,

75) ; Viner, Abr. Notice; Hardr. 42 ; 5 Term
621.

The omission of an averment of notice,

when necessary, will be fatal on demurrer
or judgment by default; Cro. Jac. 432; but
may be aided by verdict; 1 Saund. 228 a;
unless in an action against the drawer of a
bill, when the omission of the averment of
notice of non-payment by the acceptor is

fatal, even after verdict; Dougl. 679.

NOTICE OF DISHONOR. A notice given
to a drawer or indorser of a bill, or an in-

dorser of a negotiable note, by a subsequent

party, that it. had been dishonored either by
non-acceptance in the case of a bill, or by
non-payment In the case of an accepted bill

or a note.

The subject is provided for in almost all

the states by tfie Uniform Negotiable Instru-

ments Act (see Negotiable Instbtjments); the

old cases are, however, retained as having
at least historical interest.

Notice of dishonor by non-acceptance or
non-payment must be given to. the drawer
and to each indorser, and any drawer or

indorser to whom notice is not given is dis-

charged; Neg. Instr. Act.

The notice must contain a description of

the bill or note; Housatonic Bk. v. Laflin, 5
Cush. (Mass.) 546: Kilgore v. Bulkley, 14
Conn. 362; Spann v. Baltzell, 1 Fla. 301, 46
Am. Dec. 346; Brewster v. Arnold, 1 Wis.
264 ; sufficient to leave no doubt in the mind
of the indorser, as a reasonable man, what
note was intended; Gilbert v. Dennis, 3

Mete. (Mass.) 495, 38 Am. Dec. 329; Craw-
ford V. Bank, 7 Ala. 205 ; Youngs v. Lee, 13

N. Y. 551; Bradley v. Davis, 26 Me. 45;
Mills V. Bank, 11 Wheat. (U. S.) 431, 6 L.

Ed. 512; Dodson v. Taylor, 56 N. J. L. 11,

28 Atl. 316.

It must also contain a clear statement of

the dishonor of the bill ; 2 CI. & F. 93 ; 2 M.
<K W. 799; Gilbert v; Dennis, 3 Mete. (Mass.)

495, 38 Am. Dec. 329 ; Lockwood v. Crawford,
18 Conn. 861 ; and something more than the
mere fact of non-acceptance or non-payment
must be stated; 2 Q. B. 388; Mills v. Bank,
11 Wheat. (U. S.) 431, 6 L. Ed. 512; Boehme
V. Carr, 3 Md. 202 ; Nailor v. Bowie, id. 251

;

Chewning v. Gatewood, 5 How. (Miss.) 552;
except in some cases ; Housatonic Bk. v.

Laflin, 5 Cush. (Mass.) 546; Graham v.

Sangston, 1 Md. 59; Hunter v. Van Bom-
horst & Co., id. 504; see as to effect of the
use of the word protested. Mills v. Bank, 11

Wheat. (U. S.) 431, 6 L. Ed. 512; Crawford
V. Bank, 7 Ala. 205; Kilgore v. Bulkley, 14
Conn. 362; Housatonic Bk. v. Laflin, 5 Cush.
(Mass.) 546.

As to whether there must be a statement
that the party to whom the notice is sent
is looked to for payment, see 11 M. & W.
372; 7 C. B. 400.

Notice "may be given in any terms which
sufficiently identify the instrument" and in-

dicate that it has been dishonored; a mis-
description does not vitiate the notice unless
the party has been misled thereby; Neg.
Instr. Act.

The notice is generally in writing, but
may be oral; Woodin v. Foster, 16 Barb. (N.
Y.) 146; Gilbert v. Dennis, 3 Mete. (Mass.)
495, 38 Am. Dec. 329; Glasgow v. Pratte, 8
Mo. 336, 40 Am. Dec. 142 ; 8 C. & P. 355. So •

in the Neg. Instr. Act
It need not be personally served, but may

be sent by mail; 7 East 385; Bussard v.
Levering, 6 Wheat (U. S.) 102, 5 L. Ed. 215;
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Commercial Bk. v. Strong, 28 Vt. 316, 67

Am. Dec. 714 ; Walters v. Brown, 15 Md. 285,

74 Am. Dec. 566; otherwise, perhaps, if the

parties live in the same town ; see Peirce v.

Pendar, 5 Mete. (Mass.). 352; Ireland v.

Kip, 10 Johns. (N. T.) 490; Manchester Bk.

V. Fellows, 28 N. H. 302 ; Remington v. Har-
rington, 8 Ohio 507 ; Brown v. Bank, 85 ya.

95, 7 S. E. 357 ; or left in the care of a sftita-

ble person, representing the party to be noti-

fied; Miles V. Hall, 12 Smedes & M. (Miss.)

332; Cook v. Renick, 19 111. 598; Isbell v.

Liewis, 98 Ala. 550, 13 South, 335.

It may be sent through the mails or de-

livered in person; it may be left with the

party's agent. If he is dead, the notice

should be given to a personal representative,

and if there is none, it should be sent to the

last residence or place of business of the de-

ceased. Notice to one partner is sufficient,

even though there has been a dissolution.

Notice to joint parties must be given to each
of them. Notice to a bankrupt can either

be given to the bankrupt himself or to his

trustees or assignees ; Neg. Instr. Act.

It should be sent to the place where it will

most probably find ^he party to be notified

most promptly; Bank of Columbia v. Law-
rence, 1 Pet. (U. S.) 578, 7 L. Ed. 269 ; wheth-
er the place of business; Hyslop v. Jones,

3 McLean 96, Fed. Cas. No. 6,990 ; Ireland v.

Kip, 11 Johns. (N. Y.) 231 ; Green v. Darling,

15 Me. 139; 1 Maule & S. 545; or place of

residence; Commercial Bk.v. Strong, 28 Vt.

316, 67 Am. Dec. 714.

The word residence in the law of negotia-

ble instruments may be satisfied by a tempo-
rary, partial, or even constructive residence

;

Wachusett N. Bk. v. Pairbrother, 148 Mass.

181, 19 N. E. 345, 12 Am. St. Rep. 530. When
sent by mail, it should be to the post-office

to which the party usually resorts; Bank of

U. S. V. Carneal, 2 Pet. (U. S.) 543, 7 L. Ed.

513; Sherman v. Clark, 3 McLean 91, Fed.

Cas. No. 12,763 ; Farmers' & M. Bk. v. Battle,

4 Humphr. (Tenn.) 86; Glasscock v. Bank,

8 Mo. 443 ; Bank of Columbia v. Magruder's
Adm'x, 6 H. & J. (Md.) 172, 14 Am. Dec.

271 ; Webber v. Gotthold, 8 Misc. 503, 28 N.'

Y. Supp. 763. If properly addressed and
mailed it will charge the indorser, .whether

he has received it or not ; Townsend v. Auld,

8 Misc. 516, 28 N. Y. Supp. 746.

It should be sent to the address given by
the party after his signature, or if no such

address is given then to the post-office near-

est his place of residence, or where he is

accustomed to receive his letters. If notice

is actually received within the time speci-

fied. It will be sufficient, although not sent

in accordance with the requirements of the

act; Neg. Instr. Act
Every person who, by and immediately

upon the dishonor of the note or bill, and
only upon such dishonor, becomes liable to

an action either on the paper or on the con-

sideration for which the paper was given, is

entitled to immediate jiotice ; 1 Pars. Notes

& B. 499. The holder need give notice only

to the parties and to the indorser whom he

intends to hold liable; Baker v. Morris, 25

Barb. (N. Y.) 138 ; Carter v. Bradley, 19 Me.

62, 36 Am. Dec. 735 ; Bank v. Bank, 49 Ohio

St. 351, 30 N. E. 958; Wood v. Callaghan,

61 Mich. 402, 28 N. W. 162, 1 Am. St. Rep.

597. A second indorser duly notified cannot

defend on the ground that the first was not

so notified ; Boteler v. Dexter, 20 D. C. 26

;

notice of dishonor must be given to the'

drawei: and to each indorser, and any draw-
er or Indorser to whom such notice is not

given is discharged; Neg. Instr. Act.

Notice may be given by any party to a

note <5r bill not primarily liable thereon as

regards third parties, and not discharged

from liability on it at the time notice is

given; Baker v. Morris, 25 Barb. (N. Y.)

138; Brailsford v. Williams, 15 Md. 150, 74

Am. Dec. 559 ; Stanton v. Blossom, 14 Mass.

.

116, 7 Am. Dec. 198 ; 15 M. & W. 231. The
English doctrine that any party to a note

or bill may give the notice by which an ante-

cedent party may be held liable to subse-

quent parties, is now quite firmly establish-

ed ; Wade, Notice § 709. Such notice may be

by the holder's agent; Harris v. Robinson,
4 How. (U. S.) 336, 11 L. Ed. 1000; Payne
V. Patrick, 21 Tex. 680 ; 15 M. & W. 231 ; and
in the agent's name; Drexler v. McGlynn,
99 Cal. 143, 33 Pac. 773; may be by an indor-

see for collection; Cowperthwaite v. Shef-

field, 3 N. Y. 243; a notary; Burke v. Mc-
Kay, 2 How. (U. S.) 66, 11 L. Ed. 181;
Renick v. Robbins, 28 Mo. 339; the ad-

ministrator or executor of a deceased per-

son ; Story, Pr. Notes § 304 ; the holder of the
paper as collateral security; 14 C. B. N. S.

728. It has been held that notice . by a
stranger, pretending to be the holder, may be
ratified by the real holder; 2 C. & K. 1016.

Mere knowledge on the part of an indorser
of a note, learned from the maker that it

had been dishonored, is not a notice, since

notice must come from a party who is enti-

tled to look to the indorser for payment;
Jagger v. Bank, 53 Minn. 386, 55 N. W. 545

;

notice may be given by or on behalf of the
holder, on by or on behalf of any party to the
instrument who might be compelled to pay
it to the holder. It may be given by an
agent of such parties, and an agent, wno
holds the instrument for another, may give
notice to the parties liable or notify his

principal; Neg. Instr. Act
The notice must be forwarded as early as

the day after the dishonor, by a mall which
does not start at an unreasonably early
hour ; Chick v. Pillsbury, 24 Me. 458, 41 Am.
Dec. 394 ; Stephenson v. Dickson, 24 Pa. 148,

62 Am. Dec. 369 ; Downs v. Bank, 1 Smedes
& M. (Miss.) 261, 40 Am. Dec. 92; Deminds
V. Kirkman, 1 Smedes & M. (Miss.) 644;'
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Sevepth Ward Bk. v. Hanrick, 2 Sto. 416,

Fed. Cas. No. 12,678.

Notice must be given before the close of

business hours on the day following dis-

honor. If given at the residence, it must
be given before the usual hours of rest on

the day following. If sent by mail, it must
be deposited in the post-office in time to ar-

rive in the usual course on the following

day. Neg. Instr. Act.

An indorser is entitled to notice of de-

mand and non-payment of a note, notwith-
• standing he has collateral security ; Whittier

V. ColUns, 15 R. I. 44, 23 Atl. 39; Kramer v.

Sandford, 4 W. & S. (Pa.) 328, 39 Am. Dec. 92.

Notice of dishonor may be excused : where
it is prevented by inevitable accident, or

overwhelming calamity ; by the prevalence of

a malignant disease which suspends the

operations of trade; by war, blockade, in-

vasion, or occupation by the enemy ; by the

interdiction of commerce between the coun-

tries from which or to which the notice is

to be sent ; by the impracticability of giving

notice, by reason of the party entitled there-

to to having absconded or having no fixed

place of residence, or his place of business

or residence being unknown, and incapable

of being ascertained upon reasonable inqui-

ries. These are the excuses of a general

nature given by Story, on Pr. Notes and on
Bills.

Delay in giving notice of dishonor is ex-

cused when caused by circumstances beyond
the control of the holder and not due to his

negligence or misconduct, jand it must be giv-

en with reasonable diligence when the cause

of delay ceases to operate; Neg. Instr. Act.

Special excuses are: That the note was
for the accommodation of the indorser only;

an original'agreement on the part of the in-

dorser, made \nitix the maker or other party

at all events to pay the note at maturity;

the receiving security or indemnity from
the maker, or other party for whose benefit

the note is made, by the indorser, or money
to fake it up with ; receiving the note as col-

lateral security for another debt where the

debtor is no party to the note, or if a party

has not indorsed it; an original agreement
by the indorser to dispense with notice; an
order or direction from the makee to the

maker not to pay the note at maturity. See
Story, Pr. JSfotes §§ 293, 357.

Notice " of- dishonor is not required to be
given to the drawer when the drawer and
drawee are the same person, or when "the

drawee is a fictitious person, or when the

drawer is the person to whom the instrument
is presented for payment, or where the draw-
er has the right to expect that the drawee
or acceptor will honor the instrument, or

where tbe drawer has countermanded pay-

ment; Neg. Instr. Act.

Notice of dishonor need not be given to an
indorser where the drawee is a fictitious

person and the indorser knows of the fact

at the time he indorsed, or where the in-

dorser is the person to whom the instrument

is presented for payment, or where the in-

strument was made or accepted for his ac-

commodation; Neg. Instr. Act.

NOTICE OF EXECUTION. Under an ex-

emption act which requires an execution, the

debtor desiring to avail himself of its bene-

fits should make a schedule of all his per-

sonal property within ten days after notice

of execution. The sherifiE should, whenever
practical, give personal notice, and an am-
biguously worded notice by mail from which
the debtor may infer that personal demand
will be made on him at some time in the

future is insufficient; Boggess v. Pennell, 46

111. App. 150.

NOTICE OF INQUIRY. The plaintiff

must give a written notice of executing a

writ of inquiry to the defendant or his solicit-

or ; 2 Chit. Arch. Prac. ; Wharton.

NOTICE OF JUDGMENT. In several of

the states it is provided by statute that a
written notice shall be served by the party

entering the judgment upon his adversary

or his attorney, stating the time when the

judgment is entered.

NOTICE OF LIS PENDENS. A notice

filed for the purpose of warning all persons

that the title to certain property Is in liti-

gation. See Lis Pendens.

NOTICE OF MOTION. A notice in writ-

ing, entitled in a cause, stating that, on a

certain day designated, a motion will be

made to the court for the purpose stated.

Burrill.

NOTICE OF PROTEST. A notice given

to a drawer or indorser of a bill, or to an
indorser of a note, that €he bill or note has
been protested for refusal of payment or ac-

ceptance. See Notice of Dishonor.

NOTICE OF TRIAL. The plaintiff under
the practice of some states may give notice

of trial at any time after the issues of fact

are ready for trial; and if not given within
a certain time the defendant may give no-

tice of same or move to dismiss the action

for want of prosecution.

NOTICE TO ADMIT. In the practice of
the English high court either party may call

upon the other to admit a document, and on
refusal or neglect to admit he must bear
the costs of proving the document, unless
the judge certifies that the refusal was rea-

sonable. Rules of Court XXXII ; Whart.

NOTICE TO PLEAD. Written notice to

defendant, requiring him to plead within a
certain time. It must always be given before
plaintiff can sign judgment for want of a
plea. 1 Chitty, Archb. Pr. 221. Notice to
plead, indorsed on the declaration or deliver-

ed separately, is sufficient without demand-
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ing plea or rule to plead, In England, by.

statute.

NOTICE TO PRODUCE PAPERS. When
it is Intended to give secondary evidence of

a written instrument or paper which is la

the possession of the opposite party, it is, in

general, requisite to give him notice to pro-

duce the same on the trial of the cause, be-

fore such secondary evidence can be admit-

ted. See Roberts v. Dixon, 50 Kan. 436, 31

Pac. 1083.

To this general rule there are some excep-

tions: first, in cases where, fromfthe nature

of the proceedings, the party In possession

of the Instrument has notice that he Is

charged With the possession of it, as In the

case of trover for a bond. McClean v. Hert-

zog, 6 S. & R. (Pa.) 154; 1 Campb. 148; State

V. Mayberry, 48 Me. 218 ; Forward v. Harris,

30 Barb. (N. Y.) 338; Morrill v. R. R., 58

N. H. 68; second, where the party in pos-

session has obtained the ii^trument by
fraud ; 4 Esp. 256.

In general, a notice to produce papers

ought to be given in writing, and state the

title of the cause in which it is proposed to

use the papers or instruments required; 2

Stark. 19. It seems, however, that the no-

tice may be by parol ; 1 Campb. 440. It must
describe with sufficient certainty the papers
-or instruments called for, and must not be

too general and by that means be uncertain

;

Ry. & M. 341 ; M'Cl. & Y. 139.

The notice may be given to the party him-
self, or to his attorney; 2 Term 203, n. ; 3 id.

306; Ry. & M. 327.

The notice must be served a reasonable
time before trial, so as to afCord an oppor-

tunity to the party to search for and pro-

duce the instrument or paper in question;

1 Stark. 283 ; Pitt v. Emmons, 92 Mich. 542,

52 N. W. 1004; Burlington Lumber Co. v.

Min. Co., 66 la. 292, 23 N. W. 674.

When a notice to produce an instrument
or paper in the cause has been proved, and
it is also proved that such paper or instru-

ment was, at the time of the notice, in the
hands of the party dr his privy, and upon
request in court he refuses or neglects to

produce it, the party having "given such no-

tice and made such proof will be entitled to

give secondary evidence thereof. See Mo-
meyer v. Wool Co., 66 Hun 626, 20 N. Y.

Supp. 814; Morse v. Woodworth, 155 Mass.
233, 27 N; E. 1010, 29 N. E. 525.

Where a party is notified to produce cer-

tain writings, and the same are shown not
to be within the state, copies may be intro-

duced; Danforth v. B. Co., 99 Ala. 331, 13

South. 51; Smith v. Bank,, 82 Tex. 368, 17
S. W. 779. See Production of Books.

NOTICE TO QUIT. A request from a
landlord to his tenant to quit the premises
leased, and to give possession of the same
to him, the landlord, at a time therein men-
tioned. Jackson v. French, 3 Wend. (N. Y.)

337, 20 Am. Dec. 699; Den v. Adams, 12 N.

J. L. 99.

The form of the notice. The notice or de-

mand of possession should contain a request

from the landlord to the tenant or person

in possession to quit the premises which he

holds from the landlord (which premises

ought to be particularly described, as being

situate In the street and city or place, or

township and county), and to deliver them

to him on or before a day certain,—gener-

ally, when the lease is for a year, the same
day ot the year on which the lease com-

mences. But where there is some doubt as

to the time when the lease is to expire, it is

proper to add, "or at the expiration of the

current year of your tenancy." 2 Esp. 589.

It should be dated, signed by the landlord

himself, or by some person in his name,

who has been authorized by him, and di-

rected to the tenant. The notice must in-

clude all the premises under the same de-

mise; for the landlord cannot determine

the tenancy as to part of the premises de-

mised and continue it as to the residue.

For the purpose of bringing an ejectment,

it is not necessary that the notice should

be in writing, except when required to be
so under an express agreement between the

parties; Com. Dig. Estate ty Grant (G 11,

n. p.); 2 Campb. 96. But it is the general

and safest practice to give written notices;

and it is a precaution which should always,
when possible, be observed, as it prevents

mistakes and renders the evidence certain.

Care should be taken that the words of a
notice be clear and decisive, without am-
biguity or giving an alternative to the ten-

ant ; for if it be really ambiguous or option-

al, it will be invalid ; Ad. Ej. 204.

As to tiie person hy whom the notice is to

6e given. It must be given by the person
interested In the premises, or his agent prop-
erly appointed; Ad. Ej. 120. See 3 C. B.

215. As the tenant is to act upon the notice

at the time it is given to him, it is necessary
that it should be such as he may act upon
with security, and should, therefore, be
binding upon all the- parties concerned at the
time it is given. Where, therefore, several
persons are jointly interested in the prem-
ises, they need not all join in the notice

;

but, if any of them be not a party at the
time, no subsequent ratification by him will

be sufiicient by relation to render the notice
valid. But see 1 B. & Ad. 135 ; 7 M. & W.
139. But if the notice be given by an agent,
it is sufficient if his authority is afterwards
recognized; 3 B. & Aid. 689. But see 10
B. & C. 621.

As to the person to whom the notice
should 6e given. When the relation of
landlord and tenant subsists, difficulties can
seldom occur as to the party upon whom
the notice should be served. It should In-

variably be given to the tenant of the party
serving the notice, notwithstanding a part
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may have been underlet or tbe whole of the

premises may have been assigned; Ad. Ej.

119; 5 B. & P. 330; 6 B. & C. 41; unless,

perhaps, the lessor has recognized the sub-

tenant as his tenant; Jackson v. Baker, 10

Johns. (N. Y.) 270. When the premises are

in possession of two or more as joint ten-

ants or tenants in common, the notice should

be to all. A notice addressed to all and
served upon one only will, however, be a
good notice ; Ad. Ej. 128. The delivery of a
notice to quit to the vnfe of a tenant, she

being in possession of the premise^, is a
good service upon the husband; Bell v.

Bruhn, 30 111. App. 300.

As to the mode of serving the notice. The
person about serving the notice should

make two copies of it, both signed by the

proper person, then, procure one or more
respectable persons for witnesses, to whom
he should show the copies, who, upon com-
paring them and finding them alike, are to

go with the person who is to serve the no-

tice. The person serving the notice then,

in their presence, should deliver one of

these copies to the tenant personally, or to

one of his family, at his usual place of

abode, although the same be not upon the
derpised premises; 2 Phill., Ev. 185; or
serve it upon the person in possession; and
where the tepant is not in possession, a
copy may be served on him, if he can be
found, and another on the person in pos-

session. The witnesses should then, for

the sake of security, sign their names on
the back of the copy of the notice retained,

or otherwise mark it so as to identify it;

and they should also state the manner in
which the , notice was served. In the case
of a joint demise to two defendants, of
whom one alone resided upon the premises,
proof of the service ol the notice upon him
-has be^n' held to be sufficient ground for
the jury to presume that the 'notice so
served upon the premises has reached the
other who resided in another place ; 7 East
553; 5 Esp. 196. In ejectment the defence
of adverse possession is inconsistent with a
tenancy, and exempts the plaintiff from the
necessity of proving a notice to quit; Wolf
V. Holton, 92 Mich. 136, 52 N. W. 459; Mc-
Ginnis v. Fernandes, 126 111. 228, 19 N. E.
44; Simpson v. Applegate, 75 Gal. 342, 17
Pac. 237.

At .what time it must be served. At com-
mon law it must be given six calendar
months before the expiration of the lease;

1 Term 159; Nichols v. Williams, 8 Cow.
(N. Y.) 13; Hanchet v. A^hitney, 1 Vt. 311;
Den V. Mcintosh, 26 N. 0. 291, 42 Am. Dec.
122; Eising v. Stannard, 17 Mass. 287; see
Logan V. Herron, 8 S. & R. (Pa.) 459; God-
ard's Ex'rs v. R. Co., 2 Rich. (S. C.) 346;
and three months is the common time under
statutory regulations ; and where the letting

is for a shorter period the length of notice

is regulated by the time of letting; 6 Bing,

.362; Howard V. Merriam, 5 Cush. (Mass.)

563 ; Anderson v. Prlndle, 23 WMid. (N. Y.)

616. Where a tenant under a lease for a

term assents to the termination of his lease

and continues to hold from day to day under

a new arrangement, he is not entitled to a

month's notice to quit; Lane v. Ruhl, 94

Mich. 474, 54 N. W. 175; a tenant or sub-

tenant holding over is not entitled to notice

to quit ; Frank v. Taubman, 31 111. App. 592.

Difficulties sometimes arise as to the period

of the commencement of the tenancy ; and
when a regular notice to quit on any par-

ticular day is given, and the time when the

term began is unknown, the effect of such

notice, as to its being evidence or pot of the

commencement of the tenancy, will depend
upon the particular circumstances of its de-

livery ; if the tenant, having been applied to

by his landlord respecting the time of the

commencement of the tenancy, has informed
him it began on a certain day, and in conse-

quence of such Information a notice to quit

on that day is given at a subsequent period,

the tenant is concluded by his act, and
will not be permitted to prove that in point

of fact the tenancy has a different com-
mencement; nor is it material whether the
information be the result of design or igno-

rance, as the landlord is in both instances

equally led into error; Ad. Ej. 141; 2 Esp.

635; 2 PhUl. Ev. 186. 'In like manner, if

the tenant at the time of delivery of the

notice assent to the terms of it, it wiU
waive any irregularity as to' the period of
its expiration; but such assent must be
Strictly proved; 4 Term 361. When the
landlord is ignorant of the time when the
term commenced, a notice to quit may be
given not specifying any particular day, but
ordering (the tenant in general terms to quit

and deliver up the possession of the premises
at the end of the current year of his ten-

ancy thereof, which shall expire next after

the end of three months from the date of
the notice. See 2 Esp. 589. Where a notice
to quit is necessary, the day named therein
must be the day of, oi; corresponding to the
day of, the conclusion of the tenancy; Fin-
kelstein v. Herson, 55 N. J. L. 217, 26 Atl.

688.

What will amount to a tcaiver of the no-
tice. The acceptance of rent accruing sub-
sequently to the expiration of the notice
is the most usual means by which a waiver
of it may be produced; but the acceptance
of such rent is open to explanation; and it

is the province of the jury to decide with
what views and under what circumstances
the rent is paid and received ; Ad. Ej. 139

;

2 Campb. 387. if the money be taken with
an express declaration that the notice is

not thereby intended to be waived, or ac-
companied by other circumstances which
may Induce an opinion that the landlord
did not Intend to continue the tenancy,
no waiver will be produced by the accept-
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ance; the rent must be paid and received

as rent, or the notice will remain In force

;

Cowp. 243. The notice may also be waived
by other acts of the landlord; but they

are generally open to explanation, and the

particular act will or will not be a waiver of

the notice, according to the circumstances

which attend it; 2 East 236 ; 1 Term 53. It

has been held that a notice to quit at the end
of a certain year is not waived by the land-

lord's permitting the tenant to remain In

possession an entire year after the expira-

tion of the notice, notwithstanding the ten-

ant held by an improving lease,—that is, to

clear and fence the land and pay the taxes

;

1 Binn. 333. In cases, however, where the

act of the landlord cannot be qualified, but
must of necessity be taken as a confirma-

tion of the tenancy, as if he distrain for rent

accruing after the expiration of the notice,

or recover in an action for use and occupa-

tion, the notice of course will be waived;
Ad. Ej. 144; 1 H. Bla. 311; Prindle v. An-
derson, 19 Wend. (N. Y.) 391.

A tenant becomes a trespasser at the ex-

piration of the time specified in a due no-

tice to quit; and the landlord has a right

during the tenant's absence to re-enter and
take possession, and eject the tenant's goods
and to keep the possession so obtained ; Free-

man V. Wilson, 16 R. I. 524, 17 Atl. 921. A
tenant at will, after a notice to quit, has a
reasonable time in which to vacate the prem-
ises; Amsden v. Blaisdell, 60 Vt. 386, 15 Atl.

332.

See Landlord and Tenant; Lease.

NOTING. A term denoting the act of

a notary in minuting on a bill of exchange,

after it has been presented for acceptance

or payment, the initials of his name, the

date of the day, 'month, and year when such

presentment was made, and the reason, if

any has been assigned, for non-acceptance

or non-payment, together with his charge.

The noting is not indispensable, it being only

a part of the .protest; It will not supply the

protest ; 4 Term 175.

NOTIO. The power of hearing and try-

ing a matter of fact. Calv. Lex.

NOTORIOUS. As used in defining adverse

possession, it means that the character of

the holding must possess such elements of

notoriety that the owner may be presumed
to have notiqe of it and of Its extent. Wat-
rous V. Morrison, 33 Fla. 261, 14 South. 805,

39 Am. St. kep. 139. See Straus v. Ins. Co.,

94 Mo. 187, 6 S. W. 698, 4 Am. St. Rep. 368.

NOTORIOUSLY. Well and generally un-

derstood. Martinez v. Moll, 46 Fed. 724.

NOTOUR. In Scotch Law. Open; noto-

rious.

NOVA CUSTOMA. An imposition or duty.

See Antiqtja Ctjstoma.

NOVA STATUTA. English acts beginning

with Edward III. are so called. Earlier acts

are called Vetera statuta, or antiqua stat-

uta. The division is due to the accidental

arrangement of the earliest printed copies of

the statute. The former were first printed

in 1497 ; the latter in 1588. 2 Holdsw. Hist.

B. L. 175. Between them were statuta in-

certi temporis, which came to be regarded as

of the last year of Edward II. ; but some

were certainly older and some were never

issued but were merely lawyers' notes,

"apochryphal statutes," like the Apochrypha

ip the Bible. Maitland, 2 Sel. Essays,

Anglo-Am. Leg. Hist. 81.

NOV>E NARRATIONES. New counts or

talys. A book of such pleadings, as were

then in use, published in the reign of Edw.
III. 3 Bla. Com. 297; 3 Reeve, Hist. Eng.

Law 439.

NOVATION (from Lat. novare, novus,

new). The substitution of a new obliga-

tion for an old one, which is thereby ex-

tinguished.

A transaction whereby a debtor is dis-

charged from his liability to his original

creditor by contracting a new obligation

In favor of a new creditor by the order of

the original creditor. Griggs v. Day, 136 N.

T. 152, 32 N. E. 612, 18 L. R. A. 120, 32 Am.
St. Rep. 7(H.

It is a mode of extinguishing one obliga-

tion by another—the substitution, not of a
new paper or note, but of a new obligation

in lieu of an old one—the effect of which is

to pay, dissolve, or otherwise discharge it.

McDonneU v. Ins. Co., 85 Ala. 401, 5 South.

120.

In Civil Law. There are three kinds of

novation.

First, where the debtor and creditor re-

main the same, but a new debt takes the

place of the old one. Here, either the
subject-matter of the debt may be changed,

or the conditions of time, place, etc., of
payment

Second, where the debt remains the same,
but a new debtor is substituted for the old.

This novation may be made without the in-

tervention or privity of the old debtor (in

this case the new agi-eement is called ex-

promissio, and the new debtor expromissor),
or by the debtor's transmission of his debt
to another, who accepts the obligation and is

himself accepted by the creditor. This
transaction is called delegatio. Domat lays
down the essential distinction between a del-

egation and any other novation, thus:, that
the former demands the consent of all three
parties, but the latter that only of the two
parties to the new debt See > Deleoation.

Third, where the debt remains the same,
but a new creditor is substituted for the old.

This also is called delegatio, for the reason
adduced above, to wit: that aU three par-
ties must assent to the new bargain. It

differs from the cessio nominis of the civil

law by completely cancelling the old debt,
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while the cessio nominis leaves the cred-

itor a claim for any balance due after as-

signment.

In every novation the old debt is wholly
extinguished by the new. To .effect such
a transformation, several things are requi-

site.

First, there must be an anterior oMiga-
tion of some sort, to serve as a basis for the

new contract. If the old debt be void, as

being, e. g., contra lionos mores,, then the

new debt is likewise void ; because the coi^-

sideration for the pretended novation is

null. But if the old contract is only void-

able, in some cases the new one may be
good, operating as a ratification of the old.

Moreover, if the old debt be conditional, the

new is also conditional unless made other-

wise by special agreement,—which agree-

ment is rarely omitted.

Second, the parties innovating must con-

sent thereto. In the modern civil law, every
novation is voluntary. Anciently, a nova-
tion not having this voluntary element was
in use. And not only consent is exacted,

but a capacity to consent. But capacity

to make or receive an absolute payment diaes

not of itself authorize an agreement to in-

novate.

Third, there must be an express inten-

tion to innovate,—the animus novandi. A
novation is never presumed. If an intent

to destroy the old debt be not proved, two
obligations now bind the debtor,—the old

and the new. Conversely, if the new con-

tract be invalid, without fraud in the trans-

action, the creditor has now lost all remedy.
The anterior obligation Is destroyed without
being replaced by a new one.

An important rule of novation is that the
extinction of the debt destroys also all

rights and liens appertaining thereto.

Hence, if' any hypothecations be attached
to the ancient agreement, they are can-
celled by the new one, unless express words
retain them. The second contract is simple
and independent, and upon Its terms is the
action ex stipulatu to be brought. Hence,
too, the new parties cannot avail them-
selves of defences, claims, and set-offs which
would have prevailed between the old par-
ties.

Obviously, a single creditor may make a
novation with two or more debtors who are
each liable in solido. In this case any one
debtor may make the contract to innovate;
and if such a contract be completed, all

his fellow-debtol's are discharged with him
from the prior obligation. Therefore Pothler
says that, under the rule that novation can-
cels all obligations subsidiary to the main
one, sureties are freed by a novation con-
tracted by their principal. The creditor
must specially stipulate that codebtors and
guarantors shall consent to be bound by the
novation, if he wish to hold them liable. If

they do not consent to such novation, the

parties all remain, as before, bound under
the old debt. So in Louisiana the debt due
to a> community creditor is not necessarily

novated by his taking the individual note of

the surviving spouse, with mortgages to se-

cure its payment; Rachel v. Kachel, 11 La.

Ann. 687.

It follows that the new debtor, in a dele-

gation, can claim nothing under the old

contract, since he has consented to the de-

struction of that contract. For the same
reason, a creditor cannot proceed against

the discharged debtor. And this is true,

though the new debtor should become in-

solvient while the old remains solvent. And
even though at the time of the novation the

new debtor was Insolvent, still the creditor

has lost his remedy against the old debtor.

But the rule, no doubt, app'lies only to a
fiowd fide delegation. And a suit brought by

the creditor against a delegated debtor is

Qot evidence of intention to discharge the

original debtor; Jackson v. Williams, 11 La.

Ann. 93.

In a case of rmstak,e, the rule is this : If

the new debtor agree to be substituted for

the old, under the belief that he himself

owes so much to the discharged debtor,

although he do not in fact owe the amount,
yet he is bound to the creditor on the nova-

tion ; because the latter has been induced
to discharge the old debtor by . the contract

of the new, and will receive only his due
in holding the new debtor bound. But
where the supposed creditor had really no
claim upon the original debtor, the sub-

stitute contracts no obligation with him

;

and even though he intended to be bound,

yet he may plead the fact of no-former debt
against any demand of the creditor, as soon
as this fact is made known to him.

A novation may be made dependent on
a condition. In that case the parties re-

main bound, as before, until the. condition

is fulfilled. The new debtor is not freed

from a conditional novation as to the cred-

itor until the condition happens; and he is

not liable In an action to the old debtor un-
til it is performed.
Any obligation which can be destroyed

at all may be destroyed by novation. Thus,
legacies, judgments, etc., with mortgages,
guarantees, and similar accessories, are as
much the subjects of novation as simple
contract debts. But a covenant by the
obligee of a bond not to sue the obligor with-
in a certain time is not an example of the
civil-law iovation. The agreement was not
a release, not a substituted contract, but a
covenant merely, for the breach of which
the obligee has his action ; Chandler v. Her-
rick, 19 Johns. (N. Y.) 129.

At Common Law. The common-law doc-
trine of novation mainly agrees with that
of the civil law, but in some parts differs
from it.
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The tej^m novation Is rarely employed.
The usual common-law equivalent is assign-

ment, and sometimes merger. Still, this

form of contract found its way into com-
mon-law treatises as early as Fleta's day, by
whom it was called mnovatio. Item, per

innovationem, ut si transfusa sit obligatio

de una persona in aUam, quce in se susoeperit

oiligationem. Fleta, lib. 2, c. 60, § 12. The
same words here quoted are also in Bracton,

lib. 3, c. 2, § 13, but we have novatio for

inrwvatio. In England, recently, the term
novation has been revived in some cases.

A case of novation is put In Tatlock v.

Harris, 3 Term 180. "Suppose A owes B
f100, and B owes C £100, and the three

meet, and it is agreed between them that

A shall pay C the £100: B's debt is ex-

tinguished, and C may recover that sum
against A."

The requisites of a novation are (1) a
valid prior obligation to be displaced; (2)

the consent of all the parties to the substitu-

tion; (3) a siifQcient consideration; (4) the

extinction of the old obligation; and (5)

the creation of a valid new one ; In re Eans-
ford, 194 Fed. 658.

If a creditor orally directs his debtor to

pay a third party and the debtor mutually
agrees with the third party to do so, it is a
novation ; Castle v. Persons, 117 Fed. 844,

54 C. C. A. 133.

The subject of novation has been much
before the courts In reference to the trans-

fers of the business of life .assurance com-
panies. In order to constitute a novation
the old obligation must be discharged; and
it has often been the interest of claimants
on the transferror company, where the trans-

feree company has become insolvent, to

contend that there is no "novation," but that

the old olJligation is still in force. In Eng-
land the questions which have arisen on
this matter are for the most part set at rest

by the stat, 35 & 36 Vict. c. 41, s. 7, pro-

viding that no policy-holder shall be deemed
to have abandoned any claim against the

original company, and to have accepted in

lieu thereof the liability of the new com-
pany, unless such abandonment and accept-

ance shall have been signified by some writ-

ing signed by him, or by his agent lawfully

authorized. Moz. & W.
There must always be a debt once existing

and now cancelled, to serve as a considera-

tion for the new liability. The action in all

cases Is brought on the new agreement.
But in order to give a right of action there

must be an extinguishment of the original

debt ; 1 M. & W. 124 ; Short v. New Orleans,

4 La.' Ann. 281 ; Warren v. Batchelder, 15

N, H. 129; Caswell v. Fellows, 110 Mass. 52;

Black v. De Camp, 78 la. 718, 43 N. W. 625

;

Brewer y. Winston, 46 Ark. 163.

Where there is a substitution of a new
contract for an -old one; the new contract

must be a valid one upon which the creditor

can have his remedy; Guichard v. Brande,

57 Wis. 534, 15 N. W. 764 ; and the previous

obligation of which novation is sought must

be a valid one; Clark v. Billings, 59 Ind.

509.

No mere agreement for the transforma-

tion of one contract into another is of effect

until actually carried into execution and

the consent of the parties thereto obtained.

A good novation is an accord executed; 5

B. & Ad. 925; Cox v. Baldwin, 1 La. 410;

Goodrich v. Stanley, 24 Conn. 621; other-

wise, if there be no satisfaction ; 2 Scott N.

B, 938. But as to the distinction between

novation and accord and satisfaction, see

that title. The discharge of the old debt

must be contemporaneous with, and result

from the consummation of, an arrangement

vrith the new debtor ; Cornwell v. Megins, 39

Minn. 407, 40 N. W. 61.0.

But where an agreement is entered into

by deed, that deed gives in itself a substan-

tial cause of action; and the giving such

deed may be a sufficient accord and satis-

faction for a simple contract debt ; Co. Litt

212 6; 1 Burr. 9; Jones v. Johnson, 3 W. &
S. (Pa.) 276, 38 Am. Dec. 760; Snyder v.

Sponable, 1 Hill (N. Y.) 567.

In the civil law delegatio, no new creditor

could be substituted without the debtor's

consent. This rule is observed in the com-
mon law. Hence, without this consent and
promise to pay, a new creditor can have no
action against the debtor, because there is

no privity of contract between them. To
establish such privity there must he a new
promise founded on sufficient consideration;

Mandeville v. Welch, 5 Wheat. (U. S.) 277,

5 L. Ed. 87 ; 5 Ad. & E. 115 ; Cornwell v.

Megins, 39 Minn. 407, 40 N. W. 610 ; Spycher
V. Werner, 74 Wis. 456, 48 N. W. 161, 5 L.

R. A. 414 ; Galls v. The Osceola, 14 La. Ann.
54.

But in equity a creditor may assign his

claim fully to another without any interven-

tion of the debtor; and the assignee is not

even compelled to sue in his assignor's

name; Vanbuslcirk v. Ins. Co., 14 Conn. 141,

36 Am. Dec. 473 ; Moseley v. Boush, 4 Rand.
(Va.) 392.

The extinction of the prior debt is con-
sideration enough to support a novation.
If A holds B's note, payable to A, and as-

signs this for value to O, B is by such
transfer released from his promise to A,
and .this is sufficient consideration to sus-

tain his promise to C; Ans. Coatr. 220,;

Bacon v. Daniels, 37 Ohio St. 279; Parsons
V. Tillman, 95 Ind. 452 ; Bacon v. Bates, 53
Vt. 30. And a consideration need not be ex-

pressed in the contract of novation-; though
one must be proved in' order to defend in a
suit brought by creditors of the assignor.

When assent or consideration is wanting,
the novation operates only as a species of
collateral security. The transferee cannot
sue in his own name, and will be subject
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to all the equitable defences which the

debtor had against the original creditor.

This assent on the debtor's part is said to

be essfential, for the reason that he may
have an account with his assignor, and he
shall not be barred of his right to a set-off.

Siill, If anything like an assent on the part

of a holder of money can be inferred, he

win be considered as the debtor; 4 Bsp. 203

;

McNeil V. McCamley, 6 Tex. 163; if the

debtor's assent be not secured, the order of

transfer may be revoked before It is act-

ed on.

In a delegation, if the old debtor agree to

provide a substitute, he must put his cred-

itor into such a position that the latter can

claim full satisfaction from the delegated

debtor, or otherwise the original liability re-

mains, and there is no novation; Coy v.

De Witt, 19 Mo. 322; Appleton v. Kennon, id.

637. See 2 M. & W. 484 ; Sheehy v. Mande-
ville, 6 Ora. (U. S.) 253, 3 L. Ed. 215; Arnold

V. Camp, 12 Johns. (N. Y.) 409, 7 Am. Dec.

328; Guichard v. Brande, 57 Wis. 534, 15

N. W. 764.

One who has contracted to pay the debts

of another, and has been notified by a cred-

itor that he accepts the arrangement, cannot

be released from liability to such creditor

by rescinding the contract without his con-

sent; Hume V. Brower, 25 111. App. 130.

The existing Louisiana law is based upon
the doctrines of the Civil Code considered

above. It is held in numerous cases that

"novation is not to be presumed:" hence the

receipt of a bill or note is not necessarily a

novation, or extinguishment of the debt for

which it is given. An express declaration

to that effect is required in most of our

states, or else acts tantamount to a declara-

tion. An intention to discharge the old debt

must be shown in all cases; and this inten-

tion is sufficient to work a novation; Smith

V. Brown, l2 La. Ann. 299. "The delegation

by which the debtor gives to the creditor an-

other debtor, who obliged himself towards

such creditor, does not operate as a novation

unless the creditor has expressly declared

his intention to discharge the debtor who
made the delegation." Choppin v. Gobbold,

13 La. Ann. 238.

One of the most common of modern no-

vations is the surrender and destruction of

an old promissory note or bill of exchange,

and the receipt of a new one in payment
thereof. The rules of novation apply as

completely to debts evidenced by mercantile

paper as to all other obligations; Story,

Bills I 441; Pothier,
,
de Change, n. 189.

Hence, everywhere, if the parties intend that

a, promissory note or bill shall be absolute

payment. It will be so considered; Ans.

Contr. 273, n. ; 10 Ad. & E. 593; Johnson v.

Weed, 9 Johns. (N. Y.) 310, 6 Am. Dec. 279;

Torrey v. Baxter, 13 Vt. 452. In some states,

the receipt of a negotiable promissory note is

prima facie payment of the debt upon which

it is given, and no action lies upon the ac-

count unless the presumption is controvert-

ed ; Parham Sewing Mach. Co. v. Brock, 113

Mass. 194; Bunker v. Barron, 79 Me. 62,

8 Atl. 253, 1 Am. St. Rep. 282; Bicker v.

Adams, 59 Vt. 154, 8 Atl. 278; Nixon v.

Beard, 111 Ind. 137, 12 N. E. 131; Matasce

V. Hughes, 7 Or. 39, 33 Am. Kep. 696. "If a

creditor gives a receipt for a draft in pay-

ment of his account, the debt is novated;"

Hunt V. Boyd, 2 La. 109. But see the cases

cited supra for the full Louisiana law. In

most states,, however, the rule is, as in Eng-

land, that, whether the debt be pre-existing

or arise at the time of giving the note, the

receipt of a promissory note is prima facie

a conditional payment only, and works no

novation.

It is payment only on fulfilment of the

condition, i. e. when the note is paid ; 5 Beav.

415; Sheehy v. Mandeville, 6 Cra. (U. S.)

264, 3 L. Ed. 215;. Murray v. Gouvemeur, 2

Johns. Cas. (N. Y.) 438, 1 Am. Dec. 177;

Smith V. Smith, 27 N. H. 253; Brewster v.

Bours, 8 Cal. 501; Hart v. Boiler, 15 S. & R.

(Pa.) 162, 16 Am. Dec. 536.

If a vendor transfer his vendee's note, he

can only sue on the original contract when
he gets back the note, and has it in his pow-

er to return it to his vendee; Parker v. U.

S., 1 Pet. C. C. 262, Fed. Cas. No. 10,750;

Townsends v. Stevenson, 4 Rich. (S. C.) 59.

Where the holder of a note agrees to ac-

cept another as debtor Ini place of the maker,

there is a complete novation of th^ debt, and
the indorsers are discharged; 22 Can. S. 0.

R. 479.

A novation is not a promise to pay the

debt of another, within the statute of frauds,

and need not be in writing; Roehl v. Por-

teous, 47 La. Ann. 1582, 18 South. 646. See

Eden v. Chaffee, 160 Mass. 225, 35 N. E. 675;

Hamlin v. Drummond, 91 Me. Il5, 39 Atl. 551.

See Dixon, Substituted Liabilities ; Dis-

charge; Payment; Mortgage; Merger.

NOVEL ASSIGNMENT. See New Assign-
ment.

NOVEL DISSEISIN. The name of an old

remedy which was given for a new or recent

disseisin.

When a tenant in fee-simple, feeTtall, pr

for term of life, was put out and disseised

of his lands or tenements, rents, and the

'

like, he might sue out a writ of assize or

novel disseisin ; and if, upon trial, he could
prove his title and his actual seisin, and the

disseisin by the present tenant, he was en-

titled to have judgment to recover his seisin

and damages for the injury sustained; 3
Bla. Com. 187. Now obsolete.

NOVELL/E LEONIS. The ordinances of

the Emperor Leo, which were made from the
year 887 till the year 893, are so called.

These novels changed many rules of the Jus-
tinian law. This' collection contains one
hundred and thirteen novels, written orig-
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Inally in Greek, and afterwards, In 1560,

translated into Latin by Agilseus.

NOVELS, NOVELL/E CONSTITUTIONES.
Jn Civil Law. The name given to the consti-

tutions or laws of Jtistinlan and his imme-
diate successors, which were promulgated

soon after the Code of Justinian.

Tt appears to have been the intention of Justin-

Ian, after the completion of the second and revised

edition «t the Code, to supply what had not been
loreseen in the preceding laws, together with any
necessary amendments or alterations, not by revis-

ing the Code, but by supplementary laws. Such
Jaws he promulgated from time to time; but no
offlciall compilation of them is known to have been
made until after Ms death, when bis laws,* 159 in

number, with those of tbe reigns of Justin II. and
Tiberias, nine in number, were collected, together
with some local edicts, under this name. They be-

long to various times between 535 and 565.

Although the Novels of Justinian are the best

Icnown, and whoa the word Novels only is men-
tioned those of Jostiniian are always intended, he
'.was not the first wbo ;ased that name. Some of the
acts of Theodosins, Valentinian, Leo, Severiis,

Authennius, and others, were ' also called Novels.
But the Novels ol tbe emperors who preceded Jus-
tinian had not the force of law after the legislation

of that emperor. Those Novels are not, however,
entirely useless: because, the Code of Justinian
having been compelled to a iconsiderable e^Ctent from
the Theodosian Oe&e and the earlier Novels, the
latter frequently iremove doubts which arise, on
the construction off tbe Code.
The original lasguage of the Novels was for the

most part Greek: Ibnt tbey are represented in the
Corpus Juris CivOis by sa Latin translation of X34
of them. These ftiirm tlie tourth part of the Corpus
Juris Civilis. They a-re directed either to some
officer, or an arcMbishop or bishop, or to some pri-
vate individual of ^Constantinople ; but they all had
the force and authority .of law.
The 118th Novel is ihe foundation and ground-

work of the English Statute of Distribution of In-
testates' Effects, which has been copied in many
states of the Union. See 1 P. Wms. 2,7; Free, in
Chanc. 593 ; Civu. L&w;; Code.

NOVELTY, la Patent Law. See Patent.

NO VI GILD. A pecuniary satisfaction for

am injury, amounting to nine times the value
©if the thing for whicb it was paid. Spelman.

NOVUS HOMO (La*, a new man). This
term is applied to a man who has been par-
doned of a crime, by which he is restored

to society and is rehabilitated.

NOW. At this time, or at the present mo-
ment; or at a time contemporaneous with
something done. Pike v. Kennedy, 15 Or.

426, 15 Pac. 637. At the present time. Nutt
V. U. S., 26 Ct. CI. 15. In a will the word
now is construed to mean at the death of
the testator; 53 L. J. Ch. 1163 (reversed on
other grounds, 30 Ch. D. 50) ; except where
persons or classes must be ascertained or a
description of property fixed; 30 L. J. Ex.

230; 6 H. & N. 583, where the word now is

held to refer to the date of the will.

NOXA (Lat). In Civil Law. Damage re-

sulting from an offence committed by an irre-

sponsible agent. The offence itself. The
punishment for the offence. The slave or
animal who did the offence, and who is de-

livered up to the person aggrieved (datur

nomw) unless the owner choose to pay the

damage. The right of action is against who-

ever becomes the possessor of the slave or

animal (noxa caput sequitur). D. de furt.

h. 41; Vicat, Voc. Jur. ; Oalv. Lex.

NOX>E DEDITIO. The surrender of a

slave who has committed a misdeed. The
master may elect whether he will pay the

damages assessed or surrender the' slava

Noxa is the body that has done the harm;
i. e. the slave. Hunter, Rom. Law, 166.

NOXAL ACTION. See Noxa.

NOXIOUS. Hurtful; offensive. Within
the meaning of a statute prohibiting noxious

or offensive trade or manufactures, brick-

making is not included. 32 L. J. M. C. 135

;

13 C. B. N. s. 479.

A thing is noxious If capable of doing
harm. And if noxious as administered, al-

though innoxious if differently administered

;

49 L. J. M. C. 44; 5 Q. B. Div. 307; 13 Cox
547; 12 id. 463.

NUBILIS (Lat). In Civil Law. One who
is of a proper age to be married. Dig. 32, 51.

NUDE. Naked. Figuratively, this word
is now applied to various subjects.

Nude matter is a bare allegation of a thing
done, without any evidence of it.

NUDUM PACTUM. In Roman Law. In-
formal agreements not coming within any
of the privileged classes. They could not
be sued on. The term was sometimes used
with a special and rather different meaning
to express the rule that a contract without
delivery will not pass property; Pollock,
Contracts 743. See Considebation ; Sal-
mond. Jurisprudence 640.

It is now commonly used to express a con-
tract made without a consideration.

NUISANCE. Anything that unlawfully
worketh hurt, inconvenience, or damage. 3
Bla. Com. 5, 216. See Cooley, Torts 670.
That class of wrongs that arises from the

unreasonable, unwarrantable, or unlawful
use by a person of his own property, either
real err personal, or from his own improper,
indecent, or unlawful personal conduct,
working an obstruction of or to the right of
another, or of the public, and producing such
material annoyance, inconvenience, discom-
fort, or hurt that the law will presume a
consequent damage. Wood, Nuisance.
A private nuisance is anything done to the

hurt or annoyance of the lands, tenements,
or hereditaments of another. It produces
damage to but one or a few persons, and"
cannot be said to be public; Ely v. Board, 36
N. y. 297; State v. Paul, 5 R. I. 185; Ad.
Eq. 210; 3 Bla. Com. 215; Webb, Poll. Torts
484.

A pubUo or cpmmon nuisance Is such an
inconvenience or troublesome offence as an-
noys the whole community in general and
not merely some particular person. It pro-
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duces no special injury to one more than
another of the people ; 1 HawlJ. PI. Cr. 197

;

4 Bla. Com. 166.

A. missed nuisance Is one which, while pro-

ducing injury to the public at large, does
some special damage to some Individual or
class of individuals; Wood, Nuisance .35.

It is difficult to say what degree of an-

noyance constitutes a nuisance. If a thing

is calculated to Interfere with the comfort-

able enjoyment of a man's house, It is a nui-

sance; 3 Jur. N. s. 571. In relation to of-

fensive trades, it seems that when such a

trade renders the enjoyment of life and prop-

erty uncomfortable it is a nuisance; 1 Burr.

333; Wesson v. Iron Co., 13 Allen (Mass.)

95, 90 Am. Dec. 181 ; 116 E. C. L. 608 ; Re-

quena v. Los- Angeles, 45 Oal. 55 ; State v.

Kaster, 35 la; 221; Allen v. State, 34 Tex.

230; for the neighboi^hood has a right to

pure and fresh air ; 2 C. & P. 485 ; Duncan
V. Hayes, 22 N. J. Eq. 26; 4 B. & S. 608. Ev-

ery citizen holds his property subject to the

implied obligation that he will' use it in such

way as not to prevent others from enjoying

the use of their property; State v. ¥opp, 97

N. C. 477, 2 S. B. 458, 2 Am. St. Rep. 305.

It is not a defence that a business is in

the best place possible for the defendant or

that it is conducted in the proper manner
with the latest devices, when the evidence

shows that when so conducted it still results

in very great damage to, if not the total de-

struction of, the property of complainants

who reside in the vicinity, the rights of

haliitation being superior jx) the rights Of

trade ; American S. & R. Co. v. Godfrey, 158

Fed. 225, 89 C. O. A. 139, 14 Ann. Cas. 8.

A thing may be a nuisance in one place

which is hot so in another'; therefore the

. situation x>v 'locality of the nuisance must be

considered. A tallow-chandler, for example,

setting up his. business among other tallow-

chandlers, an,d increasing the noxious smells

of the neighborhood, is not guilty of setting

up a nuisance unless the annoyance is much
increased by the new manufactory ; Peake
91. Such an establishment might be a nui-

sance in a thickly populated town of mer-
chants and mechanics Where no such busi-

ness was carried on ; Dennis v. Eckhardt, 3

Grant (Pa.) 390. The same doctrine ob-

tains as regards other trades or employ-
ments. Persons living in populous manufac-
turing towns must expect more noise, smoke,
and disturbance than those living elsewhere,
and the circumstances of every case must
govern; Whitney v. Bartholomew, 21 Conn.
213. A private hospital in a fashionable

square in Dublin is an offensive trade ; [1896]

1 I.-R. '76. A private lunatic asylum is not
an offensive trade; 2 A. & B, 161.

Coal buEning w.as at one time decided to be
a nuisance, and on petition Edw. II. issued

a proclamation against the using it in Lon-
don ; Ohamb. Encyc. tit- Coal, cited in 8 Ont.

Q. B. Div. 583, where it was held that a
barbed wire fence -is not a nuisance. A city

Qrdinanice declaring a public laundry to be a
nuisance if carried on in a city except in
designated parts of it, is unconstitutional
as contravening the XlVth amendment; In
re Hong Wah, 82 Fed. 623. Carrying oil an
offensive trade" for several years in a place
remote from buildings and pubUp roads does
not entitle the owner to continue it in the
same place after houses have been built :and
roads laid out in the neighborhood. Former-
ly the contrary doctrine obtained, on the
ground that the complainants were in fault
in coming to a nuisance. This doctrine is
now exploded, as it is manifest that an ob-
servance of it would interfere greatly, with
the growth of cities ; Com. v. Tipton, 6 Gray
(Mass.) 473 ; 2 C. & P. 483 ; Brady v. Weeks,
3 Barb. (N. Y.) 157; Board of Health v.

Lederer, 52 N. J. Eq. 675, 29 Atl. 444; People
V. White Lead Works, ,82 Mich. 471, 46 N.
W. 735, 9 L. R. A. 722- 11 H. L. Cas. 642;
Bushnell v. Robeson, 62 la; 540, 17 N. W.
888 ; Woodruff v. Min. Co., 18 Fed. 753.

The trade may be offensive for noise; Mc-
ICeon V. See, 51 N. Y. 300, 10 Am. Rep. 659

;

L. R. 4 Ch. App. 388 ; 2 Sim. n. s. 133 ; li. R,
8 Ch. App. 467; Com. v. Smith, 6 Cush.
(Mass.) 80; Leete v. Congregational Soc, 14
Mo. A.pp. 590 (as to noise, see 40 Am. L. Rev.
301); or smell; 2 C. & P. 485; Allen v. State,

34 Tex. 230 ; Bishop v. Banks, 33 Conn. 121,

87 Am. Dec. 197 ; State v. Wilson, 43 N. H.
415, 82 Am. Dec. 163; Shirely v. R. Co., 74
la. 169, 37 N. W. 133, 7 Am. St. Rep. 471;
or for other reasons; People v. Sands, 1

Johns. (N. Y.) 78, 3 Am. Dec. 296 ; L. R.

6 Eq. Ca. 166 ; Thompson v. R. Co., 51 N. J.

L. 42, 15 -An. 833; Pensacola Gas Co. v.

Pebley, 25 Fla. 381, 5 South. 593.

To constitute a public nuisance, there must
be such a number of persons annoyed' that
the offence can no longer be considered a pri-

vate nuisance; 1 Burr. 337; Hackney v.

State, 8 Ind. 494 ; Hajrower v. Ritson, 37
Barb. (N. Y.) 301. Where pugiUstic enter-

tainments were given at a club and crowds
collected outside, and men whistled for cabs
during' late hours, it was held a nuisance
which would be enjoined ; 63 L. T. 65.

PuMic nuisances arise in consequence of
following particular trades; ^y which the air

is rendered offensive and noxious; Cro. Oar.

510; 1 Burr. 333; 4 B, & S. 608; State v.

Woodward, 23 Vt. 92; Board of Health v.

Lederer, 52 N. J. Eq. 675, 29 Atl. 444 ; also

where rendered offensive from stagnant
ponds; Rochester v. Simpson, 134 N. Y. 414,

31 N. E. 871 ; from acts of public indecency,
as bathing in a public river in sight of the
neighboring houses; 2 Campb. 89; State v.

Taylor, 29 Ind. 517 ; State v. Millard, 18 Vt
574, 46 Am. Dec. 170; Miller y. People, 5
Barb. (N. Y.) 203; or for acts tending to a
breach of the public peace, as for. drawing
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a number of persons Into a field for the pur-

pose of pigeon-shooting, to the disturbance

of the neighborhood ; 3 B. & Aid. 184 ; or for

rude and riotous sports or pastimes ; 6 C. & P.

32-J:; or keeping a disorderly house; Com. v.

Howe, 13 Gray (Mass.) 26; State v. Wil-

liams, 30 N. J. L. 103; or a gaming house;

Hawk. PI. Cr. b. 1, c. 75, § 6; or a haw&y-
house; Darling v. Hubbell, '9 Conn. 850; Cran-

ford V. Tyrrell, 128 N. T. 341, 28 N. B. 514

;

State V. Osgood, 85 Me. 288, 27 Atl. 154 ; or a

merry-go-round; Town of Davis v. Davis, 40

W. Va. 464, 21 S. E. 906 ; or a dangerous ani-

mal, known to be such, and suffering him to

go at large, as a large bulldog accustomed to

bite people; Kertschacke v. Ludwig, 28 Wis.

430; Oakes v. Spaulding, 40 Vt. 347, 94 Am.
Dec. 404 ; or exposing a person having a con^

tagious disease, as the smallpox, in public;

4 M. & S. 73, 472 ; and the like. The bring-

ing a horse infected with the glanders into a
public place, to the danger of infecting the

citizens, is a misdemeanor at common law

;

2 H. & N. 299: Fisher v. Clark, 41 Barb. (N.

Y.) 329. The selling of tainted and unwhole-
some food is likewise indictable ; 4 Bla. Com.
162; State v. Smith, 10 N. C. 378, 14 Am.
Dee. 594 ; 3 M. & S. 11. The leaving unbur-
led the corpse of a person for whom the de-

fendant was bound to provide Christian

burial, as a wife or child, is an indictable

nuisance, if he is shown to have been of

ability to provide such burial; 2 Den. Cr.

Cas. 325. So of storing combustible articles

in undue quantities or in improper places;

Bradley v. People, 56 Barb. (N. T.) 72; 3
East 192; Henderson v. Sullivan, 159 Fed.
46, 86 C. C. A. 236, 16 L. R. A. (N. S.) 691,

14 Ann. Cas. 590 ; Rhodes v. Dunbar, 57 Pa.

274, 98 Am. Dec. 221; or the placing of a
powder magazine in dangerous proximity to

a city; Chicago, W. & V. Coal Co. v. Glass,

34 111. App. 364 ; or the erection and mainte-
nance of purprestures ; People v. Vanderbilt,

28 N. T. 396, 84 Am. Dec. 351; State v. Wood-
ward, 23 Vt. 92; or the keeping of a coal-

shed by a railroad in a thickly settled part
of a city; Wylie v. Elwood, 134 111. 281, 25
N. E. 570, 9 L. K. A. 726, 23 Am. St. Rep. 673;
or maintaining a powder magazine within
the city limits, against an ordinance ; Hazard
Powder Co. v. Volger, 58 Fed. 152, 7 C. C. A.

130, 12 U, S. App. 665; or bull-fighting;

State V, Canty, 207 Mo. 439, 105 S. W. 1078,-

15 L. B. A. (N. S.) 747, 123 Am. St. Rep.
393, 13 Ann. Cas. 787 ; or using property for
a prize fight; Columbian Athletic Club v.

State, 143 Ind. 98, 40 N. B. 914, 28 L. R. A.
727, 52 Am. St. Rep. 407; or a stable; Oehl-
er V. Levy, 234 111. 595, 85 N. E. 271, 17 L.
R. A. (N. S.) 1025, 14 Ann. Cas. 891; or
the storage of tons of dynamite; Hender-
son V Sullivan, 159 Fed. 46, 86 C. C. A.
236, 16 L. R. A. (N. S.) 691, 14 Ann. Cas.
590; or the keeping, standing, or exhibiting
of stallions and jacks in a public place ; Ex

parte Foote, 70 Ark. 12, 65 S. W. 706, 91 Am.
St. Rep. 63 ; or maintaining in a public place

a house where pools are sold on horse races

;

Respass v. Com., 131 Ky. 807, 115 S. W. 1131,

21 L. R. A. (N. S.) 836; or the erection of a

water tank by a railroad on a populous pub-

lic place; Chicago, G. W. R. Co. v. Church,

102 Fed. 85, 42 C. C. A. 178, 50 L. R. A. 488

;

or maintaining in Havana, Cuba, a public

slaughter house from which offal ran into

the harbor; O'Reilly De Camara v. Brooke,

142 Fed. 858, affirmed in 209 U. S. 45, 28 Sup.

Ct. 439, 52 L. Ed. 676.

One who has been divested of littoral

rights cannot maintain a suit to enjoin ob-

structions to his access to navigable waters

in front of his land under the rule that indi-

viduals are not entitled to redress against a
puiUc nuisance; McCloskey v. Coast Co., 160

Fed. 794, 87 0. C. A. 568, 22 U B, A. (N. S.)

673.

Private nuisances may be to corporeal in-

heritances : as, for example, if a man should
build his house so as to throw the rain-wa-

ter which fell on it on my land ; Pitzherbert,

Nat. Brev. 184; Aiken v. Benedict, 39 Barb.

(N. Y.) 400; 5 Rep. 101; have a tree project-

ing over the land of another ; Poll. Torts 62

;

keep hogs or other animals so as to incom-
mode his neighbor and render the air un-

wholesome; 9 Co. 58 ; Com. v. Perry, 139

Mass. 198, 29 N. E. 656 ; or to incorporeal

hereditaments ; as, for example, obstructing
a right of way by ploughing it up or laying

logs across it, and the like ; Fitzherbert, Nat.'

Brev. 183; 2 RoUe, Abr. 140; Holmes v.

Jones, 80 Ga. 659, 7 S. E, 168; or obstructing
a spring ; 1 Campb. 463 ; or "shooting" a gas;

well; Tyner v. Gas Co., 131 ind. 408 ; or mak-
ing musical and other sounds, for the put-)

pose of vexing and annoying the next door-

neighbor; [1893] 1 Ch. 316; interfering with
a franchise, as a ferry or railroad, by a-

similar erection unlawfully made ; or with a

navigable stream by a railroad bridge erect-

ed without authority ; South Carolina R. Cd.'

V. Moore, 28 Ga. 398, 73 Am. Dec. 778, Any
annoyance arising from ' odors, smoke, un-
healthy exhalations, noise, interference with
water powei;, etc., etc., whereby a man is pre-
vented from fully enjoying his own property,
may be ranked as a private nuisance. Se^
Adams V. Car Co., 131 Ind. 375, 31 N. E. 57^
Hauck V. Pipe Line Co., 153 Pa. 366, 26 Atl.

644, 20 L. R. A. 642, 34 Am. St. Rep. 710;
Fogarty v. Brick Co., 50 Kan. 478, 31 Pac.
1052, 18 L. R. A. 756; Pach v. GeofCroy, 67
Hun 401, 22 N. Y. Supp. 275; [1893] 2 Ch.
447; polluting a stream by discharge of
drainage ; Morgan v. Danbury, 67 Conn. 484,
35 Atl. 499 ; Valparaiso v. Moffitt, • 12 Ind.
App. 250, 39 N. E. 909, 54 Am. St. Rep. 522

;

lowering the grade of a highway; 17 U. C
Q. B. 165; building a railway across it un-
lawfully; Com. V. R. Co., 4 Gray (Mass.) 22;
falling to keep a street railway in repair;
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Railway Co. v. State, 87 Tenn. 746, 11 S. W.
946. So making noises in the street and
thereby occasioning damage to citizens ; Com.
V. Smith, 6 Cush. (Mass.) 80; arid making
a great outcry and clamor in the streets, by
which peqple are drawn together and the
highway obstructed; Com. v. Harris, 101

Mass. 29; and even though the noise dis-

turbed but a single person ; Com. v. Oaks, 113
Mass. 8 ; and a continuous and daily beating
of drums on the street; In re Flaherty, 105
Cal. 558, 38 Pac. 981, 27 L. R. A. 529; if it

be so troublesome as to annoy the whole
community; State v. Hughes, 72 N. C. 27.

Generally, obnoxious vapors and smoke
from a gas manufactory constitute a private

nuisance; Brown v. lUius, 25 Conn. 583; Ot-

tawa G. L. & C. Co. V. Thompson, 39 111. 598

;

Farley v. Gas Light Co., 105 Ga. 323, 31 S.

E. 193; Cleveland v. Gas Light Co., 20 N. J.

Bq. 201; Rosenheimer v. Gas Light Co., 39
App. Div. 482, 57 N. Y. Supp. 330; also gas
works so operated that the percolations from
the refuse matter therefrom contaminate the
waters of neighboring wells; Farley v. Gas
Light Co., 105 Ga. 323, 31 S. E. 193 ; Beatrice
Gas Co. V. Thomas, 41 Neb. 662, 59 N. W.
925, 43 Am. St Rep. 711; Keiser v. Gas Co.,

143 Pa. 276, 22 Atl. 759 (and it Is no excuse
that the company has legislative authority
to make gas; Bohan v. Gaslight Co., 122 N.
Y. 18, 25 N. E. 246, 9 L. R. A. 711) ; or to

contaminate the waters of a stream with
tarry or oily substances from gas works

;

Carhart v. Gas Light Co., 22 Barb. (N. Y.)
297.

Railroad terminals needlessly located near
.
to private property ; Rainey v. R. Co.; 99 Tex.
276, 89 S. W. 768, 90 S. W. 1096, 3 L. R. A.
(N. S.) 590, 122 Am. St. Rep. 622,, 13 Ann.
Cas. 580; driving a current of foul air
against the windows of another; Vaughan
v. Bridgham, 193 Mass. 392, 79 N. E. 739, 9
L. R. A. (N. S.) 695; the keeping of barking
and howling dogs and whining puppies ; Her-
ring V. Wilton, 106 V^. 171, 55 S. E. 546, 7 L.
R. A. (N. S.) 349, 117 Am. St. Rep. 997, 10
Ann. Cas. 66; may be nuisances; but the
noises and odors issuing from chicken hous-
es; Wade V. Miller, 188 Mass. 6, 73 N. B.
849, 69 L. R. A. 820 ; public dances and pic-

nics, in their nature ; Com. v. R. Co., 139 Ky.
429, 112 S. W. 613, 18 L. R. A. (N. S.) 699,
Ann. Cas. 1912B, 427 (otherwise of an aero-
bat performing on a wire on a public street;
Wheeler v. Ft. Dodge [la.] 108 N. W. 1057, 9
L. R. A. [N. S.] 146); the display of fire-

works in a city street pf itself; Milker v.

New York, 190 N. Y. 487, 83 N. B. 565, 16 L.

R. A. (N. S.) 621, 13 Ann. Cas. 544; the burn-
ing of b;-ick; Phillips v. Tile Co., 72 Kan.
643, 82 Pac. 787, 2 L. R. A. (N. S.) 92; and
the unavoidable noises of an ice plant ; Le
Blanc V. Mfg. Co., 121 La. 249, 46 South. 226,

17 L. R. A. (N. S.) 287; are not nuisances.
Noise made by hogs kept for slaughter is

not such a nuisance as to justifythe destruc-

tion of a slaughter house business ; Ballen-

tine 7. Webb, 84 Mich. 38, 47 N. W. 485, 13

L. R. A. 321 ; the noise of carefully switched
railroad trains to a religious society whose
services are disturbed by them is not a nui-

sance; Church of Latter-Day Saints v. R.

Co., 36 Utah, 238, 103 Pac. 243, 23 L. R. A.

(N. S.) 860, 140 Am. St Rep. 819.

The vibration due to a gas engine which in-

jures adjoining premises and affects the com-
fort of its occupant may be enjoined, though
in an industrial district of Glasgow; [1912]

S. O. 156 (Sc. Ct q. Sess.) ; but residents in

large industrial cities must put up with a
certain amount of noise which accompanies
the reasonable recreations of a crowded pop-

ulation. The question in each case is wheth-

er such noises aifiount to a substantial inter-

ference with the comfort of neighbors upon
ordinary sober common sense standards;

New Imper. Hotel Co. v. Johnson, [1912] 1

I. R. 327.

See several full notes on nuisances in 39

L. R. A. ; and see Municipal Corporations;
Oedinance.

A person is not liable in damages for a
nuisance erected oji land by his grantor

until after a request to abate; Rouse v. R.

Co., 42 111. App. 421; but see Whitenack v.

R. Co., 57 Fed. 901.

The remedies are by an action for the

damage done, by the owner, in the case of

a: private nuisance; 3 Bla. Com. 220; or by
any party suffering special damage, in the
case of a public nuisance ; Lansing v. Smith,
4 Wend. (N. Y.) 9, 21 Am. Dec. 89; Pitts-

burgh v. Scott, 1 Pa. 309; Vaugh. 341; 3
M. & S. 472; 2 Bingh. 283; Hatch v. R. Co.,

28 Vt 142; Yolo County v. Sacramento, 36
Cal. 193; Hughes v. R. Co., 2 R. I. 493;
San Jose Ranch Co. v. Brooks, 74 Cal. 463,

16 Pac. 250; Ison v. Manley, 76 Ga. 804;
Knowles V. R. Co., 175 Pa. 623, 34 Atl. 974,

52 Am. St. Rep. 860; by abatement by the
owner, when the nuisance is private; 2
Rolle, Abr. 565 ; 3 Dowl. & R. 556 ; Rhea v.

Forsyth, 37 Pa. 503, 78 Am. Dec. 441 ; and in

some cases when it is public; Add. Torts'
71. But in neither case must there be any
riot, and very pressing exigency is requisite
to justify summary action of this character,
particularly in the case of a public nui-
sance; Wetmore v. Tracy, 14 Wend. (N. Y.)
250, 28 Am. Dec. 525; Harvey v. Dewoody,
18 Ark. 252; 16 Q. B. 546; by injunction,
which is the most usual and efficacious rem-
edy; see Injunction; or by indictment for
a public nuisance; 2 Bish. Or. L. § 856;
Whart. Cr. L. § 1410, etc.; State v. R. Co.,

57 Vt 144 ; State v. Railroad, 91 Tenn. 445,
19 S. W. 229. A private individual cannot
abate a nuisance in a public highway, un-
less it does him special injury, and then
only so far as is necessary to the exercise of
his right of passing alor^ the highway ; The
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Brlnton, 66 Fed. 71, 13 C. C. A. '331, 26 V. S.

App. 486; 9 Co. 55; 3 Bla. Com. 5; Shaw
V. R. Co., 159 Mass. 597, 35 N. E. 92 ; Houck
V. Wachter, 34 Md. 265, 6 Am. Rep. 332. The
courts have had some difficulty in determin-
ing what was a sufficient special injury to

enable a citizen to sue for a public nuisance
obstructing a navigation right; Thayer v.

R. Co., 125 Mass. 253; Frost v. R. Co., 96
Me. 76, 51 Atl. 806, 59 L. R. A. 68; Steam-
boat Co. V. R. Co., 46 S. C. 329, 24 S. E. 337,

33 L. R. A. 541, 57 Am. St. Rep. 688; Lam-
niers v. Brennan, 46 Minn. 209, 48 N. W. 766 ;

he may abate a public nuisance only when
It is also a private nuisance as to him, or

incommodes him more than the general pub-
lic; Brown v. Perkins, 12 Gray (Mass.) 89.

Every continuance of a nuisance or re-

currence of the injury is an additional nui-

sance forming in itself the subject-matter of

a new action; Sloggy v. Dilworth, 38 Minn.
179, 36 N. W. 451, 8 Am. St. Rep. 656.

Relief in equity by abatement is not the

necessary sequence of the establishment of

the charge of nuisance. Criminal nuisances
are abatable by criminal process, and where
this process is adequate, jurisdiction in

equity fails, either because adequate legal

remedy precludes jurisdiction in equity or

the subject-matter Is beyond the scope of

equity jurisdiction. If a nuisance, purely
criminal, injures or affects a private plain-

tiff In certain respects, he may resort to

equity for relief ; but the existence of neither

a civil nor criminal public nuisance neces-

sarily calls for the interpositlot of equity.

A private person cannot abate it unless it

is specially prejudicial to him, and the state

cannot proceed against it in equity if it be

merely a criminal nuisance, unattended by
Injury to a personal or property right of

some sort, creating a necessity for the pre-

vention of irreparable Injury ; State v. Ehr-

llck, 65 W. Va. 700, 64 S. E. 935, 23 L. R. A.

(N. S.) 691; People v. Condon, 102 111. App.
449.

Obstructions to highways, public grounds,

harbors, landings, etc., are classed by the

old writers as "purprestures," signifying en-

closures. In such cases the attorney general'

may proceed in equity to abate the nuisance.

Whether it be a criminal nuisance or not is

wholly immaterial. If it is indictable as a

crime, it does not bar the remedy in equity,

teca^se the citizen and the general public

have an immediate right to the enjoyment of
tho "^Ing interfered with. The decisions

awarcflng injunctions to abate purprestures
are >»ijpierous. Of this character was the
lt>.i^M|iii granted in the Debs Case, 158 U.
f^ii^S Sup. Ct. 900, 39 L. Ed. 1092, and
alsoajtitan Tp. v. R. Co., 49 N. J. Eq. 11,

23 A.tl. 127 ; People v. Beaudry, 91 Cal. 213,

27 -^ac. 610; State v. Power Co., 82 S. C.
183 63 a. E. 884, 22 L. R. A. (N. S.) 435,
12S Am. St. Rep. 876, 17 Ann. Cas. 343.

Bqidty will not restrain the keeping of an
unlicensed dram shop, though the keeping
of it Is a public nuisance; State v. Uhrig, 14
Mo. App. 413; or restrain gambling ; Cope
V. District Fair Ass'n, 99 111. 489, 39 Am.
Rep. 30 ; or pool selling ; People v. Condon,
102 111. App. 449 ; or keeping a gaming
house; State v. EhrUck, 65 W. Va. 700, 64

Si. E. 935, 23 L. R. A. (N. S.) 691; or the
keeping of slaughter houses on the banks of

a rmmlng stream or placing dead animals
therein; TIede v. Schneidt, 99 Wis. 201;
nor will it restrain the breach of a covenant
on the ground that the act covenanted
against was criminal, injury to property re-

sulting therefrom havmg been waived;
Ocean City Ass'n v. Schurch, 57 N. J. Eq.

268, 41 Atl. 914.

Equity will consider the comparative in-

jury which will result from the granting or
refusing of an injunction, and it will not be
granted where it will be inequitable and op-

pressive, as where it would cause a large

loss to defendant and others, while the in-

jury, if it is refused, would be comparatively
slight and can be compensated by damages;
Mountain Copper Co. v. U. S., 142 Fed. 625,

73 C. C. A. 621.

See Wood, Nuisance, as to municipal au-
thority to abate a nuisance ; 9 L. R. A.
711, note.

According to the principles of equity as
recognized in the Courts of the United
States, a state can obtain relief by a suit In

equity to restrain a public nuisance ; Coosaw
MIn. Co. V. South Carolina, 144 U. S. 550, 12
Sup. Ct. 689, 36 L. Ed. 537.

NUL AGARD (L. Fr. no award). A plea
to an action on an arbitration bond, when
the defendant avers that there was no legal

award made. 3 Burr. 1730.

NUL DISSEISIN. No dissfisin A plea
in a real action, by which the defendant de-
nies that there was any disseisin. It l.«, a
species of the general issue.

'

NUL TIEL RECORD /^Fr. jio such rec-

ord). A plea which is proper when it is

proposed tp disprove the existence of the
record on which the plaintiff founds his ac-
tion. Andr. Steph. PI. 234.

Any .matters may be introduced vrijd^r

it which tend to destroy the validity oT
the record as a record, provided they do
not contradict the recitals of the record
itself ; Bennett v. Morley, 10 Ohio 100. It is

frequently used to enable the defendant to
deny the jurisdiction of the court from
which the alleged reCord emanates; Jac-
quette v. Hugunon, 2 McLean, 129, Fed. Cas.
No. 7,169. .

It is said to be the proper plea' to an ac-
tion on a foreign judgment, especially if

of a sister- state ; Newcomb v. Peck, 17 Vt.
302, 44 Am. Dec. 340; Hall v. Williams, 6
Pick. (Mass.) 232, 17 Am. Dec. 356; though
it is^held that nil debet is sufficient; Clark
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V. Mann, 33 Me. 268; Williams v. Preston, 3

J. J. Marsh. (Ky.) 600, 20 Am. Dec. 179; es-

pecially if tlie judgment be that of a justice

of the peace; Graham y. Grigg, 3 Harr.

(Pel.) 408. It has been held that it is an in-

appropriate plea to suits upon foreign judg-

ments, since such judgments do not create

a merger, and are only, priroo facie evidence

of an indebtedness ; Tourigny v. Houle, 88

Me. 406, 34 Atl. 158.

See CowrLicT of Laws.

NUL TORT (L. Fr. no wrong). A plea to

a real action, by which the defendant denies

that he committed any wrong. It Is a spe-

cies of general issue.

NUL WASTE. The general issue in an
aetion of waste. Co. 3d Inst. 70(> o, 708 a.

The plea of nul waste admits nothing, but
puts the whole declaration in issue ; and in

support of this plea the defendant may give

in eyidence anything which proves that the
5.et charged is no waste, as that it happened
by tes^ippest, lightning, and the like ; Co. Litt
283 «v 3 Wms. Saund. 238, n. 5.

«

NULL. Pro)perly, that which does not ex-

ist; thlat which is not in the nature of things.

In a figurative sense it signifies that which
has no more effect than if it did not exist.

8 To\<llier, n. 320.

NUfeLA BONA (L. La|i.. no goods). The
return^made to ay?^*); of fieriJacias by the
sheriff, 'wfien he Has not found any goods
of the defendant on which he capld levy.

NULLITY. An act or proceeding which
has absolutely no legal effect whaJtever. See
Chitty, Contr., 12th ed. 671.

NUiyLlTY OF MARRIAGE. The requi-
sites of a valid and binding marriai^e have
been considered in the a*ticle on that sub-
ject. If any ef these requisites are waiting
..in a giv^^ase, the :lyi9rriage is either abso-
lui pl,v vuid, or voidable at the election of
one o"i- .both of the parties. The more usual
Imperfectian?, which iius render a marri^e
void or voidable are;.. 1. Unsoundness of
mind in either of the parties. 2. Want of
agr i c. four*. in males and, twelve In
f'i i. H.

'"
(1 ir error; but these must

r ._to t!. itiats of the relation, as
r-^.^uLai .,S...i. ' aivd not merely to the

Cvidf'l'' ^s character, condition, or for-
ne. 4. Duress. 5. Physical impotence,

\lvhich must exist at the time of the marriage
and be incurable. 6. Consanguinity or af-
finity within the prohibited degrees. 7. A
prior subsisting marriage of either of the
parties. The fifth and sixth are termed
canonical, the remainder, civil, impediments.
The distj.nction between the two is im-

portant,—the latter rendering the mar-
riage absolutely void, while the former- only
renders it voidable. In the one case; it. is

not necessary (though it is certainly ad-
visable) to bring a suit to have nullity of

the marriage ascertained and declared: it

may be treated by the parties as no mar-
riage, and will be so regarded in all judi-

cial proceedings. In the other case, the

marriage will be treated as valid and bind-

ing until its nullity is ascertained and de-

clared by a competent court in a suit in-

stituted for that purpose; and this must be

done during the lifetime of both parties:

if it Is deferred until the death of either,

the marriage vrill always remain good. But
the effect of such sentence of nullity, when
obtained, is to render the marriage iiuU and
void from the beginning, as in the "case of

civil impediments.
For the origin and history of this distinc-

tion between void" and voidable marriages,!,

see 1 Bish. Mar. Div. & Sep. § 252.

A suit for nullity is usually prosecuted
in the same court, and is governed by sub-

stantially the same principles, as a suit for

divorce; 2 Bish. Mar. Div. & Sep. § 39.

In Its consequences, a sentence of nullity

differs materially from a divorce. The lat-

ter assumes the original validity of the
marriage, and Its operation is entirely pro-
spective. The former renders the marriage
void from the beginnirig, and nullifies all Its

legal results. The parties are to be regarded
legally as if no marriage- had ever taken
place: they are single persons, if before
they were single ; their issue are illegitimate

;

and their rights of piToperty as between
themselves are to be viewed as having never
been operated upon by the marriage. Thus,
the man lo^es all right to the property,
whether real or personal, which belongs to
the woman ; and the woman loses her right
to dower; 2 Bish. Mar. Div. & Sep. §§ 907,
1597.

A woman domiciled In England at the
time of her marriage with a foreigner may,

—

after he has debarred her from claiming any
relief in the courts of his (foreign) domicile
by obtaining there a decree of nullity,—peti-
tion the court of her own domicile to which
she has reverted and obtain a decree there
dissolving her marriage; [1913] P. 46.
The jurisdiction where the ceremony was

performed. creates the marriage and alone
can annul it; Cummington v. Belchertown,
149 Mass. 223, 21 N. E. 435, 4 L. R. A. 131;
[1908] P. 46. Entire absence of cohabitation
or -Incapacity to consummate marriage is
groiimd for nullity

; [1905] P. 231.

'Where a woman of 56 married a man of*
69 and lost her pension by the marriage, a
decree of nullity on the ground of his phys-
ical incapacity was refused ; the court saving
that as she had lost her pension by gaining a
husband, she could not exchange a^ain

;

Hatch V. Hatch, 58 Misc. 54, 110 N. Y Rupp.
18.

As to venereal diseases in the law of tfar-
riage and divorce, see 37 Am. L. Rev. 226.
A woman, upon a sentence of nullity, Is

not entitled to permanent alimony; th6u|i
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the better opinion is that she Is entitled to

alimony pendente Ute; 2 Bish. Mar. Div. &
Sep. §§ 907, 1597.

See Aumont; Mareiage; Divoece; Burge,

Col. Law, Renton & Phillimore's ed.

NULLIUS FILIUS (Lat.). The son of no

one; a bastard.

A bastard is considered nulUus films as

far as regards . his right to inherit. But
the rule of nulUm flUus does not apply in

other respects, and has been changed by

statute in most states so as to make him
the child of his mother, in respect of in-

heritance.

The mother of a bastard, during its age
of nurture, is entitled to the custody of her
child, and is bound to maintain it; Com. v.

Fee, 6 S. & K. (Pa.) 255; People v. Landt,

2 Johns. (N. Y.) 375; Wright v. Wright, 2

Mass. 109; 4 B. & P. 148. But see 5 Bast
224, n.

The putative father, too, is entitled to

the custody of the child as against all but

the mother; Cpm. v. Anderson, 1 Ashm.
(Pa.) 55. And it seems that the putative

' father may maintain an action, as if his

child were legitimate, for marrying him
without his consent, contrary to law; Mack-
lin V. Taylor, Add. (Pa.) 212. See Bastard;
Ghim); Father; "Mother; Putative Fa-
ther.

NULLUM ARBITRIUM (Lat.). In Plead-

ing. The name of a plea to an action on an
arbitration bond for not fulfilling the award,
by which the defendant asserts that there is

no award.

NULLUM FECERUNT ARBITRIUM
(Lat.). In Pleading. The name of a plea

to an action of debt upon an obligation for

the performance of an award, by which the

defendant denies that he submitted to ar-

bitration, Qtc. Bac. Abr. Ariitr. etc. (G).

NULLUM TEMPUS ACT. The statute 3

Geo. III. <f. 16. See 32 Geo. IIL c. 58, and
7 Will. IV, c. 3. It was so called because the

right of the crown to sue, etc., was limited

by it to sixty years, in contradiction to the

maxim, Nullum tempus occurrit regi. 3

Chitty, Stat. 63.

NULLUM TEMPUS OCCURRIT REGI.
See Limitations.

NUMBER. A collection of units.

In pleading, numbers must be stated truly

when alleged in the recital of a record, writ-

ten instrument, or express contract ; 4 Term
314; Cro. Car. 262; 2 W. Bla. 1104. But in

other cases it is not, in general, requisite

that they should be truly stated; because
they are not required to be strictly proved.
If, for example, in an action of trespass

the plaintiff proves the wrongful taking
away of any part of the goods duly de-

scribed in his declaration, he is entitled to

BoTjv.—150

recover pro tanto; Bac Abr. Trespass (I 2) ;

Lawes, PI. 48.

And sometimes, when the subject to be

described is supposed to comprehend a mul-

tiplicity of particulars, a general description

is sufficient. A declaration in trover alleg-

ing the conversion of "a library of books,"

without stating their number, titles, or qual-

ity, was held to be sufficiently certain; 3

Bulstr. 31; Garth. 110; Bac. Abr. Trover

(F 1) ; and in an action for the loss of

goods by burning the plaintiff's house, the

articles may be described by the simple de-

nomination of "goods" or "divers goods" ; 1

Kebl. 825; Plowd. 85, 118, 123; Cro. Eliz.

837; 1 H. Bla. 284. The singular number

may be included within the plural ; State v.

Nichols, 83 Ind. 228, 43 Am. Rep. 66; Car-

penter V. Lippitt, 77 Mo. 246; Blsh. Stat.

Crimes § 213.

NUMERATA PECUNiA (Lat). In Civil

Law. Money counted or paid; money given

in payment by count. See Pecunia Numee-
ATA and PECtTNiA Non-Numeeata ; L. 3, 10,

C. de non numerat. pecun.

NUNC PRO TUNC (Lat. now forthen).
A phrase used to express that a thing is done
at one time which ought to have been per-

formed at another.

A nunc pro tunc entry, is an entry made
now, of something which was actually previ-

ously done, to have effect as of the former
date. Its office is not to supply omitted ac-

tion by the court, but to supply an omission
in the record of action really had, but omit-

ted through inadvertence or mistake. Per-
kins V. Hayward, 132 Ind. 95, 31 N. B. 670.

Leave of court must be obtained to act
in legal proceedings nunc pro tunc; and
this is granted to answer the purposes of

justice, but never to do injustice. A judg-

ment nunc pro tunc can be entered only

when the delay has arisen from the aot of
the court; 3 C. B. 970. See 1 V. & B. 312;

1 Moll. 462 ; 13 Price 604 ; Brooks v. Brooks,

52 Kan. 562, 35 Pac. 215. But perhaps this

rule is not always strictly enforced. Enter-
ing a decree nunc pro tunc, and thereby re-

stricting the time for appeal, is not prej-

udicial error, where the defeated party suc-

ceeds In perfecting his appeal; Monson v.

Kill, 144 111. 248, 33
' N. B, 43; Monson v.

Jacques, 144 111. 651, 33 N. E. 757.

A decree nunc pro tunc presupposes a de-

cree allowed or ordered, but not entered
through inadvertence of the court; or a de-

cree under advisement when the death of a

party occurs ; Cuebas y Arredondo v. Cuebas
y Arredondo, 223 U. S. 376, 32 Sup. Ct. 277,

56 L. Ed. 476.

A plea puis darrein continuance may be
entered nunc pro tunc after an intervening
continuation, in some cases ; Rangely v. Web-
ster, 11 N. H. 299 ; and lost pleadings may be
replaced by new pleadings made nunc pro

tunc; Chambers v. A^tor, 1 Mo. 327. Sef
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The Bayonne, 159 U. S. 687, 16 Sup. Ct. 185,

40 L. Ed. 306.

NUNCIATIO. In Civil Law. A formal
proclamation or protest. It may be by acts

(realis) or by words. Mackeldey, Civ. Law
§ 237. Thus, nuncAatio novi opens was an
injunction which one man could place on the

erection of a new building, etc., near him,

until the case was tried by the prsetor. Id.;

Calv. Lex. An information against a crimi-

nal. Calv. Lex..

NUNCIO. The name given to the pope's

ambassador. Nuncios are ordinary or ex-

traordinary ; the former are sent upon usual

missions, the latter upon special occasions.

NUNCIUS. In International Law. A mes-
senger; a minister; the pope's legate, com-
monly called a nundo. See Legate.

NUNCUPATIVE WILL. An oral will, de-

clared by a testator in ewtr.emis, or under
circumstances considered equivalent thereto,

before witnesses, and afterwards reduced te

writing. 4 Kent 576; 2 Bla. Com. 500; 1

Jarm. ViUs, 6th Am. ed. *78.

When a man lieth languishing for fear of

sudden death, dareth not stay the writing

of his testament, and therefore he prayeth
his curate and others to bear witness of his

last will, and declareth by word what his

last will is. Perk. Conv. § 476; Bac. Abr.

305; Male's Case, 49 N. J. Eq. 266, 24 Atl.

370.

In early times this kind of will was very
common, and before the statute of "frauds,

by which it was virtually aboliished, save
In the case of soldiers and sailors, was of

equal efficacy, except for lands, tenements,

and hereditaments, with a written testament.

Such wills are subject to manifest abuses and
hy Stat. 1 Vict. c. 26, §§ 9, 11 (preceded by
1 Will. IV. c. 20), the privilege is confined

to soldiers in actual service, and sailors at

sea, and extends only to personal estate.

Similar provisions have been enacted,in Mas-
sachusetts, Minnesota, New York, Rhode
Island, Virginia, West Virginia, and Mon-
tana. In Georgia, the statute embraces both
real and personal property. In California

and the Dakotas, the decedent must have
. been in actual military service, or at sea,

and in immediate fear of death. In the
other states, nuncupative wills by persons

in extremis are still recognized, subject to

restrictions as to amount of property be-

queathed, similar to those of the English
statute of frauds.

Statutes relating to nuncupative wills are

strictly construed; 2 Phillim. 194; Morgin
V. Stevens, 78 111. 287 ; Appeal of Taylor, 47

TPa. 31; Lucas v. Goff, 33 Miss. 629. The
testator must be in extremis, overtaken by
violent sickness, in contemplation of death,

and without time to make a written will; 1

Addams 389; Prince v. Hazleton, 20 Johns.

(N. .Y.) 502, 11 Am. Dec. 307; Werkheiser
V. Werkheiser, 6 W. & S. (Pa.) 184; Scaife
V. Emmons, 84 Ga. 619, 10 S. E. il097, 20 Am.
St. Rep. 383 ; but see Johnston v. Glasscock,

2 Ala. 242; Harrington v. Stees, 82 III. 50,

25 Am. Rep. 290; the deceased must have
clearly intimated by word or sign to those

present that .he intended to make the will;

Dockum V. Robinson, 26 N. H. 372; Babl-

heau's Heirs v. Le Blanc, 14' La. Ann. 729

;

Biddle v. Biddle, 86 Md. 630; Morgan v. Ste-

vens, 78 111. 287 ; Mulligan v. Leonard, 46 la.

694 ; Smith v. Stfiith, 63 N. C. 637 ; testamen-

tary capacity must be most clearly proved;

Dorsey v. Sheppard, 12 Gill. & J. 192, 37 Am.
Dec. 77; Morgan v. Stevens, 78 111. 287. In
"actual military service," is held to mean
dufing warfare, and while on an expedi-

tion ; 3 Curt. 531 ; Leathers v. Greenacre, 53
Me. 561; but this rule has been somewhat
freely treated; Gould v. Safford's Estate, 39
Vt. 498. Sailors must be serving on shipboard

;

2 Curt. 339 ; Warren v. Harding! 2 R. I. 133.

The term mariner applies to every one in the
naval or mercantile service ; Ex parte Thomp-
son, 4 Bradf. (N. Y.) 15,4. See note to Sykes
V. Sykes, 20 Am. Dec. 44; Male's Case, 49
N. J. Eq. 266, 24 Atl. 370. See Miutabt
Testament.

NUNOIN>E (Law Lat.): In Civil and Old

English Law. Fair or fairs. Dion. Halicar-
nass. lib. 2, p. 98; Law Fr. & Lat. Diet
Hence Nundination, traffic at fairs.

NUNQUAIW INDEBITATUS (Lat never
indebted). In Pleading. A plea to an action
of indebitatus assumpsit, by which the de-
fendant asserts that he is not indebted to the
plaintiff. McKelv. PI. 31 ; 6 C. & P. 545; 1
M. & W. 542; 1 Q. B. 77.

In England, this plea has been substituted
for n.l debet, g. v., as the general issue In
debt on a simple contract

NUNTIUS, NUNCIUS. In Old English
Practice. One who made excuse for absence
of one summoned. An apparitor, beadle, or
sergeant. Cowell. A messenger or ' legate

:

e. g. pope's nuncio. Jacob, L. Diet Essom-
ator was sometimes wrongly used for nutif

tins in the first sense. Bracton, fol. 345, § 2.

NUPER OBIIT (Lat he or she lately died),
in Practice. The name of a writ which in

the English law lay for a sister coheiress
dispossessed by her coparcener of lands and

.

tenements whereof- their father, brother, or
any common ancestor died seized of an es-

tate in fee-simple. Fltzh. N. B. 197. Abolish-
ed in 1838.

NURSE. Statutes have been passed in
many states providing for the regulation
and registration of trained nu,rses. See
also Hospital ; Chaeitable Uses.

NURSERY. On a sale of peach trees by
a nurseryman which turned out to be the
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wrong variety, it was lield, reversing the

court below, that the real intent of a guaran-
tee in the case of fruit trees, though not

not stated, is that the tree will produce a
certain variety of fruit, 'and this cannot be
determined until the tree begins bearing.

Suprezae Coutt of Washington (newspaper

of February, 1914). See Meastjee of Dam-
ages.

NURTURE. The act of taking care of

children and educating them. See Child.

NURUS (Lat). A daughter-in-law. Dig.

50. 16. 50.
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o
0. K. These letters, followed by the sig-

nature of the person writing them, written

on an order for goods, held sufficient con-

tract to pay for them ; Penn Tobacco Co. v.

Leman, 109 Ga. 428, 34 S. E. 679. Mere
"O. K." indorsements on bills by architects

are sufficient compliance with provisions of

contract for payments on their written cer-

tificates; Getchell & M. L. Co. v. Peterson,

124 la. 599, 100 N. W. 550. A stipulation

waiving a jury filed in court, signed by

counsel after the characters O. K., is an

agreement ; Citizens' Bank of Wichita v.

Farwell, 56 Fed. 571, 6 C. C. A. 24.

0. Nl. In the exchequer, when the sheriff

'made up his account for issues, amercia-

ments, etc., he marked upon each head O. Ni.,

which denoted oneratur, misi habeat sufflcien-

tem exonerationem, and presently he be-

came the king's debtor, and a debet was set

upon his head; whereupon the parties para-

vaile became debtors to the sheriff, and were

discharged against the king, etc. ; 4 Inst. 116.

But sheriffs now account to the commission-

ers for auditing the public accounts ; Whart.

Lex.

OATH. An outward pledge given by the

person taking it that his attestation or prom-

ise is made under an immediate sense of his

responsibility to God. Tyler, Oaths 15.

The term has been variously .defined : as,

"a solemn invocation of the vengeance of

the Deity upon the witness if he do not de-

clare the whole truth, so far as he knows
it;" 1 Stark. Ev. 22; or, "a religious assev-

eration by which a person renounces the

mercy and imprecates the vengeance of

Heaven if he do not speak- the truth ;" 2

Leach 482; or, as "a religious act by which
the party invokes God not only to witness
the truth and sincerity of his promise, but
also to avenge his imposture or violated

faith, or, in other words, to punish his per-

jury if he shall be guilty of it ;" 10 Toullier,

n. 343; Puffendorfif, b. 4, c. 2, § 4. The es-

sential idea of an oath would seem to' be,

,
however, that of a recognition o£ God's au-
thority by the party taking it, and an under-
taking to accomplish the transaction to

which it refers as required by his laws.

In its broadest sense, the term is used to

include all forms of attestation by which a
party signifies that he is bound in conscience

to perform the act faithfully and truly. In
a more restricted sense, it excludes all those

forms of attestation or promise which are

not accompanied by an imprecation.

Assertory oaths are those required by law
other than in judicial proceedings and upon
induction to office : such, for example, as
custom-house oaths.

Extrorjudicial oaths are those taken with-

out authority of law. Though binding in

foro consdentiw, they do not, when false,

render the party liable to punishment for

perjury.

Judicial oaths are those administered in

judicial proceedings.

Promissory or offlcial oaths are oaths tak-

en, by authority of law, by which the party

declares that he will fulfil cert^ain duties

therein mentioned : as, the oath which an
alien takes, on becoming naturalized, that

he will support the constitution of the Unit-

ed States : the oath which a judge takes that

he will perform the duties of his office. The
breach of this does not involve the party in

the legal crime or punishment of perjury;

State V. Dayton, 23 N. J. L. 49, 53 Am. Dec.

270. Where an appointee neglects to take

an oath of office when required by statute

to do so, he cannot be considered qualified,

nor justify his doings as an officer; Johns-

ton V. Wilson, 2 N. H. 202, 9 Am. Dec. 50.

Qualified oaths are circumstantial oaths.

Rap. & L. Diet.

The form of administering the oath may
be varied to conform to the religious belief"

of the individual, so as to make it binding
upon his conscience; 4 Bla. Com. 43; 1

Whart. Bv. §§ 386-8; Com. y. Buzzell, 16
Pick. (Mass.) 154; McKinney v. People, 2

Gilman (111.) 540, 43 Am. Dec. 65; 7 111. Ry.
& M. 77. The most common form is upon
the gospel, by taking the book in the hand:
the words commonly used are, "Tou do

swear that," etc., "so "help you God," and
then kissing the book; 9 0. & P. 137. The
oath was in common use long prior to the

Christian era ; Willes 545, 1744 ; the oath and
Christianity became associated during the
reign of Henry VIII. in England; 3 Robert-
son's Charles V. 257. The origin of this

oath may bek traced to the Roman law; Nov.
8, tit. 3; Nov. 74, cap. 5; Nov. 124, cap. 1.

In ancient times a Bible containing the Gos-
pels was placed upon a Stand in view of the
prisoner. The jurors placed their hands up-
on the book, and then the accused had a full

view of "the peer" who was to try him.
This was called the "corporal oath" because
the hand of the person sworn touched the
book. Probably, out of reverence, the book
may have been kissed sometimes, as a Catho-
lic priest now kisses it in a mass ; but it is

doubtful if kissing the book was ever essen-
tial to the validity of the "corporal oath";
22 Law Mag. & Rev. 59.

The terms "corporal oath" and "solemn
oath" are synonymous, and an oath taken
with the uplifted hand is properly described
by either term in an indictment for perjury ;

Jackson v. State, 1 Ind. 184. In New Eng-
land, New York, and in Scotland the gospels

j



OATH 2389 OATH

are not generally used, but the party taking

the oath holds up his right hand and re-

peats the words here given; 1 Leach 412,

498,

Kissing the book has been abolished by
statute (1895) in Pennsylvania.

Where a justice asks affiant if he swears

to the affidavit, and he replies that he does,

the oath is sufficient though he does not hold

up his hands and swear ; Dunlap v. Clay, 65

Miss. 454, 4 South. 118.

Another form is by the witness or party

promising holding up his right hand while

the officer repeats to him, "You do swear by
Almighty God, the searcher of hearts, that,"

etc., "and this as you shall answer to God
at the great day."

In another form of attestation, commonly
called an affirmation (g. v.),- the officer re-

peats, "You do solemnly, sincerely, and truly

declare and affirm that;" which is the form
prescribed in England by 8 Geo. I. ch. 6.

A general oath that the evidence "shall

be the truth, the whole truth, and nothing

but the truth," etc., is all that is necessary

for a witness who testifies to the signing of

an instrument in his presence, and trans-

lates the language of such instrument for

the benefit of the jury ; Krewson v. Purdom,
13 Or. 563, 11 Pac. 281.

A Jew is sworn on the Pentateuch, or Old
Testament, with his head covered; Stra. 821,

1113; a Mohammedan, on the Koran; 1

Iieach 54; a Gentoo, by touching with his

hand the foot of a Brahmin or priest of Ms
religion; a Brahmin, by touching the hand
of another such priest; Wils. 549; 1 Atk.

21; a Chinaman, by breaking a china saucer;

1 C. & M. 248. See State v. Chyo Chiagk, 92

Mo. 395, 4 S. W. 704.

After a witness has. taken the oath ac-

cording to the custom and religion of his

country, it is not error to require him to

take the statutory oath ; State v. Gin Pon,

16 Wash. 425, 47 Pac. 961.

The requirement of an "oath" as used in

any act or resolution of congress shall be
deemed complied with by making affirma-

tion ia the judicial form ; tJ^ S. R. S. § 1.

The form and time of administering oaths,

as well as the person authorized to adminis-

ter, are usually fixed by statute. See Her-

man V, Herman, 4 Wash. C. C. 555, Fed. Gas.

No. 6,407 ; U. S. v. Bailey, 9 Pet. (U. S.) 238,

« L. Ed. 113;. Oaks v. Rodgers, 48 Cal. 197;

Arnold V. Middletown, 41 Conn. 206. The ad-

ministering of unlawful oaths is an ofCence

against the government; Whart. Lex.

By tjie Promissory Oaths Act (31 & 32
Vict. c. 72) a number of unnecessary oaths

have been abolished, and declarations substi-

tuted. The same act provides a new form
of the oath of allegiance, and forms of a
judicial oath and an official oath to be taken

by particular officers. See also Promissory

Oaths Act of 1871.

In Arkansas, California, Florida, Indiana,

Iowa, Kansas, Michigan, Minnesota, Nebras-

ka, Nevada, New York, Ohio, Oregon, and

Wisconsin there are constitutional provisions

intended to exclude any religious test for the

competency of witnesses.

The Bible is not an indispensable requi-

site in the administration of an oath; Peo-

ple V. Cook, 8 N. Y. 67, 59 Am. Dee. 451.

See Kissing the Book.

OATH AGAINST BRIBERY. One which

could have been administered to a voter at

an election for members of parliament.

Abolished in 1854. Whart. Lex.

OATH OF CALUMNY. In Civil Law. An
oath which a plaintiff was obliged to take

that he was not actuated by a spirit of

chicanery in commencing his action, but

that he had tona fide a good cause of action.

Pothier, Pand. Ub. 5, tt. 16, 17, s. 124. This

oath is somewhat similar to our affidavit

of a cause of action. See Dunl. Adm. Pr.

289, 290; Jubamentum CAiuMNLa;.

OATH DECISORY. In Civil Law. . An
oath which one of the parties defers or re-

fers back to the other for the decision af the

cause.

It may be deferred in any kind of civil

contest whatever, in questions of possession

or of claim, in personal actions, and in real.

The plaintiff may defer the oath to the de-

fendant whenever he conceives he has not
sufficient proof of the fact which is the

foundation of his claim ; and in like man-
ner the defendant may defer it to the plain-

tiff when he has not sufficient proof of his

defence. The person to whom the oath is

deferred ought either to take it or refer it

back ; and if he will not do either, the cause

should be decided against him. Pothier, Obi.

pt. 4, c. 3, s. 4.

The decisory oath has been practically

adopted in the district court of the United

States for the district of Massachusetts ; and
admiralty causes have been determined in

that cburt by the oath decisory. But the

cases in which this oath has been adopted
have been where the tender has been accept-

ed; and no case is known to have occurred
there in which the oath has been refused
and tendered back to the adversary. Dunl.
Adm. Pr. 290.

It was familiar to the Roman tribunals,

and could be administered by the court to

either party for the satisfaction of his con-
science, when in douBt 3 Greenl. Ev., Lewis
ed. § 412.

OATH EX OFFICIO. The oath by which
a clergyman charged with a criminal of-

fence was formerly allowed to swear him-
self to be innocent; also the oath by which
the compurgators swore that they believed
in his Innocence. 3 Bla. Com. 101, 447j Moz.
& W.
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OATH IN LITEM. An oath which in the

civil law was deferred to the complainant as

to the value of the thing in dispute, on fail-

ure of other proof, particularly when there

was a fraud on the part of the defendant

and he suppressed proof in his possession.

See Greenl. Ev.§ 348; 1 Bq. Cas. Abr. 229;

Herman v. Drinkwater, 1 Greenl. (Me.) 27;

Sneider v. Geiss, 1 Teates (Pa.) 34.

In general, the oath of the party cannot,

by the common law, be received to establish

his claim, but is admitted in two classes of

cases : first, where it has been already prov-

ed that the party against whom it is offered

has been guilty of some fraud or other tor-

tious or unwarrantable act of intermeddling

with the complainant's goods, and no other

evidence can be had of the amount of dam-
ages. See Smiley v. Dewey, 17 Ohio, 156;

as, for example, where a trunk of goods was
delivered to a shipmaster at one port to be

carried to another, and on the passage he

broke the trunk open and rifled it of its

contents, in an action by the owners of the'

goods against the shipmaster, the facts above

mentioned having been proved aliunde, the

plaintiff was held a competent witness to

testify as to the contents of the trunk ; Her-

man v. Drinkwater, 1 Greenl. (Me.) 27. And
see Clark v. Spence, 10 Watts (Pa.) 335;

1 Greenl. Ev. § 348. Second, the oath in litem

is also admitted on the ground of public

policy where it is deemed essential to the

purposes of justice; Tayloe v. Riggs, 1 Pet.

(U. S.) 596, 7 L. Ed. 275; 6 Mood. 137. But
this oath is admitted only on the ground of

necessity. An example may be mentioned of

a case where a statute can receive no exe-

cution unless the party interested be admit-

ted as a witness; U. S. v. Murphy, 16 Pet.

(U. S.) 203, 10 L. Ed. 937. Parties in inter-

est are now everywhere, and in most cases,

permitted to testify.

OATH PURGATORY. An oath by which
one destroys the presumptions which were
against him, for he is then said to purge
himself, when he removes the suspicions

which were 'against him : as, when a man is

in contempt for not attending court as a wit-

ness, he may purge himself of the contempt,

by swearing to a fact which is an ample
excuse. See Puegation.

OATH SUPPLETORY. In Civil and Ec-
clesiastical Law. An oath required by the

judge from either party in a cause, upon
half-proof already inade, which being joined

to half-proof, supplies fhe evidence required

to enable the judge to pass upon the subject.

See 3 Bla. Com. 270.

OBEDIENCE. The performance of a com-
mand.

Officers who obey the command of their

superiors, having jurisdiction of the subject-

matter, are not responsible for their acts.

A sheriff may, therefore, justify a trespass

under an execution, when the court has ju-

risdiction, although irregularly issued; 3

Chitty, Pr. 75 ; Hamm. N. P. 48.

A child, an apprentice, a pupil, a mariner,

and a soldier owe respectively obedience to

the lawful commands of the parent, the

master, the teacher, the captain of the ship,

and the military officer having command;
and in case of disobedience submission may
be enforced by correction. See Assatjlt;

COBEBCTION.

OBEDIENTARIUS. A monastic officer.

Du Gauge. See 1 Poll. & Maitl. 417.

OBEDIENTIAL OBLIGATION. See Obli-

gation.

OBIT. That particular solemnity or office

for the dead which the Roman Catholic

church appoints to be read or performed

over the body of a deceased member of that

communion before interment ; also, the office

which upon the anniversary of his death was
frequently used as a commemoration or ob-

servance of the day.- Dy. 313.

OBITER DICTUIU. See Dictum.

OBJECT. That which is perceived,

known, thought of, or signified; that toward

which a cognitive act is directed. Cent. Diet.

The term includes whatever may be present-

ed to the mind as well as to the senses;

whatever also is acted upon or operated up-

on affirmatively or intentionally influenced

by anything done, moved, or applied thereto 5

Wells V. Shook, 8 Blatchf. 257, Fed. Cas. No.

17,406; it may be used as having the sense

of effect; Harland v. Territory, 3 Wash. T.

131, 13 Pac. 453; and for all practical pur-

poses the words subject and object are syn-

onymous; id. But the subject of action can-

not be the object of action; the latter is the

remedy demanded, the relief prayed for, and

is no part of the subject of action or the

causes of action ; Scarborough v. Smith, 18

Kan. 406.

OBJECTION. Where evidence is objected

to at the trial, the nature of the objectiolis

must be distinctly stated, whether an ex-

ception be entered on the record or not, and,

on either moving for a new trial on account

of its improper admission, or on arguing the

exception, the counsel will not be permitted

to rely on any other objections than those

taken at nisi prius; 3 Tayl. Ev., Chamb. ed.

§• 1881 d; objections must state the specific

ground; Carroll v. Benicia, 40 Cal. 390;

Forbing v. Weber, 99 Ind. 588; Massenberg
V. Denison, 107 Fed. 18, 46 C. C. A. 120; and
counsel cannot change his ground on the

argument in the appellate court; Tooley v.

Bacon, 70 N. T. 34 ; general objections, such
as irrelevant, incompetent, and the like, are
said to be too general in their terms ; Peck
V. Chouteau, 91 Mo. 138, 3 S. W. 577, 60 Am.
Rep. 236; Bundy v. Hyde, 50, N. H. 121;
the general objection that evidence is incom-
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pptent, Irrelevant and immaterial is suffi-

cient when the reason for the objection is

readily discernible. But where the ground
for the objection is not suggested thereby, it

win not avail ; Sparks v. Oklahoma, 146 Fed.
371, 76 C. C. A. 59i; evidence' to which such
objections are made will be held in the ap-

pellate court to have been properly admitted,
if admissible for any purpose; Voorman v.

Voight, 46 Cal. 397; one who has not ob-

jected to evide.nce when Introduced is not en-

titled to ha*e the court instruct the jury to

disregard it ; Maxwell v. R. Co., 85 Mo. 106

;

nor will an objection be heard if made for
the first time on the motion for a new trial

;

Harvey v. State, 40 Ind.'516; or in the ap-
pellate court; Clark v. Fredericks, 105 U.
S. 4, 26 L. Ed. 938!

When testimony was received without ob-

jection, the court should not sign a bill of
exceptions ; if it does, it will be disregarded
above; Duvall's Ex'r v. Darby, 38 Pa. 56;
the court may refuse to strike out the an-
swer to a question asked a witness where no
objection was made to it when it was asked

;

Bailey v. Warner, 118 Fed. 395, 55 C. C. A.
329.

Ordinarily, where an objection has been
made and overruled, it is not necessary to
repeat it to each succeeding question open
to the same objection ; Thomp. Trials § 705.

Objecting to a judge's instruction is said

to be regarded' as having the same force as
excepting; Eisner v. K. & L. of Honor, 98
Mo. 640, 11 S. W. 991. See Bill or Excep-
tions.

Where objections, have been twice pre-

sented and regularly allowed, it is not neces-

sary that they should be renewed at the
termination of the testimony of a witness;
Bram v. U. S., 168 U. S. 532, 18 Sup. Ct. 183,

42 L. Ed. 568.

OBJECTS OF A POWER. The persons
who are intended to be benefited by the dis-

tribution of property settled subject to a
power.

OBJURGATRICES. - Scolds or unquiet
women punished with the cucking stool

(9. v.).

OBLATE ROLLS. Chancery Rolls (1199-
1641), called also Fine Rolls, containing rec-

ords of payments to the king by way of oblate
or fine for the grant of privileges, or by way
of amercement for breach of duty. 2
Holdsw. Hist. B. L. 141.

OBLATIO (Lat). In Civil Law. A tender
of money in payment of debt made by debtor

to creditor. L. 9, C. de solut. Whatever is

offered to the church by the pious. Calv.

Lex. ; Vicat, Voc. Jur.

OBLATION. In Ecclesiastical Law. Offer-

ings ; obventions. See Obventions.

OBLIGATIO. In Roman Law. A legal

bond which obliges us to the performance of

something in accordance with the law of the

land. Ortolan, Inst. 2, § 1179.

It corresponded nearly to our word con-

tract Justinian says, "OhUgatio est juris

vinculum quo necessitate adstringinuur aly

oujus solvendm rei, secundum nostrm civita-

tis jura." Pr. J. 3. 13.

The Romans considered that obligations

derived their validity solely from positive

law. At first the only ones recognized were
those established in special cases In accord-

ance with the forms prescribed by the strict

jus civiUs. In the course of time, however,

the prsetorian jurisdiction, In mitigation of

the primitive rigor of the law, introduced

new modes of contracting obligations and
provided the means of enforcing them:
hence the twofold division made by Justin-

ian of oiligationeg civiles and obligationes

prwtoriiB. Inst 1. 3. 13. But there was
a third claSs, the obUgationes naturales,

which derived their validity from the law
of nature and nations, or the natural reason
of mankind. These had npt the binding
force of the other classes, not being capable
of enforcement by action, and are, therefore,

not noticed by Justinian in his classifica-

tion; but they had, nevertheless, a certain

efficacy even in the civil law: for instance,

though a debt founded upon a natural ob-

ligation could not be recovered by an action,

y6t if it was voluntarily paid by the debtor
he could not recover it back, as he might do
in the case of money paid by mistake, etc.,

where no natural obligation existed. L. 38,

pr. D. 12. 6. And see Ortolan 2, § 1180.

The second classification of obligations
made by Justinian has regard to the way
in which they arise. They were, in this

aspect, either ex contractu or quasi ex con-
tractu, or ex ntaleflcio or quasi ex malefloio;
Inst. 2. 3. 13. These will be discussed sepa-
rately.

Obligationes ex contractu, those founded
upon an express contract, are again sub-
divided into four classes, with reference to
the mode in which they are contracted. The
contract might be entered into re, verbis.
Uteris, or consensu.

A contract was entered into re by the
actual transfer of a tiling from one party
to the other. Though in such cases the un-
derstanding of the parties as to the object of
the transfer, and the conditions accompany-
ing it, formed an essential part of the con-
tract, yet it was only by the actual delivery
of the thing that the contract was generated.
The only contracts which could be entered
into in this way were those known to our
law as Bailments,—a term derived from the
French word Miller, to deliver, and evident-
ly pointing to the same characteristic fea-
ture In the translation which the Romans
indicated by the word re. 'these were the
mutuum, or loan of a thing to be consumed
in the using and to be returned in kind, the
commodatum, or gratuitous loan of a thing
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to be used and returned, the depositum, or
delivery of a thing to be kept In safety for

the benefit of the depositor, and the pignus,

or delivery of a thing in pledge to a creditor,

a^s security for his debt. See Muttjum ; Com-
MODATUM ; Depositum ; Pignus ; Ortolan,
Inst. § 1208; Mackeldey, Eom. Recht § 396.

Besides the above named contractus reales, a
large class of contracts which had no special

names, and were thence called contractus
innominati, were included under this head,
from the fact that they, like the former,
gave rise to the actio prwsoriptis verMs.
Some of these were the contracts of ex-

change, of mutual compromise, of doubtful
or contested claims (somewhat resembling
our accord and satisfaction), of factorship,
etc. See Mackeldey § 409.

Contracts were entered Into vertis, by a
formal Interrogation by one party and re-

sponse by the other. The interrogation was
called stipwlatio, and the party making it,

reus stipulancU. The response was called

promissio, and the respondent, reus promit-
tendi. The contract itself, consisting of the
interrogation and response, was often called

stipuldtio. In the time of the earlier jurists,

the stipulation could only be entered into by
the use of certain formulary words by the
parties : as, for instance, Spondes ? do you
promise? Spondee, I promise; Daiis? will

you give? Dabo, I will give; Fades? will

you do this? Fadam, I will do it, etc., etc.

But by a constitution of the emperor Leo,
A. D. 469, the obligation to use these particu-

lar words was dorfe away, and any words
which expressed the meaning of the parties

were allowed to create a valid stipulation,

and any language understood by the par-
ties might be used with as much effect as
Latin. Such contracts were called verbis,

because their validity depended entirely up-

on the use of the words. The mere agree-

ment of the parties without using the ques-

tion and response could not beget a stipula-

tion ; and, on the other hand, if the question
and response had been used, the obligation

was created although there might be an ab-
sence of consent. In this latter case, how-
ever, equitable relief would be granted by
the prsetor ; Ortolan, Inst. § 1250. Stipula-

tions, and, indeed, all other forms of con-

tracts, might be made either pure, i. e. ab-

solutely, or in diem, i. e. to take effect at a
future day, or sub conditione, i. e. condition-

ally. But some kinds of conditions, such as
those physically impossible, were inadmis-
sible, and invalidated the contract; while
others, such as those which were^ absurd,

were themselves invalidated, and the con-

tract was considered as having been made
absolutely. Mackeldey §§ 415-421; Ortolan,

Inst. § 1235 ; Inst. 3. 13.

Contracts entered into Uteris were obso-

lete in the reign of Justinian. In the earlier

days of Roman jurisjprudenoe, every citizen

kept a private account-book. If a creditor,

at the request of his debtor, entered in such

book his charge against his debtor, such en-

try, in pursuance of the request, constituted

not merely evidence of a contract, but the

contract Itself. This was the contract form-

ed Uteris, in writing. The debtor, on his

part, might also make a corresponding entry

of the transaction in his own book. This
was in fact; expected of him, and was gen-

erally done; but it seems not to have been
necessary to the validity of the contract.

The entry was made' In the form of a ficti-

tious payment; it was allowable only In

pecuniary transactions; it must be simple

and unconditional, and could not be made to

take effect at a future day. The charge

might be made against the original debtor,

a re in personam, or against a third person

who agreed to take his place, a persona m
personam. This species of literal contract

was called nomina, nomina transcriptitia or

acceptilatio et expensilatio. Ortolan, Inst. §

1414. This species of contract seems never

to have been of great importance; they had
disappeared entirely before the time of Jus-

tinian; Hadley, Rom. Law 216.

There were two other literal contracts

known to the early jurisprudence, called

syngraphia and chirographiaj but these even
In the times of Gaius had become so nearly

obsolete, that very little Is known about
them. All these, it must be borne in mind,
were contracts themselves, not merely evi-

dences of a contract; and this distinguishes

them from the Instruments of writing in use
during the latter ages of the civil law. Orto-

lan, Inst. § 1414 ; Mackeldey § 422.

Contracts were made consensu, by the
mere agreement of the contracting parties.

Although such agreement might be proved
by a written instrument, as well as in other
ways, yet the writing was only evidence of
the contract, not the contract itself. This
species of consensual contracts are emptio
et venditio, or sale, locatio et conductio, or
hiring, emphyteusis, or conveyance of land
reserving a rent, sodetas, or partnership,,

and mandatum, or agency. See these words

;

Hike.

ObUgationes quasi ex contractu). In the
Roman law, persons who had not In fact
entered Into a contract were sometimes-
treated as if they had done so. Their legal

position in such cases had considerable re-

semblance to that of the parties to a con-
tract, and is called an obUgatio quasi ea^

contractu. Such an obligation was engen-
dered in the cases of negotiorum gestio, or
unauthorized agency, of communio inddens,
a sort of tenancy in common not originating
In a contract, of solutio indebiti, or the pay-
ment of money to one not entitled to It, of
the tutela and cura, resembling the relation
of guardian and ward, of the additio hered-
itatis and agnitio bonorum possessionis, or
the acceptance of an heirship, and many oth-
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ers. Some Include In this class the consti-

tutio dotis, settlement of a dower. Ortolan,

Inst. § 1522 ; Mackeldey § 457.

OMigationes ex maleflcio or ex delicto.

The terms malefleium, delictum, embraced

most of the injuries which the common law

denominates torts, as well as others which

are now considered crimes. This class in-

cludes furtum, theft, rapina, robbery, dam-

num, or injury to property, whether direct or

consequential, and injuria, or injury to the

person or reputation. The definitions here

given of danmum and injuria are not strict-

ly accurate, but will serve to convey an idea

of the distinction between them. All such

acts, from the instant of their commission,

rendered the perpetrator liable for damages
to the party injured, and were, therefore,

considered to originate an obligatio. Inst. 4.

1 ; Ortolan, Inst. § 1715.

Oiligationes quasi ex delicto. This class

embraces aU torts not coming under the

denomination of deliota and not having a

special form of action provided for them
by law. They differed widely in character,

and at common law would in some cases

give rise to an action on the case, in others

to an action on an implied contract. Or-

tolan, Inst. § 1781.

OTiligationes ex variis causarum Hguris.

Although Justinian confined the divisions of

obligations to the four classes which have
been enumerated, there are many species of

obligations which cannot properly be reduced

within any of these classes. Some authori-

ties have, consequently, established a fifth

class, to receive the odds and ends which

belonged nowhere else, and have given to

this class the above designation," borrowed

from Gaius,- 1. 1, pr. § 1, D. 44, 7. See Mac-
keldey § 474. See, generally, Hadley, Kom.
Law 209, etc.

OBLIGATION (from Lat. oiligo, ligo, to

bind). A duty.

A tie which binds us to pay or do some-

thing agreeably to the laws and customs
of the country in which th6 obligation is

made. Inst. .S, 14.

"The relation which exists between two
persons of whom one has a private and
peculiar right (that is not a mere public or

official right, or a right Incidental to owner-

ship or a family relation) to control the

other's action by calling upon him to do or

forbear some particular thing." Poll.,

Contr. 4.

The obligation is the bond or chain with
which the law joins together persons or

groups of persons in consequence of certain

voluntary acts. The acts which have the ef-

fect of attracting an obligation are chiefly

those classed under, the heads of Contract

and Delict, of agreement and crime. Maine,

Anc. Law 323.

A bond containing a penalty, with a con-

dition annexed, for the payment of money,

performance of covenants, or the like, and

which differs from a bill, which Is generally

without a penalty or condition, though it

may be obligatory. Co. Litt. 172.

A deed whereby a man binds himself un-

der a penalty to do a thing. Com. Dig. 06-

ligation (A) ; Taylor v. Glaser, 2 S. & R.

(Pa.) 502; Denton v. Adams, 6 Vt. 40; Dem-

ing V. Bullitt, 1 Blackf. (Ind.) 241; Cantey

V. Duren, Harp. (S. C.) 434; Harman v.

Harman, Baldw. 129, Fed. Gas. No. 6,071.

The word has a very broad and comprehen-

sive legal signification and embraces all in-

struments of writing, however informal,

whereby one party contracts with another

for the payment of money or the delivery of

specific articles. State v. Campbell, 103 N.

C. 344, 9 S. B. 410; Morrison v. Lovejoy, 6

Minn. 353 (Gil. 224) ; Sinton v. Carter Co.,

23 Fed. 535.

An absolute obligation is one which gives

no alternative to the obligor, but requires

fulfilment according to the engagement.

An accessory obligation is one which is

dependent on the principal obligation; for

example, if I sell you a house and lot of

ground, the principal obligation on my part

is to make you a title for it; the accessory

obligation is to deliver you all the title-

papers wjiich I have relating to it, to take

care of the estate till it is delivered to you,

and the like.

An alternative obligation is where a per-

son engages to do or to give several things

in such a manner that the payment of one
will acquit him of all.

Thus, if A agrees to give B, upon a sufli-

cient consideration, a horse, or one hundred
dollars, it is an alternative obligation. Poth-

ier. Obi. pt. 2, c. 3, art. 6, no. 245.

In order to constitute an -alternative obli-

gation it is .necessary that two or more
things should be promised disjunctively

;

where they are promised conjunctively, there

are as many obligations as the things which
are enumerated ; but where they are in the

alternative, though they are all due, there is

but one obligation, which may be discharged

by the payment of any of them.

The choice of performing one of the obliga-

tions belongs to the obligor, unless it is ex-

pressly agreed that it shall belong to the

creditor ; Dougl. 14 ; 1 Ld. Raym. 279; Gal-

loway V. Legan, 4 Mart. N. S. (La.) 167. If

one of the acts is prevented by the obligee

or the act of God, the obligor is discharged

from both. ,See 2 Evans, Pothier, Obi. 52;

Viner, Abr. Condition (S b) ; Conjunctive;
DisjtTNCTivE ; Election.

A civil obligation is one which has a bind-

ing operation in law, and which gives to the

obligee the, right of enforcing it in a court of

justice ; in other words, it is an engagement
binding on the obligor. Sturges v. Crownin-
shield, 4 Wheat. (TJ. S.) 197, 4 L. Ed. 529;

Ogden V. Saunders, 12 Wheat (U. S.) 318,

337, 6 L. Ed. 606.
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CSvU obligations are divided into express

and implied, pure and conditional, primitive

and secondary,' principal and accessory, ab-

soluie and i alternative, determinate and in-

determinate, divisible and indivisible, single

and penal, and joint and several. They are

also purely personal, purely real, or mixed.

A conditional obligation is one the execu-

tion of which is suspended by a condition

which has not been accomplished, and sub-

ject to which it has been contracted.

A contractual obligation is one which
arises from a contract or agreement. . See

that title.

A determinate obligation is one which has

for its object a certain thing: as, an obliga-

tion to deliver a certain horse named Bucep-
• halus. In this case the obligation can only

be discharged by delivering the identical

horse.

A divisiMe obligation is one which, being

a unit, may nevertheless be lawfully divided,

with or /without the consent of the parties.

It is clear that it may be divided by con-

sent, as those who made it may modify or

change it as they please. But some obliga-

tions may be divided without the consent of

the obligor: as where a tenant is bound to

pay two hundred dollars a year rent to his

landlord, the obligation is entire; yet, if his

landlord dies and leaves two sons, each will

be entitled to one hundred dollars ; or if

the landlord sells one undivided half of the

estate yielding the rent, the purchaser will

be entitled to receive one hundred dollars

and the seller the other hundred. See Ap-
POBTIONMENT.
Express or conventional obligations are

those by which the obligor binds himself

in express terms to perform his obligation.

Imperfect obligation^ are those which are

not binding on us as between man and man,

and for the non-performance of which we
are accountable to God only : such as charity

or gratitude. In this 'sense an obligation is

a mere duty. Pothier, Obi. art. pr&l. n. 1.

An implied obligation is one which arises

by operation of law: as, for example, if I

send you daily a loaf of bread, without any
express authority, and you make use of it

in your family, the law raises an obligation

on your, part to pay me the value of the

'bread.

An indeterminate obligation is one where
tljie obligor binds himself to deliver one of

a certain species : as, to deliver a horse,

where the delivery of any horse will dis-

charge the obligation.

An indivisible obligation is one which is

not susceptible of division : as, for example,

if I promise to pay you one hundred dollars,

you cannot assign one-half of this to another,

so as to give him a right of action against

me for his share. See Divisible.

A joint obligation is one by which several

obligors promise to the obligee to perform

the obligation. When the obligation is only

joint, and the obligors do not promise sepa-

rately to fulfil their engagement, they must

be all sued, if living, to compel the perform-

ance : or, if any be dead, the survivors must

all be sued. See Parties.

A natural or moral obligation is one which

cannot be enforced by action, but which is

binding on the party who makes it in con-

science and according to natural ju.stice.

As, for instance, when the action is barred

by the act of limitation, a natural obligation

still subsists, although the civil obligation is

extinguished; Jones v. Moore, 5 Biun. (Pa.)

573, 6 Am. Dec. 428. Although natural ob-

ligations cannot be enforced by action, they

have the following effect, first, no suit will

lie to recover back what has been paid or

given in compliance with a natural obliga-

tion ; 1 Term 285 ; Rosenda v. Zabriskie, 4

Rob. (La.) 493; second, a natural obliga-

gation ^as been held to be a sufficient con-

sideration for a new contract; Greeves v-

McAllister, 2 Binn. (Pa.) 591; Clark v.

Herring, 5 id. 38; Yelv. 41 a, n. 1 ; Cowp..

290; 2 Bla. Com. 445; 3 Bos. & P. 249, n.-

2 East 506 ; 3 Taunt. 811 ; 5 id. 36 ; Mills v.

Wyman, 3 Pick. (Mass.) 207; Chitty, Contr.,.

12th ed. 38; Hare, Contr. 264; Poll. Contr.

168; but see Moeal Obligation; Consideba-

TION.

Obediential obligations. Such obligations,

as are incumbent on parties in consequence

of the situation or relationship in whiieh

they are placed. Ersk. Prin. 60.

A penal obligation is one to which Is at-

tached" a penal clause, which is to be en-

forced if the principal obligation be not per-

formed. See Liquidated Damages.
A perfect obligation is one which gives a

right to another to require us to give him
something or not to do something. These
obligations are either natural or moral, or

they are civil.

A personal obligation is one by which the

obligor binds himself to perform an act,

without directly binding his property for its

performance.

It also denotes an obligation in which the
obligor binds himself only, not including his

heirs or representatives.

A primitive obligation, which in one sense
may also be called a principal obligation, is

one which is contracted with a design that
it should itself be the first fulfilled.

* A principal obligation is one which is the
most important object of the engagement of

the contracting parties.

A pure or simple obligation is one which
is not suspended by any condition, either
because it has been contracted without con-

dition, or, having been contracted with one,

it has been fulfilled.

A real obligation is one by which real es-

tate, and not the person, is liable to the ob-
ligee for the performance.
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A familiar example will explain this.

When an estate owes an easement as a right

of way, it Is the thing, and not the owner,

who owes the easement. Another Instance

occurs when a person buys an estate which
has been mortgaged, subject to the mort-

gage: he is not liable for the debt, though
the estate is. In these cases the owner has

an interest only because- he is seized of the

servient estate or the mortgaged premises,

and he may discharge himself by abandon-

ing or parting with the property. The ob-

ligation is both personal and real when the

obligor has bound himself and pledged his

estate for the fulfilment of the obligations.

A secondary obligation is one which is

contracted and is to be performed in case

the primitive cannot be. For example, if

I sell you my house, I bind myself to give

a title: but I find I cannot, as the title is

in another: then my secondwy obligation

is to pay you damages for my non-perform-

ance of my obligation.

A several obligation is one by which one
individual, or, if there be more, several in-

dividuals, bind themselves separately to per-

form the engagement. In this case each

obligor may be sued separately; and if one

or more be dead, their respective executors

may be sued. See Pasties.

A single obligation is one without any
penalty: as where I simply promise to pay
you one hundred dollars. This is called a
single bill, when it is under seal.

OBLIGATION OF CONTRACTS. A state

statute which authorizes the redemption ,of

property sold upon foreclosure of a mort-

gage, where no right of redemption previous-

ly existed, or which extends the period of

redemption beyond the time formerly allow-

ed, cannot constitutionally apply to a sale

under a mortgage executed before its pas-

sage; Barnitz v. Beverly, 163 U. S. 118, 16

Sup. Ct. 1042, 41 L. Ed. 93. The subject is

treated under Impairing the Obligations of
CONTBACTS.

OBLIGATORY PACT. In Civil Law. An
informal obligatory declaration of consensus,

which the Roman law refused to acknowl-

edge. Sohm, Kom. L. 321.

OBLIGATORY RIGHTS. In the Civil Law.
One class of private rights between debtors

and creditors.

OBLIGEE. The persons in favor of whom
some obligation is contracted, whether such
obligation be to pay money or to do or not to

do something. La. Code, art. 3522, no. 11.

ObUgees are either several or joint. An
obligee is several when the obligation is

made to him alone; obligees are joint when
the obligation is made to two or more ; and
in that event each is not a creditor for his

separate share, unless the nature of the sub-

ject or the particularity of the expression

in the instrument lead to a different conclu-

sion. 2 Pothier, Obi., Evans ed. 56; -Hob.

172; Cro. Jac. 251. The words obligee and

payee have been held to have a technical and

definite meaning under an act relative to

promissory notes, bonds, etc., and apply only

to notes, bonds, or bills whether given for

the payment of money or for the perform-

ance of covenants and conditions, and not to

mortgages; Hall v. Byrne, 1 Scam. (111.)

142.

OBLIGOR. The person who has engaged

to perform some obligation. La. Code, art.

3522, no. 12. One who makes a bond.

Obligors are joint and several. They are

joint when they agree to pay' the obliga-

tion jointly : and then the survivors only

are liable upon it at law, but in equity the

assets of a deceased joint obligor may be

reached; 1 Bro. C. C. 29.; 2 Ves. 101, 371.

They are several when one or more bind

themselves and each of them separately to

perform the obligation. In order to become
an obligor, the party . must actually, either

himself or by his attorney, enter into the

obligation and execute it as his own. If a
man sign and seal a bond as his own and
deliver it, he will be bound by it although

his name be not mentioned In the bond ; Wil-

Eams V. Greers' . Adm'rs, 4 Hayw. (Tenn.)

239; Stone v. Wilson, 4 McCord (S. C.)

203; Smith v. Crookei;, 5 Mass. 538; Blakey
V. Blakey, 2 Dana (Ky.) 463; Vanhook v.

Barnett, 15 N. C. 272. When the obUgor
signs between the penal part and the condi-

tion, still the latter wiU be a part of the in-

strument; Reed v. Drake, 7 Wend. (N. Y.)

345; Argenbright v. Campbell, 3 Hen. & M.

(Va.) 144.

The execution of a bond by the obligor,

In blank, with verbal atithority to fill it up,

does not b|nd the obligor, though it is after-

wards filled up, unless the bond is redeliver-

ed or acknowledged or adopted; Boyd v.

Boyd, 2 N. & M'C. (S. C.) 125; U. S. v.

Nelson, 2 Brock. 64, Fed. Cas. No. 15,862;

Ayres v. Harness, 1 Ohio 368, 13 Am. Dec.

629; Peebles v. Mason, 13 N. C. 369; Byers
V. McClanahan, 6 Gill & J. (Md.) 250. But
see, contra, Wiley v. Moor, 17 S. & B. (Pa.)

438, 17 Am., Dec. 696; and see Sigfried v.

Levan, 6 S. & li. (Pa.) 308, 9 Am. Dec. 427;
Franklin Bk. v. Bartlet, Wright (Ohio) 742;

Blank.
All obligors in a joint bond are presumed

to be principals, except such as have the

word "security" opposite their names; Har-
per's Adm'r v. McVeigh's Adm'r, 82 Va. 751,

1 S. B. 193.

OBLITERATION. In the absence of .stat-

utory provisions to the contrary, the obliter-

ation of part of a will, leaving it otherwise

complete, with the intention by the testator

to annul only what was cancelled, leaves the

residue valid ; Blgelow v. Gillott, 123 Mass.
102, 25 Am. Rep. 32. A line drawn through

the writing is, doubtless, an obliteration.
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though it may leave it aa legible as it was
before; Appeal of Evans, 58 Pa. 244. See
note to 25 Am. Rep. 35 ; Wills.

OBLOQUY. Censure; reproach. Bettiier

V. Holt, 70 Cal. 275, 11 Pac. 713.

OBREPTION. Acquisition of escheats,

etc., from a sovereign, by making false rep-

resentations. Bell, Die. Sulireption; Oalv.

Lex.

OBROGATION. The annulling a law, in

whole or in part, by passing a law contrary

to it. The alteration of a law. Calv. Lex.

OBSCENE. Something which is offensive

to chastity ; something that is foul and filthy,

and for that reason is offensive to» a pure-

minded person. U. S. v. Clarke, 38 Fed. 732.

That which is offensive to chastity and mod-
esty. U. S. V. Harmon, 45 Eed. 414 ; U. S. v.

Martin, 50 id. 918. See Obscenity.

OBSCENITY. In Criminal Law. Such in-

decency as is calculated to promote the vio-

lation of the law and the general corruption

of morals. It is that form of indecency

which is calculated to promote the general

corruption of morals. U. S. v. Males, 51 Fed.
41.

' In all cases an indictment for obscenity

must aver exposure and offence to the com-

munity generally; mere private indecency is

not indictable at common law; 2 Whart. Cr.

L. § 1431.

The test is : "Whether the tendency of the

matter charged as obscenity is to deprave
and corrupt those whose minds are open to

such immoral influences, and into whose
hands a publication of this sort may fall

;"

L. R. 3 Q. B. 371 ; it is no defence that it

was done with the idea of accomplishing a

good purpose; id.; L. R. 7 C. P. 261; or that

the matter is an accurate report of a Judi-

cial proceeding; id.

The exhibition of an obscene picture is an
indictable offence at common law, although
not charged to have been exhibited in public,

if it be averred that the picture was exhibit-

ed to sundry persons for money ; Arch. Cr.

Pr. 1034; Com. v. Sharpless, 2 S. & R. (Pa.)

91, 7 Am. Dec. 632. The stat. 20 and 21

Vict. c. 83, gives summary powers for the

searching of houses in which obscene books,

etc., are suspected to be kept, and for the

seizure and destruction of such books. By
various acts of congress, the importation and
Circulation, through the mails or in inter-

state commerce, of obscene literature or ar-

ticles of any kind is rendered punishable
with fine or imprisonment; R. S. §§ 2491,

3893, 5389 ; Act of Aug. 5, 1909 ; Act of March
4, 1909. See Com. v. Landis, 8 Phila. (Pa.)

453 ; Com. v. Dejardin, 126 Mass. 46, 30 Am.
Rep. 652 ; Fuller v. People, 92 111. 182 ; XJ. S.

V. Males, 51 Fed. 41. R. S. § 3893, as amend-
ed by act of congress (19 Stat. L. p. 90), pro-

hibiting the mailing of obscene papers, is

not 1q contravention of the first amendment
to the constitution providing that the free-

dom of the press shall not be abridged; Re
Jackson, 96 U. S. 727, 24 L. Ed. 877; Har-
man v. TJ. S., 50 Fed. 921. An obscene book

or paper within the act relating to nonmail-

able matter means one which contains im-

modest and indecent matter, the reading

whereof would have a tendency to deprave

and corrupt the minds of those in whdse
hands the publication might fall, and whose
minds are open to such immoral influences;

U. S. V. Clarke, 88 Fed. 732. Mailing a pri-

vate sealed letter containing obscene matter
is an offence within the statute; Andrews v.

U. S., 162 U. S. 420, 16 Sup. Ct. 798, 40 L.

Ed. 1023 ; U. S. v. Gaylord, 50 Fed. 410. .

It is not essential to the commission of the
offence that the defendant personally mailed
the objectionable matter; Burton v. U. S.,

142 Fed. 57, 73 C. C. A. 243; nor that the en-

tire contents of a newspaper or parcel de-

posited In the mail be objectionable; DemoUl
y U. S., 144 Fed. 363, 75 C. C. A. 365, 6 L. B.
A. (N. S.) 424, 7 Ann. Cas. 121.

Where the necessary "inference from the

language used in a letter was obscene, it was
held immaterial that the words used were
not themselves obscene; U. S. v. Moore, 129
Fed. 159.

The character pf a publication as to wheth-
_er obscene or otherwise is not to be deter-

mined by the motives of the author or send-
er in making or sending it ; Ti. S. v. Clarke,

38 Fed. 500. An indictment for selling an
obscene book need not set out the obscene

matter nor even describe the same in gener-

al terms, if it identifies the book and states

that the contents are too indecent to be

placed upon the record; People v. Kaufman,
14 App. Div. 305, 43 N. Y. Supp. 1046.

The fact that a woman. In whose presence
obscene language is used, is herself in the

habit of using such language, can in no case

constitute a justification, but may mitigate

the offence; Golson v. State, 86 Ala. 601, 5
South. 799.

See Indecent Exposuee; Letter.

OBSERVE. In Civil Law. Toperform
that which has been prescribed by some law
or usage. Dig. 1. 3. 32.

OBSOLETE. A term applied to laws
which have lost their efilcacy without being
repealed.

A positive statute, unrepealed, can never
be repealed by non-user alone ; Respublica v.

County Com'rs, 4 Yeates (Pa.) 181; Wright
V. Crane, 13 S. & R. (Pa.) 447. The disuse
of a law is at most only presumptive evi-

dence that society has consented to such a
repeal; however this presumption may oper-
ate on an unwritten law, it cannot, in gener-
al, act upon one which remains as a leglsla-
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tlve act on the statute-book ; because no pre-

sumption can set aside 'a certainty. A writ-

ten law may Indeed become obsolete when
the object to which it was Intended to apply,

or the occasion for which it was enacted, no

longer exists; 1 P. A. Bro. App. 28; Wil-

liamson V. Bacot, 1 Bay 62. "It must be a

very strong case," says Tilghman, 0. J., "to

justify the court in deciding that an act

standing on the statute-book, unrepealed, is

obsolete and invalid. I will not say that

such case may not exist,—where there has

been a non-user for a great number of

years,—^where, from a change of times and
manners, an ancient sleeping statute would

do great mischief if suddenly brought Into

action,—where a long practice inconsistent

with it has prevailed, and especially where

from other and later statutes it might be

inferred that in- the apprehension of the

legislature the old one was not in force."

Wright V. Crane, 13 S. & R. (Pa.) 452;

Rutherford, Inst. bV 2, c. 6, s. 19; Merlin,

B6pert, Desuetude. In Appeal of Porter, 30

Pa. 496, it was held that a statute is not re-

pealed by non-user, but that the usage and
customs of an advancing people may dis-

place a statute which has become unfitted

for modern use. It may be repealed by long

non-user, especially where the current of leg-

islation shows that it was regarded by the

legislature as being no longer in force ; Pear-

son V. Distillery, 72 la. 348, 34 N. W. 1 ; con-

tra, Snowden v. Snowden, 1 Bland (Md.) 550.

An act of Congress enacted in 1874 cannot be
regarded as obsolete because recourse has
not often been had to it since its passage;

Gostello V. Palmer, 20 App. D. C. 210. The
fact that a penal statute has been on the stat-

ute books for over 40 years, ' and has not

been applied in a particular manner, does

not preclude the application and enforcement
of the statute in that manner if it may
properly be so applied and enforced; State

v. Nease, 46 Or. 433, 80 Pac. 897. *

"Neither contrary practice nor disuse can
repeal the positive enactment of a statute;

L. R. 3 P. C. 650, per Hatherly, L. C. ; what-
ever be the law in Scotland ; McCl. & Y. 119.

In the civil law, according to Julianus, laws
were abrogated through disuse; Taylor, Ju-
rispr. .491.

OBSTA PRINCIPIIS. Withstand begin-

nings. It is the duty of. the court to be
watchful for the constitutional rights of the
citizen and against any stealthy encroach-
ments thereon. Their motto should be olsta
principiis. Boyd v. U. S., 116 U. S. 635, 6
Sup. Ct. 524, 29 L. Ed. 746.

OBSTANTE. Withstanding ; hindering,
See NoN Obstante.

OBSTRUCTING A STREET. To block
up ; , to hinder or Impede. To omit, after no-

tice, to remove an obstruction, is to wilfully

obstruct a highway; 12 Q. B. D. 121 ; as is

the leaving on the side of a highway apy-
thlng calculated to frighten horses; 12 id.

110.

See Stbeet; Nuisance; Hiohwat.

OBSTRUCTING JUSTICE. The act by
which ope or more persons attempts to pre-

vent, or do prevent, the execution of lawful
process. It applies also to obstructing the

administration of justice in any way—as by
hindering witnesses from appearing.

The officer must be prevented by actual

viqlence, or by threatened violence accompa-
nied by the exercise of force, or by those
having capacity to employ it, by which the

officer is prevented from executing his writ.

The officer is not required to expose his per-

son by a personal conflict with the offender;

U. S. V. Lowry, 2 Wash. C. C. 169," Fed. Cas.

No. 15,636. See Crumpton v. Newman, 12
Ala. 199, 46 Am. Dee. 251; State v. Welch,
37 Wis. 196; Pierce v. State, 17 Tex. App.
232 ; Whart. Cr. L. § 652.

This is an offence against public justice of

a very high and presumptuous nature; and
more particularly so where the obstruction

is of an arrest upon criminal process. A
person opposing an arrest upon criminal pro-

cess becomes thereby particeps criimnis;
that Is, an accessory in felony, and a princi-

pal In high treason; 4 Bla. Com. 128; 1

Russ. Or. 360. See U. S. v. Bachelder, 2 Gall.

15, Fed. Cas. No. 14,490; State v. Noyes, 25
Vt. 415; State v. Hailey, 2 Strobh. (S. C.)

73; State v. Henderson, 15 Mo. 486; Petti-

bone V. U. S., 148 U. S. 197, 13 Sup. Ct. 542,
of L. Ed. 419.

The fact that a person whom a mayor at-

tempts to arrest does not know that he is

authorized by the charter of the city to
make arrests, does not change his responsi-

bility for acts committed in resisting arrest

;

State V. Williams, 36 S. C. 493, 15 S. E. 554

;

one who resists an officer trying to arrest

him, knowing him to be such, does so at his

pferil; State v. Russell \l&.) 76 N. W. 653;
if a peace officer making an arrest use undue
force, yet if the person resist, not in self-

defence, but to escape arrest, it is an of-

fence; State V. Dennis, 2 Marv. (Del.) 433,

43 Atl. 261; so is pointing an unloaded gun
at an officer making an arrest ; State v. Rus-
sell (la.) 76 N. W. 653; but where a person,
who is not vested by law with authority to

make an arrest, attempts to do so, he acts

as a private citizen, and one who opposes
him therein Is not guilty of opposing an offi-

cer; U. S. V. Baird, 48 Fed. 554.

Witnesses may be hindered by persuasion,

advice or threats; State v. Bringgold, 40
Wash. 12, 82 Pac. 132, 5 Ann. Cas. 716.

OBSTRUCTING THE MAIL. See Postal
Sebvice.

OBSTRUCTING PUBLIC WORSHIP. See
DlSTUBBANCE OF PtTBLIC WOESHIP.
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OBSTRUCTING RAILWAYS. Acts consti-

tuting the obstruction of railroad tracks

a crime exist in many states, e. g. Ala-

bama, California, Indiana, Iowa, Massachu-
setts, Minnesota, Mississippi, Nebraska, New
Hampshire, New York, and Tennessee and in

England. The motive with which it- is done
is not material; Clifton v. State, 73 Ala. 4X3;
it need nat appear that an obstruction mali-

<;iously placed on the track did actually hin-

der the. trains; State v. Clemens, 38 la. 257.

It is the intent of the act and not the natural

consequences which makes a crime; 25 Alb.

L. J. 419. A driver of a vehicle who refuses

to turn ofC a street railway track, when noti-

fied, may be guilty of obstructing a railway

track; Com. v. Temple, 14 Gray (Mass.) 69.

In Texas It must be shown that the obstruc-

tion was such as would endanger human
life ; Bullion v. State, 7 Tex. App. 462. If a

person's wagon accidentally becomes caught

in a crossing, he is not liable on an indict-

ment for obstructing the track, though he

was negligent ; 3 L. T. 665.

Permitting cars to remain for an unneces-

sarily long time on a highway is a nuisance

;

State V. E. Co., 95 N. C. 602 ; whether it be
in bad faith or not ; State v. R. Co., 120 Ind.

298, 22 N. E. 307.

See NtriSANCE; Railroad.

OBVENTIO (Lat. olvenire, to fall in). In

Civil Law. Rent or profit accruing from a
thing,' or from industry. It is generally used
In the plural.

In Old English Law. The revenue of spir-

itual living, so called. Cowell. Also, in the
plural, offerings. Co. 2d Inst. 661.

OBVIOUS. Apparent; evident; manifest.
An obvious imitation of a patent does not
mean obvious to an uneducated or unskilled
eye, but obvious to a judge or jury, sitting

as experts; 15 Ch. D. 181; 50 L. T. 420. See
15 Ct. Sess. Cas., 4th ser. 660.

OOCASIO. A trilwte imposed by the lord
on his vassals or tenants.

OCCUPANCY. The taking possession of
those things corporeal which are without an
owner, with an intention of appropriating
them to one's own use.
Potbier defines it to be the title by whicb one ao-

<lulreB property in a thing which belongs to nobody,
by taking possession of it with design of aoguiring
it. Tr. du Dr. de Propriiti, n. 20. The Civil Code
of Louisiana, art. 3375, nearly following Pothier, de-
fines occupancy to be "a mode of acquiring prop-
erty by which a thing which belongs to nobody be-
comes the property of the person who took posses-
sion of it with an intention of acquiring a right of
'Ownership in it." The basis of its origin seems to
be not an instinctive bias towards the institution of
property, but a presumption, arising out of the long
continuation of that institution, that everything
Should have an owner. Maine, Anc. L. 249. Occu-
pancy is sometimes used in the sense of occupation
or holding possession ; indeed It has come to be
very generally so used in this country io homestead
laws, public-land laws, and the like ; Walters V.
People, 21 111. 178; Redfield v. R. Co., 25 Barb. (N.

Y.) 54 ; Act of Cong. May 29, 1830 (4 Stat, at L.

420) ; Weisbro(} v. Daenlcke, 36 Wis. 73 ; see Quehl
V. Peterson, . 47 Minn. 13, 49 N. W. 390 ; 12 Q. B.
Div. 356; 2 id. 588 ; but this does not appear to be
a common legal use of the term, as recognized by
English authorities.

To constitute occupancy, there must be a
taking of a thing corporeal, belonging to

nobody, with an intention of becoming the

owner of it ; Co. Litt. 416.

A right by occupancy attaches in the finder

of lost goods unreclaimed by the owner; in

the captor of beasts fercB naturvs, so long as

he retains possession; 2 Bla. Com. 403; the

ow^er of -lands by accession, and the own-
er of goods acquired by confusion.

It was formerly considered, also, that the

captor of goods contraband of war acquired
a right by occupancy ; but it is now held

otherwise, such goods being now held to be
primarily vested in the sovereign, and as be^

longing to individual captors only to the

extent and under such Regulations as posi-

tive laws may prescribe; 2 Kent 290. See
Peize.

OCCUPANT. One who has the actual use
or possession of a thing. See Lechler v.

C^apin, 12 Nev. 65.

When the occupiers of a house are entitled

to a privilege in consequence of such occu-

pation, as to pass along a way, to enjoy a
pew, and the like, a person who occupies a
part of such house, however small, is enti-

tled to some right, and cannot be deprived
of it; 2 B. & Aid. 164; 1 Chitty, Pr. 209;
4 Comyns, Dig. 64; 5 i(J. 199. See Fleming
V. Maddox, 30 la. 242; 3 Q. B. 449.

OCCUPATIO. "The advisedly taking pos-

session of that which is at the moment the
property of no man, with a view of acquiring
property in it for yourself." Maine, Anc.
L. 245. The advised assumption of physical
possession. Id. 256.

OCCUPATION. Use or tenure: as, the
house is in the occupation of A B. A trade,

business, or mystery : as, the occupation of a
printer. See Schuchardt v. People, 99 111.

506, 39 Am. Rep. 34.

It is synonymous with possession as com-
monly used, but as used in a. fire insurance
policy the word unoccupied, is not synony-
mous with vacant, but is that condition
where no one. has the actual use or posses-
sion of the thing or property in question;
Yost V. Ins. Co., 38 Pa. Super. Ct. 594 ; Har-
diman v. Fire Ass'n, 212 Pa. 383, 61 Atl.
990.

A putting out of a man's freehold in time
of war. Co. Litt. s. 412. See Mhitaet Oc-
cupation.

OCCUPATION TAX. See Tax.

OCCUPAVIT (Lat). In Old Practice.
The name of a writ which lies to recover the
possession of lands when they have been
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taken, from the possession of the owner by
occupation, (g. v.)

OCCUPIER. One who is in the enjoy-

ment of a thing.

A., tenant, though absent, is, generally

speaking, the occupier of premises ; 1 B. &
C. 178; but not a servant or other person
who may be there virtute officii; 26 L. J. 0.

P. 12 ; 47 L. J. Ex. 112 ; L. R. 1 Q. B. 72.

OCCUPY. To hold in possession; to hold

or keep for use: as, to occupy an apartment.
Missionary Society v. Dalles, 107 U. S. 343,

2 Sup. Ct 672, 27 K Ed. 545. In legal ac-

ceptation, actual use, possession, and culti-

vatioUi Jackson v. Sill, 11 Johns. (N. Y.)

202, 6 Am. Dec. 863 ; Inhabitants of Phlllips-

burgh V. Bruch's Ex'r, 37 N. J. Eq. 486.

OCCUR. To happen. Johnson t. Ins. Co.,

91 111. 95, 83 Am. Rep. 47.

OCHLOCRACY. A government where the

authority is in the hands of the multitude

;

the abuse of a democracy. Vaumfene, Diet,

du Langage Politique. Mob rule. See Gov-
EENMENT.

OCTAVE (Law Lat. utas). In Old Eng-
lish Practice. The eighth day inclusive after

a feast. 3 Bla. Com. 277.

OCTO TALES (Lat. eight such)'. If, when
a trial at bar is called on, the number of ju-

rors in attendance is too small, the trial

must be adjourned, and a decern, or octo tales

awarded, according to the number deficient;

as, at common law, namely, a writ to the

sheriff to summon eight more such men as
were originally summoned. 3 Bla. Com. 364.

OCTROI (Fr.). Toll or a duty paid on
entering a city.

ODHAL RIGHT. An allodial right. See
Alod.

ODIO ET ATIA. See De Odio bt Atia.

0F» The word has been held equivalent
to after ; 10 L. J. Q. B. 10 ; at ; belonging to

;

Davis V. State, 38 Ohio St. 506; manufac-
tured by; 2 Bing. N. 0. 668; by; Hannum
V. Kingsley, 107 Mass. 355 ; residing at ; Por-
ter V. Miller, 3 Wend. (N. Y.) 329; 8 A. &
B. 232.

OF COUNSEL. A phrase commonly ap-
plied in practice to the counsel employed
by a party in a cause.

OF COURSE. That which may be done
in the course of legal proceedings without
making any application to the court ; that
which is granted by the court, without fur-

ther inquiry, upon its being asked : as, a
rule "to plead is a matter of course.

OFFENCE. The doing that which a penal
law forbids to be done, or omitting to do
what it commands. In this. sense, it is near-

' ly synonymous with crime. In a more con-

fined sense, it may be considered as having
tlie same meaning with misdemeanor ; but it

differs from it in this, that it is not indicta-

ble, but punishable summarily by the for-

feiture of a penalty; 1 Chitty, Pr. 14..

'.OFFER. A proposal to do a thing.

An offer, as an element of a contract, is

a proposal to make a contract. It must be-

made by the person who is to make the prom-

ise, and it must be made to the person to

whom the promise is made. It may be made
either by words or by signs, either orally

or in writing, and either personally or by a

messenger; but in whatever way it is made,
it is not in law an offer untU it comes to the

knowledge of the person to whom it is made

;

Langd. Contr. § 151 ; 6 H. L. Cas. 112. While
an offer remains in force, it confers upon
the offeree the power to convert it into a
promise by accepting it. The offerer may
state how long it shall remain in force ; and
it will then remain in force during the time-

so stated, unless sooner revoked ; Boston &
M. R. Co. V. Bartlett, 3 Gush. (Mass.) 224>

But see infra. In the absence of any specifi-

cation by the offerer, an offer will remain in

force a reasonable time unless sooner revok-

ed ; Leake, Contr. 33 ; Minneapolis & St L..

R. Co. V. Rolling Mill, 119 TJ. S. 151, 7 Sup.
Ct. 168, 30 L. Ed. 376. As to what will be
a reasonable time, no uniform positive rule

can be laid down. When an offer is made
personally, it will prima facie continue un-
til the Interview or negotiation terminates,
and longer; Mactier's Adm'rs v. Frith, ft

Wend. (N. Y.) 103, 21 Am. Dec. 262. In com-
mercial transactions, when an offer is made
by mail, the general rule is that the offerer
is entitled to an answer by return mail ; but
this will not apply in all cases, e. g. when-
there are several mails each day. In trans-
actions which are not commercial, much less

promptitude in answering is required; Langd>
Contr. § 152.

Where the offer contemplates a unilateral
contract, the length of time that the offer
will continue in force depends upon differ-

ent considerations. The question is no longer
one of accepting the offer orally or by letter,
but of performing the consideration. The
duration of such an offer, therefore, in the
absence of any express limitation, will be
measured by the length of time which may
be reasonably required for the performance
of the consideration. When performance of
the consideration has been begun in good
faith, it seems that the offer will continue,
in the absence of actual revocation, until the
performance is either completed or aban-
doned, especially when the performance of
the consideration is constantly within the
knowledge of the offerer; Langd. Contr. §
155. An offer which contains no stipulation
as to how long it shall continue is revocable
at any moment; Poll. Contr. 27. A stipulaj-

tion that an offer shall remain open for a
specified time must be supported by a suffi-

cient consideration, or be contained in an in-
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strument tinder seal, in order to be binding

;

Langd. Contr. § 178; 3 Term 653. When
thus made binding, the offer Is not irrevoca-

ble, but the only effect is to give theofferej

n claim for damages If the stipulation be

broken by revoking the offer. When an of-

fer is made for a time limited in the offer

itself, no acceptance afterwards will make
it binding; an offer which in its terms limits

the time of acceptance is withdrawn by the

expiration of the time ; Waterman v. Banks,

144 U. S. 394, 12 Sup. Ot. 646, 36 L. Ed. 479.

As an offer can only be made by communi-
cation from the offerer to the offeree, so it

can only be revoked in the same manner.
But the death or Insanity of the offerer dur-

ing the pendency of the offer, revokes it;

Langd. Contr. § 180.

An offer can only be accepted in the terms

in which it is made; an acceptance, there-

lore, which modifies the offer in any particu-

lar, goes for nothing ; L. R. 7 Ch. App. 587

;

Minneapolis & St. L. R. Co. v. Rolling Mill

Co., 119 U. S. 151, 7 Sup. Ct. 168, 30 L. Ed.

376. The other party having once rejected

the offer, cannot afterwards revive it by ten-

dering an acceptance of it; First N. Bk. v.

Hall, 101 U. S. 50, 25 L. Ed. 822 ; Minneapo-
lis & SfL. R. Co. v. Rolling Mill Co., 119 XJ.

S. 151, 7 Sup. Ct. 168, 30 L. Ed. 376.

A mere proposal to sell may be revoked
at any time before acceptance; Miller v.

Douville, 45 La. Ann. 214, 12 South. 132.

It is withdrawn by the death of the maker

;

2 Ch. Div. 475.

Where an offer of sale of land stands for

twenty years, and until after the death of

the party to whom It is made, without com-
pliance with its terms, the widow and sole

•devisee of such party cannot accept the
proposition, and offer to perform it, and
thereby make ,a contract binding on the

proposer; Marr v. Shaw, 51 Fed. 860.

A man may change his mind at any time,

if it is not to the injury of another ; he may,
therefore, revoke or recall his offers at any
time before they have been accepted; and,
in order to deprive him of this right, the
offer must have been accepted on the terms
in which it was made; 10 Ves. 438; 2 C. &
P. 553. See Ans. Contr. 31.

A general proposal by public advertisement
may be effectually revoked by an announce-
ment in the same newspaper, even as against
a person who afterwards acts on the pro-
posal not knowing that it had been revoked

;

Shuey v. U. S., 92 U. S. 73, 23 L. Ed. 697;
raid in PoU. Contr. 23, to be judicial legisla-

tion.

Any qualification of, or departure from,
those terms invalfdates the offer, unless the

same be agreed to by the party who made it

;

Eliason v. Henshaw, 4 Wheat. (U. S.) . 225,

4 L. Ed. 556; Mactier's Adm'rs v. Frith, 6
Wend. (N. Y.) 103, 21 Am. Dee. 262; Poll.

Contr. 38; i. e. there is no contract entered
into.

When the offer has been made, the party

is presumed to be willing for the time limit-

ed, to enter into the contract and, if the

time be not fixed by the offer, then until

it be expressly revoked or rendered nugatory

by a contrary presumption ; Mactier's Adm'rs
V. Frith, 6 Wend. (N. Y.) 103, 21 Am. Dee.

262. See McCulloch v. Ins. Co., 1 Pick.

(Mass.) 278; Tucker v. Woods, 12 Johns. (N.

1.) 190, 7 Am. Dec. 305; Watson v. Coast, 35

W. Va. 463, 14 S. E. 249; 1 Bell, Com. 326

;

an .offer is considered as continuously made
until It is brought to the notice of the per-

son to whom it was made that it is with-

drawn. That person's refusal or counter-

offer puts an end to the original offer; Poll.

Contr. 30.

And see Assent; Bid.; Option; Lettee.

An offer must be communicated, but in

many classes of contracts it need not be

made to an ascertained person : as, auction

sales; an offer of a reward (whether the

service must have been rendered after

knowledge of the offer of a reward is unset-

tled ; see Ans. Contr. *24) ; an advertisement

in railroad time-tables; letters of credit; of-

fers to receive subscriptions for stocks or

bonds. -An offer of a stock of goods for sale

on bids is not such an offer that a person

who makes the highest bid is entitled to

them (L. R. 5 C. P. 561). An offer may be

determined—by lapse of a specified time; by
lapse of a reasonable time for accepting; by
failure to comply with the terms of the offer

as to the mode of acceptance; by the death
of either party before acceptance ; by revo-

cation before acceptance ; Hollingsworth,
Contr. 11.

The announcement of a scholarship compe-
tition is not an offer;- [1895] 1 Ch. 480. A
quotation of a price is not, ordinarily, an
offer, but an invitation , to make one; [1905]

2 Ir. 617; see [1893] A.' C. 552.

A signed order for goods given to a travel-

ing salesman and sent to his employers, who
had the right to accept or reject it, was, un-.

til acceptance, merely an offer to buy, and
the shipment of the goods alone with an in-

voice making different terms of payment
did not constitute a contract ; Baird v. Pratt,
148 Fed. 825, 78 C. C. A. 515, 10 L. R. A. (N.

S.) 1116; Northwest Thresher Co. v. Kubicek,
82 Neb. 485, 118 N. W. 94.

A mental determination to accept an offer,

and acts done in pursuance thereof, do not
constitute an acceptance; New v. Ins. Co.,

171 Ind. 33, 85 N. E. 703, 131 Am. St. Rep.
245.

If a person making an offer expressly or

impliedly Intimates in his offer that it* will

be sufficient to act on the proposal without
communicating acceptance to him, perform-
ance of the condition is acceptance without
notification

; [1877] 2 A. C. 690.

The ordinary rules of proposal and accept-
ance do not apply to promises embodied In

a deed ; PoU. Contr. 52 ; such promise is oper-
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ative without acceptance; L. R. 2 H. L. 296;
but if the promisee refuses his assent with-
out formality when the promise comes to his

knowledge, the contract is avoided; Poll.

Contr. 53, on the authority-of 3 Co. Rep. 26

;

h. R. 2 H. L. 312. If the proposer dies' be-

fore his proposal is accepted, that is a revo-

cation of the offer; Poll. Contr. 41; though
there is said to be no distinct authority to

show whether notice to the other party is ma-
terial or not; id.

There is a material distinction between the
acceptance of an ' offer which asks for a
promise and of an offer which asks for an
act as the condition for the offer becoming
a promise; the acceptance of the former
must be communicated to the proposer, but
the latter, it seems, need not. In the former
case the proposed contract is called bilateral,

in the latter unilateral; Poll. Contr. 34.

The settled rule of law is said to be that

if a person communicates his acceptance of

an offer within a reasonable time after the

offer has been made, and if within a reason-

able time of the acceptance being communi-
cated no variation has been made by either

party in the terms of the offer so made and
accepted, the acceptance must be taken to

be simultaneous with the offer, and both to-

gether as constituting such an agreement
as the court will execute; 3 Mer. 441, per
Lord Eldon, quoted in the preface to 6th
Edition, Leake, Contracts.

OFFERINGS. See Obventio.

OFFICE. A right to exercise a public
function or employment, and to take the
fees and emoluments belonging to it. Shelf.

Mortm. 797; Cruise, Dig. Index; Com. v.

Sutherland, 3 S. & R. (Pa.) 149. An office

is a public charge or employment; TJ. S. v.

Maurice, 2 Brock. 102, Fed. Cas. No. 15,747,

per Marshall, C. J. An office may exist
without an incumbent; People v. Stratton,

28 Cal. 882.

An office is a legal entity and may exist

in fact although it be without ai) incumbent

;

Childs V. State, 4 Okl. Cr. 474, 113 Pac. 545,

33 L. R. A. (N. S.) 563. Compensation is

no part of an office; it is merely incident
thereto ; id.

Judicial offices are those which relate to

the administration of justice, and which
should be exercised by persons of sufficient

skiU and experience in the duties which
appertain to them.
Military offices are such as are held by

soldiers and sailors for military purposes.
Ministerial offices are those which give the

officer no discretion as to the matter to be
done, and require him to obey the mandates
of a superior. Vose v. Deane, 7 Mass. 280.
See Savacool v. Boughton, 5 Wend. (N. T.)
170, 21 Am. Dec. 181; Waldo v. Wallace, 12
Ind. 569. It is a general rule that a judicial
office cannot be exercised by deputy, while a
ministerial may.

Bouv.—151

Political offices are such as are hot con-

nected immediately with th^' administration

of justice or the execution of the mandates
of a superior officer : the offices of the presi-

dent of the United States, of the heads of

departments, of the members of the legisla-

ture, are of this number.
In the United States, all offices, accord-

ing to the above deflnition, are public; but
in another sense employments of a private

nature are also called offices: for example,
the office of president of a bank, the office

of director of a corporation.

Subject to constitutional provisions or pro-

hibitions the authority of the legislature

over public offices is complete and absolute;
Lee V. Board of Com'rs, 3 Wyo. 52, 31 Pac.

1045.

Where the appointment or election is made
for a definite term or during good behavior
and the removal is to be for cause, it is said
that the power of removal cannot, except by
clear statutory authority, be exercised with-
out notice and hearing; but that the exist-

ence of the cause for which the- power is to

be exercised must first be determined after
notice has been given to the officer of the
charges made against him, and he has been
given an opportunity to be heard; Mechem,
Pub. Officers, § 454 ; Coleman v. Glenn, 103
Ga. 458, 30 S. E. 297, 68 Am. St. Rep. 108;
DuUam v. Willson, 53 Mich. 392, 19 N. W.
112, 51 Am. Rep. 128. But, where the stat-

ute gives such authority, officers may be re-

moved without notice; Trainor v. Board of
Auditors, 89 Mich. 162, 50 N. W. 809, 15 L.
R. A. 95; Trimble v. People, 19 Colo. 187, 34
Pac. 981, 41 Am. St. Rep. 236; People v.

Whitlock, 92 N. Y. 191; State v. McGarry,
21 Wis. 496; State v. Cheetham, 19 Wash.
330, 53 Pac. 349.

The prevailing rule is that title to a pub-
lic office will not be tried by mandamus;
State v. Callahan, 4 N. D. 481, 61 N. W.
1025; People v. Infant Asylum, 122 N. T.
190, 25 N. E. 241, 10 L. R. A. 381; State v.

John, 81 Mo. 13; Hartwig v. Manistee, 134
Mich. 615, 96 N. W.' 1067; Gorley v. Louis-
ville, 104 Ky. 372, 47 S. W. 263 ; Hagan v.

Brooklyn, 126 N. Y. 643, 27 N. E. 265; but
contra, Keough v. Board of Aldermen, 156
Mass. 403, 31 N. E. 387; Eastman v. House-
holder, 54 Kan. 63, 37 Pac. 989 ; Harwood v.

Marshall, 9 Md. 83. Where the writ is in-
voked to enforce a specific duty and remedies
at law are not adequate, aid will not be re-
fused merely because occupancy or incum-
bency or title is incldently involved. The
court will act under such circumstances as
does equity and inquire into and determine
rights so far as, but no further than, may
be necessary to the reUef sought ; Morton v.

Broderick, 118 Cal. 474, 50 Pac. 644.
For the Incompatibility of office, see Isr-

COMPATIBILITT ; OFFICER.
See 3 Kent 362; Mandamus; Quo Wab-

BANTO.
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For word "office" as used of a place for

transacting public business, see Com. v.

White, 6 Cush. (Mass.) 181.

See Rank.

OFFICE-BOOK. A book kept in a public

office, not appertaining to a court, author-

ized by the law of any state.

An exemplification of any such office-

book, when authenticated under the act of

congress of 27th March, 1804, is to have

such faith and credit given to it in every

court and office within the United States as

such exemplification has by law or usage

in the courts or offices of the state from

whence the same has been taken. See Foe-

EiGN Laws ; Foeeiqn Judgment.

OFFICE-COPY. A transcript of a record,

or proceeding filed in an office established by

law, certified under the seal of the proper

officer.

A copy made by an officer of the court,

bound by law to make it, is equivalent to

an exemplification, though It is sometimes

called an "office copy"; Steph. Dig. Bv.

art. 77. Copies of public records, whether
judicial or otherwise, made by a public offi-

cer authorized by law to make them, are

often termed "office copies," e. g. copies of

recorded deeds; Elwell v. Cunningham, 74

Me. 127.

A copy made by an officer of the court,

who is authorized to make it by a rule of

court, but not required by law to make it,

is equivalent to an exemplification in the

same cause and court, but in other causes

or courts is not admissible unless it can be

proved as an examined copy; Steph. Dig.

Ev. art 78. These are called "office copies"

;

Kellogg V. Kellogg, 6 Barb. (N. Y.) 130. Of-

fice copies are said to be secondary evidence

;

Steph. Dig. Ev.

OFFICE FOUND. In English Law. When
an inquisition is made to the king's use of

anything, by virtue of office of him who in-

quires, and" the inquisition is found, it is

said to be office found. See Phillips v.

Moore. 100 U. S. 212, 25 L. Ed. 603 ; Hauen-
stein V. Lynham, 100 U. S. 484, 25 L. Ed.
628; Inquest of Ofbice.-

OFFICE GRANT. See Grant.

OFFICE OF A JUDGE. In English Law.
a' criminal suit in an ecclesiastical court, not
being directed to the reparation of a private
injury, is regarded as a proceeding emanat-
ing from the office of the judge, and may be
instituted by the mere motion of the judge.
But in practice these suits are instituted by
private individuals, with the permission of
the judge or his surrogate; and the private
prosecutor in any such case is, accordingly,

said to promote the office of the judge.

Coote's Eccl. Practice ; Moz. & W.

OFFICER. One who is lawfully invested

with an office.

An office is a public charge or ' employ-

ment; and one who performs the duties of

an office is an officer. Marshall, C. J., in

U. S. V. Maurice, 2 Brock. 102, Fed. Cas. No.

15,747.

Executive officers are those whose duties

are mainly to cause the laws to be executed.

Legislative officers are those whose duties

relate mainly to the enactment of laws, such

as members of congress and of the several

state legislatures. These officers are con-

fined in their duties by the constitution gen-

erally to make laws, though sometimes, in.

cases of impeachment, one of the houses of

the legislature exercises judicial functions

somewhat similar to those of a grand jury,

by presenting to the other articles of im-

peachment, and the other house acts as a

court in trying such impeachment.

Judicial officers are those whose duties are

to decide controversies between individuals,

and accusations made in the name of the

public against persons charged with viola-

tions of the law.

Ministerial officers are those whose duty

it is to execute the mandates, lawfully is-

sued, of their superiors.

Military officers are those who have com-
mand in the army. Non-commissioned offi-

cers are not officers in the sense in which

that word is generally used; Babbitt v. U.

S., 16 Ct.' CIS. 214.

Naval officers are those who are in com-
mand in the navy.

Officers are also divided into public offi-

cers and those who are npt public. Some
officers may bear both characters: for ex-

ample, a clergyman is a public officer when
he acts in the performance of such a public

duty as the marriage of two individuals;

Goshen v. Stonington, 4 Conn. 209, 10 Am.
Dec. 121; and he is merely a private per-

son when he acts in his more ordinary call-

ing of teaching his congregation. See Kibbe
V. Antram, 4 Conn. 134.

Officers are required to exercise the func-

tions which belong to their respective offices.

The neglect to do so may, in some cases, sub-

ject the offender to an indictment; Respub-
lica V. Montgomery, 1 Yeates (Pa.) 419; and
in others he will be liable to the party in-

jured; Work V. Hoofnagle, 1 Yeates (Pa.)

506.

Public office in the constitution means a

permanent public trust or employment, not
merely transient, occasional, or incidental;
In re Hathaway, 71 N. Y. 238. The term em-
braces the ideas of tenure, duration, emolu-
ments, and duties; U. S. v. Hartwell, 6

Wall. (U. S.) 385, 18 h. Ed. 830; but it has
been held that duration and salary are not

of the essence of public office, and that the

duty of acting for and on behalf of the state

constitutes an office; People v. Bledsoe, 68

N. C. 457 ; even though it expires as soon as

a single act is done; State v. Stanley, 66
N. C. 59, 8 Am. Rep. 488. The true test is
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that it is a parcel of the administration of

government; Eliasou v. Coleman, 86 N. C.

241; though it is a clerkship in a department
and the duties are confined within narrow
limits; Vaughn v. English, 8 Cal. 39.

An office commonly requires something
more than a single transitory act or trans-

action to call it into being ; Carrington v. U.
S., 208 XJ. S. 1, 28 Sup. Ct. 203, 52 L. Ed. 367,

where an army officer received $3,500 from
civil sources to be used by him in connec-

tion with his military duties; it was held

that he was not amenable to the Philippine

penal code punishing a public official for

falsification of a public docmnent.
A public officer is one who renders a pub-

lic service—^a service in which the general

public is interested ; Schmitt v. Dooling, 145

Ky. 240, 140 S. W. 197, 36 L. R. A. (N. S.)

881, Ann. Cas. 1913B, 1078. One who exer-

cises some portion of the sovereign power
of the state, either in making, administering

or executing the laws; Olmstead v. New
York, 10 Jones & S. (N. T.) 481; Eliason v.

Coleman, 86 N. O. 235. It is said to depend
upon the greater importance and dignity of

the position ; the requirement of an oath and
perhaps of a bond, and usually upon the
tenure; People v. Langdon, 40 Mich. 673.

Officers of the United States are those

nominated by the president and confirmed
by the senate or those who are appointed
under an act of congress, by the president

alone, a court of law, or a head of a depart-

ment; U. S. V. Germalne, 99 U. S. 508, 25
L. Ed. 482; see U. S. v. Mouat, 124 U. S.

303, 8 Sup. Ct. 505, 31 L. Ed. 463, The
notification of the secretary of the navy is a
valid appointment as a passed assistant sur-

geon ; U. S. V. Moore, 95 U. S. 762, 24 L. Ed.
588. It is generally true that a relation

arising out of a contract and dependent for

its duration -and extent upon the terms
thereof is never considered an office ; Shel-

by V. Alcorn, 36 Miss. 273, 72 Am. Dec. 169.

Not every employment under the government
Is an office; U. S. v. Maurice, 2 Brock. 96,

Fed. Cas. No. 15,747. The distinction be-

tween officer and placeman is that the for-

mer must take an oath of office, the latter

not; Worthy v. Barrett, 63 N. C. 199.

Who are offlcers. The following have been
held to be offlcers : All persons entrusted
with the receipt of public money; Com. v.

Evans, 74 Pa. 124 ; the receiver of a national
bank; Piatt v. Beach, 2 Ben. 303, Fed. Cs^s.

No. 11,215 ; clerks In ' an executive depart-
ment of the federal government ; Talbot v.

U. S., 10 Ct. CI. 426 ; a collector of city taxes,

within the bankruptcy act of 1841; Morse v.

Lowell, 7 Mete. (Mass.) 152; a representa-

tive in a state legislature ; Morrill v. Haines,
2 N. H. 246 (see infra) ; members of the

boards of public safety and public works;
secretaries of such boards ; assistant bailiff

.of the police court; and the stenographer of

the said court, within the meaning of a con-

stitutional provision that the salaries of pub-

lic officers shall be neither increased nor di-

minished during their term of office; Louis-

ville v. Wilson, 99 Ky. 598, 36 S. W. 944;

a notary public, within the meaning of a

constitutional provision that any public offi-

cer who shall travel on a free pass shall for-

feit his office; People v. Rathbone, 11 Misc.

98, 32 N. T. Supp. 108, affirmed in 145 N. T.

434, 40 N. E. 395, 28 L. R. A. 384; a repre-

sentative in congress ; People V. Brooklyn, 77

N. Y. 503, 33 Am. Rep. 659; a selectman;

State V. Boody, 53 N. H. 610; the president

of a city council ; State v. Anderson, 45 Ohio

St. 196, 12 N. E. 656; a city superintendent

of streets; State v. May, 106 Mo. 488, 17 S.

W. 660; an assistant of the board of alder-

men; Collins V. New York, 3 Hun (N. Y.) 680;

a deputy county clerk; Gibbs v. Morgan, 39

N. J. Eq. 126 ; a county solicitor duly elected

;

Lancaster County v. Fulton, 128 Pa. 48, 18

Atl. 384, 5 L. R. A. 436 ; notary public ; Gov-
ernor V. Gordon, 15 Ala. 72 ; a passed assistant

surgeon in the navy ; II. S. v. Moore, 95 U. S.

760, 24 L. Ed. 588; a cadet engineer, a gradu-

ate of the naval academy ; U. S. v. Perkins,

116 U. S. 483, 6 Sup. Ct 449, 29 L. Ed. 700

;

a clerk appointed by an assistant treasurer;

U. S. V. Hartwell, 6 WaU. (U. S.) 385, 18 L.

Ed. 830 ; a postmaster ; Spence v. Harvey,
22 Cal. 336, 83 Am. Dec. 69; judges and
members of a state senate and house and
state directors in corporations ; State v. Stan-

ley, 66 N. C. 59, 8 Am. Rep. 488; justices of

the peace; Ex parte Henshaw, 73 Cal. 487,

15 Pac. 110; attendants of courts; Rowland
V. New York, 83 N. Y. 372 ; a marshal of the

United States; U. S. v. Strobach, 48 Fed.

902, 4 Woods 592 ; a deputy marshal ; U. S. v.

Martin, 17 Fed. 150; a sheriff; Worthy v.

Barrett, 63 N. C. 199; Colte v. Lynes, 33

Conn. 109; a deputy state treasurer; State

V. Brandt, 41 la. 593; trustees of the state

university and directors of a state institu-

tion for the deaf and dumb, penitentiary,

etc. ; People v. Bledsoe, 68 N. C. 457.

So of the superintendent of a county peni-

tentiary; Porter v. Pillsbury, 11 How. Pr.

(N. Y.) 240; the medical superintendent of

a hospital for the insane; State v. Wilson,
2'9 Ohio St. 347 ; trustees of a state library

;

People v. Sanderson, 30 Cal. 160; a deputy
constable ;

gtate v. Dierberger, 90 Mo. 369, 2

S. W. 286. As to a poUjpeman, see FarreU
V. Bridgeport, 45 Conn. 191; Shanley v.

Brooklyn, 30 Hun (N. Y.) 396; Wilkes-

Barre v. Meyers, 113 Pa. 395, 6 Atl. 110;

a fire marshal; People v. Scannel, 22 Misc.

298, 49 N. Y." Supp. 1096; a fireman;

Schmitt v. Dooling, 145 Ky. 240, 140 S. W.
197, 36 L. R. A. (N. S.) 881, Ann. Cas. 1913B,

1078 ; Lynch v. North Yakima, 37 Wash. 657,

80 Pac. 79, 12 L. R. A. (N. S.) 261; Padden
V. New York, 45 Misc. 517, 92 N. Y. Supp.
926 (contra, Lexington v. Thompson, 113
Ky. 540, 68 S. W. 477, 57 L. R. A. 775, 101
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Am. St. Rep. 361; State r. Jennings, 57

Ohio St. 415, 49 N. B. 404, 63 Am. St. Rep.

723; State v. Anaconda, 41 Mont. 577, 111

Pac. 345). See Worthy v. Barrett, 63 N. G.

199, where a long list of public officers is

given.

It has been said that members of the bar

are "public officers and ministers of justice
;"

Barn. Ch. 478; see also In re Cooper, 22 N.

X. 67 (which gives a very learned argument
by Prof. Dwight) ; Seymour v. Ellison, 2

Cow. (N. T.) 13; contra, In re Attorneys'

Oaths, 20 Johns. (N. Y.) 492; Ex parte Yale,

24 Cal. 241, 85 Am. Dec. 62. ^An attomey-

at-law is not, indeed, in the strictest sense a

public officer, but he comes very near it ; In

re Robinson, 131 Mass. 376, 41 Am. Rep.

239, citing 6 Mod. 18 ; Re Bradley, 7 Wall. (U.

S.) 364, 19 D. Ed. 214.

The following have been hel4 not to be

officers: A special deputy sheriff; Kava-
naugh V. State, 41 Ala. 399; a civil surgeon

appointed by the commissioner of pensions

to examine applicants for pensions ; U. S. v.

Germaine, 99 U. S. 508, 25 L. Ed. 482; a

lamp inspector; Peck v. Belknap, 130 N. Y.

394, 29 N. E. 977 ; a paymaster's clerk In the

navy; U. S. v. Mouat, 124 U. S. 303, 8 Sup.

Ot. 505, 31 L. Ed. 463 ; a United States agent

of fortifications; U. S. v. Maurice, 2 Brock.

96, Fed. Cas. No. 15,747; the keeper of a

county jail ; In re Birdsong, 39 Fed. 599,

. 4 L. R. A. 628 ; the chief clerk in a city as-

sessor's office ; . People v. Langdon, 40 Mich.

673 ; a mail carrier ; Sawyer v. Corse, 17

Gratt. (Va.) 243, 94 Am. Dec. 445 {contra,

Conwell V. Voorhees, 13 Ohio 523, 42 Am.
Dec. 206) ; an agent appointed by a state

to receive an extradited person ; Robb v. Con-

nolly, 111 U. S. 624, 4 Sup. Ct. 544, 28 L. Ed.

542 ; patrolmen on the police force of a city

;

Shanley v. Brooklyn, 30 Hun (N. Y.) 396

(semtle) ; firemen of cities and villages ; Peo-

ple v. Pinckney, 32 N. Y. 377.; State v. Jen-

nings, 57 Ohio St. 415, 49 N. E. 404, 63 Am.
St. Rep. 723; a pilot; Dean v. Healy, 66 Ga.

503 ; a night watchman of a post-office build-

ing; Doyle, V. Aldermen of Raleigh, 89 N. C.

133, 45 Am. Rep. 677 ; members of the legis-

lature; Worthy v. Barrett, 63 N. C. 199;
a college professor; Union County v. James,
21 Pa. 525. Nine-tenths of the employes of
the United States government are said not to

be officers; U. S. v. Germaine, 99 U. S. 509,

25 L. Ed. 482. So of a special officer ap-

pointed to suppress the liquor traffic among
the Indians ; U. S. v. Van Wert, 195 Fed. 974.

County commissioners are not officers for

the purpose of Impeachment; In re Opinion
of the Justices, 167 Mass. 599, 46 N. E. 118.

A United States senator elect is not a mem-
ber of congress until he has assumed the
duties of his office; U. S. v. Dietrich, 126
P'ed. 676.

See McCornick v. Thatcher, 8 Utah 294,

30 Pac. 1091, 17 L. R. A. 243.

Public officers are public agents or trus-

tees and have no proprietary interest or

property in their office beyond the lawful

term and salary (if any) prescribed; State

V. Hawkins, 44 Ohio St. 98, 5 N. E. 228;

Reals V. Smith, 8 Wyo. 159, 56 Pac. 690.

Their official rights and duties may be chang-

ed at the discretion of the legislature during

their term of office ; State v. Dews, R.' M.
Charlt. (Ga.) 397; but it has been held that

a clerk's office, to be held during good be-

havior, and many other public offices ' are,

under certain limitations, the subject of

property; Hoke v. Henderson, 15 N. O. 18,

25 Am. Dec. 677 ; the emoluments are private

property; id.

The profits of a public office cannot be

assigned for the benefit of creditors; 8 CI.

& F. 295.

The buying and selling of offices was for-

bidden by 5 & 6 Edw. VI. c. 15, under which
it has been held that an officer having a cer-

tain salary or certain annual profits may
make a deputation of it, reserving a sum not

exceeding the amount of hie profits, or the

deputy may lawfully agree to pay so much
out of the uncertain fees of an office ; but if

the office have uncertain fees or profits, an
agreement by the deputy to pay a fixed sum
annually is a sale within the statute; and
so is an agreement to give the deputy all the

profits ; 3 Kent 456.

An agreement by an applicant for an of-

fice to divide the fees with another appli-

cant if the latter withdraw his application

for it, is void; Gray v. Hook, 4 N. Y. 449;

so is a contract for the sale of an office;

Engle V. Chipman, 51 Mich. 524, 16 N. W.
886 ; whether made by the appointing power
or the incumbent; Hall v. Gavitt, 18 Ind.

390. An agreement for compensation for

procuring the appointment or resignation of

a public officer is void; Basket v. Moss, 115

N. C. 448, 20 S. E. 733, 48 L. R. A. 842, 44

Am. St. Rep. 463. So is the sale by the own-
ers of a vessel of the position of master; 2

B. & C. 661; and the promises of a stock-

holder that he will secure to the buyer of

his stock the office of treasurer ; Guernsey v.

Cook, 120 Mass. 501.

Any bargain whereby, in advance of his

appointment to an office with a salary, the

appointee agreed with the individual making
the appointment that he would waive all

salary or accept something less than the

statutory sum, is contrary to public policy

knd void ; Miller v. U. S., 103 Fed. 413 ; Glav-
ey v. U. S., 182 U. S. 595, 21 Sup. Ct 891,

45 L. Ed. 1247; People v. Board of PoUce,
75 N. Y. 38.

The eligibility of an officer is ordinarily
to be determined at the time of taking the
office; State v. Moores, 52 Neb. 770, 73 N. W.
299; Hoy v. State, 168 Ind. 506, 81 N. E.

509, 11 Ann. Cas. 944; Kirkpatrick v.

Brownfieia, 97 Ky. 558, 31 S. W. 137, 29
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li. R. A. 703, 53 Am. St. Rep. 422; State

V. Van Beek, 87 la. 569, 54 N. W. 525, 19

L. R. A. 622, 43 Am. St. Rep. 397 (where

naturalization intervened after election and
before induction). That the election is the

test, see Roane v. Matthews, 75 Miss. 94, 21

South. 665; State v. Lake, 16 R. I. 511, 17

Atl. 552. Where residence in a district was
required, it was held, that this qualification

must exist at the time of election; State v.

Holman, 58 Minn. 219, 59 N. W. 1006.

The tenure of office is never more per-

manent than during good behavior; 3 Kent
454 ; if not protected by the constitution,

it may be changed by the legislature; Com.
V. Weir, 165 Pa. 284, 30 Atl. 835; but its

term cannot be extended when fixed by the

constitution; State v. Brewster, 44 Ohio St.

589, 9 N. B. 849. In England, servants of the

crown, civil as well as military, except in

special cases otherwise pi'ovided by law, hold

their oflice only during the pleasure of the

crown; [1896] 1 Q. B. 116, 121.

The right to appoint to a public office,

when no term of office is fixed by law, car-

ries with it as an incident the absolute pow-
er of removal at any time, without notice

or charges or hearing; State v. Archibald,

5 N. D. 359, 66 N. W. 234.

The suspension of an officer by the gov-

ernor does not deny him the equal protec-

tion of the laws because the governor refuses

to produce to him the evidence against him,

or to confront him with his accusers. He is

not entitled to a jury trial ; Wilson v. North
Carolina, 169 U. S. 586, 18 Sup. Ct. 485, 42

L. Ed. 865.

An officer cannot be removed from office

during his second term for a violation of

duty committed during his first term ; Thurs-
ton V. Clark, 107 Cal. 285, 40 Pac. 435.

The power to remove a corporate officer

for reasonable and just cause is one of the

common-law incidents of all corporations;

Dill. Mun. Corp. § 179; L. R. 23 Ch. D. 1;

but not for pre-existing cause affecting his

capacity to hold the office; id.

The subject is generally regulated by leg-

islation, though there are cases in which
the rule has been applied to officers of mu-
nicipal corporations in the absence of statu-

tory provisions; Richards v. Clarksburg, 30

W. Va. 491, 4 S. E. 774; Savannah v. Gray-
son, 104 6a. 105, 30 S. E. 693 ; State v. New
Orleans, 107 La. 632, 32 SoMth. 22; State v.

Noblesville, 157 Ind. 31, 60 N. E. 704.

It was held that, in the absence of statu-

tory provisions relating to their removal,

public officers could not be removed by a vote

of the town either with or without a hear-

ing before the town or a committee thereof;

Attorney General v. Stratton, 194 Mass. 51,

79 N. B. 1073, 9 L. R. A. (N. S.) 572, 120

Am. St. Rep. 527, 10 Ann. Gas. 883. Wherfr
the charter of a borough provided that its

president be elected by the electors, and

that officer was removed by the governor and

afterwards was appointed by the board of

aldermen to fill the vacancy caused by his

own removal, he was held eligible to fill it;

People V. Ahearn, 60 Misc. 613, 113 N. T.

Supp. 876.

The act of a de facto officer is binding on

the public ; McDowell v. U. S., 159 V. S. 596,

16 Sup. Ct. Ill, 40 L. Ed. 271. Persons com-

ing into a public office to transact business,

who find a person in charge of it, are not

bound to ascertain his authority so to act.

To .them he is an officer de facto, and so far

as they are concerned, de jure; Nofire v.

U. S., 164 TJ. S. 657, 17 Sup. Ct. 212, 41 L.

Ed. 588; though there was no power to appoint

him ; Erwin v. Jersey City, 60 N. J. L. 141, 37

Atl. 732, 64 Am. St. Rep. 584. A municipal

corporation who has paid a salary to a de fac-

to officer who has performed the duties of an
office while the right to it was in litigation,

cannot be held liable therefor again to one
who may thereafter establish his title to the

office; Fuller v. Roberts Co., 9 S. D. 216,

68 N. W. Rep. 308 ; the remedy is against the

de facto officer; id.; Com'rs of Saline Co. v.

Anderson, 20 Kan. 298, 27 Am. Rep. 171.

See Dolan v. New York, 68 N. Y. 279, 23 Am.
Rep. 168; but see Mayfield v. Moore, 53 111.

428, 5 Am. Rep. 52. It is no defence to a
prosecution tor bribery that the act under
which the officer was bribed was unconsti-

tutional; State V. Gardner, 54 Ohio St 24,

42 N. B. 999, 31 L. R. A. 660. See De Facto.
Where the settlement of a question in-

volves the exercise of discretion and judg-
ment, the duty is not ministerial and is be-
yond the review of the judicial department;
Enterprise Sav. Ass'n v. Zumstein, 67 Fed.
1000, 15 C. C. A. 153, 37 U. S. App. 71.

A town collector is responsible as a debtor
and not merely as a bailee; Muzzy y. Shat-
tuck, 1 Den. (N. Y.) 233. It is the policy

of public laws to hold all receivers of public
money to a very strict accountability ; TJ. S.

V. Thomas, 15 Wall. (U. S.) 346, 21 L. Ed. 89.

The obligation to keep safely the public mon-
ey was said to be absolute, vnthout any con-
dition express or impUed ; U. S. v. Prescott,
3 How. (U. S.) 587, 11 L. Ed.' 734; but this

was considered in TJ. S. v. Thomas, 15 Wall.
(U. S.).347, 21 L. Ed. 89; as being too gen-
erally expressed, the court intimating there
that loss of funds under special circumstanc-
es, as by an earthquake, would probably ex-
onerate the official. In the same case it w^s
said that it appears from all the eases (ex-

cept that in Muzzy v. Shattuck, 1 Den. [N.

Y.] 233) that the official bond of an officer

is regarded as laying the foundation of a
more stringent responsibility; but the court
held that the forcible seizure by the rebel
authorities in 1861 of public moneys in the
hands of a loyal government agent, against
his will and without fault on his part, was
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a discharge from his obligation in reference
to such moneys, three judges dissented.

The responsibility of a public officer is de-

termined, not by the law of bailment, but by
the condition of his bond ; Com. v. Comly, 3
Pa. 372.

Where public money is lost by the failure

of a bank ; State v. Copeland, 96 Tenn. 296,

34 S. W. 427, 31 L. E. A. 844, 54 Am. St.

Rep. 840; {contra, Tillinghast v. Merrill, 151

N.-Y. 135, 45 N. E. 375, 34 L. R. A. 678, 56

Am. St. Rep. 612) ; or a city treasurer Is rob-

bed; Healdsburg v. Mulligan, 113 Cal. 205,

45 Pac. 337, 33 L. R. A. 461; (contra, Board
of Education v. Jewell, 44 Minn. 427, 46 N.

W. 914, 20 Am. St. Rep; 586); the official being

free from fault is not liable ; but in Fairchild

V. Hedges, 14 Wash. 117, 44 Pac. 125, 31 L.

R. A. 851 ; an officer was held liable for the

safety of public moneys, lost In an insolvent

bank, even though he was not negligent;

and in New York the liability is very strict-

ly maintained; Tillinghast v. Merrill, 151

N. T. 135, 45 N. E. 375, 34 U R. A. 678, 56

Am. St. Rep. 612. The weight of authority

seems to be in favor of a strict accountabili-

ty; Bush V. Johnson County, 48 Neb. 1, 66

N. W. 1023, 32 L. R. A. 223, 58 Am. St. Rep.

673; Fairchild v. Hedges, 14 Wash. 117, 44

Pac. 125, 31 L. R. A. 851.

A United States officer giving a bond for the

safe-keeping of public moneys is liable in

case of loss, unless it was due to overruling

necessities or the public enemy ; loss by fire

is no defence; his obligation determined by
his bond; it is not a bailment; Smythe v.

U. S., 188 U. S. 156, 23 Sup. Ct. 279, 47 L.

Ed. 425.

Where a subordinate officer takes the place

of his superior in the case of death op dlsa-

ibility, he is entitled to the same salary;

State V. La Grave, 23 Nev. 216, 45 Pac. 243,

35 L. R. A. 233.

There is no federal statute expressly bear-

ing upon removals from office, except § 13
of the act of January 16, 1883—the Civil

Service Act, relating to removal, etc., by
reason of giving or refusing political contri-

butions. The civil service rules of the execu-
tive are but regulations imposed by him upon
his own actions or those of hefl-ds of depart-
ments, and do not confer upon an employe
any property right in his office; Morgan v.

Nunn, 84 Fed. 551. Equity has no jurisdic-

tion over the appointment and removal of
public officers, whether the power is vested
in executive or administrative boards or of-

ficers, or in a judicial tribunal; jurisdiction

belongs exclusively to courts of law ; White
V. Berry, 171 U. S. 366, 18 Sup. Ct. 917, 43
L. Ed. 199.

Equity has no jurisdiction over the ap-
pointment or removal of public officers; the
jurisdiction belongs exclusively to courts of
law ; In re Sawyer, 124 U. S. 200, 8 Sup. Ct.

482, '31 L. Ed. 402; Moulton v. Reid, 54 Ala.

320; Fletcher v. Tuttle, 151 HI. 41, 37 N. E.

683, 25 L. R. A. 143, 42 Am. St. Rep. 220;

Muhler v. Hedekin, 119 Ihd. 481, 20 N. B.

700. But equity will prevent a breach of

trust affecting public franchises, or some il-

legal act, under color or claim of right, af-

fecting Injuriously the property rights of in-

dividuals, and falling under one of the ac-

knowledged heads of equity jurisprudence;

People V. Canal Board, 55 N. T. 390 ; Morgan
V. Nunn, 84 Fed. 554; and it is said that

equity will protect the position of officers

de facto against the interference of adverse

claimants ; High, Inj. § 1315 ; as by enjoining

the dispossession of an officer, by force and
unlawfully, and compelling the defendant to

resort to a remedy at law ; Morgan v. Nunn,

84 Fed. 555.

The president may remove a district at-

torney within four years of his appointment;

Parsons v. U. S., 167 U. S. 324, 17 Sup. a.
880, 42 L. Ed. 185 ; where the history of the

question is reviewed. By the repeal (act of

1887) of the Tenure of Office Act, congress

intended to concede to the president the pow-

er of removal, if it ever took it from him ; id.

In the absence of constitutional or statu-

tory regulation, the power of appointment

carries with it, as an incident, the power of

removal ; Parsons v. U. S., 167 U. S. 324^ 17

Sup. Ct. 880, 42 U Ed. 185.

The Civil Service Act of 1891 is constitu-

tional ; Butler v. White, 83 Fed. 578.

Department regulations cannot enlarge or

restrict the liability of an officer on his bond

;

Meads v. U. S., 81 Fed. 684, 26 C. C. A. 229.

The postmaster-general, when in the dis-

charge of his duties, is not liable for dam-
ages on account of official communications
made by him within those duties, by reason
of any personal motive that might be alleg-

ed to have prompted his action ; Spalding v.

Vilas, 161 U. S. 483, 16 Sup. Ct 631, 40 L.

Ed. 780.

The United States is not liable for the
non-feasance or misfeasance or neglect of

its officers ; German Bk. v. U. S., 148 U. S.

573, 13 Sup. Ct. 702, 37 L. Ed. 564.

A person holding two different federal

offices cannot draw pay for both for the
same period ; Talbot v. U. S., 10 Ct. Cls. 426.

Congress cannot exercise the power of ap-

pointment to office; Shoemaker v. U. S., 147
U. S. 282, 13 Sup. Ct. 361, 37 L. Ed. 170. It

may vest in the president the power to ap-

point a vice-consul; U. S. v. Eaton, 169 U.

S. 331, 18 Sup. Ct. 374, 42 L. Ed. 767.

The act, however tortious, of an executive

officer of a court, done under color of its

process, is to be regarded as a proceeding
of the court, with which courts of concurrent
jurisdiction will not interfere; American
Ass'n v. Hurst, 59 Fed. 1, 7 C. C. A. 598, 16

U. S. App. 325.

An act directing the employment of vete^
ans in the labor service of the common-
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wealth, etc., in preference to other persons,

if
i such veterans are qualified for the work,

is constitutional; Opinion of the Justices,

1.66 Mass. 589, 44 N. E. 625, 34 L. R. A. 58,

three judges dissenting.

One who accepts an office incompatible

with one already held, ipso facto vacates the

first office; Northway v. Sheridan, 111 Mich.

18, 69 N. W. 82; People v. Board of Fire

Com'rs, 76 Hun 146, 27 N. T. Supp. 548.

Where the mayor of Detroit was elected gov-

ernor of Michigan, it was held that he there-

by vacated the former office; Attorney Gen-

eral V. Common Council, 112 Mich. 145, 70

N. W. 450, 37 L. R. A. 211. In Louisiana a

constitutional officer may also hold a munici-

pal office ; State v. Montgomery, 25 La. Ann.
138. See Office.

A woman is eligible to the office of court

clerk where there is no provision expressly

requiring such clerk to be a man, though

the word "he" is used in the constitution of

the state in declaring who is eligible to of-

fice; State v. Hostetter, 187 Mo. 636, 39 S.

W. 270, 38 L. R. A. 208, 59 Am. St. Rep., 515.

The officers of a corporation are not, as

regards their criminal liability, a single per-

son in respect to corporate acts, and there-

fore they may be guilty of conspiracy ; Peo-

ple V. Duke, 19 Misc. 292, 44 N. Y. Supp.

330.

The word "vacant" has no technical nor

peculiar meaning; it flieans empty, unoccu-

pied ; as applied to an office—without an In-

cumbent. An existing office without an in-

cumbent is vacant, whether it be an old or a

new one; Stocking v. State, 7 Ind. 326;

Com. V. McAfee, 232 Pa. 36, 81 Atl. 85.

Where a new office has been created and has

not been filled, a vacancy exists; State v.

Irwin, 5 Nev. Ill ; Stocking v. State, 7 Ind.

326; but see O'Leary v. Adler, 51 Miss. 28.

Where a newly appointed officer fails to qual-

ify as required by law, there is usually not

a vacancy, if, by law, the last incumbent
holds over; State v. Brewster, 44 Ohio St.

589, 9 N. E. 849; State v. Bowden, 92 S. C.

399, 75 S. B. 866 ; but it has been held that
in such case there is a vacancy ; State v.

Beard, 34 La. Ann. 273.

Statutory provisions requiring a bond and
oath of office are usually only directory ; it

will suffice if the oath be taken and the

bond given before a vacancy has been de-

clared; Sprowl V. Lawrence, 33 Ala. 674;
Cawley v. People, 95 111. 249; Chicago v.

Gage, 95 111. 593, 35 Am. Rep. 182; but see

People V. McKinney, 52 N. Y. 374; Johnson
V. Mann, 77 Va. 265 ; State v. Ruff, 4 Wash.
234, 29 Pac. 999, 16 L. R. A. 140.

At common law, the refusal of a public

officer to accept office was indictable ; 4 Term
778; such is still the rule; People v. Wil-

liams, 145 111. 573. Mandamus will lie to

compel a person to enter upon the discharge

of the duties of an office; Edwards v. TJ. S.,

103 U. S. 471, 26 L. Ed. 314 ; People y. WU-

liams, 145 111. 573, 33 N. B. 849, 24 L. R. A.

492, 36 Am. St. Rep. 514.

The term of office and the functions of a

public officer may be ended' by resignation

but he cannot resign until he Is qualified;

Miller v. Board of Sup'rs, 25 Cal. 93. A
resignation of an office should be tendered

to the officer or body having authority to fill

the vacancy by appolQting a successor; Ed-

wards V. U. S., 103 U. S. 471, 26 L. Ed. 314;

Thompson v. U. S., 103 U. S. 480, 26 L. Ed.

521 ; State v. Pollner, 18 Ohio Cir. Ct R. 304;

State V. Super. Ct, 46 Wash. 616, 91 Pac.

4, 12 L. R. A- (N. S.) 1010, 123 Am. St. Rep.

948, 13 Ann. Cas. 870; People v. Williams,

145 111. 573, 33 N. B. 849, 24 L. R. A. 492,

36 Am. St. Rep. 514 ; and it is held in many
cases that an acceptance of the resignation

is necessary; id.; State v. Stickley, 80 S. C.

64, 61 S. B. 211, 128 Am. St. Rep. 855, 15 Ann.

Cas. 136; Coleman v. Sands, 87 Va. 689,, 13

5. B. 148 (this was a registrar of elections

who after resignation not being accepted was
compelled by mandamus to register a voter)

;

U. S. V. Green, 53 Fed. 769 (where an alder-

man resigned after service of mandamus to

secure payment of a judgment against the

city and as the constitution provided that

all elective and appointive officers should

hold until their successors were appointed

and qualified, the alderman was held guilty

of contempt) ; Patrick v. Hagins, 41 S. W.
31, 19 Ky. L. Rep. 482 (police judge, who
after resignation appeared not to have been

accepted, was compelled by mandamus to put

a name on the official ballot) ; so it was held

under a Kentucky statute that a resignation

not tendered to one having power to appoint

the successor is a nullity ; Shacklett v. Island,

146 Ky. 798, 143 S. W. 369, Ann. Cas. 1913C,

602; and in another jurisdiction that it is

the general rule that to make a resignation

effective, in the absence of statute, it should

be tendered to the appointing power, or if

the office is elective to the power authorized

to call an election to fill the vacancy ; Nome
V. Rice, 3 Alaska 602 ; and a resignation im-

plies an expression by the incumbent in some
form, express or implied of the intention to

surrender, renounce, or relinquish the office,

and an acceptance by competent and lawful
authority; id.

The common law rule that the resignation

of a public officer is not complete until the
proper authority accepts it or does something
equivalent thereto, is held to be the rule;

State V. Clayton, 27 Kan. 442, 41 Am. Rep.
418. Where no particular mode of resigna-

tion is prescribed by statute and the appoint-

ment is not by deed, a resignation may be by
parol; Clark v. Board of Education, 112
Mich. 656, 71 N. W. 177 ; Van Orsdall v. Haz-
ard, 3 Hill (N. T.) 243; State v. Ferguson,
31 N. J. L. 107 (overseer of highways),
where Beasley, C. J., referring to TJ. S. v.

Wright, 1 McLean 512, Fed. Cas. No. 16,775,

said that the remark of McLean, J., to the
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effect that a civil officer could resign at any
time and the executive could not compel
him to remain in office, could hai'dly be ap-

plied "to the clafes of officers who are elected

by the people and whose services are abso-

lutely necessary to carry on local govern-

ment." He considered that the common law
rule was in force that a person elected could

not decline to serve. The view that a resig-

nation must be accepted by "the proper au-

thority" was followed in Fryer v. Norton,

67 N. J. L. 537, 52 Atl. 476, where the officer

was a member of a borough council, an elec-

tive office, with power in the mayor to fill

vacancies with concurrence of the council. It

was held that both must concur in accepting

the resignation. The appointment of a suc-

cessor will be deemed an acceptance of the

resignation; Gates v. Delaware County, 1^
la. 405.

On the other hand it is held in many cases

that the acceptance is not necessary and
that a civil officer has the right to resign at

any time, without consent of the President,

who has no power to re^se it and to require

the officer to continue in office; U. S. v.

Wright, 1 McLean 509, Fed. Cas. No. 16,775.

It is said that an unconditional resignation

of an officer, transmitted with the intent

that it be delivered to the authority entitled

to receive it, becomes complete without any
acceptance ; State v. Fltts, 49 Ala. 402 ; Peo-

ple V. Porter, 6 Cal. 26; and that such an
unconditional resignation to take effect im-

mediately becomes effective when deposited

in the post office properly addressed to the

person authorized to receive it; State v.

Clarke, 3 Nev. 566 (United States district at-

torney). In the case of a drainage commis-

sioner (appointed by a county judge) who re-

signed, no acceptance was required and the

Ikw continuing an officer until his successor

is qualified was held to apply only to the

expiration of the term and not to the resig-

nation; Olmsted v. Dennis, 77 N. Y. 878.

The moment his resignation was given to

the officer who appointed him it was effec-

tive and the office became vacant ; id.

A civil officer has the right to resign his

office and had such right at common law and
it is recognized in the constitution; State v.

Blakemore, 104 Mo. 340, 15 S. W. 960, re-

Versing 40 Mo. App. 406; and any doubt in

other jurisdictions as to the right to resign

without concurrence of the officer or body
which has the power to act upon it is re-

moved in this state by the constitutional

recognition of the right of resignation ; State

V. Bus, 135 Mo. 325, 36 S. W. 636, 33 L. R.
A. 616. In that case a school director was
appointed a deputy sheriff and it was held

that the acceptance of a second office oper-

ated as a resignation of the first if they

were Incompatible. Whether they were so

was the main question and it was decided

that they were not

In most of the cases which hold that an
acceptance Is necessary to complete the res-

ignation stress is laid upon the common law
doctrine that not only offices of local char-

acter, the creation of a vacancy in which

would cause public inconvenience, were not

lightly to be abandoned at the mere will of

the incumbent but frequent allusion is made
to the fact that it was compulsory to serve

in such offices and that not only was it

made difficult to resign an office but also

to decline accepting one. This view is

strongly presented by the United States Su-

preme Court in Edwards v. U. S., supra, and
also in the New Jersey cases.

In the cases which hold that an acceptance

is not necessary, the offices in question were
both elective, as of a county judge, and ap-

pointive, 'as United States district attorney

or collector of internal revenue, and there

seems to be no distinction drawn between
them, nor is any expressed with respect to

the character or importance of the office

since the cases which adhere to the right of

resignation without acceptance include such

offices as school director and drainage com-
missioners. No ,distinx?t theory therefore

can be evolved from the cases which will rec-

oncile them though It has been suggested by
one writer on the subject that the rule re-

quiring acceptance is usually applied to local

offices in which vacancies would occasion

special public inconvenience and that the ac-

ceptance is not necessary where the public

interest is not directly involved ; Am. & Engl.

Enc. 1403. While this suggestion has the

merit of plausibility, it cannot be said to

have the support of any judicial authority

and the cases cannot be aligned in accord-

ance with it or indeed v?ith any general rule.

An unconditional resignation transmitted
with intent that it be delivered to the proper
authority cannot be recalled; State v. Pitts,

49 Ala. 402 ; or withdrawn after it has been
received ; State v. Hauss, 43 Ind. 105, 13 Am.
Rep. 384; but a contingent or prospective
resignation can be withdrawn at any time
before acceptance; State v. tfowler, 160 Ala.

186, 48 South. 985, 135 Am. St. Rep. 91;
State V. Murphy, 30 Nev. 409, 97 Pac. 391,

720, 18 L,. R. A. (N. S.) 1210; or after accept-

ance, with the consent of the authority ac-

cepting, where no new rights have interven-
ed; Biddle V. Willard, 10 Ind. 62; Bunting
v. Willis, 27 Grat. (Va.) 144, 21 Am. Rep.
338 ; State v. McGrath, 64 Mo. 139 ; State v.

Beck, 24 Nev. 92, 49 Pac. 1035 ; but where the
office is once surrendered or vacated by the
acceptance of a second office in violation of

law the officer cannot be restored by resign-
ing the second ; Bishop v. State, 149 Ind. 223,
48 N. E. 1038, 39 L. R. A. 279, 63 Am. St
Rep. 270.

A resignation may be withdrawn If not ac-
cepted, and is not effective though a 'suc-

cessor has been appointed, if transmitted
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without the officer's consent, and a condition-

al resignation cannot be accepted except on
the terms made by It, and In the absence of

a corrupt bargain an officer may attach, as a
condition, the appointment of a certain other

person as his successor; State v. Huff, 172

Ind. 1, 87 N. E. 141, 139 Am. St. Rep. 355.

One who resigns an office, manifesting his

Intention by an unequlvocable act, may re-

tract or withdraw it before it Is accepted or

any act done to fill the vacancy; People v.

Board of Police, 26 Barb. (N. Y.) 487; and
where there Is no formal resignation there

must be some conduct Inconsistent with the

retention of office and a formal acceptance

of the resignation or the appointment of an-

other to flu the vacancy; id. A mere inten-

tion to resign is ineffective until properly

manifested; State v. Pollner, supra. There
must be an intention to relinquish a part of

the term, accompanying the act of relinquish-

ment; State V. Ladeem, 104 Minn. 252, 116,

N. W. 486, 16 L. R. A. (N. S.) 1058 ; and if,

obtained by duress the resignation is voida-

ble and may be repudiated by an Immediate
refusal to surrender the office ; id.

A resignation of a public office by impli-

cation may take place by abandonment of

official duties and to complete it the accept-

ance may be manifested by an appointment
of another to fill the place ;, People v. Spenc-

er, 101 111. App. 61. An dfflcer may resign

pending proceedings tor his removal for mal-
feasance in office; State v. Dart, 57 Minn.!

201, 59 N. W 190; Roberts v. Paul, 50 W.
Va. 528, 40 S. E. 470.

• Term of office means "a fixed and defi-

nite period of time;" 30 Am. & E. Corp.

Cas. 351. When no tifae is mentioned in

the law from which the term of office be-

gins. It runs from the date of election; State

V. Constable, 7 Ohio 7, pt. 1.

Officers who are compelled to rely upon
and act through subordinate officers and
employers are not ordinarily responsible to:

the government for their misfeasance or non-.

feasance; People v. Coler, 31 App. Dlv. 523,i

52 N. Y. SUpp. 197.

It is now generally agreed that, in the ab-
sence of any statute to the contrary, the
president, together with the secretary or
cashier, are presumed, in favor of third per-
sons purchasing in good faith and for value,

to have power to convey property of the
corporation in its name, in the ordinary
course of its business. Other officers have
not this power ; Abbott's Trial Evidence 52

;

Louisville, N. A. & C. R. Go. v. Louisville

Trust Co., 174 tj. S. 552, 19 Sup. Ct. 817, 43
L. Ed. 1081. The president of a corporation

is recognized as its business head, and any
contracts pertaining to its affairs, within the
general power of such officer, executed by
him on its behalf, will, in the absence of
proof to the contrary, be presumed to have
been done by authority; Lloyd & Co. v.

Matthews, 223 111. 477, 79 N. E. 172, 7 L. R.

A. (N. S.) 376, 114 Am. St. Rep. 346; Little

SawmlU Val. T. or P. Road Co., 194 Pa. 144,

45 Atl. 66, 75 Am. St. Rep. 690. But in some

eases it is held that general authority to act

for the corporation must be shown ; Lyndon
Mill Co. V. Biblical Inst, 63 Vt. 581, 22 Atl.

575, 25 Am. St. Rep. 783; Mathias v. Springs

Ass'n, 19 Mont. 359, 48 Pac. 624.

As to officers of a corporation as parties

in patent cases, see Infeingement. As to

service on corporation officers, see FoEjacGN

COBPOBATIONS.

See Mandamus; Quo Wabbanto.
See Mechem, Publ. Off.; Service; Tenure

or OrHCE; Office; Cashier; Director;
Longevity Pay; Loan; National Banks,
and the titles of various public and corpora-

tion officials.

OFFICER DE FACTO. One who has the

reputation of being the offlcet he assumes to

be, and yet is not a good officer in point of

law ; 6 East 368. See De Facto.

OFFICIAL. In Old Civil Law. The person

who was the minister of, or attendant upon,

a magistrate.

In Canon Law. The person to whom the
bishop generally commits the charge of

his spiritual jurisdiction bears this name.
Wood, Inst. 30, 505; Merlin, Rupert.

OFFICIAL PRINCIPAL. See Court of
Arches.

OFFICIAL SOLICITOR TO THE COURT
OF CHANCERY. An officer in England
whose function is' to protect the suitors'

fund, and to administer under the direction

of the court, so much of it as comes under
the spending power of the court.

OFFICIAL TRUSTEES OF CHARITIES.
Charity commissioners in England, crea:ted

by 16 & 17 Viet. e. 137, and amended by 18
& 19 Vict. c. 24.

OFFICIAL USE. An active use before tHe
statute of uses, which Imposed some duty
on the legal owner or feoffee to uses, as a
conveyance to A with directions for him to
sell the estate and distribute the proceeds
amongst B, C, and D. To enable A to pe^--

form this duty he had the legal possession
of the estate to be sold. Wharton.

OFFICIARIIS NON FACIENDIS VEL
AMOVENDIS. A writ addressed to the mag-
istrates of a corporation, requiring them not
to make such a man an officer, or to put
one out of the office he has, until inquiry is

i

made of his manners, etc. Reg. Oiig. 126.

OFFICINA JUSTITI/E. The workshop or
office of justice. In English Law. The chan-
cery was formerly so called, because all

writs Issued from it, under the great seal,

returnable into the courts of common law.
See Chancery. ;

OFFICIO, EX, OATH OF. An oalji

whereby a person might be obliged to make
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any prespntinent of any crime or offence,

or to confess or accuse himself of any crim-

inal matter whereby he might he liable to

any censure, penalty, or punishment. 3 Bla.

C!om. 447.

OFFICIOUS WILL. A testament by

which a testator leaves his property to his

family. Sand. Just Inst. 207.

OFFSET. See Set-Off.

OFFSPRING. The word offspring in its

proper and natural sense extends to any de-

gree of lineal descendants and has the same
meaning as issue. 82 L. J. Ch. 373.

OHIO. One of the states of the Ameri-
can Union.
MassachusettB, Connecticut and Virginia claimed,

under tlieir respective charters, tlie territory lying

northwest of the river Ohio. At the solicitation of

the continental congress, these claims were, soon
after the close of the war of independence, ceded to

the United States. Virginia, however, reserved the
ownership of the soil of three million seven hundred
thousand acres between the Scioto and the Little

Miami rivers, for military bounties to the soldiers

of her line who had served in the revolutionary
war ; and Connecticut reserved three million six

hundred and sixty-six thousand acres in north-
ern Ohio, now usually called the "Western Reserve."
The history of these reservations, and of the several

"purchases" under which lE^nd-titles have been ac-

quired in various parts of the state, will be found
in Albachi's Annals of the West, in the Preliminary
Sketch of the History of Ohio, in the first volume of

Chase's Statutes of Ohio, and in Swan's Land Laws
of Ohio. The conflicting titles of the states having
been extinguished, congress, on July. 13, 1187, passed
the celebrated ordinance for the government of the
territory northwest of the river Ohio. 1 Curw, Rev.
Stat, of Ohio 86. It provided for the equal distribu-

tion of the estates of intestates among their chil-

dren, gave the widow dower as at common law,

regulated the execution of wills and deeds, secured
perfect religious toleration, the right of trial by
jury, jud^iciai proceedings according to the course
of the common law, the benefits of the writ of
habeas corpus^ security against cruel and unusual
punishments, the right of reasonable bail, the in-
violability of contracts and of private property, and
declared that "there shall be neither slavery nor
involuntary servitude in the said territory, other-
wise than in the punishment of crimes whereof the
party shall have been duly convicted."

These provisions have been, in substance. Incor-
porated into the constitution and laws of Ohio, as
well as of the other states which have since been
formed within "the territory." The ordinance has
been held to l}e a mere temporary statute, which
was abrogated by the adoption of the ' constitution
of the United States. Palmer v. Cuyahoga Co., 3
McLean 226, Fed, Cas. No. 10,688; Pollard v. Hagan,
3 How. (U. S.) 212, 11 L. Ed. 565 ; Strader v. Grah-
am, 10 How. (U. S.) 82, 13 L. Ed. 337. See Ordinance
OF 1787.

On the 30th of October, 1802, congress passed an
act malcing provision for the formation of a state
constitution, under which, in 1803, Ohio was ad-
niltted into the Union, under the name of "the
State of Ohio." This constitution was never sub-
mitted to a vote of the people. It continued to be
the organic law of Ohio until September 1, 1851,

when it was abrogated by the adoption of the
present constitution.

The bill of rights which forms a part of this con-
stitution contains the provisions common to such
Instruments in the constitutions of the different

states. Such are the prohibitions against
, any laws

Impiairlhg the right of peaceably assembling to con-
sult tor the common good, to bear arms, to have a

trial by Jury, to worship according to the dictates

of one's own conscience, to have the benefit of the

writ of habeas corpus, to be allowed reasonable bail,

to be exempt from excessive fines and cruel and

unusual punishment, not to be held to answer for a

capital or otherwise infamous crime unless o» pre-

sentment or indictment of a grand jury, to have a

copy of the indictment, the aid of counsel, compul-

sory process for witnesses, a speedy and public

trial, to be privileged from testifying against one's

self, or from being twice put in jeopardy for the

same offence. Provision is also made against the

existence of slavery, against transporting offenders

out of the state, against imprisonment for debt

unless in cases of fraud, against granting heredi-

tary honors, against quartering soldiers in private

houses, for the security of persons from unreason-

able arrest or searches, and for the freedom of

speech and the press. Extensively amended in 1912.

OIL. Petroleum or rock oil is a mineral

substance obtained from the earth by pro-

cess of mining, and the land from which It

is obtained is called mining land; Kelly v.

Oil Co., 57 Ohio St. 317, 49 N. B. 399, 39 L.

R. A. 765, 63 Am. St Rep. 721 ; Gill v. Wes-

ton, 110 Pa. 313, 1 Atl. 921. It is a part

of the realty; id.; Appeal of Stoughton, 88

Pa. 198. It was held not a mineral; 23 L.

D. 222. This was reversed by act of con-

gress which made oil lands patentable the

same as placers; 23 L. D. 222, reversed by

25 L. D. 351.

But it is held that a reservation of "all

timber suitable for sawing," also all miner-

als," will not include petroleum, the ordi-

nary meaning of the word mineral overcom-

ing the technical meaning ; Dunham v. Kirk-

patrick, 101 Pa. 36, 47 Am. Rep. 696.

A property owner has a right to drill for

oil through a stratum of coal belonging to

another; Chartiers B. C. Co. v. Mellon, 152

Pa. 286, 25 Atl. 597,, 18 L. R. A. 702, 34 Am.
St. Rep. 645. A contract giving the right to

explore for oil, and if any be found, to sink

wells, is a license only ; Dark v. Johnston,

55 Pa. 164, 93 Am. Dec. 732. A lease of land

with the right to bore for oil is a lease and
not a sale of the oil; Duffield v. Hue, 129

Pa. 94, 18 Atl. 566.

Title under an oil and gas lease is in-

choate and for purposes of exploration only

until oil or gas is found. If none is found
no estate vests in the lessee, and his title

ends when the unsuccessful search is aban-
doned. If found then the right to produce
becomes a vested right.

Where a lessee drilled a dry well, and
removed substantially all his machinery
therefrom, and did nothing further in the

search, and asserted no title for nine years,

until after a lease has been made to other

parties, it was assumed as matter of law
that the first lease was abandoned ; Calhoon
v. Neely, 201 Pa. 97, 50 Atl. 967.

Oil produced from wells on lands leased
for oil purposes during the owner's life is

income; Woodburn's Estate, 138 Pa. 606, 21
Atl. 16, 21 Am. St Rep. 932. Where a life

tenant united with, a remainder-man in

leasing new oil territory, the court appointed



OIL 2411 OLD STYLE

a trustee to hold and invest the royalties and
pay the Income to the life tenant, and at

her death, the principal to the remainder-

man; Blakley v. Marshall, 174 Pa. 425, 34

Atl. 564. A life tenant cannot lease new oil

territory, never operated before her title ac-

crued; Marshall v. Mellon, 179 Pa. 371, 36

Atl. 201, 35 L. R. A, 816, 57 Am. St. Eep. 601.

When oil reaches a well and is produced

at the surface, it becomes personal property

;

Kelly v.. Oil Co., 57 Ohio St. 317, 49 N. B.

399, 39 L. R. A. 765, 63 Am. St. Kep. 721.

As to whether one holding oil on storage who
converts it to his use is guilty of larceny as

bailee, see Hutchison v. Com., 82 Pa. 472.

It is a proper subject for police regula-

tion; Red "C" Oil Co. v. Board of Agricul-

ture, 222 U. S. 380, 32 Sup. Ct. 152, 56 L. Ed.

240.

See Bryan, Petroleum and Natural Gas;
as to oil leases, see Evans v. Trust Co.

(Ind.) 29 N. E. 398, 31 L. R. A. 673; as to

UabiUty for rent on oil leases, see Kunkle v.

Gas 'Co., 165 Pa. 133, 30 Atl. 719, 33 L. R.
A. 847 ; as to assignment of an oil lease, see

Woodland Oil Co. v. Crawford, 55 Ohio St.

161, 44 N. E. 1093, 34 ,L. R. A. 62. See Nat-
tTEAi, Gas; Eminent Domain; Pipe Lines;
Mines and Mining; Waste.

OKLAHOMA. One of the United States,

admitted to the Union November 16, 1907.
By the enabling Act of June 16, 1906, a constitu-

tion was adopted and a state government establish-
ed covering the territory previously known' as Okla-
homa and the Indian Territory. The enabling act
contains the provision that nothing contained in the
state constitution shall be construed to limit or
affect the right or authority of the government of
the United States to make any law or regulation re-

specting the Indians, their lands, property or other
rights by treaties, agreement, law or otherwise
which it would have been competent to make if the
act had never been^ passed. The purpose of this

proviso was held not* to repeal by implication exist-

ing laws made for Indian Territory ; Ex parte
Webb, 225 U. S. 683. 32 Sup. Ct. 769, 56 L. Ed. 1248.

The portion of the state which had been called
Indian Territory did not cease to be Indian coun-
try; U. S. Exp. Co. V. Friedman, ISl Fed. 679, 112

C. C. A. 219; Hallowell v. U. S., 221 U. S. 317, 31
Sup. Ct. B87. 55 L. Ed. 750. It includes all that
portion of the United States known as the Indian
Territory.

See Indian Tbibb.

OLD AGE PENSIONS. See Pension.

OLD BAILEY. A prison in Londont so

called from the ancient bailey between Lud-
gate and Newgate. Bailey was the external

wall of defence about a feudal castle.

OLD NATURA BREVIUM. The title of

an English book, so called to distinguish it

from Fitzherbert's work entitled Natura
Brevium, after the publication of the latter.

The Old Natura Brevium contains the writs

most in use in the reign of Edward III., to-

gether with a short comment on the applica-

tion and properties of each of them.

OLD STYLE. The mode of reckoning time

in England until the year 1752, when the

New Style, at present in use, and which bad

prevailed in the Roman Catholic countries

of the continent since 1582, was introduced.

According to the O. S., the year commenced

on the 25th of March and every fourth year

was a leap-year, instead of, as now, but 97

leap years in 400 years ; Moz. & W.

OLD TENURES. The title of a small

tract, which contains an account of the vari-

ous tenures by which land was holden in

the reign of Edward III. It was published

in 1719, with notes and additions, with the

11th edition of the First Institutes, and re-

printed in 8vo in 1764, by Serjeant Hawkins^

in a selection of Coke's Law Tracts.

OLEOMARGARINE. Artificial butter

made out of animal fat, milk, and other

substances; imitation butter. Anderson's

L. Diet.

Oleomargarine is a recognized .article of

food and commerce, and being thus a law-

ful article of commerce it cannot be wholly

excluded from importation into a state from

another state where it was manufactured,

though the former .state may so regulate the

introduction as to insure purity, without

having the power totally to exclude it;

SchoUenberger v. Pennsylvania, 171 U. S. 1,

18 Sup. Ct. 757, 43 L. Ed. 49. This case was
followed in People v. Crawford Co., 62 Misc.

240, 114 N. T. Supp. 945i, where it was held

that the la,w may validly prescribe that it

shall be sold for what it actually is and that

the Introduction of substances merely to

make it resemble butter and sell therefor

may be prohibited.

The New Hampshire act prohibiting the

sale of oleomargarine unless it is of a pink
color is invalid as being, in necessary ef-

fect, prohibitory. The act is not an inspec-

tion law, it provides for no inspection, and
apparently none was intended. It is an ab-

solute prohibition of the sale of an article of
commerce; Collins v. New Hampshire, 171

U. S. 30, 18 Sup. Ct. 768, 43 L. Ed. 60.

The Massachusetts act of March 10th,

1891, "to prevent deception in the manu-
facture and sale of imitation butter," in

its application to the sales of oleomargarine
artificially colored and brought into Massa-
chusetts, is in conflict with the commerce
clause of the federal constitution; Plumley
V. Massachusetts, 155 U. S. 461, 15 Sup. Ct.

154, 39 L. Ed. 223.

An act prohibiting the manufacture and
sale of oleomargarine of any shade or tint

of yellow is invalid, it appearing that the
product was perfectly healthful and free

froiji coloring matter and that the result of
the act was not to prevent fraud or to aid
the public health, but to prohibit making a
wholesome article; State v. Hanson, US
Minn. 85, 136 N. W. 412, 40 L. R. A. <N. S.)

865, Ann. Cas. 1913B, 405.

An act forbidding the manufacture and,
sale of oleomargarine, made in imitation of
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yellaw butter, is a valid exercise of the po-

lice power; Com. v. Huntley, 156 Mass. 236,

30 N. E. 1127, 15 L. R. A. 839.

A state has the power to determine wheth-

er to permit the manufacture and sale of

oleomargarine within the state or entirely

to forbid the same, so long as the legislation

is therein confined; Powell v. Pennsylvania,

127 U. S. 678, 8 Sup. Ct. 992, 1257, 32 L. Ed.

253, explained in Schollenberger v. Pennsyl-

vania, 171 U. S. 16, 18 Sup. Ct. 757, 43 L. Ed.

49.

Under its taxing power and in connec-

tion with the internal revenue system, con-

gress has passed a law defining butter and
oleomargarine and imposing a tax upon and
regulating the sale, etc., of oleomargarine.

See U. S. V. Eaton, 144 U. S. 677, 12 Sup. Ct.

764, 36 L. Ed. 591.

Such legislation does not infringe the con-

stitutional guaranty of due process of law
because its effect may be to suppress the

manufacture of the article; McCray v. U.

S., 195 U. S. 27, 24 Sup. Ct: 769, 49 L. Ed. 78,

1 Ann. Cas. 561 ; Cliff v. U. S., 195 U. S. 159,

25 Sup. Ct 1, 49 L. Ed. 139.

In many of the states the manufacture
and sale of this substance are prohibited by
statute, unless made in a specified form and
In such manner as will inform the buyer as
to its real character.

In England, all pactages must be marked,
as must each parcel exposed for sale. See
[1895] 2 Q. B. 657.

See Oeiqinal Package.

OLERON, LAWS OF. See Code.

OLIGARCHY (Gr. i^iiyo; and ap%^. The gov-

ernment of a few). A name given to des-

ignate the power which a few citizens of

a state have usurped, which ought by the

constitution to reside In the people. Among
the Romans, the government degenerated

, several times into an oligarchy,—for exam-
ple, under the decemvirs, when they became
the only magistrates in the commonwealth.
See Government.

OLOGRAPH. See HOLOGEAPH ; Wni.
OMISSION. The neglect to perform what

the law requires.

When a public law enjoins on certain offi-

cers duties to be performed by them for the

pubUc, and they omit to perform them, they

may be indicted : for example, supervisors of

the highways are required to repair the pub-

lic roads; the neglect to do so will render
them liable to be Indicted.

When a nuisance arises ia consequence of

an omission, it cannot be abated, If it b.e a
private nuisance, without giving notice, when
such notice can be given. See Commission;
Nuisance.

OMNIA PERFORMAVIT (Lat. he has done

all). In Pleading. A good plea in bar where
all the covenants are in the affirmative,

i'.ailey v. Rogers, 1 Greenl..(Me.) 189.

OMNIBUS. For all; containing two or

more independent matters. Applied to a

count in a declaration, and to a bill of legis-

latipn, and perhaps to a 61ause in a will,

which comprises more than one general sub-

ject. Yeager v. Weaver, 64 Pa. 428 ; Parkin-

son v. State, 14 Md. 193, 74 Am. Dec. 522.

See In Omnibus.

OMNIUM (Lat). In Mercantile Law. A
term used to express the aggregate value of

the different stock in which a loan is usually

funded. 2 Esp. 361; 7 Term 630.

ON. As denoting contiguity or neighbor-

hood, it may denote near to as well as at;

Bumam v. Banks, 45 Mo. 349; and has been

held to. be interchangeable with upon. Sut-

ton V. Com., 85 Va. 128, -7 S. B. 323. It is

not equivalent to immediately on ; Masters v.

McHolland, 12 Kan. 25.

ON ACCOUNT OF WHOM IT MAY CON-
CERN, FOR WHOM IT MAY CONCERN. A
clause in policies of insurance, under which

all are insured who have an insurable in-

terest at the time of effecting the insurance

and who were then contemplated by the pai;;

ty effecting the Insurance. 2 Pars. Marit

Law 30.

ON ALL FOURS. A phrase used to ex-

press the idea that a case at bar is in all

points similar to another. The one is said

to be on all fours with the other when the

facts are similar and 'the same questions of

law are involved. See In Omnibus.

ON BEHALF. Where security is to be

given on behalf of a person it cannot be

given by the person himself. L. R. 4 C. P.

235.

ON BOARD. A devise of goods on board

a ship may pass goods on boasd at the. date

of the will, but afterwards removed. 1 Ves.

Sen. 271.

ON CALL. There Is no legal difference

between an obligation payable "on demand"
and one payable "on call." Bowman v. Mc-

Chesney, 22 Graft (Va.) 609.

ON DEMAND. A promissory note paya-

ble on demand is a present debt and is pay-

able without demand.. Young v. Weston,

39 Me. 494. It is payable the instant the

note is signed ; no demand is necessary prior

to bringing an action; 2 M. & W. 461 ; 34 Oh.

D. 566.

ON STAND. A term used in the law of

landlord and tenant A tenant of a farm
who cannot carry away manure but has the

right to sell it to his successor, is said to

have the right of on stand on the farm for

it till he can sell it; he may maintain tres-

pass for the taking of it by the incoming ten-

ant before it is sold. See 16 East 116.

ONE MAN COMPANY. See Promoters.

ONERANDO PRO RATA PORTIONIS. A
writ that lay for a joint tenant, or tenant
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In common, who was distrained for more
rent tban his proportion of the land came
to. Keg. Orlg. 182.

ONERARI NON (Lat. ought not to be bur-

dened). In Pleading. The name of a plea by
which the defendant says that he ought not

to be charged. It is used in an action of

debt; 1 Saund. 290, n. A.

ONERATIO. A lading; a cargo.

ONERIS FERENDI JUS(Lat of bearing a

burden). In Civil Law. The name of a servi-

tude by which the wall or pUlar of one
house is bound to sustain the weight of the

buildings of the neighbor.

The owner of the servient building is

bound to repair and keep it sufficiently

strong for the weight it has to bear. Dig. 8.

2. 23.

ONEROUS CAUSE. In Civil Law. A val-

uable consideration.

ONEROUS CONTRACT. In Civil Law.

One made for a consideration given or prom-
ised, however small. La. Oiv. Code, art.

1767.

'onerous gift. The gift of a thing

subject to certain charges imposed by the

giver on the donee. Pothier, Obi.

ONEROUS TITLE. Under the Spanish
and Mexican law that which was created by
a valuable consideration, as the payment of

money, the rendition of services, and the

lilie, or by the performance of conditions or

payment of charges to which the property

was subject. See Scott v. Ward, 13 Cal.

458.

ONOMASTIC. A term applied to a signa-

ture which is in a different handwriting
from the body of tlie instrument. 2 Benth.
Jud. Ev. 460.

ONUS EPISCOPALE. Ancient custom-

ary payments from the clergy to their dioce-

san bishop, of synods, pentacostals, etc.

ONUS IMPORTANDI. The charge of im-
porting merchandise, mentioned in 12 Car.

II. c. 28.

ONUS PROBANDI (Lat.). In Evidence.

The burden of proof.

It is a general rule that the party who
alleges the affirmative of any proposition

shall proye it. It is also a general rule that

the onus probandi lies upon the party who
seeks to support his case by a particular

fact : for example, when to a plea of infancy

the plaintiff replies a promise after the de-

fendant had attained his age, it is sufficient

for the plaintiff to prove the promise, and it

lies on the defendant to show that he was
not of age at the time; 1 Term 648. But
where the negative involves a criminal omis-

sion by the party, and, consequently, where
the law, by virtue of the general principle,

presumes his innocence, the affirmative of

the fact is also presumed. See Hartwell v.

Root, 19 Johns. (N. Y.) 345, 10 Am. Dec.

232; Hicks v. Martin, 9 Mart. O. S. (La.)

48, 13 Am. Dec. 304; Morgan v. Mitchell, 3

Mart. N. S. (La.) 576. The burden of proof

of the want of mental capacity of a person

at the time of his marriage is on those as-

serting it, in the absence of proof of a con-

firmed condition of lunacy or idiocy prior to

such marriage; Nonnemacher v. Nonnemach-
er, 159 Pa. 684, 28 Atl. 439.

In general, wherever the law presumes

the affirmative, it lies on the party who de-

nies the fact to prove the negative ; as when
the law raises a presumption as to the con-

tinuance of life, the legitimacy of children

born in wedlock, or the satisfaction of a

debt.

The party on whom the onus proiandi lies

is entitled to begin, notwithstanding the tech-

nical form of the proceedings; 1 Stark. Ev.

584. See Burden of Proof; Opening and
Closing; Negative.

OOPHORECTOMY. The removal of the

ovaries in which the female germinal ele-

ment or ovum is produced. See Vasectomt.

OPEN. To begin. He begins or opens
who has the affirmative of an issue. 1 Greenl.

Ev. § 74.

To open a case is to make a statement of

the pleadings in a case, which is called the
opening. This should be concise, very dis-

tinct, and perspicuous. Its use is to enable
the judge and jury to direct their attention

to the real merits of the case and the points
in issue ; 1 Stark. 439 ; 2 id. 317.

To vacate; to relieve a party who has an
equitable right to such relief against a pro-

ceeding which is to him a formal or legal

bar; to allow a re-discussion on the merits.

For example, to open a rule of court. 2
Chltty, Bail 265; 1 Mann. & G. 555; 7 Ad.
& E. 519. To open a judgment or default;
Taylor v. Place, 4 R. I. 324 ; Rogan v. Walk-
er, 1 Wis. 631. See Opening a Judgment.
To open an account; to make a judicial an-
nouncement, that a party, e. g. an executor,
shall not be absolutely bound by the account
he has rendered, but may show that it con-
tains errors to his prejudice. To open a
marriage settlement or an estate-tail; i. e.

to allow a new settlement of the estate. To
open biddings; i. e. to allow a re-sale. See
Opening Biddings. To open a contract;
Tucker v. Madden, 44 Me. 206 j a highway;
State V. County Ave. Com'rs, 37 N. J. L. 14.

OPEN A CREDIT. To accept or pay the
draft of a correspondent •vj'ho has not fur-

nished funds. Pardessus, n. 296.

OPEN ACCOUNT. A running or unsettled
account; not completely settled, but subject
to future adjustment. Sheppard v. Wilklns,
1 Ala. 62 ; Dolhonde v. Laurans, 21 La. Ann.
406; Purvis v. Kroner, 18 Or. 414, 23 Pac.
260.
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OPEN COMMISSION. A commission with-
out written interrogatories issued out of any
one of certain courts of record, an issue of
fact having been, joined in that court, to take
the testimony of witnesses, not within the
state, but within the United States and Can-
ada ; N. Y. Code Ov. Proc. §§ 893, 894, 897.

The application for an open commission will

be dented where there is reason to believe

that a commission with interrogatories will

develop all the facts bearing upon the case.

Dickinson v. Bush, 17 Weekly Dig. (N. T.) 17.

OPEN COURT. A court formally opened
and engaged in the transaction of all judi-

cial functions. Hobart v. Hobart, 45 la. 501.

A court to which all persons have free ac-

cess as spectators while they conduct them-
selves in an orderly manner.
The term is used in the first sense as dis-

tinguishing a court from a judge sitting in

chambers or informally for the transaction

of such matters as may be thus transacted.

See Chambees; Cotjkt.

In the second sense, all courts in the Unit-
ed States are open ; but in England, former-
ly, while the parties and probably their wit-

nesses were admitted freely in the courts, all

other persons were required to pay in order
to obtain admittance. Stat. 13 Edw. I. cc.

42, 44; Barr. on the Stat. 126, 127. See Prin.

of Pen. Law 165.

In most of the states the constitution pro-
vides that persons accused shall have a
speedy public trial; Stimson, Am. Stat. L. §

131. This has been construed to mean that
"the doors of the court-room are expected
to be kept open, the public are entitled to be
admitted, and the trial is to be ptrtjlic in all

respects . . . with due regard to the size

of the court-room and the conveniences of the
court, the right to exclude objectionable char-
acters and youth of tender, years, and to do
other things which may facilitate the proper
conduct of the trial;" People v. Hartman,
103 Cal. 242, 37 Pac. 153, 42 Am. St. Rep.
108 ; in this case a conviction of assault with'
intent to commit rape was reversed because
against defendant's objection all persons were
excluded except the ofiicers of the court and
the defendant ; id. In a trial of a civil case
of trespass for adultery the judgment was re-

versed because all but parties and witnesses
were excluded; Williamson v. Lacy, 86 Me.
80, 29 Atl. 943, 25 L. R. A. 506.

In California the court may direct the trial

of issues of fact in private ; Cal. Code, C. P.

§ 125; but this act does not authorize the
court to forbid the publication of the testi-

mony, and when such an order was made,
an order of contempt against a newspaper
publisher was reversed; In re Shortridge, 99
Cal. 526, 34 Pac. 227, 21 L. R. A. 755, 37 Am.
St. Rep. 78. On a trial for assault with in-

tent to kill, all persons were excluded except
officers of the court, press reporters, and
friends of defendant; the order was made
on behalf of defendant, who was liable to be I

excited by a crowd, as well as to preserve

order, and it was held that her right to a

public trial was not violated ; People v. Ker-

rigan, 73 Cal. 222, 14 Pac. 849.

In a suit for an injunction against the Use

of secret processes it was held error to ex-

clude evidence of the details, as accurate

knowledge on the subject is required before

granting an injunction, but the embodiment
of the secret in the injunction is not neces-

sary; testimony taken in camera may be
sealed, and used only when it becomes neCr

essary to determine whether there has been
a violation; Taylor I. & S. Co. v. Nichols,

73 N. J. Eq. 684, 69 Atl. 186, 24 L. R. A.

(N. S.) 933, 133 Am. St. Rep. 753.

It was said by Lord Bldon that it was
the uniform practice in chancery, as long
as the court had existed, in the case of fami-
ly disputes, on the application of counsel on
both sides, to hear the same in the chancel-

lor's private room, and that what was so

done was not the act of the judge but of the
parties; Coop. t. Eldon 106; in a later case,

on application for a private hearing relating

to the custody of a young lady who w:as a
ward of the court. Lord Brougham directed

the case to be heard in private on the assur-

ance of counsel that such course was proper,

notwithstanding that one party withheld his

consent; 2 Russ. & M. 688; and it is noted
that this course was frequently followed by
the same judge; id. In a patent case, the
court being of opinion that the patent was
valid, permitted the defendant to state his
secret process in camera; 24 Ch. D. 156 ; an
application for an injunction to restrain a
solicitor from disclosing confidential infor-

mation was ordered to be heard in private
without consent of defendant, upon the state-

ment of
.
plaintiffs counsel that in his opinion

a public hearing would defeat the object of
the action; .31 Ch. D. 55; 9 Ch. App. 522;
but this will not be done without consent of

both parties unless it is clear that such
would be the result of a public hearing; id.

It has been held that suits for nullity of
marriage or judicial separation may be heard
in camera, but not a petition for dissolution
of marriage

; L. R. 1 p. & d. 640 ; this case
was put upon the ground that the matter
was controlled, to. that result, by 20 & 21
Vict. c. 85, § 22; but in a later case there
was a distinct disapproval of the limitation,
and it was said that as the ecclesiastical
courts had the power to hear nullity suits in
private when it was desirable for the sake
of public decency, the same power must ex-
ist in other cases wjtiere it was required for
the same reason; L. R. 3 P. & M. 230. It
was held that under the English practice, a
law court had power to try a case in camera,
without a jury, when the parties consent; 53
J. P. 822.

In 4 Ch. D. 174, Jessel, M. R., considered
"that the High Court of Justice had no pow-
er to hear cases in private even with the
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' Consent of the parties, except cases afifecting

lunatics or wards of court, or where a pub-
lic trial would defeat the object of the ac-

tion." The report of the case contains many
interesting interpellations of the court dur-
ing the argument.
Lord Esher, M. R., said in Pittard v. Oli-

ver that as to proceedings In courts of justice

it was for the interest of all the public to

hear what takes place in court; [1891] 1 Q. B.

474, where it was held that where matters dis-

cussed in camera were privileged, the pres-

ence of reporters did not take away the privi-

lege. And in another case the same judge
said that "public policy requires that some
hardship should be suffered by individuals

rather than that judicial proceedings should
be held in secret ;" [1893] 1 Q. B. 65. Again,
it was said by North, J.,, in holding the
publication of proceedings in open court to be
privileged, that "the general rule is an ex-

cellent one, that legal proceedings should be

in public;" [1894] 3 Ch. 193, where it was
held contempt to publish any account how-
ever meagre, and whether accurate or inac-

curate, of a hearing in camera.
As long ago as 1829, Mr. Justice Bayley

declared "that it is one of the essential qual-
ities of a court of justice that its proceedings
should be public, and that all parties who
may be desirous of hearing what is going
on, if there be room in the place for that

purpose,—provided they do not interrupt the

proceedings, and provided there is no specitic

reason why they should be removed,—have
a right to be present for the purpose of hear-

ing what is going on"; 10 B. & C. 237; it

was there held that an action would, be
against a justice of the peace for excluding

from his court the attorney of an absent

defendant
The subject was fully argued and consid-

ered in Scott V. Scott, [1913] A. C. 417, in

the House of Lords and certain questions

were finally settled. It was there held that

a suit for nullity of marriage cannot be

heard in camera. The only exceptions to the

general rule prescribing publicity of courts

are suits affecting wards, those in relation

to lunatics, and thirdly, those where secrecy

(as a secret process or discovery) is of the

essence of the cause. The consent of the

parties to try a case in camera does not give

jurisdiction. Here, after a hearing in camera
In the court below, one of the' parties had
exhibited to three persons copies of the tes-

timony, and was adjudged to be in contempt.

This judgment was reversed above. In his

opinion Lord Shaw quoted Hallam as saying

that "he ranks the publicity of judicial pro-

ceedings even higher than the rights of Par-

liament as a guaranty of public security";

and proceeds : "There is no greater danger
than that which proceeds little by little, un-

der cover of rules of procedure, and at the

instance of the judges themselves."

It has been pointed out that as to two of

the exceptions above stated, infancy and
lunacy, the jurisdiction of the court is par-

ental or administrative. Even here Lord
Shaw, partially disagreeing with the other

judges, was of opinion that neither infants

nor lunatics should be prohibited from pub-

lishing facts relating to themselves merely

because they were elicited at a trial in cam-
era. The English Children's Act 1908 and
the Incest Act 1908 both provide that certain

criminal trials under those acts should be
held in camera.
The settled judgment of our ancestors and

ourselves is that publicity in the administra-
tion of the law is on the whole worth more
to society than it costs. Pollock, Expansion
of C. L. 32.

A hearing in camera differs from one at
chambers (g. v.) ; the former being a private
hearing by a court and the latter a hearing
by a judge not in a riegular session of court.

See 15 Am. L. Rev.. 427; People v. Mur-
ray, 89 Mich. 276, 50 N. W. 995, 14 L. R. A.

809, 28 Am. St. Rep. 294, where the subject
is fully discussed. See In Cameba.
The subject is further treated under

Trial.

OPEN ENTRY. See Bntey.

OPEN FOR BUSINESS. A store Is open
for business when, according to custom, the
door is locked after dark, but customers can
get In by knocking. Sun Ins. Co. v. Jones,
54 Ark. 376, 15 S. W. 1034.

OPEN INSOLVENCY. The condition of a
person having no property, within the reach
of the law, applicable to the payment of any
debt. Hardesty v. KInworthy, 8 Blackf.
(Ind.) 305.

OPEN LAW. The waging of law. Magna
Carta, a 21.

OPEN POLICY. An open poUcy is one in
which the amount of the interest of the in-
sured Is not fixed by the policy, and Is to be
ascertained in case of loss. See Policy.

OPEN SHOP. See Labob Union.

OPENING. In American Practice. Thebe-
glnnlng. The commencement. The first ad-
dress of the counsel.

The opening is made immediately upon
the impanelling of the jury : it embraces the
reading of such oil the pleadings as may be
necessary, and a brief outline of the case as
the party expects to prove it, where there
is a trial, or of the argument, where it is

addressed to the court.

OPENING A COMMISSION. See Coubts
OP Assize and Nisi Pbids.

OPENING A JUDGMENT. An act of the
court by which a Judgment is so far annulled
that it cannot be executed, although it still

retains some qualities of a judgment : as, for
example, its binding operation or lien upon
the real estate of the defendant
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The opening of the judgment takes place

when some person having an interest makes
affidavit to facts which, if true, would ren-

der the execution of such judgment inequita-

ble. The judgment is opened so as to be in

effect an award of a collateral issue to try

the facts alleged in the affidavit; Liowrey v.

Traeey, 6 W. & S. (Pa.) 493.

The rule to open judgment and let defend-

ant into a defence is peculiar to Pennsyl-

vania practice, and is a clear example of the

system of administering equity under com-
mon-law forms. By practice it is confined

to judgments by default and those entered

on warrants of attorney to confess, etc. It

was, however, devised in the. absence of a
court of chancery, as a substitute for a bill

In equity, to enjoin proceedings at law;
Mitchell's Motions and Rules; Cochran v.

Bldridge, 49 Pa. 365.

OPENING A RULE. The act of restoring

or recalling a rule which has been made ab-

solute to its conditional state, as a rule nisi,

so as to re-admit of cause being shown
against the rule. Brown.

OPENING AND CLOSING. After the evi-

dence is all in, the plaintifl: has the privilege

of the opening and closing or summing up
speeches to the jury; in the closing address
he should confine himself to a reply to de-

fendant's speech. It seems doubtful wheth-
er it is Within the discretion of the court to

interfere with this established mode of pro-
cedure; at least it should only be done with
great 'caution ; Barden v. Briscoe, 86 Mich.
254; Millerd v. Thorn, 56 N. Y. 402; Royal
Ins. Co. V. Schwing, 87 Ky. 410, 9 S. W. 242.

But in some courts it is the practice for the
defendant's counsel to open to the jury, fol-

lowed by the plaintiff's counsel.

Under the federal practice the right rests

in the discretion of the court and is not the
subject of error ; where the defendant plead-
ed a partial defense in an action for the
price of machinery, but did not, in his an-
swer, unequivocally admit its sale and deliv-
ery, it was hot an abuse of discretion to per-
mit the plaintiff to open and close ; Florence
Oil & r; Co. v. Farrar, 109 Fed. 254, 48 C.

C. A. 345, Caldwell and Sanborn, C. JJ., and
Adams, D. J. Where the burden of proof was
upon one of two defendants, and as to the
other it wa^ on the plaintiff, the right to

open was in the discretion of the trial judge

;

Simon's v. Pearson, 61 S. W. 259, 22 Ky. L.

Rep. 1707 ; so in the distribution of an intes-

tate's estate where several claimed as next
of kin, to the exclvision of all others; Soren-
sen V. Sorensen, 68 Neb. 483; 94 N. W. 540,

98 N. W. 837, 100 N. W. 930, 103 N. W. 455;
where defendant offers no proof, he is en-

titled to open and close ; Moore v. Carey, 116
Ga. 28, 42 S. E. 258; contra, in a personal
Injury case; De Maria v. Cramer, 70 N. J.

L. 682, 58 Atl. 341.

See Best's Right to Begin and Reply; 14

Yale If. J. 54 ; Trial ; Steinkuehler v. Wemp-
ner, 169 Ind. 154, 81 N. B. 482, 15 U R. A.

(N. S.) 674 (will cases).

In English Practice. The address made im-

mediately after the evidence is closed. Such
address usually states

—

first, the full extent

of the plaintiff's claims, and the circum-

stances under which they are made, to show
that they are just and reasonable; second,

at least an outline of the evidence by which
those claims are to be established ; third, the

legal grounds and authorities in favor of the

claim or of the proposed evidence; fourth,

an anticipation of the expected defence, and
statement of the grounds on which it is

futile, either in law or justice, and the rea-

sons why it ought to fail. But the court

will sometimes restrict counsel from an an-

ticipation of the defence; 3 Chitty, Pr. 881.

OPENING BIDDINGS. Ordering a re-sale.

When estates are sold under decree of equi-

ty to the highest bidder, the court will, on
notice of an offer of a sufficient advance on
the price obtained, open the biddings, i. e.

order a re-sale. But this will not generally

be done after the confirmation of the certifi-

cate "of the highest bidder. So, by analogy,

a re-sale has been ordered of an estate sold

under bankruptcy. Sugd. Vend. 90; Lefevre
V. Laraway, 22 Barb. (N. Y.) 167 ; Wright v.

Oantzon, 31 Miss. 514.

In England, by stat. 30 & 31 Vict. c. 48,

s. 7, the opening of biddings is now allowed
only in cases of fraud or misconduct in the
sale; Wms. R. P. The courts of this coun-
try also will not generally open the biddings

merely to obtain a hligher price, but require
irregularity, fraud, or gross inadequacy of

price to be shown.

OPENING OF A POLICY OF INSUR-
ANCE. The question has been made wheth-
er, and in what cases, if any, the valuation
in a valued policy shall be opened. The
valuation, being a part of the agreement of

the parties, is not to be set aside as between
them in any case. The question is, how shaU
it be treated where only a part of the sub-

ject insured and valued is put at a risk, and
also in the settlement of a particular aver-
age? and tlie answer is the same in both
cases : viz., when -the proportion or rate per
centum put at risk or lost is ascertained, the
agreed valuation of the whole is to be ap-
plied to the part put at risk or the propor-
tion lost, pro rata. 2 PhUl. Ins. 1203.

OPERA. See Copthiqht; Musical Com-
positions.

OPERARI. Such tenants under feudal
tenures, as held some portion of land by the
duty of performing bodily labor and servile
works for their lord.

OPERATING EXPENSES. They are,

broadly speaking, those which it is reasona-
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bly necessary to incur for the purpose of

keeping up a railroad (to which the term
Is commonly applied) as a going concern, or,

as it is sometimes expressed, those which
conduce to the conservation of the property.

Short, Eailw. Bonds § 653.

The term, when used in a reorganization

plan, does not include money spent on steel

rail betterments, or on steamers owned by
the company to make them more efficient, or

on the purchase of freight engines and coal

cars ; Mackintosh v. R. Co., 34 Fed. 582. Un-
der a Massachusetts statute, it was held that

damage to property at a railroad crossing

must be considered as operating expenses;
Smith V. R. Co., 124 Mass. 154. Judgments
against a receiver for damages to persons by
negUgence are a part of the operating ex-

penses; St. Louis S. W. R. Co. v Holbrook,

73 Fed. 112, 19 C. C. A. 385. All outlays

made by a receiver in the ordinary course,

with a view to advance and promote the

business of the road and render it profitable

and successful, are fairly within the receiv-

er's discretion ; this will Include not only

keeping the road and rolling stock in repair,

but also providing such additional accommo-
dations, stock, and . instrumentalities as the

necessities of the business may require;

Cowdrey v. R. Co., 1 Woods 331, Fed. Gas.

No. 3,298. The court will authorize the pur-

chase of new rails ; Phinizy v. R. Co., 62 Fed.

771 ; and the payment of reasonable office

rent; Cowdrey v. R. Co., 1 Woods 331, Fed.

Cas. No. 3,293 ; and the payment of interest

on money which a receiver has been obliged

to l^orrow; id.; and of traffic balances on
connecting roads ; Meyer v. Johnston, 64 Ala.

603; and rebates on freight; Cowdrey v. R.

Co., 1 Woods 331, Fed. Cas. No. 3,293.

Damages paid to the owners of goods lost

in transportation and for injury to property
during a receivership will be allowed in the

receiver's account of earnings; Cowdriey v.

R. Co., 93 U. S. 352, 23 L. Ed. 950; such
claims stand upon the same footing as the

other expenses of administration; Short,

Railw. Bond? | 669; Mobile & O. R. Co. v.

Davis, 62 Miss.' 271 ; Kain v. Smith, 80 N. Y.
458.

Earnings diverted to the payment of in-

terest on receiver's certificates made payable
out of the corpus, or td the costs or allowanc-
es in the foreclosure suit or any other matter
not proi)erly operating expenses, must be
returned to the current earnings fund ; Blair
V. R. Co., 25 Fed. 232. See Mortgage; Rb-
OEGANIZATION.

OPERATrON OF LAW. The obligation

Of law. U. S. V. Hammond, 1 Cra. C. C. 19

;

Fed. Cas. No. 15,293; its practical working
and effect, Geebrick v. State, 5 la. 496. A
term applied to indicate the manner in which
a party acquires rights without any act of

his own: as, the right to an estate of one
who dies intestate is. cast upon the heir at

Boxjv.—152

law, by operation of law ; when a lessee for

life enfeoffs him in reversion, or wlien the

lessee and lessor join in a feoffment, or when
a lessee for life or years accepts a new
lease or demise from the lessor, there is a

surrender of the first lease by operation of

law ; 5 B. & C. 269 ; 2 B. & Ad. 119. See De-

scent ; Ptjbchase.

OPERATIVE. A workman; one employed

to perform labor for another. See 3 C. Rob,

237; Mason v. The Blaireau, 2 Cra. (V. S.)

240, 270, 2 L. Ed. 266. See Factoby Acts ;

Masteb and Seevant.

OPERATIVE PART. That part of a con-

veyance, lease, mortgage or other instru-

ment, which carries out its main object.

OPERATIVE WORDS. In a deed, or

lease, the words which effect the transaction

of which the instrument is the evidence;

the terms generally used in a lease are "de-

mise and lease," but any words clearly in-

dicating an intention of making a present

demise will suffice; Wins. R. P. 196; Bacon,
Abr. (K) 161.

OPINION. In Evidence. An Inference or

conclusion drawn by a witness as distin-

guished from facts known to him as facts.

It is the province of the jury to draw in-

ferences and conclusions; and if witnesses

were in general allowed to testify what they
believe as well as what they know, the ver-

dict would sometimes prove not the decision

of the jury, but that of the witnesses. Hence
the rule that, in general, the witness cannot
be asked his opinion upon a particular ques-

tion ; Patterson v. Colebrook, 29 N. H. 94;

Dawson v. Callaway, 18 Ga. 573 ; Morehouse
V. Mathews, 2 N. T. 514 ; De Witt v. Barly,

17 N. Y. 340.

Where all the facts of a transaction are
clearly stated by a witness, his inference
therefroin is inadmissible ; Gentry v. Single-

ton, 128 Fed. 679, 63 C. G. A. 231.

While it is incompetent for a witness to

state his opinion upon a question of law,
where the intent with which an act done
by him is drawn in question he may testify

as to such intent ; 12 Reptr. 664.

Some confusion in the application of this

rule arises from the delicacy of the. line

which divides that which is to be regarded
as matter of observation from that which
is matter of judgment founded upon ob-

servation. Thus, it is held that an unpro-
fessional witness may testify to the fact
that a person whom he saw was intoxicated,
whether he is able to state all the constit-

uent facts which amount to drunkenness or
not; People v. Eastwood, 14 N. Y. 562; Stan-
ley V. State, 26 Ala. 26 ; McKillop v. Ry. Co.,

53 Minn. 532, 55 N. W. 739; he may also tes-

tify as to the apparent condition of a party
as to sobriety, shortly before the commission
of an offence ; People v. Monteith, 73 Cal. 7,

14 Pac. 373. He is also competent to testify
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whether a person with whom he Is familiarly

associated is In good or bad health and hear-
ing, is lame or has the natural use of his

limbs, and also whether on certain occasions
he was unconscious ; Chicago City Ry. Co. v.

Van Vlecls, 143 111. 480, 32 N. E. 2G2; also

whether a certain person has African blood
in his veins; Hare v. Board of Education,
113 N. C. 9, 18 S. E. 55. But, on the othjer

hand, insanity or mental Incapacity cannot,
in general, be proved by the mere assertion

of an unprofessional witness; De Witt v.

Early, 17 N. Y. 340; Gehrlie v. State, 13 Tex.
568; but the opinion of non-expert wit-

nesses may be given as to mental capacity
where the facts upon which the opinions
are based are disclosed ; Johnson v. Culver,
116 Ind. 278, 19 N. B. 129; Keithley v. Staf-

ford, 126 111. 507, 18 N. B. 740; State v.

Potts, 100 N. C. 457, 6 S. E. 657 ; Frizzell v.

Reed, 77 Ga. 724; FIshburne v. Ferguson's
Heirs, 84 Va. 87, 4 S. E. 575.

So handwriting may be proved by being
recognized by a witness who has seen other
writings of the party in tjie usual course of
business, or who has seen him write; Steph.
Ev. § 51; TItford v. Knott, 2 Johns. Cas.
(N. Y.) 211; Snider v. Burks, 84 Ala. 53, 4
South. 225. See Brown v. Hall, 85 Va. 146, 7
S. E. 182. But, on the other hand, the au-
thorship of an anonymous article In a news-
paper cannot be proved by one professing to

have a knowledge of the author's style ; Lee
V. Bennett, How. App. Cas. 187.

The mere opinions of witnesses, without
the facts on which they are based, are of
very little value, especially where the wit-
nesses are constitutionally or by Interest
biased and not impartial ; Pannell v. Tobac-
co Warehouse Co., 113 Ky. 630, 68 S. W.
662, 82 S. W. 1141 ; Kerr v. Lunsford, 31 W.
Va. 659, 8 S. E. 493, 2 L. R. A. 668.

From necessity, an exception to the rule
of excluding opinions is made In questions
Involving matters of science, art, or trade,
where skill and knowledge possessed by a
witness, peculiar to the subject, give a value
to his opinion above that of any Inference
which the jury could draw from facts which
he might state; People v. Bodlne, 1 Denio
(N. Y.) 281; Reed v. Hobbs, 2 Scam. (111.)

297; Woodman v. Barker, 2 N. H. 480; Al-
fonso V. U. S., 2 Story 421, Fed. Cas. No. 188.

Such a witness Is termed an expert; and he
may give his opinion in evidence; Whart
Ev. 440. Experts alone can give an opinion
based on facts shown by others, assuming
them to be true; State v. Potts, 100 N. C.
457, 6 S. E. 657.

The following reference to some of the
matters in which the opinions of expert wit-

nesses have been held admissible will Illus-

trate this principle. The unwritten or com-
mon law of foreign countries may be proved
by the opinion of witnesses possessing pro-
fessional- knowledge; Strother- v. Lucas, 6

Pet. (U. S.) 763, 8 L. Ed. 573; Packard v.

Hill, 2 Wend. (N. Y.) 411; Raynham t.

Canton, 3 Pick. (Mass.) 293; Frith t.

Sprague, 14 Mass. 455; Dennlson v. Hyde, 6
Conn. 508; Dougherty v. Snyder, 15 S. & R.

(Pa.) 87, 16 Am. Dec. 520; the degree of

hazard of property Insured against fire; Hob-
by V. Dana, 17 Barb. (N. Y.) Ill; whether
a picture Is a good likeness or not; Barnes
V. Ingalls, 39 Ala. 193; handwriting; Hop-
kins V. Megquire, 35 Me. 78; Bowman v.

Sanborn, 25 N. H. 87; mechanical opera-

tions, the proper way of conducting a par-

ticular manufacture, and the effect of a cer-

tain method; Price v. Powell, 3 N. Y. 322;

negligence of a navigator, and its effect In

producing a collision; Cook v. Parham, 24

Ala. 21; sanity; Stuckey v. Bellah, 41 Ala.

700 f People v; Lake, 12 N. Y. 358; impoten-

cy; is Phlll. Eccl. 14; value of chattels;

Dixon V. Barclay, 22 Ala. 370; Carpenter v.

Wait, 11 Cush. (Mass.) 257; Nickley v.

Thomas, 22 Barb. (N. Y.) 652; value of

land; Dwight v. County Com'rs, 11 Cush.

(Mass.) 201; Clark v. Baird, 9 N. Y. 183;

value of services; Beekman v. Platner, 15

Barb. (N. Y.) 550; speed of a railway train;

Salter v. R. Co., 59 N. Y. 631 ; benefit to real

property by laying out a street adjacent
thereto; Shaw V. Charlestown, 2 Gray
(Mass.) 107; survey marks identified as be-

ing those made by United States surveyors;
Brantly v. Swift, 24 Ala. 390; as to the loca-

tion of surveys; Jackson v. Lambert, 121

Pa. 182, 15 Atl. 502 ; Hockmoth v. Des Grand
Champs, 71 Mich. 520, 39 N. W. 737; sea-

worthiness ; 10 BIngh. 57 ; whether a person
appeared sick or well; Higble v. Ins. Co., 53

N. Y. 603; of the effect of a personal In-

jury; Evansville.& T. H. R. Co. v. Crist, 116
Ind. 446, 19 N. E. 310, 2 L. R. A. 450, 9 Am.
St. Rep. 865 ; Reed v. R. Co., 56 Fed. 184;

whether, fright would produce heart trouble;

Illmois C. R. Co. v. Latimer, 128 111. 163, 21

N. E. 7; whether a child would have been
born alive if he had received medical assist-

ance in time ; Western U. Tel. Co. v. Cooper,

71 Tex. 507, 9 S. W. 598, 1 L. R. A. 728, 10

Am. St. Rep. 772; as to the distance at

which It is safe to stop before going upon a
crossing; New York, C. & St L. R. Co. v. E.

Co., 116 Ind. 60, 18 N. E. 182. So an en-

gineer may be called to say what, in his

opinion, is the cause of a harbor having
been blocked up ; 3 Dougl. 158. Opinion evi-

dence as to the age of a person, from his

appearance, is not admissible; Morse v.

State, 6 Conn. 9; but see Walker v. State,

25 Tex. App. 448, 8 S. W. 644 ; Eisner v. K.

& L. of Honor, 98 Mo. 640, 11 S. W. 991

;

nor is it in cases involving adultery, on the

question of guilt or guilty intent; see Cox's
Adm'r v. Whitfield, 18 Ala. 738 ; nor can an
opinion be given as to the meaning of an
instrument where the words or phrases are
not technical; Hill v. Mfg. Co., 79 Ga. 103,
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3 S. E. 445 ; Brendon v. Worley, 8 Misc. 253,

28 N. T. Supp. 557; nor in a matter requir-

ing no peculiar knowledge or experience ; Ft.

Pitt Gas Co. V. Contract Co., 123 Fed. 63, 59
C. C. A. 281 ; nor as to the technical mean-
ing of a word used in a written instrument;
Butte & B. C. M. Co. V. Ore Purchasing Co.,

121 Fed. 524, 58 C. C. A. 634.

It is to be observed, however, that the
principle of admitting such opinions is taken
with the qualifications necessary to make, as

far as possible, the judgment of the jury,

and not that of the witness, the final means
of determining the issue. Thus opinions of

experts are not admissible upon the question

of damages; Lincoln v. R. Co., 23 Wend. (N.

T.) 425; Chandler v. Bush, 84 Ala. 102, 4
South. 207; nor whether damages were oc-

casioned by negligence; East Tennessee, V.

& G. R. R. V. Wright, 76 Ga. 532; Hughes v.

Doyle, 91 Tex. 422, 44 S. W. 64; National

Biscuit Co. V. Nolan, 138 Fed. 6, 70 C. C. A.

436; and experts are always confined to

opinions vrtthin the scope of their profes-

sions, and are not allowed to give opinions

on things of which the jury can. as well

judge; Gibson v. Williams, 4 Wend. (N. T.)

320; Kinne v. Kinne, 9 Conn. 102, 21 Am.
Dec. 732 ; Rochester v. Chester, 3 N. H. 349;

Law V. Scott, 5 Harr. & J. (Md.) 438; Lynch
v. U. S., 138 Fed. 536, 71 C. O. A. 59; a phys-
ician will not be permitted to give his opin-

ion based entirely on statements out of court

made to him by persons other than the pa-

tient ; Heald v. Thing, 45 Me. 392 ; Wether-
bee's Ex'rs V. Wetherbee's Heirs, 38 Vt. 454.

A distinction is also to be observed be-

tween a feeble impression and a mere opin-

ion or belief; Crowell v. Bank, 3 Ohio St.

406; Brown v. Cady, 19 Wend. (N. Y.) 477.

The testimony of experts is not admissible

upon matters of judgment within the knowl-
edge and experience of ordinary jurymen

;

De Berry v. R. Co., 100 N. C. 310, 6 S. E.

723. The opinions of a witness are not ad-

missible as to one's agency ; Larson v. Inv.

Co., 51 Minn. 141, 53 .N. W. 179.

Upon an issue, in a suit upon a life insur-

ance policy, as to the insanity of the insured
at the time he took his own life, the opinion
of a n6n-professional witness as to his men-
tal condition, in connection with a statement
of the facts and circumstances, within his

personal knowledge, upon which that opinion
is based, is competent evidence; Connecticut
M. L. Ins. Co. V. Lathrop, 111 U. S. 613, 4
Sup. Ct. 533, 28 L. Ed. 536 ; and also to dis-

prove a representation in an insurance policy

that applicant was temperate, witnesses may
state whether he was temperate or intemper-

ate, after giving the source of their informa-

tion; Taylor v. Annuity Co., 145 N. C. 383,

59 S. E. 139, 15 L. R. A. (N. S.) 583, 13 Ann.
Cas. 248.

Opinion evidence is not admissible as to

whether the mode of coupling cars was care-

less and not the best way of performing the

act ; Seese v. R. Co., 39 Fed. 487. There are

cases where the opinion of witnesses may
be asked as to distance and other circum-

stances, but such questions are not permis-

sible when it is practicable to draw out with
exactness the data upon which a judgment
must be founded; Slack v. Black, 109 Mass.

499. It must be left somewhat to the trial

court ; . Manufacturers' Ace. Indemnity Co. v.

Dorgan, 58 Fed. 948, 7 C. C. A. 581, 22 L. R.
A. 620. Whether a particular position on a
wharf is a safe place for a wharfinger to

stand while a steamboat is approaching Is

not matter for expert testimony; Inland &
S. Coasting Co. v. Tolson, 139 D. S. 551,. 11

Sup. Ct. 653, 35 L. Ed. 27,0.

Opinion evidence is admissible upon a
question concerning the effect of grading a
street on the value of the abutting property

;

Swift & Co. V. Newport News, 105 Va. 108, 52
S. E. 821, 3 L. R. A. (N. S.) 404; so as to

the opening of a public highway; Lowe v.

Ryan, 94 Ind. 450.

Mere declarations of opinion, which would
be inadmissible if the declarant were a wit-

ness, are inadmissible as dying declarations;

State V. Burnett, 47 W. Va. 731, 35 S. E. 983

;

State V. O'Shea, 60 Kan. 772, 57 Pac. 970.

See ExpEBTS.
In Practice. The statement of reasons de-

livered by a judge or court for giving the
judgment which is pronounced upon a case.

The judgment itself is sometimes called an
opinion; and sometimes the opinion is

spoken of as the judgment of the court.

The ultimate step taken by the court is

commonly called a decision, or, in common
law cases, a judgment; and in equity cases,

a decree; where the opinion is unanimous
it is, in America, often termed a "per curiam
opinion."

In England judgment is commonly used
for opinion, and "per curiam" is sometimes
applied to any opinion of the whole court.

Brief Making, by Lile and others, 2d Ed. by
R. W. Cooley, 102.

A declaration, usually in writing, made
by a counsel to the client of what the law is,

according to his judgment, on a statement
of facts admitted to him.

An opinion is in both the above cases a
decision of what principles of law are to be
applied in the particular case, with the dif-

ference that judicial opinions pronounced by
the court are law and of authority, while
the opinions of counsel, however eminent
are merely advice to his client or argument
to the court
Where there are several judges, and they

do not all agree in the disposition of the
cause, the opinion of the majority is termed
the opinion of the court. The opinion of the
minority is termed the dissenting opinion.

The opinions of the courts, collected and pro-

vided with such preliminary statements of

facts and of the arguments of counsel as
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may be necessary in each case' to an under-
standing of the decision, make up the books
of reports.

Opinions are said to be judicial or extra-
judicial. A judicial opinion is one which is

given on a question which is actually in-

volved in the matter brought before the
judge for hiS' decision; an extra-judicial
opinion is one which, although given by a
judge in deciding a case, is not necessary
to the judgment; Vaugh. 382; 1 Hale, Hist.

141 ; and, whether given in or out of court,
is no more than the prolatum of him who
gives it, and has no legal efficacy ; Steiner v.

Coxe, 4 Pa. 28. Where a point is essential to

the decision rendered, it will be presumed
that it was duly considered, and that all that
could be urged for or against it was pre-
sented to the court. But if it appears from
the report of the case that such point was
not taken or inquired into at all, there is

no ground for this presumption, and the
authority of the case is proportionably weak-
ened; Molony v. Dows, 8 Abb. Pr. (N. Y.)
316.

Where two or more points are discussed
in the opinions delivered, on the decision of
a cause, and the determination of either
point in the manner indicated in such opin-
ions would sustain the judgment pronounced
by the court, the judges concurring in the
judgment must be presumed to have concur-
red in such opinions upon all the points so
discussed, unless some dissent is expressed
or the circumstances necessarily lead to a
different conclusion ; James v. Patten, 6 N.
Y. 9, 55 Am. Dec. 376. Where a judgment is

reversed upon a part only of the grounds on
which it went, it is still deemed an author-r

ity as to other grounds not questioned.

The opinion of the court assigning rea-
sons for its conclusions cannot be treated
as a special finding; British Q. Min. Co. v.

Min. Co., 139 U. S. 222, 11 Sup. Ct. 523, 35
L. Ed. 147.

Counsel should, in giving an opinion, as
far as practicable, give, first, a direct and
positive opinion, meeting the point and ef-

fect of the question, and, if the question
proposed is properly divisible into several,
treating it accordingly. Second, his reasons,
succinctly stated, in support of such opinion.
Third, a reference to the statutes or deci-

sions on the subject Fourth, when the facts
are susceptible of a material difference in
statement, a suggestion of the probability of
such variation. When an opinion is sought
as a guide in respect to maintaining an ac-
tion or defence, some other matters should
be noticed: as, Fifth, any necessary pre-
cautionary suggestions in reference to the
possibility of a fatal defect in the evidence,
arising from the nature of the case. Thus,
where some important fact is stated as rest-

ing principally on the statement of the party
interested, if by the law of the place such

party Is incompetent to testify respecting

it, a suggestion ought to be made to inquire

how that fact is to be proved. Sixth, a sug-

gestion of the proper mode of proceeding, or

the process or pleadings to be adopted.

In English and American law, the opin-

ions of counsel, however eminent, are not

entitled to any weight with the court, as

evidence of the law. While the court will

deem it their duty to receive such opinions

as arguments, and as such entitled to what-
ever weight they may have, they will not

yield to them any authority; Steiner v. Coxe,

4 Pa. 28, per Gibson, C. J. In many eases,

where a client acts in good faith under the

advice of counsel, he may on that ground be
protected from a liability which the law
might otherwise have imposed upon him.
The attorney-general of the United States

gives to the president his opinion and advice
upon questions of law whenever required;

and upon the request of the head of any of

the executive departments of the govern-
ment, he is required to give his opinion on
questions of law arising in the administra-
tion of the department ; R. S. §§ 354, 356.

See Judge; Expert; Opinion of Judges;
Peecedent; Legislative Powee.

OPINION OF JUDGES. The federal judi-

ciary can be called upon only to decide con-

troversies brought before them in legal form.
The constitution of Massachusetts au-

thorizes each branch of the legislature and
the governor and council to call on the su-

preme court justices for opinions "upon im-

portant questions, and upon solemn occa-

sions," and substantially the same provision
'

occurs in the constitutions of Colorado, Flor-

ida, Maine, New Hampshire, Rhode Island,

South Dakota and Hawaii. Such opinions
have been given with reluctance; 63 Mass.
604 ; and they are generally held to be pure-
ly advisory and not binding as precedents,
although they have been held such ; In re

Constitutionality of Senate Bill No. 65, 12
Colo. 466, 21 Pac. 478. A Minnesota stat-

ute authorizing advisory opinions was held
unconstitutional as devalving upon the
judges duties not strictly judicial; In re
Senate of State, 10 Minn. 78 (Gil. 56).
There have been refusals by the courts to

give opinions even where required by the
constitution of the state; In re Construc-
tion of Constitution, 3 S. D. 548, 54 N. W.
650, 19 L. R. A. 575 ; In re Constitutionality
of Senate Bill No. 65, 12 Colo. 466, 21 Pac.

478 ; Answer of Justices, 122 Mass. 600; id.,

148 Mass. 633, 21 N. E. 439; id., 150 Mass.
598, 24 N. E. 1086. The general basis of

these refusals has been that it is for the
judges to determine whether the occasion is

within the constitutional provision.
The Delaware constitution formerly had a

provision authorizing the governor to en-
quire of the judges touching questions of

constitutional law; the legislature, by reso-
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lution, asked their opinion as to its powers
to change the basis of representation for the

legislature. The Judges gave separate opin-

ions (Laws- 1883), but one or more of them
stated that they did so only out of respect

Where a coroner came into court and ask-

ed the opinion of the court as to his official

duties, Thayer, P. J., said : "I have no
hesitation in expressing my opinion in re-

gard to the question which the coroner has
propounded to the court." Com. v. Taylor,

11 Phila. (Pa.) 387. This was followed in

Coroners Duties, 20 D. B. (Pa.) 685, by Sulz-

berger, P. J.

In Idaho, the constitution requires the su-

preme court judges to report annually to the

governor as to defects and omissions in ex-

isting laws.

It has been held that the courts are the

judges of whether the questions presented

to them for their opinion fall within the

scope of the law, and, generally, whether the

exigency requires them to act. The court

usually require that the questions shall be
matters of public law and not those involv-

ing merely private rights; see Thayer, Leg.

Essays 45 ; Story, Const. ; 6 A. & E. Encyc.

1065.

See Legislative Poweb.
They have no judicial force and cannot

bind the body receiving them; Green v. Com.,

12 Allen (Mass.) 163; Taylor v. Place, 4 R.

I. 362. A contrary view was taken in 70 Me.
583 ; but see, contra, State v. Cleveland, 58

Me. 573 ; Opinion of the Justices, 72 Me.
562; and see In re Senate Bill No. 65, 12

Colo. 466, 21 Pac. 478; 24 Am. L. Rev. 369,

a full article by Hugo A. Dubuque.
The Judicial Committee of the Privy

Council may be asked questions by authority

of the Crown. The House of Lords, when
exercising judicial functions, may summon
the judges and ask them questions; though
its right to do so in its legislative capacity

probably has ceased to exist. Any practice

by which the Crown could question the

judges, even if it ever existed, is now almost,

or altogether, obsolete. The last instance

was in 1760, when Lord Mansfield furnished
answers to questions with reluctance. 106
L. T. 916 (Privy Council).

It is said that it. Is not easy to see how
the opinion of the judges could govern the
opinion of the House of Lords; MacQueen,
App. Jurisd. of H. of L. 49.

A .Canadian statute authorizing the Gov-
ernor in Council to call upon the Supreme
<^ourt to answer questions of law or fact Is

not ultra vires. 106 L. T. 916 (Privy Coun-
cil).

In an interesting article In 13 Harv. L.

Rev. 358, by Mr. Veeder, he states that

from 1827 to 1899 there were 125 cases in

which the judges assisted the House of

Lords and that of this number there are

hardly more than a score of cases which are

in any sense landmarks. Though the judges

are called upon to advise, yet the decision

rests with the House alone ; 10 01. & F. 413,

citing an instance where the 12 judges had
given their opinion, and the Lord Chancellor

satisfied the House that they were all wrong.

OPIUM. The importation ' of opium into

the United States is made unlawful after

April 1, 1909, except for medicinal purposes.

The prohibition or regulation of the sale of

opium is within the police power of a state;

State v. Lee, 137 Mo. 143, 38 S. W. 583.

OPPOSITE. Over against, standing in

front or facing. Bradley v. Wilson, 58 Me.
360. See Sunbury S. F. & T. B. Co. v. Grant
(Pa.) 15 Atl. 706; 23 L. J. Ch. 45.

OPPRESSION. An act of cinielty, severi-

ty, unlawful exaction, domination, or exces-

sive use of authority. U. S. v. Deaver, 14
Fed. 597.

OPPRESSOR. One who having public au-
thority uses It unlawfully to tyrannize over
another: as, if he keep him in prison until

he shall do something which he is not law-
fully bound to do. To charge a magistrate
with being an oppressor is actionable; 1

Stark. SI. 185.

OPPROBRIUM. In Civil Law. Ignominy;
shame; infamy.

OPTION. Choice; election.

A contract by which A, In consideration of
the payment of a certain sum to B, acquires
the privilege of buying from or selling to B,
specified securities or property at a fixed
price within a certain time. Story v. Salo-
mon, 71 N. Y. 420; Harris v. Tumbrldge, 83
N. Y. 93, 38 Am. Rep. 398.

"A unilateral agreement, binding upon the
optioner from the date of its execution, but
[which] does not become a contract inter
partes, in the sense of an absolute contract
to convey on the one side and to purchase on
the other, until exercised by the optionee;"
Barnes v. Rea, 219 Pa. 279, 68 Atl. 836. An
option is not a sale, but a right to exer-
cise a privilege, and only when that privi-

lege has been exercised in the manner pro-
vided In the agreement does it become a
binding contract ; id. It is said that options
have been universally construed by the
courts as binding agreements to keep an offer

open; 18 Harv. L. Rev. 457; Perry v. Pas-
chal, 103 Ga. 134, 29 S. E. 703 ; but Prof. Lang-
dell takes the view that an option Is a com-
plete unilateral contract, which can never be-

come a bilateral contract, and differs entire-

ly from an offer ; 18 Harv. L. Rev. 1, 11.

As to how far an option to buy land works
a conversion, see id. 1.

Where notes are given to cover losses on
deals in options In grain, a part of which is

to be delivered, the illegality of a part taints

the whole, the consideration being entire;

Miles V. Andrews, 40 111. App. 155. See
Dwight V. Badgley, 75 Hun 174, 27 N. Y.
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Supp. 107; [1892] 2 Q. B. 484; Scott v.

Brown, 54 Mo. App. 606. The sale of com-
modities to, be delivered at a future day is

not per se unlawful where the parties intend
in good faith to comply with the terms of

the contract; Mohr v. Miesen, 47 Minn. 228,

49 N. W. 862 ; Morrissey v. Broomal, 37 Neb.

766^ 56 N. W. 383. See Wagee; Oonteacts.

These options are of three kinds, viz.

:

"calls," "puts," and "straddles," or "spread

eagles." A call gives A the option of calling

or buying from B or not certain securities.

A put gives A the option of selling or de-

livering to B or not. A straddle is a combi-
nation of a put and a call, and secures to A
the right to buy of, or sell to, B or not.

Where neither party, at the time of making
the contract, intends to deliver or accept the

shares, but merely to pay differences accord-

ing to the rise or fall of the market, the con-

tract is void either by virtue of statute or

as contrary to public policy; 11 C. B. 538.

In each transaction the law looks primarily

at the intention of the parties ; and the form
of the transaction is not conclusive; Story v.

Salomon, 71 N. Y. 420 ; 5 M. & W. 466 ; North
v. Phillips, 89 Pa. 250. Option contracts are

not prima facie gambling contracts ; Story v.

Salomon, 71 N. T. 420. But see Lyon v.

Cnlbertson, 83 III. 33, 25 Am. Rep. 349. See
Dos Passos, Stock-Brokers.

OPTIONAL WRIT. ° An original writ in

the alternative, commanding either to do a
thing or show cause why it has not been
done. 3 Bla. Com. 274; Finch, Law 257.

OPUS LOCATUM (Lat.). In Civil Law.

A work (i. e. the result of work) let to an-

other to be used. A work («. e. something
to be completed by work) hired to be done
by another. Vicat, Voc. Jur. Opus, Looare;
L. 51, § 1, D. Loeat.; L. 1, § 1, D. ad leg.

Bhod.

OPUS IHANIFICIUM (from Lat. opus,

work, mamis, hand). Manual labor. Fleta,

1. 2, c. 48, § 3.

OR. A disjunctive particle.

As a particle, or is often construed and,

and and construed or, to further the intent

of the parties, in legacies, devises, deeds,

bonds, and writings; Watkins v. Sears, 3
Gill (Md.) 492; 3 Greenl. Ev. §§ 18, 25; 1

Wills. Exrs. 932 ; 5 Co. 112 a ; Cro. Jac. 322

;

Courter v. Stagg, 27 N. J. Eq. 305; Dumont
V. U. S., 98 U. S. 143, 25 L. Ed. 65; Kanne
V. R. Co., 33 Minn. 419, 23 N. W. 854; but
its more natural meaning, when used as a
connective, is to mark an alternative and
present a choice, implying an election to do
one of two things ; New Haven Young Men's
Institute v. New Haven, 60 Conn. 32, 22 Atl.

447. It sometimes has the same effect as
the word "nor"; In re Cody's Estate, 20 N.
Y. Supp. 16.

Where an Indictment is in the alternative,

as forged or caused to be forged, it is bad

for uncertainty; 1 Y. & J. 22. But a de-

scription of a horse as of a brown or bay
color, in an indictment for larceny of such

horse, is good; State v. Gilbert, 13 Vt. 647;

and so an indictment describing a nuisance

as in the highway or road; Eespublica v.

Caldwell, 1 Dall. (Pa.) 150, 1 L. Ed. 77.,

See State v. R. Co., 28 Vt. 583. So, "break

or enter," in a statute defining burglary,

means "break and enter" ; RoUand v. Com.,

82 Pa. 326, 22 Am. Rep. 758; Com. r. Griffin,

105 Mass. 185.

The word or is used in the sense of to wit,.

that is, in explanation of what precedes, and
making it signify the same tiling. Thus, in

an indictment, bank bills or promissory
notes, they meant the same thing; Brown v.

Com., 8 Mass. 59.

ORACULUM (Lat). In Civil Law. The
name of a kind of decision given by the

Roman emperors. Thus, adoption by the

emperor's divine wisdom (per sacrum oracu-

lum),

ORAL. Spoken, in contradistinction to

written : as, oral evidence, which is evidence
delivered verbally by a witness. Steph. Ev.
135. Formerly pleadings were put in viva
voce, or orally; Kerr's Act Law. When a
pleading sets up a contract, and does not
allege it was in writing, it will be taken to

be oral ; Schreiber v. Butler, 84 Ind. 583.

ORANDO PRO REGE ET REGNO. An
ancient writ which issued, while there was
no regular collect for a sitting parliament,

to pray for the peace and good government of
the realm.

ORATOR. The party who files a bill.

Oratrix, is used of a female pl-aintiff. Thesei
words are disused in England, the customary
phrases now being plaintiff and petitioner.

In Roman Law. An advocate. Code 1. 3.

33. 1.

ORCINUS LIBERTUS. In Roman Law.
A freedman who obtained his liberty by the
direct operation of the will or testament of
his deceased master was so called, being the
freedman of the deceased (orcinus), not of
the hwres. Hunter, Rom. L. 176.

ORDAIN. To make an ordinance, to en-
act a law.

The preamble to the constltntion of the
United States declares that the people "do
ordain and establish this constitution for
the United States of America." The third
article of the sa:me constitution declares that
"the judicial power shall be vested in one
supreme court, and in such inferior courts
as the congress may from time to time or-
dain and establish." See Martin v. Hunter,
1 Wheat (U. S.) 304, 324, 4 L. Ed. 97; Mc-
Culloch V. Maryland, 4 Wheat (U S) 316
403, 4 L. Ed. 579.

To confer on a person the Holy orders of
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priest or deacon. Kibbe v. Antram, 4 Conn.
134.

ORDAINERS. An elected body of 21

members appointed by Parliament In 1310

to m^ke ordinances for the good of the

realm. The whole administration passed

into their hands. Stubbs, Early Plantagenets.

ORDEAL. An ancient superstitious mode
of trial.

When in a criminal case the accused was
arraigned, he might select the mode of trial

either by God and his country, that is, by
jury, or by God only, that is, by ordeal.

The trial by ordeal was either by fire or

by water, and perhaps in less important
forms. Those who were tried by the former
passed barefooted and blindfolded over nine

hot glowing ploughshares, or were to carry

burning irons in their hands, and according-

ly as they escaped or not they were acquitted

or condemned. The water ordeal was per-

formed either in hot or cold water. In cold

water, the parties suspected were adjudged
innocent If their bodies were not borne up
by the water contrary to the course of na-

ture ; and if after putting their bare arms
or legs into scalding water they came out un-

hurt, they were taken to be innocent of the

crime.

It was supposed that God would, by the

mere contrivance of man, exercise his power
in favor of the innocent. 4 Bla. Com. 342;

See Hurtado v. California, 110 U. S. 529, 4

Sup. Ct. Ill, 292, 28 L. Ed. 232.

It is said to have opened the door to cor-

ruption, and that convictions were hard to

get. It was condemned by the Lateran Coun-
cil of 1215 and prohibited in England by writ

addressed to certain itinerant justices in

1219. 1 Holdsw. Hist. E. L. 143.

For a detailed account of the trial by or-

deal, see Herbert, Antiq. of Inns of Court
146.

See Lea, Superstition and Force; Thayer.

Evidence; 2 Poll. & Maltl. Hist. E. L.; 2

Besant, London.
A man of good repute could usually clear

himself by oath; but circumstances of grave
suspicion or previous bad character would
drive the defendant to stand trial by ordeal.

Trial by battle was a late, or Norman institu-

tion. Pollock, Sel. Essays in Anglo-Amer.

L. Hist. 93.

ORDEFFE or ORDELFE. A liberty

whereby a man claims the ore found in his

own land; also, the ore lying under land.

Cowell.

ORDELS. A kind of purgation, one by
fire and one by water. Cowell.

ORDENAMIENTO. In Spanish Law. An
order from the sovereign and difCering from
a cedula in form and in the mode of its pro-

mulgation. Scbm. Civ. L. Introd. 93, n.

ORDER. Command ; direction.

An informal bill of exchange or letter of

request requiring the party to whom it is

addressed to deliver property of the person

making the order to some one therein de-

scribed.

A designation of the person to whom a

bill of exchange or negotiable promissory

note is to be paid. See Treat v. Stanton, 14

Conn. 445; Dakin v. Graves, 48 N. H. 45;

Hinnemann v. Rosenback, 39 N. Y. 98. This

order, in the case of negotiable paper, is usu-

ally by indorsement, and may be either ex-

press, as, "Pay to C D," or implied merely,

as by writing A B [the payee's name].

See INDOBSEMENT ; Stoeb Obdebs.

In French Law. The act by which the

rank of preferences of claim, among cred-

itors who have liens over the price which

arises out of the sale of an immovable sub-

ject, is ascertained. Dalloz, Diet
In the Practice of Courts. An order is any

direction of a court or judge made or enter-

ed in writing, and not included in a judg-

ment. N. Y. Code of Proc. § 400; Berryhill

V. Smith, 51 la. 127, 50 N. W. 495. But a
decree is often called an order. See Deceee.

For distinction between order and requisi-

tion, see Mills v. Martin, 19 Johns. (N. Y.) 7.

In Governmental Law. By this expression

is understood the several bodies which com-
pose the state. In ancient Rome, for ex-

ample, there were three distinct orders:

namely, that of the senators, that of the pa-

tricians, and that of the plebeians.

In the United States there are no orders

of men; all men are equal in the eye of the

law. See Rank.

ORDER IN COUNCIL. An order by the

sovereign with the advice of the priyy coun-
cil.

Orders in council are either prerogative, or

issued under parliamentary authority. The
former, if derogating from an act of parlia-

ment, are void, but, subject to this rule, the

ancient rights of the crown, so far as they
have actually been exercised with fairly defi-

nite continuity, still remain. Any exercise

of the prerogative in new directions might
not be tolerated by parliament. As to the

other class, statutes frequently delegate either

to the crown (the executive) or even to the

minister of a department charged with car-

rying out an act, the power to make rules

and orders under it The difference between
orders in council and those made by a single

minister is more apparent than real ; the

form and contents are usually settled by the
departments concerned; the approval by the

privy council is a pure formality. Jenks,

Hist E. L. 187.

See Peivy Council.

ORDER NISI. A conditional order, which
is to be confirmed unless something be done,

which has been required, by a time specified.

Eden, Inj. 123.
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ORDER OF DISCHARGE. In England,
an order made under the Bankruptcy Act of

1869, by a court of bankruptcy, the efCect of

which is to discharge a bankrupt from all

debts, claims, or demands provable under
the bankruptcy. Robson, Bkcy.; Whart. Lex.

ORDER OF FILIATION. The name of a

judgment rendered by two justices, having

jurisdiction in such case, in which a man
therein named is adjudged to be the putative

father of a bastard child, and it is further

adjudged that he pay a certain sum for its

support.

The order must bear upon its face

—

first,

that it was made upon the complaint of the

township, parish, or other place where the

child was born and is chargeable; second,

that it was made by justices of the peace

having jurisdiction ; 1 Salk. 122, pi. 6 ; 2 Ld.

Raym. 119T; third, the birthplace of the

child; fourth; the examination of the puta-

tive father and of the mother, but it is Said

the presence of the putative father is notj

requisite if he has been summoned; Cald.,

308; /S/tfc, the judgment that the defendant

is the putative father of the child; Dougl.:

662; sixth, that he shall maintain the child!

as long as he shall be chargeable to the

township, parish, or other place, which must
be named; 1 Salk. 121, pi. 2; but the order

may be that the father shall pay a certain

sum weekly as long as the child is chargeable

to the public; Ventr. 210; seventh, it must
be dated, signed, and sealed by the justices.

Such order cannot be vacated by two other

justices; Carpenter v. Whitman, 15 Johns.

(N. Y.) 208. See Donely v. Rockfeller, 4

Cow. (N. Y.) 253; Harrington v. Ferguson, 2

Blackf. (Ind.) 42. ,

ORDER OF REVIVOR. In English Prac-

tice. An order as of course for the continu-,

ance of an abated suit. It superseded the

bill of revivor. See 15 & 16 Vict. c. 86, s.

52. Whart. I/ex.

ORDERS. Rules made by a court or oth-

er competent jurisdiction. The formula is

generally in these words: It is ordered, etc'

The instructions given by the owner tOi

the captain or commander of a ship, which i

he is to follow in the course of the voyage.'

Rules regulating the procedure of the High.

Court of Justice in England. They were'

made by judges under statutory powers and!

have the force of a statute. '
[

ORDERS OF THE DAY. Matters . which
the house of commons may have agreed be-

forehand to consider on any particular day,

are called the "orders of the day," as oppos-l

ed to original motions. May's Pari. Prac.
Orders of the day are also known to the;

parliamentary practice of this country ; Gush.;

Pr. Leg. Assemblies 1512.

ORDINANCE. A law; a statute; a decree.'

Municipal ordinances are laws passed by,

the governing body of a municipal corpora-'

tion for the regulation of the affairs of the

corporation. The term ordinance is now the

usual denomination of such acts, although

in England and in some states, the technical-

ly more correct term by-law is in common
and approved use. The main feature of such

enactments is that they are local, as dis-

tinguished from the general applicability of

the state laws; hence, the word law, with

the prefix hy, should in strictness be prefer-

red to the word ordinance; Horr. & Bemis,

Mun., Pol. Ord. 1. See Bills v. Goshen, 117

Ind. 221, 20 N. E. 115, 3 L. R. A. 261 ; By-
Laws.
They are not in a constitutional sense,

public laws, but mere local rules or by-laws,

police or domestic regulations, devoid in

many respects of the characteristics of pub-

lic or general laws; Mclnerney v. Denver,

17 Colo. 302, 29 Pac. 516.

This word is more usually applied to the

laws of a corporation than to the acts of the

legislature. The following account of the

difference between a statute and an ordi-

nance is from Bacon's Abridgment, Statute

(A). "Where the proceeding consisted only

of a petition from parliament and an an-

swer from the king, these were, entered on
the parliament roll; and if the matter was
of a public nature, the whole was then styled

an ordinance: if, however, the petition and
answer were not only of a public but a novel

nature, they were then formed into an act

by the king, with the aid of his council and
judges, and entered on the statute roll"

See Co. Litt. 159 &, Butler's note ; -3 Reeve^
Hist. Eng. Law 146.

According to Lord Coke, the difference be-

tween a statute and an ordinance is that

the latter has not had the assent of the
king, lords, and commons, but is made merely
by two of these powers. Co. 4th Inst. 25..

See Barrington, Stat. 41, note (x).

A resolution of a council is but another name
for an ordinance, and if it is a legislative

act It is immaterial whether it is called a
resolution or an ordinance, so long as the re-

quirements essential to the validity of an or-

dinance be observed; Wain's Heirs v. Phila-

delphia, 99 Pa. 880 ; but if the action is mere-
ly declaratory of the will of the corporation,

it is proper to act by resolution, which is-

more in the nature of a ministerial act ; Alma
V. Bank, 60 Fed. 203. 8 0. C. A. 564, 19 U..

S. App. 622.

A municipal ordinance not passed under
legislative authority, is not a law of the

state within the meaning of the constitution-

al prohibition against state laws impairing
the obligation of contracts ; Hamilton G. L.

& C. Co. V. Hamilton, 146 V. S. 258, 13 Sup.

Ct. 90, 36 L. Ed. 963 ; but if properly adopted-

under a power granted by the state legisla-

ture, it is to be regarded as an act of the

state within the fourteenth amendment;
North American C. S. Co. v. Chicago, 211 D..



ORDINANCE 2425 ORDINANCE

S. 306, 29 Sup. Ct. 101, 53 L. Ed. 195, 15 Ann.
Cas. 276.

Equity win not restrain a city council
from passing an ordinance allowing a gas
company to lay pipes in its streets, although
it has granted the exclusive privilege to do
so to another company; Montgomery G.-L.

Co. V. Montgomery, 87 Ala. 245, 6 South. 113,

4 L. R. A. 616. An illegal ordinance may be
enjoined before passage; Roberts v. Louis-
ville, 92 Ky. 95; 17 S. W. 216, 18 L. R. A.

844; or the enforcement of an Invalid ordi-

nance; RushvlUe V. Gas Co., 132 Ind. 575,

28 N. E. 853, 15 L. R. A. 321.

While it is not per se negligence for a
railroad company to run its cars at a higher
rate of speed than the limit specified in a
city ordinance, yet the fact that it did so

in the particular case may be taken into

consideration by the jury, with other evi-

dence, in ascertaining whether or not the de-

fendant was negligent; Lederman v. R. Co.,

165 Pa. 118, 30 Atl. 725, 44 Am. St. Rep. 644.

In Mahan v. Transfer Co., 34 Minn. 29, 24 N.

W. 293, it was held that running a railroad

train at a speed exceeding the limit fixed by
ordinance was evidence Of negligence which
should go to the jury. That it is negligence
per se is held in Schlereth v. R. Co., 96 Mo.
509, 10 S. W. 66 ; South & N. A. R. Co. v.

Donovan, 84 Ala. 141, 4 South. 142 ; Chicago
& A. R. Co. V. Estfen, 178 111. 197, 52 N. E.

954. (Also where the rate of speed is fixed

by statute; Dodge v. R. Co., 34 la. 276.) An
ordinance as to the right of way between
two street cars is not conclusive of the ques-

tion of negligence; it is merely evidence of

negligence on the part of the driver of a car
whose duty under it was to give way; Con-
nor V. Traction Co., 173 Pa. 602, 34 Atl. 238.

An ordinance requiring an opening in a
street to be guarded is admissible in evi-

dence in an. action against a city for in-

juries sustained by falling into such open-
ing; McNerney v. Reading. City, 150 Pa. 611,

25 Atl. 57.

An ordinance which has the effect of

denying to the owner of property the right

to conduct a lawful business thereon is in-

valid, unless the business is of such a nox-
ious or offensive character that the health,

safety, or comfort of the commimity require
its exclusion from the neighborhood ; Ex
parte Whitwell, 98 Cal. 73, 32 Pac. 870, 19
L. R. A. 727, 35 Am. St. Rep. 152 ; this does
not extend to an asylum for the treatment of

mild forms of insanity; id.; or to a laundry;
In re Hong Wah, 82 Fed. 623.

The burden of proving the unreasonable-
ness of an ordinance is upon him who denies

its validity; Trenton Horse R. Co. v. Tren-

ton, 53 N. J. L. 132, 20 Atl. 1.076, 11 L. R. A
410 ; Twilley v. Perkins, 77 Md. 252, 26 Atl.

286, 19 L. R. A. 632, 39 Am. St. Rep. 408.-

A copy of an ordinance having the seal

of the city attached is admissible in evi-

dence without further proof; 113 Mo. 395.

See Municipal Corporations ; Nuisance ;

Police Powers; McQuillin, Ordinances.

ORDINANCE OF 1647. A law passed by
the Colony of Massachusetts, still in force,

in a modified form, whereby the state owns
the great ponds within its confines, which
are held in trust for public uses. Watuppa
Reservoir Co. v. Fall River, 147 Mass. 548,

18 N. K 465, 1 L. R. A. 466. See Lake.

ORDINANCE OF 1648. A law of England
relating to admiralty jurisdiction. See
Bened. Adm. § 99. It expired in 1660.

ORDINANCE OF 1681. An ordinance of

France relating to maritime affairs. See
Bened. Adm. § 173.

ORDINANCE OF 1787. A statute for the

government of the Northwest Territory. See
Ohio.

It has no force in Illinois except as incor-

porated in its constitution ; Dixon v. People,

168 111. 179, 48 N. E. 108, 39 L. R. A. 116.

ORDINANCES OF EDWARD I. Two
laws and ordinances published by Edward I.

in the second year of his reign, at Hastings,
relating to admiralty jurisdiction. These
are said to have been the foundation of a
consistent usage for a long time. See Bened.
Adm. § 55.

ORDINARY, In Ecclesiastical Law. An
officer who had original jurisdiction in his

own right, and not by deputation.
In England, the ordinary was an officer

who has immediate jurisdiction in eccle-

siastical causes. Co. Litt. 344. A bishop is

an ordinary, and archbishops are the ordi-

naries of the whole province. Also an arch-
deacon ; and an officer of the royal house-
hold.

The executor legitimus "deriveth his au-
thoritie from the law," who is the bishop or
ordinary of every diocese. The executor
cbativus "deriveth his authoritie from the
bishop or ordlnarie," who is the person usu-
ally known as the administrator. 2 Holdsw.
Hist. E. L. 447. It was not the ordinary
who administered the estate, but his repre-
sentative.

See Executors and Administrators.
In the United States, the ordinary pos-

sesses, in those states whei-e such officer ex-
ists, powers identical with those usually
vested in the courts of probate. In South
Carolina, the ordinary was a judicial officer

;

Hays V. Harley, 1 Mill, Const. (S. C.) 267;
Boggs V. Hamilton, 2 Mill, Const. (S. C.)
384; but the office no longer exists in South
Carolina, where they have now a probate
court. Georgia retains courts of ordinary;
also New Jersey. See Courts of Ordinaet.

ORDINARY CALLING. Those things
which are repeated daily or weekly in the
course of business. Ellis v. State, 5 Ga. App.
615, 63 S. B. 588.
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ORDINARY CARE. That degree of care
which men of ordinary prudence exercise in

taking care of their own persons or prop-

erty. Story, Bailm. 11; Smith v. Whittier,

95 Cal. 279, 30 Pac. 529 ; Ohio & M. R. Co. v.

Thillman, 143 III. 127, 32 N. E. 529, 36 Am.
St. Rep. 359; Cohn v. Kansas City, 108 Mo.
387, 18 S. W. 973; Cronk v. R. Co., 3 S. D.

93, 52 N. W. 420. It can only he determined
by the circumstances of each particular case

whether ordinary care was used. This de-

gree of care is said to be required of bailees

for the mutual benefit of bailor and bailee

;

Whitney v. Lee, 8 Mete. (Mass.) 91; Bizzell

y. Booker, 16 Ark. 308; Neal v. Gillett, 23

Conn. 437, 443; Foster v. Goddard, 40 Me.
64; The Farmer v. McCraw, 26 Ala. 203, 72

Am. Dec. 718 ; 36 E. L. & E. 506. See Bird
V. Everard, 4 Misc. 104, 23 N. Y. Supp. 1008;

Zell V. Dunkle, 156 Pa. 353, 27 Atl. 38;

Bailee; Negliqence; Case.

ORDINARY NEGLIGENCE. The want of

such care and diligence as reasonably pru-

dent men, generally, in regard to the sub-

ject-matter of inqiiiry, would use to prevent
or avoid an injury. Chicago, K. & W. R, Co.
V. Fisher, 49 Kan. 460, 30 Pac. 462. See
Gboss Negligence.

ORDINARY SKILL. Such skill as a per-

son conversant with the matter undertaken
might be reasonably supposed to have. 11
M. & W. 113 ; Percy v. MiUaudon, 8 Mart.
N. S. (La.) 08, 75; Boon v. Murphy, 108 N.
C. 187, 12 S. E. 1032. See Negligence.
One who undertakes to act in a profes-

sional or other clearly defined capacity is

bound to exercise the skill appropriate to

such capacity; Webb, Pollock, Torts 26;

though the undertaking be gratuitous;
Leighton v. Sargent, 31 N. H. 119, 64 Am.
Dec. 323.

ORDINATION. Theactof conferring the
orders of th^ church upon an individual.
See Oedain.

OROINATIONE CONTRA SERVIENTES.
A writ that lay against a servant for leaving
his master contrary to the ordinance of 23
& 24 Edw. III.

ORDINIS BENEFICIUM. See Behtefi-
ciuM Oruinis.

ORDINUM FUGITIVI. Those of the reli-

gious who deserted their houses, and, throw-
ing off the habits, renounced their particular
order in contempt of their oath and other ob-
ligations. Par. Antiq. 388.

ORDNANCE DEBENTURES. Bills which
were issued by the Board of Ordnance on
the treasurer of that office for the payment
of stores, etc.

ORDO JUDICIORUM. The order of judg-
ment; the rule by which the due course of
hearing each cause was prescribed. 4
Reeves, Hist. Eng. L. 17.

ORDONNANCE DE LA MARINE. See

Code.

ORE LEAVE. A right to dig and take ore

from land. Ege v. Kille, 84 Pa. 340.

ORE TENUS (Lat). Verbally; orally.

Formerly the pleadings of the parties were
ore tenus; and the practice is said to have
been retained till the reign of Edward III.

3 Reeve, Hist. Eng. Law 95; Steph. PI.,

Andr. ed. § 59. And see Bracton 372 6.

In chancery practice, a defendant may
demur at the bar ore tenus; 3 P. Wms.
370; if he has not sustained the demurrer

on the record; 1 Swanst. 288; Mitf. PI.,

Tyler's ed. 310; 6 Ves. 779; 8 id. 405; 17

id. 215.

OREGON. One of the Pacific coast states

of the American Union, and the thirty-third

state admitted therein.
The territory called Oregon from the early name,

ot its principal river—now called the Columbia—
originally Included all the country on the Pacific

coast west of the Rocky mountains, and north of the
42d and south of the 19th parallel of north lati-

tude. From 181S to 1816, this country was subject

to the Joint occupancy of the subjects and citizens

of Great Britain and the United States, under a
disputed claim of title, which was settled by the

treaty of June 15, of the latter year. In favor of the
United States.

As early as 1841 the American and British oc-

cupants west of the Cascade mountains commenced
to organize a government for their protection.

These efforts resulted in the' establishment of the

"Provisional Government of Oregon" by a popular
vote on July 5, 1845, consisting of an executive,

legislative (one house), and judicial department,
the officers of which were chosen and supported by
the voluntary action of the citizens and subjects of

both nations. On March 3, 1849, this government
was superseded by the territorial government pro-

vided by congress in the act of August 14, 1848.

On September 27, 1850, congress passed the "dona-
tion act," giving the settlers the land held by them
under the provisional government—640 acres to a

married man and his wife, and 320 to a single man.
In 1857 a state constitution was formed and

ratified by the people, under which a portion of the

territory was admitted into the Union on February
14, 1859, on an e(iual tooting with the other states.

There were amendments in 1902, 1906 and 1908. The
initiative, referendum and recall are adopted.

ORFGILD (Sax. or/, cattle, gild, payment.
Also called cheapgild). A payment for cat-

tle, or the restoring them. Cowell.
A restitution made by the hundred or

county of any wrong done by one that was
in pledge. Lambard, Archaion 125, 126.

A penalty for taking away cattle. Blount

ORGANIC LAW. The fundamental law or

constitution of a state or nation. See Law.
An act of congress providing for the admis-

sion of a new state is usually termed an
organic act, and sometimes an enabling act.

ORIGINAL. An authentic instrument
which is to serve as a model or example to

be copied or imitated.

Qriginals are single or duplicate: single

when there Is but one; duplicate, when
there are two. In the case of printed doc-

uments, aU the impressions are original*,
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•or in the nature of duplicate origmaU, and
any copy will be primary evidence ; 2 Stark.

130. But see Sweigart v. Lowmarter, 14 S.

& K. (Pa.) 20O. See Teleguaph; Photo-
graph ; Pebss Copy.
When an original document is not evi-

dence at common law, and a copy of such
original is made evidence by an act of the
legislature, the original is not therefore

made admissible evidence by implication;
2 Campb. 121, n.

Not deriving authority from any other
source: as, original jurisdiction, original

writ, original bill, and the like.

ORIGINAL AND DERIVATIVE ESTATES.
An original estate is the first of several es-

tates, bearing to each other the relation of a
particular estate and a reversion. It is con-

trasted with a derivative estate, which is a
particular interest carved out of another
estate of larger extent 1 Pres. Est. *123.

ORIGINAL BILL. A bill relating to a
matter not before brought before the court

by the same parties, standing in the same in-

terests. Mitt Eq. PI. 33.

Proceedings in a court of chancery are
either commenced by way of information,

when the matter concerns the state or those

under its protection, or by original petition

or bill when the matter does not concern the

state or those under its protection. The
original bill states simply the cause of com-
plaint, and asks for relief. It is composed of

nine parts; Story, Bq. PL 7; and is the

foundation of all subsequent proceedings be-

fore the court. See 1 Dan. Ch. Pr., 6th Am.
ed. *314; Bni.

ORIGINAL CONSTRUCTION. This term,
as distinguished from repairs, has a tech-

nical meaning in relation to railroads, and
is that construction of bridges, etc., that is

necessary to be done before the railroad can
be opened, no't such structures as are intend-

ed to replace worn-out counterparts. Cleve-

land, C. & S. Ry. Co. V. Trust Co., 86 Fed.
73.

ORIGINAL CONVEYANCES (sometimes
called primary conveyances). Those con-

veyances by means whereof the benefit or es-

tate is created or first arises : viz. feoffment,

gift, grant, lease, exchange, partition. 2 Bla.

Com. 309; 1 Steph. Com., 11th ed. 464.

ORIGINAL ENTRY, BOOKS OF. The
first entry made by a merchant, tradesman,
or other person in his account-books, charg-
ing another with merchandise, materials,

work, or labor, or cash, on a contract made
between them.
Such an entry, to be admissible as evi-

dence, must be made in a proper book. In
general, the books in which the first entries

are made, belonging to a merchant, trades-

man, or mechanic, in which are charged
goods sold and delivered or work and labor

done, are received in. evidence. There are

many books which are not evidence, a few
of which will be here enumerated. A book

made up by transcribing entries made on a

slate by a journeyman, the transcript being

made on the same evening, or sometimes not

until nearly two weeks after the work was
done, was considered as not being a book of

original entries ; Kessler v. McConachy, 1

Rawle (Pa.) 435; Hartley v. Brookes, 6

Whart (Pa.) 189. A book purporting to be

a book of original entries, containing an en-

try of the sale of goods when they were or-

dered, but before delivery, is not a book of

original entries; Rhoads v. Gaul, 4 Rawle
(Pa.) 404, 27 Am. Dec. 277. And unconnect-

ed scraps of paper, containing, as alleged,

original entries of sales by an agent, on ac-

count of his principal, and appearing on their

face to be irregularly kept, are ndt to be con-

sidered as a book of original entries ; Thom-
son V. McKelvey, 13 S. & R. (Pa.) 126; corir

tra, Smith v. Smith's Ex'x, 4 Harring. (Del.)

532. A notched stick kept as a tally was ad-

mitted to prove items of different amounts
indicated by different cuts and notches ; Row-
land V. Burton, 2 Harring. (Del.) 288.

The entry must be made in the course of
business, and with the intention of making
a charge for goods sold or work done; it

ought not to be made after the lapse of one
day; Petrie v. Lynch's Adm'r, 1 N. & McO.
(S. C.) 130; Curren v. Crawford, 4 S. & R.
(Pa.j 5. Memoranda of sales found in an ac-

count-book are competent, when made con-
temporaneously with orders, by a witness
knowing them to state correctly the facts

;

The Sylvan Stream, 35 Fed. 314.

The entry must be made in an intelligible

manner and not in figures or hieroglyphics
which are understood by the seller only;.

Rhoads v. Gaul, 4 Rawle (Pa.) 404, 27 Am.
Dea 277. A charge made in the gross as
"190 days work;" Petrie v. Lynch's Adm'r,
1 N. & McC. (S. C.) 130; or "for medicine
and attendance," or "thirteen dollars for
medicine and attendance on one of the Gener-
al's daughters in curing flie hooping-cough ;"

Hughes V. Hampton, 2 Tread. Const. (S. C.)
745, were rejected. An entry of goods with-
out carrying out any prices proves, at most,
only a sale; and the jury cannot, without
other evidence, fix any price; Hagaman v.

Case, 4 N. J. L. 370. The charges should be
specific and denote the particular work or
service charged as it arises daily, and the
quantity, number, weight, or other distinct
designation of the materials or articles sold
or furnished, and attach the price and value
to each item ; Hughes v. Hampton, 2 Tread.
Const. (S; C.) 745; Petrie v. Lynch's Adm'r,
1 N. & McO. (S. C.) 130.

The entry must, of course, have been made
by a person having authority to make it;

Rhoads v. Gaul, 4 Rawle (Pa.) 404, 27 Am.
Dec. 277; and with a view to charge the
party; Walter v. BoUman, 8 Watts (Pa.)
545.
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The entry must be made contemporaneous-
ly with the delivery of the goods; Burley v.

Bank, 111 U. S. 216, 4 Sup. Ct. 341, 28 L. Ed.
406; Wells v. Hobson, 91 Mo. App. 379; Mc-
Knlght V. Newell, 207 Pa. 562, 57 Atl. 39;
Schnellbacher v. Plumbing Co., 108 111. App.

486; if made before the property In the

goods has passed, the book Is not admissible

in evidence; Laird v. Campbell, 100 Pa. 159;

nor is it if made . subsequently ; Schnellbach-

er V. Plumbing Co., 108 111. App. 486.

The proof of the entry must be made by

the person who made it. If made by the

seller, he Is competent to prove it from the

necessity of the case, although he has an
interest in the matter in dispute; Beach v.

Mills, 5 Conn. 496 ; Vosburgh. v. Thayer, 12

Johns. (N. Y.) 461 ; Poultney v. Koss, 1 Dall.

(Pa.) 239, 1 Li. Ed. 117. When made by a

clerk, It must be proved by him. But in ei-

ther case, when the person who made the

entry is out of the reach of the process of

the court, as in the case of death,' or absence
from the state, the handwriting may be prov-

ed by a person acquainted with the hand-
writing of the person wlio made the entry

;

Hay V. Kramer, 2 W. & S. (Pa.) 137; if he is

absent, proof must first be made that he can-

not be found; Railway Co. v. Henderson, 57
Ark. 402, 21 S. W. 878. But the plaintiff was
not competent to prove the handwriting of a
deceased clerk who made the entries ; 1 Bro.

App. llil. A book containing entries in de-

fendant's handwriting of payments by him
to payee in her lifetime, on the note In ac-

tion, is not admissible as evidence in de-

fendant's favor; Wells' Adm'r y. Ayers, 84
Va. 341, 5 S. ,E. 21.

. The books and original entries, when prov-

ed by the supplementary oath of the party,

are prima facie evidence of the sale and de-

livery of goods, or of work and labor done;
Ducoign V. Schreppel, 1 Yeates (Pa.) 347;
May V. Brownell, 3 Vt. 463; Herlock's Adm'rs
V. Riser, 1 McCord (S. C.) 481; Bowers v.

Dunn, 2 Root (Conn.) 59. But they are not
evidence of money lent or cash paid; Brad-
ley V. Goodyear, 1 Day (Conn.) 104; or of
the time a vessel lay at the plaintiff's wharf

;

Wilmer v. Israel, 1 Browne (Pa.) 257; or
of the delivery of goods to be sold on commis-
sion; Murphy v. Cress, 2 Whart. (Pa.) 33.

These entries are sometimes evidence in
suits between third parties; Mcholls v.

Webb, 8 Wheat. (U. S.) 326, 5 L. Ed. 628;
2 P. & D. 573; Welsh v. Barrett, 15 Mass.
880; Halliday v. Martinet, 20 Johns. (N. Y.)
168, 11 Am. Dec. 262; New-Haven County Bk.
V. Mitchell, 15 Conn. 206; Pattoh's Adm'rs
V. Ash, 7 S. & R. (Pa.) 116; 1 Y. & C. 53;
and also in favor of the party himself; Cogs-
well V. DoUiver, 2 Mass. 217, 3 Am. Dec. 45

;

Slade V. Teasdale, 2 Bay (S. C.) 172; Lamb
V. Hart, id. 362 ; Bumham's Adm'r v. Adams,
5 Vt. 313; Anchor Mill Co. v. Walsh, 108 Mo.
277, 18 S. W. 904, 32 Am. St. Rep. 600.

ORIGINAL JURISDICTION. See Jubis-

DICTION.

ORIGINAL PACKAGE. The casing in

which imported merchandise is kept and
handled in coui^e of transportation, whether
hogsheads, bales, bottles, or boxes.

The package delivered by the shipper to

the carrier at the Initial point of shipment
in the exact condition in which It was ship-

ped. In the casie of liquors in bottles, if the

bottles are shipped singly, each is an origi-

nal package, but If a number are fastened

together and marked, or are together In a
box, etc., such box, etc., constitutes the origi-

nal package; Guckenhelmer v. Sellers, 81

Fed. 997; State v. Winters, 44 Kan. 723, 25
Pac. 235, 10 L. R. A. 616.

An original package is a bundle put up for

transportation and usually consists of a
number of things bound together and con-

venient for handling; State v. Board of As-
sessors, 46 La. Ann. 145^ 15 South. 10, 49 Am.
St. Rep. 318, a case of Imports and not of

Interstate commerce.
An original package, trade In which is

protected by the federal constitution, is such
form and size of package as is used by pur-
chasers or shippers for the purpose of secur-

ing both convenience in handling and securi-

ty In transportation of merchandise between
dealers In the ordinary course of commerce;
Com. v. SchoUenberger, 156 Pa. 201, 27 Atl.

30, 22 L. R. A. 155, 36 Am. St Rep. 32.

"The term original package is not defined

by any statute and is simply a convenient
form of expression * • to indicate
that a license tax could not be exacted pf

an importer of goods from a foreign country,

who disposes of such goods in the form In

which they were imported." Cook v. Mar-
shall Co., 196 tr. S. 261, 25 Sup. Ct. 233, 49
L. Ed. 471. The size of the package does
not seem to be capable of definition, but it

cannot be held that any package which could
not be commercially transported from one
state to anothier as a separate importation
could be considered as an original package.
Id.

A definition which is quoted as "common-
ly accepted and believed by us to be correct"
is that "It Is a bundle put up for transporta-
tion or commercial handling and usually con-
sisting of a number of things bound together
convenient for handling and conveyance";
McGregor v. Cone, 104 la. 465, ,73 N. W.
1041, 39 L. R. A. 484, 65 Am. St. Rep. 522;
where there is possibly as good an expres-
sion of the matter as may be found: "The
original package then, is that package which
is delivered by the importer to the carrier
at the Initial point of shipment In the exact
condition in which it was shipped."
The phrase "original package," though

more in common use in connection with liti-

gation over the state liquor laws, was in fact
originated by Marshall, C. J., in Brown v.
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Maryland, where It was held that a "license

tax could not be exacted of an importer of

goods from a foreign country who disposes
of such goods in the form in which they were
imported" ; Brown v. Maryland, 12 Wheat.
(U. S.) 419, 442, 6 L. Ed. 678, where it was
held that a license tax for disposing of the
property "in the original form or package
in which it was imported is a duty on im-
ports and unconstitutional."

That case related to imports from a for-

eign country, and It was also held that the
thing imported did not lose its distinctive

character as an import until it had become
"incorporated and mixed up with the mass
of property in the country." The same doc-

trine was afterwards applied to interstate

commerce and was expressed in very nearly
the same terms in Vance v. Vandercook Co.,

170 U. S. 438, 18 Sup. Ct. 674, 42 L. Ed. 1100.

In that case the court stated as elementary
propositions, entirely concluded by previous
adjudications: (a) The states have plenary
power to regulate the sale of intoxicating
liquors within their borders depending solely

on the judgment of the legislatures, provided
always they do not invade rights secured by
the United States constitution, or discrimi-

nate against the rights of residents or citi-

zens of other states, (b) The right to send
liquorfe from one state into another, and the
act of sending the same, is interstate com-
merce, the regulation whereof is committed
to congress, and, hence, a state law which
denies such a right, or substantially inter-

feres with or hampers the same, is unconsti-
tutional, (c) An incident of the power to

ship merchandise from one state into anoth-
er is the right, in the receiver of the goods,

to sell them in the original packages, any
state regulation to the contrary notwith-
standing; that is to say, the goods received

by Interstate commerce remain under the

shelter of the commerce clause until by a sale

in the original package they have been com-
mingled with the general mass of property
in the state. This last phraseology, first ex-

pressed by Marshall, C. J., and repeated al-

most in the same words 7Q years after, has-

been criticised as unsatisfactory ; Cooke,
Commerce Clause, sec. 17. But the expresr

sion would seem to have been repeated in

effect too often to make it probable that it

would be abandoned. It occurs as late as
1906 in Rearick v. Pennsylvania, 203 U. S.

507, 27 Sup. Ct. 159, 51 L. Ed. 595.

The form and size of a package the Im-

porter determines for himself, and its size

has no bearing on the question whether it is

"original" ; In re Belne, 42 Fed. 545 ; State

V. Winters, 44 Kan. 723, 25 Pac. 235, 10 L.

R. A. 616. It has varied from the small
boxes containing ten cigarettes; Iowa v.

McGregor, 76 Fed. 956; McGregor v. Cone,

104 la. 465, 73 N. W. 1.041, 39 L. R. A. 484, 65
Am. St. Rep. 522; In re May, 82 Fed. 422;

to carload lots of coal; McNeill v. R. Co.,

202 U. S. 543, 26 Sup. Ct. 722, 50 L. Ed. 1142;

but where liquor in casks was shipped In

carload lots the cask was the original pack-

age ; TJ. S. V. Liquid Extracts, 170 Fed. 449,

where it was said: "The idea of the orig-

inal package may well be made to cover cer-

tain forms of property which do not ordi-

narily admit of being packed or incased in

any other manner than in the car or vessel

in which they are transported, such, for in-

stance, as steel beams, threshing machines
and other bulky articles."

Where an agent procured orders for en-

larging photographs and delivered them with
frames fitted to them which he tried to sell,

the pictures having been ordered and the
frames not, he wap convicted of peddUng
without a license, the picture and frame to-

gether not being an original package; State
V. Montgomery, 92 Me. 433, 43 Atl. 13.

Labelling- a bottle or small bundle "orig-

inal package" has no effect; Keith v. State,

91 Ala. 2, 8 South. 353, 10 L. R. A. 430,

where small bottles of liquor, wrapped in

paper and so labelled, were packed in an
open box, the box was the original package
and not the bottle. But where cigarettes
were transported In small paper packages
containing ten each not being boxed but
thrown loosely Into baskets, held that such
paper parcels were not original packages,
and that the importations were made for
the purpose of evading the law of the state
prohibiting their sale; Austin v. Tennessee,
179 U. S. 343, 21 Sup. Ct 132, 45 L. Ed. 224,
where It was established that the court may
consider the bona fides of the construction
of the packages and refuse to permit an in-

tentional invasion of the state law; and to
the same effect; Com. v. Zelt, 138 Pa. 615,
21 Atl. 7, 11 L. R. A. 602 ; Haley v. State,
42 Neb. 556, 60 N. W. 962, 47 Am. St. Rep.
718; State v. Chapman, 1 S. D. 414, 47 N. W.
411, 10 L. R. A. 432; Smith v. State, 54
Ark. 248, 15 S. W. 882. The case of Austin
V. Tennessee, 179 XJ. S. 343, 21 Sup. Ct. 132,
45 L. Ed. 224, affirmed Blaufleld v. State, 103
Tenn. 593, 53 S. W. 1090, on the point stated
supn, but disagreed with the decision of the
Tennessee court that cigarettes are not legit-

imate objects of commerce and their sale in
original packages Is not protected by the
commerce clause; on this point it was also
held contra in State v. Lowry, 166 Ind. 372,
77 N. E. 728, 4 L. R. A. (N. S.) 528, 9 Ann.
Cas. 350.

Where the goods are in bottles, or small
packages contained in boxes or crates, the
bottles were held to be the original packages
in Com. v. Bishman, 138 Pa. 642, 21 Atl. 12;
State V. Coonan, 82 la. 4m, 48 N. W. 921
(sealed bottles in open barrels and boxes)

;

State V. Miller, 86 la. 638, 53 N. W. 330 (the
same; in both eases the act was prior to
Aug. 14, 1890, date of Wilson Act) ; and the
small packages in Ke May, 82 Fed. 422;
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Sawrie V. Tennessee, 82 Fed. 615 (all cases

applying to cigarettes in small boxes) ; but
the cases generally hold that the box is the

original package; Guckenneimer v. Sellers,

81 Fed. 997 ; Smith v. btate, 54 Ark. 248, 15

S. W. 882 (bottles of liquor in open and
closed boxes); Haley v. State, 42 Neb. 556,

60 N. W. 9G2, 47 Am. St. Rep. 718 (small

bottles of liquor in closed boxes) ; State v.

Chapman, 1 S. D. 414, 47 N. W. 411, 10 L. R.

A. 432 (open box) ; In re Harmon, 43 Fed.

372; May v. New Orleans, 51 La. Ann. 1064,

25 South. 959 (small packages in packing
boxes, box furnished by carrier and to be

returned) ; State v. Parsons, 124 Mo. 436,

27 S. W. 1102, 46 Am. St. Rep. 457 (medi-

cine) ; McGregor v. Cone, 104 la. 465, 73 N.

W. 1041, 39 L. R. A. 484, 65 Am. St. Rep. 522

(cigarettes). In the case of patent medi-

cines, it is the small individual package. or
bottle and not the box in which they are

packed; Kentucky Board of Pharmacy v.

Cassidy, 115 Ky. 690, 74 S. W. 730, 25 Ky.
L. Rep. 102. There is said to be no differ-

ence whether the box be covered or uncover-

ed; Keith V. State, 91 Ala. 2, 8 South. 353,

10 L. R. A. 480 (supra) ; and if the ship-

ment is in bottles, its character is not chang-

ed by the carrier's putting it in a box or

boxes for his own accommodation ; Tinker v.

State, 96 Ala. 115, 11 South. 383. The fact

that the box was owned by the carrier is im-

material ; Austin v. State, 101 Tenn. 563, 48
S. W. 305, 50 L. R. A. 478, 70 Am. St. Rep.

703; id., 179 U. S. 343, 21 Sup. Ct. 132, 45 L.

Ed. 224, where packages of cigarettes were
shipped In open baskets, the latter held

the original package. A ten pound package
of oleomargarine, made and packed in one
state and sent into another, is ah original

package, and the importer may sell it per-

sonally or by an agent directly to the con-

sumer. The protection of the commerce
clause does not depend on whether the pack-

age is suitable for retail trade or not ; Schol-

lenberger v. Pennsylvania, 171 U. S. 1, 18

Sup. Ct. 757, 43 L. Ed. 49, reversing Com. v.

Paul, 170 Pa. 284, 33 Atl. 82, 30 L. R. A. 396,

50 Am. St. Rep. 776. The right to import a
lawful article of commerce from another
state continues until the sale in the original

package; SchoUenberger v. Pennsylvania,
171 U. S. 1, 23, 18 Sup. Ct. 757, 43 L. Ed. 49.

The interstate commerce protection ceases

when the package is opened, and separate
packages removed before sale; May v. New
Orleans, 178 U. S. 496, 20 Sup. Ct. 976, 44
L. Ed. 1165; People v. Roberts, 158 N. T. 162,

52 N. E. 1102; In re "Wilson, 8 Mackey (D.

C.) 341, 12 L. R. A. 624; In re Pringle, 67
Kan. 364, 72 Pac. 864 ; Kimmell v. State, 104
Tenn. 184, 56 S. W. 854; Com. v. Paul, 148

Pa. 559, 24 Atl. 78; State v. Parsons, 124
Mo. 436, 27- S. W. 1102, 46 Am. St. Rep. 457;
Hopkins V. Lewis, 84 la. 690, 51 N. W. 255,

15 L. R. A. 397, where it was held that liquor

sold over a bar from a bottle handed to a

customer, with a glass to help himself, was
not a sale in the original package ; it was a

sale of the contents of the original packages
and not the packages themselves. But in

another case, where^ before the date of the

Wilson Act, beer In sealed bottles packed in

boxes was sent into the state, consigned to

an agent, who removed the bottles from the

box, furnished corkscrew and tumbler, and
allowed the customer to help himself, the

sale was held to be in the original package;
State V. Miller, 86 la. 638, 53 N. W. 330.

A sale of the package for ten days' trial and
the privilege of return if not satisfactory,

destroys its "original" character ; Wasser-
boehr v. Bouller, 84 Me. 165, 24 Atl. 808, 30
Am. St. Rep. 344.

The rule that the protection is ended by
breaking does not apply where It Is merely
for the purpose of inspection by the pur-

chaser; Greek-American Sponge Co. v. Drug
Co., 124 Wis. 469, 102 N. W. 888, 109 Am. St.

Rep. 961; In re McAllister, 51 Fed. 282;

Wind V. Her, 93 la. 316, 61 N. W. 1001, 27 L.

1^. A. 219.

Goods brought in original packages from
another state after they have arrived at
their destination and are at rest within the

state may be tared without discrimination
like other property within the stated al-

though stored for distribution and delivery
in the same packages to purchasers in vari-

ous states; American S. & W. Co. v. Speed,
192 U. S. 500, 24 Sup. Ct. 365, 48 L. Ed. 538;
Woodruff V. Parham, 8 Wall. (U. S.) 123, 19
L. Ed. 382 ; Leisy v. Hardin, 135 TJ. S. 100,

10 Sup. Ct. 681, 34 L. Ed. 128; which was
followed. and applied In Merchants' Transfer
Co. V. Board of Review, 128 la. 732, 105 N.
W. 211, 2 L. R. A. (N. S.) 662, 5 Ann. Cas.
1016. It Is otherwise as to Imports. See
that title.

A state tax on all sales of goods brought
from another state Is valid; Woodruff v.

Parham, 8 Wall. (U. S.) 123, 19 L. Ed. 382;
otherwise as to imports of foreign goods;
Cook V. Pennsylvania, 97 U. S. 566, 24 L.

Ed. 1015. So a general state tax laid upon
,all property may Include commodities re-

ceived from another state and held for sale;

Brown v. Houston, 114 U. S. 622, 5 Sup. a.
1091, 29 L. Ed. 257. Credits or bUls re-

ceivable, the proceeds of sale of imported
goods In original packages, are taxable by
the state as Invested capital; People v.

Wells, 208 U. S. 14, 28 Sup. Ct. 193, 52 L
Ed. 370, affirming 184 N. Y. 275, 77 N. B.

10, 12 L. R. A. (N. S.) 905, 121 Am. St Rep.
840.

State regulations as to labels (stating con-

tents) as applied to original packages do
not Interfere with Interstate commerce as to

contents; McDermott v. State, 143 Wis. 18,

126 N. W. 888, 21 Ann. Cas. 1315; or weight;
In re Agnew, 89 Neb. 306, 131 N. W. 817, 35

L. R. A. (N. S.) 836, Ann.. Cas. 1912C, 676;

otherwise, as to protecting domestic manu-
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facturers against lawful competition In other

states by discriminating regulations ; as by re-

quiring the marking of convict-made goods
brought into the state; Opinion of Justices,

211 Mass. 605, 98 N. E. 334, Ann. Cas. 1913B,

815.

The use of the words "original package"
in a state statute forbidding the sale of

black powder except in original sealed pack-

ages of a certain weight, does not prohibit

the importation from other states of pack-

ages of other weights; Williams v. Walsh,
222 U. S. 415, 32 Sup. Ct. 137, 56 L. Ed. 253

;

but the state may forbid the sale of it ex-

cept in original packages; In re Williams, 79
Kan. 212, 98 Pac. 777.

Congress may lawfully provide for the con-

fiscation of adulterated food, by a proceeding

m rem in federal courts, while in the hands
of consignees in unbroken packages; Hipo-

Ute Egg Co. V. U. S., 220 U. S. 45, 31 Sup.

Ot 364, 55 L. Ed. 364.

As to the correct use of the word "im-

ports" as meaning only goods brought from a
foreign country and not from another state,

see IMPOETS.
The power to regulate or forbid the sale

ot a commodity after it has been brought

into a state does not carry with it the right

and power to prevent its introduction by
transportation from another state-; Bowman
IV. E. Co., 125 U. S. 465, 8 Sup. Ct. 689, 1062,

31 L. Ed. 700. This was followed by.Leisy v.

Hardin, 135 U, S. 100, 10 Sup. Ct 681, 34
L. Ed. 128, where it was held (three judges
dissenting), that a state statute prohibiting

the sale of intoxicating liquors, except for

medicinal, etc., purposes, and under a li-

cense, is, as applied to a sale by an importer
and in the original packages or kegs un-

broken and unopened, of such liquor brought

from another state, unconstitutional and
void . as repugnant to the commerce clause

of the constitution. See 4 Harv. L. Rev. 221,

for a criticism of this case. The rule estab-

lished in Leisy v. Hardin, does not justify

the contention that a state is powerless to

prevent the sale of foods made in or brought
from another state, if their sale may cheat
the people into buying something they do not
intend to buy, and which is wholly different

from what its condition and appearance im-
port; Plumley v. Massachusetts, 155 U. S.

461, 15 Sup. Ct. 154, 29 L. Ed. 223, upholding
the Massachusetts Oleomargarine Act.

Subsequently the passage of the Wilson
Act secured the right of state regulation aft-

er the breaking or sale of the original pack-
age See supra and also Liquob, where that
act is treated.

A state may regulate or prohibit the sale

of liquor even in the original paCkage ; Vance
v. Vandercook Co., 170 U. S. 438, 18 Sup.

Ct 674, 42 L. Ed. 1100 ; but It cannot impose

a penalty on a carrier for transporting such

goods within the state and before their de-

livery; Rhodes v. Iowa, 170 IT. S. 412, 18

Sup. Ct. 664, 42 L. Ed. 1088.

See Commeece; Liqtiob Laws; Ou»mab-
GABINE.

ORIGINAL PROCESS. Process to compel

an appearance by the defendant

ORIGINAL WRIT. In English Practice.

A mandatory letter issued in the king's

name, sealed with his great seal, and direct-

ed to the sheriff of the county wherein the

Injury was committed or supposed to have

been done, requiring him to command the

wrongdoer, or party accused, either to do

justice to the complainant, or else to appear

in court and answer the accusation against

him. This writ is deemed necessary to give

the courts of law jurisdiction. Andr. Steph.

PI. 62; Gould, PL 14.

This writ is now disused, the writ of sum-
mons being the process prescribed by the

Uniformity of Process Act for commencing
personal actions; and under the Judicature

Act, 1873, all suits, even in the court of

chancery, are to be commenced by such

writs of summons; Brown. But before this,

in modem English practice, the original

writ was often dispensed with, by recourse

to a fiction and a proceeding ty MU substi-

tuted. In this country, our courts derive

their jurisdiction from the constitution, and
require no original writ to confer it. Im-
properly speaking, the first writ which is is-

sued in a case is sometimes called an origi-

nal writ ; but it is not so in the English sense

of the word. See 3 Bla. Com. 273 ; Walker,

Am. Law, passim.

ORIGINALIA (Lat). In English Law. The
transcripts and other documents sent to the

office of the treasurer-remembrancer in ex-

chequer are called by this name to distin-

guish them from recorda, which contain the

judgments of the barons. The treasurer-re-

membrancer's ofllce was abolished in, 1833.

ORIGINALITY. In Patent Law. The find-

ing out, the contriving, the creating of some-
thing which did not exist and was not known
before, and which can be made useful and
advantageous in the pursuits of life, or which
can add to the enjoyment of mankind. Con-

over V. Roach, 4 Fish. Pat Cas. 16, Fed. Cas.

No. 3,125.

ORPHAN. A minor or infant who has
lost both of his or her parents. Sometimes
the term is applied to a person who has lost

only one of bis or her parents. 2 S. & S. 93

;

Heiss V. Murphey, 40 Wis. 276. See 14 Haz-
zard, Penn. Reg. 188, 189, for a correspon-

dence between Joseph Hopkinson and ex-

president J. Q. Adams as to the meaning of

the word orphan; see also. Hob. 247; Jack-
man V. Nelson, 147 Mass. 300, 17 N. E. 529.

ORPHANAGE. The share reserved to an
orphan by the custom vt London. See I-.E01-

TiME ; Dead's Pabt.



ORPHANOTROPHI 2432 OUSTER

ORPHANOTROPHI. In Civil Law. Per-

sons who have the charge of administering

the affairs of houses destined for the use of

orphans. Clef des Lois Bom. Administror

teurs.

ORPHANS' COURT. Courts of more or

less extended jurisdiction, relating to pro-

bate, estates of decedents, etc., in Delaware,

Maryland, New Jersey, and Pennsylvania.

OSCULI, JUS. The right to kiss. Accord-

ing to the old phraseology there could be ho
marriage within the circle of the jus osovM—
the seventh degree. Second cousins (sixth

degree) could not marry. Muirhead, Eom. L.

26s

OSTENSIBLE PARTNER. One whose
name appears in a firm as a partner, and
who is really such. Pars. Part. 27. See

Pabtnees.

OSTEOPATHY. See Physician.

-' OSWALD'S LAW. The law by which was
effected the ejection of married priests, and
the introduction of monks into churches.

Named from Oswald, Bishop of Worcester,

about 964. Whart. Lex.

OTHER CASUALTY. In a lease provid-

ing that rent shall cease if the premises be-

come untenantable by fire or other casualty,

it refers to some fortuitous interruption of

the use. Crystal
^

Spring Distillery Co. v.

Cox, 49 Fed. 555, 1 C. 0. A. 365, 6 U. S.

App. 42.

OTHER WRONGS. See AtiA Enobmia.

OTHESWORTHE (Sax. eoth, oath).

Worthy to make oath. Bract. 185, 192.

OUGHT. The word is generally directory,

but may be taken as mandatory if the con-

text requires it. Bract, fol. 185, 292 6.

OUSTER (L. Fr. outre, oultre; Lat. ultra,

beyond). Out; beyond; besides; farther;

also; over and more. Le ouster, the upper-

most. Over: respondeat ouster, let him an-

swer over. Britton, c. 29. Ouster le mer,

over the sea. Jacob, L. Diet. Ouster eit, he
went away. 6 Co. 41 6; 9 id. 120.

To put out; to oust. II oust, he put out

or ousted, fiustes, ousted. 6 Co. 41 6.

In Torts. The actual turning out or keep-

ing excluded the party entitled to possession

of any real property corporeal.

It is the wrongful dispossession or exclu-

sion from real property of a party entitled

to the possession thereof; ouster of one co-

tenant by another is produced by the some
acts as any other ouster; Wlnterburn v.

Chambers, 91 Oal. 170, 27 Pac. 658.

An ouster can properly be only from real

property corporeal, and cannot be commit-

ted of anything movable; 1 0. & P. 123; 1

Chitty, Pr. 148; nor is a mere temporary
trespass considered as an ouster. Any con-

tinuing act of exclusion from the enjoyment
constitutes an ouster, even by one tenant in

common of his co-tenant ; Co. titt. 199 6,

200 a. See 3 Bla. Com. 167; Webb, Poll.

Torts 447; 1 Chitty, Pr. 374, where the reme-

dies for an ouster are pointed out. A de-

mand- of possession by a tenant In common
from his co-tenant, and refusal by the latter,

constitutes an ouster from the joint posses-

sion; Jordan v. Surghnor, 107 Mo. 520, 17

S. W. 1009. In an action of quo warranto,

the judgment rendered. If against an officer

or individuals, is called judgment of ouster;

if against a corporation by its corporate

name, it is ouster and seizure. See Judg-

ment; Respondeat Ousteb; 2 Crabb, R. P.

§ 2454 o; Washb. E. P.

OUSTER LE MAIN (L. Fr. to take out of

the hand). In Old English Law. A delivery

of lands out of the hands of the lord after

the tenant came of age. If the lord refused

to deliver such lands, the tenant was enti-

tled to a writ to recover the same from the

lord: this recovery out of the hands of the

lord was called ouster le maih. Abolished

by 12 Car. II. c. 24. Also, a livery of land

out of the king's hands by judgment given

in favor of the petitioner in a monstrans de

droit; 3 Steph. Com. 657.

OUSTER LE MER. Beyond the sea. A
cause of excuse, if a person, being summon-
ed, did not appear in court. Oowell.

OUT OF COURT. A plaintiff in an ac-

tion at .common law must have declared

within one year after the service of the

summons, otherwise he was out of court un-

less the court had, by special order, enlarged

the time for declaring. See Jud. Act. 1875,

Ord. xxi. r. 1. Whart Lex.
Also used as a colloquial phrase applied

to a litigant party when his case breaks

down, equivalent to saying, "he has not a

leg to stand on;" Moz. & W.

OUTOF THE STATE. Beyond sea, which
title see.

OUT OF TIME. Generally speaking, a

ship may be said to be missing or out of time

when she has not been heard of after the

longest ordinary time in which the voyage
is safely performed. 1 Am. Ins., 6th ed. 536

;

2 Duer, Ins. 469, n.

OUTER BAR. See Uttee Baeristee.

OUTER HOUSE. See Courts of Scot-

land.

OUTFANGTHEF. A liberty in the an-

cient common law, whereby a lord was en-

abled to call any man dwelling in his manor
and taken for felony, in another place out of

his fee, to judgment in his own court Du
Cange. See Infangthef.

OUTFIT. An allowance made by the gov-

ernment of the United States to an ambas-
sador, a minister plenipotentiary, or charg6

d'affaires, on going from the United States

to any foreign country.
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The outfit can in no case exceed one year's

full salary. No outfit is allowed to a consul.

See Minister.
As to the meaning of "outfit" in the whal-

ing business, see Macy v. Ins. Co., 9 Mete.

(Mass.) 354.

OUTBUILDING. Something used in con-

nection with a main building. Com. v. In-

toxicating Liquors, 140 Mass. 287, 3 N. E,

4. While a stable may be a necessary out-

building, yet when erected for use in connec-

tion with a tent placed temporarily on land,

it is not so, within a restriction against the

erection of a building other than dwellings
of a specified value with necessary outbuild-

ings; Blakemore v. Stanley, 159 Mass. 6.

33 N. E. 689. See Outhouses.

OUTHOUSES. Buildings adjoining or be-

longing to dwelling-houses.

Buildings subservient to, yet distinct from,

the principal mansion-house, located either

within or without the curtilage. State v.

Brooks, 4 Conn. 446; Jones v. Hungerford,
4 Gill & J. (Md.) 402; 2 Cr. & D. 479.

It is not easy to say what comes within

and what is excluded from the meaning of

outhouse. It has been decided that a school-

room, separated from the dwelling-house by
a narrow passage about a yard wide, the

roof of which was partly upheld by that of

the dwelling-house (the two buildings, to-

gether with some other, and the court which
Inclosed them, being rented by the same per-

son), was properly described as an outhouse;
Russ. & R. Cr. Cas. 295. See, for other cases,

Co. 3d Inst. 67 ; 1 Leach 49 ; 2 East PL Cr.

1020 ; 5 C. & P. 555 ; 8 B. & C. 461 ; 1 Mood.
Cr. Cas. 323, 336; State v. Brooks, 4 Conn.
446; Swallow v. State, 20 Ala. 30; White v.

Com., 87 Ky. 454, 9 S. W. 303 ; Price v. Com.
(Ky.) 25 S. W. 1062.

OUTLAND. Land lying beyond the de-

mesnes and granted out to tenants at the

will of the lord, like copyholds. Spelman.

OUTLAW. In English Law. One who is

put out of the protection or aid of the law.

22 Viner, Abr. 316; 1 Phill. Ev. Index;
Bacon Abr. Outlawry; 2 Sell. Pr. 277 ; Doctr.

Plac. 331; 3 Bla. Com. 283, 284.

As used in the Alabama act of December
28, 1868, § 1, declaring counties liable for

persons killed by an "outlaw," it is not
used in the strict common-law sense of the
term, but merely refers in a loose sense to

the disorderly jyersons then roving through
the state, committing acts of violence ; Dale
Co. V. Gunter, 46 Ala. 118, 187. See Drew
V. Drew, 37 Me. 389.

If a party, after indictment, could not be
found, the first process against htm was a
capias, in cases of treason or felony, or in

misdemeanors, a venire facias, and then a
capias. Following this is an alias and then
a pluries writ. After this the offender is put
in the "exigent" and is proclaimed four times
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in four successive county courts. Upon the

fifth, he is adjudged an outlaw. It is said

that no man may kill an outlaw wilfully, but

only in an effort to arrest him. A judgment
of outlawry was a grave matter ; it involved,

not merely escheat and forfeiture, but a
sentence of death. If the outlaw was cap-

tured, the justices sent him to the gallows

upon proof of the mere fact of outlawry.

There were all manner of cases in which a
man might be outlawed without being guilty

of any crime or any intentional contumacy.
The exaction might take place in a county
distant from his home. There was therefore

great need for royal writs for inlawing an
outlaw and many were issued. 2 Poll. &
Maitl. 581. Outlawry for a misdemeanor
does not amount to a conviction for the of-

fense itself. 4 Steph. Com. 317. The "minor
outlawry" for "trespasses" did not involve

sentence of death ; otherwise of the higher
crimes. 2 PoU. & Maitl. 581. See Exigent.

It is still possible in England for a per-

son accused of a criminal charge to be made
an "outlaw"; Odgers, C. L. 1418; in civil

actions it is abolished (1879) ; 4 Steph. Com.
317.

When used with reference to a claim, as,

a debt due on a promissory note, "outlawed"
means barred by the statute of limitations;
Drew V. Drew, 37 Me. 392.

OUTLAWRY. In English Law. The act of
being put out of the protection Of the law,
by process regularly sued out against a per-

son who is in contempt in refusing to be-
come amenable to the court having jurisdic-

tion. The proceedings themselves are also
called the outlawry.
Outlawry may take place in criminal or

in civil cases; 3 Bla. Com. 283; Co. Litt.

128.

In the United States, outlawry in civil

cases is unknown, and if there are any cases
of outlawry in criminal cases they are very
rare ; Dane, Abr. ch. 193 a, 34.

OUTFARTERS. Stealers of cattle. Cow-
ell.

. OUTPUTERS, Such as set watches for
the robbing any manor house. Cowell.

OUTRAGE. A grave injury; a serious
wrong. This is a generic word which is ap-
plied to everything which is injurious in a
great degree to the honor or rights of an-
other. McKinley v. R. Co., 44 la. 314, 24
Am. Rep. 748.

OUTRIDERS. In English Practice. Bail-
iffs employed by the sheriffs and their depu-
ties to ride to the farthest places of their
counties or hundreds, to summon such as
they thought good to attend their county or
hundred court. Jacob.

OUTROPER. A person to whom the busi-
ness of selUng by auction was confined by
statute. 2 H. Bla. 557.
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OUTSTANDING. Unpaid; uncollected;
remaining undischarged.

OUTSTANDING CROP. One not harvest-

ed or gathered. It is outstanding from the
day it commences to grow until gathered and
taken away. SuUins v. State, 53 Ala. 474.

OUTSTANDING DEBT. Due but not
paid; overdue; uncollected, as an outstand-
ing draft, bond, premium, or other demand
or indebtedness.

OUTSTANDING TERM. A term in gross
at law, which, in equity, may be made at-

tendant upon the inheritance, either by ex-

press declaration or by implication.

OUTSUCKEN MULTURES. Quantities of

com paid by persons voluntarily grinding
corn at any mill to which they are not
thirled or bound by tenure. Jacob.

OUVERTURE DES SUCCESSIONS. In

French Law. The right of succession which
arises to one upon the death, whether nat-

ural or civil, of another. Brown.

OVERCYTED; OVERCHYSED. Proved
guilty or convicted. Blount.

OVERDRAFT. See Ovekdbaw.

OVERDRAW. To draw bills or checks

upon an individual, bank, or other corpora-

tion, for a greater amount of funds than

the party who draws is entitled to. See
State V. Jackson, 21 S. D. 494, 113 N. W.
880, 16 Ann. Cas. 87.

When a person has overdrawn his ac-

count without any intention to do so, and
afterwards gives a check on a bank, the

holder is required to present it, and on re-

fusal of payment to give notice to the maker,
in order to hold him bound for it; but when
the maker has overdrawn the bank knowing-
ly, having no funds there between the time
the check is given and its presentment, the
notice is not requisite ; Edwards v. Moses, 2
N. & McO. (S. C.) 433, 10 Am. Dec. 615;
True v. Thomas, 16 Me. 36. A bank may
properly refuse to pay a check which will

overdraw the depositor's account, though
on the bank books his balance seems to be
larger than the amount of the check, be-

cause a check of his, paid by the bank two
days before, had not yet been charged to
such depositor; American Exch. N. Bk. v.

Gregg, 138 111. 596, 28 N. E. 839, 32 Am. St.

Eep. 171. The president of a bank who di-

rects the payment of checks of a customer
who has no money in the bank, drawn in
payment of property purchased by the cus-

tomer, has no such interest in the property
as will support an action by him for its con-

' version; Kollock v. Emmert, 43 Mo. App.
566.

An overdraft on a bank is in the nature
of a loan; it is considered a fraud on the
part of the depositor; 'Peterson v. Bank, 52
Pa. 206, 91 Ani. Dec. 146. See Merchants'

Bank v. Bank, 1.0 Wall. (U. S.) 647, 19 L.

Ed. 1008. Indebitatus assumpsit will lie

against the depositor to recover the over-

draft; Bank of U. S. v. Macalester, 9 Pa.

475; Thomas v. Bank, 46 111. App. 461.

A cashier who knowingly permits an over-

draft is guilty of a breach of trust, and
liable to an action to make good the amount,

even though the directors had been wont to

countenance him in a custom of allowing

good depositors to overdraw; Morse, Bank.,

3d ed. § 357.

If an overdraft on a national bank is

properly made and allowed, or even if im-

properly allowed, the entry of the transac-

tion on the books of the bank just as it oc-

curred is not a false entry, under R, S. §

5209; Dow v. U.' S., 82 Fed. 904, 27 0. C. A.

140. The mere payment of a check which
creates an overdraft is not a fraudulent mis-

application of the funds; 'id.; and where a

national bank officer arranges with a de-

positor in good faith to give him credit be-

yond his deposit and makes proper entries

of his overdrafts, it is not a false entry un-

der R. S. § 5209 ; Graves v. U. S., 165 U. S.

323, 17 Sup. Cft. 393, 41 L. Ed. 732. But
where the president of a bank, not acting in

good faith, permitted overdrafts which he
did not believe and had no reasonable
ground to believe would be repaid, and it

appeared that he intended by the transaction

to injure and defraud the bank, the act be-

comes a crime; poffin v. U. S., 162 U. S. 664,

16 Sup. Ct. 943, 40 L. Ed. 1109.

It is not an overdraft, if the bank owes
the depositor more money than is standing
to his credit; Hubbard v. Pettey, 37 Tex.
Civ. App. 453, 85 S. W. 509, affirmed with-

out opinion 101 Tex. 643.

A bank may refuse to pay a check if it

overdraws ; Spokane & E. T. Co. v. HufC, 63
Wash. 225, 115 Pac. 80, 33 L. R. A. (N. S.)

1023, Ann. Cas. 1912D, 491. One who has
been i)ermitted to overdraw in the past ac-

quires no right to do so; St. Louis & S. F.

R. Co. V. Johnston, 133 U. S. 566, 574, 10
Sup. Ct. 390, 33 L. Ed. 683. It is not re-

quired to pay a check which overdraws ; but
if it pays out the credit balance on such
check it may take up the check as evidence
of such payment; Harrington v. Bank, 85
111. App. 212. The holder of a check which
overdraws has no right to the actual balance
unless the bank agrees to pay it; Dana v.

Bank, 13 Allen (Mass.) 445, 90 Am. Dec.
216.

OVERDUE, A bill, note, bond, or other
contract for the payment of money at a par-
ticular day, when not paid upon the day, is

overdue.

The indorsement of a note or bill overdue
is equivalent to drawing a new bill payable
at sight; Bishop v. Dexter, 2 Conn. 419;
Colt V. Barnard, 18 Pick. (Mass.) 260, 29
Am. Dec. 584.
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A note when passed or assigned after It is

overdue, is subject to all the equities be-

tween the original contracting parties; Nev-
ins V. Townsend, 6 Conn. 5 ; Cumberland Bk.
V. Plann, 18 N. J. L. 222; Byles, Bills 190.

The transferor's legal title passes and
maturity acts as notice of such equities ; see

Fisher v. Leland, 4 Gush. (Mass.) 456, 50
Am. Dec. 805. The creation of a better title

than that of the transferor is prevented; 4
B. & C. 330 ; Northampton N. Bk. v. Kidder,

106 N. Y. 221, 12 N. B. 577, 60 Am. Kep. 443;

where five out of nine successively maturing
notes were transferred after their maturity,

it was held that a counterclaim for breach
of warranty by the payee could be set up
against them all; Kowe v. Scott, 28 S. D.
145, 132 N. W. 695.

OVERHAUL. To inquire into. The mer-
its of a judgment can never be overhauled
by an original suit. 2 H. Bla. 414.

OVER-INSURANCE. See Double Insub-
ANCE.

OVERISSUE. Bonds. Where there is an
agreement that a railroad company shall is-

sue only a fixed number of bonds per mile,

bonds issued in excess of the limit vrtll be

postponed in lien and payment to those with-

in the Umit; McMurray v. Moran, 134 U. S.

159, 10 Sup. Ct. 427, 33 L. Ed. 814 ; and one
who buys bonds within the limit upon the

faith of this agreement is fully entitled to

the benefit of it; id.; where bonds are is-

sued, secured by a mortgage which recites

the amount of the bonds and that part of

them were to be used to take up bonds of a

prior issue, the lien of the mortgage will

be confined to an amount of bonds which,
added to the specified incumbrances, shall

not exceed the limit fixed ; Olaflin v. B. Co.,

8 Fed. 118; where the question was raised

by subsequent bondholders.

Where an issue of railroad bonds was
limited in amount, and the governor of a
state indorsed on them' a recital that they
were issued in pursuance of law, It was
held that a bona fide purchaser was not
bound to look beyond his certificate and that
the bonds so certified in excess of the author-

ized issue were entitled to share pro rata
with the other bonds; Stanton v. K. Co., 2
Woods 523, Fed. Cas. No. 13,297. Bonds are
numbered for mere convenience, and holders

of those of a higher number stand on the
same footing, In a distribution of a fund, as
those of lower numbers ; id.

Where a mortgage was given to secure a
specified issue of bonds and by mistake a
larger number were issued and the excess

came into the hands of a iona fide holder,

there being nothing to put him on inquiry,

the company was held estopped to set up
that they were not secured by the mortgage,

and it was held that the excess bonds had
a prior lien as against Income bonds not se-

cured by a recorded mortgage, but not

against a subsequent recorded mortgage;

Stephens v. Benton, 1 Duv. (Ky.) 112.

Where a statute limited the issue of bonds

to the amount of the capital stock actually

paid in, it was held that bonds issued in ex-

cess of this amount were illegal, and that a
second mortgage bondholder could take ad-

vantage of their Illegality, though the com-
pany itself did not seek to repudiate them

;

Com. V. Smith, 10 Allen (Mass.) 448, 87 Am.
Dec. 672 ; but see Peatman v. Power Co., 100
la. 245, 69 N. W. 541 ; where bonds issued

in excess were held to be valid to the extent

of the consideration received for them.
Where a railroad company was authorized
to issue bonds to a certain amount in rela-

tion to the amount of the capital stock, and
a mortgage was executed for a larger
amount than was authorized, it was held
that between iona fide holders of the mort-
gage bonds and the company, the bonds were
entitled to the lien of the mortgage, and that

subsequent creditors with notice of the bonds
occupied no better position than the com-
pany ; Fidelity Co. v. R. Co., 138 Pa. 494, 21
Atl. 21, 21 Am. St. Rep. 911. A constitu-

tional provision forbidding the fictitious in-

crease of corporate indebtedness will not be
enforced where mortgage bonds are sold at
par to innocent purchasers, for construction
and equipment; id.

Stoolo. Any issue of stock of a corpora-
tion in excess of that authorized by statute

or charter is void; New York & N. H. R. Co.
V. Schuyler,, 34 N. Y. 30; even in the hands
of a tona fide purchaser; People's Bank v.

Kurtz, 99 Pa. 344, 44 Am. Rep. 112 ; Appeal
of Mount Holly Paper Co., 99 Pa. 513. A
Bona fide holder of overissued stock, pur-

porting to be signed by an authorized cor-

porate officer, and actually issued by the

corporation, may sue the corporation in tort

and recover damages; New York & N. H.
R. Co. V. Schuyler, 34 N. Y. 30 (the leading

case); Appeal of Mt Holly Paper Co.,

99 Pa. 513; Bank of Kentucky v. Bank, 1

Pars. Eq. Cas. (Pa.) 180, 216; the doctrine

of estoppel applying; Kisterbock's Appeal,

127 Pa. 6.01, 18 Atl. 388, 14 Am. St. Rep. 868;
and the same rule applies where the over-

Issued stock is held as collateral for notes;

Appeal of Mt. Holly Paper Co., 99 Pa. 513

;

not so, as to a purchaser not in good faith

for full value; Ryder v. R. Co., 134 N. Y.

83, 31 N. E. 251; although the signature of
one corporate officer had been forged by an-

other ; Fifth Ave. Bank v. R. Co., 137 N. Y.

231, 33 N. B. 378, 19 L. R. A. 831, 33 Am.
St. Rep. 712.

If statutory or charter provisions author-
ize an increase of the capital stock, but the
formalities prescribed for making the in-

crease are not complied with, it is termed
an irregular issue, and Is voidable; Scovill

T. Thayer, 105 U. S. 143, 26 L. Ed. 968.
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The authorized corporate officers and the
corporation are jointly and severally liable

to immediate or subsequent purchasers (buy-

ing upon the faith of certificates) of an over-

issue or irregular issue of stock, who have
sustained damage thereby; Bruff v. Mali, 36

N. Y. 200; Windram v. French, 151 Mass. 547,

24 N, E. 914, 8 L. R. A. 750.

Equity will enjoin the transfer of spu-

rious stock, the payment of dividends there-

on, or the voting thereof by the pretended

owners; Kent v. Min. Co., 78 N. Y, 159.

Such stock is a cloud upon the title of the

genuine stock, which a court of equity will

remove at the suit of the corporation or the

stockholders; Dewing v. Perdicaries, 96 V.

S. 193, 24 L. Ed. 654; and the holder thereof

who knew it to be, overissued, at the time

of the subscription, can defeat an action at

law on his subscription therefor; Scovill v.

Thayer, 105 U. S. 143, 26 L. Ed. 968 ; or an
action upon a promissory note given there-

for; Merrill v. Reaver, 50 la. 404.

Failure by a holder of valid stock for six

years to complain of an overissue of stock is

laches; Jutte v. Hutchinson, 189 Pa. 218,

42 Atl. 123.

Whatever might be the rule as to a bona
fide purchaser of or subscriber for an over-

issue of shares of stock in a corporation, one
who procures the overissue without consider-

ation by false , representations will not be

heard to assert that a stockholder who voted

therefor relying on such representations is

estopped to question the validity of the

shares ; Haskell v. Read, 68 Neb. 107, 93 N.

W. 997, 96 N. W. 1007.

OVERPLUS. What is left beyond a cer-

tain amount; the residue ; the remainder of

a thing. The same as surplus.

The overplus may be certain or uncertain.

It is certain, for example, when an estate

Is worth three thousand dollars, and the

owner asserts it to be so in his will, and
devises of the proceeds one thousand dol-

lars to A, one thousand dollars to B, and
the overplus to C, and in consequence of the

deterioration of the estate, or from some
other cause, it sells for less than three thou-

sand dollars, each of the legatees. A, B, and
0, shall take one-third. The overplus is un-

certain where, for example, a testator does

not know the value of his estate and gives

various legacies, and the overplus to another
legatee : the latter will be entitled only to

what may be left ; 18 Ves. 466. See Residtje
;

SUKPLTJS.

OVERRATE. In its strictest signification,

a rating by way of excess and not one which
ought not to have been made at all. 2 Ex.
352.

OVERREACHING CLAUSE. In a reset-

tlement, a clause which saves the powers of

sale and leasing annexed to the estate for

life created by the original settlement, when

it is desired to give the tenant for life the

same estate and powers under the resettle-

ment,

OVERRULE. To annul; to make void.

This word is frequently used to signify

that a case has been decided directly oppo-

site to a former case ; when this takes place,

the first-decided case is said to be overruled

as a precedent, and cannot any longer be

considered as of binding authority.

It also signifies that a majority of the

judges of a court having decided against the

opinion of the minority, in which case the

latter are said to be overruled.

See Pbbcbdbnts.

VERSA MESSA. A forfeiture for con-

tempt or neglect in not pursuing a male-

factor. 3 Inst. 116.

OVERSEERS OF HIGHWAYS. Officers

having supervision of highways In some of

the states. See Commissionees of High-
ways.

OVERSEERS OF THE POOR. Persons

appointed or elected to take care of the poor

with moneys furnished to them by the pub-

lic authority.

The duties of these officers are regulated

by local statutes. In general, the overseers

are bound to perform those duties, and the

neglect of them will subject them to an in-

dictment. See 1 Bla. Com. 360; 16 Vlner,

Abr. 150; Freeport v. Bdgecumbe, 1 Mass.

459; Gould v. BaUley, 2 N. J. L. 6; Shotwell

V. Thornall, id. 136; Com. Dig. Justice of

the Peace (B 63).

OVERT. Open.
An overt act in treason is proof of the In-

tention of the traitor, because it opens his

designs: without an overt act, treason can-

not be committed; 2 Ohitty, Cr. Law 40. An
overt act is one which manifests the inten-

tion of the traitor to commit treason ; Archb.

Or. PI. 379; 4 Bla. Com. 79; Co. 3d Inst. 12;

Respublica v. Malln, 1 Dall. (U. S.) 33, 1

L. Ed. 25; U. S. v. Vigol, 2 Dall. (U. S.)

346, 1 L. Ed. 409; Re BoUman, 4 Cra. C^.
S.) 75, 2 L. Ed. 554; U. S. v. Pryor, 3 Wash.
C. O. 234, Fed. Cas. No. 16,096. In order to

sustain a conviction for treason under the

U. S. constitution, there must be the testi-

mony of two witnesses to the same overt act

or a confession in open court. A conspira-

tor can be tried In any place where his co-

conspirators perform an overt act; R. S. §

440. The phrase Is used m relation to the

Fugitive Slave Act In Jones v. Van Zandt,

5 How. (U. S.) 215, 12 L. Ed. 122.

In conspiracy, no overt act is needed to

complete the offence; 11 CI. & F. 155; Land-
ringham v. State, 49 Ind. 186. See U. S. v.

Goldberg, 7 Blss. 175, Fed. Cas. No. 15,223.

The mere contemplation or intention to

commit a crime, although a sin In the sight

of Heaven, is not an act amenable to human
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laws. The mere speculative wantonness of

a licentious imagination, however dangerous
or even sanguinary in its object, can in no
case amount to a crime. But the, moment
that any overt act is manifest, the offender

becomes amenable to the laws. See Cro.

Car. 577; Attempt; Conspieact; Soucita-
TION.

OWELTY. The difference which Is paid
or secured by one coparcener or cotenant to

another for the puijjose of equalizing a par-

tition. Littleton § 251; Co. Litt. 169 c; Long
V Long, 1 Watts (Pa.) 265; 16 Viner, Abr.
223, pi. 3. See Barkley v. Adams, 158 Pa.

396, 27 Atl. 868; Reed v. Deposit Co., 113
Pa. 578, 6 Atl. 163.

A charge on land for owelty of partition

follows the land into the hands of a pur-

chaser from the person to whom it was al-

lotted; and the statute of limitation does
not run against it, as the possession 'is not
adverse; Dobbin v. Rex, 106 N. C. 444, 11

S. B. 260.

OWING. Something unpaid. A debt, for

example, is owing while it Is unpaid, and
whether it be due or not. See Succession of

Guidry, 40 La. Ann. 671, 4 South. 893.

In affidavits to hold to bail it is usual to

state that the debt on which the action is

founded is due, owing, and unpaid; 1 Pa.
L. J. 210.

OWLING. The offence of transporting

wool or sheep out of the kingdom. The
name is said to owe its origin to the fact

that this offence was carried on in the night,

when the owl was abroad.

OWNER. He who has dominion of a
thing, real or personal, corporeal or incor-

poreal, which he has a right to enjoy and
do with as he pleases,—even to spoil or de-

stroy it, as far as the law permits, unless

he be prevented by some agreement or cove-

nant which restrains his right. See Turner
V. Cross, 83 Tex. 218, 18 S. W. 578, 15 L. R.

A. 262 ; Johnson v. Crookshanks, 21 Or. 339,

28 Pac. 78.

Although there can be but one absolute

owner of a thing, there may be a qualified

ownership. of the same thing by many. Tl}us,

a bailor has the general ownership of the
thing bailed, the bailee the special owner-
ship. See Park v. Willis, 2 Cra. C. C. 83,

Fed. Cas. No. 10717. The right of the abso-

lute owner is more extended than that of

him who has only a qualified ownership : as,

for example, the use of the thing. Thus,

the absolute owner of an estate, that is, an
owner in fee, may cut the wood, demolish

the buildings, build new ones, and dig wher-
ever he may deem proper for minerals, stone,

plaster, and similar things, which would be

considered waste and would not be allowed

in a qualified owner of the estate, as a les-

see or a tenant for life. The word pawner,

when used alone, imports an absolute owner;

but it has been held in Ohio that the word
owner, in the mechanic's lien law of that

state, includes the owner of the leasehold as

well as of the reversion, on the ground that

any other construction would be subversive

of the policy and Intent of the statute. Chot-

eau V. Thompson, 2 Ohio St. 123.

The owner continues to have the same

right although he perform no acts of owner-

ship or be disabled from performing them,

and although another perform such acts

without the knowledge or against the will

of the owner. But the owner may lose his

right in a thing if he permit it to remain

in the possession of a third person for a

sufficient time to enable the latter to acquire

a title to it by prescription or under the

statute of limitations. See La. Civ. Code,

b. 2, tit. 2, c. 1; Enoyelop6die d'Al&mbert,

Proprietaire.

When there are several joint owners of

a thing,—as, for example, of a ship,—the

majority of them have the right to make con-

tracts in respect of such thing in the usual

course of .business or repair, and the like,

and the minority will be bound by such con-

tracts ; Holt 586 ; Schott v. Harvey, 105 Pa.

222, 51 Am. Rep. 201. See Paet-owneb.

OWNERSHIP. The right by which a
thing belongs to some one in particular, to

the exclusion of all others. La. Civ. Code,
art. 480.

The entirety of the powers of use and dis-

posal allowed by law. It implies that there

is some power of disposal ; but the owner of

a thing is not necessarily the person who at

a given time has the whole power of use and
disposal. Owner is hot strictly a technical

term In the common law. Pollock, First

Book of Jurispr. 175. Ownership is broader
than both or possession; Fleming v. Sher-
wood, 24 N. D. 144, 139 N. W. 101, 43 L. R.
A. (N. S.) 945. See J. B. Ames on The Na-
ture of Ownership, in Lect. Leg. Hist. 192.

OWNER'S RISK. An expression employ-
ed by carriers with the object of relieving

them from responsibility. The carrier is

held not to be liable if he uses ordinary
diligence; otherwise, if he displays gross
negligence or malfeasance

; [1906] T. S. 973

(So. Afr.).

OX GANG (fr. Sax. gang, going, and ox;
Law Lat. hovata). So much land as an ox
could till. In the north of England a divi-

sion of a carucate. According to some, fif-

teen acres. Co. Litt. 69 a; Crompton, Jurisd.
220. According to Balfour, the Scotch oxen-
gang, or oxgate, contained twelve acres ; but
this does not correspond with ancient char-
ters. See Bell, Diet. Ploughgate. Skene
says thirteen acres. Cowell. See 1 PoU. &
Maitl. 347.

OYER (Lat. audire; through L. French
oyer, to hear).
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A prayer or petition to the court that the
party may hear read to him the deed, etc.,

stated in the pleadings of the opposite party,

and which deed is by intendment of law in

court when it 19 pleaded with a profert.

The same end is now generally attained by
giving a copy of the deed of which oyer is

asked, or, in other instances, by setting forth

the instrument in full in the plaintiff's state-

ment of his case. Oyer as it existed at com-
mon law seems to be abolished in England ; 1

B. & P. 646; 3 id. 398; 25 E. L. & B. 304.

Oyer may be demanded of any specialty or

other written instrument, as, bonds of all

sorts, deeds-poll, indentures, letters testa-

mentary and of administration, and the like,

which the adverse party is obliged to plead
with a profert in curia; Gould, PI. 408. BuJ;

pleading with a profert unnecessarily does
not give a right to demand oyer; 1 Salk.

497; and it may not be had except when
profert is made; Hempst. 265. Denial of

oyer when it should be granted is ground for

error; Andr. Steph. PI. 59; Osborne v. Reed,
1. Blackf. (Ind.) 126. In such cases the par-

ty making the claim should move the court

to have it entered on record, which is in

the nature of a plea, and the plaintiff may
counterplead the right of oyei", or strike

out the rest of the pleading following the oy-

er, and demur ; 1 Saund. 9 6, n. 1 ; Bac. Abr.

Pleas 1 ; upon which the judgment of the

court is either that the defendant have oyer,

or that he answer without it; id.; 2 Lev.

142 ;, 6 Mod. 28. See Peofebt in Ctteia.

After craving oyer, the defendant may set

forth the deed or a part thereof,, or not, at

his election; 1 Chitty, PI. 372; and may
afterwards plead non est factum, or any
other plea, without stating the oyer; 2 Stra.

1241; 1 Wils. 97; and may demur if a ma-
terial variance appear between the oyer and
declaration; 2 Saund. 366, n.

See, generally, Com. Dig. Pleader (P),

Abatement (I 22) ; 3 Bouvier, Inst. n. 2890.

OYER AND TERMINER. See Assize;

OOUBT OF OyEE and TeKMINEE.

OYEZ (Fr. hear ye). The introduction to

any proclamation or advertisement by public

crier. Used also by court officers in opening

court. It is wrongly and usually pronounced
oh yes. 4 Bla. Com. 340, n.

OYSTER. The right to take shell fish be-

low high water mark from natural beds in

tide waters is common to all citizens of the
state, except as restrained by positive law
or grants from the state ; Brown v. De Groff,

50 N. J. L. 409, 14 Atl. 219, 7 Am. St Rep.
794 ; Allen v. Allen, 19 R. I. 114, 32 Atl. 166,

30 L. R. A. 497, 61 Am. St. Rep. 738 ; Cook
V. Raymond, 66 Conn. 285, 33 Atl. 1006. "A
natural oyster-bed" is one not planted by
man ; State v. Willis, 104 N. 0. 764, 10 S. E.

764. There is a right of property in artifi-

cial oyster beds planted in public or naviga-

ble waters. In spots designated by stakes or

otherwise; State v. Taylor, 27 N. J. L. 117,

72 Am. Dec. 347; McCarty v. Holman, 22

Hun- (N. y.) 53; the owner must, clearly

mark out and define his beds; Brinckerhoff

V. Starklns, 11 Barb. (N. Y.) 248; this right

is in the nature of a license from the state,

which the state may revoke; Fleet v. Hege-

man, 14 Wend. (N. t.) 42 ; Hess v. Muir, 65

Md. 586, 5 Atl. 540, 6 Atl. 673.

A state has power to .regulate the oyster

industry although carried on under its tidal

waters; Lee v. New Jersey, 207 U. S. 67, 28

Sup. Ot. 22, 52 L. Ed. 106. It may forbid the

lease of oyster beds lying under certain tidal

waters within the state to any person not

a citizen and resident of such state unless

he was using such bed at the time of the

passage of the act, the right to cultivate and
plant .oysters not being a privilege or im-

munity, but a property right; State v. Cor-

son, 67 N. J. L. 178, 50 Atl. 780; but it was
held that an act making it a misdemeanor
for one not a citizen of the United States

and a resident and tax payer of the state to

take oysters was invalid as In violation of

the Texas bill of rights ; Gustafson v. State,

40 Tex. Cr. K. 67, 45 S. W. 717, 48 S. W.
518, 43 L. R. A. 615.

An act requiring everyone engaged in

packing oysters to pay a tax, which applies

to oysters taken in and shipped from another
state, is within the police power of the state.

It is not an interference vnth interstate com-
merce; Applegarth v. State, 89 Md. 140, 42
Atl. 941. Deepening the channel, by which
oyster beds were injured, is not a taking of

the oyster beds within the fifth amendment
of the United States constitution; Lewis B.

P. O. O. Co. V. Briggs, 229 U. S. 82, 33 Sup.

Gt 679, 57 L. Ed. 1083.

The state, subject to the paramount right

of navigation, is the owner of the oyster-

beds in its waters and can prohibit their

taking by any but its own citizens, and pre-

scribe the times, instruments, and conditions

of taking them ; Dize v. Lloyd, 36 Fed. 652

;

Boggs V. Com., 76 Va. 989.

One who plants oysters on a natural bed
cannot recover against one who removes
them with the natural growth; Cook v. Ray-
mond, 66 Conn. 285, 33 Atl. 1006.
One who plants a bed of oysters in a bay

on an arm of the sea, designating the bed,

does not Interfere with the common right of
fishing, and may maintain trespass for an
invasion of his property ; Robins v. Ackerly,
91 N. Y. 98; 7 Q. B. D. 106. Oysters deposit-

ed artificially may obstruct navigation and
be a nuisance; 7 Q. B. 339.

An act requiring oyster packers to pay a
tax is constitutional, though they are ship-

ped from another state ; Applegarth v. State,

89 Md. 140, 42 Atl. 941.

An- act authorizing the state oyster com-
mission to fix the license tax Imposed on
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boats entitled to engage in oyster planting
in certain tidal waters within the state ac-

cording to the tonnage measurement of the
boats does not violate the constitutional

prohibition against levying tonnage duties,

the tax being imposed on the business of
oyster planting and not on the ship as an in-

strument of commerce; State v. Corson, 67
N. J. L. 178, 50 Atl. 780; so in Maryland;
Dize V. Lloyd, 36 Fed. 651.

Oysters, although shipped unopened, as
taken from the water, may come within the

prohibition of the Food and Drugs Act, sec.

2, when, by reason of the condition of the

waters in which they are grown, they con-

tain harmful bacteria which constitutes

adulteration within the act; U. S. v. Sprague,

208 Fed. 419.

A riparian owner has not the right to

bed oysters along his entire water front;

Hess V. Muir, 65 Md. 586, 5 Atl. 540, 6 Atl.

673.

See Fisheet; Navigable Waters ; In-

spection Laws; License.
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P. P. See Per PBOOTmATioNEM:; In Pbo-
PEIA PEESONA.

PAAGE. A toll for passage througli an-
other's land.

PACARE. To pay. Jacob.

PACE. A measure of length, containing

two feet and a half. The geometrical pace

is five feet long. The common pace Is the

length of a step; the geometrical is the

length of two steps, or the whole space pass-

ed over by the same foot from one step to

another.

PACIFIC BLOCKADE. A means of coer-

cion short of war, usually adopted by the

joint action of several nations. An instance

of it occurred when Great Britain and Ger-

many united to prevent the slave traffic and
stop the importation of arms on the east

coast of Africa; Snow, Int. Law 79. In

1827 Greece was blockaded by France, Rus-
sia, and Great Britain; in 1850 the Greek
ports were blockaded by Great Britain, and
again in 1855 by the combined fleets of the

five Great Powers.

In the blockade of Mexico by France in

1838, neutral vessels as well as Mexican
were both seized and condemned. In other

cases both classes of ships were seized, but

were restored without compensation at the

termination of conflict. In the blockades of

Greece in 1850 and 1886, only Greek vessels

were sequestrated.

In 1887 the Institute of International Law
unanimously declared in favor of the legal-

ity of pacific blockade, subject to these con-

ditions: "(1) That the neutral flag can en-

ter freely; (2) that there must, of course,

be formal notice and a sufficient force; and
(3) that ships of the blockaded country may
be sequestrated, but should be restored with
their cargoes at the end of the blockade, but
without compensation." See 21 L. Mag. &
Kev. 285 ; 2 Oppen. §§ 40-49 ; Blockade.

PACIFICATION (Lat. pax, peace, facere,

to make). The act of making peace between
two countries which have been at war; the

restoration of public tranquillity.

PACK. To deceive by false appearances;

to counterfeit; to delude.

PACKAGE. A bundle put up for trans-

portation or commercial handling. A par-

cel is a small package; U. S. v. Goldback,

1 Hugh. 529, Fed. Cas. No. 15,222; Southern
Exp. Co. V. Crook, 44 Ala. 468, 4 Am.. Rep.

140; where a bale of cotton was held not

a package; contra, Lamb v. Transp. Co., 2
Daly (N. Y.) 454. See L. R. 9 Ex. 67.

The word as used In the federal Food and
Drugs Act refers to the immediate container

of the article which is intended for con-

sumption by the pubUc ; McDermott v. State,

228 U. S. 115, 33 Sup. Ct. 431, 57 L. Ed. 754.

Certain duties charged in the port of Lon-

don on the goods imported and exported by

aliens. Now abolished. Whart. Lex. See

Obiginal Package.

PA C K E D PA R.C E LS. The name for a con-

signment of goods consisting of one large

parcel made up of several small ones, col-

lected from different persons by the imme-
diate consignor, who united them into one

for his own profit, at the expense of the car-

rier. Whart.

PACKER. A person employed In England

by merchants to receive and (in some in-

stances) to select goods from manufacturers,

dyers, calenders, etci, and pack the same for

exjwrtation. Arch. Bankr., 11th ed. 37.

In the United States, one engaged in the

business of slaughtering and packing cattle,

sheep and hogs preparing their products for

sale.

Their business is not interstate commerce

;

U. S. V. Boyer, 85 Fed. 425; merely because

the yards are located in two states and it

does business in both, though, as to stock

shipped from one state to another, it may
be interstate commerce and to that extent

exempt from state regulation; Cotting v.

Stock Yards Co., 79 Fed. 679.

The acts of congress (1 Supp. Rev. Stat,

937, and 2 Supp. Rev. Stat. 403) whereby
the Secretary of Agriculture is empowered
to have made a careful inspection of cattle,

etc., at slaughter houses located In the sev-

eral states, the products of which are in-

tended for sale in other states or in foreign

countries, were held unconstitutional in U.
S. V. Boyer, 85 Fed. 425.

They may be subjected to a license tax by
a state for doing business therein; Kehrer
V. Stewart, 197 U. S. 60, 25 Sup. Ct. 403, 49
L. Ed. 663 ; Armour Packing Co. v. Lacy, 200

U. S. 226, 26 Sup. Ct 282, 50 L. Ed. 451;
though the greater portion of the business
may be interstate in its character; id.;

Smith V. Clark, 122 Ga. 528, 50 S. B. 480.

Their business is of such a nature as tojus-
tify a state in imposing rules for their gov-
ernment; Cotting V. Stock Yards Co., 79
Fed. 679.

PACKING A JURY. Improperly and cor-

ruptly selecting a jury to be sworn and im-
panelled for the trial of a cause. Mix v.

Woodward, 12 Conn. 289.

PACTIONS. In International Law. Con-
tracts between nations which are to be per-

formed by a single act, which done, the con-
tract is at an end.

PACTUM. In Civil Law. An agreement
made by two or more persons on the same
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subject, In order to form some engagement,

or to dissolve or modify one already made

:

Conventio eat duoruni in idem plaoitum con-

sensus de re solvenda, id est faoienda vel

prcBstanda. Dig. 2. 14; Clef des Lois Bom.;
Ayllffe, Pand. 558; Merlin, Bip. Facte.

PACTUM COMMISSORIUM. An agree-

ment of forfeiture. See Lex Commissobia.

PACTUM CONSTITUTit PECUNI/E
(Lat.). In Civil Law. An agreement by
wblch a person appointed to his creditor a

certain day, or a certain' time, at which he
promised to pay ; or it may be defined sim-

ply an agreement by which a person prom-

ises a creditor to pay him.

When a person by this pact promises his

own creditor to pay him, there arises a new
obllgatieai, which does not destroy the for-

mer by which he was already bound, but

which 1§ accessory to it; and by this mul-

tiplicity of obligations the right of the cred-

itor Is strengthened. Pothler, Obi. pt. 2, c.

6, s. 9.

There is a striking conformity between the pactum
constitutce pecunia, as above defined, and our m-
dehitatus asswmpsit. The pactum constitute pe-
cunios was a promise to pay a subsisting debt,

whether natural or cItII. made in such a manner as
not to extinguish the preceding debt, and Introduced
by the pr£etor to obviate some formal difficulties.

The action of indebitatus assumpsit was brought
upon a promise for the payment of a debt ; it is not
subject to the wager of law and other technical dif-

ficulties of the regular action of debt ; but by such
promise the right to the action of debt was not ex-
tinguished nor varied; i Co. 91, 95. See 1 H. Bla.

550, 850; Brooke, Abr. Action sur le Case (pi. , 69,

72) ; 4 B. & B. 295 ; 1 Chitty, Pi. 89.

PACTUM DE NON ALIENANDO. A
clause Inserted in mortgages in Louisiana

which secures to the mortgage creditor the

right to foreclose his mortgage by execu-

tory process directed solely against the mort-

gagor, and gives him the right to seize and
sell the mortgaged property, regardless of

any subsequent alienations. Avegno v.

Schmidt, 35 La. Ann. 585 ; Shields v. Schlff,

124 U. S. 355, 8 Sup. Gt. 510, 31 L. Ed. 445.

This rule applies to an alienation by con-

demnation In proceedings for confiscation,

and as against the helrs-at-law of the per-

son whose property is confiscated ; AVegno v.

Schmidt, 113 U. S. 293, 5 Sup. Ct. 487, 28 L.

Ed. 976. If a mortgage debtor in Louisiana,

in a suit to foreclose a mortgage containing

this clause, waives the benefit of prescrip-

tion, those who take through him are es-

topped from pressing It, as effectually as he
is estopped; Shields v. Shiff, 124 U. S. 351,

8 Sup. Ct. 510, 31 L. Ed. 445.

PACTUM DE NON PETENOO (Lat.). In

Civil Law. An agreement made between a
creditor and his debtor that the former will

not demand from the latter the debt due.

By this agreement the debtor is freed from

his obligation. This is not unlike the cove-

tiant not to sue, of the common law. Wolff,

Dr. de la Nut. § 755 ; Leake, Contr., 3d ed.

798.

PACTUM DE QUOTA LITIS (Lat). In

Civil Law. An agreement by which a cred-

itor of a sum difficult to recover promises a

portion—for example, one-third—to the per-

son who will undertake to recover it. In

general attorneys should abstain from mak-

ing such a contract : yet it is not unlawful

at common law. See Champerty.

PAIN FORTE ET DURE, See Peine

FOETE ET DUBE.

PAINS AND PENALTIES. See BiLi. OF

Pains ahd Penalties.

PAINTING. A likeness, image, or scene

depicted vrtth paints. Cent. Diet. The term

does not necessarily mean anything upon
which painting has been done by a work-
man, but rather something of value as a
painting and something on which skill has
been bestowed in producing It; 3 Bxch. Div.

121. Whether certain articles fall within the

description of paintings as used In a statute

is a question of fact for a jury ; id.

As to copyright in paintmgs, see Copy-
BIGHT.

PAIRING-OFF. A system in vogue both
in parliament and in legislative bodies in

this country, whereby a member agrees with
a member on the opposite side that they
shall both be absent from voting during a
given time, or upon a particular question.

It Is said to have originated in the house of

commons in Cromwell's time. In the House
of Commons, it may be arranged by the
"whips." See May, ParL.Prac.

PAIS, PAYS. A French word, signify-

ing country. In law, matter in pais Is mat-
ter of fact, in opposition to matter of rec-

ord ; a trial per pais is a trial by the coun-
try,—that Is, by a jury. See In Pais.

PALACE CAR. See Sleeping Cab.

PALACE COURT. See Cotjbt or the
Stewabd and Mabshall.

PALAGIUM. A duty to lords of manors
for exporting and importing vessels of wine
at any of their ports. Jacob.

PALATINE. See County Palatine
;

CouETs OF County Palatine.

PALLIO COOPERIRE. (To cover with a
cloak.) See Legitima,tion ; Mantle Chh,-
DEEN.

PALMARIUM. In Civil Law. A condition-
al fee for professional services in addition
to the lawful charge. See Advocate.

PALMISTRY. The art or practice of tell-

ing fortunes by a feigned interpretation of

the lines and marks on the hand. The word
is used by good writers In the sense of a trick

with the hand. 2 Bxch. Div. 268.

PAMPHLET. A small book' usually print-

ed In octavo form and stitched.
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Pamphlet laws. The name given in some
states to the publication of tlie acts of the
legislature. In Pennsylvania and Delaware
they are originally published from session
to session, unbound, with continuous paging,
and indexed and bound after a number of
sessions.

PANAMA CANAL. The act of June 28,

1902, authorized (section 1) the purchase of

the French Panama Canal Company and
(section 2) the acquisition from the Repub-
lic of Colombia of the perpetual control of a
strip of land not less than six miles in

width, extending from the Caribbean Sea
to the Pacific Ocean, with the right to build

and maintain a canal thereon, and the right

to operate and maintain perpetually the
Panama railroad, if its ownership or a con-

trol thereof shall have been acquired by the
United States, and also jurisdiction over the
same and the ports at the end thereof, etc.

The President is authorized to acquire ad-
ditional territory and rights from Colombia,
in his discretion. By section 3, the Presi-

dent is authorized to construct the canal.

Section 7 creates the Isthmian Canal Com-
mission of seven members appointed by the
President, with the consent of the Senate, to

serve until the completion of the canal, or
unless sooner removed by the President.

(By act of Aug. 24, 1912, the President is

authorized to discontinue the commission
and to complete, govern and operate the ca-

nal by a governor, who shall serve for four
years.)

The act of April 28, 1904, authorized the
President to take possession of the "Canal
Zone" of the width of four miles on each
side of the centre line of the canal, and ex-

tending three marine miles from low water
mark at each end of the Zone, also a group
of islands in the Bay of Panama. Ratifica-

tions of the treaty with the Republic of
Panama were exchanged February 26, 1904.

By act of Aug. 24, 1912, the Zone was made
ten miles in width, excluding Panama and
Colon and their harbors.

The title of the United States to the Canal
Zone is not imperfect because the treaty does
not contain technical terms of conveyance,
or because the boundaries are not sufficient

for identification, the ceded territory having
been practically identified by the concurrent
action of the two nations; Wilson v. Shaw,
204 U. S. 24, 27 Sup. Ct. 233, 51 L. Ed. 351.

Congress has power to create interstate high-

ways. Including canals, and also those within
territories and outside of state lines; id.

PANDECTS. In Civil Law. The name of

an abridgment or compilation of the civil

law, made by Tribonlan and others, by order

3f the emperor Justinian, and to which he
gave the force of law, A. D. 533.

It Is also known by the name ot the Digest, be-

cause in his compilation the writings of the jurists

were reduced to order and condensed quasi digestice.

The emperor, in 530, published an ordinance entitled

De ConcepUone Digestorum, which was addressed

to Tribonlan, and by which he was required to select

some ot the most distinguished lawyers to assist

him In composing a collection of the best decisions

of the ancient lawyers, and compile them In fifty

books, without confusion or contradiction. The in-

structions of the emperor were to select what was
useful, to omit what was antiquated or superfluous,

to avoid contradictions, and by the necessary

changes, to produce a complete body of law. This

work was a companion to the Code of Justinian,

and was to be governed In Its arrangement ot topics

by the method of the Code. Justinian allowed the

commissioners, who were sixteen in number, ten

years to compile It
;

' but the work was completed

in three jgears, and promulgated In 533. A list ot

the writers from whose works the collection was
made, and an account of the method pursued by

the commissioners, will be found in Smith's Diet, of

Gr. & Rom. Antlq. About a third of the collection

is taken from Ulplan ; Julius Paulua, a contempo-
rary pf Ulplan, stands next: these two contributed

one-half ot the Digest. Fapinlan comes next. The
Digest, although complied in Constantinople, was
originally written in Latin, and afterwards trans-
lated into Greek.
The Digest is divided in two different ways: the

first Into fifty books, each hook In several titles,

and each title Into several extracts or teges, and at
the head ot each series ot extracts Is the name of

the lawyer from whose work they were taken. The
fifty books are allotted In seven parts.

The division Into digestum vetits (book first to

and Including title second of book twenty-fourth),
digestum infortiatum (title third ot book twenty-
fourth, to and Including book thirty-eighth), and
digestum novum (from book thirty-ninth to the
end), has reference to the order In which these
three parts appeared. As to the methods of citing

them, see Citation op Authokitibs.
The style ot the work Is very grave and pure, and

contrasts In this respect with that ot the Code,
which Is very far from classical. On the other
hand, the learning ot the Digest stands rather In
the discussing ot subtle questions ot law, and enu-
merations of .'the variety ot opinions of ancient
lawyers thereupon, than In practical matters of
daily use, of which the Code so simply and directly
treats, gee Ridley, View, pt. 1. ch. 1, 2.

While the Pandects form much the largest frac-
tion of the Corpus Juris, their relative value and
importance are far more than proportional to their
extent. They are. In ta,ct, the soul of the Corpus
Juris. Hadley, Rom. L. ll.

It covered the domain of private law and the
dealings of men with each other. "Its design was
noble, but its execution was exceedingly imperfect."
James C. Carter, The Law, etc., 288.
See CivHi Daw.

PANEL (diminutive from either pane,
apart, or page, pagella. Cowell). In Prac-
tice. A schedule or roll, containing the
names of jurors summdned by virtue of a
writ of venire facias, and annexed to the
writ. It is returned into court whence the
venire issued. Co. Litt. 158 6; 3 Bla. Com.
353; People v. Ooyodo, 40 Cal. 586. See
Beasley v. People, 89 111. 575. The word
may be used to designate either the whole
number of jurors summoned or those select-

ed by the clerk by lot according to the con-

nection ia which it is used. State v. Gur-
lagh, 76 la. 141, 40 N. W. 141.

PANTOMIME. A dramatic performance
in which gestures take the place of words.
3 O. B. 871.
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PAPACY.' See Papist; Roman Oathouo
Chuech ; Papal Supbemaot.

PAPAL SUPREMACY. The supremacy
which the Pope claimed not only over the

Emperor of the Holy Roman Empire, but
over all other Christian princes. The theory
was that they stood to the Pope as feudal
vassals to a supreme lord ; as such, the Pope
claimed the right to enforce the duties due
to him from his feudal subordinates through
an ascending scale of penalties culminating
in the absolution of the prince's subjects

from the bonds of allegiance, and in the dis-

position of the sovereign himself. The papal
supremacy was overthrown in England by
acts of the Parliament which met in 1529
and was dissolved in 1536, ending in the

Act of Supremacy. See Hannis Taylor, Sci-

ence of Jurispr. ; Boyce, Holy Rom. Emp.

;

Freeman, Sel. Hist. Essays; 2 Phill. Intern.

Law.

PAPER. A manufactured substance com-
posed of fibres (whether vegetable or ani-

mal) adhering together in forms consisting

of sheets of various sizes and of different

thicknesses, used for writing or printing or

other purposes to which flexible sheets are
applicable. 4 H. & N. 470. Books are not
paper within the meaning of the tariff act

;

Pott V. Arthur, 104 U. S. 735, 26 K Ed. 909.

In English Practice. The list of cases in-

tended for argument. See Papee-Days.

PAPER BLOCKADE. An ineffective block-

ade. See Blockade.

PAPER-BOOK. In Practice. A book or
paper containing an abstract of all the facts

and pleadings necessary to the full under-
standing of a case.

The issues in actions, etc., upon special

pleadings, made up by the clerk of the pa-

pers, who is an oflBcer for that purpose. Up-
on an issue in law, it is termed the demur-
rer-book. The clerks of the papers of the

court of K. B., in all copies of pleas and pa-

per-books by them made up, shall subscribe

to such paper-books the names of the counsel
who have signed such pleas, as well on be-

half of the plaintiff as defendant ; and in all

paper-books delivered to the judges of the
court, the names of the counsel who did sign

those pleas are to be subscribed to the books
by the clerks or attorneys who deliver the

same. Jac. L. Diet. ; 2 Hill, Abr. 268.

The courts of error, and other CQurts, on
arguments, require . that the judges shall

each be furnished with such a paper-book;

Tr. & H. Pr. 867. In Pennsylvania the

printed copy of the record, the argument,

etc., used in the supreme and superior courts

is so called.

In the court of king's bench, in England,

the transcript containing the whole of the

proceedings filed or delivered between the

parties, when the issue joined is an issue

in fact, is called the paper-book. Steph. PI.

95 ; 3 Bla. Com. 317; 3 Chitt. Pr. 521 ; 2 Stra.

1131, 1266 ; 2 Wils. 243.

PAPER CREDIT. Credit given on the se-

curity of any written obligation purporting

to represent property.

PAPER-DAYS. In English Law. Days on
which special arguments are to take place.

iTiesdays and Fridays in termtime were pa-

per-days appointed by the court Lee, Diet,

of Pr.; Archb. Pr. 101.

PAPER MONEY. The engagements to pay
money which are issued by governments and
banks, and which pass as money, Pardessus,

Droit. Com. n. 9. Bank-notes are generally

considered as cash, and will answer all the

purposes of • currency ; but paper money is

not a legal tender if objected to. But see
Leqal Tendeb.

See National Banks; Monet; Gold.

PAPER OFFICE. An ancient ofiBce in the

palace of Whitehall, wherein state papers
are kept. Also an ancient office for the court
records in the court of queen's bench, some-
times called the paper-mill, Moz. & W. See
Jac. L." Diet.

PAPER TITLE. A title to land evidenced

by one or more conveyances, the term gen-

erally Implying that such title, while It has
color or plausibility, is without substantial

validity. See Colob of Title.

PAPERS. The term does not mean news-
papers or perhaps even Include them v?ithin

the meaning of a statute, the object of -which
is to prevent a jury from receiving any evi-

dence, papers, or documents not authorized
by the court. State v. Jackson, 9 Mont. 508,

24 Pac. 216. In a will, "all my books and
papers" include a promissory note; Perkins
V. Mathes, 49 N. H. 107.

The constitution of the tTnited States pro-

vides that the rights of the people to be se-

cure in their persons, houses, papers, and
effects, against unreasonable searches and
seizures shall not be violated. See Seaech
Waeeant.

PAPIST. A term formerly applied in

Great Britain to Roman Catholics.
By the act ot 10 Geo. IV. c. 1, known as the Cath-

olic Emancipation Act, Roman Catholics were re-
stored in general to the JuU enjoyment of all civil
rights, except that of holding ecclesiastical offices
and certain high appointments in the state. Before
that act their condition had been much ameliorated
by various statutes, beginning with 18 Geo. III. c.

60. As to the right of holding property for religious
purposes, the 2 & 3 Wm. IV. c. 115, placed them on
a level with Protestant dissenters, and the 7 & 8
Vict. 0. 102, and 9 & 10 Vict. c. 49, repealed all en-
actments oppressive to Roman Catholics. See
Whart. Lex.

See Papal Supeemacy; Roman. Catholic
Chuech.

PAR, Equal. It is used to denote a state
of equality or equal value. Bills of exchange,
stocks, and the like, are at par when they
sell for their nominal value; above par, or
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Mlow par, when they sell for more or less

;

State of Illinois v. Delafleld, 8 Paige (N. Y.)
527.

PAR DELICTUM. Equal guilt See In
Paei Delicto ; Pabi Delicto.

PAR OF EXCHANGE. The par of the
currencies of any two countries means the
equivalence of a certain amount of the cur-

rency of the one in the currency of the other,

supposing the currency of both to be of the
precise weight and purity fixed by their re-

spective mints. Delafield v. Illinois, 26
Wend. (N. Y.) 224. The exchange between
the two countries is said to be at par when
bills are negotiated on this footing. Bowen,
Pol. Econ. 321. See 11 East 267.

PAR ONERI. Equal to the burden or
charge, or to the detriment or damage.

PAR VALU E. A current phrase having no
other meaning than the value of the pound
sterling formerly fixed by law for the pur-
poses of revenue. Com. v. Haupt, 10 Allen
(Mass.) 44. It is commonly used to indicate

the face value of bonds or stpck.

PARAGE. Equality of blood, name, or
dignity, but more especially of land in the
partition of an inheritance between co-heirs.

Co. Litt. 166 &. See Tenure.
In Feudal Law. Where heirs took of the same

stock and by same title, but, from right of primo-
geniture, or some other cause, the shares were un-
equal, the younger was said to hold of the elder,
jwre et titulo paragii, by right and title of parage
being -equal in everything but the quantity, and ow-
ing no homage or fealty. CalT. Lex. See 2 Foil. &
Maicl. 261, 274. 289.

PARAGIUM (from the Latin adjective

par, equal; made a substantive by the ad-
dition of agium; 1 Thomas Co. Litt. 681).

Equality.

In Ecclesiastical Law. The portion which
a woman gets on her marriage. Ayl. Par.

336.

In Domesday Book there are many Instan-

ces in which slaves or soldiers held manors
or fractions of manors 'pariter' or 'm para-
gio.' This feudal tenancy was fully devel-

oped on the continent. Seebohm, Tribal Cus-
toms in Anglo-Sax. Law 513.

PARAGRAPH. A distinct part of a dis-

course or writing relating to a particular

point.

An entire or integral statement of a cause
of action equivalent to a count at common
law. Bailey v. Mosher, 63 Fed. 488, 11 C. C.

A. 304.

The term paragraph in an acit of congress

will be construed to mean seption whenever
to do so accords with the legislative intent;

Alfrey v. Colbert, 168 Fed. 231, 93 C. C. A.

517.

PARALLEL. Extending in the same di-

rection, and in all parts equidistant; hav-

ing the same direction or tendency. Postal

Tei; e. Co. V. R. Co., 88 Va. 920, 14 S. E. 803.

See Cronln v. R. Co., 144 Mass. 254, 10 N.

E. 833.

In the specification of a patent the word
was construed in its popular sense of go-

ing side by side and not in its purely math-
ematical sense; 2 App. Cas. 423; and so

in Fratt v. Woodward, 32 Cal. 231, 91 Am.
Dec. 573; Williams v. Jackson, 5 Johns. (N.

T.) 489; where It was held that parallel

lines were not necessarily straight lines..

As to parallel and competing railroads, see

Meegee; Railroads; Restraint of Trade.

PARAMOUNT (Pflr, by, mounter, to as-

cend). Above; upwards. Kelh. Norm. Diet.

Paramount especifli, above specified. Plowd.
209 0.

That which is superior: usually applied

to the highest lord of the fee of lands, tene-

ments, or hereditaments. Fitzh. N. B. 135.

Where A lets land to B, and he underlets

them to O, in this case A is the paramount
and B is the mesne landlord. See 2 Bla.

Com. 90; 1 Thomas, Co. Litt. 484, n. 79, 485,

n. 81; Mesne.

PARANOIA. A form of insanity which
comes under the class of degenerative dis-

eases. The main fundamental characteristic

of this disease is a delusion which has be-

come a part of the belief of the individual,

and which he believes himself able to ex-

plain and defend. 3 Witth. & Beck. Med.
Jur. 288.

It is sometimes characterized as logical

perversion, and is said to have "misplaced
the antiquated term monomania, which not
only implied that the delusion was restrict-

ed to one subject, but was otherwise insuf-

ficient and misleading;" 2 Clevenger, Med.
Jur. 860. The memory, emotions, judgment,
and conceptions are in most cases unim-
paired, though each of these mental divisions
may be involved ; id. It is characterized by
systematized delusions, the term taking the
place of "monomania" or "partial insanity";
Taylor v. McCUntock, 87 Ark. 243, 112 S. W.
405;

The intellect" is rarely much involved. In
all other relations the Individual may be
able to carry on his business in life. There
is little doubt but that they are thoroughly
responsible for their own actions. But if

the act be the result of their delusion it is

not so much a question of their ability to
control their actions, as that they do not at-

tempt to do so. 3 Witth. & Beck. 289.
A belief in witches is not such an insane

delusion as to excuse one from the conse-
quences of his act in killing one he believed
to be a witch responsible for deaths among
his people and his tribe; Hotenia v. U. S.,

186 U. S. 413, 22 Sup. Ct. 895, 46 L. Ed. 1225.
Where a charge presents the general rule

applicable to the defence of insanity, it Is
not necessary to use the term "paranoia," or
"delusional insanity"; Minder v. Georgia
183 U. S. 559, 22 Sup. Ct 224, 46 L. Ed. 328!
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PARAPHERNA (Lat). In Civil Law.

Goods brought by wife to husband over and

above her dower (dos). Voc. Jur. Utr.;

Fleta, lib. 5, c. 23, § 6; Mack. 0. L. § 529.

In medlsfival times the "res parapherna"

were all the goods other than the "dos."

These the husband did not own and of them
the wife could make her will. 3 Holdsw.

Hist. B. li. 426.

PARAPHERNALIA. Apparel and orna-

ments of a wife, suitable to her rank and
degree. 2 Bla. Com. 435.

Those goods which a wife could bequeath

by her testament. 2 Poll. & Maitl. 427.

It is property brought to the marriage by
one of the spouses. There can be no such

thing as paraphernal property prior to mar-
riage ; Le Boeuf v. Melancon, 131 La. 148, 59

South. 102.

These are su'bject to the control of the

husband during Ills lifetime ; 3 Atk. 394

;

but go to the wife upon his death, in pref-

erence to all other representatives; Cro.

Car. 343; and cannot be devised away by
the husband ; Noy, Max. They are liable

to be sold to pay debts on a failure of assets

;

1 P. Wms. Y30. See, also, 2 Atk. 642; 11

Vin. Abr. 176.

While a married woman may acquire title

to articles of apparel by gift from her hus-

band, yet her mere use and enjoyment of

such articles purchased by her husband does
not give title thereto as her separate prop-

erty; State V. Pitts, 12 S. C. 180, 32 Am.
Rep. 508. See, also, Pratt v. State, 35 Ohio
St. 514, 35 Am. Rep. 617. The wearing ap-

parel purchased by a married woman after

her marriage, with her husband's money, oi

upon his credit, belongs to him as against her
creditors; Smith v. Abair, 87 Mich. 62, 49
N. W. 509. In New York, by statute, a mar-
ried woman may sue in her own Iiame for

injury to her paraphernalia ; Rawson v. R.

Co., 48 N. r. 212| 8 Am. Rep. 543; but in the

absence of proof of a gift to her, the husband
•can sue; Curtis v. R. Co., 74 N. Y. 116, 30
Am. Rep. 271.

In some states, the paraphernalia of a
Tvife is protected by statute (in Georgia by
name, and in Rhode Island and Colorado
by description). The articles covered by
one or more "of the statutes are : wearing
apparel of the wife and such ornaments.
Jewelry, silver, table ware, plate, and such
articles of property as have been given to

her for her own use and comfort. In Lou-
isiana the property not declared to be
brought in marriage by the wife, or given

to her in consideration of the marriage, is

paraphernalia, and she has a right to admin-
ister it without the assistance of her hus-

band ; but as to any which Is administered

by her husband without her opposition, he is

accountable for it. . See Mabmed Woman.
These rules are largely changed by the mar-
a-ied women's acts.

PARAPHERNAUX BIENS. In French

Law. All the property of the wife which is

not subject to the regime dotal.

PARATITLA (Lat). In Civil Law. An
abbreviated explanation of some titles or

books of the Code or Digest

PARATUM HABEO (Lat I have ready).

A return made by the sheriff to a capias ad

respondendum, which signified that he had

the defendant ready to bring into court

This was a fiction, where the defendant was

at large. Afterwards he was required, by

statute, to take ball from the defendant and

he returned cepi corpus and bail-bond. But

still he might be ruled to bring in the body

;

White V. Fitler, 7 Pa. 535. • •

PAR AVAIL. Tenant paravail is the low-

est tenant of the fee, or he who is the imme-

diate tenant to one who holds of another.

He is called tenant paravail because it is

presumed he has the av^ls or profits of the

land. Fitzh. N. B. ISS; Co. 2d Inst. 296.

PARCEL. A part of an estate. Martin v.

Cole, 38 la. 141 ; 1 Comyns, J)ig. Abatement
(H 51), Grant (E 10)., Under a statute pro-

viding for an assessment of unplatted lands,

synonymous with lot. Terre Haute V. Mack,

139 Ind. 99, 38 N. B. 468. To parcel Is to

divide an estate. Bac. Abr. Conditions (O).

The word "parcel" is not a sufiicient de-

scription of the property alleged in an in-

dictment ' to have been stolen. The pris-

oner was indicted for stealing "one parcel,

of the value of one shilling, of the goods,"

etc. The parcel In question was taken from

the hold of a vessel, out of a box broken open

by the prisoner. Held an insufficient de-

scription; 7 Cox, C. C 13. See Package.

PARCEL MAKERS. Two officers in the

exchequer who formerly made the parcels of

the escheator's accounts, wherein they charg-

ed them for everything they had levied for

the sovereign's use within the time of their

being in office, and delivered the same to the

auditors to make up their accounts there-

with. Whart. Law Lex.

PARCEL POST. It was provided for by
act of August 24, 1912 (in effect January 1,

1913). It includes in fourth-class mail mat-

ter farm and factory products and all other

mail matter not Included In the first, second

and third classes, not exceeding 11 pounds in

weight nor 72 inches in length and girth

combined. The rates of postage are fixed by
eight zones of radial distances : 50 miles

;

150; 300; 600; 1000; 1400; 1800; all beyond.

The postmaster general may, subject to

the consent of the interstate commerce com-
mission, reform the classification, weight
limits, rates, zones or conditions, in order to

promote the service or to insure revenue ade-

quate to pay the cost of the service.

He may make regulations indemnifying
shippers for shipments injured or lost, and
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for the collection on delivery of the postage
and price of the article.

PARCELS, BILL OF. See Bn,l, ov Pae-
CELS.

PARCENARY. The state or condition of
holding title to lands jointly by parceners,
before the common inheritance has been di-

vided.

PA R C E N E RS. The daughters of a man or

woman seised of lands and tenements in fee-

simple or fee-tail, on whom, after the death
of such ancestor, such lands and tenements
descend, and they enter. See Estate uf Oo-
PABCENAEY.

PARCHMENT. Sheepskins dressed for

writing, so called from Pergamus, Asia Mi-

nor, where they were invented. Used for

deeds, and for writs of summons in England
previous to the Judicature Act, 1875. Whart.
Lex.

PARCO FRACTO (Lat). In English Law.

The name of a writ against one who violently

breaks a pound 6.nd takes from thence beasts

which, for some trespass done, or some other

just cause, were lawfully impounded.

PARDON. An act of grace, usually pro-

ceeding from the power intrusted with the

execuiion of the laws, which exempts the in-

dividual on whom it is bestowed from the

punishment which the law inflicts for a
crime he has committed. U. S. v. Wilson,

,7 Pet. (P. S.) 160, 8 L. Ed. 640; People v.

Court of Sessions, 19 N. Y. Supp. 508.

It is a remission of guilt and a declaration

of record by the authorized authority that a
particular individual is to be relieved from
the legal consequences of a particular crime

;

Territory v. Richardson, 9 Okl. 579, 60 Pac.

244, 49 L. R. A. 440.

Every pardon granted to the guilty is in

derogation of the law ; if the pardon be just,

the law is bad ; for where legislation and the

administration of the law are perfect, par-

dons must be a violation of the law. But, as

human actions are necessarily imperfect, the

pardoning power must be vested somewhere,
in order to prevent Injustice when it is as

certained that an error has been committed.

An absolute pardon is one which frees the

criminal without any condition whatever.

A conditional pardon is one to which a con-

dition is annexed, performance of which is

necessary to the validity of the pardon. Ex
par.e Hunt, 10 Ark. 284; State v. Fuller, 1

McCord.(S. C.) 178.

A general pardon is one which extends

to all offenders of the same kind. It may
be express, as when a general declaration

is made that' all offenders of a certain class

shall be pardoned, or implied, as in case of

the repeal of a penal statute. Roberts v.

State, 2 Over. (Tenn.) 423. See Amnesty.
The pardoning power is lodged in the ex-

ecutive of the United States and of the vari-

ous states, and extends to all offences except

in cases of impeachment. In some states a

concurrence of one of the legislative bodies

is required; in other states, boards of par-

don have been provided, whose recommenda-
tion of a pardon to the executive is a pre-

requisite to the exercise of the power. The
constitutional power of pardon vested in the

executive Is not subject to legislative con-

trol, either to limit the effect of a pardon, or

to exclude from its operation any class of

offenders; Re Garland, 4 Wall. (U. S.) 333,

18 L. Ed. 366; State v. Todd, 26 Mo. 175;
Diehl V. Rodgers, 169 Pa. 316, 32 Atl. 424,

47 Am. St. Rep. 908. In Pennsylvania, the

act of March 31, 1860, provides that when
any person convicted of a felony, etc., has
endured his punishment, it shall have the

same effect as a pardon, and he becomes a
competent witness; this is a legislative par-

don and has the same effect as an executive

pardon; U. S. v. Hall, 53 Fed. 352. The
pardoning power is by no means confined to

the executive; it was possessed by parlia-

ment (4 Bla. Com. 401; U. S. v. Wilson, 7
Pet. [U. S.] 162, 8 L. Ed. 640) ; and from the
very nature of government, in Pennsylvania
It is vested in the legislative branch by the
inherent supreme law-making power, and in

the executive by constitutional provision; U.
S. V. Hall, ,53 Fed. 352.

The power of pardon conferred by the

constitution upon the president is unlimited,

except in cases of impeachment. It extends
to every offence known to the law, and may
be exercised at any time after its commis-
sion, either before legal proceedings are tak-

en, or during their pendency, or after convic-

tion and judgment. A pardon reaches the

punishment prescribed for an offence, and
the guilt of the offender. If granted before
conviction, it prevents any of the penalties

and disabilities consequent upon conviction
from attaching : if granted after conviction,

it removes thepenaUies and disabilities, and
restores him to all his civil rights. It gives
him a new credit and capacity. It blots out
his guilt and makes him, in the eye of the
law, as innocent as if he had never commit-
ted the offence. There is only this limitation
to its operation; it does not restore offices

forfeited, or property or interests vested in
others, in consequence of the conviction and
judgment; Re Garland, 4 Wall. (U. S.) 333,

18 L. Ed. 366. See Cowan v. Prowse, 93 Ky.
156, 19 S. W. 407 ; Cook v. Board of Chosen
Freeholders, 26 N. J. L. 326; Territory v.

Richardson, 9 Okl. 579, 60 Pac. 244, 49 L. R.
A. 440. It may be granted after conviction
and before sentence while exceptions are
pending; Com. v. Lockwood, 109 Mass. 323,
12 Am. Rep. 699, where there is an extended
discussion of the pardoning power by Gray,
J., or "before being charged with the crime;
U. S. V. Burdick, 211 Fed. 492.

The granting of a full and unconditional
pardon by the president to a person convict-
ed of a felony restores his competency as 8
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witness, and this result Is not affected by a

recital in a pardon that It was granted for

the reason, among others, that his testimony

was desired by the government In- a cause

then pending in a federal court ; Boyd v. U.

S., 142 U. S. 450, 12 Sup. Ct. 292, 35 L. Ed.

1077 ; and a pardon granted after the person

has served his term of Imprisonment has the

same effect ;' Missouri, K. & T. B. Co. v. IJow-
ell (Tex.) 30 S. W. 98.

There are several ways (as given by
Judge Cooley) in which the pardoning pow-
er of the president may be exercised : 1.

A pardon may be given to a person under
conviction by name, and this will take effect

from its delivery, unless otherwise provided

therein. 2. It may be given to one or more
persons named, or to a class of persons, be-

fore conviction, and even before prosecu-

tion begun. Such a pardon is rather in the

nature of an amnesty. 3. It may be given

by proclamation, forgiving all persons who
may have been guilty of the specified offence,

or offences; Be Garland, 4 Wall. (U. S.)

380, 18 L. Ed. 866 ; U. S. v. Klein, 13 Wall.

(U. S.) 128, 20 L. Ed. 519 ; and in this case

the pardon takes effect from the time th«

proclamation Is signed; Lapeyre v. U. S., 17

Wall. (U. S.) 191, 21 L. Ed. 606. See infra.

4. It may in any of these ways be made a

pardon on conditions to be first performed,

in which case it has effect only on perform-

ance; or on conditions to be thereafter per-

formed, in which case a breach, of the con-

dition will place the offender in the position

occupied by him before the pardon was is-

sued; U. S. V. Wilson, 7 Pet. (U. S.) 150, 8

L. Ed. 640; People v. James, 2 Gaines (N.

Y.) 57; Ex parte Marks, 64 Gal. 29, 28 Pac.

109, 49 Am. Rep. 684.

In Michigan it has been held that a par-

doned convict charged with having violated

the conditions of his release must be arrest-

ed and tried in the same manner as other

offenders against the law ; People v. Moore,

62 Mich. 496, 29 N. W. 80 ; but in South Garo-

llna a convict who has broken the conditions

of his pardon may be remanded to the peni-

tentiary to serve out the remainder of his

sexitence, though the time in which he was
to serve has expired; State v. Barnes, 32 S.

0. 14, 10 S. E. 611, 6 U R. A; 743, 17 Am.
St. Rep. 832. A power to grant pardons on
condition that the person pardoned shall

leave the state and not return to it, is not in

confiict With a constitutional provision which
provides that no one shall be' exiled from the

state; Ex parte Hawkins, 61 Ark. 321, 33 S.

W. 106, 30 L. R. A. 736, 54 Am. St. Rep. 209.

Gonditions attached to a parole or pardon

by the board of pardons that are to extend

beyond, or be performed after the expiration

of, the term of the sentence are illegal; In

re Prout, 12 Idaho, 494, 86 Pac. 275, 5 L. R.

A. (N. S.) 1064, 10 Aim. Gas. 199. An uncon-
ditional pardon is irrevocable ; Ex parte Rice

(Tex.) 162 S. W. 891.

It Is to be exercised in the discretion of

the power with whom it is lodged.

As to promises of pardon to accomplices,

see 1 Ghltty, Gr. L. 83 ; 1 Leach 115.

In order to render a pardon valid, it must

express with accuracy the crime Intended to

be forgiven; 4 Bla. Gom. 400; State v. Mc-

Intire, 46 N. G. 1, 59 Am. Dec. 566.

The effect of a pardon is to protect the

criminal from punishment for the offence

pardoned; Armstrong's Foundry, 6 Wall. (U.

S.) 766, 18 L. Ed. 882; shorn v. V. S., 91 U.

S. 474, 23 L. Ed. 388; but for no other;

State V. McGarty, 1 Bay (S. G.) 334. It

seems that the pardon of an assault and

battery, which afterwards becomes murder

by the death of the person beaten, would not

operate as a pardon of the murder ; Com. v.

Roby, 12 Pick. (Mass.) 496. See Plowd. 401

;

People V. McLeod, 1 Hill (N. Y.) 426, 37 Am.
Deo. 328. In general, the effect of a full

pardon is to restore the convict to all his

rights ; Diehl v. Rodgers, 169 Pa. 319, 32 Atl,

424, 47 Am. St. Rep. 908; even though grant-

ed after he has served out his sentence, it

restores his competency to. testis ; Boyd v.

U. S., 142 U, S. 450, 12 Sup. Ct.. 292, 35. U
Ed. 1077; but to this there are some excep-

tions. First, it does not restore civU capaci-

ty; Com. V. Fugate, 2 Leigh (Va.) 724., See

Jones V. Harris, 1 Strobh. (S. C.) 160; State

V. Blaisdell, 33 N. H. 388. Second, it does

not affect a status of other persons which

has been altered or a right which has ac-

crued in consequence of the commission of

the crime or its punishment; In re Doming,

10 Johns. (N. Y.) 232; State v. Rowe, 2 Bay
iS. G.) 565; Holllday v. People, 5 Gilm. (111.)

214; or third persons who, by the prosecu-

tion of judicial proceedings, may have ac-

quired rights to a share in penalties or to

property forfeited and actually sold; Kirk

V. Lewis, 9 Fed. 645 ; but see U. S. v. Thom-
asson, 4 Biss. 336, Fed. Cas. No. 16,479;

Armstrong's Foundry, 6 Wall. (U. S.) 766,

18 L. Ed. 882 (as to forfeiture to United

States).

In England a pardon removes not only

the punishment but 'the legal disabilities con-

sequent on the crime, wherever the latter

are the consequence of the judgment, but

where .it is declared by act of parliament

to be a part of the punishment, as in case

of perjury under the 5 Eliz. c. 9, pardon will

not make the person competent; 2 Russ. Gr.

975, followed in Houghtaling v. Kelderhouse,

1 Park. Gr. Rep. (N. Y.) 241 ; Foreman v. ,

Baldwin, 24 111. 298. But this distinction

does not obtain here; Diehl v. Rodgers, 169

Pa. 316, 32 Atl. 424, 47 Am. St. Rep. 908;

Be Garland, 4 Wall. (TJ. S.) 333, 18 L. Ed.
366. It has been held in Ohio that a prison-

er could not be tried on the charge of being

a habitual criminal after having been pardon-

ed by the governor for the previous offence

;

56 Alb. L. J. 5.

When the pardon is general, either by an
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act of amnesty, or by the repeal of a penal
law, it is not necessary to plead it ; because
tbe court is bound to take notice of it; Jenk-
ins V. CoUard, 145 U. S. 546, 12 Sup. Ct. 868,

36 L, Ed. 812. A criminal cannot even waive
such pardon, because by his admittance no
one can give the court power to punish him
when it judicially appears there is no law
to do it. But when the pardon is special, to

avail the criminal it must judicially appear
that it has been accepted ; and for this rea-

son it must be specially pleaded ; 4 Bla. Com.
401; U. S. V. Wilson, 7 Pet. (U. S.) 150, 8
L. Ed. 640; and if he has obtained a pardon
before arraignment, and, instead gf pleading

it in bar, he pleads the general issue, he
shall be deemed to have waived the benefit

of it, and cannot afterwards avail himself
of it in arrest of judgment ; 1 KoUe 297. See
1 Dy. 34 a; T. Kaym. 13 ; Evans v. Com., 3
Mete. (Mass.) 453.

The power to pardon extends to punish-

ments for contempt; In re MuUee, 7 Blatchf.

23, Fed. Cas. No. 9,911.

All contracts made for the buying or

procuring a pardon for a convict are void.

The governor under his power to grant re-

prieves and pardons may grant a conditional

pardon in the nature of a parole of the con-

vict; Fuller V. State, 122 Ala. 32, 26 South.

146, 45 L. B. A. 502, 82 Am. St Rep. 1. The
board of pardons is a branch of the execu-
tive department of the state government and
its powers and prerogatives as such are
those of granting clemency to convicted pris-

oners, but it has no povi^er to increase or ex-

tend penalties or punishments pronounced by
sentence of the court ; In re Prout, 12 Idaho,
494, 86 Pac. 275, 5 L. B. A. (N. S.) 1064, 10
Ann. Cas. 199.

One convicted of fraud In obtaining pat-

ents to public lands was pardoned on condi-

tion that he would make restitution of the
lands. He filed a relinquishment thereof.

Held that no right was wrested from him

;

Bradford v. U. S., 228 U. S. 446, 33 Sup. Ct.

576, 57 L. Ed. 912.

A mayor of a city may be vested with
power to pardon one convicted of the viola-

tion of an ordinance. See In re Monroe, 46
Fed. 52.

See Amnesty; Executive Powee.

PARDONERS. Persons who carried about
the pope's indulgences and. sold them.
Whart. Law Lex.

PARENS PATRI>€ (Lat). Father of his

country. In England, the king : S Bla. Com.
427; 2 Steph. Com. 528; in the United

States the state, as sovereign, has power of

guardianship over i)ersons under disabilities.

See Fontain v. Bavenel, 17 How. (U. S.) 393,

15 L. Ed. 80.

The state and not the general government

is parens patrm; American L. & T. Co. v,

Grand Rivers Co., 159 Fed. 775; and is such

for all her citizens for the protection of their

aggregate rights ; Louisiana v. Texas, 176 TJ.

S. 1, 19, 20 Sup. Ct. 251, 44 L. Ed. 347,

See Escheat.

PARENT AND CHILD. UaUUty of ei-

ther for support of the other. In England,

by 43 Eliz. c. 2, the father and mother,

grandfather and grandmother of poor, old,

blind, and impotent persons are obliged to

furnish them vnth necessaries, ' if of suffi-

cient ability. But not after majority; 1

Ld. Raym, 699.

Statutes of the same tenor have been en-

acted in some states. The English statute

may be considered as a part of the common
law in the United States ; Schoul. Dom. Rel.

*320; and see Wertz v. Blair Co., 66 Pa. 19.

In some states the failure to support, or

the abandonment of, a minor child is a penal

offence. Except under tliis statute, there ap-

pears to be no civil obligation on a parent to

support his minor child ; 11 C. B. 452 ; L. R.

3 Q. B. 559; or to pay his debts; 6 M. &
W. 482. To the same eflfect ; White v. Mann,
110 Ind. 74, 10 N. E. 629 ; Freeman v. Rob-
inson, 38 N. J. L. 383, 20 Am. Rep. 399 ; Chil-

cott V. Trimble, 13 Barb. (N. Y.) 502; but
the contrary view is held in many cases;

Porter v. Powell, 79 la. 151, 44 N. W. 295, 7

L. R. A. 176, 18 Am. St. Rep. 353. See Tif-

fany, Pers. & Dom. Rel. 233; 2 Kent 190.

Where a parent, though able, neglects to

provide the necessaries of life and necessary

medical attendance for a minor child, and
thereby causes its death, he is guilty of man-
slaughter, and, if wilfully done, of murder;
Tiff. Pers. & Dom. Rel. 232; Clark, Cr. L.

177.

It is generally the ducy of a mother to

support her child when she iS' left a widow,
until he becomes of age or is able to main-
tain himself; Cummings v. Cummings, 8
Watts (Pa.) 366; Dedham v. Natick, 16
Mass. 135 ; Riley v. Jameson, 3 N. H. 29, 14
Am. Dec. 325; AlUng v. Ailing, 52 N. J. Eq.

92, 27 Atl. 655; Furman v. Van Sise, 56 N.

Y. 435, 15 Am. Rep. 441; Girls' Industrial

Home V. Fritchey, 10 Mo. App. 344; contra,

Englehardt v. Yung's Heirs, 76 Ala. 534;
Mowbry v. Mowbry, 64 111. 383 ; and even
after he becomes of age, if he be chargeable
to the public, she may, perhaps in all the
states, be compelled, when she has sufficient

means, to support him. But when the child

has property sufficient for his support, she
is not, even during his minority, obliged to

maintain him ; 1 Bro. Ch. 387 ; Whipple v.

Dow, 2 Mass. 415; but will be entitled to
an allowance out of the income of his estate,

and, if need be, out of the principal, for his

maintenance; Osborne v. Van Horn, 2 Fla.

360; 5 Ves. 194. During the life of the
father she is not bound to support her child,

though she have property settled to her.

separate use and the father be destitute; 4

CI. & F. 323 ; 11 BUgh, N. S. 62.

A child is not bound at common law tc
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maintain his parents; Becker v. Gibson, 70
Ind. 239; Lebanon v. Griffin, 45 N. H. 558;
Stone V. Stone, 32 Conn. 142; Herendeen v.

De Witt, 49 Hnn 53, 1 N. Y. Supp. 467;
Dawson v. Dawson, 12 la. 512 ; though they
are infirm and indigent; Edwards v. Davis,
16 Johns. (N. Y.) 281; any such Uability
must arise under statute; but under such
statute an aged parent supported by one
child with no threat of withdrawal cannot
maintain an action against another child for
support; Duffy v. Yordi, 149 Cal. 140, 84
Pac. 838, 4 L. E. A. (N. S.) 1159, 117 Am.
St Rep. 125, 9 Ann. Cas. 1017.

But in many states a liability to support
indigent parents is imposed by statute,
where they have the ability to do so ; 2 Kent
208; Pothier, Du Marriage, 384, 389; Ex
parte Hunt, 5 Cow. (N. Y.) 284; Howe v.

Hyde, 88 Mich. 91, 50 N. W. 102; and in such
case a third person may recover from the
child for necessaries furnished to such par-
ent; Howe V. Hyde, 88 Mich. 91, 50 N. W.
102; McCook Co. v. Kammoss, 7 S. D. 558,

64 N. W. 1123, 31. L. R. A. 461, 58 Am. St.

Rep. 854.

The parent is not liable for necessaries
furnished to a child unless he has refused
to furnish them; Smith v. Gilbert, 80 Ark.
525, 98 S. W. 115, 8 L. R. A. (N. S.) 1098;
or has. omitted his duty ; Van Valkinburgh
V. Watson, 13 Johns. (N. Y.) 480, 7 Am. Dec.
395; or has authorized it; Brown v. De-
loach, 28 Ga. 486; or there is a proper exi-

gency ; Keaton v. Davis, 18 Ga. 457. A par-
ent is not criminally liable for his child's

acts ; Tiffany, Pers. & Dom. Rel. 241.

The child may justify an assault in de-
fence of his parent; 3 Bla. Com. 3.

If the father be without means to main-
tain and educate his children according to
their future expectations in life, courts of
equity will make an allowance for these pur-
poses out of the income of their estates, and,
in an urgent case, will even break into the
principal ; Watts v. Steele, 19 Ala. N. S. 656

;

1 P. Wms. 493 ; In re Bostwick, 4 Johns. Ch.
(N. Y.) 100; Pearce v. Olney, 5 R. I. 269.

The father is not bound, without some agree-
ment, to pay another for maintaining his
children; 9 C. & P. 497; nor is he bound
by their contracts, even for necessaries, un-
less an actual authority be proved, or a clear
omission of his duty to furnish such neces-
saries; 20 Eng. L. & Eq. 281; Lefils v,

Sugg, 15 Ark. 137 ; Eitel v. Walter, 2 Bradf.
Surr. (N. Y.) 287 ; Keaton v. Davis, 18 Ga.
457; Ewell, Lead. Cas. 61, n.; Miller v.

Davis, 45 111. App. 447 ; Manning v. Wells, 8
Misc. 646, 29 N. Y. Supp. 1044; or unless
he suffers them to remain away with their
mother, or forces them from home by hard
usage; Stanton v. Willson, 3 Day (Conn.)
37, 3 Am. Dfec. 255 ; but, especially in Amer-
ica, very slight evidence may sometimes
warrant the confidence that a contract for

Bquv.—154

the infant's necessaries is sanctioned by the

father ; Tiffany, Per. & Dom. Rel. 233 ; thus
he is held bound where he knows the cir-

cumstances and does not object; Swain y.

Tyler, 26 Vt. 9; Thayer v. White, 12 Mete.

{Mass.) 343; Fowlkes v. Baker, 29 Tex. 135,

94 Am. Dec. 270. Where the court takes

away from the father the care and custody
of the children, chancery directs mainte-
nance out of their own fortunes, whatever
taay be their father's circumstances; 2 Russ.

1 ; Macphers. Inf. 224. And if their custody-

be given to the mother by a decree of di-

vorce it has been held that the duty of sup-
porting them devolves on her; Brow v.

Brightman, 136 Mass. 187; but the father
still remains liable; Pretzinger v. Pretzinger,

45 Ohio St. 452, 15 N. E. 471, 4 Am. St. Rep.
542. His obligation for support of minor
children is not impaired by a decree of di-

vorce at the suit of his wife for his miscon-
duct which gives the custody of the children
to her but which is silent as to their sup-
port; Spencer v. Spencer, 97 Minn. 56, 105
N. W. 483, 2 L. R. A. (N. S.) 851, 114 Am.
St. Rep. 695, 7 Ann. Cas. 901 ; Keller v. St.

Louis, 152 Mo. 596, 54 S; W. 438, 47 D. R. A.
391 ; Maddox v. Patterson, 80 Ga. 719, 6 S.

E. 581; DoUoff V. Dolloff, 67 N. H. 512, 38
Atl. 19; Zilley v. Dunwiddie, 98 Wis. 428,
74 N. W. 126, 40 L. R. A. 579, 67 Am. St.

Rep. 820; Gibson v. Gibson, 18 Wash. 489,
51 Pac. 1041, 40 L. R. A. 587 ; L. R. 3 Q. B.
559 ; contra, Dawson v. Dawson, 110 111. 279;
Husband v. Husband, 67 Ind. 583, 33 Am.
Rep. 107 ; Hall v. Green, 87 Me. 122, 32 Atl.

796, 47 Am. St. Rep. 311 ; McNees v. McNees,
97 Ky. 152, 30 S. W. 207; Brow v. Bright-
man, 136 Mass. 187; Rich v. Rich, 88 Hun
566, 34 N. Y. Supp. 854 ; Brown v. Smith, 19
R. I. 319, 33 Atl. 466, 30 L. R. A. 680. In a
note to the Minnesota case first cited, where
the cases are collected, it is said that they
are "pretty evenly balanced, though more
recent authorities seem to sustain the obli-
gation of the father"; 2 L. R. A. (N. S.)
851, note.

Where the wife was separated from her
husband by reason of his fault and had legal
custody of the child, the husband was held
liable for its support as a part of her rea-
sonable expenses, for which she could pledge
his credit; L. R. 3 Q.^ B. 559.

The obligation of the father to maintain
the child extends only to providing neces-
sary support, and ceases as soon as the child
is able to provide for itself, or it becomes
of age, h6wever wealthy the father may be

;

2 Kent 190 ; unless the child becomes charge-
able to the public as a pauper; 1 Ld. Raym.
699; or be physically or mentally incapable
of self-support; Mt. Pleasant Overseers v.
Wilcox, 12 Pa. C. C. R. 447. The obligation
also ceases during the minority of the child,
if the child voluntarily abandons the home
of his father, either for the purpose of seek-
ing his fortune in the world or to avoid pa-
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rental discipline and restraint ; Angel v. Mc-
Lellan, 16 Mass. 28, 8 Am. Dec. 118; Hunt
V. Thompson, 3 Scam. (111.) 179, 36 Am.
Dec. 538. There is no legal obligation to

educate the child, although some dicta and
statements by textwriters are to the con-

trary; 1 Bla. Com. 150; 2 Kent 189; it is

said- that the duty is only a moral one, and
that there is no case which enforces such

an obligation ; Tiff. Dom. Rel. 238; Huke v.

Huke, 44 Mo. App. 308. See Schoul. Dom'.

"Rel. 315. Where the child's fortune war-
rants a greater expenditure than the father's

means will permit, or where the father Is

unable to support the child, an allowance

to the father may be made by a court of

equity out of the child's property for his

maintenance and education; Coop. t. Eld. 52

;

In re Burke, 4 Sandf. Oh. (N.X.) 617; Bla
V. Brand, 63 N. H. 14; 2 Kent, Com. 191.

During the lifetime of the father, he is

guardian by nature or nurture of his chil-

dren. As such, however, he has charge only

of the person of the ward, and no right

to the control or possession either of his real

or personal estate; Miles v. Boyden, 3 Pick.

(Mass.) 213.

When the father dies without leaving a
testamentary guardian at common law, the

mother is entitled to be the guardian of the

person and estate of the infant until he ar-

rives at fourteen years, when he is able to

at)point a guardian ; Littleton § 123 ; 2 Atk.

14 ; Com. Dig. Feme; 7 Ves. 348. See Burk
V. Phips, 1 Root (Conn.) 487; People v. Wil-

cox, 22 Barb. (N. Y.) 178; State v. Reuffi, 29

W. Va. 751, 2 S. E. 801, 6 Am. St. Rep. 676.

The rights of the widowed mother to the

earnings and services of her ,mlnor child

does not appear to have been precisely de-

termined ; but it is by no means so absolute

as that of the father ; Pray v. Gorham, 31

Me. 240 ; Jenness v. Emerson, 15 N. H. 486

;

Com. V. Murray, 4 Binn. (Pa.) 487, 5 Am.
Dec. 412; People v. Mercein, 3 Hill (N. Y.)

400, 38 Am. Dec. 644; Nightingale v. With-
ington, 15 Mass. 272, 8 Am. Dec. 101.

In Pennsylvania, when the father dies

without leaving a testamentary guardian,

the orphans' court will appoint a guardian
until the infant shall attain his fourteenth

year.

Custody. The father, in general, is enti-

tled to the custody of minor children; Tay-
lor V. ,R. Co., 41 W. Va. 704, 24 S. E. 631;

People Vi Sinclair, 47 Misc. 230, 95 N. Y.

Supp. 861 ; Donk Bros. 0. & C. Co. V. Leavitt,

109 111. App. 385 ; it belongs to him as against

the mother and particularly as against third

persons ; Johnson v. Terry, 34 Conn. 259

;

but under certain circumstances the mother

will be awarded custody when the father

and mother have separated ; Com. v. Addicks,

5 Binn. (Pa.) 520 ; see Luck v. Luck, 92 Cal.

6^3, 28 Pac. 787. The father is the natural

guardian of his child; Donk Bros. 0. & C.

Co. V. Leavitt, 109 111. App. 385; and as such,

where there is no sufficient cause for depriv-

ing him of it, has the legal right to its cus-

tody; Hernandez v. Thomas, 50 Fla. 522, 39

South. 641, 2 L. R. A. (N. S.) 203, 111 Am.

St. Rep. 137, 7 Ann. Gas. 446; and where the

husband and vrife have separated, the fa-

ther's right will be recognized; People v.

Sinclair, 47 Misc. 230, 95 N. Y. Supp. 861.

In special cases, as when they are of ten-

der years, or when the habits of the father

render him an unsuitable guardian, the

mother is allowed to have possession of

them; Com. v. Addicks, 2 S. & R. (Pa.) 174;

In re Waldron, 13 Johns. (N. Y.) 418.

A child will not be taken from the custody

of its father and given to its mother when it

does not appear that his welfare required

the change ; Day v. Day, 4 Misc. 235, 24 N.

Y. Supp. 873.

The mother of a bastard child, as natural

guardian, has a right to the custody and
control of such child, even as against the

putative father, and is bound to maintain

it ; Somerset v. Dighton, 12 Mass. 387 ; Peter-

sham V. Dana, id. 483; Com. v. Fee, 6 S. &
R. (Pa.) 255; but after her death the court

will, in its discretion, deliver such child to

the father in opposition to the claims of the

maternal grandfather; Com. v. Anderson, 1

Ashm. (Pa.) 55; Stra. 1162.

The father may lose the right by unfitness

or voluntary transfer; Bently v. Terry, 59

Ga. 555, 27 Am. Rep. 399 ; or if the child is of

tender age and the parents are separated;

Gray v. Field, 10 Ohio Dec. 170. His right

is not an absolute one and the court will

deal with the custody of the children solely

upon considerations relating to • their own
welfare ; U. S. v. Green, 3. Mas. 482, Fed. Cas.

No. 15,256; the right of custody of the par-

ents is subject to the paramount right of

the state to interpose whenever required for

the interest of the child; Wadleigh v. New-
hall, 136 Fed. 941 ; State v. ReufC, 29 W. Va.

751, 2 S. E. 801, 6 Am. St. Rep. 676; Merritt

v. Swimley, 82 Va. 433, 3 Am. St. Rep. 115.

The unfitness which deprives a parent of

the right of custody of the child must be pos-

itive and not comparative, and the mere fact

that the child would be better cared for is

not sufficient, but the degree of unfitness is

a question for the court; Clarke v. Lyon,
82 Neb. 625, 118 N. W. 472, 20 L. R. A. (N.

S.) 171.

The custody was given to paternal grand-
parents in comfortable circuipstances and
taken from the mother who had been desert-

ed and was earning a scant Uving ; Brown v.

Brown, 2 Ala. App. 461, 56 South. 589. The
English rule favoring the father has given
place to the consideration of what is best

for the child; Turner v. Turner, 93 Miss.

167, 46 South. 413. Between a parent and
an outsider, the just claims of the parent
and the child's duty to the parent must be
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considered, If the parent can give proper

care and is not unsuitable ; Moore v. Chris-

tian, 56 Miss. 408, 31 Am. Rep, 375 ; Staple-

ton V. Poynter, 111 Ky. 264, 62 S. W. 730,

53 L. R. A. 784, 98 Am. St. Rep. 411 ; contra,

Wood V. Wood, 77 N. J. Eq. 593, 77 Atl. 91

;

a remarriage does not deprive a mother of

her right; Moon v. Children's Home Soc,

112 Va. 737, 72 S. B. 707, 38 L. R. A. (N.

S.) 418.

Considerations as to the age and condition

of the child weigh with the court. The well-

being of the child, rather than the supposed
right of either parent, controls; McKim v.

McKim, 12 R. I. 462, 34 Am. Rep. 694 ; State

V. Baird, 21 N. J. Bq. 384; Irwin v. Irwin, 96

Ky. 318, 28 S. W. 664, 30 S. W. 4i7. The
mother of an illegitimate child -has a right

to its,custody; 10 Q. B. D. 454.

Agreements of a parent to transfer to an-

other the custody of the child are in general

against public policy and not binding; Her-

nandez V. Thomas, 50 Pla. 522, 39 South.

641, 2 L. R. A. (N. S.) 203, 111 Am. St. Rep.

137, 7 Ann. Cas. 446; contra, Proctor v.

Rhoads, 4 Ky. L. Rep. 453; but such trans-

fers have been held valid to an aunt; Bent-

ly V. Terry, 59 Ga. 555 ; 27 Am. Rep. 399 ; to

a grandfather (when the parents were living

apart) ; Clark v. Bayer, 32 Ohio St. 299 ; 30

Am. Rep. 593; to a grandmother; State v.

Barney, 14 R. I. 62; to a charitable institu-

tion (the parents living apart) ; Dumain v.

(3rWynne, 10 Allen (Mass.) 270; but when
the mother paid a weekly sum out of wages
due from the institution, it was not an ab-

solute surrender; People v. Paschal, 68 Hun
344, 22 N. Y. Supp. 881. In some states

a transfer of the custody by the parent is

held voidable for want of mutuality and
as a- delegation of power; People v. Mer-
cein, 3 Hill (N. T.) 399, 38 Am. Dec. 644;

Foulke V. People, 4 Colo. App. 519, 36 Pac.

640; and a transfer has been held invalid of

a child over fourteen and without his con-

sent; State V. Smith, 6 Greenl. (Me.) 462,

20 Am. Dec. 324.

In one case it is held that where a trans-

fer of custody is allowed, it is not revocable

vidthout sufficient cause shown; Janes v.

Cleghorn, 54 Ga. 9; State v. Barney, 14 R.

I. 62 ; or unless it is for the benefit of the

child; People v. Erbert, 17 Abb. Pr. (N. Y.)

395 ; in such case the wish of the child is

almost controlling unless it is of tender age,

and then it must not be placed in jeopardy

by immature judgment; Curtis v. Curtis, 5

Gray (Mass.) 535. When the child was
placed in charge of the grandparents in in-

fancy and educated and supported by them
until the age of fourteen, there being no un-

fitness of- either party, custody was refused

to the parents and the child was left with

the grandparents; Workman v. Watts, 74

S. C. 546, 54 S. B. 775; but an oral agree-

ment by the father giving the child to its

aunt to raise was held revocable by him;

In re Galleher, 2 Cal. App. 364, 84 Pac. 352.

By many courts it seems to be held that,

while a parent may relinquish the custody

of a child to another, in such case there is

no implication of finality and of loss of the

right to reclaim; Ex parte Reynolds, 73 S.

C. 296, 53 S. E. 490, 114 Am. St. Rep. 86, 6

Ann. Cas. 936 ; Miller v. Wallace, 76 Ga. 479,

2 Am. St. Rep. 48; State v. Steel, 121 La.

215, 46 South. 215, 16 L. R. A. (N. S.) 1004

;

but there is a very strong presumption that

a parent will not give away the right to a

child's custody; Ex parte Reynolds, 73 S.

C. 296, 53 S. E. 490, 114 Am. St. Rep. 86, 6

Ann. Cas. 936; a contract of relinquishment

must be established by a preponderance of

evidence; Dunkin v. Seifert, 123 la. 64, 98

N. W. 558; the acquiescence of the parent

may be considered with other facts tending

to establish an express contract; Fletcher v.

Hickman, 50 W. Va. 244, 40 S. B. 371, 55 L.

R. A. 896, 88 Am. St Rep. 862.

Some courts have recognized a right of

contract as to the custody of the children as

existing in the parents after divorce and
enforceable against them; Courtright v.

Courtright, 40 Mich. 633; Ackley v. Burch-
ard, 11 Wash. 128, 39 Pac. 372; White v.

White, 75 la. 218, 39 N. W. 277 (where the

same custody was provided by the contract

as by the decree) ; but such contracts are

only enforced if deemed by the court con-

sistent with the welfare of the children

;

Lowrey v. Lowrey, 108 Ga. 766, 33 S. E. 421

;

Slattery v. Slattery, 139 la. 419, 116 N. W.
608 ; Connett v. Connett, 81 Neb. 777, 116 N.

W. 658; Pearce v. Pearce, 30 Mont. 269, 76
Pac. 289; but in other cases such contracts

have not been treated as effectual to change
the natural right of custody ; Hunt v. Hunt,
4 G. Greene (Iowa) 216; Kremelberg v.

Kremelberg, 52 Md. 553; Farr v. Emuy, 121
La. 91, 46 South. 112, 15 L. R. A. (N. S.) 744;
or to control the action of the court with
respect to care and custody; Cook v. Cook,
1 Barb. Ch. (N. Y.) 639; Norval v. Zinsmas-
ter, 57 Neb. 158, 77 N. W. 373, 73 Am. St.

Rep. 500.

Where, in divorce the custody of the child

is awarded to the mother, after her death
the right of the father has been held to be
restored ; In re Blackburn, 41 Mo. App. 622

;

People V. Erbert, 17 Abb. Pr. (N. Y.) 399;
Schammel v. Schammel, 105 Cal. 258, 38 Pac.

729; but where the custody was given to

the father who had obtained the divorce on
the ground of adultery, the court refused to
restore the child to the mother ; In re Steele,

107 Mo. App. 567, 81 S. W. 1182. Where the

mother having custody of the child under the
decree of divorce died, 'she could not, by will,

deprive the father of his right to resume the
custody; McKinney v. Noble, 38 Tex. 195;
In re NefC, 20 Wash. 652, 56 Pac. 383 ; contra,
Wilkinson v. Deming, 80 111. 342, 22 Am. Rep.
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192. Where the children are placed in the

care of the husband, the court is not pre-

cluded from making an order giving the di-

vorced wife access to them; [1891] P. 124.

A petition of a benevolent society averring

that a boy of seven years living vpith his par-

ent would become a cripple for life unless

subjected to a surgical operation, and pray-

ing ttat he should be committed to the so-

ciety for that purpose, was refused; In re

Tony Tuttendario, 21 Pa. Dist. R. 561.

Where there was an ante-nuptial agree-

ment that children should be trained in the

religious faith of the mother and after her

death two infant children were taken by

relatives of the father and trained in his

religious belief, and after four years the

father died, and applications for guardian-

ship were made by relatives of both father

and mother representing opposing beliefs, it

was held that the relatives of the father

should keep the children, and that notwith-

standing the agreement, the four year period

of training with the father's relatives had
created attachments 'it was not wise to

break, the decision being put squarely upon
the modern view that in questions of cus-

tody the welfare of the child is the para-

mount consideration; In re Luck, 7 Ohio N.

P. 49.

The rights of the father, while his chil-

dren remain in his custody, are to have au-

thority over them, to enforce all his lawful

commands, and to correct them with modera-
tion for disobedience; Johnson v. State, 2

Humphr. (Tenn.) 283, 36 Am. Dec. 322; and

these rights, the better to accomplish the

purposes of their education, he may delegate

to a tutor or instructor; 2. Kent 205. See

ASSAtTLT; COEBECTION.

Rights of action. There is no common law
liability of a parent for torts committed by

an infant; 8 C. B. N. S. 611; Chastain v.

Johns, 120 Ga. 977, 48 S. E. 343, 66 L. E, A.

958; TifEt v. TifEt, 4 Denio (N. T.) 175;

Shockley v. Shepherd, 9 Houst. (Del.) 270,

32 Atl. 173 ; unless there is proof of actual

service or agency; Brohl v. Lingeman, 41

Mich. 711, 3 N. W. 199; Broadstreet v. Hall,

168 Ind. 192, 80 N. B. 145, 10 L. R. A. (N. S.)

933, 120 Am. St. Rep. 356 ; or there is shown
to have been authority; Ferguson v. Terry,

1 B. Mon. (Ky.) 96; or acquiescence; Cam-
eron V. Heister, 10 Ohio Dec. 651 ; Hower v.

Ulrlch, 156 Pa. 410, 27 Atl. 37; or ratifica-

tion; Lamb v. Davidson, 69 Mo. App. 107;

which, however, is not established by a vol-

untary offer of compromise ; Paulin v. How-
ser, 63 111. 312; or compensation; Baker v.

Morris, 33 Kan. 580, 7 Pac. 267.

But where a parent kept an automobile

for the general use of his family, and plain-

tiff was injured by it while driven by his

daughter for her own pleasure, it was held

that the father was liable ; Birch v. Aber-

oromble (Wash.) 133 Pac. 1020. To the

same effect. Daily v. Maxwell, 152 Mo. App.

415, 133 S. W. 351 ; contra: Doran v. Thom-
sen, 76 N. J. L. 754, 71 Atl. 296, 19 L. R. A.

(N. S.) 335, 181 Am. St. Rep. 677. See note

in 12 Mich. L. Rev. 153, which states that

this doctrine appears never to have been

recognized outside of automobile cases.

If the relation of master and servant ex-

ists, the law of that relation must be ap-

pUed ; Dunks v. Grey, 3 Fed. 862; Andrus v.

Howard, 36 Vt. 248, 84 Am. Dec. 680. No
presumption of service or agency results

from the relation of parent and child; Kum-
ba V. Gilham, lOS Wis. 312, 79 N. W. 325 ; 27

Ont. App. Rep. 468; contra, Hower v. Ul-

rich, 156 Pa. 410, 27 Atl. 37; Gerhardt v.

Swaty, 57 Wis. 24, 14 N. W. 851; but prob-

ably this is" to be considered a question for

the jury ; Adams v. Swift, 172 Mass. 521, 52

N. E. 1068; Sacker v. Waddell, 98 Md. 43,

56 Atl. 399, 103 Am. St. Rep. 374. The par-

ent may be held liable if his negligence en-

tered into the tortious act of the child;

Johnson v. GUdden, 11 S. D. 237, 76 N. W.
933, 74 Am. St. Rep. 795; but allowing the

latter to use fire arms is not necessarily neg-

ligent; Palm V. Ivorson, 117 111. App. 535;

nor is keeping them within his reach; Hag-
erty v. Powers, 66 Cal. 368, 5 Pac. 622, 56

Am. Rep. 101.

In some states, usually those where the

civil law prevails, there are statutes making
the parent liable for the torts of the child;

Marionneaux v. Brugier, 35 La. Ann. 13;

Coats V. Roberts, id. 891; Miller v. Meche,
111 La. 143, 35 South. 491; 30 I>ow. Can.

Jur. 166. See as to parent's liability, 10 L.

R. A. (N. S.) 933, note, and as to the liability

of an infant for torts, see 57 L. R. A. 674,

note.

The father may maintain an action for the

seduction of his daughter, or for any injury

to the person of his child, so long as he has
a Tight to its services ; 2 M. & W. 539; Lee
V. Hodges, 13 Graft. (Va.) 726; Bolton v.

Miller, 6 Ind. 262; Bayles v. Burgard, 48
111. App. 371 ; and may even be justified in

committing a homicide in protecting his

child ; 1 Bla. Com. 450 ; and the fact that a
child by her father as next friend has recov-

ered damages for a personal injury does not

bar a subsequent action by him for loss of

service occasioned by the same injury ; Wil-

ton V. R. Co., 125 Mass. 130; Texas & P. R.
Co. V. Morin, 66 Tex. 225, 18 S. W. 503. The
authorities are not uniform as to wheth-er
the right of the father to recover for a tort

committed against the child is to be limited
to tlje theory of loss of service and therefore
based entirely upon the doctrine of an im-
plied relation of master and servant. Such
would seem to be the English rule, which
gives no remedy, even for expenses, when the
child is of such tender age as to be incapable
of service; 7 D. & R. 133. Some American
cases follow the same principle; Matthews
V. R. Co., 26 Mo. App. 75; Whitaker t. War-
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ren, 60 N. H. 20, 49 Am. Rep. 302; but the

trend of the authorities is otherwise, and as

was said by the Circuit Court of Appeals, in

a case of Injury to a child of five years of

age, "they approve a more reasonable doe-

trine, and, basing the right of action on the

parental relation instead of that of master
and servant, allow the father to recover his

consequential loss, irrespective of the age of

the minor;" Netherland-American Steam
Nav. Co. V. Hollander, 8 O. 0. A. 169,' 59 Fed.

417; Cuming v. R. Co., 109 N. T. 95, 16 N. E.

65 ; Sykes v. Lawlor, 49 Cal. 236 ; Clark v.

Bayer, 32 Ohio St. 299, 30 Am. Rep. 593;

and see Seduction; Entice.

As a general rule the mother of an ille-

gitimate cannot recover damages for his

death, under a statute giving a right of ac-

tion to the relatives or representatives of

one killed through the negligence of an-

other; 2 Ont. 658; Marshall v. R. Co., 46

Fed. 269. See, contra, Marshall v. R. Co.,

120 Mo. 275, 25 S. W. 179. See Bastard.

Right to earnings of the child. Generally,

the father is entitled to the services or earn-

ings of his children during their minority, so

long as they remain members of his family;

Plummer v. Webb, 4 Mas. 380, Fed. Cas. No.

11,233; Emery v. Kempton, 2 Gray (Mass.)

257 ; Stovall v. Johnson, 17 Ala. 14 ; 1 Bla.

Com. 453; Allen v. Allen, 60 Mich. 635, 27

N. W. 702; but he may relinquish this right

in favor of his children ; Burlingame v. Bur-
lingame, 7 Cow. (N. T.) 92; Lyon v. Boiling,

14 Ala. 753, 48 Am. Dec. 122 ; Bray v. Wheel-
er, 29 Vt. 514; KaufCelt v. Moderwell, 21 Pa.

222; and he will be presumed to have thus
relinquished this right if he abandoned or
neglects to support and educate his children

;

Canovar v. Cooper, 3 Barb. (N. Y.) 115;
Nightingale v. Withington, 15 Mass. 272, 8
Am. Dec. 101; Clay v. Shirley, 65 N. H. 644,

23 Atl. 521 ; Guardianship of Vance, 92 Cal.

195, 28 Pac. 229 ; but where a father verbal-

ly agrees that his daughter shall reside in a
stranger's house as a servant, he does not

thereby surrender his parental control, so as

to bar his right to recover for her seduction

;

Mohry v. Hoffman, 86 Pa. 358. An infant

husband is entitled to his own wages, so far

as necessary for the support of himself and
family, although he married without his fa-

ther's consent; Com. v. Graham, 157 Mass.

73, 31 N. B. 706, 16 L. R. A. 578, 34 Am. St.

Rep. 255.

The emancipation of a minor may be prov-
ed by the act of the father in allowing him
to draw his own wages, as well as by other
acts, and no proof of a formal contract is

necessary; Haugh, Ketcham & Co. I. W. v.

Duncan, 2 Ind. App. 264, 28 N.E. 334. Liv-
ing at home does not interfere with emanci-
pation ; Wilson v. McMillan, 62 Ga. 16, 35
Am. Rep. 115; and the wages of an infant
emancipated by his parent, though living at
home, are not subject to claims of father's

creditors; Wisner v. Osborne, 64 N. J. Eq.

614, 55 Ati. 51; Costello v. Brewing Co., 52

N. J. Eq. 557, 30 Atl. 682 ; (if there be no

fraud; Elfelt v. Hinch, 5 Or. 255); Atwood
V. Holcomb, 39 Conn. 270, 12 Am. Rep. 386

;

Stanley v. Bank, 115 N. X. 122, 22 N. B. 29

;

Wambold v. Vick, 5.0 Wis. 456, 7 N. W. 438

;

contra, Stumbaugh v. Anderson, 46 Kan. 541,

26 Pac. 1045, 26 Am. St. Rep. 121; Bell v.

Hallenback, 1 Wright (Ohio) 751.

As to his right to earnings and emancipa-

tion, see also Benson v. Remington, 2 Mass.

113; Atwood v. Holcomb, 39 Conn. 270, 12

Am. Rep. 386, 2 Am. L. Reg. (N. S.) 715,

with note by Judge Redfield; White v.

Henry, 24 Me. 531; Aldrich v. Bennett, 63

N. H. 415, 56 Am. Rep. 529. The father,

as such, has no claim to any property ac-

quired by the child other than earnings;

Banks v. Conant, 14 Allen (Mass.) 497.

An agreement of the father, by which
his minor child is put out to service, ceases

to be binding upon the child after the fa-

ther's death, imless made by indentures of

apprenticeship ; Campbell v. Cooper, 34 N. H.
49; De Garnett v. Harper, 45 Mo. App. 415;

State V. Reuff, 29 W. Va. 751, 2 S. E. 801, 6
Am. St. Rep. 676. The power of the father

ceases on the arrival of his children at the

age of twenty-one ; though if after that age
they continue to live in the father's family,

they will not be allowed to recover for their

services to him upon an implied promise of

payment; Munger v. Munger, 33 N. H. 581

;

Guenther v. Birkicht's Adm'r, 22 Mo. 439;
House V. House, 6 Ind. 60 ; the presumption
being that such services are gratuitous, but
this may be rebutted; Grant v. Grant, 109
N. C. 710, 14 S. E. 90 ; but see Graves v. Dav-
enport, 50 Fed. 881 ; McLaughlin v. Mc-
Laughlin, 145 Pa. 582, 23 Atl. 400.

A stepfather is not bound to support and
educate his stepchildren; In re Besondy, 32
Minn. 385, 20 N. W. 366, 50 Am. Rep. 579;

nor is he entitled to their custody, lajjor, or
earnings, unless he assumes the relation of
parent ; Brush v. Blanchard, 18 111. 46 ; Wil-
liams V. Hutchinson, 3 N. Y. 312, 53 Am.
Dec. 301; Mull v. Walker, 100 N. C. 46, 6
S. E. 685; Gerber v. Bauerline, 17 Or. 115,

19 Pac. 849 ; but see Ela v. Brand, 63 N. H.
14.

See also Schouler; Tiffany; Reeve, Dom.
Rel. ; Emancipation ; Kidnapping; Child ;

Infant.

PARENTAGE. Kindred in the direct as-

cending Une. See 2 Bouv. Inst. n. 1955. For
a discussion of the subject in connection
with citizenship, see 2 Kent 49 ; Morse, Cit-

izenship; Citizen ; Natukalization.

PARENTELA. The sum of those persons
who trace descent from one ancestor. 2 Poll.

& Maitl. 296. "By a person's parentela is

meant the sum of those persons who trace
thSir blood from him." id.

See Line.
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PARENTS. The lawful father and mother
of the party spoken of. Ex parte Mason, 5

N. G 336.

The term parent differs from that of an-

cestor, the latter embracing not only the fa-

ther and mother, but every person in an
ascending line. It difCers also from pred-

ecessor, which is applied to corporators.

7 Ves. Ch. 522 ; Ex parte Mason, 5 N. C. 336;

Com. V. Oallan, 6 Binn. (Pa.) 255. See In-

fant ; Emancipation ; Paeent and Child ;

Pathee ; Mother.
By the civil law, grandfathers and grand-

mothers, and other ascendants, were, in cer-

tain cases, considered parents. Diet, de Jw.
Parents. See Com. v. Anderson, 1 Ashm.
(Pa.) 55; 2 Kent 159; 5 East 223.

PARES (Lat). A man's equals; his

peers. 3 Bla. Com. 349.

PARES CURI/E (Lat). In Feudal Law.
Those vassals who were bound to attend the
lord's court. Erskine, Inst. b. 2, tit. 3, s. 17;
1 Washb. R. P., 5th ed. 1. See Magna
Chabta.

PARESIS. General paralysis of the In-

sane.

The term is applied to a group of mental
and bodily symptoms, developing usually
late in life and as a result of previous syph-
ilis.~ The condition differs from the various
insanities, in that definite alterations of the
surface of the brain and its membranes are
found, in the form of chronic inflammation.
Loss of memory, passionate outbursts, delu-

sions of grandeur, restlessness and insomnia,

with final absolute dementia, are the chief

mental symptoms, while physically muscular
weakness, tremor, particularly of the lips

and tongue, ataxia, and various convulsive
seizures are seen.

PARI DELICTO^ (Lat.). In a similar of-

fence or crime; equal in guilt or in legal

fault.

A person who is in pari delicto with an-
other differs from a particeps criminis in
this, that the former term always includes
the latter, but the latter does not always in-

clude the former. S East 381.

Ordinarily where two persons are in pari
delicto the law will not relieve them; see
CoNTBiBUTioN. But this doctrfue does not
apply where a president of a national bank
has borrowed an amount exceeding twenty
per cent, of its capital stock and suit is

brought to recover the amount; Ihinn v.

O'Connor, 25 App. Div. 73, 49 N. Y. Supp.

270.

The rule that both parties to an ultra

vires contract are in pari delicto, and there-

fore a court of equity will not interpose to

restore to one of them rights which it has
thus parted with, is inapplicable to a mu-
nicipal corporation whose trustees attempt

to make an invalid grant; Detroit v. R. Co.,

56 Fed. 867.

See In Paei Delicto.

PARI MATERIA (Lat.). Of the same

matter; on the same subject: as laws pari

materia must be construed with reference

to each other. Bacon, Abr. Statute (I 3).

PARI PASSU (Lat.). By the same grada-

tion. Used especially of creditors who, in

marshalling assets, are entitled to receive

out of the same fund without any precedence

over each other.

PARI PASSU BONDS. A name given in

Scotland to certain bonds secured upon lands

which share an equal benefit of the security.

Where several securities are created over

the same lands by separate bonds and dis-

positions In security, they would ordinarily

have priority according to the date pf regis-

tration of the sasine or bond, as the case

may be. If it is intended to have them rank

as pari passu, it is usual to insert a clause

in each bond declaring that they shall be so

ranked without regard to their priority of

registration. 9 Jurid. Rev. 74.

PARIS, DECLARATION OF. See Dec-
T.ARATION OF PAEIS ; BLOCKADE ; NeUTEALITT.

PARISH. A district of country, of differ-

ent extents. As used in the revised statutes,

the word is synonymous with county; In re

Sup'rs of Election, 28 Fed. 840; as also in

Louisiana.

In Ecclesiastical Law. The territory com-
mitted to the charge of a parson, or vicar,

or other minister. Ayl. Par. 404; 2 Bla.

Com. 112; Hoffm. Eecl. Law.
Althougli, in tlie absence of a state church In

this country, the status of parishes is comparative-
ly unimportant, yet in the Protesant Episcopal
Church, at least, their boundaries and the rights of

the clergy therein are quite clearly defined by
canon. In the leading case of Stubbs and Boggs v.

Tyng, decided in New York, in March, 1868, the de-
fendant was found guilty of violating a canon of

the church, in having officiated, without the per-
mission of plaintiffs within the corporate bounds
of the city of New Brunswick, N. J., which then
constituted the plaintiff's parochial cure. Baum
103. As to their origin, see 2 Hallam, Mid. Ages, c.

7, p. 144. See, also, 1 Poll. & Maitl. 560.

In New England. Divisions of a town,
originally territorial, but which now con-

stitute gMOSi-corpora.tions, consisting of those
connected with a certain church. See Wes-
ton V. Hunt, 2 Mass. 501; Milford v. God-
frey, 1 Pick. (Mass.) 91. Synonymous with
church and used In the same sense as soae-
ty. Ayres v. Weed, 16 Conn. 299.

PARISH APPRENTICES. The children
of parents unable to maintain them, who
are apprenticed by the overseers of the poor
of their parish, to such persons as may be
willing to receive them. 2 Steph. Com. 230.

PARISH CLERK, in Englisli Law. An of-

ficer, in former times often in holy orders,

and appointed to ofiidate at the altar; now
his duty consists chiefly In making responses
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in church to the minister. By CMnmon law
he has a freehold In his office, but It seems
now to be falling into desuetude. 2 Steph.

Com. 11th ed. 713.

PARISH CONSTABLE. See Constable.

PARISH COURT. In Louisiana the local

courts in each parish, corresponding general-

ly to county and probate courts, and, in

some respects, justices' courts, in other
states were formerly so called.

PARISH OFFICERS. Churchwardens,
overseers, and constables.

PARISH PRIEST. The parson; a minis-

ter who holds a parish as a benefice.

PARISHIONERS. Members of a parish.

In England, for many purposes they form a
body politic. See Paeish.

PAR I TOR. A beadle; a summoner to the

courts of civil law.

PARIUM JUDICIUM (Lat. the decision of

equals). The right of trial by one's peers:

i. e. by jury in the case of a commoner, by
the house of peers in the case of a peer.

PARK (L. Lat. parous). An inclosure. 2
Bla. Com. 38. A pound. Reg. Orig. 166;

Cowell. An inclosed chase extending only
over a man's own grounds. 13 Car. II. c.

10; Manw. For. Laws ; 2 Bla. Com. 38.

Usually smaller than a chase; Encycl.

Laws of Engl. (Forest Laws)

.

A pleasure-ground in or near a city, set

apart for the recreation of the public; a
piece of ground enclosed for purposes of

pleasure, exercise, amusement, or ornament.

, Perrin v. R. Co., 36 N. T. 120. A place for

the resort of the public for recreation, air,

and light; a place open for everyone. Price

V. Plainfield, 40 N. J. L. 613. See Archer v.

Salinas City, 93 Cal. 43, 28 Pac. 839, 16 L.

R. A. 145.

Public parks may be dedicated to the pub-

lic like highways; Abbott v. Cottage City,

143 Mass. 521, 10 N. E. 325, 58 Am. Rep. 143

;

Steel V. Portland, 23 Or. 176, 31 Pac. 479;

and at common law, upon such dedication,

the fee remains in the owners; Attorney

General v. Abbott, 154 Mass. 323, 28 N. E.

346, 13 L. R. A. 251. Non-user by the pub-

lic, however long continued, will not affect

the public right or revest the title in the

donor; Chase v. Oshkosh, 81 Wis. 313, 51 N.

W. 560, 15 L. R. A. 553, 29 Am. St. Rep. 898.

The title is usually vested in municipalities

by the legislature; Brooklyn v. Copeland,

106 N. Y. 496, 13 N. B. 451 ; Riggs v. Board

of Education, 27 Mich. 262 ; Lincoln v. Bos-

ton, 148 Mass. 580, 20 N. E. 329, 3 L. R. A.

257, 12 Am. St. Rep. 601 ; and held by them

in trust for the use of the public. The mu-

nicipality cannot lease them ; Macon v. HufC,

60 Oa. 221'; nor can the legislature; Le

Clercq v, Gallipolis, 7 Ohio 218, pt 1, 28 Am.

Dec. 641.

A city may own lands for a public park

and cause them to be improved, not in its

public capacity as an agency of the govern-

ment and subject to state control, but as a

corporate Individual having private rights

which the people have a constitutional right

to enjoy undisturbed; Thompson v. Moran,

44 Mich. 602, 7 N. W. 180.

The lease of land for a public park is a

lease for city purposes; Holder v. Yonkers,

39 App. Div. 1, 56 N. Y. Supp. 912. Taking

land for a park is a public use; Shoemaker
V. U. S., 147 U. S. 282, 18 Sup. Ct. 361, 37 L.

Ed. 170.

The acquirement of lands for public parks

for. children's playgrounds is within the pow-
er of the municipal authorities ; Law v. San
Francisco, 144 Cal. 384, 77 Pac. 1014.

A public park may be crossed by a street

railway where such use will not materially

interfere with its enjoyment by the public;

Philadelphia v. McManes, 175 Pa. 28, 34 Atl.

331 ; and compensation may not be demanded
for the taking; Prince v. Crocker, 166 Mass.

347, 44 N. E. 446, 32 L. R. A. 610 ; but it is

also held that parks dedicated to the public

use are not subject to a right of way for a

street railway, and that neither the munici-

pality nor the legislature can divert them
for that purpose; Jacksonville v. R. Co., 67

111. 540; Booth, St. Ry. L. § 11.

A park or public square may be enclosed,

notwithstanding It has remained open many
years; Corporation of Seguin v. Ireland, 58

Tex. 183; Langley v. GaUipolis, 2 Ohio St.

107; Guttery v. Glenn, 201 111. 275, 66 N.

E. 305; contra, Com. v. Bowman, 3 Pa. 206,

where it was held that a public square was
as much a highway as though It were a

street, and that neither the county nor the

public could block it up, to the prejudice of

the public or an individual. See, also,

Springfield R. Co. v. Springfield, 85 Mo. 674.

The city of Boston is not bound to keep

the Boston Common in safe condition; Lin-

coln V. Boston, 148 Mass. 580, 20 N. E. 329,

3 L. R. A. 257, 12 Am. St. Rep. 601; Steele

v. Boston, 128 Mass. 584; and is not liable

for injuries caused by a horse becoming,

while driven along an adjoining street,

frightened by the firing of a cannon on the

Boston Common under a license; Lincoln v.

Boston, 148 Mass. 580, 20 N. E. 329, 3 L. R.

A. 257, 12 Am. St. Rep. 601 ; but It must con-

tribute to an assessment for the improvement
of streets by which a park is hounded in

common with private owners benefited there-

by ; Scammon v. Chicago, 42 111. 192.

The construction of a subway under the

Boston Common was held no diversion of

land deeded for a training field and cow
pasture; Codman v. Crocker, 203 Mass. 146,

89 N. E. 177, 25 L. R. A. (N. S.) 980.

Running a street through a park dedicated

by an owner to the public is unlawful ; Price

V Thompson, 48 Mo. 361; otherwise of a
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pleasure drive in a park reserved by the
state; Com. v. Beaver Borough, 171 Pa. 542,
'ai Atl. 112; and of a speedway; Holtz v.

Diehl, 26 Misc. 224, 56 N. T. Supp. 841. See
Riverside v. MaeLain, 210 111. 308, 71 N. E.
408, 66 L. R. A. 288, 102 Am. St. Rep. 164.

The erection of buildings in a park is un-
lawful : As barracks ; Appeal of Meigs, 62
I'a. 28, 1 Am. Rep. 372; school buildings;
Board of Education v. Kansas City, 62 Kan.
374, 63 Pac. 600 ; a jail ; Flaten v. Moorehead,
51 Minn. 518, 53 N. W. 807, 19 L. R. A. 195.

a city hall with a jail; Church v. Portland,

18 Or. 73, 22 Pac. 528, 6 L. R. A. 259 ; build-

ings ; Pessler v. Town of Union, 68 N. J. Eq.

657, 60 Atl. 1134; a town hall; 45 L. J.Ch.
N. S. 839; otherwise of a museum and li-

brary ; id. ; or a building for the public ; Ross
V. Long Branch, 73 N. J. L. 292, 63 Atl. 609.

Monuments may be erected therein ; Hoyt v.

Gleason, 65 Fed. 685; and water pipes may
be laid; Howe v. Lowell, 171 Mass. 575, 51

N. E. 536. Part of a park may be used for

agricultural purposes; Huff v. Macon, 117

Ga. 428, 43 S. B. 708; and trees planted;

Guttery v. Glenn, 201 111. 275, 66 N. E. 305

;

Burnet v. Bagg, 67 Barb. (N. T.) 154.

It is held that ihdividual dedications will

be more .strictly construed than those made
by the public; Spires v. Los Angeles, 150

Cal. 64, 87 Pac. 1026, 11 Ann. Gas. 465 ; River-

side V. MacLain, 210 111. 308, 71 N. E.-408,

66 L. R. A. 288, 102 Am. St. Rep. 164.

The title In the municipality is said to be
held in "a kind of trust relation to the peo-

ple"; Codman v. Crocker, 203 Mass. 146, 89

N. E. 177, 25 L. R. A. (N. S.) 980.

A state may commit the management of

property turned over to it by congress to

park commissions rather than to the munici-

pality within whose limits it is situated;

Kerrigan v. Poole, 131 Mich. 305, 91 N. W.
163. Such commissioners may apportion the
expenses of metropolitan parks among the

towns in the park district; In re De las

Casas, 180 Mass. 471, 62 N. E. 738. Its rules

are valid only in so far as they are reason-

able under the conditions existing at. the

time they are attacked ; Whitney v. Com.,

190 Mass. 531, 77 N. B. 516.

As to the right of the municipality to

make regulations for the preservation of

order in a park or public square, see Pouce
Powee; LiBEETT OP Speech.

See, generally, Dedication; Eminent Do-
main; Raileoad.

PARLE HILL (also called Parling HUl).

A hill where courts were held in olden times.

Cowell.

PARLIAMENT (said to be derived from
porter la ment, to speak the mind, or parum
lamentum)

.

In English Law. The legislative branch of

the government .of Great Britain, consisting

of the house of lords and the house of com-
mons.
The parliament Is usually considered to consist ot

the king, lords, and commons. See 1 Bla. Com.
147*, 157», Chltty's note ; 2 Steph. Com., 11th ed. 341.

In 1 Woodd. Lect. 30, the lords temporal, the lords

spiritual, aiid the commons are called the three es-

tates of the realm: yet the king is called a part of

the parliament, in right of his prerogative of veto
and the necessity of his approval to the passage of

a bill. That the connection between the king and
the lords temporal, the lords spiritual, and the com-
mons, who when assembled in parliament form the
three estates of the realm, is the same as that which
subsists between the king, and those estates—the
people at large—out of parliament, the king not
being in either case a member, branch, or co-estate,

but standing solely in the relation of sovereign or
head. See Colton, Record 710;' Rot. Pari. vol. iii.

623 a; 2 M. & G. 457, n. Historically and properly
speaking the absolute sovereign power in the king-
dom is vested in the king in parliament. See Bicey,

British Const. 141.

The House of Lords was formerly the supretne
court of judicature in the kingdom. It had no orig-

inal jurisdiction (except to a certain extent before
the reign of Charles II.), but was the court of ap-
peal in the last resort, with a few exceptions and
under some limitations as to the right, from the
inferior courts upon appeal or writ of error for

mistakes of law. Appeals lay to this tribunal from
Scotch and Irish courts, in some cases. See stat.

4 Geo. IV. c. 85, as to Scotch, and stat. 39 & 40

Geo, III. c. 67, att. 8, as to Irish, appeals.
This body, when sitting as a court ot law, was

presided over by the lord chancellor, whose attend-
ance alone was in any respect compulsory, and was
composed of as many of its members who had filled

judicial stations as chose to attend. Three laymen
also attended in rotation, but did not vote upon
judicial matters ; 11 CI. & F. 421. In the absence ot

the chancellor, deputy speakers, who were mem-
bers of the profession but not of the house, have
been appointed; 3_Bla. Com. 56.

Before Henry Ill's time the distinction between
legislative and administrative acts was not clearly
drawn. The need of consulting the nation before
that time had Imposed a vague restraint upon the
crown ; before then the manner and form of con-
sulting It was uncertain. But the distinction began
to grow clear in Henry III.'s reign and statutes
passed in parliament could not be repealed without
its consent. As yet the king's council in parliament
assisted by the judges was then the essence of the
parliament and made the laws; the consent of the
commons was not indispensable. The Chief Jus-
tices as members of the council had a real voice
in making the laws, and the king and his justices
might put an authoritative interpretation upon them.
The legislative, executive and judicial authorities
had not yet become so completely separated that
they could not on occasion work together. In the
following century parliament had become a body
distinct from and even antagonistic to the council
and the king. Enactments passed by parliament
were the only ones that the common law courts
would allow to be laws and the law could only tie

changed by parliamentary action and not as for-
merly by administrative acts.
But the crown did not cease to possess discre-

tionary powers ; the intervention between parlia-
ments, the generality of the older statutes and the
growing fixity ot the jursidiction of the common
law courts made the existence of some such powers
a necessity ; and in Edward I's reign they were
often exercised by the king's council in parliament.
But this supreme court tended to separate Into two
bodies: Parliament, the legislative, and the council,
the executive. And parliament as the maker ot the
laws strengthened its connection with the common
law courts and weakened its connection with the
crown and council. It was for this reason that
parliament tended to assume its common law juris-
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diction in error, wliile the council retained tlie dis-

cretionary powers wlilcli were still left to the
crown.
As to the constitution of parliament there were

the great tenants in chief, lay and executive, sum-
moned by special writ and forming the House of

Lords. Thus the peculiar English meaning of a
peerage gradually was formed. All other classes of

free tenants were represented by knights of the

shire elected in the county court. Edward Invited

the burghers to send elected representatives to par-
liament and they eventually became a part of the
House of Commons.
Records of writs summoning knights, burgesses,

and citiiiens to parliament are first found towards
the end of the reign of Henry III., such writs hav-
ing issued in the thirty-eighth and forty-ninth years
of his reign, i Bla. Com. 425; Prynne, 4th Inst. 2.

The earliest parliamentary roll is said to be 1290. 1
Poll. & Maitl. 178.

Since the reign of Edward III. the history of Eng-
land shows an almost constant increase in the
power of parliament. Anne was the last sovereign
who exercised the royal prerogative of veto; and,

as this prerogative no longer practically exists,

the authority of parliament is absolutely unrestrain-
ed. The parliament can only meet when convened
by the sovereign, except on the demise of the sov-
ereign with no parliament in being, in which case
the last parliament is to assemble; 6 Anne, c. 7.

The sovereign has also power to prorogue and dis-

solve the parliament.
The origin of the English parliament seems trace-

able to the witena-gemote of the Saxon kings.
Encyc. Brit. A writer traces the origin back to the
local institutions of the Germanic tribes, but con-
siders that the final stages of its growth are to be
sought in the period between the accession of Henry
II. and the close of the reign of Edward I; 1 So-
cial Bug. 396.

The House of Lords. Besides the temporal peers
of England, Great Britain and the United Kingdom,
and such Scotch and Irish peers as also have im-
perial titles, the House of Lords includes sixteen
Scotch peers elected for each parliament by the
body of Scotch peers ; twenty-eight Irish peers
elected for life by the Irish peers; also the two
English archbishops, and twenty-four of the English
bishops. The total number of members varies, but
may be placed at about six hundred and thirty-
eight.

The House of Lords exercises criminal jurisdic-
tion, both as a court of first instance and as a
court of criminal appeal. It tries any person im-
peached by the' House of Commons for any high
crime or misdemeanor; also temporal peers ana
peeresses accused of treason, felony or misprision.
In such case the accused cannot waive his privilege
to be so tried. In the latter case the indictment is

found by the grand jury and removed to the House
of Lords (or into the Court of the Lord High Stew-
ard, g. V.) by writ of certiorari. For the pur-
poses of the trial the house is presided over by a
peer as Lord High Steward appointed by the king's
commission, or in the absence of such appointment,
by the Lord Chancellor. The judges may be siim-
inoned to give their opinions on any questions of
law that may arise. All the members of the House
of Lords are entitled to be present, and when pres-
ent are judges of law and tact. A Lord High
Steward, if presiding, may regulate the procedure,

but is a judge of the law to no greater extent than
any other peer. The bishops have a right to be
present, but by common law may not vote in a
capital case, and so withdraw before judgment is

given ; 1 Odgers, Com. Law 990. For a trial be-
fore the Court of the Lord High Steward when the
Lords are not in session, see that title. For the last

trial of a peer (for bigamy) see L. R. 1901, A. C.
446.

The House of Lords forms no part of the Supreme
Court o£ Judicature; it has no original jurisdiction
in ordinary civil actions.

An appeal lies to It against any judgment or order

of the Court of Appeal. When sitting to hear such

appeals, it Is usually composed of the following:

The Lord Chancellor; the ex-Lord Chancellor, if

any, and the six Lords of Appeal in Ordinary.

Such peers as have held high judiciWl oflice (e. g.,

the office of Lord Chancellor, of a salaried judge

of the Judicial Committee of the Privy Council, or

of the Supreme Court of England or Ireland, or of

the Scotch Court of Session) are also entitled to

sit. At least three members of the Court must be

present. Lay peers have a right to vote, but since

1883 no lay peer has attempted to exercise it ;
his

vote would be Ignored.

It is a court of final appeal. This Jurisdiction is

practically confined to civil cases, but an appeal

lies from the Court of Criminal Appeal if the at-

torney general certifies that the case involves a

point of law of exceptional public importance.

It exercises jurisdiction in cases of claims to

peerages. It decides questions as to disputed elec-

tions of the Scotch and Irish peers.

See CoUKTS of England ; 17 L. Q. Rev. 155

;

Jenks, House of Lords.
House of Commons. There is no property qualifi-

cation for the House of Commons. Any male Brit-

ish subject may be elected, unless specifically

barred. In one or two instances natives of India

have been elected. Infants are excluded (by common
law and by statute), though in two notable in-

stances. Fox and Lord John Russell, the rule has

been disregarded.
Peers are excluded. Including Scotch peers who

have not been elected as representatives in the lords

of the Scotch peerage, but an Irish peer not elected

to represent Ireland in the lords may sit for a con-

stituency of Great Britain, but not of Ireland.

Clergy "of the Church of England and the Roman
Catholic Church and ministers of the Church of

Scotland are ineligible.

Government contractors, holders of certain pen-
sions, bankrupts, and persons convicted of treason

or a felony or guilty of corrupt practices are in-

eligible.

All holders of civil offices, not distinctly political,

and the judges of the higher courts and most of

those of the lower courts are ineligible.

Bankruptcy and lunacy continuing for six months
are ground for unseating a member.
From 1715 to 1911 the life of a parliament was

seven years. In 1911, it was changed to five years.

See Pakliamentaey Act. Upon the demise of the
crown, parliament is required to meet without sum-
mons in the usual form.
The districting of Great Britain, by the act of 1885,

is uniform in boroughs and counties. Oxford and
Cambridge Universities have sent representatives

since the time of James I. Those of London and
Dublin each have a member; Edinburgh and St.

Andrews together have one, and Glasgow and Aber-
deen another. In case of a tie vote at an election,

the returning officers of an election may break the
tie.

By act of August, 1911, members of the House of
Commons not receiving a salary from the govern-
ment are paid £400 a year.

The one fundamental dogma of English constitu-
tional law is the absolute sovereignty or despotism
of the parliament. Dicey, Const. 141 ; no English
court sits as a court of appeal from parliament;
L. R. 6 C. P. 582.

See May, Law, Priv. and Proc. of Parliament; St.

Armand, Legislative Power ; Bagehot, English Con-
stitution; Pike, History of the House of Lords;
HiCH COUET OF PABLIAMENT ; POLO-GBMOTE

;

Witena-gemote ; Legislative Powee ; Pbees ;

House of Loeds; Pakliamentaey Act; Clbek of
THE Ceown.

PARLIAMENT, CONVENTION. S6e Con-
vention Pabt.tament.

PARLIAMENTARY ACT. The name of an
act of parliament of August 18, 1911, which
recites that "it is intended to substitute for
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the House of Lords as it at present exists a
second chamber constituted on a popular
instead of hereditary basis, but such substi-
tution cannot immediately be brought into
operation"; it provides that money bills, if

sent to the House of Lords at least one
month before the end of the session and
not passed by it without amendment with-
in one month, shall, upon the royal assent
being signified, become acts of parliament.
Public bills (other than a money bill or a
bill extending the duration of parliament
beyond five years), if passed by the Com-
mons at three successive sessions, whether
of the same parliament or not, and sent to

the House of Lords at least one month be-

fore the end of the session and rejected by it

in each of these sessions, shall on their re-

jection for the third time become acts of

parliament, upon the royal assent being sig-

nified thereto, but this provision shall not
take effect unless two years have elapsed
between the second reading in the first of

these sessions in the Commons and the pas-

sage of the bill in the Commons in the third

of these sessions. The speaker of the House
of Commons conclusively decides as to wheth-
er a money bill is such, and whether the
provisions as to the passage of public bills

other than money bills, etc., have been com-
plied with. If the House of Lords amends
such public bills (the Commons not concur-

ring), it is made equivalent to a rejection by
the former. The enacting clause of bills so

passed reads: "Be it enacted by the King's
Most Excellent Majesty by and with the con-

sent of the Commons."
The duration of parliament, fixed at seven

years in 1715, is reduced to five years.

PARLIAMENTARY AGENTS. Persons
professionally employed in the promotion of

or opposition to private bills, and otherwise
in relation to private business in parliament.
Whart. Law Lex. Business In relation to

private bills must be transacted through
them, and counsel may be instructed by
them. 2 Brett, Com. 775.

PARLIAMENTARY COMMITTEE. A com-
mittee of members of the house of peers, or
of the house of commons, appointed by either

house for the purpose of making inquiries,

by the examination of witnesses or other-

wise. Into matters which could not be con-
veniently inquired Into by the whole house.
Whart. Law Lex.

PARLIAMENTARY COUNSEL TO THE
TREASURY. An office created in Great
Britain in 1869 by a treasury minute. The
title had existed before. The duties are to

settle all departmental bills and draw such

other government bills (except Scotch and
Irish) as may be required; prepare memo-
randa of existing laws ; advise on amend-
ments to bills passing through parliament,

etc. He may obtain aid from other members
of the bar. Legislative Methods, by Ilbert 84.

'

PARLIAMENTARY LAW. That body of

the recognized usages of parliamentary and
legislative assemblies by which their pro-

cedure is regulated, which takes its name
from the British parliament and on the prac-

tice of which it is mainly founded, with such

changes and modifications in American de-

liberative bodies as have been necessary to

adapt it to the usages of that country. See
Meetings

; Qtjosum.

PARLIAMENTARY ROLLS. See Boixs.

PARLIAMENT, CONVENTION. See Con-
vention Paeliament.

PARLIAMENTUM DIABOLICUM. A par-

liament held at Coventry, 38 Henry VI.,

wherein Edward, Earl of March (afterwards
Edward IV.), and many of the chief nobility

were attainted, was so called; but the acts

then passed were annulled by the succeeding

parUament. Jacob.

PARLIAMENTUM INDOCTUM (Lat. un-

learned parliament). A name applied to a
parliament assembled at Coventry, under a
law that no lawyer should be a member of

it. 6 Hen. IV.; 1 Bla. Com. 177; Walslng-
ham 412, n. 30 ; Rot. Pari. 6 Hen. IV.

PARLIAMENTUM INSANUM. A parlia-

ment assembled at Oxford, 41 Hen. III., so

styled from the madness of their proceedings,

and because the lords came to it with armed
men. Jacob.

PARLOR CAR. See Sleeping Cab. J
PAROL (more properly, parote. A French

word, which means, literally, word, or

speech). A term used to distinguish con-

tracts which are made verbally, or In writ-

ing not under seal, which are called parol
contracts, from those which are under seal,

which bear the name of deeds or specialties.

1 Chitty, Contr., 12th ed. 7; 7 Term 350;
Ballard v. Walker, 3 Johns. Cas. (N. Y.)

60; 1 Chitty, PI. 88. When a contract is

made under seal, and afterwards It is modi-
fled verbally, it becomes wholly a parol con-
tract; Vicary vl Moore, 2 Watts (Pa.) 451,

2 i Am. Dec. 323 ; Munroe v. Perkins, 9 Pick.

(Mass.) 298, 20 Am. Dec. 475. See Conteact.
Pleadings are frequently denominated the

parol. In some instances the term parol is

used to denote the entire pleadings in a
cause : as, when in an action brought against
an infant heir, on an obligation of his ances-
tors, he prays that the parol may demur, i. e.

that the pleadings may be stayed till he shall
attain full age ; 3 Bla. Com. 300 ; 4 East 485

;

1 Hoffm. 178. See a form of a plea in abate-
ment, praying that the parol may demur, in
1 Wentw. PI. 43, and 2 Chitty, PI. 520. But
a devisee cannot pray the parol to demur ; 4
East 485.

PAROL DEMURRER. See Pabol.

PAROL EVIDENCE. Evidence verbally
delivered by a witness. See Browne, Parol '

Evidence; Receipt; Contbact.
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As to the admission of such evidence to

vary a written contract, see Evidence.

PAROL LEASE. An agreement made
orally between parties, by which one of them
leases to the other a certain estate. See
Lease.

PAROLE. In International Law. The
agreement of persons who have been taken
prisoner by an enemy that they will not

again take up arms against those who cap-

tured them, either for a limited time or dur-

ing the continuance of the war. Vattel, liv.

3, c. 8, § 151.

It is a sacred obligation to the fulfilment

of which the national faith is pledged. U.
S. V. Wright, 5 Phila. (Pa.) 299, Fed. Cas.

No. 16,777.

A parole can be given only by a commis-
sioned officer for himself or the troops under
him. And an inferior officer, if his superior
is within reach, cannot give his parole with-

out the consent of the latter. If the prison-

er's government refuse to confirm his parole,

he is bound in honor to return into captivity.

A captor is not bound to offer, nor a prisoner

to accept, parole; It is voluntary on both

sides. Giving a parole precludes only active

service in the field. It is ended by the pris-

oner's exchange or by peace. A prisoner

who violates his parole and is again captured
may be shot as a bandit. Risley, Law of

War, 131 ; Spaight, War Rights on Land,
290-300.

Articles 10-12. of the Convention Concern-
ing the Laws and Customs of War on Land,
adopted by the Hague Peace Conference of

1899, define the obligations which a release

on parole imposes upon the prisoner himself
and upon his government.

In Criminal Law. In some states acts have
been passed providing for the release on
parole of prisoners committed to prison up-

on conviction of crime. See Peisonees.

PARQUET. In French Law. The magis-

trates who are charged with the conduct of

proceedings in criminal cases and misdemean-
ors.

PARRICIDE (from Lat. pater, father,

eaedere, to slay). In the Civil Law. One who
murders his father. One who murders his

mother, his brother, his sister, or his chil-

dren. Merlin, Bep. Parricide; Dig. 48. 9. 1.

3, 4.

This offence is defined almost in the same words in

the penal code of China. Penal Laws of China, b.

1. s. 2, § 4.

The criminal was punished by being scourged,
and afterwards sewed in a sort of sack, with a dog,
a cock, a viper, and an ape, and then thrown into

the sea or into a river ; or, if there were no water,
he was thrown in this manner to wild beasts. Dig.
48. 9. 9 ; Code 9, 17. 1, 1. 4, 18, 6 ; Brown, Civ. Law
423.

By the laws of France, parricide is the crime of

him who murders his father or toother, whether
they be the legitimate, natural, or adopted parents
of the individual, or the murder of any other legiti-

mate ascendant. Code Penal, art. 297. This crime

was there punished by the crimlnars being taken

to the place of execution without any other gar-

ment than his shirt, barefooted, and with his head

covered with a black veil. He was then exposed on

the scaffold, while an ofllcer of the court read his

sentence to the spectators; his right hand was

then cut off, and he was immediately put to death.

Id. art. 13.

The common law does not define this crime, and

makes no difllerence between its punishment and

the punishment of murder; 1 Hale, Fl. Cr. 380;

Prin. Penal Law, e. 18, § 8, p. 243; Dalloz, Diet.

Homicide, § 3.

PARS ENITIA (Lat). In Old English

Law. The share of the eldest daughter

where lands were parted between daughters

by lot, she having her first choice after the

division of the inheritance. Co. Lltt. 106 6;

Glanv. lib. 7, c. 3; Fleta, lib. 5, c. 10, § In

dwisionem.

PARS RATIONABILIS (Lat. reasonable

part) . That part of a man's goods which
the law gave to his wife and children. 2

Bla. Com. 492; Magn. Cart; 9 Hen. III. c.

18; 2 Steph. Com., 11th ed. 194. See Dead
Man's Paet.

PARSON. One that hath full possession

of all the rights of a parochial church.
So called because the church, which is an invis-

ible body, is represented by his person. In England
he is himself a body corporate, in order to protect

and defend the church (which he personates) by a

perpetual succession; Co. Litt. 300. He is some-
times called the rector (g. v.), or governor, of the
church: but the appellation of parson, however it

may be depreciated by familiar, clownish, and in-

discriminate use. Is the most legal, most beneficial,

and most honorable title that a parish priest can
enjoy ; , because "such a one," Sir Edward Coke
observes, "and he only, is said vicein seu personatii

Ecclesice gerere"; 1 Bla, Com. 384.

The parson has, during life, the freehold in him-
self of the parsonage-house, the glebe, the tithes,

and other dues, unless these are appropriated, i. e.

given away, to some spiritual corporation, sole or
aggregate, which the law esteems as capable of pro-
viding for the service of the church as any single

private clergyman; id.; 1 Hagg. Cons. 162 ; 3

Steph. Com., 11th ed. 5.

The ecclesiastical or spiritual rector of a
rectory. 1 Woodd. Lect. 311; Pleta, lib. 7,

c. 18; Co. Litt 300. Also, any clergyman
having a spiritual preferment. Co. Litt. 17.

Holy orders, presentation, institution, and
induction are necessary for a parson ; and a
parson may cease to be such by death, res-

ignation, cession, or deprivation, which last

may be for simony, nonconformity to canons,

adultery, etc.; Co. Litt 120; 4 Co. 75, 76.

PARSON IMPERSONEE. A persona, or
parson, may be termed impersonata, or im-
personee, only in regard to the possession
he hath of the rectory by the act of another.

Co. Litt. 300. One that is inducted and in

possession of a benefice; e. g. a dean and
chapter. Dy. 40, 221. He that is in posses-
sion of a church, be it presentative or ap-
propriate, and with whom the church is

full,

—

persona in this case meaning the pa-
tron who gives, the title, and persona imper-
sonata the parson to ' whom the benefice is

given in the patron's right Reg. Jud. 24.
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PARSONAGE. The house set apart for
the minister's residence. A portion of lands
and tithes established by law for the main-
tenance of a minister. Toml.

PART. A share; a purpart. This word
is also used in contradistinction to counter-
part: covenants were formerly made in a
script and rescript, or part and counterpart.

PART-OWNERS. Those who own a thing
togethej-, or in common.

In Maritime Law. A term applied to two
or more persons who own a vessel together,

and not as partners.

In general, when a majority of the part-

owners are desirous of employing such a
ship upon a particular voyage or adventure
they have a right to do so upon giving se-

curity, in the admiralty by stipulation to the

minority, if required to bring her back and
restore the ship, or in case of her loss, to

pay them the value of their respective

shares; Abb. Ship. 84; 3 Kent 151; Story,

Partnership § 489 ; The Orleans v. Phoebus,

11 Pet. (U. S.) 175, 9 L. Ed. 677. When
the majority do not choose to employ the

ship, the minority have the same right, up-

on giving similar security; The Orleans v.

Phoebus, 11 Pet. (U. S.) 175, 9 L. Ed. 677;
1 Hagg. Adm. 306; Jacobsen, Sea-Laws 442.

Where part-owners are equally divided as

to the employment upon any particular voy-

age, the courts of admiralty have manifested

a disposition to support the right of the court

to order a sale of the ship; Story, Partn.

§ 439; Davis v. Seneca, Gilp. 10, Fed. Gas.

No. 3,650. See Vessel.

PARTES FINIS NIL HABUERUNT (Lat
the parties to the fine had nothing; i. e.

nothing which they could convey). The
plea to a fine levied by a stranger, which
only bound parties and privies. 2 Bla. Com.
*356; Hob. 334; 1 P. Wms, 520.

PARTIAL LOSS. See Loss.

PARTIBLE LANDS. Lands which might
be divided; lands held in gavelkind. See 2

Poll. & Maitl. 268, 271 ; Gavelkind.

PARTICEPS CRIMINIS. A partner In

crime. See Accomplice.

PARTICIPATE. To take equal shares

and proportions ; to share or divide. 6 Oh.

696. Participate in an estate. To take as

tenants in common. 28 Beav. 266.

PARTICULAR AVERAGE. Every Idnd of

expense or damage, short of total loss, which
regards a particular concern, and which is

to be wholly borne by the proprietor of that

concern or interest alone. See Bargett v.

Ins. Co., 3 Bosw. (N. T.) 385; Pierce v. Ins.

Co., 14 Allen (Mass.) 320; 2 Phill. Ins. §

354; 1 Pars. Marlt. Law 284; Gourlle, Gen.

Average ; Average. It also designates a par-

tial loss. Arn. Ins. 1008.

PARTICULAR AVERIWENT. See Aveb-

ment.

PARTICULAR CUSTOM. A custom

which only affects the Inhabitants of some
particular district.

To be good, a particular custom must have
been used so long that the memory of man
runneth not to the contrary; must have
been continued ; must have been peaceable

;

must be reasonable; must be certain; must
be consistent with itself; must be consistent

with other customs. 1 Bla. Com. 74, 79.

PARTICULAR ESTATE. An estate which
is carved out of a larger, and which pre-

cedes a remainder, as, an estate for years to

A, remainder to B for Ufe ; or, an estate for

life to A, remainder to B in tail: this pre-

cedent estate is called the particular estate,

and the tenant of such estate is called the
particular tenant. 2 Bla. Com. 165; 4 Kent
226; 16 Vin. Abr. 216; 4 Com. Dig. 32; 5
id. 346; Will. Real P. 281. See Remaindbe.

PARTICULAR LIEN. The right which a

person has to retain property in respect of

money or labor expended on such particular

property. See Lien.

PARTICULAR MALICE. Ill will; grudge;
a desire to be revenged on a particular per-

son. Brooks V. Jones, 33 N. O. 261. See
Malice.

PARTICULAR SERVICES. In this

phrase is included the professional services

of an expert; Buchman v. State, 59 Ind. 13,

26 Am. Rep. 75 ; but not of a witness ; Daly
V. Multnomah Co., 14 Or. 2.0, 12 Pac. 11.

PARTICULAR TENANT. See Pabticulab
ESTAIIE.

PARTICULARS. See Bnj, of Pabticu-
LAES.

PARTI DAS. See Las Pabtidas.

PARTIES. Those who take part in the

performance of an act, as, making a con-

tract, carrying on an action. Parties in law
may be said to be those united in Interest In

the performance of an act; it may then be
composed of one or more persons. The term
Includes every party to an act. It is also

used to denote all the individual, separate

persons engaged In the act,—In which sense,

however, a corporation may be a party.

In Contracts. Those persons who engage
themselves to do or not to do the matters
and things contained in an agreement
In general, all persons may be parties to

contracts. But no person can contract with
himself in a different capacity, as there must
be an agreement of minds; 2 Bro. C. C. 400;
Michoud V. Girod, 4 How. (U. S.) 503, 11 L.

Ed. 1076; Gorham's Adm'r v. Meacham's
Adm'r, 63 Vt. 231, 22 Atl. 572, 13 L. R. A.

676.

AUens were under greater disabilities at
common law with reference to real than to

personal property ; 7 Co. 25 a ; Levy v. Mc-
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Cartee, 6 Pet. (U. S.) 102, 8 L. Ed. 334;

Taylor v. Carpenter, 11 Paige Ch. (N. T.)

292, 42 Am. Dec. 114; Judd v. Lawrence, 1

Cush. (Mass.) 531. The disability is now
removed, in a greater or less degree, by
statutes In tbe various states, and alien

friends stand on a very different footing

from alien enemies; Coats v. Holbrook, 2

Sandf. Cb. (N. Y.) 586; Re Barry, 2 How.
(U. S.) 65, 11 L. Ed. 181. See Alien; Wab.
Bankrupts and insolvents are disabled to

contract, by various statutes, in England, as

well as by insolvent laws in the states.

Duress renders a contract voidable at the

option of him on whom it was practised.

See DuEESS.
Infants are generally Incapable of con-

tracting before the age of twenty-one years.

This provision is intended for their benefit;

and therefore most of their contracts are

voidable, and not void. It is the infant's

privilege at majority to elect whether to

avoid or ratify the contract he has made
during minority ; Phipps v. Phipps, 39 Kan.
495, 18 Pac. 707. Though the infant is not

bound, the adult with whom he may con-

tract is. the infant may always sue, but
cannot be sued ; Stra. 937. The infant can-

not avoid his contract for necessaries

;

Phelps V. "Worcester, 11 N. H. 51 ; 6 M. &
W. 42; Shaw v. Bryant, 65 Hun 57, 19 N. Y.

Supp. 618. See [1891] 1 Q. B. 413. If he
avoids an executed contract when he comes
of age, on the ground of infancy, he must re-

store the consideration which he has receiv-

ed; the privilege of infancy is to be used as

a shield, not as a sword ; Clark v. Tate, 7

Mont. 171, 14 Pac. 761; Utermehle v. Mc-
Greal, 1 App. D. C. 359. See Infant ; Neces-
SAKIES.

Married women, at common law, were al-

most entirely disabled to contract, their per-

sonal existence being almost entirely merged
in that of their husbands ; Turtle v. Muncy,
2 J. J. Marsh. (Ky.) 82; Prescott v. Brown,
23 Me. 305, 39 Am. Dee. 623; 5 Exch. 388; so

that contracts made by them before mar-
riage could be taken advantage of and en-

forced by their husbands, but not by them-

selves; Howes V. Bigelow, 13 Mass. 384;

Winslow V. Crocker, 17 Me. 29; Hyde v.

Stone, 9 Cow. (N. Y.) 230, 18 Am. Dec. 501;

Morgan v. Bank, 14 Conn. 99. The contract

of a feme covert was, then, generally void,

unless she was the agent of her husband, in

which case it was the husband's contract,

and not hers ; 6 Mod. 171; Pickering v. Pick-

ering, 6 N. H. 124; Green v. Sperry, 16 Vt.

390, 42 Am. Dec. 519; Stultz v. Dickey, 5

Binn. (Pa.) 285, 6 Am. 0ec. 411; Benjamin
V. Benjamin, 15 Conn. 347, 39 Am. Dec. 384.

See Married Woman.
Won com/potes mentis. At common law,

formerly, in this class were included luna-

tics, insane persons, and idiots. It is un-

derstood now to include drunhards; Grant

V. Thompson, 4 Conn. 203, 10 Am. Dec. 119

;

Rice V. Peet, 15 Johns. (N. Y.) 503; Seaver
V. Phelps, 11 Pick. (Mass.) 304, 22 Am. Dec.

372 ; 13 M. & W. 623; Youn v. Lament, 56

Minn. 216, 67 N. W. 478. See Thomas' Adm'r
V. Lewis, 89 Va. 56, 15 S. E. 389, 18 L. B. A.

170, 37 Am. St. Rep. 848. Spendthrifts un-

der guardianship are not competent to make
a valid contract for the payment of money;
Manson v. Felton, 13 Pick. (Mass.) 206.

Seamen "are the wards of the admiralty,

and though not technically incapable of en-

tering into a valid contract, they are treated

in the same manner as courts of equity are

accustomed to treat young heirs dealing with
their expectancies, wards with their guard-

ians, and cestuis que trust with their trus-

tees." Harden v. Gordon, 2 Mas. 541, Fed.

Cas. No. '6,047. See 3 Kent 193 ; 2 Dods. 504.

As to the character in which parties con-

tract. They may act independently or sev-

erally, jointly, or jointly and severally. The
decision of the question of the kind of lia-

bility incurred depends on the terms of the
contract, if they are express, or, if not ex-

press, upon the intention of the parties as
gathered from the circumstances of the case.

Whenever, however, the obligation is under-
taken by two or more, or a right given to

two or more, it is a general presumption of

law that it is a joint obligation or right

;

words of joinder are not necessary for this

purpose ; but, on the other hand, there
should be words of severance in order to

produce a several responsibility or a several

right; 13 M. & W. 499; Ehle v. Purdy, 6
Wend. (N. Y.) 629; Elliott v. Bell, 37 W.
Va. 834, 17 S. E. 399. . It may be doubted,
however, whether anything less than express
words can raise at once a joint and several

liability. No joint liability exists upon sep-

arate individual contracts, though for the
same subject-matter; Fischer v. Spang, 43
111. App. 378. Parties may act as the repre-

sentatives of others, as agents, factors, or
brokers, attorneys, executors, or administra-
tors, and guardians. They may also act in
a collective capacity, as corporations, jovnt-

stook companies, or as partnerships. See
these titles.

New parties may be made to contracts al-

ready in existence, by novation, assignment,
and indorsement, which titles see.

To Suits in Equity. The person who seeks
a remedy in chancery by suit, commonly
called the plaintifC, or complainant, and the
person against whom the remedy is sought,

usually denominated the defendant, or re-

spondent, are the parties to a suit in equity.

In equity all persons materially interested,

either legally or b'eneflcially, in the subject-
matter of a suit, are to be made parties to

it, either as plaintlfEs or defendants, so that
there may be a complete decree which shall
bind them all; Christian v. R.,Co., 133 U. S.

233, 10 Sup. Ct. 260, 33 L. Ed. 589 ; Gregory
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V. Stetson, 133 U. S. 579; it is not indis-

pensable that all the parties should have an
interest in all the matters contained in the

suit, but it is suflBcient if each party has an
interest in some material matter in the suit,

and it is connected with the others; Brown
V. Safe Deposit Co., 128 U. S. 403, 9 Sup. Ct.

127, 82 L. Ed. 468. In the absence of par-

ties, and without their having an opportuni-

ty to be heard, a court is without jurisdic-

tion to make an adjudication affecting them;
New Orleans W. W. Co. v. New Orleans, 164

U. S. 471, 17 Sup. Ct. 161, 41 U Ed. 518.

Active parties are those who are so in-

volved in the subject-matter in controversy

that no'; decree can be made without their

being in cotirt. Passive parties are those
whose interests are involved in .granting

complete relief to those who ask it. Joy v.

Wirtz, 1 Wash. C. C. 517, Fed. Oas. No. 7,-

554. See Logan v. Barclay, 3 Ala. 361.

Passive parties are those to whom com-
plete relief can be afforded without affecting

the rights of those omitted; Appeal of Oole-

ma,n, 75 Pa. 459.

They consist of: 1. Formal parties; 2.

Persons having an interest and who ought to

be made parties, in order that the court may
•adjust all rights involved; these are com-
monly termed necessary parties, but if their

interests are separable from those of the

other parties so that complete justice can be

done without affecting those not before the

court, the latter are not indisperksahle par-

ties ; 3. Persons who have an interest such

that a final decree cannot be made without

either affecting that interest or leaving the

controversy in such a condition that its final

determination may be wholly inconsistent

with equity and good conscience. Minnesota

V. Securities Co., 184 U. S. 199, 22 Sup. Ct.

308, 46 L. Ed. 499. Where granting the re-

lief prayed would injuriously affect persons

who are materially interested who are not

parties, the court vn.ll dismiss the bill sua
sponte, though the question be not raised by
the pleadings or by counsel ; Minnesota v. Se-

curities Co., 184 U. S. 199, 22 Sup. Ct. 308,

46 L. Ed. 499.

Plaintiffs. In general, all persons, wheth-
er -natural or artificial, may sue in equity

;

and an equitable title only is sufficient ; Prye
V. Bank, 5 Oilman (111.) 332. Incapacities

which prevent suit are absolute, which dis-

able during their continuance, or partial

which disable the party to sue alone.

Persons representing antagonistic interests

cannot be joined as complainants; Smith v,

Smith, 102 Ala. 516, 14 South. 765.

Alien enemies are under an absolute in-

capacity to sue. Alien friends may sue;

Mitf. Eq. PI. 129; if the subject-matter be

not such as to disable them; Co. Litt. 129 6;

although a sovereign ; 1 Sim. 94 ; Society for

the Propagation of Gospel v. New Haven,
8 Wheat. (U. S.) 464, 5 L." Ed. 662; Silver

Lake Bank v. North, 4 Johns. Oh. (N. T.)

370. In such case he must have been first

recognized by the executive of the forum;

Gelston v. Hoyt, 3 Wheat. (U. S.) 324, 4 L.

Ed. 381.

In such case the sovereign submits to the

jurisdiction, as to the subject-matter, and

must answer on oath ; Mitf. Eq. PI. 30 ; Ad.

Eq. 313; 6 Beav. 1. See Sovereign.

Attorney-general. Government (in Eng-

land, the crown) may sue both in its ovrn be-

half, for its own political rights and inter-

ests, and in behalf of the rights and interests

of those partaking of its prerogatives or

claiming its peculiar protection; Mitf. Bq.

PI. 421; usually by the agency of the attor-

ney-general or solicitor-general ; Mitf. Eq.

PI. 7; Ad. Eq. 312. See Injunction; Quo
Waebanto; Mandamus; Trusts.

Corporations, like natural persons, may
sue; Moraw. Pr. Corp. § 357; Grant, Corp.

198; although foreign; id. 200; but In such

case the incorporation must be set forth; 1

Or. M. & R. 296 ; Silver Lake Bank v. North,

4 Johns. Ch. (N. Y.) 372; as it must if they

are domestic and created by a private act;

Central Mfg. Co. v. Hartshorne, 3 Conn. 199

;

15 Viner, Abr. 198. AU the members of a

voluntary association must be joined; Whit-

ney V. Mayo, 15 111. 251; unless too numer-

ous; Beatty v. Kurtz, 2 Pet. (U. S.) 566, 7

L. Ed. 521. See Jurisdiction ; Express Com-
panies.

As to the right of a stocTcholder to sue,

see Hawes v. Oakland, 104 U. S. 460, 26: L.

Ed. 827; Detroit v. Dean, 106 U. S. 537, 1

Sup. Ct. 500, 27 L. Ed. 300; Dodge v; Wool-

sey, 18 How. (U. S.) 331, 15 L. Ed. 401.

Idiots and lunatics may sue by their com-

mittees ; Mitf. Ek[. PI. 29. As to when a mere
petition is sufficient, see In re Hallock, 7

Johns. Ch. (N. Y.) 24; Latham v. Wiswall,

37 N. C. 294. See Next Friend.

Infants may sue ; Mitf. Eq. PI. 25 ; and,

if they be on the wrong side of the suit, may
be transferred at any time, on suggestion;

Le Fort v. Delafield, 3 Edw. Ch. (N. Y.) 32.

The bill must be filed by the next friend;

Bowie V. Minter, 2 Ala. 406; who must not

have an adverse interest; Walker v. Crow-
der, 37 N. C. 478; and who may be compel-

led to give bail ; Pulton v. Eosevelt, 1 Paige,

Ch. (N. Y.) 178, 19 Am; Dec. 409. If the in-

fant have a guardian, the court may decide

in whose name the suit shall continue;

Holmes v. Field, 12 111. 424.

A married woman, at common law, was
under partial incapacity to sue; Bradley v.

Emerson, 7 Vt. 369. Otherwise, when in

such condition as to be considered in law
a f&me sole; Troughton's Adm'rs v. Hill's

Ex'rs, 3 N. C. 406. She could sue on a sepa-

rate claim by aid of a next friend of her

own choice ; Story, Eq. PI. § 61 ; but see Wood
V. Wood, 2 Paige, Ch. (N. Y.) 454; and the

defendant might insist that she should sue
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In this manner; Dandridge v. Minge, 4 Rand.
(Va.) 397.

Though at common law an action could
not be maintained by a partnership against
another partnership having a common mem-
ber with the former, upon an agreement
made between the two firms, equity will

take jurisdiction, and afford an adequate
remedy; Crosby v. Timolat, 50 Minn. 171,

52 N. W. 526.

Societies. A certain number of persons
belonging to a voluntary society may sue on
behalf of themselves and their associates for
purposes common to them all ; Beatty v.

Kurtz, 2 Pet. (U. S.) 566, 7 L. Ed. 521; such
as bondholders and stockholders.

The objection for want of proper parties
may be taken advantage of either by demur-
rer, plea, answer, or at the hearing; 24 U.
S. App. 601 ; but see Answeb as to the chang-
es in equity pleading under the new equity
rules of the supreme court of the United
States.

Defendants. Generally, all who are able
to sue may be sued in equity. To constitute

a person defendant, process must be prayed
against him; Hoyle v. Moore's Devisees, 39
N. C. 175; Carey v. Hillhouse, 5 Ga. 251.

Those who are under incapacity may be
made defendants, but must appear in a pe-

culiar manner. One, or more, interested

with the plaintiff, who refuse to join may
be made defendants; Contee .v. Dawson, 2
Bland. Ch. (Md.) 264; Pogson v. Owen, 3
Des. (S. C.) 31; Billings v. Mann, 156 Mass.
203, 30 N. B. 1136. A court of equity even
after a final hearing on the merits, and on
appeal to the court of last resort, will com-
pel the joinder of necessary parties defend-
ant ; O'Fallon v. Clopton, 89 Mo. 284, 1 S. W.
302. One cannot be made a defendant on
his own application, against the objection of

the complainant; Whitney v. Bank, 71 Miss.

1009, 15 South. 33, 23 L. R. A. 531 ; Stretch

V. Stretch, 2 Tenn. Ch. 140. See Intebven-
TIOH.

Corporations must be sued by their cor-

porate names, unless authorized to come into

court in the name of some other person, as
president, etc. ; Story, Eq. PI. § 70. Govern-
ments cannot, generally, be sued in their

own courts; Story, Bq. PI. § 68; yet the. at-

torney-general may be made a party to pro-

tect its rights when involved ; Garr v. Bright,

1 Barb. Ch. (N. T.) 157; and the rule does
not prevent suits against officers in their

official capacity; Michigan State Bank v.

Hastings, 1 Dougl. (Mich.) 225, 41 Am. Dec.
549. As to joining corporate officers in pat-

ent cases, see Ikfeinqement.
Foreclosure. For the mere purpose of ex-

tinguishing an equity of redemption, the

mortgagor is strictly the only necessary par-

ty ; Wabash, St. L. & P. B. Co. v. Trust Co.,

•^3 Fed. 513 ; but if it be intended to divest

other liens, other parties must be brought
in; id.

In a suit to foreclose a junior mortgage, a

prior mortgagee need not be joined ; Wood-
worth V. Blair, 112 U. S. 8, 5 Sup. Ct. 6, 28

L. Ed. 615; and more particularly if the

prior mortgage is not yet due ; Jerome v. Mc-

Carter, 94 U. S. 734, 24 L. Ed. 136 ; but it is

otherwise where the bill prays a receiver for

the property covered by such prior mortgage

;

Miltenberger v. B. Co., 106 U. S. 286, 1 Sup.

Ct. 140, 27 L. Ed. 117; or where the junior

mortgagee seeks a sale of the property free

of incumbrance; Jerome v. McCarter, 94 U.

S. 734, 24 L. Ed. 136; or where there is a

doubt as to the amount of the debt due under

the prior incumbrance; Metropolitan Trust

Co. V. R. Co., 43 Hun (N. X.) 521; Jerome
V. McCarter, 94 U. S. 734, 24 h. Ed. 136.

Senior mortgagees cannot become parties to

an action to foreclose a junior mortgage;
Petition of McHenry, 9 Abb. N. O. (N. X.)

256. But where joined he may enforce his

lien by a cross-bill; Osborne & Co. v. Barge,

30 Fed. 805i Even junior incumbrancers are

not indispensable parties, but if not joined,

their rights will not be affected ; Chandler v.

O'Neil, 62 111. App. 418; Simmons v. Taylor,

23 Fed. 849.

A receiver is a proper, though not a neces-

sary party to foreclosure proceedings begun
after his appointment; Herring v. R. Co.,

105 N. T. 340, 12 N. E. 763; Kirkpatrick v.

Corning, 38 N. J. Bq. 234; he may be per-

mitted to intervene ; Willink v. Banking Co.,

4 N. J. Eq. 377.

Bondholders cannot bring proceedings to

foreclose a mortgage without showing that

they have requested their trustee to pro-

ceed and he has refused; General Electric

Co. V. Electric Co., 79 Fed. 25.

Mortgage bondholders may proceed for the
protection of their interests where the trus-

tee has refused to sue; First N. F. Ins. Co.

V. Salisbury, 130 Mass. 303; Chicago, D. &
V. R. Co. V. Fosdick, 106 U. S. 47, 27 L. Ed.

47; or has acquired interests adverse to

those of the bondholders; American T. &
I. Co. V. OU & Gas Co., 51 Fed. 826 ; and. In

such case, one or more bondholders may sue
for themselves and other like bondholders;
Farmers' L. & T. Co. v. R. Co., 59 Fed. 957

;

such others may come in at any stage; Wil-
mer v. B. Co., 2 Woods 447, Fed. Cas. No.
17,776.

A mortgage trustee Is the only necessary
party to a bill to foreclose the mortgage ; he
represents the bondholders; see Kerrlson v.

Stewart, 93 U. S. 156, 23 L. Ed, 843; Union
Trust Co. V. R. Co., 117 U. S. 434, 6 Sup. Ct.

809, 29 L. Ed. 963 ; and he is the proper per-

son to bring foreclosure proceedings; Barnes
V. R. Co., 122 U. S. 1, 7 Sup. Ct 1043, 30 L.

Ed. 1128 ; Credit Co. of London v. R. Co., 15

Fed. 52. A non-resident mortgage trustee

may be brought in as defendant by publica-

tion in the federal courts ; Stansell v. Levee
Board, 13 Fed. 857. In a railroad foreclo-

sure brought by a non-resident bondholder,
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the fact that the trustee is a resident of the
same state as the plaintiff does not affect the

jurisdiction of a federal court; Barry v. R.
Co., 27 Fed. 1.

A trustee may intervene in a bondholder's
suit to foreclose and carry on the suit in

his own name ; - People v. Fletcher, 2 Scam.
(111.) 487. A buyer at a foreclosure sale

makes himself a party to the record; Knee-
land V. Trust Co., 136 U. S. 89, 10 Sup. Cft.

950, 34 I/. Ed. 379. See Intervention ; Moet-
OAOE.

Corporations are indispensable parties to

a bill which affects corporate rights or lia-

biUties; Swan L. & C. Co. v. Frank, 148 U. S.

604, 13 Sup. Ct. 691, 37 L. Ed. 577; Deerfield

V. Nlms, 110 Mass. 115.

Idiots and lunatics may be defendants and
defend by committees, usually appointed
guardians ad litem as of course ; Mitf. Eq.
PI. 103; New v. New, 6 Paige, Ch. (N. Y.)

237.

A guardian de facto may not -have a bill

against a lunatic for a balance due him, but
must proceed by petition ; Tally v. Tally, 22

N. C. 385, 34 Am. Bee. 407; Brasher's E(x'rs

V. Van Cortlandt, 2 Johns. Ch. (N. Y.) 242.

Infants defend by guardians appointed by
the court ; Bank of U. S. v. Ritchie, 8 Pet.

(TJ. S.) 128, 8 U Ed. 890; Parker v. Lin-

coln, 12 Mass. 16. On becoming of age, an
infant is allowed, as of course, to put in a
new plea, or to demur, on showing that it is

necessary to protect his rights; Stephenson
y. Stephenson, 6 Paige, Ch. (N. Y.) 353.

Married women might be made defend-

ants, and might answer as if femes sole, if

the husband was plaintiff, an exile, or an
alien enemy, has abjured the realm or been
transported under criminal sentence; Mitf.

Eq. PI. 104.

She should be made defendant where her

husband sought to recover an estate held

in trust for her sepai^ate use ; Grant v. Van
Schoonhoven, 9 Paige, Ch. (N. Y.) 255, 37

Am. Dec. 393 ; and, generally, where the in-

terests of her husband conflicted with hers

in the suit, and he was a plaintiff ; Alston v.

Jones, 3 Barb. Ch. (N. Y.) 397. See Mab-
BiED Women.

See, generally, as to who may be defend-

ants, JoiNDEE OF Parties.

A failure to join the" husband of a mar-
ried woman in an equitable action against

her, is cured by his death pending suit;

Alexander v. Steele, 84 Ala. 332, 4 South.

281.

Where proceedings are against an asso-

ciation having numerous members, all need

not be made parties defendant; they are

good as to all the members named; Story,

Eq. PI. § 94.

In Fidelity Ins. Co. v. Safe Deposit Co.,

175 Pa. 13, 34 Atl. 314, the same trust com-

pany as trustee for two different estates was
' both plaintiff and defendant In a cause. The

court in its opinion adverted to the fact

without comment.
At Law. IN ACTIONS EX CONTRACTU.
There are two necessary parties to an

action, viz. the person who seeks to estab-

lish a right in himself, commonly called the

plaintiff, and the person upon whom he seeks

to impose a corresponding duty or liability,

commonly called the defendant. In attach-

ment proceedings there is still a third par-

ty, commonly called the garnishee.

Plaintiffs. In general, all persons who
have a just cause of action may sue, unless

some disability be shown; Dicey, Part. 1.

An action on a contract, of whatever de-

scription, must be brought in the name of

the party in whom the legal interest is vest-

ed; 3 B. & P. 147 ; Crawford v. The William

Penn, 1 Pet. C. C. 109, Fed. Cas. No. 3,372;

Buckbee v. Brown, 21 Wend. (N. Y.) 110.

See Saltmarsh v. Candia, 51 N. H. 71.

On simple contracts^ by the party from

whom (in part, at least) the consideration

moved ; 1 Stra. 592 ; Anderson v. Blakely, 2

W. & S. (Pa.) 237; although the promise

was made to another, if for his benefit;

Cabot V. Haskins, 3 Pick. (Mass.) 83; Sailly

V. Cleveland, 10 Wend. (N. Y.) 156; Clarke

V. McFarlands' Ex'rs, 5 Dana (Ky.) 45; and
not by a strajiger to the consideration, even

though the contract be for his sole benefit

;

Browne, Act. 101. On contracts under seal,

by parties to 'the instrument only; Spencer

V. Field, 10 Wend. (N. Y.) 87; Co. IJtt 231.

Agents contracting in thair own name,

without disclosing their principals, may, in

general, sue in their own names ; 3 B. & Aid.

280; 5 M. & W. 650; Gilpin v. Howell, 5

Pa. 41, 45 Am. Dec. 720; or the principals

may sue; Corlies v. Cumming, 6 Cow. (N.

Y.) 181; Broom, Part 44. See, generally,

Ans. Contr. 352.

So they may sue on contracts made for

an unknown principal; 3 E. L. & E. 391;

and also when acting under a del credere

commission;. 4 Maule & S. 566; White v.

Chouteau, 10 Barb. (N. Y.) 202; but not an

ordinary merchandise broker. An auction-

eer may sue for the price of goods sold; 1

H. Bla. 81; Hulse v. Young, 16 Johns. (N.

Y.) 1; but a mere attorney having no bene-

ficial interest may not sue in his own name;
Gunn V. Cantine, 10 Johns. (N. Y.) 387.

Alien enemies, unless resident under a li-

cense, or contracting under specific license,

cannot sue, nor can suit be brought for their

benefit ; 1 Campb. 482; 1 Kent 67 ; Jackson
V. Decker, 11 Johns. (N. Y.) 418. License is

presumed if they are not ordered away;
Clarke v. Morey, 10 Johns. (N. Y.) 69 ; RuS-

sel V. Skipwith, 6 Binn. (Pa.) 241. See, also,

Co. Litt. 129 6; 15 East 260; 1 Kent 68.

Alien friends may bring actions concern-

ing personal property; Bac. Abr. Aliens;

for libel published here; 8 Scott 182; and
now, in regard to real estate generally, by



PARTIES' 2465 PARTIES

Statute; Ellice v. Winn, 12 Wend. (N. Y.)

342 ; and," by common law, tiU office found,

against an intruder; Jackson v. Beach, 1

Johns. Cas. (N. Y.) 399. But see People v.

Folsom, 5 Cal. 873. See War. As a general

rule, an alien may maintain a personal ac-

tion in the federal courts; Taylor v. Car-

penter, 3 Stoi-y 458, Fed. Cas. No. 13,784;

CofCeen v. Brunton, 4 McLean, 516, Fed. Cas.

No. 2,946.

Assignees of choses in action cannot, at

common law, maintain actions in their own
names; Broom, Part. 10; Pollard v. Ins.

Co., 42 Me. 221. Promissory notes, bills of

exchange, bailbonds, and replevin bonds, etc.,

are exceptions to this rule; Hamm. Part
108. Assignees of a note and mortgage can
maintain an action thereon, whether they

paid any consideration for the assignment,

or not ; Whitney v. Traynor, 74 Wis. 289, 42

N. W. 267.

An assignee of real estate may have an
action in his own name for breaches of a

covenant running with, the land, occurring

after assignment ; Kane v. Sanger, 14 Johns.

(N. Y.) 89; and he need not be nained in an
express covenant of this character; Broom,
Part. 8.

An assignee in insolvency or bankruptcy

should sue in his own name on a contract

made before the act of bankruptcy or the

assignment in insolvency; 1 Chitty, PI. 14;

Com. Dig. Abatement (E 17) ; Kennedy v.

Ferris, 5 S. & R. (Pa.) 394. Otherwise of a

suit by a foreign assignee; Raymond v.

Johnson, 11 Johns. (N. Y.) 488. The dis-

charge of the insolvent pending suit does

not abate it; id. But see Bird v. Pierpont,

1 Johns. (N. Y.) 118.

An assignee who is to execute trusts may
sue in his own name; 4 Abb. 106. Cestuis

que trwstent cannot sue at law; 3 Bouvier,

Inst. 135.

Civil death occurring in case of an out-

law, an attainted felon, or one sentenced to

imprisonment for life, incapacitates the per-

son for suing as plaintiff during the continu-

ance of the condition; Broom, Part. 85.

Sentence as above, during suit, aba:tes it;

O'Brien v. Hagan, 1 Duer (N. Y.) 664; but

the right to sue is suspended only; Broom,
Part. 85.

Gorporationa may sue in their true corpo-

rate name, on contracts made in their be-

half by officers or agents; Garland v. Rey-

nolds, 20 Me. 45; Dicey, Part. 276; Krell

Piano Co. v. Kent, 39 W. Va. 294, 19 S. B.

409; as a bank, on a note given to a cashier;

Commercial Bk. v. French, 21 Pick. (Mass.)

486, 32 Am. Dec. 280. A suit against a direc-

tor for his secret profits on a sale to the com-

pany is properly brought by the company
and not by its stockholders ; Yale Gas S. Co.

V. Wilcox, 64 Conn. 101, 29 Atl. 303, 25 L.

R. A. 90, 42 Am. St Rep. 159.

The name must be that at the time of

BoTiv.—155

suit; Morgan v. Ins. Co., 3 Ind. 285; Porter

V. Nekervis, 4 Rand. (Va.) 359; with an

averment of the change, if any, since the

making of the contract; Ready v. Tuska-

loosa, 6 Ala. 327 ; Madison College v. Burke,

id. 494; even though a wrong name were

used in making the contract; Berks &
Dauphin T. Road v. Myers, 6 S. & R. (Pa.)

16, 9 Am. Dec. 402; Medway Cotton Manu-
factory V. Adams, 10 Mass. 360. See Name.

If the corporation be a foreign one, proof

of its existence must be given; Bank of

Augusta V. Earle, 13 Pet. (U. S.) 519, 10 D.

Ed. 274; Michigan Bank v. Williams, 5

Wend. (N. Y.) 478; Portsmouth Livery Co.

V Watson, 10 Mass. 91; Bank of Ala. v.

Simonton, 2 Tex. 531 ; Bank of Edwardsville

V. Simpson, 1 Mo. 184. See Dodge v. TuUeys,

144 U. S. 451, 12 Sup. Ct. 728, 36 L. Ed. 501.

Executors and adnUnistrators, in whom is

vested the legal Interest, are to sue on all

personal contracts; 5 Term 393; see Bushel

V. Ins. Co., 15 S. & R. (Pa.) 183; or cove-

nants affecting the realty but not running

with the land; 2 H. Bla. 310; and on such
covenants running with the land, for breach
during the decedent's lifetime occasioning

special damage; Van Rensselaer's Ex'rs v.

Platner's Ex'rs, 2 Johns. Cas. (N. Y.) 17.

They must sue, as such, on causes accruing
prior to the death of the decedent ; 1 Saund.
112 ; Com. Dig. Pleader (2 D 1) ; Winning-
ham V. Crouch, 2 Swan (Term.) 170; and as
such, or in their own names, at their elec-

tion, for those accruing subsequently; Mc-
Donald V. Williams, 16 Ark. 36 ; and upon
contracts made by them in their official

capacity; Goodman v. Walker, 30 Ala. 482,

68 Am. Dec. 134; Claiborne v. Yeoman, 15
Tex. 44; in their own names only, in some
states; Hailey v. Wheeler, 49 N. C. 159.

On the death of an executor, his executor,
or administrator, if he die intestate, is the
legal representative of the original decedent

;

7 M. & W. 306; Smith v. Pearce, 2 Swan
(Tenn.) 127; 2 Bla. Com. 506'; unless altered
by statute.

Foreign governments, whether monarch-
ical or republican ; Mexico v. De Arangoiz,
5 Duer (N. Y.) 634; if recognized by the ex-
ecutive of the forum; Gelston v. Hoyt, 3
Wheat. (U. S:) 324, 4 L. Ed. 381; see Rose
V. Himely, 4 Cra. (U. S.) 272, 2 L. Ed. 608;
9 Ves. 347 ; may sue ; Delafield v. Illinois, 26
Wend. (N. Y.) 212.

Husband m,ust sue alone for wages accru-

ing to the wife, for the profits of business
carried on by her, or money lent by her dur-
ing coverture ; 2 W. Bl. 1239 ; Avogadro v.

Bull, 4 E. D. Sm. (N. Y.) 384; and see 1

Maule & S. 180 ; for slanderous words spoken
of the wife which are actionable only by rea-

son of special damage ; 2 Du. 633 ; on a fresh
promise, for which the consideration was in

part some matter moving from him renewing
a contract made with the wife, dum sola; 1
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Maule & S. 180 ; and see Steward v. CJliance,

3 N. J. L. 827; for a legacy accruing to the
wife during coverture; Hapgood v. Hough-
ton, 22 Pick. (Mass.) 480; and as adminis-
trator of the wife to recover chattels real

and personal not previously reduced into pos-

session ; Broom, Part. 74. See Maeeied Wo-
mau.
He may sue alone for property that be-

longed to the wife before coverture ; Trimble
V. Stipe, 5 T. B. Monr. (Ky.) 264; on a joint

bond given for a debt due to the wife dum
sola; 1 Maule & S. 180; 1 Chitty, PI. 20;
on a covenant running to both ; Cro. Jac.

399; 1 B. & C. 443; to reduce choses in ac-

tion into possession ; 2 Ad. & E. 30 ; for dam-
ages to his wife's separate real estate; Lee
V. Turner, 71 Tex. 264, 9 S. W. 149 ; and, aft-

er her death, for anything he became enti-

tled to during coverture ; Co. Lltt. 351 o, n.

1. And se'e 4 B. & C. 529.

Infants may sue only by guardian or pro-

ohein ami; 13 M. & W. 640; McChord v.

Fisher's Heirs, 13 B. Monr. (Ky.) 193. In a
suit by an infant against his guardian, the

infant and not his next friend must be maae
the plaintiff ; Morgan v. Potter, 157 U. S. 195,

15 Sup. Ct. 590, 39 L. Ed. 670. Infants who,
by their next friend, have procured a judg-

ment from a court with jurisdiction, for the

sale of their, lands, are bound thereby; Tyson
V. Belcher, 102 N. C. 112, 9 S. E. 634.

Joint tenants. See Joindee.

Lunatic, or non compos mentis, may main-

tain an action, which should be in his own
name; Broom, Part. 84; McKilllp v. McKil-

lip, 8 Barb. (N. Y.) 552. His wife may ap-

pear, if he have no committee; 7 Dowl. 22.

An idiot may, by a next friend, who peti-

tions for that purpose; 2 Chitty, Archb. Pr.

909.

Married women cannot, in general, sue

alone at common law; Broom, Part. 74; but

a married woraan may sue alone where her

husband is civilly dead; see Cro. Eliz. 519;

8 B. & P. 165 ; (Jr, in England, where he is an
alien out of the country, on her separate

contracts; IB. & P. 357; 3 Campb. 123;

while he is in such condition; Broom, Part.

§ 114.

So she may sue alone after a sentence of

nullity or divorce a vinculo; 9' B. & C. 698;

but not after a divorce a mensa et thoro, or

voluntary separation merely; 3 B. & C. 297.

She may, where he is legally presumed to

be dead ; 2 M; & W. 894 ; or where he has

been absent from the country for a very

long time; Rose v. Bates, 12 Mo. 30; 23 E.

L. & E. 127.

When the wife survives the husband, she

may sue on all contracts entered Into by oth-

ers with her before coverture, and she may
recover all arrears of rent of her real estate

which became due during the coverture, on

their joint demise ; 8 Taunt. 181 ; 1 RoUe,

Abr. 350 d. She is also entitled to all her

real property, and her chattels . real and

choses in action not reduced into possession

by the husband; Broom, Part. 76.

These are rules which are affected by the

married woman's acts, to which reference

must be made.
Partners. One partner cannot, in general,

sue another for goods sold; 9 B. & C. 356;

for work done ; 7 B. & C. 419 ; for money
had and received in connection with a part-

nership transaction; 6 B. & 0. 194; or for

contribution towards a payment made un-

der compulsion of law ; 1 M. & W. 504. But

one may sue the other for a final balance

struck; Broom, Part. 57; 5 M. & W. 21;

see JoiNDEE ; and they may sue the adminis-

trator of a deceased partner ; Shields v. Ful-

ler, 4 Wis. 102, 65 Am. Dec. 293. One making

a contract for himself and his partner can-

not sue therein in his own name alone; De
Wit V. Lander, 72 \vis. 120, 39 N. W. 349. An
action on an account due a firm is properly

brought in the names of its members, though

the firm has been dissolved ; Hyde v. Nerve

Food Co., 160 Mass. 559, 36 N. E. 585. The
fact that after suit brought by partners, one

of them sells his interest in the firm to the

others, does not necessitate a change of par-

ties; Evans Co. v. Reeves, 6 Tex. Civ. App.

254, 26 S. W. 219.

Partners cannot sue or be sued in their

copartnership name, but the individual

names of the members must be stated ; Lewis
v.- Cline (Miss.) 5 South. 112. A dormant
partner is not a necessary party plaintiff in

an action brought by the firm; Keesey v.

Old, 3 Tex. Civ. App. 1, 21 S. W. 693.

Survivors. The survivor or survivors of

two or more jointly interested in a contract

not running with the land must sue as such

;

Archb. PI. 54; 1 East 497; Wallace v. Fitz-

simmons, 1 Dall. (Pa.) 248, 1 L. Ed. 122;

Bernard v. Wilcox, 2 Johns. Cas. (N. Y.)

374.

The survivor of a partnership must sue

alone as such ; 9 B. & C. 538 ; 2 Maule & S.

225. See Campbell v. Pence, 118 Ind. 313, 20
N. E. 840.

The survivor of several parties to a simple

contract should describe himself as such;

Vandenheuvel v. Storrs, 3 Conn. 203.

Tenants in common may sue each other

singly for actual ouster; Woodf. Landl. &
T. 789. See Joindee; Webb's Pollock, Torts

447.

Trustees must sue, an4 not the cestuis que

trustent; Weathers v. Ray, 4 Dana (Ky.)

474. See Joindee.

Defendants. All persons having a direct

and immediate legal interest in the subject-

matter of the suit are to be made parties.

The proper defendants to a suit on a special-

ty are pointed out by the Instrument

In case of simple contracts, the person

made liable expressly by its terms ; 3 Bingh.

N. 0. 732 ; or by implication of law, is to be
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made defendant; 2 Bla. Com. 443. See Bain-

brldge v. Do'wnie, 6 Mass. 253; 1 Ohitty, PI.

^4. Where there are several persons parties,

If the liability be joint, all must be joined as

defendants, either on specialties; 1 Wms.
Saund. 154; or simple contracts; Chitty,

Contr. 99. If it be joint and several, all may
be joined ; 1 Wms. Saund. 154, n. 4 ; or each

sued separately; 1 Wms. Saund. 191, c;
€om. Dig. Obligations (G) ; 1 Ad. & E. 207;

if it be several, each must be sued separate-

ly ; 1 East 226. The presumption is, in such

case, that a written agreement is joint; 2

Campb. 640 ; otherwise of verbal contracts

;

1 Ad. & E. 691 ; 3 B. & Aid. 89.

Alien enemies may be sued ; Broom, Part.

18; 1 W. Bla. 30; Cro. Bliz. 516; 4 Blngh.

421; Com. Dig. Abatement (E 3) ; see Mas-
terson v. Howard, 18 Wall. (U. S.) 99, 21

L. Ed. 764; Seymour v. Bailey, 66 111. 288;

and, of course, alien friends.

Assignees of a mere personal contract can-

not, in general, be sued; of covenants run-

ning with the realty may be, for breach aft-

er assignment; 2 Saund. 304, n. 12; Woodf.
Landl. & T. 260; 7 Term 312; Pollard v.

ShaafEer, 1 Dall. (Pa.) 210, 1 L. Ed. 104, 1

Am. Dec. 239; but not after an assignment

by him; Bac. Abr. Covenant (E 4).

Assignees of bankrupts cannot be sued as

such at law ; Cowp. 134.

Bankrupts after discharge cannot be sued.

An insolvent after discharge may be sued

on his contracts, but his person is not liable

to arrest in a suit on a debt which was due
at the date' of his discharge; 8 Bast 311;

1 Saund. 241, n. 5.

See CoNixiCT of Laws; Bankettptct ; In-

SOLVEKCt.
Corporations must be sued by their true

names ; Moraw, Pr. Corp. § 355 ; Minot v.

Curtis, 7 Mass. 441 ; Bank of Utica v. Smal-

ley, 2 Cow, (N. Y.) 778, 14 Am. Dec. 526;

Illinois State Hospital v. Higgins, 15 111. 185.

See Name. Assumpsit lies against a corpora-

tion aggregate on an express or implied

promise, in the same manner as against an
individual; Overseers of Poor v. Overseers

of Poor, .3 S. & R. (Pa.) 117; Danforth v.

Turnpike Road, 12 Johns. (N. Y.) 231 ; Hay-
den V. Turnpike Corp., 10 Mass. 397, 6 Am.
Dec. 143; Chesapeake & O. C. Co. v. Knapp,

9 Pet. (U. S.) 541, 9 L. Ed. 222; Witte v.

Fishing Co., 2 Conn. 260 ; 5 Q. B. 547.

Executors and administrators of a deceas-

ed contractor or the survivbr of several joint

contractors may be sued ; Hamm. Part. 156

;

but not if any of the original contractors sur-

vive; Hench v. Metzer, 6 S. & R. (Pa.) 272.

The liability does not commence till pro-

bate of the will; Ward v. Bowen, 2 Sneed

(Tenn.) 58. The executor or administrator

de ionis non of a deceased person is the

proper defendant ; Broom, Part 197.

The liability is limited by the amount of

assets, and does not arise on subsequent

breachi of a covenant which could be per-

formed only by the covenantor; Broom,

Part. 118. They, or real representatives,

may be parties, at the election of the plain-

tiff, where both are equally liable; 1 Lev.

189, 303.

The personal representative must be made
a party before debts can be decreed against

a decedent's estate; Smith v. Turley, 32 W.
Va. 14, 9 S. E. 46; Schmidtke v. Miller, 71

Tex. 103, 8 S. W. 638.

Foreign governments cannot be sued to en-

force a remedy, but may be made defendants

to give an opportunity to appear; Manning
V. Nicaragua, 14 How. Pr. (N. Y.) 517. A
foreign sovereign cannot be sued for any
act done by him in the character of a sover-

eign prince ; 2 H. L. C. 1 ; 17 Q. B. 171 ; it

would appear most probably that he can in

no case be made defendant in an action;

Dicey, Part. *5; but see 10 Q. B. 656. See
Jtteisdiction ; Sovbeeign ; State.

Heirs may be liable to suit under the an-

cestor's covenant, if expressly named, to the

extent of the assets received; Broom, Part.

118; Piatt, Gov. 449.

Husiand may be sued alone 'at common
law for breach of jo'int covenant of himself

and wife; Whitbeck v. Cook, 15 Johns. (N.

Y.) 483, 8 Am. Dec. 272; Griffin v. Reynolds,

17 How. (U. S.) 609, 15 L. Ed. 229; and
must be on a mere personal contract of the

wife made during coverture; Com. Dig.

Pleader (2 A 2) ; 2 B. & P. 105 ; Edwards v.

Davis, 16 Johns. (N. Y.) 281; even if made
to procure necessaries when living apart

;

Jacobs V. Featherstone, 6 W. & S. (Pa.) 346;

may be on a new promise for which the con-

sideration is a debt due by the wife before

marriage; 7 Term 348; but such promise
must be express; Broom, Part. 174; and
have some additional consideration, as for-

bearance, etc.; 11 Ad. & E. 438, 451; on lease

to both made during coverture ; Com. Dig.

Baron & F. (2 B) ; on lease to wife dum sola,

for rent accruing during coverture, or to wife

as executrix; Broom, Part. 178; Com. Dig.

Baron & F. (T) ; not on wife's contracts

dum sola after her death; 3 P. Wms. 410;
except as administrator ; Cro. Jac. 257 ; 1

Campb. 189, n.

He. is liable, after the death of the wife,

in cases where he might have been sued
alone during her lifetime. See Mabbied Wo-
men.

Idiots, lunatics, and non compotes mentis,

generally, may be sued on contracts for nec-

essaries; 2 M. & W. 2.

Infants may be sued on their contracts

for necessaries ; 10 M. & W. 195 ; Macph.
Inf. 447. Ratification in due form ; 11 Ad. &
E. 934; after arriving at full age, renders

them liable to action on contracts made be-

fore.

Partner Is not liable to action by his co-

partners. A sole ostensible partner, the
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others ' being domiant, may be sued alone by
one contracting witti bim ; Broom, Part. 172.

A partnership cannot be sued as such, but

the names of its members must be set out;

Dunham v. Shindler, 17 Or. 256, 20 Pac. 326.

Garnishment to secure a claim against a

partnership cannot be maintained against a

partner individually ; Jones v. Langhorne, 19

Colo. 206, 34 Pac. 997.

Survivor of two or more joint contractors

must be sued alone; 1 Saund. 291, n. 2; 2

Burr. 1196. A sole surviving partner may
be sued alone; 1 B. & Aid. 29.

In Actions Ex Delicto. Plaintiffs. The
plaintiff must have a legal right in the prop-

erty affected, vphether real ; 2 Term 684 ; Co.

Litt. 240 6; 2 Bla. Com. 185; or personal;

Eobinson v. Gould, 11 Cush. (Mass.) 55;

though a mere possession is sufficient for

trespass, and trespass quare clauswm; Cro.

Jac. 122; 1 Ad. & E. 44; and the possession

may be constructive in case of trespass for

injury to personal property; 6 Q. B. 606;

Gary v. Hotaillng, 1 Hill (N. Y.) 311, 37 Am.

Dec. 323. The property of the plaintiflf may
be absolute; 5 Bingh. 305; or special.

Agents who have a qualified property in

goods may maintain an action of tort in

their own names for injury to the goods.

A principal may sue in the name of his

agent for a false representatio.n to the

agent; Raymond v. Rowland, 12 Wend. (N.

r.) 176.

Assignees of property may sue in their own
names for tortious injuries committed after

the assignment; 3 Maule & S. 7; 1 Ad. &
B. 580-! although it has never been in their

possession; Langdon v. Buell, 9 Wend. (N.

Y.) 80; Wms. Saund. 252 a, n. (7). Other-

wise of the assignee of a mere right of ac-

tion; Zabriskie v. Smith, 13 N. Y. 322, 64

Am. Dec. 551. Assignees in insolvency may
sue for torts to the property; Wilmarth v.

Mountford, 8 S. & E, (Pa.) 124; but not to

the person of the assignee ; W. Jones 215.

Executors and administrators cannot, in

general, sue in actions ex delicto, as such

actions are said to die with the plaintiff

;

Broom, Part. 212; Zabriskie v. Smith, 13 N.

Y. 322, 64 Am. Dee. 551. See Actio Per-
sonalis. They may sue in their own names
for- torts subsequent to the death of the de-

ceased ; Carter v. Estes, 11 Rich. (S. C.) 363.

Heirs and devisors have no claim for torts'

committed during the lifetime of the ancestor

or devisor; 2 Inst. 305.

Eusband must, at common law, sue alone

for all injuries to his own property and per-

son; 3 Bla. Com. 143; Cro. Jac. 473; includ-

ing personalty of the wife which becomes his

upon marriage; Lowry v. Mountjoy, 6 Call.

(Va.) 55; Brown v. Fitz, 13 N. H. 283; Cro.

Eliz. 133 ; 6 Ad. & E. 259 ; Rawlins v. Rounds,

27 Vt. 17; and Including the continuance of

injuries to such property commenced before

marriage; Lowry v. Mountjoy, 6 Call (Va.)

55; in replevin for timber cut on land be-

longing to both; Fairchild v. Chaustelleux,

8 Watts (Pa.) 412; for personal injuries to

the wife for the damages which he sustains

;

3 Bla. Com. 140; 4 B. & Aid. 523; McKin-

ney v. Stage Co., 4 la. 420; as in battery;

8 Mod. 342; Chapman v. Hardy, 2 Brev. (S.

C.) 170; Foumet v. S. S. Co., 43 La. Ann.

1202, 11 South. 541; slander, where words

are not actionable per se; 4 B. & Ad. 514;

Williams v. Holdredge, 22 Barb. (N. Y.) 396

;

or for special damages; 4 B. & Ad. 514;

Harper v. Pinkston, 112 N. C. 293, 17 S. B.

161.

He may sue alone, also, for injuries to per-

sonalty commenced before marriage and con-

summated afterwards; 2 B. & P. 407; and

the right survives to him after death of the

wife in all cases where he can sue alone;

1 Chitty, PL 75; Viner, Abr. Box-on £ F.

(G) ; for cutting trees on land held by both

in right of the wife ; Allen v. Kingsbury. 16

Pick. (Mass.) 235 ; and generally, for injury

to real estate of the wife during coverture;

Gushing v. Adams, 18 Pick. (Mass.) 110; TaU-

madge v. Grannis, 20 Conn. 296 ; 2 Wils. 414

;

although her interests be reversionary only;

5 M. & W. 142; he may also sue alone for

damages for the negligent failure of a tele-

graph company to transmit and deliver a

message to his wife; Loper v. Tel. Co., 70

Tex. 689, 8 S. W. 600.

Infants may sue by guardian for torts;

Broom, Part. 238.

Lessors and reversioners, generally, may
have an action for injury to their reversions

;

Broom, Part. 214. Damage necessarily to

the reversion must be alleged and shown;
1 Maule & S. 234; 11 Ad. & E. 40; 10 B. &
C. 145.

Lessees and tenants, generally, may sue

for injuries to their possession ; 4 Burr. 2141

;

Woodf . Landl. & T. 661.

Married woman must sue alone for injury

to her separate property; Ackley v. Tarbox,
29 Barb. (N. Y.) 512 ; see Mississinewa Min.

Co. V. Patton, 129 Ind. 472, 28 N. E. 1113, 28

Am. St. Rep. 203; she may bring an action

of detinue to recover her separate personal

property and join her husband as co-plain-

tiff; Robinson v. Woodford, 37 W. Va. 377,

16 S. E. 602.

The restrictions on her power to sue are

the same as in actions ex contractu; Broom,
Part. 233. Actions in which she might or

must have joined her husband survive to

her; Rolle, Abr. 349 (A). A married woman
though living with her husband may main-

tain an action for slander in her own name,

and without joining him; Pavlovski v. Thorn-
ton, 89 Ga. 829, 15 S. E. 822.

The dissolution of marriage by divorce

does not enable the wife to sue her husband
for a tort committed on her during cover-

ture; Main V. Main, 46 111. App. 106. She

may maintain In her own name an action for

the alienation of her husband's affections;
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Haynes v. Nowliu, 129 Ind. 581, 29 N. E. 389,

14 L. R. A. 787, 28 Am. St. Rep. 213 ; Holmes
V. Holmes, 133 Ind. 386, 32 N. E. 932.

Master has an action In tort for enticing

away an apprentice; 3 Bla. Com. 342; 3

Maule & S. 191 ; and, upon the same prin-

ciple, a parent for a child ; Van Horn v.

Fi-eeman, 6 N. J. L. 322 ; 4 B. & C. 66D ; and
for personal injury to his servant, for loss of
time, expenses, etc.; 3 Bla. Com. 342.

For seduction or debauchery, a master;
Broom, Pgrt. 227; Moran v. Dawes, 4 Cow.
(N. T.) 4i2 ; and if any service be shown, a
parent ; 2 M. «& W. 542 ; has his action.

Survivor, whether sole or several, must sue
for a tortious injury, the rule being that the
remedy, and not the right, survives; Broom,
Part. 212 ; 2 Maule & S. 225.

Tenants in common must sue strangers
separately in distress and avowry for rent;
Decker v. Livingston, 15 Johns. (N. T.) 479.

A tenant in common may sue his cotenant,

where there has been actual ouster, in eject-

ment; Littleton § 322; 1 Campb. 173; or

trespass quare clausum; McGill v. Ash, 7
Pa. 397 ; and trespass for mesne profits after

recovery; 3 Wils. Ch. 118. Where there Is

a total destruction or conversion of the prop-

erty, one tenant in common may sue his co-

tenant in trespass; Co. Litt. 200 a, 6; Cro.

EUz. 157; 8 B. & C. 257; or In trover; 1

Term 658; Leonard v. Scarborough, 2 Ga.

73; St. John v. Standring, 2 Johns. (N. T.)

468; Guyther v. Pettijohn, 28 N. G. 388, 45
Am. Dec. 499. For a misfeasance, waste, or

case in the nature of waste, may be brought.

Defendants. He who commits the tor-

tious act or asserts the adverse title is to

be made defendant: as the wrongful occu-

pant of land, in ejectment: 1 B. & P. 573

;

the party converting, in trover ; Broom, Part.

246 ; making fraudulent representations ; 3
M. & W. 532. The act may, however, have
been done by the defendant's agent ; 2 M. &
W. 650 ; his mischievous animal ; 12 Q. B.

29 ; or by the plaintiff himself if acting with
due care and suffering from the defendant's
negligence; 1 Q. B. 29;. Johnson v. Barber,
5 Oilman (111.) 425, 50 Am. Dec. 416.

Agents and principals; Story, Ag. § 625

;

Paley, Ag. 294; are both liable for tortious
act or negligence of the agent under the di-

rection ; 1 Sharsw. Bla. Com. 431, n. ; or in

the regular course of employment, of the
principal ; Johnson v. Barber, 5 Gilman (III.)

425, 50 Am. Dec. 416. As to the agent of a
corporation acting erroneously without mal-
ice, see 1 East 555.

Subsequent ratification is equivalent to

prior authority ; Broom, Part. 259.

Agents are liable to their principals for

conversion; Kennedy v. Strong, 14 Johns.
(N. Y.) 128 ; Etter v. Bailey, 8 Pa. 442.

Assignees are liable only for torts com-
mitted by them: as, where one takes prop-

erty from another who has possession unlaw-
fully ; Bac. Abr. Actione (B) ; or continues a
nuisance ; 1 B. & P. 409.

BankruptsJ 3 B. & Aid. 408; Kellogg v.

Schuyler, 2 Den. (N. Y.) 73 ; and insolvents;

2 B. & Aid. 407; Strong v. White, 9 Johns.

(N. Y.) 161; are liable even after a dis-

charge, for torts committed previously.

Corporations are liable for torts committed

by their agents; Moraw. Pr. Corp. § 725;

Ohesnut H. & S. H. T. Co. v. Rutter, 4 S. &
R. (Pa.) 16, 8 Am.,Dec. 675; Goodloe v. Cin-

cinnati, 4 Ohio 500, 22 Am. Dec. 764 ; Craw-

fordsville & W. R. Co. v. Wright. 5 Ind. 252

;

but not, it seems, at common law, in replev-

in; Kyd. Corp. 205; or trespass guare

clausum; Foote v Cincinnati, 9 Ohio 31, 34

Am. Dec. 420. In an action against a corpo-

ration for a tort, the corporation and its

servant by whose act the Injury was done

may be joined as defendants; Hussey v. R.

Co., 98 N. C. 34, 3 S. E. 923, 2 Am. St. Rep.

312.

Death of a tort-feasor, at common law,

takes away all cause of action for torts dis-

connected with contract ; 5 Term 651 ; 1

Saund. 291 e. But actions against the per-

sonal representatives are provided for by

statute in most of the states, and in Eng-
land by Stat. 3 & 4 Will. IV. c. 42, § 2.

Executors and aM,mimstrators, at common
law, are liable for the. continuance of torts

first committed by the deceased.; W. Jones
173; Gentry's Adm'r v. McKehen, 5 Dana
(Ky.) 34; but such continuance must be laid

to be, as it really is, the act of the executor

;

1 Cowp. 373 ; Burton's Adm'r v. Miller, 1 Har-
rlng. (Del.) 7.

Husband must be sued alone for his torts,

and in detinue for goods delivered to himself

and wife; 1 Leon.- 312.

He may be sued alone for a conversion by
the wife during coverture; 2 Rop. Husb. &
W. 127. In an action for a wife's personal

tort the husband is properly joined as de-

fendant ; Quilty v. Battle, 61 Hun 164, 15 N.
Y. Supp. 765; Wirt v. Dinan, 44 Mo. App.
583.

Idiots and lunatics are liable, civilly, for

torts committed; Bac. Abr. Trespass (G) ;

Webb, Pollock, Torts 59, n. ; though they
may be incapable of design ; Broom, Part.

281. But If the lunatic is under control of

chancery, proceedings must be In that court,

or It will constitute a contempt; In re Hell-

er, 3 Paige {N. Y.) 199.

Infants may be sued in actions ex delicto,

whether founded on positive wrongs or con-
structive torts ; . Broom, Part. 280 ; Co. Litt
180 6, n. 4; as, in detinue for goods deliver-

ed for a specific purpose; 4 B. & P. 140;
for tortiously converting or fraudulently ob-

taining goods; Homer v. Thwing, 3 Pick.

(Mass.) 492; Wallace v. Mdrss, 5 Hill (N.

Y.) 391; for uttering slander; 8 Term 337;
but only if the act be wholly tortious and
disconnected from contract; Wilt v. Welsh,
6 Watts (Pa.) 9; Vasse v. Smith, 6 Cra.
(U. S.) 226, 3 L. Ed. 207.

Lessor and lessee are respectively liable

for their part of the tort In case of a wrong



PARTIES 2470 PARTITION

commenced by one and continued by tbe oth-

er ; as, for example, a nuisance ; 2 Salt. 460

;

Woodf. Landl. & T. 671.

Master is liable tor a negligent tortious

act or default of his servant while acting

within the scope of his employment ; Arthur
V. Balch, 23 N. H. 157 ; Electric Power Co.

V. Tel. Co., 75 Hun 68, 27 N. Y. Supp. 93

;

Brunner v. Tel. Co., 160 Pa. 300, 28 Atl. 690

;

Gregory's Adm'r v. R. Co., 37 W. Va. 606,

16 S. B. 819; for the direct effect of such

negligence; [1893] A. C. 16; but not to one

servant for the neglect of another engaged in

the same general business ; 36 JDng. L. & Eq.

486; Sherman v. R. Co., 15 Barb. (N. Y.)

574; Madison & I. R. Co. v. Bacon, 6 Ind.

205; Bugbee v. Sargent, 23 >ie. 269; Mul-

hern v. Coal Co., 161 Pa. 270, 28 Atl. 1087

;

McGuirk y. Shattuck, 160 Mass. 45, 35 N. E.

110, 39 Am. St. Rep. 454 ; Jarman v. R. Co.,

98 Mich. 135, 57 N. W. 32 ; Watts v. -Hart, 7

Wash. 178, 34 Pac. 423, 771 ; Northern P. R.

Co. V. Hambly, 154 u. S. 349, 14 Sup. Ct. 983,

38 L. Ed. 1009 ; if the servant injured be not

unnecessarily exposed; Noyes v. Smith, 28

Vt. 59, 65 Am. Dec. 222 ; Hallower v. Henley,

6 Cal. 209.

And the servant is also liable ? 1 Sharsw.

Bla. Com. 431; for wilful acts; 9 C. & P.

607; Hay v. Cohoes Co.,* 3 Barb. (N. Y.) 42;

for those not committed while in the mas-

ter's service; Bard v. Yohn, 26 Pa. 482; or

not within the scope of his employment, he
alone is liable.

Partners may be sued separately for acts

of the firm, its agents or servants; 1 C. &
M. 93 ; Patten v. Gurney, 17 Mass; 182, 9

Am. Dec. 141; Bostwick v. Champion, 11

Wend. (N. Y.) 571.

In an action to recover damages for a

tort committed by a corporation prior to the

appointment of a receiver, the latter is not

a proper party; Northern P. R. Co. v. Hef-
lin, 83 Fed. 93, 27 C. C. A. 460.

See Intebvention ; Mortgage ; United
States Couets; Removal; Joinder; Mis-
joinder ; Misnomer ; Name ; Receiver ;

Patent.

PARTITION. The division which is made
between several persons of lands, tenements,
or hereditaments, or of goods and chattels

which belong to them as coproprietors. The
term Is more technically applied to the divi-

sion of real estate made between co-parcen-

ers, tenants in common, or joint tenants.

Voluntary partition is that made by the

owners by mutual consent. It Is effected by
mutual conveyances or releases to each per-

son of the share which he is to hold, exe-

cuted by the other owners. Cruise, Dig. tit.

32, c. 6, § 14.

Compulsory partition is that which takes

place without regard to the wishes of one

or more of the owners.

At common law the right of compulsory

partition existed only in cases of co-parcen-

ary; Mtt I 264. By statutes of 31 Henry

VIII, c. 1, and 32 id.c. 2, the right was ex-

tended- to joint tenants and tenants in com-

mon. These statutes have been generally re-

enacted or adopted in the United States, and

usually with increased facilities for parti-

tion; 4 Kent 362; Co. Utt. 175 a; 2 Bla.

Com. 185; 16 Vin. Abr. 217. Partition at

common law is effected by a judgment of the

court and delivering up possession in pursu-

ance of it, which concludes all the parties to

it In England the writ of partition has been

abolished by stat. 3 & 4 Wm. IV. c.'iJ7, § 36.

Courts of equity also exercise jurisdiction

in cases of partition where no adequate rem-

edy could be had at law, as where the titles

to the estates in question are such as are

cognizable only in equity or where It is nec-

essary to award owelty of partition. This

jurisdiction was first settled in Elizabeth's

time, and has increased largely on account

of the peculiar advantages of the chancery

proceeding ; 1 Spence, Eq. 654. Nor have the

increased facilities grafted by statute upon

the common-law proceedings ousted the ju-

risdiction ; 1 Story, Eq. § 646.

Partition In equity is effected by first as-

certaining the rights of the several parties

interested; and then issuing a commission

to make the partition required; and finally-

on return of the commissioners and con-

firmation thereof, by decreeing mutual con-

veyances between the parties ; Mltf. Eq. PI.

120 ; 2 Sc. & L. 371. Where the titles of the

parties are legal titles, the decree in the par-

tition has been held to vest the -tities in the

purparts without conveyances.

A suit in the nature of partition cannot

be maintained where there has been an oust-

er of the complainants by the defendant ten-

ant in common, by acts so overt and notori-

ous as to imply notice to his co-tenants;

Rich V. Bray, 37 Fed. 273, 2 K R. A 225. An
adverse holding by any one of the parties for

a period of time, however short, before the

institution of proceedings In partition, is ef-

fectual to defeat the proceedings ; Welch's

Appeal, 126 Pa. 297,' 17 Ati. 623.

A voluntary partition of land by persons

under legal disabilities is binding when fair-

ly and equally made and free from fraud;

Mickels v. Ellsesser, 148 Ind. 415, 49 N. E.

373.

Where there is a parol partition, a party

acquiescing In it and accepting exclusive pos-

session under it is estopped from asserting

title or right to possession in violation of

its t.erms ; Berry v. Seawall, 65 Fed. 742, 13

C. C. A. 101.

PARTNERSHIP. A relation founded up-

on a contract between two or more persons

to do business as individuals on joint, un-

divided account.

A contract of two or more competent per-

sons to place their money, effects, labor, and
skill, or some or all of them, in lawful com-
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merce or business, and to divide the profit

and bear the loss in certain proportions. 3
Kent 23 ; Goldsmith v. Eichold, 94 Ala. 116,

10 South. 80, 33 Am. St. Rep. 97; Krall v.

Forney, 182 Pa. 11, 37 Atl. 846.

This definition was criticised by Jessel, M.
R., in 5 Ch. D. 472, on the ground that there
may be partners who do not contribute any
property, labor, or skill, as where a share is

given to the widow of a former partner.

Pollock (Partnership 3) considers it the most
businesslike and substantially accurate def-

inition, and one which might be accepted,
with some verbal condensation and amend-
ment.

A voluntary contract between two or more
persons for Joining together their money,
goods, labor, and skill, or any or all of them,
in some lawful commerce or business, under
an understanding, express, or implied from
the nature of the enterprise, that there shall

be a communion of profit and loss between
them, will constitute a partnership. Colly.

Part. § 2; Beecham v. Dodd, 3 Harr. (Del.)

485; Howell v. Harvey, 5 Ark. 278, 39 Am.
Dee. 376.

A legal entity formed by the association
of two or more persons for the purpose of
carrying on business together and dividing
its profits between them. Parsons, Part,
Beale's ed. § 1. See 5 Ch. D. 458.

The relation which subsists between per-
sons who ha:ve agreed to share the profits of
a business carried on by all or any of them
on behalf of all of them. Colly. Part, 5th
ed. 4.

Sir F. Pollock says: "The nearest approach
to a definition which has been given by ju-
dicial authority in England is the statement
that 'to constitute a partnership the parties
must have agreed to carry on business and
to share profits in some way in common^'"
but he adds that this principle "excludes sev-

eral kinds of transactions which, at first

sight, have some appearance of partnership."

Poll. Part 4.

A contract of partnership Is one by which
two or more persons agree to carry on a
business for their own benefit, each contrib-
uting property or services and having a com-
inunity of interest in the profits. It is, in
effect, a contract of mutual agency, each
partner acting as a principal in his own be-
half and as agent for his co-partner. Gray,
J., in Earrick v. Hannaman, 168 U. S. 334,
18 Sup. Ct 135, 42 L. Ed. 484.

An agreement that something shall be at-

tempted with a view to gain, and that the
gain shall be shared by the parties to the
agreement, is the grand characteristic of ev-

ery partnership, and is the leading feature

in every definition of the term. Ewell's

Lind. Part, 2d Am. ed. *2, where many def-

initions are collected.

The relatioB which subsists between per-

sons carrying on a business in common with

a view of profit. English Partnership Act,

1890.

'Nature and Characteristics. It has been

said that "the various definitions have been

approximate rather than exhaustive ;" Mee-
han V. Valentine, 145 U. S. 611, 12 Sup. Ct
972, 36 L. Ed. 835.

Partnership, though often called a con-

tract, is In truth the result of a contract;

the relation which subsists between persons

who have so agreed that the profits of a

business inure to them as co-owners. George,

Part. 30.

That a partnership is an entity, distinct

from the partners, Is the mercantile concep-

tion of a partnership; Liverpool, B. & R. P.

Nav. Co. V. Agar, 14 Fed. 615; Hallowell v.

Bank, 154 Mass. 359, 28 N. B. 281, 13 L. R.

A. 315; Bank of Buffalo v. Thompson, 121

N. T. 280, 24 N. E. 473 ; and such is the law
where the civil law is In force; Succession

of Pilcher, 39 La. Ann. 362, 1 South. 929;
but the distinction is rarely recognized un-

der the common law; Drucker v. Wellhouse,

82 Ga. 129, 8 S. E. 40, 2 L. R. A. 328 ; Adams
V. Church, 42 Or. 270, 70 Pac. 1037, 59 L. R.

A. 782, 95 Am. St Rep. 740; L. R. 14 Ch. D.
122, where James, L. J., said, "It was not the
lease of the firm, becaijse there is no such
thing as a firm known to the law." See
Bracken v. Dillon, 64 Ga. 243, 37 Am. Rep.

70; Henry v. Anderson, 77 Ind. 361; Fitz-

gerald V. Grimmell, 64 la. 261, 20 N. W. 179.

In an action at law, at least, the partners
alone are recognized as parties in interest,

any change among them destroys the iden-

tity of the firm and what is called Its prop-

erty is their property, as are its debts and
liabilities, in fact, theirs ; a partner may be
the debtor or creditor of his copartners, but
not in law of his firm; 4 Myl. & C. 171 ; yet
even at law certain doctrines are explained
only by recognizing the firm as an entity.

The courts of equity show more recognition

of the true character of a partnership; but
even in equity this has not been made clear

until recently. There is now, however, a
strong disposition on the part of the courts

to recognize the mercantile doctrine. Pars.
Part, Beale's ed. 2.

In the construction of statutes the courts,
frequently act upon the conception that a
firm is a separate entity, as by treating as
sufficient the filing of a chattel mortgage at
the place of business of the firm where one
partner resided, the' other being a non-resi-

dent ; Hubbardston L. Co. v. Covert, 35 Mich.

255 ; or by holding mercantile firms included

in the terms "any person or x)ersons, or body
corporate," in a statute to regulate com-
mercial paper ; West v. Bank, 6 Ohio St 169.

The notion that the firm Is an entity dis-

tinct from its members has grown in popu-
larity and has been confirmed by- recent
speculations as to the nature of corporations;
but the fact remains that partnership debts
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are debts of the members of the firm and
that the individual liability of the members
Is not collateral, Jbnt primary; Francis v.

McNeal, 228 U. S. 695, 33 Sup. Ct. 701, 57
L. Ed. 1029.

"The . firm is the contracting party, not
the individuals composing the firm ; the
credit is given to the firm; the partner-
ship, the ideal person, formed by the union
of interest, is the legal debtor. A partner-
ship is considered in law as an artificial per-

son, or being, distinct from the individuals

composing it." Hollingshead v. Curtis, 14

N. J. L. 410.

"Everybody knows that partnership is a

sort of agency, but a very peculiar one. Tou
cannot grasp the notion of agency, properly

speaking, unless you grasp the notion of the
existence of the firm as a separate entity

from the existence of the partners; a no-

tion which was well grasped by the old

Roman lawyers, and which was partly un-

derstood in the courts of equity before it

was part of the whole law of the land, as it

is now. 'But when you get that idea clearly,

you will see at once what sort of agency it

is. It is the one person acting on behalf of

the firm." 5 Ch. D. 476, per Jessel, M. R.

"When one joins a partnership, he makes
himself a part of an entity already existing,

which has acquired certain property and
business, and in acquiring it has incurred

certain indebtedness. The firm owns the

property, holds the business, and owes the

debts." Cross v. Bank, 17 Kan., 340, per
Brewer, J.

A partnership is a distinct entity, having
its own property, debts, and credits; for the

' purpose for which it was created, it is a
person, and as such is recognized by the

law. Rosenbaum v. Sayden, 22 Neb. 744,

36 N. W. 147.

"The partnership for most legal purposes
is a distinct entity." Robertson v. Corsett,

39 Mich. 784, per Cooley, J.

"A partnership, or joint stock company,
is just as distinct and palpable an entity in

the idea of the law, as distinguished from
the individuals composing it, as is a cor-

poration. . . . The obligation and the
• liability, inter partes, are the same in the

one case as the other. The only practical

difference is a technical one, having refer-

ence to the forum and form of remedy."
Walker v. Wait, 50 Vt. 676.

There are statutes in some states pro-

viding that a partnership may sue and be
sued by its name.
The relation between the partners and the

firm is that of agent to principal; and the

firm property, the legal title to which is held

by the partners, is in trust for the firm.

Each partner, in doing an act which is with-

in the Scope of his agency, is acting therefor

for the firm, and not for hlmsfelf nor for his

co-partners. Pars. Part., Beale's ed. 4.

The relation of partnership is never cre-

ated by operation of law and results only

from contract between the parties ; Wilson's

Bx'rs V. Cobb's Ex'rs, 28 N. J. Eq. 177; Prov-

idence Mach. Co. V. Browning, -72 S. C. 424,

52 S. E. 117 ; but the agreement need not be

in writing; Simmons v. Ingram, 78 Mo. App.

603; Deering & Co. v. Coberly, 44 W. Va. 606,

29 S. B. 512; neither the use of the term

partnership nor the adoption of a firm name
is essential; Johnson Bros, v. Carter & Co.,

120.la. 355, 94 N. W. 850.

The law of partnership, in England and

the United States, rests on foundations de-

rived from three sources,—the common, law,

the law merchant, and the Roman law;

Colly. Part. § 1.

Partnership in the Roman law (sooietaa)

included every associated interest in prop-

erty which resulted from contract; e. g.

where two bought a farm together. Every
other associated interest was styled com-

nmnitas, e. g, where a legacy was left to

two ; Ppthier, Droit Franc. III. 444 ; Ewell's

Lind. Part. *58 ; Pickerell v, Fisk, 11 La.

Ann. 277.

Partnership at the common law is an
active notion. The relation implies a busi-

ness and a turning of capital. It is to be

contrasted with ownership, which is, what-

ever the tenancy, a passive notion; United

Ins. Co. V. Scott, 1 Johns. (N. Y.) 106;

Quaekenbush v. Sawyer, 54 Cal. 439. But
there may be at the common law a joint pur-

chase and an individual liability for the

whole price without a partnership. In a

purchase expressly by two the contract is

prima facie joint with a consequent liability

of each for the whole price. But this infer-

ence may be contradicted by circumstances
known to the seller which indicate a division

of .title ; 1 Wms. Saund. 291 c; lUfC v. Bra-
zill, 27 la. 181, 99 Am. Dec. 645; Post v.

Kunberly, 9 Johns. (N. T.) 475.

Partnership, in the Roman law, was in

buying or selling. True partnership, at

common law, is only in buying and selling.

This peculiarity of the common law is 4ue
to the commercial origin of th^ relation

and of the rules by which the relation is

governed. The Roman societas was an out-

growth of the ancient tribal constitution.

The common-law partnership is an expedient
of trade; Porter v. McClure, 15 Wend. (N.

Y.) 187; Chlsholm v. Cowles, 42 Ala. 179;

Woodward v. Cowing, 41 Me. 9, 66 Am. Dec,
211; Camp. 793. Buying to sell again fixes

the transaction as a joint ona The trans-

action is joint because the sale excludes the

idea of division of title in the purchase. The
property dealt in becomes the instrument of

both parties in obtaining a totally distinct

subject of distribution, t. e. the profit ; Dear-
born V. Kent, 14 Wend. (N. Y.) 187; 3 Kent
*25. There must be an agreement, not a
mere intention, to sell jointly; Baldwin v.

Burrows, 47 N. Y. 109.
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• In a partnership, the members do busi-

ness 'In their unqualified capacity as men,
without special privilege or exemption ; they

are- treated in law as a number of individ-

uals, occupying no different relation to the
rest of the world thai If each were acting

singly; 7 Ves. 773. On the other hand, a
corporation, though in fact but an associa-

tion of individuals with special privileges

and exemptions, is In contemplation of law
a fictitious person distinct from the members
who compose It; Ewell's Lind. Part *4.

Every unincorporated association for pur-

poses of gain is a partnership ; unless it can
claim corporate privilege on the ground of a
de facto standing; Central City Sav. Bk. v.

Walker, 66 N. T. 425 ; Kramer v. Arthurs, 7

Pa. 165; Hodgson v. Baldwin, 65 111. 532.

A club or association not for gain is not a
partnership: it is not a commercial rela-

tion; Richmond v. Judy, 6 Mo. App. 465; 2
M. & W. 172. In .this country there is a
far wider extent In the variety of purposes
for which partnerships are established than
anywhere else; Pars. Part. § 37; Including

farming, manufacturing, mining, lumbering,
the business of lawyers, physicians, etc. ; id.

Whether a partnership exists or not in a
particular case is not a mere question of

fact, but one mixed of law and fact ; Thomp-
son V. Bank; 111 U. S. 529, 4 Sup. Ct 689, 28

L. Ed. 507. It is, nevertheless, generally to

be decided by a jury. See Terrill v. Rich-
ards, 1 N. & MeC. (S. C.)' 20; 3 G. B. N. S.

562; Chisholm v. Ctowles, 42 Ala. 179 ; Kings-
bury V. Tharp, 61 Mich. 216, 28 N. W. 74.

If the facts are admitted or the evidence

consists of a written instrument, it is for the

court to say whether a partnership exists;

Morgan v. Parrel, 58 Conn. 413, 20 Atl. 614,

18 Am. St. Kep. 282 ; Boston & C. S. Co. v.

Smith, 13 R. I. 27, 43 Am. Rep. 3.

Elements of partnership. The :elements

of partnership are the contribution and a
sharing in the profits. These two elements

must be combined. Without contribution the

alleged partner cannot be said to do busi-

ness ; unless he shares the profits, the busi-

ness is not carried on for his account. Con-

tribution without a share in the profits is a
simple gift to the firm, by which firm cred-

itors are enriched, not damaged. Sharing
profits without contribution is a gift by the
firm to the beneficiary, with which creditors

may of course interfere by seizing the prop-

erty and closing out the concern. In neither

case does the alleged partner enter into busi-

ness relations with the customers and cred-

itors of the firm; 8 H. L. Oas. 286; 5 Ch.

Div. 458; Wills v. Slmmonds, 8 Hun <N. T.)

189; L. R. 7 Exch. 218.

Contribution need not be made to the firm

stocli ; any co-operation in the business will

be enough; 4 East 144; Dob v. Halsey, 16
Johns. (N. T.) 34, 8 Am. Dec. 293; Story,

Partn.- §§ 27, 40. A contribution must be

kept in the concern, and take the risk of the

business; a loan, on the other hand, is made
upon the personal credit of the partneis

merely, and may be used by them as they

please; it is to be repaid at all events. Be-

cause of this difference, sharing profits in

lieu of Interest upon a loan does not create

a partnership. The English statute to this

effect has been decided to be merely declara-

tory; 5 Ch. Div. 458; 7 Ch. Div. 511; Ar-

nold V. Angell, 62 N. T. 508; Bailey v. Clark,

6 Pick. (Mass.) 372, Mere loaning, of money
to a partnership for a definite period, the

creditor to receive Interest in proportion to

the profits, does not make the lender liable

as a partner;. Meehan v. Valentine, 145 U. S.

611, 12 Sup. Ct. 972, 36 L. Ed. 835. It is not

necessary, however, that each partner should

bring into, the concern both labor and prop-

erty; Parsons, Partn. Beale's ed § 63. The
contribution of money or property by an in-

coming partner is not essential to the crea-

tion of a partnership; it is competent for

the prior partners, in consideration of the

new partner undertaking the entire charge
and control of the business of the company,
to give him an interest as partner in the

property which is to constitute, at the outset,

the whole capital of the partnership; Paul
V. CuUum, 132 U. S. 539, 10 Sup. Ct 151, 33
L. Ed. 430.

It was formerly held that sharing profits

constituted the parties partners, though no
such relationship was intended between
them; 2 W. Bla. 998; 2 H. Bla. 235; Hazard
V. Hazard, 1 Story 371, Fed. Gas. No. 6,279

;

Leggett V. Hyde, 58 N. T. 272, 17 Am. Rep.
244 ; but not sharing gross profits ; 1 Camp'.
329. The doctrine of the leading case of
Waugh V. Carver, 2 H. Bla. 235, was tliat

participation in the profits made one a part-
ner, as to third persons, though the parties
themselves had no intention of being, part-
ners inter se.

Again, it is called prima facie evidence of
partnership, but a contribution will have the
same effect. Each is an element in a rela-

tion not complete vnthout both.

It has been held that a partnership sub-
sists between merchants who divide, the
commissions received by each other on the
sale of goods recommended or "Influenced"
by the one to the other; 4 B. & Aid. 663. So
between persons who agree to share the prof;
its of a single adventure; 9 C. B. 431; i
Rose 297 ; and between persons one Of whom
is in the position of a servant to the othel's,

but is paid a share of the profits instead of
a salary; 1 Deac. 341; 1 Rose 92; (contra,
Ryder v. Jacobs, 182 Pa. 624, 38 Atl. 471) ;

and between persons one of whom is paid an
annuity out of the profits made by the oth-
ers; 17 Ves. 412; 8 Bingh. 469; or an an-
nuity in lieu of any share in those profits t

2 W. Bla. 999. So between the vendor and
purchaser of a business, if the foriner guar-
antee a clear profit of so inuch a year, and
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was to have all profits beyond the amount
guaranteed ; 3 G. B. 641. The character in

which a portion of the profits was received
did not affect the result ; see 1 Maule & S.

412; 21 Beav. 164. Persons who share prof-

its were gwosi-partners, although their com-
munity of Interest was confined to the prof-

its; 2 B. & C. 401. But it Is held that a
contract for the sale of goods, which pro-

vides that they shall be charged for at rea-

sonable prices, and that the purchaser shall

have a credit of one-half the profits, does
not establish a partnership between the sell-

er and purchaser; Teller v. Bartman, 16

Colo. 447, 27 Pac. 947.

An agreement to share losses is not es-

sential; that follows as an Incident to the

relation. Indeed all liability inter' se may
be provided against by contract and a part-

nership may nevertheless subsist; 3 M. &
W. 357 ; Pollard v. Stanton, 7 Ala. 761

;

COnsol. Bk. V. State, 5 La. Ann. 44. Partner-

ship is a question of intention, and the in-

tention which makes a partnership is ordi-

narily to contribute to the business and share

the profits. In this way, the parties become
co-principals in a business carried on for

their account. The question of intention is

to be decided by a consideration of the whole
agreement into which the parties have en-

tered, and ought not to be made to turn

upon a consideration of only a part of its,

provisions; 15 M. & W. 292; 3 Kent 27.

,
An agreement to share profits, nothing be-

ing said abolit the losses, amounts prima
facie to an agreement to share losses also

;

so that an agreement to share profits is

prima facie an agreement for a partnership

;

and, accordingly, it is held that, unless an
agreement to the contrary is shown, persons

engaged in any business or adventure, and
sharing the profits derived from it, are part-

ners as regards that husiness or adventure.

It is strong presumptivje evidence of p'art-

nership ; Parker v. Canfield, 37 Conn. 250, 9

Am. Rep. 317. Still, it cannot be said that

persons who share proiits are necessarily

partners in the proper sense of the word;
Ewell's Lind. Part. *7, *12 ; Harvey v. Childs,

28 Ohio St. 319, 22 Am. Rep. 387 ; Campbell

V. Dent, 54 Mo. 325; Holmes v. R. Corp., 5

Gray (Mass.) 59, 60; Loomis v. Marshall,

12 Conn. 69, 30 Am. Dec. 596; 8 H. L. Cas.

268; see Bveritt v. Chapman, 6 Conn. 347;

Paulv. OuUum, 132 U. S. 539, 10 Sup. Ct
151, 33 L. Ed. 430; unless the business is

carried on by them personally or by thejr

agents; 8 H. L.'Cas. 268. Although a pre-

sumption of partnership would seem to arise

in such a case; Chapin v. Brown, 101 Cal.

500, 35 Pac. 1051; Caldwell v. Miller, 127

Pa. 442, 17 Atl. 983 ; still, the particular cir-

cumstances of the case may be such as to

repel this presumption. It may appear that

the share of the profits taken was merely a

compensation to one party for labor and

service, or for furnishing the raw materials,

or a mill privilege, or a factory, or the like,

from which the other is to earn profits;

Holmes v. R. Corp., 5 Gray (Mass.) 60; 3

Kent 33; Perrine v. Hankinson, 11 N. J. L.

181; Lowry v. Brooks, 2 McCord (S. C.) 421;

but see Bromley v. Elliot, 38 N. H. 289, 75

Am. Dec. 182. Originally it was immaterial

whether the profits were shared as gross or

net ; but the later cases have established a

distinction. A division of gross returns is

thought to be identical with a purchase for

the purpose of division ; the price represents

the thing. There is no unity of interest;

3 Kent *25; 4 Maule & S. 240; Pattison v.

Blanchard, 5 N. Y. 186. But the distinction

is not absolutely decisive on 'the question of

partnership. See 1 Camp. 330 ; Ambler v.

Bradley, 6 Vt. 119; Loomis v. Marshall, 12

Conn. 69, 30 Am. Dec. 596 ; Bromley v. Elliot,

38 N. H. 287, 304, 75 Am. Dec. 182; 4 B. &
Aid. 663. The officers and crews of whaling

and other fishing vessels, who are to receive

certain proportions of the produce of the

voyage in lieu of wages; Rice v. Austin, 17

Mass. 206; 2 Y. & C. 61; captains of mer-

chant-ships who, instead of wages, receive

shares in the profits of the adventure; 4

Maule & S. 240; or who take vessels under
an agreement to pay certain charges and
receive a share of the earnings; Taggard v.

Loring, 16 Mass. 336, 8 Am. Dec. 140; Win-
sor V. Cutts, 7 Greenl. (Me.) 261 ; persons
making shipments on half-profits; Turner v,

Bissell, 14 Pick. (Mass.) 195; have generally

been held not to be partners with the owners,

and the like. Running a steamboat on shares

does not make the owners partners in re-

spect of the vessel; The Daniel Kaine, 35

Fed. 785; so of an agreement between two
parties to farm on shares; HoUoway v.

Brinkley, 42 Ga. 226; Donnell v. Harshe, 67

Mo. 170 ; Rose v. Buscher, 80 Md. 225, 30 Atl.

637 ; and a purchase of land on joint account
for the purpose of sale and profit; Clark v.

Sldway, 142 U. S. 682, 12 Sup. Gt. 327, 35

L. Ed. 1157; and a hotel lease where the

rental depends in part on the profit of the

hotel ; Dake v. Butler, 7 Misc. 302, 28 N. Y.

Supp. 134; or running a saw mill where one
ejects it and another furnishes logs and they

divide profits ; Robinson v. Bullock, 58 Ala.

618. A seaman who is to receive pay in pro-

portion to the amount of fish caught, is not

a partner; Holden v. French, 68 Me. 241.

Sharing profits in lieu of wages is not a

partnership. There is no true contribution;

Crawford v. Austin, 34 Md. 49 ; Whitehill v.

Schickle, 43 Mo. 538 ; Sankey v. Iron Works,
44 Ga. 228. Wh'ere a person enters into a

contract with another by which the latter is

to receive a certain salary and a percentage
of the profits,, while the former is to own th^

entire capital, no partnership exists ; Bremen
Sav. Bk. V. Saw Co., 104 Mo. 425, 16 S. W.
209 ; L. R. 4 P, C. App. 419 ; Loomis v. Mar-
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shall, 12 Conn. 69, 30 Am. Dec. 596; In re

Haines & Co.'s Estate, 176 Pa. 361, 35 Atl.

237 ; nor where one receives a share of the

profits by way. of compensation; Richardson
V. Hughitt, 76 N. T. 55, 32 Am. Rep. 267;
Mason v. Hackett, 4 Nev. 420. The device of

allowing a .percentage of profits is based up-

on a shadowy distinction and seems to have
no basis of common sense, but the rule rests

upon authority. A factor, simple or del

credere, may receive a portion of the profits

in lieu of commissions, without becoming a
partner; Edwards v. Tracy, 62 Pa. 374; 24

L. J. Ch. 58. A mere participation in profits

and losses of a business does not necessarily

constitute a partnership; Clifton v. Howard,
89 Mo. 192, 1 S. W. 26, 58 Am. Rep. 97.

Where a business is assigned to trustees

who are to manage it and pay creditors out

of the profits, the creditors are not partners

;

the distribution of so-called profit is really

the .payment of a debt ; 8 H. L. C. 268 ; but

creditors who set up their insolvent debtor

in business and share the profits with him,

forbearing meanwhile to press their claims,

have been held to be partners ; Wills v. Sim-

monds, 8 Hun (N. T.) 189.

The case of Cox v. Hickman, 8 H. L. C.

268, which held that persons who share

profits do not thereby incur the liability of

partners, is said to have put an end to two
doctrines formerly held to be fundamental;

that persons may be held to the liability of

partners who are not partners in fact, mere-

ly because some other relation exists be-

tween them; and that profit-sharing is con-

clusive of the existence of a partnership;

Pars. Part. § 43. The true question of part-

nership Is said in L. R. 1 C. P. 86, to be

as stated by Lord Cranworth in 8 H. L. 0.

268: "Whether the trade is carried on, on

behalf of the person sought to be charged

as a partner, the participation in the profits

being a most important element in determin-

ing that question, but not being in itself

decisive; the test being whether it is such

a participation of profits as to constitute the

relation of principal and agent between the

person taking the profits and those actually

carrying on the business."

Tbe doctrine of Cox v. Hickman has been
generally followed in this country ; Meehan
v. Valentine, 145 U. S. 611, 12 Sup. Ct. 972,

36 L. Ed. 835 ; George, Partn. 43, where cas-

es in nearly all the states are collected; as

they are also in Gilmore, Partn. 10-24; but

in Pennsylvania the rule in Waugh v. Car-

ter, 2 H. Bla. 235, supra, has been held to

be firmly established, though overruled in

England; Edwards v. Tracy, 62 Pa. 374. In

New York, Cox v. Hickman was considered,

but not followed, in Leggett v. Hyde, 58 N.

Y. 272, 17 Am. Rep. 244; and in Hackett v.

Stanley, 115 N. T. 625, 22 N. E. 745 ; the rule

in Waugh v. Carver was held to be stUl in

force in that state. The rule was fully dis-

cussed In Eastman v. Clark, 53 N. H. 276, 16

Am. Rep. 192, and Beecher v. Bush, 45 Mich.

188, 7 N. W. 785, 40 Am. Rep. 465.

The courts which have adhered to Waugh
V. Carver, have done so upon the ground

that they were concluded by their own earli-

er decisions, and that to change the law,

as settled, would require legislation.

The result of the English doctrine is said

to be that there can be no partnership be-

tween parties unless by contract among them-

selves, but parties may be charged as part-

ners by way of estoppel. It is the present

law of England that no person who does not

hold himself out as a partner is liable to

third persons for the acts of persons whose
profits he shares, unless he and they, are really

partners inter ae; 1 Lind. Part. *42; L. R.

1 C. P. 86.

Mutual agency as a final test of partner-

ship has been approved in some cases ; East-

man V. Clark, 53 N. H. 276, 16 Am. Rep. 192

;

64 L. J. Q. B. 170; and rejected in others;

5 Ch. Div. 458; Meehan v. Valentine, 145

U. S. 611, 12 Sup. Ct. 972, 36 L. Ed. 835.

The ultimate test is said to be the co-

ownership of the profits, which the owner
receives as owner and not by way of com-

pensation for something, such as services,

etc. ; George, Partn. 50. To constitute part-

nership each person must have an interest

in the profits as a principal in the joint busi-

ness; Campbell v. Dent, 54 Mo. 325.

In order to render a man liable as partner

he must have a specific interest in the profits

as a principal trader; Bucknam v. Barnum, 15

Conn. 73; Bradley v. White, 10 Mete (Mass.)

303, 43 Am. Dec. 435; Harvey v. Childs, 28

Ohio St. 319, 22 Am. Rep. 387. But in refer-

ence to these positions the questions arise:

When may a party be saiu to have a specific

interest in the profits, as profits t wlien, as a
principal trader?—questions in themselves

very nice, and difficult to determine. See
Denny v. Cabot, 6 Mete. (Mass.) 82; Loom-
is V. Marshall, 12 Conn. 77,- 30 Am. Dec. 596.

Sometimes the partnership relation has
been made dependent on the power to con-

trol the business. In strictness the only con-

trol necessary is the power to control the ap-

plication of the contribution. A partner may
have no power, as between him and his part-

ners, to manage the business; Ogden v.

Astor, 4 Sandfi. (N. Y.) 311.

Again, partnership has been said to re-

quire that a partner have an initiative in
the conduct of the business; but the propo-
sition seems to lose sight of dormant part-

ners ; L. R. 4 P. C. 419.

Again) partnership has been made to de- i

pend on what is termed the legal title to the
business : A was held not a partner, though
he shared in the profits of a business cre-

ated solely by his contribution but assigned
to B for A's protection; L. R. 1 C. P. 86.

There are other cases in which considerable
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stress is laid on the right to an account of
profits, as furnishing a rule of liability; 3
Kent 25 ; Champion v. Bostwick, 18 Wend.
(N. T.) 184, 31 Am. Dec. 376; 3 O. B. N, S.

544, 561. But, although it is true that every
partner must have a right to an account, it

seems not to be equally true that every party
who has a right to an account is a partner;
Holmes v. R. Corp., 5 Gray (Mass.) 58.

Partnership has sometimes been styled a
branch of the law and relation of principal

and agent. But mutual agency is not the

basis, it is the Incident of partnership. Part-

ners are co-principalsi and the right and
power of representation springs from this

circumstance. A dormant partner is not

at .all the agent of the firm; L. R. 7 Ex.

227,1- The principal distinction between a

partnership and a mere agency is that a

partner has a community of interest with
the other partners in the business and re-

sponsibilities of the partnership,—sometimes
both in the stock and profits, and sometimes
only in the profits,—whereas an agent, as

such) has no interest in either; 4 B. & C.

67. The authority of a partner is very much
more extensive than that of a mere agent;

Greeley v. Wyeth, 10 N. H. 16. The refer-

ence to agency as a test of partnership is

unfortunate and inconclusive, inasmuch as

agency results from partnership, rather than
partnership from agency; Meehan v. Valen-

tine, 145 II. S. pil, 12 Sup. Ct. 972, 36 L. Ed.

835.

The formation of a contract of partnership

does not require any. particular formality.

It is, in general, sufficient that it is formed

by the voluntary consent of the parties,

whether that be. express or implied, whether

it be by written articles, tacit approbation,

or by parol contract, or even by mere acts;

3 Kent 27; Bunnel v. Taintor's Adm'r, 4

Conn. 568. As a general rule a writing is

unnecessary; Smith v. Tarlton, 2 Barb. Ch.

(iS. X.) 336; Ewell's Lind. Part. *80. Under
the statute of frauds, where there is an

agreement that a partnership shall commence
at. some time more than a year from the

making of the agreement, a writing is nec-

essary ; 5 B. & C. 108. As to partnership in

lands, see, infra.

Where there is no written agreement, the

0vidfence generally relied upon to prove a
partnership is the conduct of the parties,

the mode in which they have dealt with each

other, and the mode in which each has, with

the knowledge of the others, dealt witli oth-

ei" persons. This can be shown by the boolis

of account, b^ the testimony of clerks, agents,

and other persons, by letters and admissions,

and, in sljort, by any of the modes by which

facts can be established. As to the presump-

tion arising from the joint retainer of solicir

jtors, see 20 Beav. 98 ; 7 Hare 159. For cases

in which partnership has been inferred from

various circumstances, see 4 Russ. 247; 2

Caiiip. 45. ThOugl formed by deed, partner-

ship may be dissolved by parol ; EweU's tiind.

Part. *572.

A contract for the creation of a partner-

ship is enforcible at law; Rush Centre

Creamery Co. v..Hillis, 3 Pa. Super. Ct. 527.

The practical construction of partnership ar-

ticles given for several years bjr the part-

ners to its language will usually be accepted

by the courts as conclusive; Winchester v.

Glazier, 152 Mass. 316, 25 N. E. 728, 9 t. R.

A. 424.

There is a distinction between the crea-

tion of a partnership and the making of an
executory contract for one. The partnership

itself may, if so provided in the contract,

take efCeet after a certain time has elapsed,

or a certain contingency has happened, and
until that time no partnership will exist;

Savannah R. & E. Co. v. Sabel & Son, 145

Ala. 681, 40 South. 88 ; In re Hoagland's Es-

tate, 164 N. T. 573, 58 N. E. 1088; the ar-

rangement meanwhile is contingent and if

one of the parties refused performance there

is no remedy except a suit in equity for spe-

cific performance or an action for damages,

if any ; Meagher v. Reed, 14 Colo. 335, 24

Pac. 681, 9 Li. B. A. 455 ; and even an agree-

ment to be partners after a fixed time does

not necessarily make the parties partners

upon the arrival of that time, since either

one may repudiate the agreement ; it is nec-

essary that the partnership be "launched";

Dow V. Bank, 88 Minn. 355, 93 N. W. 121;

Latta V. Kilboum, 150 U. S. 524, 14 Sup. Ct
201, 37 L. Ed. 1169.

Whether a partnership exists is, after the

facts are established, a question of law;
Morgan v. Farrel, 58 Conn. 413, 20 Atl. 614,

18 Am. St Rep. 282; Rider v. Hammell, 63

Kan. 738, 66 Pac. 1026 ; Kingsbury v. Tharp,
61 Mich. 216,. 28 N. W. 75. The burden of

proving it is on him who relies on its exist-

ence; Hallstead v. Coleman, 143 Pa. 353,

22 Atl. 977, 13 L. R. A. 870 ; Martin Browne
Co. V. Morris, 1 Ind. T. 495, 42 S. W. 423;
Sheldon v. Bigelow, 118 la. 586, 92 N. W.
701.

The Paktnees. The members of a part-

nership are called partners. They are of

various kinds.

General partners are those w;hose liability

for partnership debts is unlimited.
OstensiMe partners are those whose names

appear to the world as partners, and who
in reality are such.

Nominal partners are those who are held
out as partners but who have no interest in

the firm or business. They may be liable as
partners by reason of their own acts, with-
out being actually partners.

Secret partners are partners whose conr
nection with the firm is not publicly made
kpown.

Silent partners are those who, though hav-
ing a sh'a're in the firm, profits, have no voice
in the firm business."
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Dormant partners are those whose names
and transactions as partners are professedly

concealed from the world. They combme
the characters of both secret and silent

partners.

A dormant partner is one whose name is

not mentioned in the title of the firm, or

embraced in some general term, as company,
son, etc. ; 4 Phlll. 1. It is not necessary that

his membership be universally UnknoWn; it

it enough if he is not an ostensible partner

;

Metcalf V. Officer, 2 Fed. 640.

Special i)artners are those whose liabilities

are limited by statute to the amount of

their respective contributions. Ordinarily

a special partner is associated with at least

one general partner by whom the business is

managed, but in the "partnerships limited"

organized under recent statutes, all the par-

ties have a limited liability.

Who mat be. .General rule. Persons who
have the legal cajJacity to make other con-

tracts may enter into that of par.tnership

;

Lind. i-art, *77; 1 Col. Part § 11; Pars.

Part. § 14; Gilmore, Partn. 77.

Aliens. An alien friend may be a part-

ner; Lind. Part. *78; Co. Litt. 129 &; Gris-

woid V. Waddington, 15 Johns. (N. Y.) 57.

An alien enemy cannot enter into any com-
mercial contract; 1 Kent *66;, Scholefield v.

Eichelberger, 7 Pet. (U. S.) 586, 8 L. Ed. 793;
McAdams' Ex'rs v. Hawes, 9 Bush (Ky.) 15

;

11 Exch. 135 ; and the breaking out of a war
between two countries in which partners re-

side dissolves the partnership ; Matthews v.

McStea, 91 XJ. S. 7, 23 L. Ed. 188; Ker-
shaw V. Kelsey, 100 Mass. 561, 97 Am. Dec.

124, 1 Am. Rep. 142. See Wab.
Corporations. There is no general princi-

ple of law which prevents a corporation
from being a partner with another corpora-

tion, or' with ordinary individuals, except
the principle that a corporation cannot law-
fully employ its funds for purposes not au-
thorized by its charter; Eind. Part, 2d Am.
ed. *78; Butler v. Toy Co., 46 Conn. 136;
Grant, Corp. 5; Holmes v. B. Corp., 5 Gray
(Mass.) 58.

In the absence of authority in its charter,

liowever, a corporation is proba,bly not qom-
petent to enter into a partnership ; White
Star Line v. Star Line of Steamers, 141
Mich. 604, 105 N. W. 135, 113 Am. St. Rep.
551; People v. Sugar Kef. Co., 121 N. Y. 582,

24 N. E. 834, 9 L. R. A. 33, 18 Am. St. Rep.

843; Morris Run Coal Co. v. Coal Co.,

68 Pa. 173, 8 Am. Rep. 159; Mallory v.

Oil Works, 86 Tenn. 598, 8 S.'W. 396; and it

has been specifically decided that a national

bank calmot be a partner ; Merchants' N. Bk.

V. Wehrmann, 69 Ohio St 160, 68 N. E. 1004;

.nor a department store corporation ; Franz
V. Dry Goods Co., 132 Mo. App. 8, ill S. W.
636; Brelnig v. Sparrow, 39 Ind. App. 455,

80 N. B. 37 ; nor caii two corporations form a
partnership; New York & S.'C. Co. v. Bank,

7 Wend. (N. Y.) 412; nor does the purchase

of an interest in a firm by a corporation make
it a partner; Aurora State Bk. v. Oliver; 62

Mo. App. 390 ; but a corporation may be ex-

pressly authorized by its charter to enter

into a partnership, as was the case in But-

ler V. Toy Co., 46 Conh. 136.

A corporation which shares profits- may be

held to make good losses; Catskill Bank v.

Gray, 14 Barb. (N; T.) 479. While a contract

of partnership between a corporation and an
individual Is ultra vires as to this corpora-

tion, yet if the corpbratiori- has received the

benefit of the contract, it must account to the

other party for what is due him under the

contract ; Boyd v. Carbon Black Co., 182 Pa.

206, 37 Atl. 937.

blergymen were disqualified to enter into

a partnership in England by 57 Geo. III.

Firms. Two' firms miay be partners in one
joint firm; Smith v. Wright, 1 Abb. Pr. (N.

Y.) 243; In re Hamilton, 1 Fed. 800; Willson

V. Morse, 117 la. 581, Efl N. W. 823. Where
a partnership and an individual form a sec-

ond partnership, all the members of the first

partnership are nlembers oi the new firm;

Meyer v. Krohn, 114 111. 574, 2 N, E. 495.

.

Felons. Felons probably are hot disquali-

fied, in the absence of any statutory restric-

tion, to enter into a contract of partnership

in this country; George, Partn. 11; Avgry v.

Everett, 110 N. Y. 317, 18 N. E. 148, 1 L. R.

A. 264, 6 Am. St. Rep. 368.

Infants. An infant may contract the re-

lation of partner, as he may make any trad-

ing contract which is likely to prove for his

advantage; Penn. v. Whitehead, 17 Graft.

(Va.) 503, 94 Am. Dec. 478; 5 B. & Aid. 147.

Such a contract made by a person during' in-

fancy is voidable and may be affirmed or dis-

affirmed by him at majority; Story, Part. §

7; Osburn v. Farr, 42 Mich. 134, 3 N. W.
299; but whether he may disafiirm before
majority is doubtful; Dunton v. Brown, 31
Mich. 182; Lind. Part., 2d Am. ed. *74, n.

;

though It is said that he may; Pars. (Jas.)

Partn. § 186; Childs v. Dobbins, S5 la. 205,

7 N. W. 496 ; Adams v. Beall, 67 Md. 53, 8
Atl. 664, 1 Am. St. Rep. 379; Folds v. Al-

lardt, 35 Minn. 488, 29 N. W. 201.

He may reclaim his contribution before
majority; Sparman v. Keim, 83 N. Y. 245.

Unless he gives notice of disaffirmance, pr in

some manner repudiates the contract with-
in a reasonable time after becoming of age,

he will be presumed to have ratified it;

Story, Part. § 7 ; Richardson v. Boright, 9
Vt. 368; but it is held that there must be
positive acts of ratification after majority;
neglect to disaffirm Is not ratification ; Dana
V. Stearns, 3' Gush. (Mass.) 372; see 8 Exch.
181 ; Jones v. Bank, 8 N. Y. 228 ; and his lia-

bility then relates back to firm contracts
made during his minority; Salinas v. Ben-
nett, 33 S. O. 285, 11 S. E. 968; MInock v.

Shortridge, 21 Mich. 304. The person with
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wjiom the minor contracts- will be bound ; 2
M. & S. 205; Voorhees v. Wait, 15 N. J. L.

343, In Englandand in Maine ratification,

after majority, must be in writing.
• Lunatics. A lunatic is probably not abso-

lutely incapable of being a partner; Lind.

Part. *84; since the insanity of a partner

does not per se dissolve the firm, but sunply

amounts to a sufficient cause for a court of

equity to decree a dissolution; 1 Oox, Ch.

107;; 2 Myl. & K. 125; Griswold v. Wadding-
ton, 15 Johns. (N. T.) 57; contra, Isler v.

Baker, 6 Humphr. (Tenn.) 85. Subject to

these qualifications a lunatic may enter into

a partnership; Behrens v. McKenzie, 23 la.

333, 92 Am. Dec. 428; Fay v. Burditt, 81 Ind.

483, 42 Am. Rep. 142.

Whether a contract by a lunatic to be-

come a partner can in all cases be avoided

by him, is, perhaps, unsettled; Story, Part.

§ 7, n. 1. But until such dissolution, the

lunatic is entitled to a share of the profits

made by the other partners, and is liable

for their misconduct;. Raymond v. Vaughn,
128 111. 256, 21 N. B. 566, 4 L. R. A. 440, 15

Am. St. Rep. 112; Reynolds v. Austin, 4

Del. Ch, 24.

Married women, . at common law, are in-

capable of becoming partners, since they are

generally unable to contract or engage In

trade; Mayer v. Soyster, 30 Md. 402 ; 3 Dfe

Cr., M. & G. 18; and cannot be made partners

by contract; Foxworth v. Magee, 44 Miss.

430; Ringold v. Suiter, 35 W. Va. 186, 13

S. E. 46; contra, Graff v. Kinney, 15 Abb.

N. C. (N. T.) 397; or by estoppel; Mont-
gomery y. SpranUle, 31 Ind. 113. But where

a married woman is atithbrized by custom,

sjiatute, or otherwise to trade as a /eme sole,

she may probably be a partner; Newman
V. Morris, 52 Miss. 402; Norwood v. Francis,

25 App. b. G. 463, 4 Ann. Gas. 865 ; Dupuy y.

Sheak, 57 la. 361, 10 N. W. 731; contra,

Haas V. Shaw, 91 Ind. 384, 46 Am. Rep. 607;

Story, Part. § 10; Pars. Part. § 19. The
mere consent of, her husband to her trading

as a feme sole does not necessarily permit

her to become a partner; Story, Part. § 12.

In some states she may be a partner as to

her separate estate ; Silveus' Ex'rs v. Porter,

74 Pa. 448; Vail v. Wintersteln, 94 Mich.

230, 53 N. W. 932, 18 L. R. A. 515, 34 Am.
St. Rep. 334; contra, Carey & Go. v. Burruss,

20 W. Va. 571, 43 Am. Rep. 790. When she

becomes a member of a firm she has the

same rights and Uabillties as the other mem-
bers ; Loeb v. Mellinger, 12 Pa. Super. Ct.

592. A married woman, by acting as partner

and continuing the business after her hus-

band's death, creates a partnership from

the beginning; Everit v. Watts, 10 Paige (N.

y.) 82.

Except as above stated, a married wo-

man cannot become a partner without stat-

utory authority; Gwynn v. Gwynn, 27 S. C.

525, 4 S. E. 229 ; Carey & Co. v. Burruss, 20

W. Va. 571, 43 Am. Rep. 790; in any case,

however, the capital she puts in is liable for

the firm debts; Weil v. Simmons, 66 Mp.

617. It has been held that where the wife

cannot be a partner, the husband will b&

considered as such; Miller v. Marx, 65 Tex.

131.

Under modem married women statutes, a'

wife is not, according to most of the cases,

permitted to enter into partnership with

her husband ; Bowker v. Bradford, 140 Miass.

521, 5 N. E. 480 ; Board of Trade v. Hayden,

4 Wash. 263, 30 Pac. 87, 32 Pac. 224, 16 L.

R. A. 530, 31 Am. St. Rep. 919; Artman v.

Ferguson, 73 Mich. 146, 40 N. W. 907, 2 L.

R. A. 343, 16 Am.. St. Rep. 572 ; Gilkerson-

Sloss Commission Co. v. Salinger, 56 Ark.

294, 19 S. W. 747, 16 L. R. A. 526, 35 Am.
St. Rep. 105 -(and note on partnership be-

tween husband and vnte) ;. contra, Suau v.

Gaffe, 122 n: T. 308, 25 N. EX 488, 9 L. R. A.

593. See In re Kinkead, 3 Biss. 405, Fed.

Gas. No. 7,824.

Nuviber pf persons. Generally speaking,

the common law imposes no restriction as.

to the number of persons who may carry

on trade as partners; Gilmore, Partn. 89;

Manning v. Gasharie, 27 Ind. 399. But a

partnership cannot consist of but one per-

son ; Stirling v. Heintzman, 42 Mich. 449,

4 N. W. 165. By the English Companies Act,

i862, no more than ten persons may be part-

ners in banking, and not more than twenty
in any other business for profit

The Fiem and Fibm Name:. It. may be
that the names of all the members of the

partnef.ship appear in the name or style of

the firm, or that the names of only a part

appear, with the addition of "and company,"
or other words indicating a participation ot

others, as partners, in the business ; God-
dard v. Pratt, 16 Pick. (Mass.) 428; or that

the name of only one of the partners, with-

out such addition, is the name of the firm.

It sometimes happens that the name of

neither of the partners appears in the style

of the firm ; 9 M. & W. 284. In some states

no partner is permitted to transact business

In the name of a person not interested in

the firm.

The proper style of the firm is frequently

agreed upon in the partnership articles;

and Where this is the case, it becomes the
duty of every partner, in signing papers for

the firm, to employ lie exact name agreed
upon; Story, Partn. § 202. This may be
necessary, not only to bind the firm itself;

Story, Partn. § J.02 ; but also to prevent the

partner signing from incurring a personal

liability both to third persons and to his co-

partners; 11 Ad. & E. 339; Pothier, Partn.

nn. 100, 101. Where persons associate them-
selves together and carry on business under

a common name, and the association is not
a corporation, they may be regarded as part-

ners, whatever name they may have adopt-
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ed; Caricb T. Moore, 4 Ind. App. 20, 29 N.

m. 928.

So, the name which a partnership assumes,

recognizes, and publicly uses becomes the le-

gitimate name of the firm, not less so than

if it had been adopted by the articles of co-

partnership; Le Roy v. Johnson, 2 Pet. (XT'.

S.) 198, 7 L. Ed. 391; Polk v. Wilson, 21

Md. 538, 83 Am. Dec. 599 ; and a partner has

no implied authority to bind the firm by any
other than the firm name thus acquired^; 9

M. & W. 284; Munroe v. WilUams, 35 S. G.

5T2, 15 S. E. 279; McLinden v. Wentworth,
51 Wis. 170, 8 N. W. 118, 192. Wherefore,

where a firm consisted of J B & C H, the

partnership name being J B only, and O H
accepted a bill in the name of "J B & Co.,"

it was held that J B was not bound thereby

;

9 M. & W. 284. See In re Warren, 2 Ware
(Dav. 325) 322, Fed. Cas. No. 17,191. If no
firm name is designated, each partner has
implied power to use an appropriate one;

Meriden N. Bk. v. Gallaudet, 120 N. X. 298,

24 N. E. 994; and the name so chosen be-

comes the firm name and the only one by
which the partnership may be bound ; 9

Mees. & W. 284.

If the firm have no fixed name, a signing

by one, in the name of himself and company,
will bind the partnership; Austin v. Wil-

liams, 2 Ohio 61; Holland v. Long, 57 Ga. 36;

and a note in the name of one, and signed

by him "For the firm, etc.," will bind the

company; Caldwell v. Sithens, 5 Blackf.

(Ind.)- 99. Where the business of a firm is

to be carried on in the name of B & D, a
signature of a npte by the names and sur-

names of the respective parties is a sufficient

signature to charge the partnership; 3 C.

B. 792. Where a written contract is made
in the name of one, and another is a secret

partner with him, both may be sued upon it

;

GraefE v. Hitchman, 5 Watts (Pa.) 454,

Where partners agree that their business

shall be conducted in the name of one per-

son, whether himself interested in the part-

nership business or not, that is the partner-

ship name, and the partners are Jjound by It

;

Rogers v. Coit, 6 Hill (N. Y.) 322 ; Little

Grocer Co. v. Johnson, 50 Ark. 62, 6 S. W. 231.

By agreenient among themselves, the indi-

vidual names of partners, or of any one of

them, may be used to bind the firm and cre-

ate obligations good against the partnership;

Severson v. Porter, 73 Wis. 70, 40 N. W. 577.

Where the name used is the name of one

of the partners, and. he does business also

on his own private account, a contract sign-

ed by that name will not bind the firm, unless

it appears to have been entered into for the

firm ; but, if there be no proof that the con-

tract was made for the firm, the presump-

tion will be that it was made by the part-

ner on his own separate account, and the

firm will not be responsible ; Pars. (Jas.)

Partn. 76 ; Mifflin v. Smith, 17 S. & R. <Pa.)

165 ; Winship v. Bank, 5 Pet. (0. S.) 529, 8

L. Ed. 216.

The name of the firm should be distinct

from the names of all other firms. When
there is confusion in this respect, the part-

ners composing one firm may, in some cases,

be made responsible for the debts of anoth-

er. See 7 East 210; PhilUps v. Paxton, 3

Mart. N. S. (La.) 39. As to the right of a

surviving partner to carry on the business

in the name of the firm, see 7 Sim. 127;

Story, Partn. § 100, n.

A firm can neither sue nor be sued, other-

wise than in the name of the partners com-

posing it; Pars. (Jas.) Partn. 76. Conse-

quently, no action can be brought by the

firm against one of its partners, nor by one

of Its partners against it ; for in any such

action one person at least would appear both

as plaintiff and defendant, and it is consid-

ered absurd for any person to sue himself,

even in form; 4 Mylne & C. 171; Ryder v.

Wilcox, 103 Mass. 24. For the same reason,

one firm cannot bring an action against an-

other if there be- one or more persons part-

ners in both firms; 2 B. & P. 120; unless

by statute; as in Pennsylvania, by the act

of April 14, 1838.

One partner cannot sue another for his

share while their partnership accounts are

unsettled ; Bouzer v. Stoughton, 119 111. 47,

9 N. E. 208; Robinson v. Green's Adm'r, 5
Harring. (Del.) 115; Ozeas v. Johnson, 1

Binney (Pa:) 191 ; Learned v. Ayres, 41
Mich. 677, 3 N. W. 178 ; and where a trustee,

under a deed of trust executed by one part-

ner on firm property,- as security for an in-

dividual debt, has recovered pie property in

replevin against the partner executing the

deed, who was in possession, the other part-

ner cannot sue at law to recover it from the

trustee as its co-owner, but must resort to

equity ; HofE v. Rogers, 67 Miss. 208, 7 South.

358, 19 Am. St. Rep. 301. So a partner can-

not sue for partition of firm real estate

against his co-partner in advance of an ad-

justment of the firm accounts ; Kruschke v.

Stefan, 83 Wis. 373, 53 N. W. 679 ; Meinhart
V. Draper, 133 Mo. App. 50, 112 S. W. 709;
SlacFarlane v. MacFarlane, 82 Hun 238, 31
N. Y. Sijpp. 272; contra, Molineaux v. Ray-
nolds, 54 N. J. Eq. 559, 35 Atl. 536. The rea-

son of the inability of one partner to sue
another upon a claim or liability is that, un-

til the affairs of the concern are wound up,

what one partner might owe the firm is not

a debt of the other members to him; Ives t.

Miller, 19 Barb. (N. Y.) 196 ; Ghristopherson

V. Olson, 104 Minn. 330, 116 N. W. 840 ; Burns
V. Nottingham, 60 111. 531 ; Newby v. Har-
rell, 99 N. C. 149, 5 S. E. 284, 6 Am. St. Rep.
503.

An appeal or writ of error taken in the

name of a firm and not giving the names of

the Individuals comprising it will be dis-

missed, and the- defect cannot be amended;
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The Protector, 11 Wall. (U. S.) 86, 20 L. Ed.
47 ; Porter v. Foley, 21 How. (U. S.) 393, 16
L. Ed. 154 ; Hodge v. Williams, 22 How. (U.

S.) 87, 16 L. Ed. 237.

Whenever a firm is spoken of by its name
or style, the courts admit evidence to show
what persons did in fact constitute the firm

at the time in question ; 4 Maule & S. 13

;

2 Keen 255. If persons trade or carry on
business under a name, style, or firm, what-
ever may be done by them under that name
is binding as much as if real names had been

used ;. 1 Chitty, Bailm. 707 ;. 2 O. & P. 296

;

2 Campb. 548.

Any change in the persons composing a

firm is productive of a new signification of

the name. If, therefore, a legacy is left to

a firm, it is a legacy to those who compose
it at the time the legacy vests; see 2 Keen
255 ; 7 De G. M. & G. 673; and if a legacy

is left to the representatives of an old firm,

it will be payable to the executors of the

survivors of the partners constituting the

firm alluded to, and not to its successors in

business; 11 Ir. Eq. 451;- 1 lindl. Partn.

216.. Where a creditor takes a note made by
one partner in the firm name after its dis-

solution, whereby the time of payment of a
firm debt is extended, the other party is dis-

charged from liability; Silas v. Adams, 92

Ga. 350, 17 S. E. 280.

If a retiring partner leaves a firm and the

remaining partners agree to pay the debts

and indemnify the outgoing partner, the

creditors who -know t^iese facts and raise w
objections are bpund to treat tbe outgoing

partner merely as gurety for the debts;

[1894] A. C. 586.

, Again, an authority given to a firm. of two
partners; cannot, it would seem,- he exercised

by them and a third person afterwards taken

into partnership with, them; 6 Bing. ,N. C.

201. . See .7 Hare 351; 4 Ves. 649.

,The add,ition of a member to a firm cre-

ates a new firm and operates as a dissolu-

tion of tlie old one^ even though the business

be cpntj^ued under the old firm narne, and

•Sp .^o.esithe retirpm^nt .of a member; Allen

v.Log^n,' 96 Mo. ,591, 10 S. W. 149..

A name may, be a trade-mark; and, if it

is, the use of it by others will be illegal, if

they pass off themselves or their own goods
for' the firm, or the goods of the firm whose
name is made use of,' 2 Keen 213 ; 4 K. &
J. 747. Moreover, if this is dpne intentional-

ly, the illegality, will not be a^Cected, by the

circumstance tljat the Imitators of the trade-

mark are themselves oj the same ,name as

those whose mark they Imitate; 13 Beav.

209; 3 De G. M. & G. 896.

The protection of a name is npt confined

to" individuals, but the right belongs as well

to a partnership ; Meriden Britannia Cq. v.

Parker, 39 Gonn. 450, 12 Am. Rep, 401,; Mat-
tingly Y. Mattingly, 96 Ky. 430, 27 S. W. 985,

17 Ky. Law.Bep. 1 ; id,, 31 S. W. 279, 17 Ky,;

Law Rep. 1 ; Fish Bros. Wagon Co. v. Wag-
on Works, 82 Wis. 546, 52 N. W. 595, 16 L.

R. A. 453, 33 Am; St. Rep. 72.

Where one partner acts for the firm in

demanding illegal charges and detains goods

until they are paid, every member of the

firm is liable for damages; Lockwood v.

Bartlett, 130 N. Y. 340, 29 N. E. 257.

An action by a firm may be defeated by

a defence founded on the conduct of one of

the ..partners. If one member of. a firm is

guilty of a fraud in entering into a contract

on behalf of the firm, his fraud may be re-

lied on as a defence to an action on the con-

tract brought by him and his copartners ; for

their innocence does not purge his guilt See

Ry. & M. 178 ; 2 Beav. 128 ; 9 B. & O. 241.

The above rule seems not to rest upon the

ground that the act of the one partner is

imputable to the firm; Pars. (Jas.) Part.

139 ; it governs when the circumstances are

such as to exclude the doctrine of agency.

Thus, if a partner pledges partnership prop-

erty, and in so doing clearly acts beyond the

limits of his authority, still, as he cannot

dispute the validity of his own act, he and
his copartners cannot recover the property

so pledged by an action at law ; 5 Exch. 489.

So, although a partner has no right to pay

his own separate- debt by setting off against

it a debt due from his creditor to the firm,

yet if he actually agrees that such set-off

shall be made, and it is made accordingly, he
and his copartners cannot afterwards in an
action recover the debt du6 to the firm; 7 M.

& W. 204 ; 9 B. & C. 532. When a partner

executing a firm note waives exemptions, and
signs the firm name, the waiver is confined

to the partner signing ; Reed Lumber' Co. v.

Lewis, 94 Ala. 626, lO South. 333. An in-

dividual note given by a partner, and in-

dorsed by him in the firm name without au-

thority, in satisfaction of a debt which the
creditor knows to be that of the individual,

is not enforceable by the latter against the
firm ; Lyon v. Fitch, 18 N. Y. Supp. 867.

If .a person becomes surety to a firm, it is

Important to ascertain whether he clearly

contemplated changes in the firm, arid agreed

to become surety to a fluctuating body, or

not. If he did, Ms liability is not discharged

by any change among the members consti-

tuting the partnership at the time he became
surety; 10 B. & C. 122; 5 B. & Aid. 261;

but if no such intention can be shown, then

a contract of suretyship entered into with a

firm wUl be deemed to be binding so long

only as the firm remains unchanged, and
Consequently any change in it, whether by
the death or the retirement of a partner; T
Hare 50; 3 Q. B. 703; or by the introduc-

tion of a new partner; 2 W. Bla. 934; im-

mediately puts an end to the surety's lia-

bility so far as subsequent events are con-

cerned. In all such cases the surety's posi-

ition aad risk are : altered, and, wjiether he.
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has In fact been damnified by the change or

not, he has a right to say, non in hwo fw-

dera veni. Similar doctrines apply to cases

where a person becomes surety for the con-

duct of a firm ; 5 M. & W. 580. See 6 Q. B.

514 ; 4 B. & P. 34 ; 8 CI. & F. 214 ; 1 Lindl.

Partn. 172.

Classification or Pabtnesships. The
Roman law recognized five sorts of partner-

ship. First: soctetas urdversorum ionorum,
a community of 'goods: probably a survival

of the old tribal relation. Second: societas

nniversorum giiw ex quwstu veniunt, or part-

nership in everything which comes from
gain,—the usual form ; Pothier, Part. nn.

29, 43. Such contracts are said to be within
the scope of the common law; but they are
of very rare existence ; Story, Part. § 72

;

U. S. Bank v. Binney, 5 Mas. 183, Fed. Cas.

No. 16,791. Third: societas vectigalvum, a
partnership In the collection of taxes. It was
not dissolved by the death of a member;
and if it was so agreed in the beginning,

the heir immediately succeeded to the place

of the ailcestor. Fourth: societas negotia-

tionis alicujus, i. e. in a given business ven-
ture. Fifth: societas certarum rerum vel

unius rei, i. e. in the acquisition or sale of

one or more specific things ; Pothier, Part.

*24.

In the French law there are four prin-

cipal classes of partnership; First: en nom
ooUectif, the ordinary general partnership.

Second: en commandite, an association cor-

responding to our limited partnership, com-
posed of general and special partners in

Which the liability of the latter is limited to

the fund invested by them. Third: anonyme,
a joint stock company vrith limited liability.

Fourth: en participation, simply a partner-

ship with a dormant partner; Merlin, Bi-
pert. de Jur. tit. Soci6t6; Mackenzie, Rom.
Law 217; Pothier, Part *39. See Goiraud,

Code, etc.

In the common law all partnership is for

gain. General partnership is for a general

line of business ; 3 Kent *25 ; Cowp. 814.

But where the parties are engaged in one
branch of trade or business only,, they would
be usually spoken of as engaged in a general

partnership ; Story, Part. § 74. Special or
particular partnership is one confined to a
particular transaction. The extent or scope

of the agreement is different in the two cases,

but the character of the relation is the same.
A partnership may exist in a single transac-

tion as well as in a series ; Daveis 323

;

Solomon v. Solomon, 2 Ga. 18 ; 3 C. B. 641

;

SchoUenberger v. Seldonridge, 49 Pa. 83.

Special or limited partnership differs from
the ordinary relation. It is composed of

general partners to whom all the ordinary

rules of partnership apply, and of limited

partners with ciTcumscribed power and lia-

bility limited to the amount of their contri-

bution. The privilege, is imparted by charter

Bouv.—156

in England. In America it exists by statute

;

and unless the provisions of the act are

strictly complied with, the association mil

be treatjed as a general partnership ; 3 Kent
*35; Van Ingen v. Whitman, 62 N. Y. 513;

Henkel v. Heyman, 91 111. 96; Vanhorn v.

Corcoran, 127 Pa. 255, 18 Atl. 16, 4 L. R. A.

386. The special exemption of a limited

partner will be recognized in other jurisdic-

tions than the one in which the association

is formed, though the firm has made the con-

tract in the , foreign jurisdiction ; King v.

Sarria, 69 N. T. 24, 25 Am. Rep. 128.

Another sort of association is styled Um-
ited partnership. It is of recent, statutory

origin and strongly resembles a corporation.

The members incur no liability beyond the

amount of their subscription; _ unless they

violate in some manner the requirements of

the statute under which they organize. It

is a general requirement, that the word "lim-

ited" be in all cases added to the firm name.
Limited partnerships in Pennsylvania, which
can be sued in the partnership name, are

nevertheless not corporations entitled to sue

as artificial citizens of the states, within
the constitution and laws of the United
States; Imperial Refin. Co. v. Wyman, 38
Fed. 574, 3 L. R. A. 503.

In Louisiana and in Panama and the Canal
Zone, under the civil law, a limited partner-

ship is known as a partnership in com/men-

dam; and in Hawaii it is provided that lim-

ited partnerships may be formed between
corporations. For a list of statutes on the

subject in force to 1911, see Gilmore, Partn.

597, n. 20.

There is still another class of partner-
ships, called joint-stock companies (q. v.).

Sub-partnerships. The delectus personw,
•q. v., which is inherent in the nature of part-

nership (excepting mining partnerships; see

Kahn v. Smelting Co., 102 U. S. 641, 26 L.
Ed. 266; Duryea v. Burt, 28 Oal. 569; and
joint-stock companies, and certain partner-

ship associations in Massachusetts; see Ed-
wards V. Gasoline Works, 168 Mass. 564, 47
N. E. 502, 38 L. R. A. 791) precludes the in-

troduction of a stranger into the firm with-

out the concurrence of all the partners;
Gilmore v. Black, 11 Me. 488; Putnam v.

Wise, 1 Hill (N. Y.) 234, 37 Am. Dec. 309;
Moddewell v. Keever, 8 W. & S. (Pa.) 63;
Channel v. Fassitt, 16 Ohio 166 ; 2 Rose 254.

Yet no partner is precluded from entering

into a sub-partnership with a stranger: nam
socii mei socius meus socius non est. In
such case the stranger may share the profits

of the particular partner with whom Tie con-

tracts ; and although it has been decided that

it is not true as a general proposition that

such stranger will not be liable for the debts

of the general partnership ; Fitch v. Harring-
ton, 13 Gray (Mass.) 468, 74 Am. Dec. 641;
still, it is quite evident that a mere partici-

j)ation in ^profits renders one responsible only
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for the debts and liabilities of those with
whom he participates; and, inasmuch as
such stranger shares the profits only of and
with one of the partners, he can be held only
as the partner of that partner ; he cannot
be held as a partner in the general partner-
ship, because he does not share or partici-

pate with the other persons who compose it.

See 3 Kent 52; 1 B. & P. 546; Reynolds v.

Hicks, 19 Ind. 113; Meyer r. Krohn, 114 111.

574, 2 N. E. 495. Besides, a sub-partner does
not receive a certain share of the whole
profits of the firm, but only a part of a slfare

thereof; and he does not receive this part
of a share, nor is he entitled to interfere

with it at all, to say whether it shall be more
or less in amount, until it has actually been
set out and .the time has come for a division

between himself and the partner with whom
he contracted. He does not draw out of the
general concern any of its profits; he only
draws from the profits of one who has pre-

viously drawn them from the general part-

nership. See 6 Madd. 5; 4 Russ. 285. If

this stranger has caused damage to the part-

nership by his default, the party who has
taken him into the partnership will be liable

to the other partners the same as if he had
done the damage himself; Pothier, Part,
n. 93.

Any number of partners less than the
whole may form an independent co-partner-

ship, which, though not strictly a sub-part-
nership, is entitled to a separate standing In
equity. In case of insolvency the subordi-
nate co-partnership is treated as a distinct

concern, and the assets are marshalled ac-

cordingly. Consequently, although the credi-

tors of the smaller firm are strictly separate
creditors when compared with the creditors

of the larger firm; yet debts owing by one
firm to the other are collected on insolvency
for the benefit of the creditors of the credi-

tor firm ; 1 B. & P. 589 ; 1 Cox 140. See In re

Haines & Co.'s Estate, 176 Pa. 354, 35 Atl.

237. Indeed, one partner may have this

independent standing if the trade is distinct

;

Lind. Part. 2d Am. ed. *725. But the debts
must arise in the ordinary course of trade;
Lind. Part. 2d Am. ed. *527.

Quasirpartnerahip. This is simply the case
of a man who without being actually a part-

ner, holds himself out or suffers himself to

be held out as such; he is estopped to deny
his liability as a partner ; Hicks v. Cram,
17 Vt. 449; 6 Ad. & E. 469; Sun Ins. Co. v.

Kountz Line, 122 U. S. 583, 7 Sup. Ct. 1278,

30 L. Ed. 1137. This rule of law rests, not
upon the ground of the real transaction be-

tween the partners, but upon principles of
general policy, to prevent the frauds to which
creditors would be liable If they lent their

money upon the apparent credit of three or
four persons, when in fact they lent it only

to two of them, to whom, without others

they would not have been willing to lend

anything ; 3 Kent 32 ; Purviance v. McClin-

tee, 6 S. & R. (Pa.) 259; Gill v. Kuhn, id!.

333; Dob v. Halsey, 16 Johns. (N. Y.) 40, 8
Am. Dec. 293; Osborne v. Brennan, 2 N. &
McC. (S. C.) 427, 10 Am. Dec. 614; Brown
V. Grant, 39 Minn. 404, 40 N. W. 268 ; Fletch-

er V. Pullen, 70 Md. 205, 16 Atl. 887, 14 Am.
St Rep. 355. -

In legal effect it is a partnersTiip by estop-

pel which exists only where the parties have
not agreed to be, and are not in fact, part-

ners but are held as such only because they

have so represented themselves, and some
third person has relied upon the representa-

tions; Deputy V. Harris, 1 Marv. (Del.) 100,

40 Atl. 714; Uhl v. Harvey, 78 Ind. 26; Llght-

hiser v. Allison, 100 Md. 103, 59 Atl. 182.

The term "holding one's self out as part-

ner" imports, at least, the voluntary act of

the party holding himself out; Morgan v.

Farrel, 58 Conn. 413, 20 Atl. 614, 18 Am.
St. Rep. 282; 2 Camp. 617; but no particu-

lar mode of. holding himself out is requisite

to charge a party. It occurs most frequently

where a partner retires from a firm and his

retirement is not made known. It may be
express and either by direct assertion or by
authority to a partner to use the party's

name. It may result from negligence, as a
failure to forbid the use of one's name by
the firm; Poillon v. Secor, 61 N. Y. 456;
Drennen v. House, 41 Pa. 30; Dailey v.

Coons, 64 Ind. 545; Bamett Line of Steam-
ers V. Blackmar, 53 6a, 98. It must appear
that the ''holding out" was done by him or
by his consent; Seabury v. BoUes, 51 N. J.

L. 103, 16 Atl. 54, 11 L. R. A. 136; Munton
V. Rutherford, 121 Mich. 418, 80 N. W. 112;
Rittenhouse v. Leigh, 57 Miss. 697; 8 L. J.

C. P. 257.

Holding out is a question of fact ; Stephen
son V. Cornell, 10 Ind. 475 ; Nelson Distilling
Co. V. Loe, 47 Mo. App. 31 ; Fletcher v. Pul-
len, 70 Md. 205, 16 AU. 887, 14 Am. St. Rep.
355. The usual evidence to charge a party
in such cases is that he has suffered the use
o( his name over the shop-door, etc., or that
he has done other acts, or suffered his agents
to do acts; Wright v. Boynton, 37 N. H. 9,

72 Am. Dec. 319; no matter of what kind,

suflScient to induce others to believe him to

be a partner; Buckingham v. Burgess, 3
McLean 364, Fed. Cas. No. 2,087; id., 3 Mc-
Lean 549, Fed. Cas. No. 2,089; 3 Camp. 310,
per Tindal, C. J. ; State v. Wiggin, 20 N. H.
453; Holmes v. Porter, 39 Me. 157; Car.-

michael v. Greer, 55 Ga. 116; K.-irtlett v.

Raymond, 139 Mass. 275, 80 N. E. 91; Mc-
Clellan Dry-Dock Co. v. Steamboat Line, 43
La. Ann. 258, 9 South. 630. A person is not
relieved from liability though he was induc-
ed by the fraud of others to hold himself out
as a partner with them. See 5 Blngh. 521

;

1 Rose 69. The holding out must have been
before the contract with the third person
was entered into, and must have been the
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inducement to it ; 7 B; & C. 409 ; Wright v.

Powell, 8 Ala. 560 ; Hefner v. Palmer, 67 111.

161 ; Palmer v. PInkham, 37 Me. 252 ; Howes
V. Flsk, 67 N. H. 289, 30 Atl. 351. A third
party will be held liable as a partner only
to one who knew of the holding out at the

time he acted and who acted in reliance up-
on it; 1 B. & Aid. 11; Thon»pson v. Bank,
111 U. S. 529, 4 Sup. Ct. 689, 28 L. Ed. 507;
Marble v. Lypes, 82 Ala. 322, 2 South. 701;
Partridge v. Kingman, 130 Mass. 476; Bur-
nett V. Snyder, 81 N. Y. 550, 37 Am. Rep.
527 ; Adrian Knitting Co. v. R. Co., 145 Mich.
323, 108 N. W. 706; Spaulding v. Nathan,
21 Ind. App. 122, 51 N. E. 742; Daniel v.

Schultz, 12 Ky. L. Rep. bo7 ; and so is "the

great weight of authority"; Gilmore, Partn.

66 ; though on the strength of a rule laid

down in Parsons, Partn. (3d Ed.) 130, there

is at least one case contra, Poillon v. Secor,

61 N. Y. 456, which may be considered as
overruled by subsequent cases; Central City
Sav. Bk. V. Walker, 66 N. Y. 424; Cassidy
V. Hall, 97 N. Y. 159 ; Rogers v. Murray, 110

N. Y. 658, 18 N. E. 261 ; and it was said that
the cases of Poillon t. Secor, 61 N. Y. 456
and 2 H. Bla. 242, cannot be considered as
good law; Pars. Partn. Beale's ed. § 93. If

the plaintiff knew at the time he made the

contract that the party he seeks to charge
was not a partner, he cannot hold him as
such; Willis 'v. Rector, 50 Fed. 684, 1 C. C. A.

611; or if the plaintiff had notice of any
kind; Alabama Fertilizer Co. v. Reynolds,
85 Ala. 19, 4 South. 639; I.Camp. 404; and a
representation made after the contract was
entered into will not charge the defendant;
1 C. M. & R. 415. The doctrine is based up-

on estoppel. But it has been held that even
where there was no evidence that the plain-

tiff was misled, the reputed partner will be
held liable ; Rizer v. James, 26 Kan. 221.

Where the new firm had the same name
as the old, one who sold goods to the former
may recover of the members of the old firm,

though notice of dissolution was published
in a newspaper, and though the old firm

owed him nothing at the dissolution, and
though he did not know the names of the
members of the old firm ; Elkinton v. Booth,
143 Mass. 479, 10 N. E. 460.

Where persons hold themselves out as a
corporation, without having even a de facto
corporate existence, persons dealing with
them, if not estopped to deny their corporate

existence, may hold them liable as partners

;

Eaton V. Walker, 76 Mich. 579, 43 N. W.
638, 6 I/. R. A. 102; EUot v.rHimrod, 108 Pa.

569 ; Wechselberg v. Bank, 64 Fed. 90, 12 C.

C. A. 56, 26 L. R. A. 470. Other cases hold

that the remedy is against the agent who
professed to act for a non-existent corpora-

tion; 1 Thomps. Corp. § 418; Fay v. Noble,

7 Cush. (Mass.) 188. Where there is a de

fact/) corporation, the members cannot be

held as partners ; Snider's Sons Co. v. Troy,

91 Ala. 224, 8 South. 658, 11 U R. A. 515,

24 Am. St. Bep. 887; Stout v. Zulick, 48 N.

J. L. 599, 7 Atl. 362 ; Planters' & Miners' Bk.

V. Padgett, 69 Ga. 159. If the organization

is defective and the parties act in good faith,

they are not liable as partners; Gartside

Coal Co. V. Maxwell, 22 Fed. 197 ; American
Salt Co. V. Heidenheimer, 80 Tex. 344, 15 S.

W. 1038, 26 Am. St. Rep. 743 ; contra, Ferris

V. Thaw, 72 Mo. 446; Whipple v. Parker, 29

Mich. 369. Text writers differ widely. That
stockholders in a defective or illegal corpo-

ration are liable as partners, see Cook,

Stockh. § 233; contra, whether the corpora-

tion is de facto or not ; Moraw. Priv. Corp. S

748; Tayl. Priv. Corp. § 148; Bates, Partn.

§ 4. Incorporators who transact business

upon the strength of an organization which
is materially defective, are individually li-

able, as partners, to those with whom they
have dealt Failure to record the charter

as required by law, renders the incorpora-

tors personally liable toi persons who deal

with them without knowledge of the at-

tempted incorporation or without knowledge
of facts which ought to put them on inquiry

;

Guckert v. Hacke, 159 Pa. 303, 28 Atl. 249.

Where persons enter into articles of as-

sociation for banking purposes, and go
through the usual steps for forming a cor-

poration, such as subscribing for shares, etc.,

but without a charter, they are liable as
partners; Pettis v. Atkins, 60 111. 454.

Where persons associate together to form a
corporation, but none is formed, by reason
of a failure to comply with the statute, they

become a gMO«i-partnership ; Flagg v. Stowe,

85 111. 164 ; but not as against a creditor who
is also a stockholder; Loverin v. McLaugh-
lin, 161 111. 417, 44 N. E. 99 ; or is a director

;

Curtis V. Tracy, 169 .111. 233, 48 N. E. 399,

61 Am. St. Rep. 168 ; or when it appears that

third parties dealt with the concern as a\
corporation; Merchants & M. Bk. v. Stone,

38 Mich. 779.

If the charter is obtained by fraud, the
members will be held liable as partners;

Paterson v. Arnold, 45 Pa. 410; or if it be
obtained for gambling purposes ; McGrew v.

City Produce Exch., 85 Tenn. 572, 4 S. W. 38,

4 Am. St. Rep. 771. Where parties go to
another state to get a charter to carry on
business in their own state, with powers
which they could not obtain at home, they
vrtll be held liable as partners, the transac-
tion being substantially forbidden by stat-

ute; Empire Mills v. Grocery Co., 4 Will-

son, Civ. Cas. Ct. App. § 221, 15 S. W. 200,

505, 12 L. B. A. 366; contra, Demarest v.

Flack, 128 N. Y. 205, 28 N. Y. 645, 13 L. R.
A. 854. It is held that when parties incor-

porate in one state to do business in another,
they are partners; Hill v. Beach, 12 N. J.

Eq. 31; contra, Second Nat. Bank v. Hall,
35 Ohio St 158; Cook, St & Stockh. § 237;
Atchison, T. & S. F. R. Co. v. Fletcher, 35.
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Kan. 242, 10 Pac. 596. The' Intent to form a
corporation will not prevent parties being
held as partners; Martin v. FeweU, 79 Mo.
401.

After dissolution of a corporation, stock-

holders are not UaWe as partners for cor-

porate debts ; Central City Sav. Bk. v. Walk-
er, 66 N. T. 424; unless they agree to con-

tinue the business as partners; National Un-
ion Bk. V. Landon, 45 N. Y. 410.

The fact that a special partner fails to

comply with the stipulated requirements,

does not change his special partnership into

a general one, but simply makes him liable

to creditors as a general partner ; Abendroth
V: Van Dolsen, 131 U. S. 66, 9 Sup. Ct. 619,

33 L. Ed. 57.

The Scope ajstd Subject-Matteb. A part-

nership is primarily a commercial relation.

The notion has, however, been gradually ex-

tended to include other associations than
those for trade merely : e. g. partnerships

between two attorneys at law; Livingston

V. Cox, 6 Pa. 360; Warner v. Griswold, 8
Wend. (N. Y.) 665; Smith v. Hill, 13 Ark.
173. It is said by Collyer that "perhaps it

may be laid down generally that a partner-

ship may exist in any business or transac-

tion which is not a mere personal office, and
for the performance of which payment may
be enforced." Colly. Part 5th ed. § 56.

The classification of partnerships with re-

spect to the nature of the business is into

trading and non-trading forms and the dif-

ference is in the powers of the partners, as

in the former they have implied power to

borrow money and to give the firm . paper
therefor, but in the latter they have no such

power unless the act in question is clearly

within the scope of the firm's business; Lee
V. Bank, 45 Kan. 8, 25 Pac. 196, 11 L. R. A.

238; Alley v. Bowen-Merrill Co., 76 Ark. 4,

88 S. W. 838, 113 Am. St. Rep. 73, 6 Ann.
Cas. 127; Kimbro v. Bullitt, 22 How. (U. S.)

256, 16 L. Ed. 313; and the burden is on
the plaintiff to show authority, express or

implied, or ratification; Pease v. Cole, 53
Conn. 53, 22 Atl. 681, 55 Am. Rep. 53. For-
merly the question whether the act done was
within the scope of the busine^, was for the
jury ; Irwin v. Williar, 110 U. S. 499, 4 Sup.

Ct. 160,, 28 L. Ed. 225; but latterly in the

case of ordinary transactions, the question

was treated as one of law for the court ; Al-

sop V. Trust" Co., 100 Ky. 375, 38 S. W. 510;

Farmer v. Bank, 51 S. W. 586, 21 Ky. L. Rep.

425 ;. and in one case it was said to be a
matter of which courts take judicial cog-

nizance under the law merchant; WoodrufE

V. Scaife, 83 Ala. 152, 3 South. 311; and see

Oilmore, Partn. 287.

The early law did not recognize partner-

ships for trading in land, because the land

was all held by the barons who did not

engage in trade. But in modem times, and
especially in America, where the social con-

ditions are different, land Is largely held by

speculators whose operations as partners the

law must recognize ; Dudley v. Llttlefield, 21

Me. 421, 422 ; Kramer v. Arthurs, 7 Pa. 165

;

Ludlow's Heirs v. Cooper's Devisees, 4 Ohio

St 1; Chester v. Dickerson, 54 N. Y. 1, 13

Am. Rep. 55a In transferring title to and
from the firmthe ordinary rules of convey-

ancing must be observed. When the title Is

in all the partners, all must join in the deed;

if in the name of one, he alone need execute

;

Story, Part § 92 ; Coles v. Coles, 15 Johns.

(N. Y.) 159, 8 Am. Deo. 231; Davis v. Chris-

tian, 15 Gratt (Va.) 11; Arnold v. Steven-

son, 2 Nev.:234.

Building ' operations are now upon the

same footing as land speculations ; Reynolds

V. Cleveland, 4 Cow. (N. Y.) 282, 15 Am. Dec.

369.- But the tradition has been too strong

to be impaired as yet in landlord and tenant

cases. Farming on shares is not partner-

ship. The owner of land may either receive

a share in the produce as rent, or give such

•a portion to a laborer in lieu of wages;
Lind. Part Am. ed. *651 ; Keiser v. State, 58

Ind. 379. But there may be a partnerships in

the development of land owned by one; Aut-

rey v. Frieze, 59 Ala. 587.

A much mooted question whether under

the Statute of Frauds an ordinary contract

of partnership for dealing in
^
land either

incidentally or as a business, must be in

writing, seems to be determined, on the

weight of authority, in the negative; Wil-

liams V. Gillies, 75 N. Y. 197; Pennybacker
V. Leary, 65 la. 220, 21 N. W. 575; Marsh v.

Davis, 33 Kan. 326, 6 Pac. 612; Brooke v.

Washington, 8 Gratt. (Va.) 248, 56 Am. Dec.

142; Van Housen v. Copeland, 180 111. 74,

54 N. B. 169; Stitt v. Lumber Co., 98 Minn.
52, 107 N. W. 824; Garth v. Davis, 120 Ky.

106, 85 S. W. 692, 117 Am. St Rep. 571; Mor-
gart V. Smouse, 103 Md. 463, 63 Atl. 1070, 115

Am. St Rep. 367, 7 Ann. Cas. 1140; Pall

River Whaling Co. v. Borden, 10 Cush.
(Mass.) 458; contra, Goldstein v. Nathan,
158 111. 641, 42 N. E. 72; Norton v. Brink, 75

Neb. 566, 106 N. W. 668, 110 N. W. 669, 7 L.

R. A. (N. S.) 945, 121 Am. St. Rep. 822;
Schultz V. Waldons, 6,0 N. J. Eq. 71, 47 Atl.

187; Appeal of Everhart, 106 Pa. 349;
Langley v. Sanborn, 135 Wis. 178, 114 N. W.
787 ; Scheuer v. Cochem, 126 Wis. 209, 105 N.
W: 573, 4 L. R. A. (N. S.) 427; McKinley v.

Lloyd, 128 Fed. 519. This is said to result

from the fact that partnership is based on
a contract which may be shown by oral evi-

dence and then what are its assets and the
interests of the partners may be also shown
by such evidence; 5 Ves. 309 ; 5 Hare 369';

contra. Smith v. Burnham, 3 Sumn. 435, Fed.
Cas. 13,019, where Stoty, J., discusses the
authorities at large; and see Gilmore, Pafta.

94, where the cases are cdllected.

See infra, as to mining partnerships; also
Mines aNd Miniito.
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Firm Property. Partners have, presump-
tively,- the same Interest In the stock that

they have in the profits; Ryder v. Gilbert,

16 Hun (N. Y.) 163. Their shares are pre-

sumed to be eqnal both in capital and prof-

its; Ryder v. Gilbert, 16 Hun (N. T.) 163;
Griggs V. Clark, 23 Oal. 427. Where no defi-

nite arrangement is made between partners
as to a division of profits, the presumption
of la;w is that they are to be equally divided

;

Frazer v. Linton, 183 Pa. 186, 38 Atl. 589.

But a joint stock is not essential to a part-

nership. The partner without capital is then
interested, not In the fund, but in the ad-
venture ; 2 Blngh. 170; Moore v. Huntington,
7 Hun (N. Y.) 425; Bwell's Lind. Part. *13.

Sometimes a partnership exists between
parties merely as the managers and dis-

posers of the goods of others; 4 B. & Aid.

663 ; Walden v. . Sherburne, 15 Johns. (N.

Y.) 409, 422. So, it seems, two persons may
be owners in common of property, and also

partners in the working and management of

it for their common benefit.; 2 C. B. N. S.

357, 363; 16 M. & W. 503.

Whether a partnership includes the capital

stock, or is limited to the profit and loss,

must be determined from the agreement and
intention of the parties ; Bradbury v. Smith,

21 Me. 120. See 4 B. & C. 867; Story, Part.

§ 26.

A partner may contribute only the use of

Ms • capital, retaining full control of the
principal; and he may charge interest for

the use whether profits are earned or not;

Ewell's Lind, Part. *328. If, however, the
firm funds are expended in repairing and
improving the property thus placed at their

disposal, it becomes partnership stock

;

Ewell's Lind. Part. *330 ; Lane v. Tyler, 49
Me. 252; Deveney v. Mahoney, 23 N. J. Eq.

247 ; Appeal of Clark, 72 Pa. 142.

The partnership property consists of the
original stock and the additions made to it

in the course of trade. The term means
such property, real and personal, as by the
agreement of the partners is to be devoted to

firm purposes ; Jenkins v. Jenkins, 81 Ark.

68, 98 S. W. C85; and when one partner put
in his property as against the other's ex-

perience, the partnership was only as to the
profits ; Hillock v. Grape, 111 App. Dlv. 720,

97 N. Y. Supp. 823.

All real estate purchased for the partner-

ship, paid for out of the funds thereof, and
devoted to partnership uses and trusts,

whether the legal title is in one or all of the

partners, is treated in equity in the same
manner as other partnership property until

the partnership accouAt is settled and the

partnership debts are paid; 5 Ves. 189; Fall

River W. Co. v. Borden, 10 Cush. (Mass.)

458 ; 3 Kent 37 ; Jarvis v. Brooks, 27 N. H.

37, 59 Am. Dec. 359 ; Ewell's Lind. Part
'*324. Leases or real estate taken by one

partner for partnership purposes, mines, and
tiraile-iiiarks are held to be partnership prop-

erty; 1 Taunt. 250; Story, Part. § 98. The
good-will of a business Is an asset of the firm.

But Kent says, "The good-will of a trade

is not partnership stock;" 3 Kent 64. The
good-will of a professional partnership be-

longs, in the absence of express stipulations,

exclusively to the survivors ; 3 Madd. 64

;

a surviving partner has the right to 'carry

on the business under the firm name ; 28

Beav. 536; 34 id. 566; Caswell v. Hazard,

121 N. Y. 484, 24 N. E. 707, 18 Am. St. Rep.

833 ; 7 Sim. 421 ; Staats v. Hewlett, 4 Den.

(N. Y.) 559; contra, Penn v. BoUes, 7 Abb.

Pr. (N. Y.) 202 ; Colton v. Thomas, 7 Phila.

(Pa.) 257; the reason being assigned that

to permit it would impair the value of the

good-will and might subject the retired part-

ners to additional liabilities ; Lindl. Partn.

2d Am. Ed. *444 ; 43 Ch. D. 208. It is said

to be the better opinion that the firm name
is an asset of the firm ; Pars. Partn; § 182,

n. Where there is a sale of the business to

a partner, the latter does not, without ex-

press agreement, acquire a right to the firm

name; 43 Ch. D. 208 (C. A.) ; Williams v.

Parrand, 88 Mich. 473, 50 N. W. 446, 14 L.

R. A. 161 ; but see 10 Oh. D. 436 (0. A.) ;

Holmes, B. & H. v. Mtg. Co., 37 Conn. 278,

9 Am. Rep. 324 ; even so as to advertise him-
self as "successor" ; id.; but he may adver-

tise that he Is "Jate of" the former firm;' id.

A continuing partner who has acquired- the

right to a retiring partner's name, cannot

transfer it to a corporation ; Bagby & R. Co.

V. Rivers, 87 Md. 400, 40 Atl. 171, 40 L. R. A.

632, 67 Am. St. Rep. 357 ; nor, when in sell-

ing out, there was no mention of the good-

will, can he use it so as to give third persons

cause to believe that the retired partner is

still associated with the business; McGowan
Bros: P. & M. Co. v. McGowan, 22 Ohio St.

370.

The firm name is a part of the good-will

;

Hegeman & Co. v. Hegeman, 8 Paly (N. Y.) 1

;

upon dissolution, it passes as such to one who
buys the business and continues it; Adams
V. Adams, 7 Abb. N. C. (N. Y.) 292 ; L. R. 10

Ch. Dlv. 4-36 ; subject only to the liability to

be enjoined in the absence of a special agree-

ment if he make such use of it as to cause
injury to the purchaser of the business ; L.

R. 45 Ch. D. 577 ; in whose hands it was held

taxable capital employed in the state, al-

though the then owner was a corporation of

another state, in 'which it had never done
any business ; People v. Roberts, 159 N. Y.

70, 53 N. E. 685, 45 L. R. A. 126 ; but if one
partner transfers Ms interest with the Tit-

derstandlng that his co-partners are to suc-

ceed to the business, he cannot use the firm

name In a similar business in the vicinity

;

Brass & I. W. Co. v. Payhe, 50 Ohio St. 115,

33 N. E. 88, 19 L. R. A. 82. Otherwise, on
dissolution and a division of firm assets,

each partner may use the firm name in' a
similar business ; 34 Beav. 566 ; Lathrop v.
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Lathrop, 47 How. Pr. (N. Y.) 532 (but see
Blumenthal v. Strauss, 53 Hun 501, 6 N. Y.
Supp. 393) ; see Morgan v. Schuyler, 79 N.
Y. 490, 35 Am. Rep. 543 ; but be must not
do it in such a way as to mislead the public

;

L. R. 9 Ch. Div. 196 ; McGowan Bros. P. &
M. Co. V. McGowan, 22 Ohio St.. 370. The
name of a withdrawing partner cannot be
used by the remaining partners without an
agreement; L. R. 43 Ch. Div. 208; nor can
a partner who buys the firm stock In trade,

but not the good-will, keep the name of the

retiring partner in the firm Dame; 26 L. J.

N. S. 391. There are statutes which partial-

ly govern the subject in New York and Mas-
sachusetts. See Vonderbank v. Schmidt, 44
La. Ann. 264, 10 South. 616, 15 L. E. A. 462,

32 Am. St. Rep. 336 ; Good-Will.
A ship, as well as any other chattel, may

be held in strict partnership; 3 Kent 154;

Lamb v, Durant, 12 Mass. 54, 7 Am. Dec. 31.

But ships are generally owned by parties as

tenants in common ; and they are not in con-

sequence of such ownership to be considered

as partners; Harding v. Foxcroft, 6 GreenL
(Me.) 77; French v. Price, 24 Pick. (Mass.;

19; Buddington v. Stewart, 14 Conn. 404;
Hopkins v. Forsyth, 14 Pa. 34, 38, 53 Am.
Dec. 513 ; Williams v. Lawrence, 47 N. Y.

462. The same is true of any other species

of property in which the parties have only

a community of interest ; S Exch. 825 ; 21
Beav. 536. As against an assignment of

partnership property for the benefit of cred-

itors, property in the possession of and used
by the firm, cannot be claimed to have been
the individual property of a member of the

firm, ,by one to whom such member subse-

quently assigned it ; Sherman v. Jenkins, 70

Hun 593, 24 N. Y. Supp. 186.

Partners hold land by a peculiar titl^. In

one respect it most resembles an ancient joint

tenancy. Neither partner can convey title to

a moiety of the goods ; his assignee takes

subject to the right of the other partner to

have firm debts paid out of that fund ; he
therefore can assign only a moiety of what
is left after firm debts paid. Upon this prin-

ciple d^ends also the special right of sur-

vivorship for the purposes of liquidation.

With these qualificationa the partner's title

at law differs but slightly from a tenancy in

common; Story, Part. §§ 90, 97; Commer-
cial Bank v. Wilkins, 9 Greenl. (Me.) 28;

Rodriguez v. HefCerman,- 5 Johns. Ch. (N.

Y.) 417. They hold the land in common and

must grant it as other tenants In common

;

Dillon v. Brown, 11 Gray (Mass.) 179, 71

Am. Dec. 700. The legal title to the land,

with all the characteristics of realty, attach-

es to it until applied to partnership purpos-

es; Espy V. Comer, 76 Ala. 501; equity

interferes for partnership purposes only;

Wilcox V. Wilcox, 13 Allen (Mass.) 252. Co-

partners may withdraw realty from the part-

nership for the purpose of holding it in

severalty ; and in this event they become sim-

ply co-tenants in such land ; Lindley v. Da-
vis, 7 Mont. 206, 14 Pac. 717.

A partner has the same title to the sta-

tionary capital of the firm that he has to its

product In his hands for sale, but his power
over it is less extensive. He cannot sell the

permanent capital stock. The power of a

partner to sell results not from the title, but

from the general partnership relation ; Sloan

V. Moore, 37 Pa. 217.

It has been held that in order to make the

land really firm assets the title should be

in the partners as a firm, otherwise, the part-

ners would be mere tenants in common, and
the land, as to purchasers and creditors,

would be the individual estate of the part-

ners, regardless of the funds by which it was
purchased and the uses to which it was put

;

Foster v. Barnes, 81 Pa. 377 ; but as to the

partners and their representatives, the land

would belong to the firm, in such case ; How-
ard V. Priest, 5 Mete. (Mass.) 582; Appeal
of Black, 89 Pa. 203 (even if the title Is in

one partner's name; Dawson v. Parsons; 10
Misc. 428, 31 N. Y. Supp. 78; Teschemacher
V. Lenz, 82 Hun 594,- 31 N. Y. Supp. 543).

The rule is applied to cases of equitable, as

well as legal, estates; Appeal of Ebbert, 70
Pa. 79. In other cases it has been held that

where land has been bought with firm money
and is used for firm purposes, or been dedi-

cated to the firm, it must be regarded as

partnership property without considering the

record title ; Fairchild v. Fairchild, 64 N. Y.

479 ; Price v. Hicks, 14 Fla. 565 ; Dupuy v.

Leavenworth, 17 Cal. 262. It has been

thought necessary to resort to an equitable

conversion of firm land into personalty in

order to subject it to the rules governing
partnership property ; Appeal of Foster, 74
Pa. 391, 15 Am. Rep. 553 ; Riddle v. White-
hill, 135 U. S. 621, 10 Sup. Ct. 924, 34 L.

Ed. 282. But this fiction seems unnecessary.

See Lang's Heirs v. Waring, 25 Ala.. 625, 60
Am. Dec. 533; Campbell v. Campbell, 30 N.
J. Eq. 415; Buckley v. Buckley, 11 Barb.
(N. Y.) 43.

Partnership lands are liable for firm debts

prior to the claim of the widow or heirs of

a decease* partner ; Clay v. Freeman, 118
IT. S. 97, a Sup. Ct. 964, 30 L. Ed. 104. Aft-

er Uquida^on, the lands or their surplus pro-

ceeds pass as real estate ; Campbell v. Camp-
bell, 30 N. J. Eq. 415; Buckley v. Buckley,
11 Barb. (N. Y.) 43; Appeal of Foster, 74
Pa. 391, 15 Am. Rep. 553; upon a dissolu-

tion the equitable title to land passes to the
surviving partner*; Clay v. Field, 34 Fed.
375 ; Weld v. Mfg. Co., 86 Wis. 552, 57 N. W.
374; Williams v. Whedon, 109 N. Y. 333, 16
N. B. 365, 4 Am. St. Rep. 460.

If one partner buys land with firm money
and takes title in his own name, a resulting
trust arises to the firm ; Rice v. Pennypaek-
er, 5 Houst. (Del.) 279; Fairchild v. Faii;-
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child, ,64 N. Y. 471; Riddle v. Whitehill, 135

U. S. 621, 10 Sup. Ct. 924, S4 L. Ed. 282;

Pepper V. Thomas, 85 Ky. 539, 4 S. W. 297.

No length of possession by one partner of

real estate paid for with partnership funds
and conveyed to him, bars the other part-

ners; Riddle v. Whitehill, 135 U. S. 621, 10

Sup. Ct. 924, 34 L. Ed. 282. A deed made
to a partnership as grantee in the firm name,
vests in the individual partners the power to

convey; 8 C. C. App. 600,; Kelley v. Bourne,

15 Or. 476, 16, Pac. 40 ; but it has been held

that such a conveyance vests title only in

the partner whose name appears in the firm

name; Arthur v. Weston, 22 Mo. 378. In

Pennsylvania, so far as third parties with-

out notice are concerned, the title of the

firm must appear of record; Warrlner v.

Mitchell, 128 Pa. 153, 18 Atl. 337. As to

partnership realty, see Yorks v. Tozer, 59

Minn. 78, 60 N. W. 846, 28 L. R. A. 86, 50

Am. St. Rep. 395; Galbralth v. Tracy, 153

111. 54, 38 N. B. 937, 28 L. R. A. 129, 46 Am.
St. Rep. 867; Goldthwaite v. Janney, 102

Ala. 431i 15 South. 560, 28 L. R. A. 161, 48

Am. St. Rep. 56 ; Robinson Bk. v. Miller, 153

111. 244, 38 N. E. 1078, 27 L. R. A. 449, 46

Am. St. Rep. 883.

Profits made by a member of a firm

through Individual outside transactions do
not belong to the firm, though he employs

therein the skill and Information acquired

by him as a member thereof; Latta v. Kil-

bourn, 150 U. S. 524, 14 Sup. Ct. 201, 37 L.

Ed. 1169. Nor do they when made with the

consent of the firm which receives a commis-

sion on them ; Davis v. Darling, 80 Hun 299,

30 N. Y. Supp. 321 ; but if a partner avails

himself of information obtained by him in

the firm business, and uses it for any pur-

poses within the scope of the firm business,

or in competition with the firm in its busi-

ness, *he is liable to account to it for the

profits made by him
; [1891] 2 Ch. 244.

Powers of Paetneks. General rule. It

has been customary to derive the authority

of a partner from an assumed relation of

mutual agency between the members of the

firm, and it is true that the firm is respon-

sible for whatever is done by any of the

partners while acting for it within the limits

of the authority conferred by the nature of

the business carried on; 8 H. L. Cas. 268;

Loudon Sav. Fund Soc. v. Bk., 36 Pa. 498, 78

Am. Dec. 390; Keck v. Fisher, 58 Mo. 532;

Davis V. Richardson, 45 Miss. 499, 7 Am.
Rep. 732. The principle of agency applies

to copartners ; but it is only when one is

acting as their agent that he binds them;
Midland N. Bk. v. Schoen, 123 Mo. 650, 27

S. W. 547. It is perhaps more accurate to

trace a partner's power to his standing as a

co-principal, and to consider his agency an
Incident of this relation ; 5 Ch. Div. 458, L.

R 7 Ex. 218. The relation is a peculiar sort

ol agency, where t^e partner ; is , agent for

the firm and not merely for the other part-

ners ; 5 Ch. Div. 458. Whatever the source

of a partner's power, it is, as a rule, limited

to acts incident to carrying on, in the usual

way, the particular business in which the

firm is engaged, and each partner has the

power to manage the ordinary business of

the firm, and, consequently, to bind his co-

partners, whether they be ostensible, dor-

mant, actual, or nominal; 2 B. & Aid. 673;

1 Or. & J. 316; by whatever he may do, in

the course of such management, as entirely

as to bind himself. But the acts of a part-

ner wholly unconnected with the business of

the partnership do not bind the firm ; 2 B.

& Aid. 678; Eastman v. Cooper, 15 Pick.

(Mass.) 290, 26 Am. Dec. 600; Lawrence v.

Dale, 3 Johns. Ch. (N. Y.) 23; nor will an

act beyond the scope of the partnership;

Sargent v. Henderson, 79 Ga. 268, 5 S. B. 122.

The partner's authority is incident to, and
co-extensive with, the business; Pars. (Jas.)

Partn. § 133. A partner's authority to act

cannot be restricted by notice from another

partner to a third party; Gillllan v. Ins. Co.,

41 N. Y. 376. An Insolvent partner has the

same authority, even after dissolution; Hub-
bard' v. Guild, 1 Duer (N, Y.) 662. Partners
may, by agreement, restrict the authority of

a partner, as between themselves, but not as

to third parties, without notice; Pars. (Jas.)

Part. § 134 ; nor can either exclude the other

from an equal share in the management of
the concern or the possession of i>artner-

ship effects; Law v. Ford, 2 Paige (N. Y.)

310; 2 J. & W. 558.

One of two partners in the practice of

the law has no authority to accept for the
firm an agency for the mere sale of real es-

tate; Robertson v. Chapman, 152 U. S. 673,

14 Sup. Ct. 741, 38 L. Ed. 592.

Accounts. One partner can bind his firm

by rendering an account relating to a part-

nership transaction; 8 CI. & F. 121; Cady
V. Kyle, 47 Mo. 346; Lind. Part., 2d Am. ed.

*28; and the periodical statements of firm

accounts are, in the absence of fraud or mis-
take, conclusive on the partners; Stretch v.

Talmadge, 65 Cal. 510, 4 Pac. 513; Gage v.

Parmelee, 87 III. 329; Broderick v. Beaupre,
40 Minn. 379, 42 N. W. 83.

Actions. One partner can bring an ac-

tion on firm account in his own and his co-

partners' names without their consent; In
re Barrett, 2 Hughes 444,. Fed. Cas, No. 1,-

043; but they are entitled to indemnity if

he sues against their will; 2 Cr. & M. 818;
Jones V. Hurst, 67 Mo. 568. This power of a
partner survives the dissolution of the firm

;

Ward V. Barber, 1 B. D. Sm. (N. Y.) 423.
One partner cannot, as a rule, sue in his
own name for a firm debt ; the suit must be
in the names of all; Wright v. Williamson,
3 N. J. L. 978.

Admissions. After the relation of part-
nership has been established, a partner may
bind his co-partp^ by an admission; Pars.
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(Jas.) Partn. § 121; Collett v. Smith, 143
Mass. 473, 10 N. E. 173; FrankUn v. Hoad-
ley, 115 App. Div. 538, 101 N. Y. Supp. 374;
Munson v. Wlckwire, 21 Conn. 513 ; Oarls v.

Nimmons, 92 Mo. App. 66; Western Assur.
Co. V. Towle, 65 Wis. 247, 26 N. W. 1,04;

but the existence of the partnership must
be shown by other evidence; Union N. Bk.
V. Underhill, 102 N. Y. 336, 7 N. E. 293;
Hahn v. Ins. Co., 50 111. 456 ; Taft v. Church,
162 Mass. 527, 39 N. E. 283. The admissions
of a partner as to Arm business bind the
firm; 2 C. & P. 232; but are not necessarily
conclusive; .2 K. & J. 491; McElroy v. Lud-
lum, 32 N. J. Eg. 828. The admission of one
partner in legal proceedings is the admission
of all; 1 Maule & S. 259; Abrahams v.

Myers, 40 Md. 499 ; Dodds v. Rogers, 68 Ind.

110; Cady v. Kyle, 47 Mo. 346.

Appearance. In an action against part-

ners, one may enter or authorize an appear-
ance for the rest; 7 Term 207; Bennett v.

Stickney, 17 Vt. 531 ; McCuUough v. Guetner,
1 Binn. (Pa.) 214; Wheatley v. Tutt, 4 Kan.
205; contra, L. R. 8 Q. B. 398; Critchfield

V. Porter, 3 Ohio 519; see Pars. (Jas.)
Partn. § 119; 10 App. Cas. 680; bnt not
after dissolution of the firm; Haslet v.

Street, 2 McCord (S. 0.) 311, 13 Am. Dec.
724. Nor can one partner bind his co-part-

ners personally and individuaHy by entering
an appearance for them when, they are not
within the jurisdiction, nor served with pro-

cess; Phelps V. Brewer, 9 CuSh. (Mass.) 390,

57 Am.' Dfec. 56. A partner cannot authorize
an appearance for a co-partner, not subject
to the jurisdiction of the court, or if the firm
has been dissolved; Hall v. Lanning, 91 U.
S. 160, 23 L. Ed. 271 ; but a solicitor instruct-

ed by a managing partner may enter an ap-
pearance for all partners ; • [1896] 1 Q. B.
386.

ArWtration. As a general rule, one part-
ner cannot bind the firm by submitting any
of its affairs to arbitration, whether by deed
or parol; 3 Kent 49; 3 O. & B. 742; Backus
V. Coyne, 35 Mich. 5; Walker v. Bean, 34
Minn. 427, 26 N. W. 232 ; - Fancher v. Fur-
nace Co., 80 Ala. 481, 2 South. 268 ; Buchan-
an V. Curry, 19 Johns. (N. Y.) 137, 10 Am.
Dec, 200; Karthaus v. Ferrer, 1 Pet. (U. S.)

222, 7 L. Ed. 121. The reason given being
that such a power ^ is unnecessary for car-

rying on the business in the ordinary way

;

Lind. Part., 2d Am. ed. *129, *272. But the
acting partner may be bound; Buchanan v.

Curry, 19 Johns. (N. Y.) ,137, 10 Am. Dec.
200. And. the general rule is perhaps some-
what relaxed; Pars. Partn. § 121. It Is

held that one partner may bind the firm by
submission to arbitration, by an agreement

not under seal ; Gay v. Waltman, 89 Pa. 453;

but apparently only so as to bind firm as-

sets ; Gay v. Waltman, 89 Pa. 453.

Assignments. The right of a partner to

dispose of the property ot the firm extends

to the assignment of at Ifeast a portion of it

as security for" antecedent debts, as well as

for debts thereafter to be contracted ; Story,

Part. § 101; Harrison v. Sterry,- 5 Cra. (U.

S.) 289, 3 L. Ed. 104; Keck v. Fisher, 58
Mo. 532; Dana v. Dull, 17 Vt. 394. Al-

though the authorities differ, the better opin-

ion seems to be that one partner cannot,

without the knowledge or consent of his co-

partners, assign all the property of the firm

to a trustee for the benefit of creditors;

Hook V. Stone, 34 Mo. 329; Dunklin v. Kim-
ball, 5,0 Ala. 251 ; Brooks v. Sullivan, 32 Wis.
444; Mayer v. Bernstein, 69 Miss. 17, 12

South. '257; unless the co-partner is absent,

or is incapable of giving his assent or dis-

sent; Hill V. Postley, 90 Va. 200, 17 S. E.

946; Williams v. Frost, 27 Minn. 255, 6 N.
W. 793 ; but not against the assent, or with-
out the consent, of the co-partner, if the
latter is present and capable of acting; Pox
V. Curtis, 176 Pa. 52, 34 Atl. 952. A surviv-
ing partner has power to make an assign-

ment for the benefit of the firm's creditors;

Riley v. Carter, 76 Md. 581, 25 Atl. 667, 19 L.

R. A. 489, 85 Am. St Rep. 443.

Bills of exchange and promissory notes.

A partner may draw, accept, and indorse
bills and notes in the name and for the

use of the firm, for purposes within the
scope of its business; 7 Term 210; Blodgett

V. Weed, 119 Mass. 215; Zuel v. Bowen, 78
111. 234; First N. Bk. v. Freeman, 47 Mich.
408, 11 N. W. 219; Ketcham N. Bk. v. Hagen,
164 N. Y. 446, 58 N. E. 523; Pettyjohn v.

Bank, 101 Va. Ill, 43 S. E. 203. A restric-

tion of this power by agreement between
the partners does not affect third persons un-
less they have notice; Lagan v. Cragin, 27
La. Ann. 352 ; Faler v. Jordan, 44 Miss. 283.
This power cannot be exercised after disso-
lution of the firm; Carleton v. Jenness, 42
Mich. 110, 3 N. W. 284; Curry v. White, 51
Cal. 531 ; but its exercise may bind the firm
if such dissolution be without proper notice

;

Stimson v. Whitney, 130 Mass. 591 ; or when
the other party subsequently assents thereto

;

Norton v. Oil Can Co., 98 Ga. 468, 2b "s. E.
501.

The doctrine is generally limited to part-
nerships in trade and commerce, and does
not apply to other partnerships, unless it is

the common usage of such business so to
bind the firm, or it is necessary for the due
transaction thereof; Dowling v. Bank, 145
Ii. S. 512, 12 Sup. Ct. 928, 36 L. Ed. 795.

Non-trading partners, such as farmers ; Ulery
V. Ginrich, 57 111. 531; lawyers; Smith, v.

Sloan, 37 Wis. 285, 19 Am. Rep. 757; physi-
cians ; Crosthwait t. Ross, 1 Humph. (Teha.)

23, 34 Am. Dec. 613; cannot usually bind
the firm by such instruments. Parties deal-

ing with non-trading partnerships' are put on
inquiry; Pooley v. Whitmore, 10 Heisk.

(Tenn.) 629, 27 Am. Rep. 733; Benedict v.

Thompson, 33 La. Ann. 186; the doctrine &f
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general agency does not apply; PeaSe v. Oole,

53 Conn. 53, 22 Atl. 681, 55 Am. Rep. 53.

A bill or note made by one partner In tlie

name of the firm is prima facie for part-

nership purposes; Carrier v. Cameron, 31,

Mich. 373, 18 Am. Rep. 192; Hogg v. Orgill,

34 Pa. 344; Faler v. Jordan, 44 Miss. 283.

A partner has no implied authority to

indorse a note made payable to a co-part-

ner, although for firm account; McCauley v.

Gordon, 64 Ga. 221, 37 Am. Rep. 68; nor to

bind the firm as a party to a note for the

accommodation of or as surety for another;

Van Dyke v. Seelye, 49 Minn. 557, 52 N. W.
215 ; Presbrey v. Thomas, 1 App. D. C. 171

;

unless by special authority implied from the

nature of the business or previous course of

dealing ; 3 Kent 46 ; Bank of Tennessee v.

Saftarrans, 3 Humph. (Tenn.) 597; Austin

V. Vandermark, 4 Hill (N. Y.) 261 ; and the

burden is on the holder of the instrument to

show such authority; Foot v. Sabln, 19

Johns. (N. Y.) 154, 10 Am. Dec. 208; Me-
chanics' Bk. V. Barnes, 86 Mich. 632, 49 N.

W. 475 ; Mayer v. Bernstein, 69 Miss. 17, 12

South. 257 ; nor can a partner bind the firm

by a guaranty of payment of a bill of ex-

change; 3 Camp. 478; Lemke v. Faustmann,
124 111. App.' 624.

Direct proof is not necessary ; the authori-

ty or ratification may be inferred from cir-

cumstances; Sweetser v. French, 2 Gush.
(Mass.) 309, 48 Am. Dec. 666;' Darling v.

March, 22 Me; 188; Jones v. Booth, 10 Vt.

268. Indorsement of a note for a third per-

son by a partner in the firm name without

the knowledge of the other member, of the
firm and having no connection with its busi-

ness, does not bind the firm; Bank of Ft.

Madison v. Alden, 129 TJ. S- 372, 9 Sup. Ct.

332, 32 L. Ed. 725.

Borrowing money. One partner may bor-

row money on the credit of the firm, when
it is necessary for the transaction of the

business in the ordinary way ; Smith v. Col-

lins, 115 Mass. 388; Hoskinson v. Eliot, 62

Pa. 393; Pahlman v. Taylor, 75 111. 629;

Wagner v. Simmons & Co., 61 Ala. 143 ; Un-
ion Nat. Bk. V. Neill, 149 Fed. 711, 70 C. C.

A. 417, 10 L. R. A. (isr. S.) 426; Sherwood
V. Snow, Foote & Co., 46 la. 481, 26 Am. Rep.

155 ; but the amount must be within the

usual business of the firm; Pars. (Jas.)

Partn. § 125; but a partner in a cash busi-

ness, as a firm of solicitors, cannot borrow;
Smith V. Sloan, 37 Wis. 285, 19 Am. Rep.

757; or physicians; Humph. 23. It is said

that a partner cannot borrow to increase

the firm's capital; 2 Hare 218. A contract

to borrow money ill violation of a partner-

ship agreement is not valid, though made in

furtherance of the interests of the firm

;

King V. Levy (Miss.) 13 So. 282.

Checlcs. One partner has the implied pow-
er to bind the firm by firm checks drawn on

its bankers; 3 C. B. N. S. 442. Such checks

must not be post-dated; L. R. 6 Q. B. 209.

Compronvise. A partner may compromise
with debtors or creditors of tlje firm ; Story,

Part. § 115; Noyes v. R. Co., 30 Conn. 1;

Doremus v. McOormick, 7 Gill (Md.) 49.

Confession of judgment. One partner can-

not, by confessing a voluntary judgment

against the firm, bind his co-partners ; Miller

V. Glass Works, 172 Pa. 70, 33 Atl. 350 ; Mor-

gan V. Richardson, 16 Mo. 409, 57 Am. Dec.

235 ; Hier v. Kaufman, 134 111. 215, 25 N. E.

517. But a judgment so confessed will bind

the partner who confessed it ; 3 C. B. 742

;

Franklin v. Morris, 154 Pa. 152j 26 Atl. 364

;

North V. Mudge, 13 la. 496, 81 Am. Dee. 441

;

Shedd v.- Bank, 32 Vt. 709; Conery v. Rotch-

ford, 30 La. Ann. 692 ; but see Clark v. Bow-
en, 22 How. (U. S.) 270, 16 L. Ed. 337; and will

bind the firm assets ; see Wilmot v. The Oua-
chita Belle, 32 La. Ann. 607, where it was held

that a "commercial partner" has a right to

confess judgment on behalf of the firm. Only
the other partner can object to it; Farwell

V. Cook, 42 111. App. 291. Where a judgment

note has been signed in the firm name only,

the plaintiff may name the individual mem-
bers, and judgment may be entered in this

form ; MiUer v. Glass Works, 172 Pa. 70, 33

Atl. 350.

Gontraots. A partner has the power to

bind the firm by simple contracts within the

scope of the partnership business ; Winshlp

'

V. Bank, 5 Pet. (U. S.) 529, 8 L. Ed. 216;

and make a contract which wiU bind them
as partners and also as individuals; Morris

V. Neel, 78 Ga. 797, 3 S. E. 643; but not a

contract to convey firm real estate; Law-
rence V. Taylor, 5 Hill (N. Y.) 107.

Debts. One partner may receive debts

due the firm, and payment to him by the

debtor extinguishes the claim; Yandes v.

Lefavour, 2 Blackf. (Ind.) 371; Salmon v.

Davis, 4 Binn. (Pa.) 375, 5 Am. Dec. 410;

even after dissolution ; 15 Ves. 198 ; although
the debtor knew there was an agreement
that one party alone was to collect and pay
the debts ; Hansen v. Miller, 44 111. App. 550.

A partner fiiay also bind the firm by assent-

ing to the transfer of a debt due to it, as the

transfer of the firm's account from one bank-

er to another ; 2 H. & N. 326. A partner can-

not employ partnership funds to pay his own
pre-existing debt, without the consent of his

co-partners ; Filley v. Phelps, 18 Conn. 294

;

Thomas v. Pennrich, 28 Ohio St. 55 ; Huis-

kamp V. Wagon Co., 121 U. S. 310, 7 Sup.

Ct. 899, 30 L. Ed. 971. But in Blair y. Harri-

son, 57 Fed. 257, 6 C. C. A. 326, it was held

that one of two co-partners could pledge the

partnership property to secure his private

debts, to the extent of his interest therein.

Of course, the power to receive money im-

plies the power to receipt for the firm ; Story,

Partn. § 115. . .
'

Deeds. One partner has no Implied au-

thority to bind his co-partners by a deed,

even for a debt or obligation contracted in

the ordinary course of commerciai deaUugs
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within the scope of the partnership business

;

3 Kent 47; McNaughten v, Partridge, 11

Ohio 223, 38 Am. Dee. 731 ; McDonald v. Eg-
gleston, 26 Vt. 154, 60 Am. Dec. 303. Such an
instrument binds the maker only ; Hoskinson
V. Eliot, 62 Pa. 393. ' But such a deed may be

ratified; Wilcox v. Dodge, 12 111. App. 517;

and this consent or adoption may be by
parol; McDonald v. Eggleston, 26 Vt. 154,

60 Am. Dec. 303; Cady v. Shepherd, 11

Pick. (Mass.) 400, 22 Am. Dec. 379. It binds

the firm if they were present at the execu-

tion; 3 Ves. 578. The fact that the partner-

ship articles are under seal does not give

such authority'; 7 Term 297; unless they

contain a particular power to that effect; id.

One partner may convey by deed property of

the firm which he might have conveyed with-

out deed. The seal in such a case would be

surplusage; Purviance v. Sutherland, 2 Ohio

bt. 478; Lawrence v. Taylor, 5 Hill (N. X.)

107; Milton v. Mosher, 7 Mete. (Mass.) 244;

he may assign a mortgage in payment of a

firm debt, or release a mortgage; Smith v.

Stone, 4 Gill & J. (Md.) 310; Halsey v. Fair-

banks, 4 Mas. 206, Fed. Cas. No. 5,964. See

infra under Release. One partner may ac-

knowledge a deed for the firm ; Sloan v. Ma-
chine Co., 70 Mo. 206.

So a partner may sometimes execute under

seal a paper, as a charter party, which "is

exclusively a mercantile transaction, and
always in the course of trade" ; T. U. P.

Charlt. 163, 4 Am. Dec. 705 ; or a release of

a firm debt, as incident to the power to

collect it ; 2 Co. 68 ; per Kent, O. J., in Pier-

son V. Hooker, 3 Johns. (N. T.) 68, 3 Am.
Dec. 467; Ailed v. Cheever, 61 N. H. 32;

Dyer v. Sutherland, 75 111. 583; Smith v.

Stone, 4 Gill. & J. (Md.) 310; Fluck v. Bond,

3 Phila. (Pa.) 207; Foster's Curator v. Ri-

sen, 17 Gratt. (Va.) 321 ; but see Brayley v.

GofC, 40 la. 76 ; and though not originally

valid to bind the firm it may be made so by

previous authority or ratification; Sterling

V. Bock, 40 Minn. 11, 41 N. W. 236 ; see Fore

V. Hitson, 70 Tex. 517, 8 S. W. S92 ; which

may be implied from circumstances; Mc-
Donald V. Eggleston, 26 Vt. 154, 60 Am. Dec.

303. Such release is not effective if made in

consideration of a debt due to the partner

himself; Gram v. Cadwell, 5 Cow. (N. X.)

489 ; nor if made by one of a legal firm

;

Remington v. R. Co., 109 Wis. 154, 84 N. W.
898, 85 N. W. 321. As a release by one part-

ner is a release by all ; Wood v. Goss, 21

111. 604 ; Thrall v. Seward, 37 Vt. 573 ; so a

release to one partner is a release to all

;

Clagett V. Salmon, 5. Gill. & J. (Md.) 314;

Wiggin V. Tudor, 23 Pick. (Mass.) 444.

Distress. Where a lease has been granted

by the firm, any partner may distrain or ap-

point a bailiff to do so ; 4 Bing. 562, and

cases there cited.

Firm property. Each partner has the pow-

er to dispose of the entire right of his co-

partners In the partnership effects, for the

purposes of the partnership business and in

the name of the firm ; Story, Part. | 9 ;
Lam-

bert's Case, Godb. 244 ; Arnold v. Brown, 24

Pick. (Mass.) 89, 35 Am. Dec. 296; Graser

V. Stellwagen, 25 N. X. 315 ; Tapley v. But-

terfield, 1 Mete. (Mass.) 515, 35 Am. Dec.

374 ; and the fact that he appropriated the

price to the payment of private debts did not

invalidate the sale as against a creditor of

the partnership; Arnold v. Brown, 24 Pick.

(Mass.) 89, 35 Am. Dec. 296; but this gen-

eral power seems to be modified by modem
cases so as to limit it to sales made in the

course of, or in furtherance of, the partner-

ship business; Creath v. Kolb, 70 Mo. App.

296; Freeman v. Abramson, 30 Misc. 101,

61 N. X. Supp. 839 ; and in some states such

blanket sales are forbidden by statute ;
Doll

V. Mercantile Co., 33 Mont. 80, 81 Pac. 625

;

Phillips V. Thorp, 12 Okl. 617, 73 Pac. 268.

See Sales. A bona fide sale of all the part-

nership effects by one partner to another is

valid, although the firm and both partners

are at the time insolvent ; Howe v. Lawrence,

9 Cush. (Mass.) 553, 57 Am. Dec. 68; Allen

V. Center Valley Co., 21 Conn. 130, 54 Am.

Dec. 338; Ferson v. Monroe, 21 N. H. 462.

But an insolvent partner was enjoined from

selling the property pending an accounting;

Taylor V. Russell, 119 N. O. 30, 25 S. E. 510.

This power is held not to extend to real

estate, which a single partner cannot trans-

fer without special authority; Story, Part.

§ 101; Anderson v. Tompkins, 1 Brock. 456,

Fed. Cas. No. 365 ; Piatt v. Oliver, 3 McLean,

27, Fed. Cas. No. 11,116. Since the power

to transfer the firm property must be exer-

cised for the ordinary purposes of the part-

nership business, it is held that a partner's

employment of firm capital in a new partner-

ship, which he forms for his firm with third

persons charges him for a conversion of the

fund to his own use; Reis v. Hellman, 25

Ohio St. 180.

Guarantees. A partner derives no author-

ity from the mere relation of partnership to

bind the firm as guarantor of the debt of

another; 4 Exch. 623; Rollins v. Stevens,

31 Me. 454 ; Langan v. Hewett, 13 Smedes &
M. (Miss.) 122; McQuewans v. Hamlin, 35

Pa. 517. If the contract of guaranty is

strictly within the scope of the firm business,

one partner may bind the firm by it ; First

N. Bk. V. Carpenter, Stibbs & Co., 41 la. 518

;

or if guaranty is usual in that kind of busi-

ness or is such as the firm has frequently

recognized; Pars. Partn. § 144; and where

a partner sold notes and applied the proceeds

to firm use ; Sweet v. Bradley, 24 Barb. (N.

X.) 549.

Insurance. One partner may effect an in-

surance of the partnership goods ; 1 M. & G.

130; Hillock v. Ins. Co., 54 Mich. 531, 20

N. W. 571. The assignment of a partner's

interest in the firm stock without the insur-
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er's cohsent, 'does not violate a policy of In-

surance upon it; West v. Ins. Co., 27 Ohio
St. 1, 22 .Am. Rep. 294.

Leases. The rule Is that a partner has no
power to contract on behalf of the firm for

a lease of a building for partnership pur-

poses ; 22 Beav. 606. But it is held that a
partner may bind the firm for the rent of

premises necessary for partnership purposes,

and so used ; Stillman v. Harvey, 47 Conn.
26; but see 22 Beav. 606. A partner can
give a valid notice to quit ; 1 B. & Ad. 135.

Statute of limitations. Before dissolution

an acknowledgment by one partner of a dekt
barred by the statute will bind the firm;

Pars. Part. § 127; as to whether it will do
so, if made after dissolution, the authorities

are conflicting; the better View appears to

he that it wUl not ; id.; Cronkhite v. Herrin,

15 Fed. 888; Espy v. Comer, 76 Ala. 501;
Mayberry v. WUloughby, 5 Neb. 368, 25 Am.
Eep. 491; some cases distinguish between
acknowledgments made before and after the

statutory period has run; if made after, it

does not bind ; Newman v. McComas, 48 Md.
70; if made before, it does; Beardsley v.

Hall, 36 Conn. 270, 4 Am. Rep. 74 ; McClurg
V. Howard, 45 Mo. 365, "lOO Am. Dec. 378.

Some cases hold that it binds though made
after dissolution and after the statutory pe-

riod has run ; Mix v. Shattuck, 50 Vt. 421,

28 .^m. Rep. 511; Brockenbrough v. Hack'-

ley, 6 Call (Va.) 51. If made after dissolu-

tion by a liquidating partner, it is binding;

Houser v. Irvine, 3 W. & S. (Pa.) 345, 38 Am.
Dec. 768 ; but not otherwise ; Wilson v.

Waugh, 101 Pa. 233. In England and in

many states statutes have rendered the .ac-

knowledgment of one partner insufficient to

toll the statute.

Majority, power of. The weight of au-

thority seems to be in favor of the power of

a majority of the firm, acting in good faith,

to bind the minority in the ordinary trans-

actions of the partnership business ; 3 Kent
45 ; 33 Beav, 595 ; Peacock v. Cnmmings, 46

Pa. 434 ; Johnston' v.'Dutton's Adm'r, 27 Ala.

245; Campbell v. Bowen, 49 Ga. 417. But
see 1 Yo. & Jer. 2^7; Yeager v. Wallace, 57

Pa. 365. It is said that, in the absence of

an express stipulation, a majority may de-

cide as to the disposal of the partnership

property; 3 Chitty, Com. L. 234; but the

power of the majority must be confined to

the ordinary business of the partnership;

14 Beav. 367 ; 2 De G. M. & G. 49 ; it does

not extend to the right to change any of the

provisions therein ; Abbot v. Johnson, 32 N.

H. 9 ; nor to engage the partnership in trans-

actions for which it was never intended; 3

Maule & S. 488 ; and all must be consulted

;

Western Stage Co. v. Walker, 2 la. 504, 65

Am. Dec. 789. Where a majority is authoriz-

ed to act, it must be fairly constituted and
must proceed with the most entire good

faith; 10 Hare 493; 5 De G. & S. 310. A

majority cannot change the place of business

after a lease has expired; 8 Ch. Div. 129.

The American cases are said to have enlarg-

ed the power of the majority; Pars. Partn.

§ 147 ; but the question is not clearly settled

;

id.

Mortgages. A partner has no Implied pow-

er to make a mortgage of partnership real

estate; Lind. Part., 2d Am. ed. *139; Napier

V. Catron, 2 Humph. (Tenn.) 534; Cottle v.

Harrold, 72 Ga.- 830 ; Hardin v. Dolge, 46

App. Div. 416, 61 N. Y. Supp. 753 ; McGahan
V. Bank, 156 U. S. 218, 15 Sup. Ct. 347, 39 L.

Ed. 403. See Horton v. Bloedorn, 37 Neb.

666, 56 N. W. 321. But one partner may exe-

cute a valid chattel mortgage of firm prop-

erty, without the consent of his co-partners;

Hembree v. Blackburn, 16 Or. 153, 19 Pac.

73; Williams v. Gillespie, 30 W. Va. 586, 5

S. E. 210 ; McCarthy v. Seisler, 130 Ind. 63,

29 N. E. 407 ; Rock v. Collins, 99 Wis. ^SO,

75 N. W. 426, 67 Am. St. Rep. 885 ; Union N.
Bk. V. Bank, 136 U. S. 223, 10 Sup. Ct. 1013,

34 L. Ed. 341 ; Beckman v. Noble, 115 Mich.

523, 73 N. W. 803. The power to pledge re-

sults by implication from the power to bor-

row money on the firm's credit; George v.

Tate, 102 U. S. 564, 26 L. Ed. 232 ; Harris v.,

Baltimore, 73 Md. 22, 17 Atl. 1046, 20 Atl.

Ill, 8 L. R. A. 677, 25 Am. St. Rep. 565.

A deed of trust of partnership property
to secure certain . creditors to the exclusion

of others will bind the partnership, though
executed by only two out of three partners;

Union N. Bk. v. Bank, 136 U. S. 223, 10 Sup.

Ct. 1013, 34 L. Ed. 341. Two or three mem-
bers of a firm have authority to mortgage
partnership stock for the security of the
debts of the firm ; Southern White Lead Co.

V. Haas, 73 la. 399, 33 N. W. 657, 35 N. W.
494. A mortgage by one partner of the whole
stock in trade to secure a firm debt has been
held valid; Tapley v. Butterfleld, 1 Mete.
(Mass.) 515, 35 Am. Dec. 374.

Pledges of firm property. A partner may
pledge its personal property to raise money
for the firm; 3 Kent 46; 10 Hare 453; 7
M. & G. 607; 3 Bradw. 261. It is thought
that a partner's equitable mortgage of firm

real estate, by depositing deeds of partner-
ship property as a pledge, would be valid;

land. Part., 2d Am. ed. *140.

Purchases. A partner may bind the firm

by purchasing on credit such goods as are
necessary for carrying on the business In
the usual way; 1 Camp. 185; Feigley v.

Sponeberger, 5 W. & S. (Pa.) 564; Baker v.

Nappier, 19 Ga. 520; Johnson v. Bernhelm,
76 N. C. 139 ; even land ; Davis v. Cook, 14
Nev. 265; but see Judge v. Braswell, 13
Bush (Ky.) 67, 26 Am. Rep. 185.

Servants. One partner has the Implied
power to hire servants for partnership pur-

poses; 9 M. & W. 79; Appeal of Moist's

Adm'ts, 74 Pa. 166; and probably to dis-
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charge them, though not against the will of
his co-partner ; Lind. Part., 2a Am. ed. 147.

Specialties. As a rule, the relation of

partnership gives a partner no authority to

bind his co-partners by specialty; Story,

Part. § 117; and see Deecls and Mortgages,
supra. But he may bind his firm by an exe-

cuted contract, under seal, because the firm

is really bound by the act, and the seal is

merely evidence; Appeal of Dubois, 38 Pa.

231, 80 Am. Dec. 478. If the seal was not

necessary, it will be regarded as surplusage;

as in an assignment for creditors; Harrison
V. Sterry, 5 Cra. (U. S.) 289, 3 L. Ed. 104;

a mortgage of firm chattels ; Milton v. Mosh-
er, 7 Mete. (Mass.) 244; an assignment of a

chose in action due the firm ; Everit v.

Strong, 5 Hill (N. Y.) 163. A lender may
disregard a specialty executed by one part-

ner, for a loan, and recover from the firm in

assumpsit; Walsh v. Lennon, 98 111. 27, 38

Am. Rep. 75.

Warranties. It is laid down as a general

rule that a power to sell does not carry with
it the implied authority to bind the firm by
a warranty; Pars. Part. 4th ed. § 144. But
if the partner has power to sell, his warran-
ty would probably bind the firm ; Pars.

Partn. § 144; Sweet v. Bradley, 24 Barb.
(N. Y.) 549.

Liabilities of Partners. General Rule.

If an act is done by one partner on behalf

of the firm, and it can be said to have been
necessary for the carrying on of the partner-

ship business in the ordinary way, the firm

will prima facie be liable, although in point

of fact the act was not authorized by the

other partners ; but if the act cannot be said

to have been necessary for the carrying on
of the partnership business in the ordinary
way, the firm wUl prima facie, not be liable;

10 B. & C. 128; 14 M. & W^ 11. As to rea-

son for such liability, see Powers, supra.

Agreements inter se. No arrangement be-

tween the partners themselves can limit or

prevent their ordinary responsibilities to

third persons, unless the latter assent to such
arrangement ; 2 B. & Aid. 679 ; 3 Kent 41

;

Winship v. Bank, 5 Pet (U. S.) 529, 8 L. Ed.

216 ; 3 B. & C. 427. But where the creditor

has express notice of a private arrangement
between the partners, by which either the
power Qf one to bind the firm or his liabil-

ity on partnership contracts is qualified or
defeated, such creditor will be bound by the
arrangement ; Baxter v. Clark, 26 N. G. 129

;

Bromley v. Elliot, 38 N. H. 287, 75 Am. Dee.
182; Bailey v. Clark, 6 Pick. (Mass.) 372;
Livingston v. Roosevelt, 4 Johns. (N. Y.) 251,

4 Am. Dec. 273 ; 5 Bro. P. C. 489.

Attachment. A partner's interest in a firm

is liable to attachment by his creditors ; 7 C.

B. 229 ; Moody v. Payne, 2 Johns. Ch. (N. Y.)

548; Morrison v. Blodgett, 8 N. H. 252, 29
Am. Dec. 653 ; but one partner cannot main-
tain an attachment against the firm ofwhich

I he Is a member ; Newsom v. Pitman, 98 Ala*

526, 12 South. 412,

Oontrihution. A partner's contribution Uf

the capital of his firm is a partnership debt

for the repayment of which each partner is

liable on an accounting and after payment of

debts; Whitcomb v. Converse, 119 Mass. 38,

20 Am. Rep. 311. Failure of a partner to

pay his contribution in full does not eiititle

his co-partner to exclude him froni the busi-

ness without a dissolution; Hartman v.

Woehr, 18 N. J. Eq. 385.

Debts. Bach partner is liable to pay the

whole partnership debts. In what propor-

tion the partners shall contribute is a mat-
ter merely among themselves; 5 Burr. 2613.

Universally, whatever agreement may exist

among the partners themselves, stipulating

for a restricted responsibility, and however
limited may be the extent of his own sepa-

rate beneficial interest in, and however nu-

merous the members of, the partnership, each
individual member is liable for the joint

debt; 5 Burr. 2611; Gill v. Kuhn, 6 S. & R.
(Pa.) 333; Gardner' v. Conn, 34 Ohio St 187.

In Louisiana, ordinary partners are not
bound in solido for the debts of the partner-

ship; La. Civ. Code, art. 28; though com-
mercial partners who deal in personal prop-
erty are bound im solido; a partner is bound
for his share of the partnership debts, cal-

culating such share in proportion to the num-
ber of partners, vnthout attention to the pro-
portion of the stock or profits each is enti-

tled to; ia. art 2873. In equity, partner-
ship debts are regarded as both joint and
several ; Greene v. Butterworth, 45 N. J. Eq.
738, 17 Atl. 949.

An incoming partner is not liable for the
debts of the firm Incurred before he became
a member, unless he assumes them by agree-
ment; Babcock v. Stewart 58 Pa. 179;
Wright v. Brosseau, 73 111. 381 ; Rohlfing v.

Carper, 53 Kan. 251, 36 Pac. 336; Ringo v.

Wing, 49 Ark. 457, 5 S. W. 787; Smith v.

Millard, 77. Cal. 440, 19 Pac. 824. But a
retiring partner remains liable for the put-
standing debts of the firm ; 4 Russ. 430.
Dormant partners. Dormant partners are,

when discovered, equally* liable with those
who are held out to the world as partners,
upon contracts made" during the time they
participate in the profits of the business ; 1
Cr. & J. 316; Etherid^e v. Binney, 9 Pick.
(Mass.) 272; Winship v. Bank, 5 Pet (U.
S.) 529, 8 L. Ed, 216; Mitchell v. Dall, 2
Harr. & G. (Md.) 159; Schmidt v. Ittman,
46 La. Ann. 894, 15 South. 310; 5 Ch. Div.
458 ; Wm. L. Allen & Co. v. Davids, 70 S. C.

260, 49 S. E. 846.

This liability is said to be founded on their

participation in the profits ; Winship v. Bank,
5 Pet (U. S.) 574, 8 L. Ed. 216 ; Dob v. Hal-
sey, 16 Johns. (N. Y.) 40, 8 Am. Dec. 293;
1 H. Bla. 31. Another reason given for hold-
ing them liable is that they might otherwise
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receive usurious Interest without any risk;

4 B. & Aid. 663 ; Muzzy v. Whitney, 10 Johns.
(N. T.) 226. But inasmuch as a dormant
partner differs from an ostensible partner
only in being unknown as such, the liability

of each must be owing to the same cause,

viz. : that they are principals in the business,

the dormant partner being undisclosed; L.

R. 7 Ex. 218. Sharing profits is simply evi-

dence of this relation; 5 Ch. Div. 458; and
the usurious interest theory is so palpably
illogical that it has never been accepted to

any extent ; 2 W. Bla. 997.

So long as he is unknown he may retire

"vrithout giving notice to the world"; 1 B.

& Ad. 11 ; Nussbaumer v. Becker, 87 111. 281,

29 Am. Rep. 53 ; Magill v. Merrie, 5 B. Mon.
(Ky.) 168 ; Deford v. Reynolds, 36 Pa. 325

;

but when known to any persons he ceases to

be dormant as to them and must give them
notice of retirement ; 1 O. & K. 580 ; Lieb v.

Craddock, 87 Ky. 525, 9 S. W. 838 ; Park v.

Wooten's Ex'rs, 35 Ala. 242 ; and if known to

many, such notice must be the same as of a
general partner; Elmira I. & S. R. M. Oo. v.

Harris, 124 N. Y. 280, 26 N. E. 541.

Dower. It has been held that a partner's

widow is entitled to dower in firm lands sub-

ject to the equities of the parties ; Campbell
V. Campbell, 30 N. J. Eq. 415. Firm debts

are a lien on partnership lands paramount
to a widow's right of dower; Sumner v.

Hampson, 8 Ohio 828, 32 Am. Dec. 722;
Simpson V. Leech, 86 lU. 286; where part-

nership land is sold to pay debts,, the widow
of a partner has no dower ; Willett v. Brown,
65 Mo. 138, 27 Am. Rep. 265; but contra,

Bovs'man v. Bailey, 20 S, C. 550; Markham
V. Merrett, 7 How. (Miss.) 437, 40 Am. Dec.

76. Where the firm debts are all paid the

dower revives; Brewer v. Browne, 68 Ala.

210.

The general result of American cases is

that dower does not attach to firm real es-

tate until it' has served all the purposes of

the partnership and then so much as remains
in specie, unconverted, becomes individual

real estate, subject to dower; Woodward-
Holmes Co. V. Nudd, 58 Minn. 236, 59 N. W.
1010, 27 li. R. A. 340, 49 Am. St. Rep. 503;
Walling V. Burgess, 122 Ind. 299, 22 N. E.

419, 23 N. E. 1076, 7 L. R. A. 481; Haupt-
mann v. Hauptmann, 91 App. Div. 197, 86
N. Y. Supp. 427 ; as to what descends to the

heir there is dower; Perin v. Megibben, 53
Fed. 86, 3 C. C. A. 443; Galbraith v. Tracy,

• 153 111. 54, 38 'n. E. 937, 28 L. R. A. 129, 46
Am. St. Rep. 867; Huston v. Neil, 41 Ind.

504; Greenwood v. Marvin, 111 N. Y. 423,

19 N. E. 228; Mowry v. Bradley, 11 R. I.

370. In some states dower attaches at once

and the wife must join in a deed; Dyer v.

Clark, 5 Mete. (Mass.) 562, 39 Am. Dec.

697 ; Bowman v. Bailey, 20 S. C. 553 ; Lenow
V. Fones,. 48 Ark. 557, 4 S. W. 56 ; Collins v.

Warren, 29 Mo. 23ft; and see Gilmore, Partn,.

§ 54, for cases on the subject

Firm 'funds. A partner who withdraws
firm funds from the business, thereby di-

minishing the stock, and applies them to his

own use, is liable to the others for the in-

jury; Honore v. Oolmesnil, 1 J. J; Marsh.

(Ky.) 507; Kelley v. Greenleaf, 3 Sto. 101,

Fed. Cas. No. 7,657; and funds so used by a

partner may be followed Into his invest-

ments,; Shaler v. Trowbridge, 28 N. J. Eq.

595.

Fraud. One- partner will be bound by the

fraud of his co-partner in contracts relating

to the afCairs of the partnership, made vrith

innocent third persons ; 2 CI. & F. 250 ; Jack-

son V. Todd, 56 Ind. 406; Wrigbt v. Bros-

seau, 73 lU. 381 ; Chester v. Dickerson, 54 N.

Y. 1, 13 Am. Rep. 550; Banner v. Schlessing-

er, 109 Mich. 262, 67 N. W. 116.

This doctrine proceeds upon the ground
that where one of two innocent persons must
suffer by the act of a third person, he shall

suffer who has been the cause or the occa-

sion of the confidence and credit reposed in

such third person ; Locke v. Stearns, 1 Mete.

(Mass.) 562, 563, 35 Am. Dec. 382. The
liability, therefore, does not arise when there

is collusion between the fraudulent partner

and the party with whom he deals; 1 Bast
48 ; or the latter has reason to suppose that
the partner is acting on his own account ; 2
C. B. 821 ; 10 B. & C. 298. See mfra.
Not only gross frauds, but intrigues for

private benefit, are clearly offences against
the partnership at large, and, as such, are
reUevable in a court of equity; 3 Kent 51,

52; 1 Sim. 52, 89.

A fraud committed by a partner (in a law
firm) while acting on his own separate ac-
count is not imputable to the firm, although,
had he not been a member of the firm, he
would not have been in a position to com-
mit the fraud; Andrews v. De Forest, 22
App. Div. 132, 47 N. Y. Supp. 1011.

Insolvency. It has been held that the dis-

charge of the partners in insolvency, as indi-

viduals, does not relieve them from liability

for the firm debts ; Glenn v. Arnold, 56 Cal.
631.

The United States bankrupt law of 1898
provides that partnership property shall not
be administered in bankruptcy, unless all of

the members have been adjudged bankrupt
or the consent is given of those who have
not been, and this has been held to apply
only where all the partners were bankrupt;
In i-e Mercur, 122 Fed. 884, 58 0. C. A. 472.
The act also provides for bankruptcy of a
partnership, even though each member of
the firm had been adjudicated bankrupt. A
discharge of an individual partner in bank-
ruptcy discharges him from liability on. part-
nership obligations; In re Kaufman, 136
Fed. 262.

Judgments. The rule is that a judgment
obtained against one partner on a firm lia-

bility is a bar to an action ^against his co-
partners on the same obligation; 3 De G. &
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J. 33; Mokle V. Hollins, 11 Gill & J. (Md.)

11, 33 Am. Dec. 684; Williams v. Rogers, 14

Bush (Ky.) 777; see contra, except when
they are abroad and cannot be sued with
effect; Lind. Part., 2d Am. ed. *255; Yoho
V. McGovern, 42 Ohio St. 11; 4 De G. & S.

199 ; and this is so even if the other partners

were not known to him. But in Pennsyl-

vania and other states this rule is changed
by statute, and what are termed the "Joint

Debtor Acts" are held to aptly to partner-

ship debts and under them a judgment which
is not against all of the partners does not ex-

tinguish the obligation of those not joined;

Hall V. Lanning, 91 U. S. 160, 23 L. Ed. 2T1

;

Mason v. Eldred, 6 Wall. (U. S.) 231, 18 L.

Ed. 783 (changing the rule of Sheehy v. Man-
deville, 6 Cra. [U. S.] 254, 3 L. Ed. 215).

Where one partner is sued and judgment
is given for him, the creditor may still have
recourse to the others; 2 H. & C. 717.

Mismanagement. As a rule, a partner is

not liable to the firm for the mismanagement
of its business; Houston v. Polk, 124 Ga.

103, 52 S. E. 83; Peters v. McWilliams, 78

Va. 567; Lyons v. Lyons, 207 Pa. 7, 56 Atl.

54, 99 Am. St. Rep. 779; see infra, Torts.

Because it is unreasonable to hold a part-

ner, who acts fairly and for the best inter-

ests of the firm according to his judgment,
liable for a loss thus unwittingly occasioned

;

Lyles V. Styles, 2 Wash. C. 0. 224, Fed. Gas.

No. 8,625. So for a loss caused by his culpa-

ble negligence or breach of duty, a partner

is personally liable in an accounting between
the members of the firm; Childers v. Neely,

47 W. Va. 70, 34 S. E. 828;. 49 L. R. A. 468,

81 Am. St Rep. 777 ; Finn v. Young, 50 Wash.
543, 97 Pac. 741; though not for mere omis-

sion or neglect ; Iman v. Inkster, 90 Neb. 704,

134 N. W. 265 ; Northen v. Tatum, 164 Ala.

368, 51 South. 17.

Notice. A retiring ostensible partner re-

mains liable to persons who have had deal-

ings with .the firm and who have no notice

of his retirement ; Stewart v. Sonneborn, 51

Ala. 126; Stall v. Cassady, 57 Ind. 284;
Shamburg v. Ruggles, 83 Pa. 148. Some cas-

es hold that the retiring partner becomes, as

to creditors who have notice of the agree-

ment of ano'ther partner to assume the debts,

a surety merely and entitled to the rights of

one; Smith v. Shelden, 35 Mich. 42, 24 Am.
Rep. 529; Preston v. Garrard, 120 Ga. 689,

48 S. E. 118, 102 Am. St. Rep. 124, 1 Ann.
Gas. 724; Millerd v. Thorn,. 56 N.-Y. 402;

{1894] App. Gas. 586 ; while in other cases

it is held that the debtors cannot change

their relations to the debt without the con-

sent of the creditors; McAreavy v. Magril,

123 la. 605, 99 N. W. 193 ; and therefore the

agreement between the partners cannot

change their liability as principal debtors;

McAreavy v. Magril, 123 la. 605,^99 N. W.
193 ; Dean c& Co. v. Collins, 15 N. D. 535, 108

N. W. 242, 9 L. R. A. (N. S.) 49, 125 Am.

St. Rep. 610, 11 Ann. Cas. 1027; Rawson VJ

Taylor, 30 Ohio St. 389, 27 Am. Rep. 464.

Another view is that a creditor having knowl-

edge of the agreement must exercise reason-

able diligence and good faith in enforcing

his right against the partner who assumed

thfe debts; Grotte v. Weil, 62 Neb. 478, 87

N. W. 173.

Actual notice by the retiring partner is not

necessary to escape liability to new custom-

ers; Wade, Notice 226; Pars. Part. § 317;

even though the business is continued in

the same firm name; Cook v. State Co., 36

Ohio St. 135, 38 Am. Rep. 568. As a general

rule, notice to one partner of any matters

relating to the business of the firm is notice

to all; Howland v. Davis, 40 Mich. 546;

Gowan v. Jackson, 20 Johns. (N. Y.) 176;

Hubbard v. Galusha, 23 Wis. 398; even if

two firms have a common partner; West

Branch Bk. v. Fulmer, 3 Pa. 399, 45 Am.

Dec. 651.

S'wrviving partner. The surviving partner

stands chargeable with the partnership

debts, and takes the partnership property by

survivorship, for all purposes of holding and

administering the estate,, until the effects are

reduced to money and the debts paid; 3

Kent 37; Egberts v. Woods, 3 Paige Ch. (N.

Y.) 527, 24 Am. Dec. 236 ; In re F. Dobert &

Son, 165 Fed. 749; Wgrd v. Word; 90 Ala.

81, 7 South. 412; Hamlin v. Mansfield, 88

Me. 131, 33 Atl. 788.

The debts of the partnership must be coir

lected in his name; Murray v. Mumford, 6

Cow. (N. Y.) 441; 3 Kent 37; Burnside v.

Merrick, 4 Mete. (Mass.) 540. He- has full

power to control and dispose of the firm

assets lor the purpose of winding up its af-

fairs' and may secure a firm creditor by the

execution of a mortgage, which Is not invalid

by reason of the fact that it also secures

money borrowed by him after the death of

his partner, if used for the partnership

debts ; Burchinell v. Koon, 8 Colo. App. 463,

46 Pac. 932. He has power to make an as-

signment for the benefit of firm creditors

with preferences ; Emerson v. Senter, 118 U

.

S. 3, 6 Sup. Ct 981, 30 I/. Ed. 49.

Torts. The firm is not liable for the torts

of a partner committed outside of the usual

course of the business, unless they are as-

sented to or adopted by its members; Taylor

V. Jones, 42 N. H. 25; Durant v. Rogers, 87

HI. 508; Graham v. Meyer, 4 Blatchf. 129,

Fed. Cas. No. 5,673; Helm y. McOaughan,

32 Miss. 17, 66 Am. Dec. 588; otherwise, in

regard to torts committed in conducting the

affairs of the partnership or those assented

to by the firm ; 1 Q. B. 396 ; Haase v. Mor-

ton, 138 la. 205, 115 N. W. 921, 16 Anh. Cas.

350; as for the negligent driving of a coach

by a member of a firm of coach proprietors;

4 B. & C. 223; or where one member of a

firm of butchers left meat where It was
eaten by a dog who died from the effect of
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It; Dudley v. Love, 60 Mo. App. 420; or
for the negligence of a servant employed by
the firm while transacting its business ; Lin-

ton V. Hurley, 14 Gray (Mass.) 191; or lor
the conversion of property by a partngr, to

be appropriated to the use of the firm ; Dur-
ant V. Rogers, 87 111. 508; or for obtaining
goods by false pretences and fraudulently
disposing of them; Banner v. Schlessinger,

109 Mich. 262, 67 N. W. 116. Demand of,

and a refusal by, one, partner to deliver up
property is evidence of a conversion by the
firm; Holbrook v. Wight, 24 Wend. (N. Y.)

169, SS' Am. Dec. 607; Nisbet v. Patten, 4
Rawle (Pa.) 120, 26 Am. Dec. 122. A part-

nership may be liable for the publication of
a Ubel; Lothrop v. Adams, 133 Mass. 471,

43 Am. Rep. 528 ; Haney Mfg. Co. v. Perkins,

78 Mich. 1, 43 N. W. 1073; Atlantic Glass
Co. V. Paulk, 83 Ala. 404, 3 South. 800. If

the firm is liable for the tort of a partner,

each partner is liable in solido; Pars. Partn.

§ lOO; and all or one or more may be sued;

Wisconsin Cent. R. Co. v. Ross, 142 111. 9,

31 N. E. 412, 34 Am. St. Rep. 49.

It has been held that the fraud of one
partner does not charge the firm; Pierce v.

Jackson, 6 Mass. 245; vrlthout participation

by the firm ; Sherwood v. Marwick, 5 Greenl.

(Me.) 295 (but see as to these cases Locke v.

Stearns, 1 Mete. [Mass.] 564, 35 Am. Dec.

382) ; and that it is not liable for malicious

prosecution instituted by one partner for

the larceny of firm property, unless the oth-

ers i>articipated in the prosecution ; Marks
V. Hastings, 101 Ala. 165, 13 South. 297;

or where a partner converted property to his

own use! Townsend v. Hagar, 72 Fed. 949,

19 C. C. A. 256; Stokes v. Bumey, 3 Tex.

Civ. App. 219, 22 S. W. 126 ; or where with-

out consultation he Instigated malicious

prosecution for an offence against the firm;

Marks v. Hastings, 101 Ala. 165, 13 South.

297; Farrell v. Friedlander, 63 Hup 254, 18

N. Y. Supp. 215. A loss resulting from vio-

lation of the articles, gross negligence, fraud

or wanton misconduct of a partner in the

firm business, must be borne by him ; Devall

V. Burbridge, 6 W. & S. (Pa.) 529; 1 Sim.

89; but not if it be the result, merely, of

an honest mistake in judgment; Charlton v.

Sloan, 76 la. 288, 41 N. W. 303 ; Morris v.

Allen, 14 N. J. Eq. 44.

Rights and Duties. General rules. Good
faith, reasonable diligence and skill, and the

exercise of a sound judgment and discre-

tion, lie at the very foundation of the rela-

tion of partnership. In this respect the

same general rules apply to partners which
are applicable to the other fiduciary rela-

tions; Story, Part. § 169; 14 Beav. 250;

Morrison v. Smith, 81 111. 221; Appeal of

Raiguel, 80 Pa. 234. It becomes, therefore,

the Implied duty of each partner to devote

himself to the interests of the business, and

to exercise due diligence and skill for the

promotion of the. common benefit of the part-^

nership. No partner has, ordinarily, a right

to engage in any business or speculation

which must necessarily deprive the partner-

ship of a portion of hig skill, industry, or

capital; 3 Kent 51; Long v. Majestre, 1

Johns. Ch. (N. Y.) 305; 1 S. & S. 133; nor

to place himself in a position which gives

him a bias against the discharge of his duty

;

Story, Part. M75; 1 S. & S. 124; Gratz v.

Bayard, 11 S. & R. (Pa.) 41, 48; 3 Kent 61;

nor to make use of the partnership property

for his own private benefit ; 4 Beav. 534 ; 1

Sim. 52; Todd v. RafCerty's Adm'rs, 30 N. J.

Eq. 254 ; nor to make a personal profit out

of any transaction connected with firm inter-

ests; Mitchell V. Reed, 61 N. Y. 123, 19 Am.
Rep. 252. He cannot make a profit out of

any transaction between himself and the

firm ; L. R. 18 Eq. 524 ; a partner cannot
engage In any other business in which he
competes with his firm; 1 S. & S. 124. But
a partner may traffic outside of the scope
of the firm's business for his own benefit and
advantage ; Latta v. Kilbourn, 150 U. S. 524,

14 Sup. Ct. 201, 37 L. Ed. 1169.

In the absence of agreement to the con-

trary each partner has an equal right to

shar'e in the management; Wilcox v. Pratt,

125 N. Y. 688, 25 N. E. 1091; and this right

may be protected by injunction ; Miller v.

O'Boyle, 89 Fed. 140; Abbot v. Johnson, 32
N. H. 9.

Accotmt in equity. Every partner has a
right to an account from his co-partner,

which may be enforced in equity, whereby
a partner is enabled to secure the applica-

tion of partnership assets to firm debts and
the distribution of the surplus among the
members of the firm ; 8 Beav. 106 ; Niles v.

Williams, 24 Conn. 279.

It was formerly the rule that a bill for
an account would not be entertained except
as incidental to obtaining a dissolution;

Lord V. Hull, 178 N. Y. 9, 70 N. E. 69, 102
Am. St. Rep. 484;

' Chllders v. Neely, 47
W. Va. 70, 34 S. E. 828, 49 L. R. A. 468, 81
Am. St. Rep. 777 ; but this rule has been de-
parted from where injustice would arise
from its enforcement; 32 Beav. 177; Ma-
loney v. Crow, 11 Colo. App! 518, 53 Pac. 828

;

Hogan V. Walsh, 122 Ga. 283, 50 S. B.' 84

;

Sanger v. French, 157 N. Y. 213, 51 N. B.
979; Bruns v. Heise, 101 Md. 163, 60 Atl.

604.

A silent parther may have a bill for an
account; Harvey v. Vamey, 98 Mass. 118.

It has been held that a partner's bill for an
account vrill be barred by the statute of
limitations ; Cowart v. Perrine, 18 N. J. Eq.
457. See Gray v. Green, 66 Hun 469, 21 N.
Y. Supp. 533. But not for secret profits
made by one partner in transacting firm
business;' Todd v. Rafferty's Adm'rs, 30 N.
J. Eq. 254. A partner cannot maintain ac-
count against a co-partner for the profits of
an illegal traffic; Dunham v. Presby, 120
Mass. 285. -
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Accounts to he Icept. In order to give

the partners information that the business
is being carried on for their mutual ad-

vantage, It is the duty of each to keep an
accurate account ready for inspection ; 2
J. & W. 556; Story, Part. § 181.

In the absence of agreement this duty
rests equally upon each partner; Morris v.

Griffin, 83 la. 327, 49 N. W. 846 ; though it

is usually delegated to one partner, or a

clerk, in which case it is the duty of each
partner to give him necessary information

;

Knapp V. Edwards, 57 Wis. 191, 15 N. W.
140; Kelley v. Greenleaf, 3 Sto. 105, Fed.

Gas. No. 7,657.

Actions. As a general rule an action at

lavr does not lie by one partner against his

co-partners lor money paid or liabilities in-

curred on account of the partnership, be-

cause vrithout an account it is impossible

to tell whether a partner is a debtor or

creditor of the firm; Smith v. Smith, 33 Mo.
557; Bracken v. Kennedy, 3 Scam. (111.)

558; Payne v. Freer, 91 N. T. 43, 43 Am.
Rep. 640; Johnson v. Wilson, 54 111. 419.

See, contra, Gow, Part. c. 2, § 3. There are,

however, many circumstances under which
partners may sue each other; see Story,

Part. § 219.

Articles of co-partnership. Partners may
enter into any agreements between them-
selves, which are not void as against statu-

tory provisions or general principles of law,

even thoug]|i they do conflict with the or-

dina,ry rules of the law of partnership, and
such engagements will be enforced between
the parties; Pars. Part, 4th ed. § 160; 28

E. L. & Eq. 7.

One partner may obtain an injunction to

restrain his co-partner from violating his

rights under the contract of partnership,

even when the dissolution of the partner-

ship is not asked; Leavitt v. Inv. Co., 54
Fed. 439, 4 C. 0. A. 425, 12 U. S. App. 193;

as not to carry on business ; 3 Beav. 383 ; or

to divulge trade secrets; Roberts v. McKee,
29 Ga. 161; 9 Hare 241; or to collect debts

of the firm ; 8 Ves. 317; Ellis v. Commander,
1 Strob. Eq. (S. C.) 188.

But it is held that equity will not inter-

fere 'with the suit. of a partner to prevent a
dissolution made in contravention of the

partnership articles, or to compel specific

performance of them, the contract being of

an essentially personal character; Satter-

thwalt V. Marshall, 4 Del. Ch. 337 ; Somerby
v. Buntin, 118 Mass. 279, 19 Am. Rep. .459

;

Karrick v. Hannaman, 168 XJ. S. 336, 18 Sup.

Ct. 135, 42 L. Ed. 484.

But the partnership articles do not affect

third persons, unless they have notice of

them; 2 B. & Aid. 697; 8 M. & W. 703;

Gano V. Samuel, 14 Ohio 592; Whltaker v.

Brown, 16 Wend. (N. Y.) 505.

Claims against the firm, A partner may
be a firm creditor and is entitled to pay-

ment of his claim before judgment creditors

of the Individual partners ; Uhler v. Semple,

20 N. J. Eq. 288.

Compensation. As it is the duty of part-

ners to devote themselves to the interests

of the business, it follows that they are not

entitled to any special compensation for so

doing, although the services performed by
them are very unequal in amount and value,

unless there is an express stipulation for re-

muneration ; Caldwell v. Leiber, 7 Paige, Oh.

(N. Y.) 483; Pierce v. Pierce, 89 Mich. 233,

50 N. W. 851 ; Denver v. Roane, 99 U. S. 355,

25 L. Ed. 476; Lindsey v. Stranahan, 129

Pa. 635, 18 Atl. 524; Adams v. Warren
(Ala.) 11 South. 754; Nevills v. Min. Co.,

135 Cal. 561, 67 Pac. 1054; Roth v. Boies,

139 la. 253, 115 N. W. 930; Williams v. Pe-

dersen, 47 Wash. 472, 92 Pac. 287, 17 L. R.

A. (N. S.) 385, and note where the cases

are collected; nor for services performed
prior to the partnership, although they en^

ure to its benefit; Dunlap v. Watson, 124

Mass. 305. A surviving i)artner has been
held entitled to compensation for continuing

the business, in order to save the good-wiU;
Cameron v. Francisco, 26 Ohio St 190. A
surviving partner is ordinarily entitled to

compensation after dissolution ; 25 Beav.

382 ; but it is held that a liquidating part-

ner is not entitled to compensation for wind-
ing up the concern ; Burgess v. Badger, 82
Hun 488, 31 N. Y. Supp. 614; Appeal of

Brown, 89 Pa. 139 ; Denver v. Roane, 99 V.
S. 355, 25 L. Ed. 476 ; Dunlap v. Watson, 124

Mass. 305; so of a surviving or liquidating

partner ; Burgess v. Badger, 82 Hun 488, 31
N. Y. Supp. 614 ; Burgess v. Badger, 82 Hun
488, 31 N. Y. Supp. 614 ; but he is entitled to

be paid his expenses ; Book v. O'Neil, 2 Pa.

Super. Ct. 306. But where it was agreed
that a partner should not give personal serv-

ices, he may recover for services rendered
the firm at their request ; Lewis v. Moffett,

11 111. 392. See Liquidating partner, infra.

Contribution. Since partners are coprin-

cipals and all liable for the firm debts, any
partner who pays its liabilities is, in the ab-

sence of agreement to the contrary, entitled

to contribution from his co-partners; Lind.

Part, 2d Am. ed. *367; 6 De G. M. & G. 572;
Kelly V. Kauffman, 18 Pa. 351. The right

exists independently of the articles of part-

nership even if not there recognized; Taft
V. Schwamb, 80 111. 289 ; Moley v. Brine, 120

Mass. 324; Jones v. Butler, 87 N. Y. 613.

Exemption. The right of partners to stat-

utory exemption out of firm property is a

disputed point, and depends somewhat on the

statutes of the several states. . It has been
held that they are not so entitled ; Cowan
V. Creditors, 77 Cal. 403, 19 Pac. 755, 11 Am.
St Rep. 294; First N. Bk. v. Hackett, 61

Wis. 335, 21 N. W. 280; Pond v. KimbaU,
101 Mass. 105; Thurlow v. Warren, 82 Me.
164, 19 Atl. 158, 17 Am. St Rep. 472 ; Hart
V. Hiatt, 2 Ind. T. -245, 48 S. W. 1038 ; Gay-
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lord V. Imlioff, 26 Ohio St. 317, 20 Am. Rep.

762; Bonsall v. Coraly, 44 Pa. 442; contra,

Harris v. Visscher, 57 Ga. 229; Skinner v.

Shannon, 44 Mich. 86, 6 N. W. 108, 38 Am.
Rep. 232; Stewart v. Brown, 37 N. Y. 350,

93 Am. Dec. 578; Ladwig v. Williams, 87
Wis. 615, 58 N. W. 1103; McKinney v.

Baker, 9 Or. 74. See Thomps. Horn. & Ex.

§ 197.

Firm property. Each partner has a claim,

not to any specific share or interest in the

property in specie, as a tenant in common
has, but to* the proportion of the residue

which shall be found to be due to him upon
the final settlements of their accounts, after

the conversion of the assets and the liquida-

tion of all claims upon the partnership; and
therefore each partner has a right to have
the same applied to the payment of all such
claims, before any one of the partners, or his

personal representatives, or his individual

creditors, can claim any right or title there-

to ; Story, Part § 97 ; 4 Ves. 396 ; 17 id. 193.

Each partner has also a specific lien on
the present and future property of the part-

nership, the stock brought in, and everything

coming in during the continuance and after

the determination of the partnership, not

only for the payment of debts due to third

persons, but also for the amount of his own
share of the partnership stock, and for all

moneys advanced by him beyond that amount,
as also for moneys withdrawn by his compart-

ners beyond the amount of his share; 3

Kent 65; Rice v. Barnard, 20 Vt. 479, 50

Am. Dec. 54; 25 Beav. 280; Standish v.

Babcock, 52 N. J. Eq. 628, 29 Atl. 327. - This
lien attaches to real estate held for part-

nership purposes, as well as to the personal

estate; Dyer v. Clark, 5 Mete. (Mass.) 562,

577, 39 Am. Dec. 697 ; and is co-extensive

with the transactions on joint account;

Houston v. Stanton, 11 Ala. 412.

Upon a settlement of a partnership by an
account, the assets are divided apiong the

partners in proportion to their contributions

;

and each partner is liable for a deficit in

proportion to his share of the profits ; Moley
V. Brine, 120 Mass. 324.

Fraud. A partner has an equity to re-

scind the partnership and be indemnified for

his co-partner's fraud in Inducing him to en-

ter the business ; Smith v. Everett, 126 Mass.

304 ; 3 De G. & J. 304 ; Rosensteln v. Burns,

41 Fed. 841 ; White v. Smith, 63 Ark. 513, 39

S. W. 555 ; 13 Ch." Div. 384. Where the part-

nership suffers from the fraud or wanton
misconduct of any partner in transacting firm

business, he will be .responsible to his co-part-

ners for it ; Story, Part. § i69. See supra.

Interest. As a general rule partners are not

entitled to interest on their respective contri-

butions to capital unless by special agreement,

or unless it has been the custom of the firm

to have such interest charged in its accounts

;

6 Beav. 433 ; Appeal of Brown, 89 Pa. 139

;
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Whitcomb v. Converse, 119 Mass, 38, 20 Am.

Rep. 311 ; Desha v. Smith, 20 Ala. 747 ; Top-

ping v. Paddock, 92 111. 92 ; Jackson v. John-

son, 11 Hun (N. Y.) 509 ; Keiley v. Turner,

81 Md. 269, 31 Atl. 700. But a partner is en-

titled to interest on advances made by him
to the firm ; Baker v. Mayo, 129 Mass. 517

;

Matthews v. Adams, 84 Md. 143, 35 Atl. 60

;

Morris v. Allen, 14 N. J. Eq. 44; CoUender

V. Phelan, 79 N. T. 366; and no express

agreement is necessary ; Morris v. Allen, 14

N. J. Eq. 44. In Eodgers v. Clement, 162 N.

T. 422, 56 N. E. 901, 76 Am. St. Rep. 342, it

was held that a partner was entitled to in-

terest on advances without an express agree-

ment, but it would not be allowed where the

partnership agreement was that he should

furnish the capital and his co-partner super-

vise the work. See, however, Lee v. Lash-

brooke, 8 Dana (Ky.) 214 ; Day v. Lockwood,
24 Conn. 185. But it is held that interest

will not be allowed on advances and profits

not drawn out ; Winchester v. Glazier, 152

Mass. 316, 25 N. E. 728, 9 L. R. A. 424.

Where profits are left in the business, a part-

ner is not entitled to interest thereon; L. R.

5 Ch. 519; Appeal of Brown, 89 Pa. 139;

Sweeney v. Neely, 53 Mich. 421, 19 N. W.
127 ; a partner who has not paid in his con-

tribution to capital will be charged with in-

terest; Krapp V. Aderholt, 42 Kan. 247, 21

Pac. 1063 ; Ligare v. Peacock, 109 111. 94 ; a
partner will not be charged with interest on
overdrafts; Prentice v. Elliott, 72 Ga. 154.

A partner has been held entitled to interest

on a sum contributed to capital in excess of

the agreed share ; Reynolds v. Mardis' Heirs,

17 Ala. 32.

There is undoubtedly conflict in the cases

on the subject of interest on advanceis, and
one writer contends that the weight of au-

thority is against the allowance of interest;

Gilmore, Partn. 396 ; but there is much au-

thority in favor of allowing interest and the
author cited admits that there is no ques-

tion, where there is a special contract or

fair ground for implication from the facts

and circumstances. It is not unlikely that

the courts would be inclined to find such
to be the circumstances of the case and to

lean in favor of allowing Interest.

Liquidating partner. It is the duty of
those upon whom, by appointment or other-

wise, it devolves, after the dissolution of a

firm, to wind up the affairs of the partner-

ship, to act for the best advantage of the
concern, to make no inconsistent use of the
property, and to seek no private advantage
in the composition of debts or in any other
transaction in the performance of this busi-

ness ; Lewis v. MoflEett, 11 111. 392 ; Insley v.

Shire, 54 Kan. 793, 39 Pac. 713, 45 Am. St.

Rep. 308. Nor, in this case, can any part-

ner claim any. commission for getting in the
debts, or, in any other particular, reward or
compensation for Ms trouble; id.; Denver v.
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Roane, 99 U. S. 355, 25 L. Ed. 476; 1 Knapp,
P. C. 312; 3 Kent 64; Washburn v. Good-
man, 17 Pick. (Mass.) 519; Patton's Bx'rs
V. Calhoun's Bx'rs, 4 Gratt. (Va.) 138; Slat-

er V. Slater, 175 N. Y. 143, '67 N. E. 224, 61
L. R, A. 796, 96 Am. St. Rep. 605 ; Appeal of

Gyger, 62 Pa. 73, 1 Am. Rep. 382; Kimball
V. Lincoln, 99 111. 578; contra, Royster v.

Johnson, 73 N. C. 474; but in Bradley v.

Chamberlin, 16 Vt. 613, a partner who per-

formed services in settling up the affairs of a

firm after dissolution was allowed compensa-
tion for them, and where one partner con-

tributed all the capital and exercised com-

plete management of the business, he was
allowed compensation; Mattingly v. Stone's

Adm'r (Ky.) 35 S. W. 921; and where ther6

is a great difference between the services of

the partners, there may be compensation;

Beatty v. Wray, 19 Pa. 516, 57 Am. Dec. 677;

see Dunlap v. Watson, 124 Mass. 305; it is

held that no compensation will be allowed

for an excess of services without a special

agreement; Heckard v. Fay, 57 111. App. 20.

But It is held that a partner will be allowed

compensation for extra and outside services

in winding up ; Schenkl v. Dana, 118 Mass.

236. See Compensation, supra.

Litigation. A partner may recover the

costs of carrying on litigation for the firm

—but not compensation for conducting it, un-

less by express agreement; Coddington v.

Idell, 29 N. J. Eq. 504.

Profits and losses, how distri1)uted. As be-

tween the partners, they may by agreement
stipulate for equal or unequal shares in the

profit and loss of the partnership; Paul v.

Cullum, 132 U. S. 539, 10 Sup. Ct. 151, 33

L. Ed. 430 ; Story, Part. § 23 ; but in the ab-

sence, of any express agreement or stipula-

tion between them, and of all controlling evi-

dence and circumstances, the presumption
has been held to be that they are interested

in equal shares; Prazer v. Linton, 183 Pa.

186, 38 Atl. 589; Turnipseed v. Goodwin, 9

Ala: 372; 20 Beav. 98; Lewis v. Loper, 54

Fed. 237 ; Paul v. Cullum, 132 U. S. 539, 10

Sup. Ct. 151, 33 L. Ed. 430; Fleischmann v.

Gottschalk, 70 Md.' 523, 17 Atl. 384. And the
circumstance that each partner has brought
an unequal amount of capital into the com-
mon stock, or that one or more have brought
In the whole capital and the others have only
brought Industry, skill, and experience,

would not seem to furnish any substantial
ground of difCerence as to the distribution;

3 Kent 28, 29; Bradbury v. Smith, 21 Me.
117.

It has sometimes been asserted, however,
that it is a matter of fact, to be settled ac-

cording to all the circumstances, what would
be a reasonable apportionment, uncontrolled

by any natural presumption of equality in

the distribution ; Story, Partn.- § 24 ; 2 Camp.
45. The opinion in England seems divided

;

but in America the authorities seem decided-

ly to favor the doctrine of a presumed equal-

ity of interest. See American cases cited

above; Story, Part. § 24. "The better view

is that although all or a large part of the

capital is furnished by one partner, the en-

tire loss is to be borne by all. Hence, after

payment of the debts, the contributions of

partners to capital are all to be repaid be-

fore there can be any division of profits (L.

R. 7 Eq. 538; Whitcomb v. Converse, 119

Mass. 38, 20 Am. Rep. 311 ; Leserman v. Bem-
heimer, 113 N. Y. 39, 20 N. E. 869). And if

the assets are not sufficient, aftet paying the

debts, to repay the capital, the deficit must
be shared' by all the partners ; and the part-

ner who has contributed more than his share

of capital is therefore entitled to contribu-

tion from the rest (Hellebush v. Coughlin,

37 Fed. 294; Emerick v. Moir, 124 Pa. 498,

17 Atl. 1)." Pars. Part, Beale's ed. § 173.

Beceiver, appointment of. To authorize a
partner to demand the appointment of a re-

ceiver of a subsisting partnership, he must
show such a case of gross abuse and miscon-

duct on the part of his co-partner, that a dis-

solution ought to be decreed and the busi-

ness wound up; Story, Part. §§ 228, 231;
Sutro V. Wagner, 23 N. J. Eq. 388; Camp-
bell V. Oil Co., 96 S. W. 442, 29 Ky. L. Rep.

716; and the courts will not interfere with
the .management of a firm except as inci-

dental to winding up its affairs 'and dis-

tributing its assets; 15 Ves. 10.

Where it appears that the surviving mem-
bers of a firm are conducting the business
for the purpose of enlarging and continuing
it, and not to close it up, a receiver may be
appointed for that purpose, on application

of the legal representatives of the deceased
member; Dawson v. Parsons, 20 N. Y. Supp.
65. After dissolution a court of equity will

appoint a receiver almost as a matter of

course; Lind. Part *1008; 1 Ch. Div. 600;

Richards v. Baurman, 65 N; C. 162. But see

18 Ves. 281; [1892] Ch. 633, where it was
held that the mere fact of dissolution of a
partnership does not give one partner an ab-

solute right, as against his co-partners, to

have a receiver appointed of the partnership
business ; and to the same effect are. Appeal
of Slemmer, 58 Pa. 168, 98 Am. Dec. 255;
Marshall v. Matson, 171 Ind. 238, 86 N. B.

339; Cox v. Peters, 13 N. J. Eq. 39; Law-
rence Lumber Co. v. Lyon, 93 Miss. 859, 47
South. 849.

The mere fact of the death or bankruptcy
of a partner Is not ground for appointing a
receiver, there must be some neglect or

breach of duty shown ; 2 Bro. C. C. 272 ; Ren-
ton V. Chaplain, 9 N. J. Eq. 62; Jones v.

Weir, 217 Pa. 321, 66 Atl. 550, 10 Ann. Cas.

692 ; HamlU v. Hamill, 27 Md. 679 ; it Is oth-

erwise if there be misconduct of an insolvent

partner ; Phillips v. Trezevant, 67 N. C. 370

;

or misconduct of the partners in possession
which imperils the assets ; Davis v. Grove,

'
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2 Rob. (N. T.) 134 ; Bufkin v. Boyce, 104 Ind.

53, 3 N. E. 615 ; or the exclusion of one part-
ner by another from any control of the af-

fairs of the firm; Katz v. Brewington, 71
Md. 79, 20 Atl. 139 ; 2 Jac. & "W. 558 ; May-
nard v. Railey, 2 Nev. 313; Marten v. Van
Schaick, 4 Paige, Ch. (N. Y.) 479.

The existence of a partnership must be
established before a receiver is appointed;
Rische v. Rische, 46 Tex. Civ. App. 23, 101
S. W. 849; McOarty v. Stanwix, 16 Misc. 132,

38 N. Y. Supp. 820; but where it is alleged
by one party and denied by the other, and
the court directs an issue to decide that ques-
tion, until that is decided a receiver vrtll be
denied; 19 Ves. 144; 2 Macn. & G. 144; Ho-
bart, V. Ballard, 31 la. 521 ; Guyton v. Flack,
7 Md. 398.

Set-off. It may be stated as a general
rule in law and equity that there can be no
set-off of joint debts against separate debts
unless under a special agreement; Story,

Part. § 396. Thus, a debt due by one of the
members of, a firm cannot be set off against
a debt due the firm ; 2 C. B. 821 ; Colwell v.

Bank, 16 R. I. 288, 15 Atl. 80, 17 Atl. 913;
Edwards v. Parker, 88 Ala. 356, 6 South.
684; unless the partners assent; Montz v.

Morris, 89 Pa. 392. Nor can a debt owing to

a partner be set off against a debt due by
the firm; International Bank v. Jones, 119
111. 407, 9 N. E. 885; 6 C. & P. 60; Lind.
Part., 2d Am. ed. *269; but see Eyrich v.

Bank, 67 Miss. 60, 6 South. 615.

But a partner sued ^or a firm debt, may
set off his individual claim against the plain-

tiff; Lewis V. Culbertson, 11 S. & R. (Pa.)

48, 14 Am. Dec. 607; and when a surviving
partner sues for a debt due to the flrpi, his

individual debt may be set off; White v.

Ins. Co., 1 Nott & McC. (S. C.) 556, 9 Am.
Dec. 726; or if sued on an individual debt
he may set off a firm debt due to him as
survivor; Johnson v. Kaiser, 40 N. J. L. 286.

But otherwise where the partnership's debt

is reduced to judgment; Pars., Part., Beale's

ed. § 262; Seligmann v. Clothing Co., 69
Wis. 410, 34 N. W. 232.

Marshalling Assets. A firm is not a cor-

poration, and hence firm creditors are in

theory separate creditors as well. But in

administering insolvent estates equity has
established the "rule of convenience" that

firm and separate credifors shall have pri-

ority upon, and be confined- to, the firm

and separate funds respectively ; Winslow
V. Wallace, 116 Ind. 317, 17 N. E. 923, 1 L.

R. A. 179; Spratt's Ex'x v. Bank, 84 Ky.

85; Rothell v. Grimes, 22 Neb. 526, 35 N. W.
392. A surplus of a separate fund is divided

among firm -creditors pro rata; and a sur-

plus of a firm fund is divided among the

separate creditors of the various partners in

proportion to the shares of the partners

therein; Hardy v. Mitchell, 67 Ind. 485; Ap-

peal of Black, 44 Pa. 503; Union N. Bk. v.

Bank, 94 111. 271; Toombs v. Hill, 28 Ga.

371 ; Van Wagner v. Chapman's Adm'r, 29
Ala. 172. If there is no firm fund and no
solvent partner, the firm creditors come in

on an equal footing with separate creditors

against the separate estates of partners pari

passu with individual creditors ; In re West,
39 Fed. 203; Shackelford's Adm'r v. Clark,

78 Mo. 491 ; Curtis v. Woodward, 58 Wis.

499, 17 N. W. 328, 46 Am. Rep. 647; contra,

Weaver v. Weaver, 46 N. H. 188; Warren
V. Parmer, 100 Ind. 593; Howe v. Lawrence,
9 Cush. (Mass.) 553, 57 Am. Dec. 68. A very
slight firm fund over and above costs will

suffice to exclude firm creditors from the
separate estate; five shillings has been said

to be ehough ; 7 Am. L. Reg. 499 ; and five

pounds is enough, and so is a joint estate

of less than two pounds; 2 Rose 54; one
dollar and a quarter was considered too
little; Pars. Part. 4th ed. § 384. A solvent
partner, if living, is equivalent to a firm
fund ; Alsop v. Mather, 8 Conn. 584, 21 Am.
Dec. 70S; Lind. Part. '781.

But though there is no separate estate,

separate creditors cannot come against the
joint estate until the firm debts are paid,

after which they may resort to the partners'
Interest in any surplus remaining; 3 B. &
P. 288, 289; Nixon v. Nash, 12 Ohio St. 647,

80 Am. Dec. 390; Tenney v. Johnson, 43 N.
H. 144.

As a general rule partnership creditors,

after they have exhausted firm assets, can-
not share equally with tadividual creditors
in the individual assets; Claflin v. Behr's
Adm'r, 89 Ala. 503, 8 South. 45; Peters v.

Bain, 133 U. S. 670, 10 Sup. Ct. 354, 33 L. Ed.
696; Hundley v. Parris, 103 Mo. 78, 15 S.

W. 312, 12 L. R. A. 254, 23 Am. St. Rep. 863

;

some cases hold that they can; Camp v.

Grant, 21 Conn. 41, 54 Am. Dec. 321 ; Petty-
john's Ex'rs V. Woodruft''s Ex'r, 86 Va. 478,
10 S. B. 715. In Kentucky they share the
separate assets equally with the separate
creditors after the latter have received the
same dividend from the separate estate that
the firm creditors have received from the
firm estate; Fayette N. Bk. v. Kenney's As-
signee, 79 Ky. 133. It has been said not to
be settled that, at law, the partnership cred-
itors may not Iqok to the several funds at
once, in common with several creditors, but
that the law is now tending towards the
adoption of the rule to that effect which pre-
vails in equity ; Pars. Part. § 383.

If two firms having one or more common
members, are both bankrupt, there can be
no proof by one against the other; Pars.
Part. § 381. Various explanations have been
offered for this rule. Sometimes it is called
a "rule of convenience" ; sometimes a funda-
mental principle of equity; Swell's Lind.
Part. *692; Allen v. Wells, 22 Pick. (Mass.)
450, 33 Am. Dec. 757; Murray v. Murray, 5
Johns. Ch. (N. Y.) 60; Story, Part. § 377;
Appeal of Black, 44 Pa. 503. Sometimes it
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is said to depend on the principle of destina-
tion ; the partners by gathering together a
firm fund have dedicated It to the firm cred-

itors. Upon this theory, the partnership
stock becomes a trust fund. The firm cred-

itors occupy a commanding position and re-

strain even the partners in dealing with the

property; In re Cook, 3 Biss. 122, Fed. Cas.

No. 3,150; Menagh v. Whitwell, 52 N. T. 146,

11 Am. Rep. 683. Usually it is declared to

be the outgrowth of the partner's equity, i. e.

his right to have firm funds applied first to

the payment of firm debts; Shackelford's

Adm'r v. Shackelford, 32 Graft. (Va.) 481;
Black V. Bush, 7 B. Monr. (Ky.) 210. (Con-

sequently, where the partner gives _up this

right, the firm creditor loses his priority;

Case V. Beauregard, 1 Woods, 127, Fed. Cas.

No. 2,487; Shackelford's Adm'r v. Shackel-

ford, 32 Grsttt. (Va.) 481. The rule does not
apply where a partnership creditor has ac-

quired a lien by contract; Spratt's Ex'x v.

Bank, 84 Ky. 85. If insolvent partners

divide the firm fund among their separate
creditors in proportion to the interest of

each in the partnership, firm creditors can-

not object ; McKutt v. Strayhorn, 39 Pa. 269

;

Atkins V. Saxton, 77 N. Y. 195.

As a general rule, insolvency fixes the po-

sition of the different funds. A debt to a
partner by the firm cannot be collected for

the benefit of separate creditors ; a debt of a
partner to the firm cannot be collected for*

the benefit of firm creditors; because a man.
cannot prove against his own creditors;

Ridgely v. Carey, 4 H. & McH. (Md.) 167.

What one partner owes his co-partner inde-

pendently of the firm can be collected from
the separate estate of the debtor for the

benefit of the separate estate of the creditor

:

but this will not be allowed unless the situa-

tion is such that the firm creditors can de-

rive no benefit even indirectly from the en-

forcement of the claim, i. e. there must be

no surplus to go to them; 4 De G. J. & S.

551 ; contra, where both partners owe the

firm one-half of the excess of one debt over

the other, it is payable to the firm creditors

out of the estate of the greater debtor ; Ap-
peal of McCormick, 55 Pa. 252. Partners,

before insolvency, .may, by an executed
agreement, change firm into separate prop-

erty. Firm creditors have no lien to pre-

vent the alteration ; e. g. where one partner

sells out to the others, the fund becomes
primarily liable for the claims of the cred-

itors of the new firm ; National Bk. of Me-
tropolis V. Sprague, 20 N. J. Eq. 13; Howe
V. Lawrence, 9 Cush. (Mass.) 553, 57 Am.
I>ec. 68; Maquoketa v. Willey, 35 la. 323;

6 Ves. 119.

Equity will not interfere to embarrass a
vested legal right. Therefore if a firm cred-

itor levies on a separate estate, he has prior-

ity over the subsequent execution of a sepa-

rate creditor; Hoskins v. Johnson, 24 Ga.

625 ; Wisham v. Lippincott, 9 N. J. Eq. 353

;

Meech v. Allen, 17 N. Y. 3.00, 72 Am. Dec.

465. A separate creditor can sell nothing

but his debtor's interest. An execution

against the firm, though subsequent, hag

priority, because it attaches this paramount
right of the co-partner. But a firm creditor,

without a legal lien, has no standing; Bur-

pee V. Bunn, 22 Cal. 194 ; Mittnight v. Smith,

17 N. J. Eq. 259, 88 Am. Dec. 283 ; Rodriguez

V. Hefferman, 5 Johns. Ch. (N. Y.) 417. But
where there is an execution against each
partner and a subsequent execution against

the firm, and the sheriff seizes and sells firm

goods under the three, the proceeds are given

first to the joint creditor, and the remainder
to the separate creditors in proportion, to

each partner's interest; Appeal of Co^ver,

29 Pa. 9, 70 Am. Dec. 149. So in the case of

judgments against real estate. A judgment
on a separate claim has no lien on the firm

real estate, but only on the partner's inter-

est. But a firm judgment is a lien on a part-

ner's separate real estate, and takes priority

over a subsequent separate judgment; Meech
V. Allen, 17 N. Y. 300, 72 Am. Dec. 465 ; Gil-

laspy V. Peck, 46 la. 461. Partnership cred-

itors who have a levy on partnership goods

are entitled to be paid before a creditor of

one of the partners, who had a prior attach-

ment on the individual interest of one part-

ner ; First N. Bk. v. Brenneisen, 97 Mo. 145,

10 S. W. 884.

When an assignment for creditors has
been made by a firm, and also by 'the part-

ners individually, the holder of a note exe-

cuted by the firm and by the individual

members is entitled to have the estates of

the partnership and of each partner kept

separate, and to receive a dividend from
each, though the note was given for a firm

liability; In re Carter, 98 la. 261, 67 N. W.
230.

As to the remedies of joint and separate

creditors both at law and in equity, see Gil-

more, Partn. ch. VII, pp. 40ir-458, where the

cases are collected and classified.

Duration. Prima facie every partnership
is determinable at will. But it may be en-

tered into for a definite term by agreement
express or implied ; Ewell's Llnd. Part. *121,

413.

A partnership at wiU is presumed to con-

tinue so long as the parties are in life and
of capacity to continue it; 1 Greenl. Ev. §

42; Irby v. Brigham, 9 Humphr. (Tenn.)
750. See Pabtnees. A partnership for a
term Is presumed to continue during the
term, provided the parties are in life and of

legal capacity to continue it. If a partner-

ship be continued by express or tacit consent

after the expiration of the prescribed period,

it wUl be presumed to continue upon the old

terms, but as a partnership at will; Mifflin

V. Smith, 17 S. & R^ (Pa.) 165. But in no
case will the law presume a partnership to

exist beyond the life of the parties; 1 Wils.

Ch. 181. When a partnership has been en-
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tered Into for a definite term, It Is neverthe-

less dissolved by death within the term

;

Story, Part. § 195. The delectus personm is

so essentially necessary to the constitution

of a partnership that even the executors or
other representatives of partners themselves
do not, in their capacity of executors or rep-

resentatives, succeed to the state and condi-
tion of partners ; Kingman v. Spurr, 7 Pick.

(Mass.) 237; 3 Kent 55; Remick v. Emig,
42 111. 342 ; Spaunhorst v. Link, 46*Mo. 197.

The civilians carried this doctrine so far as
not to permit it to be stipulated that the
heirs or executors of partners should them-
selves be partners ; Domat, lib. 1, tit 8, s. 2;

Pothier, Part. n. 145; though Pothier thinks
it binding.

At common law, the representatives of

a deceased partner may be made partners
in his stead either by original agreement
or by testamentary direction ; Ewell's Lind.

Part. *590; Alexander's Ex'rs v. Lewis, 47
Tex. 481. Clauses providing for the admis-
sion into the firm of a deceased partner's

representatives will, in general, be construed
as giving them an option to become partners,

and not as constituting them partners ab-

solutely ; 7 Jarni. Conv. 120 ; 1 McCl. & Y.

569; 2 Russ. 62. The executor of a deceased
partner is not compelled in such case to be-

come a partner, so as to charge the estate

vrtth debts incurred after the partner's

death; Wilcox v. Derickson, 168 Pa. 331, 31
Atl. 1.080 ; Wild v. Davenport, 48 N. J. L.

129, 7 At] 295, 57 Am. Rep. 552. In any
event it must be a new partnership ; Mc-
Grath v. Cowen, 57 Ohio St. 385, 49 N. E.

338; Kennedy v. Porter, 109 N. Y. 526, 17

N. E. 426; Vincent v. Martin, 79 Ala. 540;
Hoard v. Glum, 31 Minn. 186, 17 N. W. 275;

contra, Butler v. Toy Co., 46 Conn. 136; Ed-
wards v. Thomas, 66 Mo. 468; Lewis v.

Alexander, 51 Tex. 578 ; and such is said

to be the tendency of modern decisions

;

Pars. Part. Beale's ed. § 343, n.

Only the fund already invested or direct-

ed to be invested by the testator is subject

to the claims of new creditors ; Davis v.

Christian, 15 Gratt. (Va.) 11; 10 Ves. 110;

Columbus W. Co. v. Hodenpyl, 135 N. Y. 430,

32 N. B. 239; any direction, in order to

charge the general assets, must be clear and
unambiguous; Burwell v. Gawood, 2 How.
(XJ. S.) 577, 11 L. Ed. 378; Laughlin v.

Lorenz' Adm'r, 48 Pa. 275, 86 Am. Dec. 592.

The rule in England is clear that when
an executor undertakes to participate in the

business, whether in consequence of a testa-

mentary direction or otherwise, he becomes
personally liable to creditors as a partner,

in addition to the liability of the estate. The
common-law relation of partnership will not

admit of a qualified liability; Ewell's Lind.

Part. *593, *604; 11 Moo. P. C. 198. But
simply taking the profits will not charge the

executor; L. R. 7 Ex. 218. In America, some
authorities have declared that the executor

is not personally liable when the testator

has directed him to continue the business,

but only when he does so of his own motion
;

Edgar v. Cook, 4 Ala. 588 ; Owens v. Mackall,

33 Md. 382; Laughlin v. Lorenz' Adm'r, 48

Pa. 275, 86 Am. Dec. 592 ; contra, for person-

al liability of executor; Alsop v. Mather, 8

Conn. 584, 21 Am. Dec. 703. A simple direc-

tion to allow a fund to remain in a partner-

ship may be construed as a loan to the sur-

vivors; 9 Hare 141. An executor is not lia-

ble personally if he merely leaves the estate

of his testator In the business an(J takes no
part in it; Avery v. Myers, 60 Miss. 367;

Wild V. Davenport, 48 N. J. L. 129, 7 Atl.

95, 57 Am. Rep. 552.

Dissolution. A partnership may be dis-

solved: 1. By the act of the parties: as
by their mutual consent; Bank v. Page, 98
111. 109; 3 Kent 54; and where no specified

period is Umited for the continuance of the
partnership, either party may dissolve It at
any time; Fletcher v. Reed, 131 Mass. 312;
McElvey v. Lewis, 76 N. Y. 373; Karrick v.

Hannaman, 168 XJ. S. 334, 18 Sup. Ct. 135,

42 L. Ed. 484; Carlton v. Cummins, 51 Ind.

478; Lawrence v. Robinson, 4 Colo. 567. It

vrill then continue only for purposes of wind-
ing up ; 17 Ves. 298 ; Brown's Ex'r v. Hlggin-
botham, 5 Leigh (Va.) 583, 27 Am. Dec. 618;
Davis V. Megroz, 55 N. J. L. 427, 26 Atl. 1009.
But a court of equity would perhaps inter-

fere to prevent Irreparable Injury by an un-
timely dissolution; 1 Swanst. 512. Where
there Is an agreement to continue the busi-
ness for a certain time, one partner has no
right to have a dissolution except for special

cause; Waterbury v. Exp. Co., 50 Barb. (N.
Y.) 169; Hannaman v. Karrick, 9 Utah 236,

33 Pac. 1039. But It Is held that a partner
can dissolve a partnership formed for a defi-

nite period, before the end of that period,

but that he is liable in damages for the value
of the profits which the other partner would
otherwise have received ; Bagley v. Smith,
10 N. Y. 489, 61 Am. Dec. 756; Karrick v.

Hannaman, 168 U. S. 337, 18 Sup. Ct. 135,
42 L. Ed. 484. In general, any circumstance
which renders the- continuance of the part-
nership, or the attainment of the end for
which it was created, practically impossible,
would seem sufficient to warrant a dissolu-
tion ; 22 Beav. 471. A sale by one partner of
his interest in the firm's property to the oth-
ers has been held not necessarily to work a
dissolution of the firm; Lobdell v. Baldwin,
93 Mich. 569, 53 N. W. 730 ; but see Schleich-
er V. Walker, 28 Pla. 680, 10 South. 33.

Whether a partnership for a certain time
can be dissolved by one partner at his mere
wUl before the term has expired, seems not
to be absolutely and definitely settled ; Story,
Part. § 275. In favor ,of the right of one
partner in such cases, see 3 Kent 55; Solo-
mon V. Kirkwood, 55 Mich. 256, 21 N. W. 336,
per Cooley, J.; Appeal of Slemmer, 58 Pa.
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155, 98 Am. Dec. 248 ; Karrick v. Hannaman,
168 U. S. 337, 18 Sup. Ct. 135, 42 L. Ed. 484;
Swift V. Ward, 80 la. TOO, 45 N. W. 1044, 11

L. R. A. 302 ; Monroe v. Conner, 15 Me. 178,

32 Am.. Dec. 148; Lapenta v. Lettieri, 72

Conn. 377, 44 Atl. 730, 77 Am. St. Rep. 315.

Among the authorities against this right are

Story, Part. § 275 ; Howell v. Harvey, 5 Ark.

281, 39 Am. Dec. 376; Pgarpoint v. Graham,
4 Wash. C. C. 234, Fed. Cas. No. 10,877;

Ewell's Lind. Part. *571 ; Hannaman v. Kar-
rick, 9 Utah 236, 33 Pac. 1039; Gerard v.

Gateau, 84 111. 121, 25 Am. Rep. 438; Sieg-

hortner v". Weissenborn, 20 N. J. Eq. 172.

A partner exercising such right would be
liable for his breach of the partnership ar-

ticles; Solomon v. Kirkwood, 55 Mich. 256,

21 N. W. 336; and if he, withm the term
stipulated in the articles, seeks to dissolve

the partnership and take exclusive posses^

sion of its property and business, he is lia-

ble to account to his co-partner for profits

according to the partnership agreement;
Karrick v. Hannaman, 168 U. S. 328, 18 Sup.
Ct. 135, 42 L. Ed. 484.

As against third persons, a partner may
certainly withdraw from a partnership at his

pleasure; 3 C. B. N. S. 561. Partners may
terminate the partnership at any time by
mutual agreement; Richardson v. Gregory,

126 111. 166, 18 N. B. 777; and this may be
inferred from an abandonment of the under-
taking; liigare v. Peacock, 109 lU. 94; Har-
ris V. Hillegass, 54 Gal. 463 ; but see Goddard
V. Pratt, 16 Pick. (Mass.) 412. a?he incorpo-

ration of the partners for a similar busi-

ness may perhaps work a dissolution as by
consent. See Pars. Part. § 285. Dissolution

need not be under seal, even though the

partnership articles were under seal; Pars.

VSTt § 284.

2. By the act of God: as, by the death of

one of the partners; and this operates from
the time of the death ; 3 Mer. 610 ; Durant v.

Pierson, 124 N. Y. 444, 26 N. E. 1095, 12 L,.

R. A. 146, 21 Am. St. Rep. 686; McGrath v.

Cowen, 57 Ohio St. 385, 49 N. E. 338; Can-
field v.- Hard, 6 Conn. 184 ; Knapp v. Mc-
Brlde, 7 Ala. -19 ; Scholefleld v. Eichelberger,

7 Pet. (U. S.) 594, 8 L. Ed. 793 ; Jenness v.

Carleton, 40 Mich. 343. As to the effect of

a provision in the partnership articles to the

contrary, see supra.

A partnership dissolved by the death of

one of the partners is dissolved as to the
whole firm; Scholefleld v. Eichelberger, 7
Pet (U. S.) 586, 594, 8 L. Ed. 793; Hoard
V. Clum, 31 Minn. 186, 17 N. W. 275 ; and
the reason given for this rule is applicable

not only to dissolution by death, but to every

species of dissolution; Story, Part. § 317.

3. By the act of law: as by the bankrupt-

cy of one of the partners ; 5 Maule & S. 340

;

McNutt V. King, 59 Ala. 597; BusUs v. Bol-

les, 146 Mass. 413, 16 N. E. 286, 4 Am. St.

Rep. 327; Halsey v. Norton, 45 Miss. 703,

7 Am. Bep. 745; Amsinek v. Bean, 22

Wall. (U. S.) 395, 22 L. Ed. 801; or by the

bankruptcy of the firm; Wells v. Ellis, 68

Cal. 243, 9 Pac. 80; Appeal of McKelvy, 72

Pa. 409 ; 25 Can. Sup. Ct. 225 ; and see cases

cited as to bankruptcy of partner. Such dis-

solution takes place when bankruptcy is le-

gally declared, and then relates back to the

act of bankruptcy ; 11 Ves. 78 ; but in Black-

well V. Claywell, 75 N. C. 213, It was held

that thS partnership was dissolved by the

adjudication and that the statute of limita-

tions "began to run from that date" against

a purchaser of any chose in action of the

bankrupt.

The mere fact of insolvency does not work
a dissolution; there must be some act of

bankruptcy; Arnold v. Brown, 24 Pick.

(Mass.) 89, 35 Am. Dec. 296; Siegel v. Chid-

sey, 28 Pa. 279, 70 Am. Dec. 124.

4. By a valid assignment of all the part-

nership effects for the benefit of creditors,

which has been held to work Immediate dis-

solution; Welles V. March, 30 N. Y. 344;

Wells V. Ellis, 68 Cal. 243, 9 Pac. 80 ; either

under insolvent acts ; Colly. Part. 6th ed. §

102; or otherwise; Simmons v. Curtis, 41

Me. 373 ; but this is only prima facie evi-

dence of dissolution which other circum-

stances may rebut; Pleasants v. Meng, 1

Dall. (Pa.) 380, 1 L. Ed. 185 ; by a sale of the

partnership effects under a separate execu-

tion against one partner; 2 V. & B. 300; 3

Kent 59. It is said that this does not consti-

tute a dissolution but inevitably leads to it;

Arnold v. Brown, 24 Pick. (Mass.) 89, 35

Am. Dec. 296 ; Carter v. Roland, 53 Tex. 540;

but it was said by Fuller, C. J., "The abso-

lute right to have the affairs of the firm at

once wound up, when the specified duration

oi the partnership has not expired, may be

subject to modification according to circum-

stanc€;s ;" Riddle v. Whitehill, 135 U. S. 621,

633, 10 Sup. Ct. 924, 34 L. Ed. 282. The mere
insolvency of one or all of the members of a

partnership, without a suspension or judi-

cial process, etc., does not of Itself operate

a dissolution; Arnold v. Brown, 24 Pick.

(Mass.) 89, 35 Am. Dec. 296; but it at least

gives to the partners an option to require

one; Willlston v. Camp, 9 Mont. 88, 22 Pac.

501.

5. By the civil death of one of the part-

ners ; Pothler, Part. n. 147. But the abscond-
ing of a party from the state does not of

itself operate a dissolution ; Arnold v. Brown,
24 Pick. (Mass.) 89, 35 Am. Dec. 296. See
Story, Part § 298.

6. By the hreaking out of war between two
states in which the partners are domiciled

and carrying on trade; Griswold v. Wad-
dlngton, 16 Johns. (N. Y.) 438; McStea v.

Matthews, 50 N. Y. 166; Matthews v. Mc-
Stea, 91 U. S. 7, 23 li. Ed. 188. See Wab.

7. By the marriage of a feme sole partner

;

4 Buss. 260; 3 Kent 55. This would now,
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in view of the recent married women acts,

depend upon the laws of the state ; Brown v.

Chancellor, 61 Tex. 437. The marriage of a
male and female partner would work a dis-

solution f Bassett v. Shepardson, 52 Mich. 3,

17 N. W. 217.

8. By the extinction of the subject-matter

of the Joint business or undertaking; Gris-

wold V. Waddington, 16 Johns. (N. Y.) 491;
and by the completion of the business or ad-

venture for which the partnership was form-
ed ; Story, Part. § 280.

9. By the termination of the 'period for

which a partnership for a certain time was
formed ; Colly. Part. § 105.

10. By the assignment of the whole of one
partner's interest either to his co-partner or

to a stranger ; 4 B. & Ad. 175 ; Marquand v.

Mfg. Co., 17 Johns. (N. Y.) 525; Cochran v.

Perry, 8 W. & S. (Pa.) 262; Clark v. Carr,

45 111. App. 469; Schleicher v. Walker, 28

Fla. 680, 10 South. 33 ; where it does not ap-

pear that the assignee acts in the concern
after the assignment; Marquand v. Mfg. Co.,

17 Johns. (N. Y.) 525; Mason v. Connell, 1

Whart. (Pa.) 381; Buford v. Neely, 17 N. C.

481. But in England this can occur only in

partnerships at will. See Riddle v. White-
hill, 135 U. S. 632, 10 Sup. Ct. 924, 34 L. Ed.

282. It has been held that a sale by one
partner of his interest in the firm's property

to the other does not necessarily work a dis-

solution of the firm ; Lpbdell v. Baldwin, 93

Mich. 569, 53 N. W. 730; but it has been
held that a sale by a partner of his share of

the stock dissolves the firm iind gives the

purchaser a right to an account; Miller v.

Brlgham, 50 Cal. 615. In partnerships for a
term, assignment is a ground for dissolution

by remaining co-partners, but probably not

by the transferee. In America, the trans-

feree always has a right to an account ; Mon-
roe V. Hamilton, 60 Ala. 226 ; Miller v. Brlg-

ham, 50 Cal. 615. But see Taft v. Buffum,
14 Pick. (Mass.) 322 ; where it was held that

such an assignment would not ipso facto

work a dissolution. See Riddle v. Whitehill,
• 135 U. S. 632, 10 Sup. Ct. 924, 34 L. Ed. 282.

11. By the award of arbitrators appointed
under a clause in the partnership articles

to that effect. See 1 W. Bla. 475 ; 4 B. & Ad.
172; Byers v. Van Deusen, 5 Wend. (N. Y.)

268.

12. By judicial decree. A court of equity

may dissolve a partnership on the occurrence
of events or changes of circumstances which
render the continuance of the relation impos-
sible or unprofitable ; Gilmore, Partn. 581.

To dissolve a partnership at will requires

no proceedings in court, as it may be done
by the voluntary action of either partner;

supra. Where it is for a term however, as

already stated supra, it is held by many
courts that the action of a partner is not

sutflcient and therefore there must be resort

to the courts. This must be to a court of

equity; Story, Partn. § 284; Wilson v. Las-

sen, 5 Cal. 116; Barnstead v. Min. Co., W.

299. A dissolution may be decreed for the

wilful fraud or other gross misconduct of

one of the partners ; Pars. Part. §§ 270, 357

;

4 Beav. 502 ; Reynolds v. Austin, 4 Del. Ch.

24; Raymond v. Vaughn, 128 111. 256, 21 N.

B. 566, 4 L. R. A. 444, 15 Am. St. Rep. 112

;

Griswold v. Waddington, 15 Johns. (N. Y.)

57; Howell v. Harvey, 5 Ark. 270, 39 Am.
Dec. 376; Oteri v. Scalzo, 145 TJ. S. 578, 12

Sup. Ct. 895, 36 L. Ed. 824; 1 De 6., M. & G.

171 ; so on his gross carelessness and waste
in the administration of the partnership, and
his exclusion of . the other partners from
their just share of the management; 1 J. &
W. 592; Howell v. Harvey, 5 Ark. 278, 39

Am. Dec. 376; Groth v. Payment, 79 Mich.

290, 44 N. W. 611; or persistent violation of

partnership articles; Rosenstein v. Burns, 41

Fed. 841 ; or the loss of health by a partner

;

Pars. Part. § 360 ; or the pecuniary inability

of a partner to fulfil his engagement with
the others; id.; so on the existence of vio-

lent and lasting dissension between the part-

ners; Blake v. Dorgan, 1 G. Greene (la.)

537 ; where these are of such a character as

to prevent the business from being conducted
upon the stipulated terms ; 3 Kent 60, 61

;

and to destroy the mutual confidence of the
partners in each other; 21 Beav. 482; Sieg-

hortner v. Weissenbom, 20 N. J. Eq. 172.

So equity will dissolve for any breach of
duty, though not at the suit of the party who
is alone at fault; Gilmore, Partn. 585; in

such case, for example, as the desertion or
absconding of a partner, which has been in

some cases held to work a dissolution ipso

facto; Whitman v. Leonard, 3 Pick. (Mass.)

177; Ayer v. Ayer, 41 Vt. 346; Beaver v.

Lewis, 14 Ark. 138; Potter v. Moses, 1 R.
I. 430; but, generally, it is treated merely
as ground of a suit; Burgess v. Badger, 124
111. 288, 14 N. E. 850; Arnold v. Brown, 24
Pick. (Mass.) 89, 35 Am. Dec. 296; Denver
V. Roane, 99 U. S. 355, 25 L. Ed. 476 ; Ambler
V. Whipple, 20 Wall. (XT. S.) 546, 22 L. Ed.
403; 3 Ves. 74. The courts have interfered

where profit, which is the object of partner-

ship, was clearly out of the question; Bums
V. Rosenstein, 135 U. S. 449, 10 Sup. Ct. 817,

34 L. Ed. 193 ; Moles v. O'Neill, 23 N. J. Eq.
207 ; Dunn v. McNaught, 38 Ga. 179 ; 13 Sim.
495; or where the firm was formed to ex-

ploit a patented device which proved to be a
failure; 1 Cox 213; or where the business
was a whaling voyage, with no prospects of
success after six months trial ; Brown v.

Hicks, 8 Fed. 155 ; or where the firm proper-
ty had been destroyed or taken away by an
army of invasion; Jackson v. Deese, 35 Ga.
84; or where the business could not be car-
ried on as provided in the articles ; Holladay
V Elliott, 8 Or. 85; Rosenstein v. Bums, 41
E'ed. 841; or where the partners were un-
willing or unable to advance necessary funds

;

Sieghortner v. Weissenbom, 20 N. J. Eq. 172

;

3 Kay & J. 78.
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Equity vsdll not act on slight grounds; Ap-
peal of Slemmer, 58 Pa. 168, 98 Am. Dec.
255; it requires a strong case; Gerard v.

Gateau, 84 111. 121, 25 Am. Rep. 438; Sloan
V. Moore, 37 Pa. 217; Loomis v. McKenzie,
31 la. 425; 25 Beav. 190; for minor difficul-

ties it will be sufficient to interfere by in-

junction; Sieghortner v. Weissenborn, 20 N.
J. Eq. 172. As to what are slight grievances
and also gross misconduct, it is sometimes
difficult to determine and must depend upon
the circumstances of the case as bearing up-
on the question whether the acts complained
of would prevent the profitable continuance
of the business upon the terms of the arti-

cles; Page V. VanMrk, 1 Brewst. (Pa.) 282.

A partner cannot, by misconducting him-
self and rendering it impossible for his co-

partners to act in harmony with him, obtain
a dissolution on the ground of the impossi-
bility so created by himself; 21 Beav. 493;
3 Hare 387; Gerard v. Gateau, 84 111. 121,

25 Am. Rep. 438. A partnership may be dis-

solved by decree when its business is in a
hopeless state, its continuance impracticable,

and its property liable to be wasted and lost

;

3 Kent 60; Griswold v. Waddington, 16
Johns. (N. Y.) 491; 13' Sim. 495; HoUaday
V. Elliott, 8 Or. 84; Rosenstein v. Burns, 41
Fed. 841 ; or where there was fraud in in-

ducing a partner to enter into the partner-
ship; id.

The confirmed lunacy of an active partner
is sufficient to induce a court of equity to

decree a dissolution, not only for the pur-
pose of protecting the lunatic, but also to re-

lieve his co-partners from the difficult posi-

tion in which the lunacy places them. See
6 Beav. 324; 3 T. & C. 184; Raymond v.

Vaughn, 128 111. 256, 21 N. E. 566, 4 L. R. A.

440, 15 Am. St. Rep. 112. The same may be
said of every other inveterate infirmity,

which has seized upon one of the partners
and rendered him incompetent to act where
his personal labor and skill were contracted

for; 3 Kent 62. But lunacy does not itself

dissolve the firm, nor do other infirmities; 3
Kent 58 ; Story, Part. § 295 ; this is said to

be supported by the current of authorities;

Pars. Part. § 362. It is, however, contended
by Mr. Justice Story and by Parker, C. J.,

that a clear case of insanity ought to effect

that result ; Story, Part. § 295 ; Davis v.

Lane, 10 N. H. 156. An inquisition of lunacy
found against a member dissolves the firm;

Isler V. Baker, 6 Humph. (Tenn.) 85. The
court does not decree a dissolution on the

ground of lunacy except upon clear evidence
that the malady exists and is incurable; 3

Y. & C. 184; 2 K. & J. 441. A temporary
illness is not sufficient ; 2 Ves. Sen. 34 ; 1

Cox 107. A' dissolution by the court on the

ground of insanity dates from the decree

and not from a prior day ; 1 K. & J. 765.

13! The sale iy a partner of all the firm

property, or of his entire interest therein

effects a dissolution of the firm; Davis v.

Niswonger, 145 Ind. 426, 44 N. E. 542 ; Coggs-

well & Boulter Co. v. Coggswell (N. J.) 40

Atl. 213; Appeal of Haeberly, 191 Pa. 239,

43 Atl. 207. It is immaterial whe.ther the

sale is to a co-partner; Lesure v. Norris, 11

Gush. (Mass.) 328; Schleicher v. Walker,

28 Fla. 680, 10 South. 33 ; Wiggin v. Goodwin,
63 Me. 389 ; or to a third person ; Monroe v.

Hamilton, 60 Ala. 226; McCaU v. Moss, 112

111. 493; 25 Ont. 559. In the former case,

the sale is sometimes treated only as evi-

dence of a ' dissolution ; Waller v. Davis, 59

la. 103, 12 N. W. 798; Lobdell v. Baldwin,

93 Mich. 569, 53 N. W. 730; Taft v. Buffum,

14 Pick. (Mass.) 322.

Annulment. In cases of fraud, imposi-

tion, and oppression in the original agree-

ment, the partnership may be declared void

at initio; Gilmore, Partn. 589. Such decree

has been made where the complaining party

was induced to enter into the contract by

fraudulent entries and alterations of books;

Richards v. Todd, 127 Mass. 169; or where
the contract was induced by false represen-

tations ; Caplen v. Cox, 42 Tex. Civ. App.

297, 92 S. W. 1048; Hynes v. Stewart, 10

B. Mon. (Ky.) 429; Harlow v. La Brum, 151

N. Y. 278, 45 N. B. 859. This remedy has

been invoked in many cases ; Oteri v. Scalzo,

145 U. S. 578, 12 Sup. Ct. 895, 36 L. Ed. 824;

Smith V. Everett, 126 Mass. 304 ; Hollister v.

Simonson, 36 App. Div. 63, 55 N. Y. Supp.

372; Gibson v. Cunningham, 92 Mo. 131, 5

S. W. 12; 20 Ch. Div. 1 ; and it wiU be ap-

plied wherever the misrepresentation was
material; 1 Giff. 355; although it might not

be sufficient to sustain an action for deceit;

84 Ch. Div. 582 ; but it cannot be availed of

for a comparatively trifiing cause, as mere
exaggeration of the value of property or

puffing the prosi)ects of the venture ; Gerard
V. Gateau, 84 111. 121, 25 Am. Rep. 438; S

De G. M. & G. 126. A partner having knowl-

edge of the fraud, who . has recognized the

fraudulent contract as valid, cannot obtain

a rescission; Andriessen's Appeal, 123 Pa.

303, 16 Atl. 840 ; Evans v. Montgomery, 50

la. 325; St. John v. Hendrickson, 81 Ind.

350 ; 10 L. T. 561.

Actual notice of dissolution must be

brought home, to persons who have been in

the habit of dealing with the firm ; but as

to all persons who have had no previous

dealings with the firm, notice fairly given

in the public newspapers is deemed suffi-

cient; Colly. Part. 6th ed. 163, n.- See Rob-

inson V. Floyd, 159 Pa. 165, 28 Atl. 258;

Cent. N. Bk. v. Frye, 148 Mass. 498, 20 N. B.

825. This notice is necessary to terminate

the agency of each partner, and, consequent-

ly, his powers and liabilities as a member;
Howell V. Adams, 68 N. Y. 314 ; Woodruff v.

King, 47 Wis. 261, 2 N. W. 452; Southern v.

Grim, 67 111. 106. If there is no notice of

the dissolution and the retiring partner per-
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mits the use of his name, he is liable for the

acts of the continuing partner ; Hahn v.

Kenefick, 48 Mo. App. 518. It is said that

notice of dissolution need not be given to

one who has sold goods to the firm for cash

;

Merritt v. Williams, 17 Kan. 287; Clapp v.

Rogers, 12 N. Y. 283 ; or to one who, without
the knowledge of the Arm, has discounted

its commercial paper; City Bank v. Mc-
Chesney, 20 N. Y. 241.

It is not necessary to give notice of the

retirement of a dormant partner from the

firm, if the fact of his being a partner be
unknown to all the cre«litors of the firm

;

if it be known to some, notice to those
must be given, but that will be sufficient;

1 B. & Ad. 11; Deford v. Reynolds, 36 Pa.

325; Warren v. Ball, 37 111. 76. But where
there were an active and two dormant part-

ners, and the firm retained a solicitor in

pending Utigation, and the dormant partners

retired, the solicitor never having known
that they were partners and having no no-

tice of dissolution, the dormant partners

were held liable for the solicitor's costs in-

curred after dissolution
; [1897] 2 Q. B. 397.

Notice of the dissolution is not necessary,

in case of the death of one of the partners,

to free the estate of the deceased partner

from further liability; 3 Kent 63; Wash-
burn V. Goodman, 17 Pick. (Mass.) 519;
Dickinson v. Dickinson, 25 Gratt. (Va.) 321;

nor is jiotice, in fact, necessary in any case

where the dissolution takes place by opera-

tion of law; 3 Kent 63, 67; Griswold v.

Waddlngton, 15 Johns. (N. Y.) 57; 9 Exch.

145. Bankruptcy of a member, after dis-

solution, is notice of dissolution; Eustis v.

Bolles,. 146 Mass. 413, 16 N. E. 286, 4 Am.
St. Rep. 327.

One partner may obtain an injunction to

restrain his co-partner from violating his

rights under the partnership articles, even

when the dissolution of the partnership ar-

ticles is notj asked; Leavitt v. Inv. Co., 54

Fed. 439, 4 C. C. A. 425.

Effect of dissolution. The efCect of dis-

solution, as between the partners, is to ter-

minate all transactions between them as

partners, except for the purpose of taking a

general account and winding up the concern

;

Petrikin v. ColUer, 1 Pa. 247; 3 Kent 62. As
to third persons, the efCect of a dissolution,

with notice as stated supra, is to absolve the

partners from all liability for future transac-

tions, but not for past transactions of the

firm ; Maxey v. Strong, 53 Miss. 280 ; Curry

V. White, 51 Cal. 530; Floyd v. Miller, 61

Ind. 225; Easter v. Bank, 57 111. 215.

It is said that a firm, notwithstanding its

dissolution, continues to exist so far as may
be necessary for tha winding up of its busi-

ness; 11 Ves. 5; Ewell's Lind. Part. *217.

The power of the partners subsists for many
purposes after dissolution : among these are
—first, the completion of all the unfinished

engagements of the partnership; second,, the

conversion of all the property, means, and

assets of the partnership existing at the time

of the dissolution, for the benefit of those

who were partners, according to their respec-

tive shares; third, the application of the

partnership funds to the payment of t]>e

partnership debts; 3 Kent 57; Washburn.

V. Goodman, 17 Pick. (Mass.) 519. See Rid-

dle V. Whitehill, 135 V. S. 621, 10 Sup. Ct.

924, 34 L. Ed. 282. But although, for the

purposes of winding up the concern and ful-

filling engagements that could not be ful-

filled during its existence, the power of the

partners certainly subsists even after dis-

solution, yet, legally and strictly speaking,

it subsists for those purposes only; 10 Hare
453 ; Bennett v. Buehan, 61 N. Y. 222 ; Dun-
lap V. Limes, 49 la. 177. The surviving mem-
bers of a 'co-partnership have the legal title

to the firm property, and the right to dis-

pose of its assets only for the purpose of

closing the business, not to continue it; Daw-
son V. Parsons, 66 Hun 628, 21 N. Y. Supp.

212. After dissolution a partner has the

power to sell; 4 De G. M. & G. 542; and
they may sell firm realty to pay debts

;

Shanks v. Klem, 104 V. S. 18, 26 L«. Ed. 635.

Whether the dissolution of a partnership

is per se a breach of a contract by the firm

to employ a person in their service is ques-

tionable; 3 H. & N. 931. A contract of em-
ployment for a year by a firm terminates on
the dissolution of the firm during the year
by the death of a partner; Greenburg v.

Early, 4 Misc. 99, 23 N. Y. Supp. 1009.

PARTURITION. The act of giving birth

to a child. See Bieth.

PARTUS (Lat). The child just before
it is born, or immediately after its birth.

Offspring. See Maxims, Partus sequitur,

etc.

PARTY. See Parties.

PARTY AGGRIEVED. The phrase is not
technical. They are ordinary English words
and are to be construed in the ordinary
njeaning put upon them. 7 Q. B. D. 470.

PARTY IN INTEREST. A scheduled cred-
itor of a bankrupt is such, though he has not
proved his claim ; Haley v. Pope, 206 Fed.
266, 124 0. C. A. 330.

PARTY-JURY. A jury de medietate Un-
guw. See Jury.

PARTY TO BE CHARGED. A phrase
used in the seventeenth section of the Stat-
ute of Frauds, under which, in the case of
certain sales, a note or memorandum of the
contract must be in writing, "signed by the
parties to be charged by such contract." In
the fourth section the language is "by the
party to be charged." It is held to be suffi-

cient if the signature is only by the party
against whom the contract is sought to be
enforced; Old Colony R. Corp. v. Evans, 6
Gray (Mass.) 81, 66 Am. Dec. 394; Easton
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V. Montgomery, 9.0 Cal. 307, 27 Pac. 280, 25
Am. St. Rep. 123 ; Justice v. Lang, 42 N. Y.

493, 1 Am. Rep. 576 ; and If a written offer

be made tliough accepted by parol; L. R. 1

Excli. 342 ; contra, Wilkinson v. Heavenrich,

5g Mich. 574, 26 N. W. 139, 55 Am. Rep. 708.

The signature may.be by mark, or by ini-

tials, or printed, if the printed name be
shown to have been adopted : Tiff. Sales 75.

If the name be shown to have been signed
to the writing to authenticate it, it is im-
material in what part of the writing It is

placed; L. R. 2 H. L. 127. An agent may be
authorized to sign by parol and a subsequent
ratification proved ; Conaway v. Sweeney, 24
W. Va; 643; Roehl v. Haumesser, 114 Ind.

311, 15 N. E. 845. An auctioneer at a public

sale may sign for either party ; 7 East 558;
Johnson v. Buck, 35 N. J. L. 338, 10 Am. Rep.
243 ; and so, ordinarily may a broker ; Cod-
dington v. Goddard, 16 Gray (Mass.) 436;

and his memorandum need not be signed : id.

See FEAtTDS, Statitte of; Note or Mem-
orandum.

PARTY-WALL. A wall erected on the
line between two adjoining pieces of land
belonging to different persons, for the use of

both properties. 2 Washb. R. P. 385.

A structure for the common benefit and
convenience of both the tenements which it

separates. Field v. Leiter, 118 111. 17, 6 N.
E. 877.

The phrase ordinarily means a wall of
which the two adjoining owners are ten-

ants in common. Emden, Building Leases
285. It does not as a matter of law neces-

sarily imply a solid structure ; Hammann v.

Jordan, 129 N. Y. 61, 29 N. E. 294.

It has been held that by usage the terms
party-wall and partition wall have come to

mean a solid wall ; Normile v. Gill, 159 Mass.
.427, 34 N. E. 543, 38 Am. St. Rep. 441. Cut-

tings of 4 inches in a party wall 18 inches

thick for the insertion of joists and sleepers

do not impinge on a contract that the wall
shall be and remain a solid wall; McMinn
V. Karter, 116 Ala. 390, 22 South. 517.

It is a wall built by one owner partly on
the land of another for the common benefit

of both. The adjoining owners are not joint
tenants or tenants in common of the party
wall. Each is possessed in severalty of his

own soil up to the dividing line, and of that
portion of the wall which rests upon it ; but
the soil of each, with the wall belonging to

him, is burdened with an easement or servi-

tude in favor of the other, to the end that it

may afford a support to the wall and build-

ings of such other; Hoffman v. Kuhn, 57
Miss. 746, 34 Am. Rep. 491; Odd Fellows'
Hall Ass'n v. Hegele, 24 Or. 16. 32 Pac. 681.

"The words party wall appear to me to

express a meaning rather popular than legal,

and they may, I think, be used in four dif-

ferent senses. They may mean, first, a wall
of which the two adjoining owners are ten-

ants in common, which is the most common
and the primary meaning of the term. In
the next place the term may be used to sig-

nify a wall divided longitudinally into two
strips, one belonging to each of the neigh-

boring owners. Then, thirdly, the term may
mean a wall which belongs entirely to one
of the adjoining owners, but is subject to

an easement or right in the other to have it

maintained as a dividing wall between the

two tenements. The term is so used In some
of the building acts. Lastly, the term may
designate a wall divided longitudinally Into

two moieties, eacl^, moiety being subject to

a cross-easement In favor of the owner of
the other moiety." 14 Ch. Div. 192.

A brick wall which Is used in common,
as the wall of two adjacent properties In a
city, is a party-wall, if erected partly on
the soil of each, and so used for many years
without question or complaint by either;

Kelly V. Taylor, 43 La. Ann. 1157, 10 South.
255.

Every wall and separation between two
buildings Is presumed to be a common or
party wall if the contrary be not shown;
Bellenot v. Laube's Bx'r, 104 Va. 842, 52 S.

E. 698.

Party-walls are generally regulated by
statute. The principles of these acts gen-
erally are that the wall shall be built equal-
ly on the lands of the adjoining owners, at
their joint expense, but when only qpe own-
er wishes to use such wall, It is built at his
expense, and when the other wishes to make
use of it he pays one-half of its value;
Spaulding v. Grundy, 126 Ky. 510, 104 S. W.
293, 13 L. R. A. (N. S.) 149, 128 Am. St. Hep.
328, 15 Ann. Gas. 1105. Each owner has a
right to place his joists In it and use it for
the support of his roof. See Sherred v. .Cis-

co, 4 Sandf. (N. Y.) 480; Abrahams v. Kraut-
ler, 24 Mo. 69, 66 Am. Dec. 698.
The law of party-walls Is based on the

doctrine of lateral support and is a statutory
extension of the principle to buildings. An
owner of a party-wall cannot extend the
beams of his building beyond the middle of
the wall; Lederer & Strauss v. C. Inv. Co.,
130 la. 157, 106 N. W. 357, 8 Ann. Cas. 317.
When the party-wall has been built, and

the adjoining owner Is desirous of having
a deeper foundation, he has a right to un-
dermine such wall, using due care and dili-

gence to prevent any injury to his neighbor

;

and, having done so, he Is not answerable
for any consequential damages which may
ensue; Panton v. Holland, 17 Johns. (N. Y.)
92, 8 Am. Dec. 369 ; Thurston v. Hancock, 12
Mass. 220, 7 Am. Dec. 57; Runnels v. Bullen,
2 N. H. 534. An adjoining owner of a party-
wall has a right to Increase Its height, but
In doing so is liable for any Injury to the
adjoining building, even though the addition
Is being built by a contractor and the dam-
ages result from a windstorm which causes
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the wall to fall ; Brooks v. Curtis, BO N. T.

639, 10 Am. Eep. 545 ; Negus, v. Becker, 68

Hun 293, 22 N. Y. Supp. 986.

When such a wall exists between two
hulldings, belonging to different persons, and
one of them takes it down with his build-

ings, he is required to erect another in its

place in a reasonable time and with the

least inconvenience; the other owner must
contribute to the expense, if the wall requir-

ed repairs, but such expense will be limited

to the costs of the old wall; 3 Kent 436;

Bno V. Del Vecchio, 6 Duer (N. T.) 17.

When the wall Is taken down, it must be

done with care ; but it is not the duty of the

person taking it down to. shore up or prop
the house of his neighbor to prevent it from
falling. If, however, the work be done with
negligence, by which' injury accrues to the

neighboring house, an action will lie; 1 M.
& M. 362 ; Partridge v. Gilbert, 15 N. Y. 601,

69 Am. Dec. 632.

Where the owner of two contiguous lots
' erects a brick messuage, with a division wall,

and sells to different purchasers, the wall is

not a party-wall ; Oat v. Middleton, 2 Miles

(Pa.) 247 (but see infra as to the Pennsyl-

vania statute) ; contra, Eno v. Del Vecchio,

6 Duer (N. Y.) 17. The right to use a party-

wall is not lost by lapse of time, even seven-

ty-five years ; Roudet v. Bedell, .1 Phila. (Pa.)

366. It can be acquired by prescription

after a sufficient period; Schile v. Brokha-
hus, 80 N. Y. 614.

A party-wall must be built without open-

ings; Dauenhauer v. Devine, 51 Tex. 480,

32 Am. Rep. 627. Corcoran v. Nailor, 6

Mackey (D. C.) 580; Bonney v. Greenwood
96 Me. 335, 52 Atl. 786; Dunscomb v. Ran-
dolph, 107 Tenn. 89, 64 S. W. 21, 89 Am. St.

Rep. 915; Normille v. Gill, 159 Mass. 427,

34 N. E. 543, 38 Am. St. Rep. 441; National
Commercial Bank v. Gray, 71 Hun 295, 24
N. Y. Supp. 997. A party-wall can only be
built for mutual support; painting a sign

on it is unlawful; Wistar v. Pub. Soc, 2

W. N. C. (Pa.) 333. The principle of party-

walls is based upon mutual benefit, and does

not extend to the interior of lots where the

adjoining owner cannot be expected to build;

Rodearmel v. Hutchison, 2 Pears. (Pa.) 324.

Where one built a party-wall, which was
defective anjl fell over, injuring the adjoin-

ing premises, he was held liable to the owner
of the premises; Gorham v. Gross, 125 Mass.

232, 28 Xm. Rep. 224. Where a building hav-

ing a party-wall Is destroyed by fire, leaving

the wall standing, the easement in the wall

ceases; Hoffman v. Kuhn, 57 Miss. 746, 34

Am. Rep. 491; and so where the wall be-

comes unfit either from age or accident;

Odd Fellows' Ass'n v. Hegele, 24 Or. 16, 32

Pac. 679.

An agreement between adjoining owners

in relation to a party-wall erected on the

division lines of their lots is binding on the

parties' and those who purchase subject to

such agreement, and creates cross easements

upon the lots; Stehr v. Raben, 33 Neb. 437,

50 N. W. 327; Mott v. Oppenheimer, 135 N.

Y. 312, 31 N. B. 1097, 17 L. R. A. 409; but

see Nalle v. Paggi, 9 S. W. 205, 1 L. R. A., 33.

It creates a covenant running with the land

;

Keating v. Korfhage, 88 Mo. 524, 1 L. R. A.

3. But an agreement to pay half the cost is

merely a personal covenant; Gibson v. Hold-

en, 115 111. 199, 3 N. &. 282, 56 Am. Rep. 146.

A property owner who utilizes a party-

wall erected by the owner of adjoining prop-

erty must pay a reasonable price for such

use, either to the one who erected it or to

his grantee, although no agreement was
made at the time the wall was erected, and

the one making use of the wall may have ac-

quired his title to the property after the

wall was in existence ; Spaulding v. Grundy,

126 Ky. 510, 104 S. W. 293, 18 L. R. A. (N.

S.) 149, 128 Am. St Rep. 328, 15 Ann. Cas.

1105.

By statute in Iowa, Mississippi, Pennsyl-

vania, and South Carolina, 'and in the Dis-

trict of Columbia, one adjacent owner may
build over his neighbor's line, without com-

pensating him, except that the latter may,
when he pleases, use the wall so built, up-

on paying for it. The cases should be read

with a view to the statutes. The regulation

of party walls is a very ancient form of ex-

ercise of the police power, and came to Penn-
sylvania from the customs of London, like

so many other parts of our early law. The
subject is discussed in a note in 7 Amer. L.

Reg. N. S. 10. Such regulation, as it exists

in Pennsylvania and some other states, is

an Interference with the rights and enjoy-

ment of property, sustainable only on the po-

lice power, and therefore to be governed and
measured by the strict extent of -the statu-

tory grant; Hoffstot v. Voight, 146 Pa. 636,

23 Atl. 351. The provincial act of 1692 in

Massachusetts, similar to the Pennsylvania
act, was held void as contrary to the bill of

rights; Wilkins v. Jewett, 139 Mass. 29, 29
N. E. 214, a case cited by counsel, but not

followed, in McCall's Appeal, 16 W. N. C.

(Pa.) 95. But it has also been said that
there can be no available objection to the
principle upon which the law of partyrwalls

is based. It has constituted a part of the
law of France for ages. The principle is no
invasion of the absolute right of property.

Per Lowrie, J., in Evans v. Jayne, 23 Pa. 36.

The purpose of the Pennsylvania act of

April 10, 1849, relating to party-walls was

—

first, to make the right to compensation
pass with the land unless reserved until the
wall is used ; and second, to vest in the own-
er at the time of such use the right to com-
pensation. Where such right of compensa-
tion has actually vested in an owner, the
right does not pass from the ow»er by his
subsequent conveyance of the property, even
though there is no reservation of this right;
Lea V. Jones, '209 Pa. 22, 57 Atl. 1113. Each
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purchaser of either lot on which a party-
wall has been placed has the right to assume
that any compensation as between their ven-
dors has been paid,; Mayer v. Martin, 83
Miss. 322, 35 South. 218.

A party-wall agreement by whicn -It is

agreed that a wall about to be erected by
one of two adjoining owners shall be a par-
ty-wall, that It shall stand equally on the
land of both, and that the other owner or his

representatives, whenever he or they desire
to use the wall, shall pay a share of the ex-

pense of erecting it, does not constitute a
covenant running vnth the land; Sebald v.

MulhoUand, 155 N. Y. 455, 50 N. E. 260;
Mayer v. Martin, 83 Miss. 322, 35 South. 218..

That such a contract concerns an Interest

in real estate, and hence the covenants there-

of run with the land, is held In Hall v.

Geyer, 14 Ohio CIr. Ct. R. 229.

One taking a warranty deed, without res-

ervation, from tenants in common, is not
bound by a previous party-wall agreement
between his grantors on the one hand, and
one of them owning an adjoining parcel on
the other, though the agreement is declared
to be a covenant running vrtth the land;
Kinnear v. Moses, 32 Wash. 215, 78 Pac. 380.

See LATERAL SUPPOET.

PARVA SERJEANTIA. Petty serjeanty.

See Seejeantt-.

PAR VIS. A part of St. Paul's Cathedral
in London, where the Serjeants, standing

each by his allotted pillar used to give advice

to their cUents. 2 Holdsw. Hist. B. L. 411.

PARVUM CAPE. See Petit Gape.

PASS. A certificate given to a slave, by
his master or mistress,- In which it is stated

that he is permitted to leave his home with

their authority. The paper on which sudbi

certificate is written.

In Practice. To be given or entered: as,

let the judgment pass for the plaintiff.

To become transferred: thus, the title to

goods passes by the sale whenever the par-

ties have agreed upon the sale and the price,

and nothing remains to be done to complete

the agreement; 1 Bouvler, Inst. n. 939.

To decide upon. When a jury decide upon
the rights of the parties, which are In issue,

they are said to pass upon them.

The constitutions of various states forbid

the issue of free passes on railroads, except

in certain cases, as does the Interstate com-
merce act.

A contract to issue free railroad passes to

one in consideration of his grant of land to

a railroad company is not within the pro-

hibition of the interstate commerce act; Cur-

ry V. B. Co., 58 Kan. 6, 48 Pac. 579; so where
the consideration Is a release of damages for

personal Injury ; Louisville & N. R. Co. v.

Mottley, 133 Ky. 652, 118 S. W. 982 ; but it

was held otherwise where the consideration

was an agreement to throw business In the

way of the railroad company; Slater v. E.

C!o., 2 Inters. Com. R. 243; and where such

passes were Issued on account of interstate

traffic furnished by the recipients, on the

ground that It afforded transportation at less

than established rates ; Milk Producers' Prp-

tective Ass'n v. R. Co., 7 Inters. Com. R. 163

;

so where newspaper employes were employ-:

ed on interstate trains to sort newspapers

for quick delivery at stations, receiving re-

turn transportation to the starting point;

In re Free Transp. of Newspaper Employes,

12 Inters. Com. R. 15. Furnishing trans-

portation in- payment of newspaper adver-

tising Is a violation of the amended inter-

state commerce act ; U. S. v. R. Co., 163 Fed.

114 ; so under a like state act ; Hicks Print.

Co. V. R. Co., 138 Wis. 584, 120 N. W. 512^

McNeill V. R. Co., 132 N. C. 510, 44 S. E.

34, 67 L. R. A. 227, 95 Am. St. Rep. 641 ; un-

less the advertising was equal to the trans-

portation; Hicks Print. Co. v. R. Co., 138

Wis. 584, 120 N. W. 512.

The interstate commerce act, as amended,

provides that railroad companies may give

free carriage to their own officers and em-

ploySs, and the principal officers may ex-

change passes or tickets with each other;

see Alnerlcan Exp. Co. v. U. S., 212 U. S.

535, 29 Sup. Ct. 315, 53 L. Ed. 635.

see intebstate commerce commission^
Passenger.

PASS AND REPASS. The phrase has

been held to mean going and returning over

the road once only. 34 J. P. 823.

PASS-BOOK. In Mercantile Law. A book

used by merchants with their customers, in

which an entry of goods sold and delivered

to a customer is made.
It is kept by the buyer, and sent to the

merchant whenever he wishes to purchase

any article. It ought to be a counterpart

of the merchant's books, as far as regards

the customer's account.

The term pass-book is given to a small

book made up from time to time from the

banker's ledger and forwarded to the cus-

tomer: this is not considered as a state-

ment of account between the parties: yet

whfen the customer neglects for a long time

to make any objection to the correctness of

the entries, he will be bound by them ; 2 D.

& O. 534 ; 2 M. & W. 2.
,

The entry of a deposit in a pass-book to

the credit of the depositor is in th^ nature
of a receipt, and Is prima facie evidence

that the bank has received the amount from
the depositor and entered It to his credit;

QuattrochI v. Bank, 89 Mo. App. 500.

A depositor in a bank, who sends his

pass-book to be written up an4 receives it

back with entries of credits and debits and
his paid checks as vouchers for the latter.

Is bound to examine with due diligence

the pass-book and vouchers, and to report

to the bank without any unreasonable delay
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any errors whicli may be discovered In

them ; and if he fails to do so and the bank

is- thereby misled to its prejudice, he cannot

afterwards discredit the balance as shown
by the pass-book. If a depositor delegates

tlie examination to a clerk without proper

supervision he will not be protected from

loss if it turns out that without his knowl-

edge the clerk had committed forgery in

raising the amounts of some of the checks,

and thereby misled the bank to its preju-

dice, in spite of due care on the part of

its officers ; Leather Manufacturers' Bk. v.

Morgan, 117 U. S. 96, 6 Sup. Ct. 657, 29 L.

Ed. 811. He is not however, necessarily lia-

ble for his agent's dishonesty ; Nat Bk. of

Commerce v. Mill Co., 182 Fed. 11, 104 G. C.

A. 441.

PASSAGE. Properly a way over water.

Where a seaman shipped for a voyage to for-

eign parts, and at the termination of the

voyage was provided with a passage to a

port within the United Kingdom' but not

the one from which he originally shipped,

he was held to have been provided with a

passage home, within the meaning of the

Merchant Shipping Act; [1897] 1 Q. B. 712.

PASSAGE COURT. An ancient court of

record in Liverpool, once called the "mayor's

court of pays sage," but now usually called

the "court of the passage of the borough of

Liverpool." M. & W.

PASSAGE-MONEY. The sum claimable

for the conveyance of a person, with or with-

out luggage, on the water.

The difference between freight and pas-

sage-money is this, that the former is cla:im-

able for the carriage of goods, and the lat-

ter for the carriage of the person. Th^ same
rules which govern the claim for freight af-

fect that for passage-money ; 3 Chitty, Com.
Law 424; 1 Pet. Adm. 126^ Watson v. Duy-
kinck, 3 Johns. (N. Y.) 335. See Ojmmon
Cabbiers of Passengers.

PASSAGIO. An ancient writ addressed

to the keepers of the ports to permit a man
who had the king's leave to pass over sea.

Reg. Orig. 193.

PASSAGIUM REGIS. A voyage or expe-

dition to the Holy Land made by the kings

of England in person. Cowell.

PASSATOR. He who has the interest or

command of the passage of a river ; or a

lord to whom a duty is paid for passage.

Wharton.

PASSENGER. One who has taken a place

In a public conveyance, by virtue of a con-

tract, for the purpose of being transported

from one place to another, on the payment of

fare or its equivalent. Bricker v. R. Co., 132

Pa. 1, 18 Atl. 983, 19 Am. St. Rep. 585.

The Nature of the Relation ietween Car-

rier and Passenger. "The rig-hts, privileges,

and protection attaching to the relation of a

passenger are Imposed by law upon common
carriers upon considerations of public iwlicy,

independent of contract, and arise from the

nature of their public employment;" Mc-

Neill V. R. Co., 135 N. C. 682, 47 S. E. 765, 67

L. R. A. 227.

The purch|ise of a ticket and the entry

by a person on the premises or accommo-
dations of the carrier creates the relation

of passenger and carrier with all Its rights,

duties, and obligations ; Wabash, St. L. &
P. R. Co. V. Rector, 104 111. 296; Allender v.

R. Co., 37 la. 264; so does entry on the

premises with the intention of buying a tick-

et; Norfolk & W. R. Co. v. Galliher, 89 Va.

639, 16 S. E. 935.

One becomes a passenger when in the sta-

tion waiting for a train ; Warner v. R. Co.,

168 U. S. 339, 18 Sup. Ct. 68, 42 L. Ed. 491

;

Exton V. R, Co., 63 N. J. L. 356, 46 Atl. 1099,

56 L. R. A. 508, and Atchison, T. & S. P. Ry.
Co. V. HoUoway, 71 Kan. 1, 80 Pac. 31, 114 Am.
St. Rep. 462 (but not crossing the track with

a ticket in his pocket, not .having been to

the depot; Chicago & E. I. R. Co. v. Jen-

nings, 190 111. 478, 60 N. E. 818, 54 L. R. A.

827; Southern R. Co. v. Smith, 86 Fed. 292,

30 O. C. A. 58, 40 L. R. A. 746) ; or when
he purchased a ticket and. passed through
the turn-stile to take a train; Illinois Cent.

R. Co. V. Treat, 179 111. 576, 54 N. B. 290;
or with a return ticket waiting in the sta-

tion for a train ; Chicago & A. R. Co. v.

Walker, 217 111. 605, 75 N. B. 520. One who
gets on the wrong train by his own mistake
is a passenger and entitled to care and pro-

tection; Lewis V. Canal Co., 145 N. Y. 508,

40 N. E. 248 ; Cincinnati, H. & I. R. Co. v.

Carper, 112 Ind. 26, 13 N. E. 122, 14 N, E.

352, 2 Am. St. Rep. 144; even if a freight

train; Boggess v. R. Co., 37 W. Va. 297, 16

S. E. 525, 23 L. R. A. 777 ; but not if, on be-

ing informed of his mistake, he attempts to

leave it; Robertson v. R. Co., 190 Mass. 108,

76 N. B. 513, 3 L. R. A. (N. S.) 588, 112 Am.
St. Rep. 314. As to the duty of a carrier to

passengers on wrong trains by mistake of its

servants, see St Louis S. W. R. Co. v. White,
99 Tex. 359, 89 S. W. 746, 2 L. R. A. (N. S.)

110, note, 122 Am. St Rep. 631, 13 Ann. Cas.

965. A contract to carry a passenger from
one station to another does not, in the ab-

sence of special terms, entitle him to break
his journey at any intermediate station;

[1904] 2 K. B. 313.

One who travels regularly in the prosecu-

tion of his business on the trains or other
conveyances of a carrier, and pays for the

privilege of conducting his business, is a
passenger entitled to protection, as one who
sells popcorn on a train; Com. v. R. Co., 108
Mass. 7, 11 Am. Rep. 301; or conducts a
bar on a steamboat ; Yeomans v. Steam Nav.
Co., 44 Gal. 71. Express messengers and
mail clerks are passengers; Nolton v. R.
Corp., 15 N. Y. 444, 69 Am. Dec. 623; Sey-
bolt V. R. Co., 95 N. Y. 562, 47 Am. Rep. 75

;
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Davis V. R. Co., 122 Ky. 529, 92 S. W. 339, 5
li. R. A. (N. S.) 458, 121 Am. St Rep. 481,

12 Ann. Oas. 723; Blair y. R. Co., 66 N. X.
318, 23 Am. Rep. 55; Illinois C. R. Co. v.

Crudup, 63 Miss. 291 ; PennsylvanlEt R. Co.
V. Price, 96 Pa. 256; but not a voluntary
assistant to an express messenger or mail
clerk; Union P. R. Co. v. Nichols, 8 Kan.
505, 12 Am. Rep. 475 ; or a newsboy i)ermlt-

ted to ride free; Flower v. R. Co., 69 Pa.

210, 8 Am. Rep. 251 ; Snyder v. R. Co., 60
Mo. 413; or an employe of the carrier who
rides free between his home and place of em-
ployment ; McQueen v. R. Co., 30 Kan. 689, 1

Pac. 139. An express agent cannot recover

against a stipulation of Ms ticket; Balti-

more & O. g. W. R. Co. V. Voigt, 176 U. S.

498, 20 Sup. Ct. 385, 44 L. Ed. 560; and see

note to that case in 35 Am. L. Rev. 306,

where the cases are collected on the sjibject

of express messengers, drovers, postal clerks;

etc., and where it is strongly contended that
the company should be liable upon the

ground taken in a dissenting opinion by
Harlan, J.

One who travels free; Philadelphia & R.
R. Co. V. Derby, 14 How. (U. S.) 468, 14 L.

Ed. 502 ; Cleveland, C, C. & St L. R. Co. v.

Ketcham, 133 Ind. 346, 33 N. E. 116, 19 L. R.

A. 6d9, 36 Am. St Rep. 550; McNeill v. R.
Co., 135 N. C. 682, 47 S. E. 765, 67 L. R. A.
227 ; Bryant v. R. Co., 53 Fed. 99T, 4 C. C. A.

146, 12 U. S. App. 115; Flint & P. M. R. Co.

V. Wler, 37 Mich. Ill, 26 Am, Rep. 499; on
an annual or other free pass ; Thompson v.

R. Co., 47 La. Ann. 1107, 17 South. 503; In
re California Nav. & Imp. Co., 110 Fed. 670

;

Young V. Ry. Co., 93 Mo. App. 267 ; State v.

R. Co., 63 Md. 433; or on a drover's pass;
Plinn V. R. Co., 1 Houst (Del.) 469; Cleve-

land P. & A. R. Co. V. Curran, 19 Ohio St. 1,

2 Am. Rep. 362 ; Ohio & M. R. Co. v. Selby,

47 Ind. 471, 17 Am. Rep. 719 ; Rose v. R. Co.,

39 la. 246; Indianapolis & St. L. R. Co. v.

Horst, 93 U. S. 291, 23 L. Ed. 898 ; Va. & T.

R. Co. V. Sayers, 26 Grat (Va.) 328; Ohio
& M. R. Co. V. Nickless, 71 Ind. 271 ; is en-

titled to the same care as the holder ' of a
regular ticket, even if he expressly assumes
the risk of accident; Burnett v. R. Co., 176

Pa. 45, 34 Atl. 972; but an employs, travel-

ling on a free pass containing a stipulation

that the company will not be liable, cannot
recover, for injuries ; Kinney v. R. Co., 34

N. J. L. 513, 3 Am. Rep. 265. It has been
held that the carrier may exempt himself

from liability to one travelling on a free

pass even against its own negligence; North-

ern P. R. Co. V. Adams, 192 U. S. 442, 24 Sup.

Ct 408, 48 L. Ed. 513; Griswold v. R. Co.,

53 Conn. 371, 4 Atl. 261, 55 Am. Rep. 115;

Quimby v. R. Co., 150 Mass. 365, 23 N. E.

205, 5 I,. R. A. 846. But it is held otherwise

in England as to negligence; 13 Ir. L. T.

100; L. R. 10 Q. B. 437; L. R. 8 Q. B. 57;

and in New York; Poucher v. R. Co., 49 N.

Y. 263, 10 Am. Rep. 364. Where the em-
ployes are carried back and forth to their

work, whether on construction or passenger

trams, outside of their regular hours of em-
ployment, they are passengers ; GlUshannon
V. R. Corp., 10 Cush. (Mass.) 228; St Louis,

O. & St P. R. Co. V. Waggoner, 90 111. App.

556; Vick v. R Co., 95 N. Y. 267, 47 Am.
Rep. 36; Com. v. Power, 7. Mete. (Mass.)

596, 41 Am. Dec. 465.

One who was travelling on Sunday con-

trary to a statute Is entitled to protection

as a passenger; Carroll v. R. Co., 58 N. Y.

126, 17 Am. Rep. 221. This results from the

theory of the relation cited, supra, from* a

North Carolina case, since, as it rested upon
contract, there could be no liability for the

breach of a contract entered into in violation

of law, but the duty is independent of con-

tract and "imposed by law from considerar

tions of public policy"; Delaware, L. & W.
R. Co. V. Trautwein, 52 N. J. L. 169, 19 Ati.

178, 7 L.*R. A. 435, 19 Am. St Rep. 442.

Where a policeman, travelling free under a
municipal ordinance, was injured, the com-
pany was held Uable, although the ordinance
was unconstitutional ; Bradburn v. Light Co.,

45 Wash. 582, 88 Pac. 1020, 14 L. R. A. (N.

S.) 526. One permitted by an employe to

ride for less than the fare and shut in a
box car is not a passenger; McNamara v.

R. Co., 61 Minn. 296, 63 N. W. 726 ; Atchison,
T. & S. F. R Co. V. Johnson, 3 Okl. 41, 41
Pac. 641; Grahn v. R. Co., 100 Tex. 27, 93

S. W. 104, 5 L. R. A. (N. S.) 1025, and note,

123 Am. St. Rep. 767 ; a carrier is not liable

to one who rides by stealth; Chicago & A.
R. Co. V. Michie, 83 111. 427 ; or who is a tres-

passer; Muehlhausen v. R. Co., 91 Mo. 332,

2 S. W. 315 ; altfiough invited by an employe
of the carrier to ride ; Gulf, C. & S. F. Ry.
Co. V. Campbell, 76 Tex. 174, 13 S. W. 19.

The relation had ceased when the passen-
ger started to go into the office of the stage
company while the horses were changed;
Central R. Co. v. Peacock, 69 Md. 257, 14
Ati. 709, 9 Am. St Rep. 425 ; where he got
ofC while the train was side-tracked; State
V. R. Co., 58 Me. 176, 4 Am. Rep. 258; but,

on the contrary, it is held that the railroad
company owes a peculiar duty to passengers

;

Atchison, T. & S. F. R. Co. v. Shean, 18 Colo.

368, 33 Pac. 108, 20 L. R. A. 729 ; he need not
be on the train while stopping, but may stand
or walk around; JefEersonville, M. & I. R.
Co. V. Riley, 39 Ind. 568; or leave the car
while the transit is interrupted; Conroy v.

R. Co., 96 Wis. 243, 70 N. W. 486, 38 L. R.
A. 419; or at a regular station for motives
of either business or curiosity ; Chicago, R. I.

& P. R. Co. V. Sattler, 64 Neb. 636, 90 N. W.
649, 57 L. R. A. 890, 97 Am. St Rep. 666; or
to eat a meal at a nearby hotel; Watson v.

R. Co., 92 Ala. 320, 8 South. 770. An employe
going to work is not a passenger; Southern
Indiana R. Co. v. Messick, 35 Ind. App. 676;
one employed as a "greaser," who paid his
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fare with a ticket given by his employer
with which he was going to his work, was
held not a passenger, the ticket being part
of his wages ; Herbert v. R. Co., 103 Me. 315,

69 Atl. 266, 125 Am. St. Rep. 297, 13 Ann.
Gas. 886 ; contra, O'Donnell v. R. Co., 59 Pa.

239, 98 Am. Dec. 336 ; nor is one a passenger
if, as an employe, he is travelling on his

own business; Ohio & M. R. Co. v. Muhling,
30 111. 9, 81 Am. Dec. 336 ; nor if the carrier

refuses to accept him as such because _he re-

fuses to pay fare ; Louisville & N. R. Co. v.

Johnson, 92 Ala. 204, 9 South. 269, 25 Am. St.

Rep. 35 ; Moore v. R. Co., 38 S. C. 1, 16 S. E.

781 ; Brown v. R. Co., 64 Mo. 536 ; Higley v.

Gilmer, 3 Mont. 90, 35 Am. Rep. 450; or is

drunk and disorderly; L. & E. R. R. Co. v.

McNally, 105 S. W. 124, 31 Ky. L. Rep. 1357

;

and in such case the railway company is not
bound to transport him ; 6 Fed. 362 ; but if

refused on the latter ground, and the jury
find the refusal wrongful, the carrier is

liable; Norfolk & W. R. Co. v. Galliher, 89
Va. 639, 16 S. B. 935 ; nor is one who secures

a ticket by fraud a passenger; Brown v. R.

Co., 64 Mo. 536 ; Moore v. R. Co., 41 W. Va.
160, 23 S. E. 539 ; Fitzmaurice v. R. Co., 192

Mass. 159, 6 L. R. A. (N. S.) 1146, 116 Am.
St. Rep. 236, 7 Ann. Cas. 586 ; 16 Yale L. J.

282, where it is said the decisions are almost
unanimous but for RobostelU v. R. Co., 33
Fed. 796, where one using the commutation
ticket of another was held a passenger if it

was presented in good faith, though as sug-,

gested in the annotation cited it is difficult

to see how this could be done in that case.

The relation continues until the passenger

,
has left the railroad premises or has had
reasonable time to do so ; Burnham v. R.

Co., 91 Mich. 523, 52 N. W. 14 ; Chicago & A.

Ry. Co. V. Tracey, 109 111. App. 563; Imhoff

V. R. Co., 20 Wis. 344; Chicago, R. I. & P.

Ry. Co. V. Wood, 104 Fed. 663, 44 C. C. A.

118 ; Wallace v. R. Co., 8 Houst. (Del.) 529,

18 Atl. 818 ; Glenn v. R. Co., 165 Ind. 659, 75

N. E. 282, 2 L. R. A. (N. S.) 872, 112 Am. St.

Rep. 255, and note, 6 Ann. Cas. 1,032, collect-

ing cases ; but a reasonable time may include
detention In the station by the weather;
Louisville & N. R. R. Co. v. Keller, 104 Ky.
768, 47 S. W. 1072 ; remaining on a boat over-

night, after arrival, by permission ; Prickett

v. Anchor Line, 13 Mo. App. 436; or looking

after baggage; Ormond v. Hayes, 60 Tex.

180 ; btft not attending to his own business

;

Hendrick v. R. Co., 136 Mo. 548, 38 S. W.
297 ; Pittsburgh, O. & St. L. -R. Co. v. Krouse,

30 Ohio St. 222; or delaying to ^commit a

breach of the peace; Chicago, R. I. & P. R.

Co. V. Barrett, 16 111. App. 17 ; and what is a

reasonable time is a question for the Jury;

Houston & T. R. Co. v. Batchler, 37 Tex.

Civ. App. 116, 83 S. W. 902. So also he is

entitled to a reasonable or sufficient time to

leave the train, the two words being used in-

discriminately ; Raughley v. R. Co., 202 Pa.

43, 51 Atl. 597; Appleby v. R. Co., 60 S. O.

48, 38 S. E. 237 ; Rutledge v. R. Co., 129 Fed.

94, 63 C. C. A. 596; McDonald v. R. Co., 116

N. Y. 546, 22 N. E. 1068, 15 Am. St. Rep. 437;

Fuller V. R. Co., 21 Conn. 557; Chicago, R.

I. & P. R. Co. V. Winimer, 72 Kan. 566, 84

Pac. 378, 4 L. R. A. 140, note, 7 Ann. Cas.

756.

Riding or going on the platform when
there is no seat in the car is not negligence

as a matter of law ; Dewlre v. R. Co., 148

Mass. 343, 19 N. E. 523, 2 L. R. A. 166;

Werle v. R. Co., 98 N. Y. 650; Chesapeake

& O. R. Co. 7. Lang's Adm'r, 100 Ky. 221, 38

S. W. 503, 40 S. W. 451, 41 S. W. 271, 19 Ky.

L. Rep. 65; Highland Ave. & B. R. Go. v.

Donovan, 94 Ala. 299, 10 South. 139 ; Morgan
V. R. Co., 138 Mich. 626, 101 N. W. 836, 70 L.

R. A. 609, distinguished from Cleveland, C,
C. & St. L. R. Co. V. Moneyhun, 146 Ind. 147,

44 N. E. 1106, 34 L. R. A. 141, where it was
held contra upon the facts ; but it is a ques-

tion for the jury ; Ward v. R. Co., 102 Wis.

215, 78 N. W. 442; and in other cases going

on the platform, if there is standing room in

the car, is held to be contributory negligence

as a matter of law; Rolette v. R. Co., 91

Minn. 16, 97 N. W. 431, 1 Ann. Cas. 313;

Worthington v. R. Co., 64 Vt. 107, 23 Atl. 590,

15 L. R. A. 326 ; Snowden v. R. R., 151 Mass.
220, 24 N. E. 40 ;

Quinn v. R. Co.., 51 111. 495

;

Posey V. R. Co., 102 Fed. 236, 42 C. C. A.

293; Camden & A. R. Co. v. Hoosey, 99 Pa.

492, 44 Am. Rep. 120 ; or riding in the bag-

gage car or other dangerous place; Hickey
V. R. Co., 14 Allen (Mass.) 429 ; Pennsylvania

R. Co. V. Langdon, 92 Pa. 21, 37 Am. Rep.

651; H. & T. G. R. R. Co v. Clemmons, 55

Tex. 88, 40 Am. Rep. 799; contra, Jacobus
V. R. Co., 20 Minn. 125 (Gil. 110), 18 Am.
Rep. 360; Carroll v. R. Co.,, 1 Duer (N. Y.)

571 ; so of allowing one to ride on a freight

train ; New York, G. & St. L. R. Co. v. Doane,
115 Ind. 435, 17 N. E. 913, 1 L. R. A. 157, 7

Am. St. Rep. 451 ; and knowledge or consent
of the trainmen does not effect the case;
Downey v. R. Co., 28 W. Va. 732 ; though it

is the duty of the passenger to go inside the
car if requested by the conductor; GraHUe
V. R. Co., 105 N. Y. 525, 12 N. E. 51, 59 Am.
Rep. 516 ; where the train is crowded so that
passengers are on the platform, the carrier

must exercise care commensurate with the
situation and is liable for failure to do so;
Lynn v. So. Pac. Co., 103 Cal. 7, 36 Pac. 1018,
24 L. R. A. 710, and note, as to the duty of
the carrier with respect to crowded trains.

A passenger may go on the platform to es-

cape danger and his doing so will not prevent
a recovery, even under a statute relieving

the company from liability for injury to one
riding on the platform ; Mitchell v. R. Co., 87
Cal. 62, 25 Pac. 245, 11 L. R. A. 130 ; Buel v.

R. Co., 31 N. Y. 314, 88 Am. Dec. 271.

The exposure of the iody 'beyond the sides

of a moving train is per se contributpry neg-
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ligence ; Clarke's Adm'r v. E. Co., 101 Ky.
34, 39 S. W. 840, 36 L. R. A. 123; Benedict
V. R. Co., 86 Minn. 224, 90 N. W. 360, 57 U
R. A. 639, 91 Am. St. Rep. 345 ; Richmond &
D. R. Co. V. Scott, 88 Va. 958, 14 S. B. 763,

16 L. R. A. 91 ; Indianapolis & C. R. Co. v.

Rutherford, 29 Ind. 82, 92 Am. Dec. 336;
Pittsburg & C. R. Co. v. HcClurg, 56 Pa. 294

;

Ga. Pac. R. Co. v. Underwood, 90 Ala. 49,

8 South. 116, 24 Am. St. Rep. 756 ; Breen v.

R. Co., 109 N. y. 297, 16 N. E. 60, 4 Am. St.

Rep. 4S0 ; Pittsburg & C. R. Co. v. Andrews,
39 Md. 329, 17 Am. Rep. 568; but some
courts hold that resting the elbow on the

window sill is not negligence ; Farlow v. Kel-

ly, 108 U. S. 288, 2 Sup. Ct. 555, 27 Xj. Ed.
726 ; Breen v. R. Co., 109 N. Y. 297, 16 N. E.

60, 4 Am. St. Rep. 450; Winters v. R. Co.,

39 Mo. 468; and others hold that in such
cases it is a question for the jury, even

where the arm projected outside the car;

Barton v. R. Co., 52 Mo. 253, 14 Am. Rep.

418; Spencer v. R. Co., 17 Wis. 487, 84 Am.
Dec. 758; Quinn v. R. Co., 29 S. C. 381, 7

S. E. 614,' 1 L. R. A. 682 ; Moakler v. R. Co.,

18 Or. 189, 22 Pac. 948, 6 L. R. A. 656, 17

Am. St. Rep. 717; Holbrook v. R. Co., 12 N.

Y. 236, 64 Am. Dec. 502.

The carrier owes no duty to one who tries

to board the train when a gate or vestibule

door is closed; Sanders v. R. Co., 10 Okl.

325, 61 Pac. 1075 ; Robinson v. R. Co., 5 Misc.

209, 25 N. T. Supp. 91; Clark v. R. Co., 68

App. Div. 49, 74 N. Y. Supp. 267, affirmed

175 N. Y. 476, 67 N. E. 1081; Graham v.'

R. Co., 131 la. 741, 107 N. W. 595, 7 L. R. A.

(N. S;) 603, 117 Am. St. Rep. 445; and one
refused as a passenger, riding on the step

and refusing to come inside, is not a passen-

ger; Hogner v. R. Co., 198 Mass. 260, 84 N.

B. 464, 15 L. R. A. (N. S.) 960, and note.

An attempt to board a train or car after

the gate or door is closed is generally, held

to be negligence which will bar a recovery;

Brown v. R. Co., 82 App. Div. 222, 81 N. Y.

Supp. 755 ; Graham v. R. Co., supra; and as

to getting on or off a moving train see Hoyl-
man v. R. Co., 65 W. Va. 264, 64 S. E. 536,

22 L. R. A. (N. S.) 741, note, 17 Axm. Cas.

1149. But whether it was contributory negli-

gence to remain on the platform, when the

door was locked under what the court held

to be a reasonable rule at stations, was a

question for the jury; Missouri, K. & T. R.

Co. V. Brown (Tex.) 39 S. W. 326; such
negligence will not excuse the carrier, if by
the negligent act of its employe an injury

occurs; Sharrer v. Paxson, 171 Pa. 26, 33

Atl. 120 ; Wabash, St. L. & P. R. Co. v. Rec-

tor, 104 111. 296. The mere fact of riding

upon the platform or running board of a

crowded street car is not contributory neg-

ligence; Kramer v. R. Co., 190 N. Y. 310, 83

N. E. 35 ; Lobner v; R. Co., 79 Kan. 811, 101

Pac. 463, 21 L. R. A. (N. S.)-972, and note

where the cases are collected ; as also Capi-

tal Traction Co. v. Brown, 29 App. D. C. 473,

12 li. R. A. (N. S.) 831, 10 Ann. Cas. 813;

Burns v. R. Co., 213 Pa. 143, 62 Atl. 564, 2

L. R. A. (N. S.) 1191; contra, as to standing

on the running board outside of the lowered

bar; Harding v. R. Transit Co., 217 Pa. 69,

66 Atl. 151, 10 L. R. A. (N. S.) 352; and
when there is a seat in the car ; Bums v. R.

Co., 213 Pa. 143, 62 Atl. 564, 2 L. R. A. (N.

S.) 1191; Pike v. R. Co., 192 Mass. 426, 78

N. E. .497; Chicago City R. Co. v. Schaefer,

121 111. App. 334; and the conductor has
warned him; Sehoenfeld v. R. Co., 74 Wis.

433, 43 N. W. 162 ; it is a question of fact

;

Brackney v. Public Service Corp., 77 N. J.

L. i, 71 Atl. 149; Betz v. Rhode Island Co.

(R. I.) 70 Atl. 1058.

A railroad employ^ is not guilty of contrib-

utory negligence as a matter of law in tak-

ing an exposed position (or one of some dan-

ger), unless he takes a risk of injury so

great that no person of ordinary prudence
would have assumed it; Milboume v. Elec-

tric Power Station Co., 140 Mich. 316, 103

N. W. 821, 70 L. R. A. 600, where there is a
full collection of cases in the opinions and
arguments on the question of contributory

negligence of employes in riding in a dan-

gerous position.

A passenger is bound by the reasonable

rules of a carrier; Chicago & N. W. R. Co.

V. Williams, 55 111. 185, 8 Am., Rep. 641;

Gray v. R. Co., 11 Fed. 683 ; Com. v. Power,

7 Mete. (Mass.) 596, 41 Am. Dec. 472; which
do not violate the obligation of 'the contract

;

Attorney General v. R. R., 142 Mass. 40, 6

N. B. 854. Whether such rule is reasonable

is a question for the court; 18 Am. & Bng,

R. R. Cas. 356 ; Smith v. R. Co., 92 Mo. 359,

4 S. W. 129, 1 Am. St. Rep. 729 ; Illinois Cent
R. Co. V. Whittemore, 43 lU. 420, 92 Am. Dec.

138 ; Louisville, N. & G. S. R. Co. v. Fleming,

14 Lea (Tenn.) 128; Montgomery v. R. Co.,

165 N. Y. 139, 58 N. E. 770. As to what la

a reasonable regulation, see Common Cabei-

EEs or Passengebs. There is a reciprocal

duty of the passenger to ask of trainmen any
information required and for the trainmen
to furnish such information to the passen-

ger; Boehm v. R. Co., 91 Wis. 592, 65 N. W.
506.

A carrier is liable for the misdirection of

a passenger by a ticket agent which results

in his not taking the best route and thereby

suffering inconvenience and delay ; St. Louis

S. W. R. Co. V. White, 99 Tex. 359, 89 S. W.
746, 2 L. R. A. (N: S.) 110, 122 Am. St Rep.

631, 13 Ann. Cas. 965. Where the agent by
mistake punched the mileage ticket to ex-

pire on the day of its date instead of a year
later the ejection of the passenger was
wrongful, because the circumstances were
such as to put the conductor on inquiry be-

fore acting; Krueger v. Ry. Co., 68 Minn.
445, 71 N. W. 683, 64 Am. St. Rep. 487. If

injury result from the discharge of a pas-

senger at the wrong destination, then the
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negligence of the defendant must be shown
to be the proximate cause; Georgia It. &
Blec. Co. V. McAlUster, 126 Ga. 447, 54 S. B.
957, 7 L. R. A. (N. S.) 1177, and note.

A passenger paid his fare to a flag sta-
tion and notified the conductor of his desire
to be set down there. The train stopped
about a mile before reaching the station,
and upon being directed by the conductor
that it was his station, the passenger alight-
ed. The passenger recovered for injuries
due to his being compelled to walk to his
destination, regardless of carrier's negli-
gence ; Beaumont S. L. & W. R. Co. v. Bishop
(Tex.) 160 S. W. 975.

A conductor ejecting passengers for al-

leged disorderly conduct acts at his peril in
determining their identity; Gulf, C. & S. F.
R. Co. V. Conder, 23 Tex. Civ. App. 488, 58 S.

W. 58 ; Seaboard Air Line Ry. v. O'Quin, 124
Ga. 357, 52 S. E. 427, 2 L. R. A. (N. S.) 472.

So it is a question for the jury whether
due care was used in expelling a passenger
when the right to do it existed; Tilburg v.

R. Co., 217 Pa. 618, 66 Atl. 846, 12 L. R. A.
(N. S.) 859, and note.

As a general rule a carrier is not Uable as
an insurer for torts of fellow passengers, but
he is bound to due care to protect a pas-
senger from them and is liable for the lack
of it; Brown v. R. Co., 139 Fed. 972, 72 O.

a A. 20, 2 L. R. A. (N. S.) 105 and note;
Meyer v. R, Co., 54 Fed.. 116, 4 C. C. A- 221.

Some cases put the liability upon the doc-
trine of respondeat superior; Britton v. R.
Co., 88 N. C. 536, 43 Am. Rep. 749 ; New Or-
leans, St. L. & C. R. Co. V. Burke, 53 Miss.

200, 24 Am. Rep. 689; while others hold
that there is no such privity between a car-
rier and a disorderly passenger as to war-
rant the application of that rule ; Pittsburgh,
Ft. W. & C. R. Co. V. Hinds, 53 Pa. 512, 91
Am. Dec. 224. Some cases hold that the car-

rier is bound only to ordinary care ; Chicago
& A. R. Co. V. Pillsbury, 123 111. 9, 14 N. E.

22, 5 Am. St. Rep. 483; Exton v. R. Co., 63
N. J. L. 356, 46 Atl. 1.099, 56 L. R. A. 508;
Tall V. Steam Packet Co., 90 Md. 248, 44 Atl.

1007, 47 L. R. A. 120; Illinois Cent. R. Co. v.

Minor, 69 Miss. 710, 11 South. 101, 16 L. R.
A. 627; while others require of it extraor-
dinary care of the same degree as that which
applies to its machinery, roadbed, etc. ; Pitts-

burgh & C. R. Co. V. Pillow, 76 Pa. 510, 18
Am. Rep. 424 ; Newport News & M. V. R. Co.
V. Mercer, 96 Ky. 475, 29 S. W. 301, 16 Ky. L.

Rep. 557.

The best considered cases hold the car-

rier liable for Insults &c. of strangers, fellow

passengers, and servants; Sanford v. R. Co.,

23 N. T. 343, 80 Am. Dec. 286; even for

torts outside of the scope of the servants'

authority; Bryant v. Rich, 106 Mass. 180,

8 Am. Rep. 811; Indianapolis U. R. Co. v.

Cooper, 6 Ind, App. 202, 33 N. B. 239;
where the passenger was insulted by the
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carrier's servant, she was allowed to re-

cover for mental humiliation;" Gillespie v.

R. Co., 178 N. T. 347, 70 N. E. 857, 66 L. R.

A. 618, 102 Am. St. Rep. 503 ; and as to the

principles involved, see 15 Harv. I/. Rev. 670.

The carrier is under the same strict obliga-

tion to protect a passenger from the negli-

gence or wilful misconduct of a fellow pas-

senger as to carry him safely; Colorado M.
R. Co. V. Brady, 45 Colo. 207, 101 Pac. 62.

An, ordinance requiring a street railway
company to run cars enough to provide with
a seat every passenger from whom fare is

demanded is valid, unless in particular cases
where it can be shown • to be impossible of
performance ; North Jersey St. R. Co. v. Jer-

sey City, 75 N. J. L. 349, 67 Atl. 1072.

Where plaintiff bought a ticket and, al-.

though she did not become a passenger her-

self, used it to send baggage which was lost,

she may recover the value of the baggage;
Alabama G. S. R. Co. v. Knox (Ala.) 63
South. 538, contra, Marshall v. R. Co., 126
Mich. 45, 85 N. W. 242, 55 L. R. A. 650.

Seamen have no right, even in cases of
extreme peril, to sacrifice the lives of pas-
sengers, for the sake of preserving their
own; U. S. v. Holmes, 1 Wall. Jr. 1, Fed.
Cas. 15,383.

See Negligence; Baggage; Ticket; Com-
mon Caeeiebs or Passengers; Si.eeping Cab;
Rableoad.

PASSENGER SHIP. "Every description
of sea-going vessel carrying one or more pas-
senger or passengers on any voyage from
any place in Her Majesty's Dominions to
any place whatever." 52 & 53 Vict. c. 29.

PASSENGER TRAIN. "A train adver-
tised to take passengers generally,—people
travelling from place to place,—upon the
terms aiid in the manner ordinarily applica-
ble to such passengers." 54 L. J. Q. B. 535.

PASSIAGIARIUS. A ferryman. Jacob.

PASSIM (Lat). Everywhere. Often used
to indicate a very general . reference to a
book or legal authority.

PASSIVE. See Debt; Teust.

PASSPORT (Pr. passer, to pass, port, har-
bor or gate). In Maritime Law. A paper
containing a permission from a neutral state
to ' the captain or master of a ship or ves-
sel to proceed on the voyage proposed. It
usually contains his name and residence, the
name, property, description, tonnage, and
destination of the ship, the nature and quan-
tity of the cargo, the place from whence it

comes, and its destination, with such other
matters as the practice of the place requires.

It is also called a sea-brief, or sea-letter

(q. v.). But Marshall distinguishes sea-let-
ter from passport, which latter, he says, is
pretended to protect the ship, while the for-
mer relates to the cargo, destination, etc.
See Jacobs, Sea-Laws 66, note.
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This document is indispensably necessary
in time of war for the safety of every neu-

tral vessel: Marsh. Ins. 317, 406 6.

A Mediterranean pass (g. v.), or protec-

tion against the Barbary- powers.
A document granted in time of war to

protect persons or property from the gen-

eral operation of hostilities. Wheat. Int.

Law, 3d Eng. ed. § 408; 1 Kent 161; The
Amiable Isabella, 6 Wheat. (U. S.) 3, 5 L.

Ed. 191.

In most countries of continental Europe
I)assports are given to travellers. These

are intended to protect them on their jour-

ney from all molestation while they are

obedient to the laws. The secretary of state

may issue, or cause to be issued in foreign

countries by such diplomatic or consular of-

ficers of the United States, and under such
rules as the president may prescribe, pass-

ports, but only to citizens of the United

States; K. S. §§ 4075-4076. See Sai^ Con-
duct.

PASTURES. Lands upon which beasts

feed themselves. By a grant of pastures the

land itself passes. 1 Thomas, Co. Litt. 202.

See Common.

PATENT. A grant of some privilege,

property, or authority, made by the govern-

ment or sovereign of a country to one or

more individuals. Phillips, Pat. 1.

As the term was originally used in Eng-

land, it signified certain written instruments

emanating from the king and sealed with

the great seal. These instruments conferred

grants of lands, honors, or franchises; they

were called letters patent, from being de-

livered open, and by way of contradistinction

from instruments Uke the French lettres de

cachet, which went out sealed.

In the United States, the word patent is

/sometimes understood to mean the title-

/ deed by which a government, either state

1 lor federal, conveys its lands. But in its

more usual acceptation it is understood as

referring to those instruments by which
the government secures to Inventors for a
limited time the exclusive right to their own
inventions.

The granting of exclusive privileges by
means of letters patent was a power which
for a long time was greatly abused by the

sovereigns of England. The sole right of

dealing in* certain commodities was in that

manner conferred upon particular individ-

uals, either as a matter of royal favor or

as a means of replenishing the royal treas-

ury. These exclusive privileges, which were
termed monopolies, became extremely odious,

and, at an early date, met with the most de-

termined resistance. One of the provisions

of Magna Charta was intended to prevent

the granting of monopolies of this character

;

and subsequent prohibitions and restrictions

were enacted by parliament even under the

most energetic and absolute of their mon-

archy See Hallam, Const. Hist. 153, 205.

Still, the unregulated and despotic power

of the crown, which reached Its height in

Elizabeth's reign, proved, in many instances,

superior to the law, until the reign of James
I., 1623, when an act was passed, known as

the Statute of Monopolies, 21 Jac. 1, ch. 3,

which entirely prohibited all grants of that

nature, and abolished existing monopolies.

But the king was permitted to secure by let-

ters patent to the inventor of any new manu-

facture, the sole right to make and vend the

same for a term not exceeding fourteen

years. Since that time the power of the

monarch has been so far controlled by the

law that the prohibition contained in the

Statute of Monopolies has been fully ob-

served, and under that statute has grown

up the present system of British patent law,

from which ours has to a great extent been

derived. See Rob. Pat. §§ 1-8. See 12 Law
Quart. Rev. 141, as to the earliest grants of

privileges in England and the early history

of patent law.

The constitution of the United States (art.

I, § 6, cl. 8) confers upon congress the pow-

er "to promote the progress of science and
useful arts, by securing for limited times

to authors and inventors the exclusive Mght
to their respective writings and discoveries."

This right can, accordingly, be conferred

only upon the authors and inventors them-

selves; but it rests vnth congress to deter-

mine the length of time during which it

shall continue. Congress at an early day

availed itself of the power. The first act

passed was that which established the pat-

tent office, on the 10th of April, 1790. There

were several supplements and modifications

to this law, the acts passed February 7, 1793,

June 7, 1794, April 17, 1800, July 3, 1832,

July 13, 1832. These were all repealed, by

an act passed July 4, 1836, and a new sys-

tem was established. Subsequently other

changes were made by the acts of March 3,

1837, March 3, 1839, August 29, 1842, May
27, 1848, March 3, 1849, February 18, 1861,

March 2, 1861, July .16, 1862, March 3, 1863,

June 25, 1864, and March 3, 1865. The act of

July 8, 1870, repealed all existing acts. Va-

rious minor amendments to it have been

passed.

The patent laws were extended to the

Canal Zone by Circular of the Isthmian
Canal Commission (March 15, 1907). Pro-

tection of a patent right in the Philippines

is procured by filing at the Bureau of Pat-

ents; etc., a certified copy of the United
States patent (Circular of the Division of

Customs, etc., of the war department, April

II, 1899, and subsequent circulars) ; and in

Porto Rico, under the same circular of April

11, 1899, by filing at the oflice of the Secre-

tary, San Juan, a certified copy of the pat-

ent.

Letters patent for inventjons are grant-

ed for a term of seventeen years.

The law does not furnish any guarantee
of the validity of the patent It is neverthe-
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less, prima facie evidence of its own valid-

ity; Pitts V. Hall, 2 Blatchf. 229, Fed. Gas.
No. 11,192 ; it implies novelty and invention

;

Valley I. Works v. "Wood's Sons Co., 196 Fed.
780, 116 C. C. A. 46, that the defendant's de-
vice is patented may tend, when offered In

evidence, to show nOh-infringement, in some
cases. See Coming v. Burden, 15 How. (U.
S.) 252, 14 L. Ed. 683.

The exclusive right of the patentee did
not exist at common law; it is created by
acts of congress ; and no rights can be ac-

quired unless authorized by the statute and
in the manner it prescribes; Dable Grain
Shovel Co. V. FUnt, 137 U. S. 41, 11 Sup. Ct.

8, 34 L. EM. 618. The rights granted by the
patent are confined within the limits of the
United States ; consequently it does not ex-

tend to a foreign vessel lawfully entering
one of our ports, where the patented im-
provement was placed ujwn her in a foreign

port and authorized by the laws of the coun-
try to which she belongs; Brown v. Duch-
esne, 19 How. (U. S.) 183, 15 L. Ed. 595.

Of the subject-matter of a patent. The
act of July 8, 1870, § 24, provides for the
granting of a patent to the first inventor

or discoverer of any new and useful art,

machine, manufacture, or composition of

matter, or any new and useful improve-
ment thereof, not known or used by others

in this country, and not patented, or de-

scribed In any printed publication in this

or any foreign country before his invention

or discovery thereof, and not in public use
or on sale for more than two years prior to

his application, unless the same is proved
to have been abandoned. By act of March
3, 1897 (in effect January 1, 1898), amend-
ing this section, the patenting or publication

of an invention in a foreign country, if more
than two years before the application in this

country bars a patent.

There are five classes of inventions which
may be the subjects of patents: first, an
art; second, a machine; third, a manufac-
ture; fourth, a composition of matter; and
fifth, design. In Great Britain, letters pat-

ent granting exclusive privileges can be is-

sued only to the inventors of a "new manu-
facture." But the English courts in defining

the meaning of the term, have construed the

word "manufacture" to be coextensive in

signification with the whole of the first four

classes of inventions thus recognized by our
law. An art or process, a machine, and a

composition of matter are all regarded there

as manufactures. The field of mechanical
invention in Great Britain is, therefore, coin-

cident with that provided by our law, and
the legal subject-matter of patents is the

same in each country ; 2 B. & Aid. 349; 2

M. & W. 544. But, inasmuch as we have

three other classes of mechanical inventions,

the term "manufacture" has a more limited

signification here than it receives in Great
Britain.

A process is an art or method by which
any particular result is produced. Where
a result or effect is produced by chemical

action, by the operation or application of

some element or power of nature, or of one

substance to another, such modes, methods,

or operations are called processes. A new
process is usually the result of discovery

;

a machine, of invention. The arts of tan-

ning, dyeing, vulcanizing india-rubber, smelt-

ing ores, etc., are usually carried on by pro-

cesses, as distinguished from machines. But
the term process is often employed more
vaguely in a secondary sense in which it

cannot be the subject of a patent. Thus, we
say that a board is undergoing the process

of being planed, grain of being ground, iron

of being hammered or rolled. Here the term
is used subjectively or passively, as applied

to the material operated on, and not to the

method or mode of producing that operation,

which is by mechanical means, or the use
of a machine as distinguished from a pro-

cess. In this use of the term It represents

the function of a machine, or the effect pro-

duced by It on the material subjected to the
action of the machine, and does not consti-

tute a patentable subject-matter, because
there cannot be a valid patent for the -func-

tion "or abstract effect of a machine, but only
for the machine which produces it. Corning
V. Burden, 15 How. (U. S.) 267, 14 L. Ed.
683.

"A process Is a mode of treatment of cer-

tain materials to produce a given result. It
is an act, or series of acts, performed upon
the subject-matter, to be transferred and re-

duced to a different state or thing. . . .

In the language of the patent law, it is an
'art' The machinery pointed out as suit-

able to perform the process may or may not
be new or patentable; whilst the process it-

self may be entirely new, and produce an al-

together new result. The process requires

that certain things should be done with cer-

tain substances, and In a certain order; but
the tools to be used in doing this may be of
secondary consequence." Cochrane y. Deen-
er, 94 XJ. S. 788, 24 L. Ed. 139. The term
process is not used in the patent statutes,

but it has been uniformly held that there
may be a patent for a process ; Tilghman v.

Proctor, 102 U. S. 727, 26 L. Ed. 279. A pro-
cess may be new though the apparatus is

old ; New Process Fermentation Co. v. Maus,
122 U. S. 413, 7 Sup. Ct. 1304, 30 L. Ed. 1193;
Carnegie Steel Co. v. Iron Co., 185 D. S. 403,
22 Sup. Ct. 698, 46 L. Ed. 968; Lawther v.

Hamilton, 21 Fed. 811. The process by
which an article is produced and the product
are two, different inventions; Tucker' v.

Dana, 7 Fed. 213. The. new combination of
old processes constitutes a new process;
Wallace v. Noyes, 13 Fed. 172; 7 E. & B. 725.

Letters patent for a process irrespective
of the particular mode or form of apparatus
for carrying it into effect are granted un-
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der the laws of the United States. Who-
ever discovers that a certain useful result

win be produced In any art, machine, man-
ufacture, or composition of matter, by .

the

use of certain means, is entitled to a patent
for it, provided he specifies the means he
uses In a manner so full and exact that any
one skilled in the science to which it apper-

tains can, by using the means he specifies,

produce precisely the result he discovers;

Tilghman v. Proctor, 102 U. S. 727, 26 L. Ed.

279.

Processes of manufacture which involve

chemical or other similarly elemental ac-

tion arp patentable, though mechanism may
be necessary In carrying out the process,

while those which consist solely in the op-

eration of a machine are not, and where
such mechanism is subsidiary to the chem-
ical action, the fact that the patentee may
be entitled to a patent upon the mechanism,
does not impair his right to the patent for

the process. But patentability of prpcesses

is not confined to those involving chemical

or other similar elemental action ; Expanded
Metal Co, v. Bradford, 214 U. S. 366, 29 Sup.

Ct. 652, 53 L. Ed. 1034. A valid patent can-

not be obtained for a process which involves

nothing more than the operation of a piece of

mechanism, that ip to say, for the function

of a machine ; Bisdon I. & Li. Works v. Med-
art, 158 U. S. 68, 15 Sup. Ct. 745, 39 L. Ed.

899; Carnegie Steel Co. v. Iron Co., 185 U.
S. 4f)3, 22 ,Sup. Ct. 698, 46 L. Ed. 968; U. S.

Consol. Seeded Raisin Co. v. Fruit Co., 195

Fed. 264, 115 C. C. A. 234.

Where a patent clearly shows and de-

scrtbes the functions of a certain process,

no other person can afterwards patent that

process; New Process Fermentation Co. v.

Koch, 21 Fed. 580. Where the process is

described with the method of operation of a
machine, the machine alone is patentable;

Excelsior Needle Co. v. Needle Co., 32 Fed.

221; the product, unless itself new, is not
patentable; id.

A machine is any contrivance composed
of co-operating elements which act under
the law imposed upon them to regulate or
modify the relations between force, motion,
and weight.

"The term machine includes every me-
chanical device or combination of mechanical
powers and devices to perform some func-

tion and produce a certain effect or result ;"

Corning v. Burden, 15 How. (U. S.) 267, 14

L. Ed. 683; but when the effect is produced
by chemical action, or by the application of

some element or power of nature, or of one
substance to another, such methods or opera-

tions are called processes ; Piper v. Brown, 4
Fish. Pat. Cas. 175, Fed. Cas. No. 11,180.

A machine is an instrument composed of

one or more of the mechanical powers, and
capable, when set in motion, of producing by
its own oi)eration, certain predetermined

physical effects. Rob. Pat. § 173. A ma-
chine differs from an art in that the act or

series of acts which constitute the art be-

come, in the machine, inseparably connected

with a specific physical feature. The art is

the primary conception, the machine the sec-

ondary. A machine differs from all other

mechanical instruments in that its rule of

action resides within Itself. The structural

law of a machine is its one enduring and es-

sential characteristic. Rob. Pat. § 175; Par-

ker V. Hulme, 1 Fish. 44, Fed. Cas. No. 10,-

740.

Mechanical movements, which are some-

times called the simple machines, are six in

number: the lever, the pulley, the wheel
and axle, the wedge, the screw, and the in-

clined plane. These are sometimes known as

the mechanical powers, though neither these

nor any other machinery can ever constitute

or create power; they can only control, di-

rect, and render It useful.

Machines, as generally seen and under-

stood, are compounded of these simple ma-

chines in some of their shapes and modifica-

tion. Such a combination as, when in opera-

tion, will produce some specific result, is

regarded as an entire machine. It is so treat-

ed in the patent law ; for although a new ma-

chine, or a new improvement of a machine,

is an invention, and although only one inven-

tion can be Included in a single patent, stUl

several different contrivances, each of which
is in one sense a machine, may ail be sepa-

rately claimed in a single patent, provided

they all contribute to improve or to consti-

tute one machine, and are Intended to pro-

duce a single result ; and a new combination

of machines is patentable whether the ma-
chines themselves be new or old; Wyeth v.

Stone, 1 Sto. 273, 568, Fed. Cas. No. 18,107;

Evans V. Eaton, 3 Wheat. (U. S.) 454, 4 h.

Ed. 433.

While a combination is a union of ele-

ments which may be partly new, or wholly

old or wholly new, the combination is a

means distinct from its constituent elements,

any of which, if new and patentable, may be

covered by separate claims in the same pat-

ent as the combination. A combination
which produces by the co-operation of its

constituents the result specified in the man-
ner specified is a true mechanical devise and
a valid combination ; Leeds & C. Co. v. Mach.
Co., 213 U. S. 301, 29 Sup. Ct 495, 53 L. Ed.
809.

Inventions pertaining to machines may be

divided into four classes: 1. Where the in-

vention embraces the entire machine; 2.

Where it embraces one or more of the ele-

ments of the machine only, as the coulter of

a plough; 3. Where the invention embraces

both a new element and a new combination

of old elements ; 4. Where all the elements

of the machine are old and the invention

consists in a new combination. Almost all
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of the modern machines are of the fourth

class; Union Sugar Refinery v. Matthlesson,

3 CUff. 639, Fed. Cas. No. 14,399.

A maimfacture Is an instrument created

by the exercise of mechanical forces and de-

signed for the production of mechanical ef-

fects, but not capable, when set in motion,

of attaining, by its own operation, to any
predetermined results. It receives its rule

of action from the external source which
furnishes its motive power. A manufacture
requires the constant guidance and control

of some separate intelligent agent; a ma-
chine operates under the direction of that

intelligence with which it was endowed by
its inventor when he Imposed on it its struc-

tural law. The parts of a machine, consid-

ered separately from the machine itself, all

kinds of tools and fabrics, and every other
vendible substance, which is neither a com-
plete machine nor produced by the mere
union of ingredients, is included under the

title "manufacture"; Rob. Pat. § 182. An
article of ornament may be a manufacture;
Simpson v. Davis, 20 Blatch. 413, 12 Fed.

144; and a bond and coupon register in the

form of a book ; Munson v. New York, 3 Fed.

338 ; and a wooden pavement ; 2 Webst 126.

A manufacture, if new in itself, may be
patentable whether the process or apparatus
by which" it is produced be new or not ; Dra-
per V. Hudson, Holmes 208, Fed. Cas. No.

4,069. A manufacture may be an invention
distinct from the mode of producing it ; Unit-
ed Nickel Co. v. Pendleton, 21 Blatch. 226, 15
Fed. 739. Making an oM article by a new pro-

cess or apparatus is not making a new man-
ufacture; McKloskey v. Du Bois, 8 Fed. 710;

a new process producing a new manufacture
may involve two separate inventive acts

;

Tucker v. Dana, 7 Fed. 213. A new form of

an old article may be a new manufacture;
25 O. G. 601 ; but to perceive a hitherto un-
known quality in an existiog substance is

not the invention of a new substance; An-
soHia B. & C. Co. V. Supply Co., 32 Fed. 81.

Although a new process for producing an
article Is patentable, the product itself can-
not be patented, if it is old; Cochrane v.

Badische Anilin & Soda Fabrik, 111 U. S.

293, 4 Sup. Ct. 455, 28 L. Ed. 433.

A composition of matter is a substance
composed of two or more different substanc-

es, without regard to form. A design is an
ornamental object as specified In R. S. §

4929.
' Invention, what constitutes. The general

rule is that, wherever invention has been ex-

ercised, there will be found the subject-mat-

ter of a patent; Poppenhusen v. Falke, 5

Blatch. 46, Fed. Cas. -No. 11,280.

The constitution provides for the grant to

Inventors of the exclusive right to the re-

spective "discoveries," while R. S. § 4884,

uses "inventions and discoveries."'

Although the word "discovery" is used as

entitling the discoverer to a patent, still,

every discovery is not a patentable invention.

The discoverer of k mere philosophical prin-

ciple, or abstract theory, or elementary truth

of science, cannot obtain a patent for the

same, unless he applies it to some directly

useful purpose. The patent can only be for

such a principle, theory, or truth reduced to

practice and embodied in a particular struc-

ture or combination of parts; Clark Thread
Co. V. Linen Co., 140 U. S. 481, 11 Sup. Ct.

846, 35 L. Ed. 521 ; nor can there be a patent

for a function or for an effect only, but for

an effect produced in a given manner or by
given means ; Piper v. Brown, 1 Holmes 20,

Fed. Cas. No. 11,180; Tllghman v. Werk, 2

Pish. 229, Fed. Cas. No. 14,046 ; or by a par-

ticular operation; Stone v. Sprague, 1 Sto.

270, Fed. Cas. No. 13,487; O'Reilly v. Morse,
15 How. (U. S.) 62, 14 L. Ed. 601; but a

patent covers the means employed to effect

results; Miller v. Mfg. Co., 151 U. S. 186, 14
Sup. Ot 310, 38 L. Ed. 121.

A function is that "which a machine Is

designed to do, as distinguished from the
machine Itself and from the product of its

action or something external to itself ;" Den-
ning Wire & Fence Co. v. Steel Co., 169 Fed.
793, 95 C. C. A. 259. In Westinghouse v.

Power Brake Co., 170 U. S. 537, 18 Sup. Ct.

707, 42 L. Ed. 1136, it was said that the term
"function" may not be readily defined, and
that it was not advisable that it should be
attempted.

While the end or purpose sought to be ac-
complished by the device is not the subject
of a patent, the device or mechanical means
by which the desired result is to be secured.
Is; Knapp v. Morss, 150 U. S. 221, 14 Sup.
Ct. 81, 37 li. Ed. 1059. An Idea Is not pat-
entable; a patent is valid only for the prac-
tical application of an idea ; SIckels v. Bor-
den, 3 Blatch. 535, Fed. Cas. No. 12,832;
Rubber-TIp-PencU Co. v. Howard, 20 Wall.
498, 22 L. Ed. 410. A principle denotes the
physical force employed by an invention. It
Is some natural power or energy which oper-
ates with uniformity under given circum-
stances, and may thus be contemplated as
obedient to law. It is a necessary factor in
every means which produce physical effects,

whether such means be natural or artificial

;

Rob. Pat. § 135.

To be entitled to a patent, a person must
have Invented and discovered some new and
useful art, machine, manufacture, or compo-
sition of matter, or some new and useful Im-
provement thereof ; and it is not enough that
a thing Is new, in the sense that in the shape
or form in which it is produced. It has not
been known, and that it is useful, but It

must amount to an invention or discovery;
Burt V. Every, 133 U. S. 849, 10 Sup. Ct 394,
33 L. Ed. 647.

An Invention, to be patentable, must not
only be new, but must also be useful. But
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by this it is not meant that it must be more
useful than anything of the kind previously
known, but that it is capable of tfse for a
beneficial purpose. The word "useful" is

also to be understood in contradistinction to

"pernicious," or "frivolous." A contrivance
directly and mainly calculated to aid the

counterfeiter, the pickpocket, or the assassin,

or which would in any way be directly cal-

culated to be injurious to the morals, the
health, or the good order of society, would
not be patentable. Neither would a new
contrivance which was of too trivial a char-

acter to be worthy of serious consideration;

Langdon v. De Groot, 1 Paine 203, Fed. Gas.

No. 8,059; Many v. Jagger, 1 Blatch. 372,

Fed. Cas. No. 9,055; Parkhurst v. Kinsman,
i Blatch. 488, Fed. Gas. No. 10,757.

The patent itself is prima facie evidence

of utility; Waterbury Brass Go. v. Miller,

9 Blatch. 77, Fed. Cas. No. 17,254; Bell v.

Daniels, 1 Bond 212, Fed. Gas. No. 1,247;

and its use by the defendant and others is

evidence of utility ; Smith v. Elastic Fabrics

Co., 1 Holmes 340, Fed. Cas. No. 13,050.

A mere application of an old device or

process to the manufacture of an article Is

held to constitute only a "double use," and
not to be patentable. There must be some
new process or machinery used to produce

the effect; Brown v. Piper, 91 V. S. 37, 23

L. Ed. 200; Roberts v. Eyer, 91 U. S. l50,

23 Li. Ed. 267. See Howe Mach. Co. v. Needle
Co., 134 U. S. 388, 10 Sup. Gt. 570, 33 L. Ed.

^3; Grant v. Walter, 148 U. S. 547, 13 Sup.

Ct. 699, 37 L. Ed. 552. A combination of old

elements does not constitute a patentable

invention, where they are all found, some
in one and some in another of earlier de-

vices for the same purpose, in which each
element i)erforms the same function that it

has in the new combination; Busell Trim,
mer Co. v. Stevens, 137 U. S. 423, 11 Sup.

Gt. 150, 34 li. Ed. 719 ; Kuapp v. Morss, 150

U. S. 221, 14 Sup. Gt, 81, 37 L. Ed. 1059.

A mere carrying forward of the original

thought, a change only in form, propor-

tions, or degree, doing the same thing in
. the same way, by substantially the same
means, with bettef results, is not such an
invention as will sustain a patent ; Belding
Mfg. Co. V. Corn Planter Co., 152 U. S. lOO,

14 Sup. Gt. 492, 38 L. Ed. 370; and some-
thing more is required to support one than
a slight advance over what has preceded it,

or mere superiority in workmanship or fin-

ish; International Tooth Crown Co. v. Gay-
lord, 140 U. S. 55„ 11 Sup. Ct. 716, 35 L. Ed.

, 347.

Invention, in the nature of improvements,

is the double mental act of discerning, in ex-

isting machines, processes or articles, some
deficiency,, and pointing out the means of

overcoming it; General Electric Co. v. Elec-

tric Co., 174 Fed. 246, 98 G. C. A. 154.

Inventive skill has been defined as "that

Intuitive faculty of the mind put forth in

the search for new results, or new methods,

creating what had not before existed, or

bringing to light what lay hidden from
vision ; it differs from a "suggestion of that

common experience which arose spontaneous-

ly and by a necessity of human reasoning

in the minds of those who had become ac-

quainted with the circumstances with which
they had to deal." HolUster v. Mfg. Co., 113

U. S. 72, 5 Sup. Ct. 717, 28 L. Ed. 901.'

"Not every improvement is invention; but

to entitle a thing to protection it must be
the product of some exercise of the inventive

faculties, and it must involve something
more than what is obvious to persons skilled

in the art to which it relates." Kosenwasser
V. Berry, 22 Fed. 841.

"An invention, in the sense of the patent

law, means the 'finding out—^the contriving,

the creating of something which did not ex-

ist, and was not known before, and which
can be made useful and advantageous in the

pursuits of life, or which can add to the en-

joyment of mankind." Conover v. Roach, 4
Fish. 12, Fed. Cas. No. 3,125.

"It was never the object of those [patent]

laws to grant a monopoly for every trifiing

device, every shadow of a shade of an idea,

which would naturally and spontaneously
occur to any skilled mechanic or oiferator in

the ordinary progress of manufactures." At-

lantic Works V. Brady, 107 U. S. 200, 2 Sup.

Gt 225, 27 L. Ed. 438.

"Originality is the test of invention. If

that is successfully exercised, its product
is protected; and it is immaterial whether
it is displayed in a greater or less degree, or
whether the new idea revealed itself to the

inventor by a sudden flash of thought or

dawned on his mind after groping his way
through many and dubious experiments."
Blake v. Stafford, 6 Blatch. 195, Fed. Cas.

No. 1,504. Whenever a change or device is

new, and accomplishes beneficial results,

courts look with favor upon it. The la.w,

In such cases, has no nice standard by wMch
to gauge the degree of mental iwwer or in-

ventive genius brought into play in originat-

ing the new device. A lucky casual thought,
involving a comparatively trifling change,
often produces decided and useful results,

and, though the result of a small amount of

inventive skill, the law extends to it the

same protection as if it were the product of .

a lifetime of profound thought and most in-

genious experiment ; Middletown Tool Go. v.

Judd, 3 Fish. 141, Fed. Cas. No. 9,536. The
patentee must be an inventor and he must
have made a discovery. It is not enough
that a thing shall be new and that it shall

be useful, but it mtist amount to an Inven-
tion or discovery ; Thompson y. BoisseUer,
114 U. S. 11, 5 Sup. Ct. 1042, 29 L. Ed. 76.

The unsuccessful effort of others in the
same art, to accomplish the same result, ui-

dicates that the means by which the patentee
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has produced it are the result of Inventive

skill; Celluloid Mfg. Ck). v. Zylonite Co., 28
Fed. 195; Dudgeon v. Watson, 29 Fed. 248.

In The Barbed Wire Patent, 143 TJ. S. 275,

12 Sup. Ct. 443, 450, 36 L. Ed. 154, it ap-

peared that the sales of the earlier article

had been but tentative and slight, and those
of the patented article enormous. In sus-

taining the patent in suit, Brown, J., said;

"Under such circumstances courts have not

been reluctant to sustain a patent to the

man who has taken the final step which has
turned a failure into a success. In the law
of patents it is the last step that wins.

. . . It may be laid down as a general
rule, though perhaps not an invariable one,

that if a new combination and arrangement
of known elements produces a new and bene-
ficial result, never attained before, it is evi-

dence of invention."

The degree of invention is not prescribed

by the statute ; Hillborn v. Mfg. Co., 69 Fed.

958, 16 O. C. A. 569; nor is it material;

Washburn & M. Mfg. Co. v. Haish, 4 Fed.

900; each case must stand on its own facts,

but if the patented structure is at the head
of the evolution in its particular art and is

a marked improvement on what preceded it,

the court should surely be predisposed in its

favor; Bray v. Twine Co., 70 Fed. 1006.

Courts give a liberal construction to the law,

;S0 as to protect every contrivance which can
be called new, and which proves at all use-

ful. The inventor, therefore, has the bene-

fit of the doubt. But it is obvious that there

is a limit beyond which mere changes can-

not and ought not to receive this protection

;

Kirby v. Beardsley, 3 Fish. 265, Fed. Cas. No.

7,837.

Where the question of patentable novelty

in a device was by no means free from
•doubt, the court, in view of the extensive

use to which the patent had been put by
manufacturers of wagons, resolved the doubt
in favor of the patentee and sustained the

patent; Topliff v. TopUfC, 145 U. S. 156, 12

Sup. Ct. 825, 36 L. Ed. 658. While the utiUty

of a contrivance, as shown by the general

public demand for it when made known, is

not conclusive evidence of novelty and inven-

tion, it is nevertheless highly persuasive in

that direction, and in the absence of pretty

conclusive evidence to the contrary, will gen-

erally exercise controlling influence; Hill v.

Biddle, 27 Fed. 560; in doubtful cases only;

Voigtmann v. Cornice Co., 148 Fed. 848, 78

0. C. A. 538; in case of doubt it will turn

the scale ; Krementz v. S. Cottle Co., 148 U.

S. 556, 13 Sup. Ct. 719, 37 L. Ed. 558 ; it is

better evidence of invention than the opinion

of an expert or the intuition of a judge;

Palmer v. Johnston, 34 Fed. 336; but not

where public acceptance is the plain result

of successful business methods in creating a

market for the article. And not when the

popularity is not due to any patentable fea-

ture. The fact that a patented device went

into immediate use, and supplanted all oth-

ers, cannot be attributed to artful advertis-

ing, in the case of an article such as an
electric heater for railway cars, which is

sold, not to the public, but to mechanicians

of skill in their art; Consolidated O. H. Co.

V. Heating Corp., 82 Fed. 993. But extensive

use has been said to be an unsafe criterion

of patentability; McOlain v. Ortmayer, 141

U. S. 419, 12 Sup. Ot. 76, 35 L. Ed. 8.00.

When, in a class of machines vridely used,

it appears that at least, after repeated and
futile attempts, a machine has been con-

trived which accomplishes the result desired,

and when a patent has been granted to the

successful inventor, the courts should not be

ready to adopt a narrow or astute construc-

tion, fatal to the grant; Keystone Mfg. Co.

V. Adams, 151 U. S. 139, 14 Sup. Ct. 295, 38
L. Ed. 103,

Simplicity in the device is itself a merit;

2 Webst. Pat. Cas. 113. Mere suggestions

from others do not negative the existence

of patentable invention, unless they cover
the entire invention; Hubbell v. U. S., 5

Ct of CI. 1. The suggestion by others of a
part of a device does not show the absence
of inventive skill as to the whole; Worden
V. Fisher, 11 Fed. 505. Where inventive skill

was necessary in addition to suggestions of

others, the inventor is entitled to a pa-tent;

Union Paper-Bag Mach. Co. v. Pultz & Walk-
ley Co., 15 Blatchf. 160, Fed. Cas. No. 14,-

392; Alden v. Dewey, 1 Sto. 336, Fed. Cas.
No. 153; O'Reilly v. Morse, 15 How. (U. S.)

62, 14 L. Ed. 601. To suggest that a cer-

tain result may be obtained, but without in-

dicating how, is not an invention; Graham
V. Gammon, 7 Biss. 490, Fed. Cas. No. 5,668.

Mere experiment 'is not invention; Many v.

Sizer, 1 Pish. 17, Fed. Cas. No. 9,056.

The simplicity of a device and its apparent
obviousness after the event, ought not to de-

tract from its meritoriousness. That it had
never been suggested or thought of before,

and effectually supplied the one thing neces-

sary to bring success, when before there had
been nothing but failure, is sufficient within
the meaning of the patent law; McKay &
G. L. Mach. Co. v. Dizer, 61 Fed. 102, 9 C. C.

A. 382. "The apparent -simplicity of a new
device often leads an inexperienced person
to think that it would have occurred to any
one familiar with the subject; but the deci-

sive answer is that with dozens and perhaps
hundreds of others laboring in the same
field, it had never oc(*urred to any one be-

fore. The practised eye of an ordinary me-
chanic may be safely trusted to see what
ought to be apparent to every one." Potts
V. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39
L. Ed. 275.

A "double use" may involve invention if

the second use is an art remote from the
former use; otherwise, if the new use is

such that it would occur to a person of
ordinary mechanical skill; much depends
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upon the nature of the changes required to

adapt the device to its new use; id.

Study, effort, and experiment are not alone
enough to constitute inventive skill; Butler
V. Steckel, 27 Fed. 219. Nor is the exercise

of good judgment; Estey v. Burdett, 109 U.
S. 633, 3 Sup. Ct. 531, 27 L. Ed. 1058. Nor
the exercise of the reasoning process; Wat-
son V. Ry. Co., 23 Fed. 443. Inventive skill

requires thought, while mechanical skill does

not ; Butler v. Bainbridge, 24 Blatch. 163, 29

Fed. 142. Small discoveries may involve in-

ventive skill ; Hobble v. Smith, 27 Fed. 656.

If it exist in some degree, the courts will

not measure it by an exacting standard;
Valvona v. D'Adamo, 135 Fed. 544.

The exercise of mechanical skill must
be considered as it existed at the date of

the invention ; Wilcox v. Bookwalter, 31

Fed. 224.

A mechamcal equivalent exists where one
device may be adop^ted instead of another by

a person skilled in the art, from his knowl-

edge of the art; Johnson v. Root, 1 Fish.

351, Fed. Cas. No. 7,411. E^quivalents have
been said to be "obvious and customary" in-

terchanges; Smith V. Downing, 1 Fish. 64,

Fed. Cas. No. 13,036. It is a question of fact

depending on the opinion of experts and on
an inspection of the machine; Foss v. Her-
bert, 2 Fish. 31, Fed. Cas. No. 4,957. It is

a question of use, not of name ; Graham v.

Mason, 5 Fish. 1, Fed. Cas. No. 5,671. Equiva-

lents may differ in shape ; Graham v. Mfg.

Co., 11 Fed. 148; a substitute in a combina-

tion does not cease to be an equivalent be-

cause, in addition, it does something more
and better; Atlantic Giant Powder Co. v.

Goodyear, 3 B. & Ard. 161, Fed. Cas. No. 623.

Only those things can be considered equiva-

lents for the elements of a manufacture which
perform the same function in substantially

the same way ; Goodyear Dental Vulcanite

Co. V. Davis, 102 U. S. 222, 26 L. Ed. 149.

The test of equivalency is whether the sub-

stituted element operates in substantially the

same way to produce substantially the same
result; Palmer v. Mach. Co., 186 Fed. 496.

The doctrine of equivalency may be Invoked
for other than pioneer patents, the range

depending upon and varying with the degree

of invention ; Continental Paper Bag Co. v.

Paper Bag Co., 210 U. S. 405, 28 Sup. Ct.

748, 52 L. Ed. 1122. Where no inventive skill

is shown in the substitute, it is an equiva-

lent ; Crouch v. Roemer, 10? U. S. 797, 26 L.

Ed. 426.

Successive patents. "No patent can issue

for an invention actually covered by a for-

mer patent, especially to the same patputee,

although the terms of the claims may differ.

The second patent, in such case, although

containing a claim broader and more generic

in its character than the specific claims con-

tained in the prior patent, is also void. But
where the second patent covers matters de-

scribed in the prior patent, essentially dis-

tinct and separable, and distinct from the

invention covered thereby, and claims made
thereunder, its validity may be sustained."

Miller v. Mfg. Co., 151 U. S. 186, 14 Sup. Ct.

310, 38 L. Ed. 121.

An improvement is an addition to or alter-

ation in some existing means, which increas-

es its efficiency without destroying its identi-

ty. It includes two necessary ideas: the

idea of a complete and practical operative

art or instrument and the idea of some
change in such art or instrument not affect-

ing its essential character but enabling it to

produce its appropriate results in a more per-

fect or economical manner; Rob. Pat. § 210.

No patent can be granted for the mere im-

portation of an inventipn brought from

abroad; although it is otherwise in England.

The constitution, as we have seen, only au-

thorizes congress to grant these exclusive

privileges to the Inventors themselves. The
mere fact of an inventor having obtained a

patent for a device in a foreign country did •

not under the act of March 3, 1897, prevent

his obtaining a patent for the same thing

here, provided he applies for a patent here

within seven months from the date of the

foreign patent.

By- the act of March 3, 1903, the period

has been extended t6 one year (and to four

months on design patents). When the for-

eign patent issues before the United States

patent issues, the latter expires at the same
time as the former, or, if there be more than

one, with the former patent having the short-

est term ; but in no case will the term exceed

seventeen years; Bate Refrigerating Co. v.

Sulzberger, 157 U, S. 1, 15 Sup. Ct. 508; 39

L. Ed. 601.

By the act of July 8, 1870, an inventor

might lodge a caveat In the patent office by
virtue of which he was to a certain extent

protected while perfecting his invention.

The practice was abolished by the act of

June 25, 1910, it having been found ineffec-

tive.

Of the application for a patent. When the
invention is conceived or complete, and the
inventor desires to apply for a patent, he
causes a specification to be prepared, setting

forth in clear and intelligible terms the ex-

act nature of his invention, describing its

different parts and the principle and mode
in which they operate, and stating precisely

what he claims as new, in contradistinction
from those parts and combinations which
were previously in use. This is accompanied
by a petition to the commissioner of patents,

stating the general nature of his invention
and the object of his application. One copy
of drawings should he attached to the specifi-

cation, where the nature of the case admits
of drawings ; and, where the invention is for

a composition of matter, specimens of the in-

gredients and of the composition of matter
should be furnished.
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If the inventor is shown to be the original

and first inventor, a mere prior Invention of

the same thing in a foreign country, If not

patented or described In some printed publi-

cation, will not afCect his right to a patent

here.

If the appUcantv has, either actually or

constructively, aJ)andoned his invention to

the public, he can never afterwards recall it

and resume his right of ownership.

Abandonment may be by conduct from
which an intention to abandon will be in-

ferred, or by public use or sale. In the for-

mer class, it may be, Be/ore the application;

6j/. the application; or after application.

Abandonment before application may be
shown by any conduct from which can be
inferred an Intention to give the Invention

to the public; as, by throwing it aside and
not using it; disclaiming any right in it,

or giving it expressly to the public; and by
public use of the device for even less than
two years, taken in connection with circum-

stances tending to show that the inventor

did not Intend to secure a monopoly; Eob.

Pat. § 349. It is a question of Intention ; Mc-
CormlclJ V. Seymour, 2 Blatch. 240, Fed. Cas.

No. 8,726; and of fact; Russell & Erwln
Mfg. Co. V. Mallory, 10 Blatch. 140, Fed. Cas.

No. 12,166.

Ad applicant, either by express words in

his spaciflcatlon, or by a failure to claim all

of his invention or by. unreasonable delay
in applying for a revision, may abandon the

whole or a part of his invention; and after

application he can abandon his invention by
withdrawing his application.

Public use or sale of the Invention for

more than two years before the application

worlis an abandonment; Andrews v. Hovey,
123 V. S. 267. 8 Sup. Ct. 101, 31 L. Ed. 160;

this is a conclusive presumption; Sisson v.

Gilbert, 9 Blatch. 185, Fed. Cas. No. 12,912;

and a single use Is enough ; Egbert v. Lipp-

mann, 104 U. S. 333, 26 L. Ed. 755. But this

rule does not apply to a strictly experimen-

tal use ; Innis v. Boiler Works, 22 Fed. 780

;

no matter how long it had continued; Eliza-

beth V. Pav. Co., 97 U. S. 126, 24 L. Ed. 1000.

A mere temporary use by a few persons as

an act of kindness, for a limited period, or a

use where the party using it is bound to se-

crecy, or is actually under the control of the

inventor, or a use by the inventor in private

is not within the rule ; Wyeth v. Stone, 1 Sto.

273, Fed. Cas. No. 18,107. Such public use,

with or without the consent of the subse-

quent patentee, renders the patent invalid;

Andrews v. Hovey, 123 U. S. 267, 8 Sup. Ct
101, 31 L. Ed. 160.

The sale which works an abandonment
in this connection must be a sale in the usual

course of business ; Henry v. Soap-Stone Co.,

2 Fed. 78; and of the completed invention;

id.; and merely placing the device on sale is

not sufficient; Plimpton v. Winslow, 14 Fed.

919. A sale on trial, to test the Invention,

is not an abandonment, even though warrant-
ed; Graham v. McCormick, 11 Fed. 859.

Use by the Inventor for the purpose of

testing the machine, in order to devise means
for perfecting its operation, is admissible

where, as incident to such use, the product
of its operation is disposed of by sale; such

use does not change its character; but where
the use is mainly for the purposes of trade

and profit and the experiment is merely inci-

dental to that, the principle, and not the in-

cident, must give character to the use; Smith
& G. Mfg. Co. V. Sprague, 123 U. S. 249, 8
Sup. Ct. 122, 31 L. Ed. 141.

Where an invention was complete and
capable of producing the result sought to be
accomplished, and the construction and mode
of operation and use of the mechanism were
necessarily known to the workmen who put
it into safes, which were the articles in ques-
tion, where it was hidden from view after
the safes were completed and no attempt was
made to expose the mechanism and thus
prove whether or not it was eflicient, it was
held that it was not an experimental use

;

Hall V. Macneale, 107 U. S. 90, 2 Sup. Ct. 73,

27 L,. Ed. 367. If an Inventor, after having
made his device, gives or sells it to another
to be used by the donee or vendee without
limitation or restriction or injunction of se-

crecy, and it is so used, such use is public
even though confined to one person; Egbert
V. Lippmann, 104 U. S. 333, 26 L. Ed. 755.
Where the Inventor of a connecting tie for
rails used the device In constructing a cable
road and reserved no future control over It,

and had no expectation of making any ma-
terial changes in It, and never examined it to
see whether it was defective or could be im-
proved, it was held that it was a public use
so as to defeat the patent; Root v. R. Co.,
146 U. S. 210, 13 Sup. Ct. 100, 36 L. Ed. 946.
But where the inventor of a wooden pave-
ment himself constructed an experimental
pavement which was used for six years be-
fore the patent was applied for, and It ap-
peared that he built it at his own expense
and went to see the effect of traffic upon it

and its durability, and examined it almost
daily, it was held that this was an experi-
mental use; Elizabeth v. Pavement Co., 97*

U. S. 126, 24 L. Ed. 1000. Where the inven-
tion is a machine, such as a grist mill, its

experimental use does not cease to be so be-
cause its products have been sold. But if

the Inventor allows his machine to be used
by other persons generally, with or without
compensation, or if it is by his consent put on
sale for such use, then it will be in public
use and on public sale, within the act ; Root
V. R. Co., 146 U. S. 223, 13 Sup. Ct. 100, 36
h. Ed. 946. Where there is no evidence of
use or sale of the invention, which was a
method of driven wells, by the applicant be-
fore his application, or by others with his
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consent, except putting down a single well, it

was held that the use was merely experi-
mental; Beedle v. Bennet, 122 U. S. 71, 7
Sup. Ct 1090, 30 L. Ed. 1074.
The use of a telephone transmitter to test

its effieienty is not a public use ; Internation-
al Tel. Mfg. Co. V. Supply Co., 171 Fed. 651,
96 C. C. A. 395 ; nor is the use of a comput-
ing machine in the census bureau for a week

;

Universal Adding Mach. Co. v. Comptograph
Co., 146 Fed. 981, 77 0, C. A. 227; nor the use
of a machine while being perfected, in a
room from which the public and all others
not engaged in its operation were excluded,
improvements being made from time to time

;

Penn Electrical & Mfg. Co. v. Conroy, 159
Fed. 943, 87 C. C. A. 149; nor' the building of

a machine for a customer for experimental
use by a purchaser, to be paid for if success-

ful, and which was abandoned; Huntington
Dry-Pulverizer Co. v. Mill Co., 109 Fed. 269.

But the commercial use of a machine for
more than four years, though its operation

was unsatisfactory to the inventor, leading

to frequent experiments and the addition of

an element of value, is a public use ; Risley

V. Utica, 179 Fed. 876 ; and so where the dis-

coverer of a new form of calcium carbide

made a considerable quantity to demonstrate

its commercial use and sent a quantity

abroad without enjoining secrecy; Union
Carbide Co. v. Carbide Co., 181 Fed. 104,

104 C. C. A. 522; and so of the construction

and sale of a turbine wheel and its use to

drive machinery, although one object was
to have a practical test made; Swain v.

Mach. Co., 102 Fed. 910; and of the exhibi-

tion of the subject of a design patent; Young
V. Mfg. Co., ISO Fed. 150, 64 C. C. A. 502

;

and a single unrestricted sale of a machine

;

Swain v. Mach. Co., Ill Fed. 408, 49 C. C. A.

419; and the manufacture and sale, with de-

livery, of a machine, on order; National
Cash Register Co. v. Cash Register Co., 178
Fed. 79, 101 C. C. A. 569 ; but not of a ma-
chine put out for trial "on sale or return,"

unless the trial period expired, or there was
actual acceptance; W. B. Mershon & Co. v.

Lumber Co., 189 Fed. 741.

The abandonment extends only to the
exact invention publicly used or sold ; Henry
V. Soap-stone Co., 2 Fed. 78.

Where, for eight years after rejection of

an application, the applicant, vsdthout ex-

cuse, omits to reinstate It, meantime other
patents issuing, he is taken to iave abandon-
ed his invention; U. S. Rifle & Cartridge

Co. V. Arms Co.,. 118 U. S. 22, 6 Sup. Ct. 950,

30 L. Ed. 53 ; but a delay of 13 years in the

patent office was held, under the circum-

stances, not to invalidate a patent; U. S. v.

Telephone Co., 167 U. S. 225, 17 Sup. Ct. 809,

42 L. Ed. 144.

By act of March 3, 1897, it is provided

that the failure to apply for a patent in this

country for more than seven months (by act

of March 3, 1903, changed to twelve months)
after the inventor's application in a foreign

country, bars the patent. And, by the same
act, a failure to complete an application and
prepare it for examination within one year

after its filing, and a failure to prosecute

the same within one year after action in the

office, of which notice shall have been given,

works an abandonment, unless the commis-
sioner be satisfied that the delay was un-

avoidable.

If the application or any claim is reject-

ed, the specification or the claim may be
amended and a second examination request-

ed. If again rejected, an appeal may be
taken to the examiners-in-chief. If rejected

by them, an appeal lies to the commissioner;
and if rejected by him, an appeal may be
taken to the court of appeals of the District

of Columbia, upon notice to the commission-
er, and filing the reasons of appeal in writ-

ing. Whenever a patent is refused, either
by the commissioner or the supreme court,

the applicant has a remedy by a bill in

equity, and if the court so adjudge, he shall

receive a patent.

All the proceedings before the patent of-

fice connected with the application for a
patent are ew parte, and are kept secret,

except in cases of confiicting claims, which
will be referred to below. .

Of the date of the patent. The patent

usually takes date on the day it issues; and
the final fee of tvFenty dollars must be paid

not later than six months from the date of

allowance.

The date of the application and not the

date of the patent, controls in determining
the legal effect to be given to two patents
issued at different dates to the same inven-

tor, and the order in which they are to be
considered ; The Barbed Wire Patent, 143 U.
S.. 275, 12 Sup. Ct. 443, 450, 36 L. Ed. 154.

Where two patents issue on the same day,

the earlier numbered patent will be senior,

there being no other evidence of seniority;

Crown Cork & Seal Co. v. Stopper Co., 136
Fed. 841, 69 O. C. A. 200.

Of two patents to the same person the one
first numbered takes precedence, except
where the patentee had an application pend-
ing for the second when the first was issued,

and especially when the two are the result

of splitting an application, in which latter

case they are to be treated as a single pat-

ent ; Benjamin Electric Mfg. Co. v. Ball Co.,

158 Fed. 617, 85 C. C. A. 439.

The conception of kn invention consists
in the complete performance of the men-
tal part of the inventive act. While this

in theory necessarily precedes the physical
reduction to practice, it in fact also em-
braces whatever of thought and skill the
inventor may have exercised In bringing
the invention to that point where reduction
to practice can begin; Rob. Pat. § 376; and
the date of the conception is the date when
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tlie idea of means, including all the essential

attributes of the invention, becomes so clear-

ly defined in the mind of the inventor as to

be capable of exterior expression; Rob. Pat.

§ 80. The true date of invention is at the

point where the work of the inventor ceases

and the work of the mechanic begins; 18 O.

G. 520.

The one who first conceives the inven-

tion, and is diligent to reduce it to practice

is entitled to a patent in preference to one
who conceives it subsequently, although the
latter may have been the first to render the
invention available for public use ; Kob. Pat.

§ 383.

0/ interferences. When an application is

filed which interferes "with another pend-
ing application or with an unexpired pat-

ent, an investigation is ordered for the pur-

IKJse of determining who was the prior in-

ventor, and a patent is directed to be issued

or not accordingly. When the controversy

is between two applications a patent will be
finally granted to him who is shown to be
the first inventor, and will be denied to the
other applicant so far as the point thus con-

troverted is concerned. But if the interfer-

ence is between an application and an actual

patent, as there is no power in the patent
office to cancel the existing patent, all that

can be done is to grant or withhold from
the applicant the patent he asks. If the

patent is granted to him there will be two
patents for the same thing. The two par-

ties will stand upon a footing of equality,

and must settle their rights by a resort to

the courts.

The parties to an interference are required

to put their claims into proper shape, each,

when proper, making the claims of the other,

and the question of the patentability of the

device for which the application is filed is

then determined by the examiner. The is-

sues are then defined by the examiner and
the parties notified. Each party is then re-

quired to file a concise written statement un-

der oath of the date of the conception of his

invention, its reduction to practice, etc. If a
party to an interference fail to file such a
statement, he cannot show an earlier date
for his invention than the date of his ap-

plication. The averments of fact in tte

preliminary statement are conclusive upon
the party who files it. Ifj in an interference

between two applications, the date fixed in

the preliminary statement is not earlier than
the date of filing the previous application,

the priority is awarded to the earliest appli-

cation. Testimony is taken in contested

cases and the question of priority passed
upon. An appeal lies to the examiners-in-

chief and from them to the commissioner.

Priority of inventive act consists in the prior

conception of the idea of means and the

prior embodiment of this idea in some prac-

tically operative art or instrument, or rea-

sonable diligence in perfecting such embodi-

ment, and must be established by a clear

preponderance of evidence; Rob. Pat. § 600.

Conception of the invention may be shown
by verbal descriptions, 'sketches, models, etc.,

but these have little weight in proving a

reduction to practice. The testimony can-

not carry the date of conception back of the

statement filed. An applicant can terminate

interference proceedings by disclaiming the

matter in contest, whereupon judgment goes

against him on the interference. A judg-

ment in an interference has been held to be

binding only on the parties to the record, and
only in respect of further proceedings on

the same question in the patent oflice, and
not on the courts on the question of novelty

or priority; King v. Werner, 1 Bann. &'A.
394, Fed. Gas. No. 7,809; though the courts

will consider it on a motion for a prelim-

inary injunction against the defeated party

;

Celluloid Mfg. Co. v, Collar & Cuff Co., 24

Fed. 275; but the supreme court has held

that where the question decided in the pat-

ent office is one between contesting parties

as to priority of invention, the decision there

must be accepted as controlling upon that

question of fact in any subsequent suit be-

tween the same parties, unless the contrary
is established by testimony, which in char-

acter and amount carries thorough convic-

tion; Morgan v. Daniels, 153 U. S. 125, 14
Sup. Ct. 772, 38 L. Ed. 657. The opinion of
the patent office on claims or earlier pat-

ents do not afiiect the applicant, except so
far as they lead him to abandon or modify
some of his claims ; Palmer Pneumatic Tire
Co. V. Lozier, 84 Fed. 659.

The question of interference Is determined
by the claims and not by the general ap-
pearance and functions of the machine
shown, but not claimed ; Dederick v. Fox,
56 Fed. 714. A decision in an interiference

determines only the question of priority of
invention between the parties, and the loser

may still contend that there is no interfer-

ence in fact; or that the successful party
is not entitled to the claims made; Westing-
house V. Hien, 159- Fed. 936, 87 C. C. A. 142,
24 L. R. A. (N. S.) 948.

An appeal lies from the Commissioner of
Patents in an interference case to the court
of appeals of the District of Columbia; Act
of Feb. 9, 1893.

Whenever there are interfering patents,
any person interested in any one of such
patents may have relief against the interfer-
ing patent by suit in equity against its own-
ers ; the court may thereupon adjudge either
patent void in whole or in part, etc., but such
judgment shall afEect none but parties to the
suit and those deriving title under them sub-
sequently to the judgment.

Of the speoiftoation. The specification is

required to describe the invention in such
full, clear, concise, and exact terms as to
enable any person skilled in the art or sci-

ence to which it relates, to make, construct,
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or use it. In the trial of an action for in-

fringement, It is a question of fact for the
jury whether this requirement has been com-
plied with. See Carver v. Mfg. Co., 2 Sto.

432, Fed. Cas. No. 2,485; DavoU v. Brown,
1 W. & M. 53, Fed. Cas. No. 3,662. At the
same time, the interpretation of the specifi-

cation, and the ascertainment of the subject-

matter of the invention from the language
of the specification and claims and from the

drawings are a matter of law exclusively for

the court; Wood v. TJnderhill, 5 How. (U.

S.) 1, 12 li. Ed. 23; Serrell v, ColUns, 4
Blatch. 61, Fed. Cas. No. 12,671. The specifi-

cation will be liberally construed by the

court, in order to sustain the invention;

Stone V. Sprague, 1 Sto. 270, Fed. Cas. No.

13,487 ; Winans v. Denmead, 15 How. (U. S.)

341, 14 L. Ed. 717 ; Turrill v. R. Co., 1 Wall.

(U. S.) 491, 17 L. Ed. 668; but it must, nev-

ertheless, identify with' reasonable clearness

and accuracy the invention claimed, and de-

scribe the manner of its construction and
use so that the public from the specification

alone may be enabled to practise it; and if

the court cannot satisfactorily ascertain the

meaning of the patent from its face, it will

be void for ambiguity; Emerson v. Hogg, 2

Blatch. 1, Fed. Cas. No. 4,410; Barrett v.

Hall, 1 Mas. 447, Fed. Cas. No. 1,047. It

will be construed in view of the state of the

art; Lawther v. Hamilton, 124 U. S. 1, 8

Sup. Ct. 342, 31 L. Bd. 325 ; Burt v. Evory,

133 U. S. 349, 10 Sup. Ct. 394, 33 L. Ed. 647.

A specification in letters patent is sufiicient-

ly clear and descriptive, when expressed in

terms intelligible to a p6rson skilled in the

art to which it relates ; Seabury y. Am Bnde,

152 U. S. 561, 14 Sup. Ct. 683, 38 L. Ed. 553.

It is required to distinguish between what
is new and what is old, and not mix them
together without disclosing distinctly that

for which the patent is granted; Wyeth v.

Stone, 1 Sto. 273, Fed. Cas. No. 18,107. If

the invention consists of an improvement,
the patent should be confined thereto, and
should clearly distinguish the improvement
from the prior device, so as to show that

the former only is claimed ; Barrett v. Hall,

1 Mas. 447, Fed. Cas. No. 1,047; Brooks v.

Bicknell, 3 McLean, 250, Fed. Cas. No. 1,944.

Ambiguous terms should be avoided; noth-

ing material to the use of the invention

should be omitted ; and the necessity of trials

and experiments should not be thrown upon
the public.

Of the claim. The claim is the statutory

requirement prescribed for the purpose of

making a patentee define what the inven-

tion is. It is to be read in the light of the

description contained in the specification,

and its literal terms may be enlarged or

narrowed accordingly, but not to an extent

Inconsistent with their meaning; Thomson-
Houston Electric Co.. v. R. Co., 71 Fed. 396,

18 C. O. A. 145, 38 U. S. App. 55. If an in-

vention is not covered by the claim, It will

not be protected by the patent; Grant v.

Walter, 148 U. S. 547, 13 Sup. Ct. 699, 37
Xj. Ed. 552. A mere reference in a claim to

a letter on the drawing does not in itself

limit the claim to the precise geometrical
shape shown in the drawing; Delemater v.

Heath, 58 Fed. 414, 7 C. C. A. 279, 20 U. S.

App. 14.

The claim is the measure of a patentee's
right to relief; and while the specification
may be referred to, to limit the claim, it can
never be made available to expand it; Mn-
Clain V. Ortmayer, 141 XJ. S. 419, 12 Sup. Ct
76, 35 L. Ed. 800.

Separate claims in the same patent are in-

dependent inventions, and the- infringement
of one Is not the infringement of the others;
Leeds & CatUn Co. v. Talking Mach. Co., 213
U. S. 301, 29 Sup. Ct. 495, 53 L. Ed. 805.

A patent may embrace more than one in-

vention; U. S. V. Allen, 192 U. S. 543, 24
Sup. Ct. 416, 48 L. Ed. 555 ; and it may em-
brace a process and the apparatus by which
it is performed; Leeds & Catlin Co. v. Talk-
ing Mach. Co., 213 U. S. '301, 29 Sup. Ct
.495, 53 L. Ed. 805.

The inventor need not describe aU the
functions to be performed by his machine If
they are evident In its practical operation;
McCormIck Harvesting Mach. Co. v. Aultman
& Co., 69 Fed. 371, 16 C. O. A. 259, 37 U. S.
App. 299.

The terms of the claims are carefully scru-
tinized in the patent office. It defines and
determines what the applicant is entitled to.

The scope of the patent should be limited
to the invention covered by the claim ; al-

though the claim may be illustrated, it can-
not be enlarged by the language used In oth-r

er parts of the specification; Lehigh VaUey
R. Co. V. Mellon, 104 TJ. S. 112, 26 L. Ed. 639.

The whole patent, including specifications
and drawings, is to be taken into considera-
tion, though the court looks to them only
for the purpose of -placing a proper construc-
tion upon the claims; Rich v. Lippincott 2
Fish. 10, Fed. Cas. No. 11,758. The scope
of the patent is given by the claims; Yale
Lock Mfg. Co. V. Greenleaf, 117 U. S. 555,

6 Sup. Ct 846, 29 L. Ed. 952 ; though it be
less than the real invention; Waterbury
Brass Co. v. Miller, 9 Blatch. 77, Fed. Cas.
No. 17,254; parts which may be indispensa-
ble to the invention are not covered by the
patent unless mentioned in the claims; Mc-
Millan V. Rees, 1 Fed. 722 ; and where a fea-

ture is inserted in the claims which Is not
essential. Its materiality cannot be after-'

wards denied; Le Fever v. Remington, 13
Fed. 86. The patentee. In a suit brought on
his patent, is. bound by his claims; Keystone
Bridge Co. v. Iron Co., 95 U. S. 274, 24 L. Ed.

344 ; the "court will not enlarge the claims
by the specification; Tale Lock Mfg. Co. v.

Greenleaf, 117 V. S. 554, 6 Sup. Ct. 846, 29 I*
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E<J. 952. Words in a claim sucli as "sub-

stantially as described" refer back to the

descriptive parts of the specification and are

Implied- in a claim whether inserted or not;

Mitchell V. Tilghman, 19 Wall. (U. S.) 287, 22

L. Ed^ 125 ; they relate only to the material

features of the invention; Waterbury Brass
Co. V. Miller, 9 Blatch. 77, Fed.

'

Gas. No.

17,254. "Substantially as set forth" are tech-

nical words and are equivalent to saying "by
the means described in the text of the in-

ventor's application for letters patent as il-

lustrated by the drawings, diagrams, and
model which accompany the application ;"

Boyden A. B. Co. v. Brake Co., 70 Fed. 816,

17 C. C. A. 430, 25 U. S. App. 475.

A patentee cannot hold under his. patent

anything excluded therefrom by him or with

his acquiescence during the stages of his ap-

plication therefor; Hillborn v. Mfg. Co., (59

Fed. 958, 16 G. C. A. 569, 28 U. S. App. 525.

Where one originates a generic invention

and also several specific Inventions and pre-

sents the same for "patent contemporaneous-
ly, he cannot enlarge each invention by use
of general terms so as to obtain overlapping

patents , Electrical Accumulator Co. v. Elec-

tric C,o., 52 Fed. 130, 2 C. C. A. 682, 1 V. S.

App. 320. An inventor is required to explain

the' principle of his machine and the best

mode of applying the principle, so as to dis-

tinguish it from other inventions ; but he is

not necessarily limited to the one mode
shown. A pioneer inventor is entitled to a

generic claim, which will include every spe-

cies within the genus, and may also insert

in the same application specific claims for

one or more of the species; Von Schmidt v.

Bowers, 80 Fed. 121, 25 C. C. A. 323.

A claim must be interpreted with refer-

ence to the rejected claims and to the prior

state of the art, and cannot be so construed

as to cover either what was rejected by the

patent office or disclosed by prior devices;

Ivnapp V. Morss, 150 U. S. 221, 14 Sup. Ct.

81, 37 L. Ed. 1059.

In the interpretation of a patent, the usual

canons of interpretation apply; National

Hollow B'. B. Co. V. Brake-Beam Co., 106

Fed.' 693, 45 C. C. A. 544 ; Century Elec. Co.

V. Mfg. Co., 191 Fed. 350, 112 C. C. A. 8;

the claims will be fairly construed in the

light of the specifications and drawings, and
so as to save the patent, if meritorious;

Mossberg v. Nutter, 135 Fed. 95; Denning

W. & F. Co. V. Wire Co., 169 Fed. 793, 95 C.

C. A. 259 ; or if it has won a position of un-

challenged supremacy in the commercial

world ; Consol. Rubber T. Co. v. Rubber Co.,

151 Fed. 237, 80 C. C. A. 589; but if the in-

vention has never been put in use the con-

struction may be narrow ; National M. C. Co.

V. Coupler Co., 171 Fed. 847, 96 C. C. A. 515

;

if two constructions are. admissible, that

one will be adopted which will give the in-

ventor the protection to which he is enti-

tled; Malignant v. Lamp Co., 180 Fed. 442.

Recourse may be had to the patent office

proceedings ; rejected features cannot be re-

asserted, nor a broad construction insisted

upon, when a narrow one was adopted in the

office to meet objections of the examiner;

Eck V. Kutz, 132 Fed. 758. Construction

cannot be aided by parol testimony; Wolflf

T. F. Co. V. Steel Foundries, 195 Fed. 940, 115

C. C. A. 628 ; but technical terms may be ex-

plained by experts; Pried, Krupp Atkien-

Gesellschaft v. Steel Co., 191 Fed. 588, 112

C. 0. A. 194.

The specifications must be Interpreted with

the claims, not to contract or expand them,

but to ascertain the intent ; Century Elec-

tric Co. V. Mfg. Co., 191 Fed. 350, 112 C. C.

A. 8. Reference may be had to the rejected

claims; Williams Patent C. & P. Co. v.

Crusher Co., 185 Fed. 805, 108 C. C. A. 37;

and to the drawings; Stelner & Voegtly H.

Co. V. Sash Co., 178 Fed. 831 ; and construc-

tion must be with reference to the state of

the prior art; Williams Patent C. & P. Co. v.

Crusher Co., 185 Fed. 805, 108 C. C. A. 37;

definitions and admissions made in the office

to avoid the state of the art are binding on
the patentee; New York Asbestos Mfg. Co.

V. Air-Ceil Covering Co., 103 Fed. 316, affirm-

ed in 112 Fed. 1022, 50 C. C. A. 669.

A claim for a function is bad ; Matthews
V. Shoneberger, 4 Fed. 635 ; though it will,

if possible, be construed as a claim for

means of performing the function; Royer v.

Belting Co., 28 Fed. 850; thus a claim for

doing an act is treated as a claim for the

means of doing it; Fuller v. Yentzer, 94 U.
S. 288, 24 L. Ed. 103.

While the law does not limit the number
'of claims, their multiplication is disapprov-

ed; Bostock V. Goodrich, 21 Fed. 316.

A drawing must be filed whenever the na-
ture of the invention permits; 16 O. G, 809;
a model is not required until called for by
the patent office.

Of re-issues. It often happens that errors,

defects, and mistakes occur in the specifica-

tion of a patent, by which it is rendered
wholly or partially inoperative, or perhaps
invalid. Sec. 53 of the act of 1870 provides
that when such errors or defects are the re-

sult of inadvertence, accident, or mistake,
without any fraudulent or deceptive inten-

tion, the patent may be surrendered by the
patentee, his executors, administrators, or
assigns, and a new patent issued in proper
shape to secure the real invention intended
to have been patented originally. Rob. Pat.

§ 658. The identity between the invention
described in the re-issue and that in the
original patent Is a question of fact for the
jury; Burr v. Duryee, 1 Wall. (TJ. S.) 531,

17 L. Ed. 650. A patentee cannot secure in a
re-issue claims covering what has been pre-

viously rejected upon Ms original applica-
tion; Corbin C. L. Co. v. Lock Co., 150 U.
S. 38, 14 Sup. Ot. 28, 37 L. Ed. 989.
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A re-issued patent has the same effect and
operation in law, on the trial of all actions
for causes subsequently arising, as though
the patent had been originally issued in such
corrected form. From this it appears that
after a re-issue no action can be brought for
a past infringement of the patent. But, as
the bare use of a patented machine is (if

unauthorized) an infringement of the rights
of the patentee, a machine constructed and
lawfully used prior to the re-issue may be
an infringement of the patent if used after-

wards. The re-issued patent will expire
when the original patent would have expired.

All matters of fact relating to a re-issue

are finally settled by the decision of the com-
missioner, granting the re-issue; but it may
be shown that the commissioner has exceed-
ed his authority in granting a re-issue for an
invention different from the one embraced
in the original patent; Seymour v. Osborne,
11 Wall. (U. S.)) 516, 20 L. Ed. 33. Where
a re-issue is sought on the ground of inad-
vertent errors, rendering the patent inopera-
tive, the decision of the commissioner upon
the questions of fact relating to inoperative-

ness and inadvertence will not be re-examin-
ed by the courts; Beach v. Hobbs, 82 Fed.
916.

In a suit brought under R. S. § 4915, to

obtain a re-issue refused by the patent office,

the right of the complainant is to be deter-

mined on all the competent evidence, and'
not merely on the patent office record ; Inger-

soU V. Holt, 104 Fed. 682.

Where the only mistake suggested is that

the claim is not so broad as it might have
been, the mistake was apparent on the first

inspection of the patent, and any correc-

tion desired should have been applied for

immediately ; the right to a correction may
be lost by unreasonable delay. The claim
of a specific device, and the omission to

claim other devices apparent on the face of
the patent, are in law a dedication to the
public of that which was not claimed, and
41ie legal effect of the patent cannot be re-

voked unless the patentee surrenders it and
proves that the specification was so framed
by real inadvertence, accident, or mistake,
and this should be done, with due diligence

and before adverse rights have accrued. It

was not the special purpose of the legisla-

tion to authorize re-issUes with broader
claims, though such a re-issue may be made
when it clearly appears that there has been
a iona fide mistake, such as Chancery in

cases within its ordinary jurisdiction would
correct. The specifications cannot be sub-

stantially changed, either by the addition

of new matter or the omission of important
particulars, so as to enlarge the invention

as intended to be originally claimed ; Pattee
Plow Co. V. Kingman, 129 U. S. 294, 9 Sup.

Ct. 259, 32 L. Ed. 700. The re-issue is an
amendment and cannot be allowed unless

the Imperfections in the original patent

arose without fraud, and from inadvertence,

accident, or mistake; Dobson v. Iiees, 137

U. S. 258, 11 Sup. Ct 71, 34 L. Ed. 652. The
re-issued patent is not a new patent ; and an
existing contract concerning the patent be-

fore its surrender applies equally to it after

the surrender and re-issue; McBumey v.

Goodyear, 11 Cush. (Mass.) 569.

A re-issue can cover only what an ex-

amination of the original shows the orig-

inal was intended to embrace; Flower v. De-
troit, 127 V. S. 563, 8 Sup. Ct. 1291, 32 L.

Ed. 175; and not that which the original

did not describe or claim; Dunham v. Mfg.
Co., 40 Fed. 667 ; though shown in the draw-
ing; Marvel Buckle Co: v. Mfg. Co., 180
Fed. 1002, affirmed in 196 Fed. 1006, 115 O.

C. A. 672. It can enlarge a claim by omit-

ting an element previously claimed as es-

sential ; Matthews v. Mfg. Co., 124 U. S. 347,

8 Sup. Ct. 639, 31 L. Ed. 477. A re-issued

claim may be broader ; Weber v. Mfg. Co.,

190 Fed. 189. Claims cannot be enlarged so

as to cover matter already in public use aft-

er unreasonable delay; Flower v. Detroit,

127 U. S. 563, 8 Sup. Ct. 1291, 32 L. Ed. 175.

If not for the same invention, the re-issue is

void; Freeman v. Asmus, 145 U. S. 226, 12

Sup. Ct. 939, 36 Tj. Ed. 685.

A claim restricted by the patent office in
the first re-issue cannot be enlarged by sub-

sequent re-issues; Yale Lock Mfg. Co. v.

James, 125 V. S. 447, 8 Sup. Ct. 967, 31 L.

Ed. 807. A re-issue which brings in a claim
originally rejected by the patent office with
the acquiescence of the applicant, is void;
Yale Lock Mfg. Co. v. Bank, 135 U. S. 342,

10 Sup. Ct. 884, 34 L. Ed. 168; but a re-

issue may correct errors occasioned by the
mistaken ideas raised in the patent office;

Hutchinson v. Everett, 33 Fed. 5b2. Both
the specification and the claims may be cor-

rected by a re-issue ; Hailes v. Stove Co., 16
Fed. 240.

Laches in applying for a re-issue is fatal

to the re-issue and may be taken advantage
of by a demurrer ; Philadelphia Novelty Mfg.
Co. V. Rouss, 39 Fed. 273. What is reason-
able delay 'is a question for the court and
the decision of the patent office on -that point
is not conclusive; Hoskin v. Fisher,M25
U. S. 217, 8 Sup. Ct. 884, 31 L. Ed. 759. The
plaintiff must explain the delay in applying
for a re-issue; Hoskin v. Fisher, 125 U. S.

217, 8 Sup. Ct. 834, 31 L. Ed. 759. The in-

advertence must be in reference to the ap-
plication and not to the invention. See a
review of the cases in Parker & W. Co. v.

Clock Co., 123 U. S. 89, 8 Sup. Ct. 38, 31 L.
Ed. 100. A delay of three years is held to
invalidajte a re-issue; Mast, Foos & Co. v.

Pump Co., 76 Fed. 816, 22 C. C. A. 586; so

of more than five years, unexcused; United
Blue-Flame O. S. Co. v. Glazier, 119 Fed.
157, 55 C. C. A. 553 ; but not of seven and
a half months; A. D. Howe Mach. Co. v.

Motor Washer Co., 197 Fed. 541, 117 O. O. A.
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37 ; nor a year ; Trethaway v. W. B. Bertels

& Son Co., 180 Fed. 73.0, 104 C. C. A. 96;

but where a patent, dated in 1882, was held

void in 1894 and a re-issue was granted five

months later, it was held valid; Maitland v.

Mfg. Co., 86 Fed. 124, 29 C. C. A. 607 ; and a

delay of twelve years, where'the patent has
been acquiesced in for ten years by the

trade; Steiner & V. Hardware Co. v. Sash
Co., 178 Fed. 881; but where a patent had
been declared void, the patentee cannot con-

tinue to litigate on it for years and then
apply for a re-issue ; Thomson-Houston Elec-

tric Co. V. Electric Co., 158 Fed. 813, 86 C.

C. A. 78; where, on an application for a re-

issue, the primary examiner rejects certain

claims, and the applicant abandons his ap-

plication, the claims disallowed are not in-

validated ; McCormick H. M. Co. v. Aultman
Co., 169 U. S. 606, 18 Sup. Ct. 443, 42 L. Ed.

875.

No action lies on the original patent after

its surrender for re-issue; Burrell v. Hack-
ley, 85 Fed. 833. A patentee. Imposing words
of limitation upon himself in his claim in

taking out a re-issue, is bound thereby in

subsequent suits on the re-issued patent;

Crawford v. Heysinger, 123 U. S. 589, 8 Sup.

Ct. 899, 31 JD. Ed. 269.

A patent cannot be re-issued to enlarge

a claim unless there has been a clear mis-

take in the wording of the claim, and an
application is made within a reasonably
short period after the original patent was
granted ; Parker & Whipple Co. v. Clock Co.,

123 U. S. 87, 8 Sup. Ct. 38, 31 L. Ed. lOO;

Huber V. Mfg. Co., 148 U. S. 270, 13 Sup. Ct.

603, 37 L. Ed. 447.

A re-issue of a patent for an Invention,

after the expiration of foreign patents for

the same invention is invalid; Commercial
Mfg. Co. V. Canning Co., 135 U. S. 176, 10

Sup. Ct 718, 34 L. Bd. 88.

Of patents for designs. The act of 1870

(amended May 2, 1902) permits any person

to obtain a patent for a design, which shall

continue in force for three and a half, seven,

or fourteen years, at the option of the ap-

plicant. These patents are granted wher-
ever the applicant has invented any new
ornamental and original design for an ar-

ticle of manufacture, not known or used
by others in this country before his invention

thereof, or patented or described in any
printed publication in this or any foreign

country before his Invention thereof, or more
than two years before his application, and
not in public use or on sale in this country

for more than two years prior to his ap-

plication, unless abandoned ; Rowe v. Clapp

Co., 112 Fed. 61, 50 C. C. A. 120.

A design is created by the imposition upon

a physical substance of some peculiar shape

or ornamentation which produces a particu-

lar impression upon the human eye, and
through the eye, upon the mind. Its creation

involves a change in the substance itself and

not merely in the mode of presenting it for

sale; and affects, not its abstract qualities,

nor those on which Its practical utility de-

pends, but those only which determine its

appearance to the sight; Rob. Pat. § 200r

it must have esthetic value ; Eaton v. Lewis,

115 Fed. 635, affirmed in 127 Fed. 1018, 61

C. C. A. 562 ; it is not enough that it iden-

tifies the article as a trade mark ; Rowe v.

Olapp Co., 112 Fed. 61, 50 O. C. A. 120.

The acts of congress were plainly intended

to give encouragement to the decorative

arts ; they contemplate not so much utility

as appearance; Gorham Co. v. White, 14

Wall. (U. S.) 511, 20 L. Ed. 731. A design is-

patentable though not more beautiful than
former ones; Lehnbeuter v. Holthaus, 105 U.

S. 94, 26 L. Ed. 939. Design patents require

as high a degree or exercise of the inventive

or originative faculty as utility patents;

Western Elec. Mfg. Co. v. Odell, 18 Fed. 321.

Where scrollwork Is used there must be-

something peculiar to sustain a patent ; Soeh-

ner v. Range Co., 84 Fed. 182, 28 C. C. A.
317.

A design patent cannot be enlarged in its

scope from the specifications ; Frank v. Hess,

84 Fed. 170.

The general method of making the ap-

plication is the same as has been herein-

before described, and the patent Issues in

a similar form.

The use of a design or colorable imita-

tion thereof on any article of manufacture
or the sale of any article to which the
same shall have been applied, knowing that
It has been so applied, renders the party
liable to pay $250 or the profits in excess of
that amount, and this may be recovered at
law or in equity.

Of disclaimers. R. S. § 4922 provides that
the plaintiff in a suit for infringement may
disclaim so much of his patent as is in ex-

cess of his real Invention and thus recover
damages for the Injury he has really sus-

tained. Sec. 4917 provides for the filing In
the patent ofiice of a disclaimer of either a
separate claim or some distinct and separate
matter which can be exscinded without
mutilating or changing what Is left. These
two sections are part of one law having one
general purpose and both relate to a case in.

which a patentee, through inadvertence, ac-

cident, or mistake, and without any fraud-
ulent intention, has included in his claim
and in his patent, inventions to which he
Is not entitled, and which are clearly dis-

tinguishable from those to which he is en-
titled. The purpose of § 4917 is to authorize
him to file a disclaimer to the part to which
he is not entitled and of § 4922 is to legalize

the suit on the patent mentioned In the- sec-

tion, and to the extent to which the patentee
can rightfully claim the patented inven-
tion; Hailes v. Stove Co., 123 U. S. 582, S
Sup. Ct 262, 31 L. Ed. 284.

Delay in a disclaimer under § 4917 goes
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only to the question of costs;. Sessions v.

Romadka, 145 U. S. 2&, 12 Sup. Ot. 799, 36
U Ed. 609.

No person can avail himself of the bene-
fits of this provision who has unreasonably
neglected or delayed to enter his disclaimer.

A disclaimer by one owner will not affect

the interest of any other owner.
A disclaimer cannot be used to change the

character of the invention ; Collins Co. v.

Goes, 130 U. S. 56, 9 Sup. Ct. 514, 32 L. Ed.
858.

A disclaimer of an ninnecessary or inad-

vertent statement in the specification may be
entered in an infringement suit, when, if

retained, they might illegally broaden the
claim,; Carnegie Steel Co. v. Iron Co., 185 U.
S. 403, 22 Sup. Ct. 698, 46 L. Ed. 968 ; Or to

limit the patent to the actual invention ; Sim-
plex Ry. Appliance Co. v. Car Co., 189 Fed.

70, 110 C. C. A. 634, affirmed in Pressed Steel

Car Co. V. Appliance Co., 223 U. S. 721, 32

Sup. Ct. 523, 56 L. Ed. 630. Where some'

claims are held invalid, a disclaimer must
be filed thereto before obtaining an injunc-

tion as to sustained claims ; F. D. Cummer
& Son Co. V. Dryer Co., 193 Fed. 993, 113

C. C. A. 611.

After an action in equity for the infringe-

ment of letters patent has been heard and
decided upon its merits, the plaintifC cannot
file a disclaimer in court, or introduce new
evidence upon that or any other subject, ex-

cept at a rehearing granted by the court up-
on such terms as it thinks fit to impose

;

Roemer v. Bernheim, 132 TJ. S. 103, 10 Sup.

Ct. 12, 33 I/. Ed. 277.

Of the ex-tension of a patent. See Exten-
sion OB Patents.
Of the repeal of letters patent. The Unit-

ed States may sue in equity for the repeal

of a patent obtained by fraud ; U. S. v. Tele-

phone Co., 128 U. S. 315, 9 Sup. Ct. 90, 32

L. Ed. 450; the power rests with the courts
alone; Mica Insulator Co. v. Mica Co., 166
Fed. 440, 92 C. C. A. 292 ; a bill in equity to

repeal two patents for the same subject-

matter and to the same party is not multi-

farious; TJ. S. V. Telephone Co., 128 U. S.

315, 9 Sup. Ct. 90, 32 L. Ed. 450.

R. S. § 4918 provides that any person in-

terested in one or more interfering patents
may bring his bill in equity against the own-
er of the adverse patent, upon which the
court may declare either of the patents void
in whole or part, or inoperative, or invalid
in any particular part of the United States.

The judgment rendered affects only the par-
ties or those taking under them.

Suits may be maintained by the govern-

ment in its own courts to set aside one of

its own patents, not only when it has a pro-

prietary and pecuniary interest in the result,

but also when it is necessary in order to en-

able it to discharge its obligations to the
public, and sometimes when the purpose and

effect are merely to enforce the rights of an
individual. In a suit between individuals

to set aside an instrument for a fraud, the

testimony must be clear, unequivocal, and
convincing and more than a bare preponder-

ance of evidence is required. This is much
more so when the government attempts to

set aside its solemn patent ; U. S. v. Tele-

phone Co., 167 U. S. 224, 17 Sup. Ct 809, 42
L. Ed. 144.

Of the assignment of patents. Every pat-

ent or an interest therein is assignable in

law, by an instrument in writing; such as-

signments, etc., are void as against any pur-

chaser or mortgagee for a valuable consider-

ation, without notice, unless recorded in the

patent oflice within three months. But an
unrecorded assignment is valid as against a
subsequent party who has had actual notice

;

Pitts V. Whitman, 2 Sto. 609, Fed. Cas. No.
11,196.

The right may be successively assigned
without limit; Selden v. Gas Burner Co., 9
Fed. 390. Any person may take under an
assignment, a married woman, an infant,

etc. ; Fetter v. Newhall, 17 Fed. 841. An in-

vention may be assigned before it is perfect-

ed ; Hammond v. Organ Co., 92 U. S. 724, 23
Li. Ed. 767 ; but an agreement for the future
assignment of a patent not yet granted is

not a recordable instrument; New York P.

B. Mach. Co. v. Mach. Co., 32 Fed. 783. A
deed conveying "all the inventor's property
and estate whatsoever" carries rights in un-

patented inventions; Philadelphia W. & B.

R. Co. V. Trimble, 10 Wall. (U. S.) 367, 19
L. Ed. 948.

Patents are creatures of the statute and
an assignment is sufficient if it conforms to

R. S. § 4898. It must be by a written instru-

ment duly recorded; Ball v. Coker, 168 Fed.
304; but an assignment passes title against
an infringer, though not recorded; Delaware
S. T. Co. V. Tube Co., 160 Fed. 928, 88 0. C.

A. 110 ; it need not be under seal; U. S. L. &
H. Co. V. Electric Co., 189 Fed. 382, modified
in 194 Fed. 866, 114 C. C. A. 612; nor ac-
knowledged, when the genuineness of the as-

signor's signature is proved; Clancy v. Sup-
ply Co., 157 Fed. 554, 85 C. C. A. 314.

A certified copy of a patent office record of
an assignment is not prima facie proof of

the execution or genuineness thereof, nor is

it made competent evidence by R. S. § 4898,
as amended March 3, 1897 ; American Graph-
ophone Co. v. Leeds Co., 140 Fed. 981 ; East-
ern Dynamite Co. v. Mfg. Co., 164 Fed. 47,

per Archibald, J.; contra, American Bank
Protection Co. v. Bank, 181 Fed. 377, per
Sanborn, J. ; National Folding B. & P. Co. v.

Box Co., 55 Fed. 488 ; Standard Elevator Co.
V. Elevator Co., 76 Fed. 767, 22 C. C. A. 549.

An assignment is the transfer of the entire
interest in a patented Invention or of an un-
divided portion of such entire interest, as to

every section of the United States ; Rob. Pat
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§ 762 ; it differs from grant In relation to the

territorial area to which they relate. A
grant is the transfer of the exclusive right

in a specific part of the United States. It

is an exclusive sectional right. A license is

a transfer of a less or different interest than
either the interest in a whole patent or an
undivided part of such whole interest or an
exclusive sectional interest; i-'otter v. Hol-

land, 4 Blatch. 206, Fed. Cas. No. 11,329. See

Littlefield v. Perry, 21 Wall. (TJ. S.) 205, 22

L. Ed. 577. Any transfer of an interest in a

patented invention, which cannot operate as

an assignment or grant, is a license ; Rob.
Pat. § 806.

A license is distinguished from an assign-

ment and a grant in that the latter transfers

the monopoly as well as the invention, while

a license transfers only the Invention and
does not afCect the monopoly otherwise than
by estopping the licensor from exercising his

prohibitory powers in derogation of the privi-

leges conferred by him upon the", licensee

;

Rob. Pat. § 806. See Pope Mfg. Co. v. Mfg.

Co., 144 U. S. 248, 12 Sup. Ct. 641, 36 L. Ed.

423. A license is said to be merely the right

not to be sued ; Hawks v. Swett, 4 Hun (N.

Y.) 146. It may be by parol ; Gates I. Works
V. Eraser, 153 U. S. 332, 14 Sup. Ct. 883, 38

L. Ed. 734. The right of a patent owner to

license the use of his patent is not a creature

of statute, but of the common law ; V. S. v.

Telephone Co., 29 Fed. 17.

No particular form is required for an as-

signment ; Siebert Cylinder Oil-Cup Co. v.

Beggs, 32 Fed. 790; to comply with the act

it must be in . writing ; Gottfried v. Miller,

104 V. S. 521, 26 L. Ed. 851. It may be made
either before or after the patent issues;

Cammeyer v. Newton, 94 U. S. 225, 24 L. Ed.

72.

A grant of the exclusive right to make,
use, and sell a patented article throughout
the United States for the full term of the

patent, is an assignment; Rapp v. Kelling,

41 Fed. 792 ; where the intention of a writing

is to transfer all rights under the patent, it

is an assignment; Siebert Cylinder Oil-Cup

Co. v. Beggs, 32 Fed. 790.

One owning a patent with several claims

cannot assign a single claim so as to pass

the legal title; such a transfer is a mere
license; Pope Mfg. Co. v. Mfg. Co., 144 U.

S. 238, 12 Sup. Ct. 637, 36 L. Ed. 420. A
joint owner may give a license; Pusey & J.

Co. v. Miller, 61 Fed. 401.

A licensee cannot dispute the validity of

the patent; National Rubber Co. v. Rubber-

Shoe Co., 41 Fed. 48; but where a license

does not recite the validity of the patent, a

licensee who abandons the patent may set

up the defence of invalidity in an action for

royalties alleged to be payable by him after

his repudiation; Mudgett v. Thomas, 55

Fed. 645 ; and a licensee is not estopped to

question the validity of a patent in vindica-
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tlon of acts done after his license expired;

H. Tibbe & Son Mfg. Co. v. Heineken, 37

Fed. 686. A patentee cannot question the

validity of his own patent as against his

assignee;- Burdsall v. Curran, 31 Fed. 918;

Woodward v. Mach. Co., 60 Fed. 283, 8 C. C.

A. 622.

An oral agreement for the, sale and as-

signment of the right to obtain a patent, is

not within the statute of frauds, nor with-

in R. S. I 4898, requiring assignments of

patents to be in writing, and may be specif-

ically enforced in equity, upon sufficient

proof thereof; Dalzell v. Mfg. Co., 149 U.

S. 315, 13 Sup. Ct. 886, 87 L. Ed. 749.

The right to damages for past infringe-

ments does not pass by assignment; New
York G. S. Co. v. G. Sugar Co., 18 Fed. 638;

May V. Juneau County, 30 Fed. 241 ; Kaola-

type Eingraving Co. v. Hoke, 30 Fed. 444;

but see May v. Board, 30 Fed. 250; May v.

Saginaw County, 32 Fed. 629 ; Siebert Cylin-

der Oil-Gup Co. V. Beggs, 32 Fed. 79.0; Emer-
son V. Hubbard, 34 Fed. 327; unless such

right is. expressly included.

Acts in pais will sometimes justify the

presumption of a license; McClurg v. Kings-

land, 1 How. (U. S.) 202, 11 L. Ed. 102. As
to a verbal license, see Bell v. McCullough, 1

Bond 194, Fed. Cas. No. 1,256. A license

to use an invention implied from circum-

stances 'is not transferable; Hapgood v.

Hewitt, 119 U. S. 226, 7 Sup. Ct 193, 30 L.

I5d. 369; and a licensee cannot divide the
territory in which he is licensed among third

parties although the license is to him and
his assigns ; Brush Elec. Co. v. Elec. Light
Co., 52 Fed. 945, 3 'c. C. A. 368. A verbal

assignment of an interest in a patent has no
force against a subsequent assignee under a
written transfer, without notice; Gates I.

Works V. Fraser, 153 U. S. 332, 14 Sup. Ct.

883, 38 L. Ed. 734 ; but it has been held that

a license to use a patent, not exclusive of

others, need not be recorded and may be by
parol ; and a stibsequent assignee of the pat-

ent takes title subject to such license, of
which he must inform himself as best he
may ; but the verbal license will be strictly

construed, and must show the consideration

and alleged payment of royalties; Jones v.

Berger, 58 Fed. 1006.

An assigpment may be made prior to the

granting of a patent. And when duly made
and recorded, the patent may be issued to

the assignee. This, however, only applies

to cases of assignments proper, as contra-

distinguished from grants or licenses. The
application must, however, id such cases be
made and the specification sworn to by /the

inventor. See Rathbone v. Orr, 5 McLean
131, Fed. Cas. No. 11,585 ; Gay v. Cornell, 1

Blatch. 506, Fed. Cas. No. 5,280. The as-

signment transfers the right to the assignee,

although the patent should be afterwards
issued to the assignor ; Gayler v. Wilder, 10
How. (U. S.) 477, 13 L. Ed. 504. The as-
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signee of the entire right in a patent has the

exclusive right to sue either at law or in

equity for its subsequent infringement ; Wa-
terman V. Mackenzie, 138 U. S. 252, 11 Sup.

Ot. 334, 34 L. Ed. 923; and may sue in his

own name, and so may the assignee of the

entire interest for some particular territory

;

Suydam v. Day, 2 Blatch. 2.0, Fed. Cas. No.

18,654; but see Ingalls v. Tice, 14 Fed. 297.

A license to use includes the right to make
for use; Illingworth v. Spaulding, 43 Fed.

827.

The. title to a patent passes to the assignee

in bankruptcy of the patentee, subject to

the assignee's election not to accept it if in

his opinion it is worthless or would prove

to be burdensome and unprofitable; and he
is entitled to a reasonable time to elect

whether he will accept it or not ; Sessions v.

Romadka, 145 U. S. 29, 12 Sup. Ct. 799, 36 L.

Ed. 600. Upon the death of the owner of a

patent, intestate, It passes to his adminis-

trator; Bradley v. Dull, 19 Fed. 913; who
can sue thereon in another state without

taking out ancilliary letters of administra-

Uon therein; Hodge v. R. Co., 1 Dill. 104,

Fed. Cas. No. 6,561.

licenses containing express stipulations

for their forfeiture are not ipso facto for-

feited upon condition broken, but remain
operative and pleadable until rescinded by
a court of equity; Rob. Pat. § 822; White v.

Lee, 3 Fed. 222. The question of forfeiture

depends upon the ordinary principles of

equity; therefore a court will not rescind

a license for non-payment of money at the

time fixed therein, if payment has been
subsequently tendered or justice can be done

by a judgment for the amount already due

;

Kob. Pat. § 822 ; White v. Lee, 5 Bann. & A.

572, 3 Fed. 222. A refusal to pay royalties

coupled with an abandonment of the license

and a defence on other grounds, are suffi-

cient for annulment ; Bell v. McCuUough, 1

Fish. 380, Fed; Cas. No. 1,256. If the con-

tract contain no power of revocation, the

licensor can only proceed at law for any
breach; Chase v. Cox, 41 Fed. 475; Dens-
more V. Tanite Co., 32 Fed. 544.

Of joint inventors. The patent must in

all cases issue to the inventor, if alive and
if he has not assigned his interest. And If

the invention is made jointly by two inven-

tors, the patent must issue to them both.

This is equally the case where one makes a
portion of the invention at one time and
another at another time.

It is not necessary that exactly the same
idea should have occurred to each at the

same time. If an idea Is suggested to one
and he even goes so far as to construct a
machine embodying this invention, but it

is not a completed working machine and
another jwrson takes hold of it and by their

joint labor a perfect machine is made, ' a

joint patent may be properly issed to them.

But if each person invented a distinct part

of a machine, each should obtain a patent

for his invention; Worden v. Fisher, 11 Fed.

505.

'A joint patent is invalid as to a feature

previously invented by one of the patentees,

which is not a necessary part of the device

jointly invented; Heulings v. Reid, 58 Fed.

868.

Of ewecutors and administrators. Where
an inventor dies before obtaining a patent,

his executor or administrator may apply for

and obtain such patent, holding it in trust

for the heirs at law or devisees, accordingly

as the inventor died intestate or testate.

Nothing is said as to its being appropriated

to the payment of debts; but, having once

gone into the hands of the executors or ad-

ministrators, it would perhaps become assets,

and be used like other personal property.

The right to make a surrender and re-

ceive a re-issue of a patent also vests by law

in the executor or administrator.

The liaHlity of a patent to be levied upon

for debt. The better opinion is that letters

patent cannot be levied upon and sold by a

common-law execution. The grant of privi-

lege to the patentee would, from its incor-

poreal nature, seem to be incapable of man-

ual seizure and of sale. Even if such a sale

were made, there does not appear to be any

provision In the acts of congress which con-

templates the recording of a sheriff's deed;

and without a valid record, the patentee

might nevertheless make a subsequent trans-

fer to a bona fide putchaser without notice,

which would be valid.

But this peculiar species of property may
be subjected to the payment of debts through

the instrumentality of a bill in equity. The
chancellor can act upon the person. He can

direct the patent to be sold, and by attach-

ment can compel the patentee to execute a

conveyance to the purchaser; see Ager v.

Murray, 105 U. S. 126, 26 L. Ed. 942, where
it was further held that the court might

compel the holder of the patent to assign it,

or appoint a trustee for that purpose; or a

receiver ; In re Keach, 14 R. I. 571, but not

if no income is being received; 25 T. L. R.

815. The right of a patentee will pass to

his assignees in bankruptcy; 3 B. & P. 777;

Sessions v. Romadka, 145 U. S. 29, 12 Sup.

Ct. 799, 36 L. Ed. 609 ; but not to a trustee

In insolvency in Massachusetts ; Ashcroft v.

Walworth, 1 Holmes 152, Fed. Cas. No. 580.

The legal title to a patent does not pass to

a receiver of an insolvent owner ; but the

receiver may maintain a bill to compel the

owner to transfer it to him; McCulloh v.

Association Horlogere Suisse, 45 Fed. 479.

How far a patent is retroactive. Section

37 of the act of 1870, following substan-

tially the act of 1837, provides "that every

person who may' have purchased of the in-

ventor, or with his knowledge and consent

may have constructed any newly-invented or
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discovered machine, or other patentable ar-

ticle, prior to the application by the inventor

or discoverer for a patent, or sold or used

one so constructed, shall have the right to

use, and vend to others, to, be used, the spe-

cific thing so made or purchased, without
liability therefor."

On the question of anticipation by a prior

device, the patentee's invention will be con-

sidered as relating back to his original con-

ception; Dixon V. Moyer, 4 Wash. O. O. 68,

Fed. Oas. No. 3,931; Treadwell v. Bladen, 4
Wash. C. C; 703, Fed. Gas. No. 14,154.

Marlcing patented articles. Sec. 38 of the

act of 1870 declares that in all cases where
an article is made or vended by any person

under the protection of letters patent, it

shall be the duty of such person to give

sufHcient notice to the public that said ar-

ticle is so patented, either by fixing thereon

the word "patented," together with the day
and year the patent was granted, or when,
from the character of the article patented,

that may be impracticable, by enveloping

one or more of the said articles, and affixing

a label to the package, or otherwise attach-

ing thereto a label containing a like notice;

on failure of which, in any suit for the in-

fringement of letters patent by the party
failing so to mark, no damage shall be re-

covered by the plaintiff, except on proof

that the defendant was duly notified of the

infringement, and continued after such no-

tice, to make, use, or vend the article pat-

ented. The burden of proof is on the plain-

tiff, in a suit for infringement, to allege and
prove actual or constructive notice of the

patent; Coui)e v. Koyer, 155 U. S. 584, 15

Sup. at. 199, 39 L. Ed. 263.

XJ. S. R. S. § 4901, imposes a penalty for

marking an unpatented article "patented,"

or with any word importing that it is pat-

ented, for the purpose of deceiving the pub-

lic; there is not a distinct offense for each

article marked, but for the offense; London
V. Dunbar Corp., 179 Fed. .506, 103 C. C. A.

130.

Defences. In any action for infringement

the defendant may -plead the general issue

and having given thirty days notice previous

to trial, may prove : 1. That for' the purpose
of deceiving the public the description and
specification was made to contain less than

the whole truth relative to the invention or

more than Is necessary to produce the de-

sired effect; 2. That the patentee had sur-

reptitiously or unjustly obtained the patent

for that which was in fact invented by anoth-

er, who was using reasonable diligence In

adapting and perfecting the same ; 3. That

it has been patented or described in some
printed publication prior to his supposed

Invention thereof or more than two years

prior to the application; 4. That the patentee

was not the original and first inventor of

any material and substantial part of the

thing patented; 5. That It had been In pub-

lic use or on sale in this country more than

two years before the application or had been

abandoned 'to the public. R. S. § 4920, as

amended. The ^italicized portions above

were inserted in § 4920 by the act of March

3, 1897, and do not apply to patents previous-

ly granted.

Special notice of such defences must be

given at law or must be set up in the answer

In equity; notice of previous Invention,

knowledge, or use must state the names of

the patentees and when granted and the

names and residences of the persons alleged

to have invented or to have had a prior

knowledge of the thing patented and where

ajid by whom it had been used.

Numerous other defences can be set up
at law or in equity, such as the want of in-

vention, novelty, or utility; absence of title

in the plaintiff ; non-infringement ; estoppel

;

title in the defendant; a release, etc. See

Rob. Pat. All of these, and also the above

statutory defences, can be proved at law un-

der a general issue plea ; those not statutory

do not require notice of special matter, un-

less under special practice In the particular

court. The statute of limitations must be
pleaded specially.

Prior use must be proved beyond reason-

able doubt; Stegner v. Blake, 36 Fed. 183;
it must antedate the patentee's invention and
not merely his application ; Von Schmidt v.

Bowers, 80 Fed. 121, 25 C. C. A. 323.

A prior use of a device, in order to defeat

a patent, must be something which was iden-

tical with the patented Invention ; EUithorp
V. Robertson, 4 Blatch. 307, Fed. Gas. No.
4,408. It is not enough to show older devices

having part of the elements in one machine,
part In a second, and part in a third, and
then say that the patented device is antici-

pated ; Kelly v. Porter, 17 Fed. 520. A prior

use of all the elements of a device does not
anticipate their combination; Kelleher v.

Darling, 4 Cliff. 424, Fed. Gas. No. 7,653; a
prior invention must have been complete and
operative ; Stephenson v. R. Co., 14 Fed. 457.
A mere written description or drawing does
not constitute a prior use; Detroit Lubrica-
tor Mfg. Co. V. Renchard, 9 Fed. 293; nor
does the construction of a model ; Union Pa-
per-Bag Mach. Go. v.. Pultz & Walkley Co.,

16 Blatch. 76, Fed. Gas. No. 14,393. But
there may be circumstances under which a
complete model will suffice; Stephenson v.

R. Co., 14 Fed. 457, 19 "Blatch. 473 ; Coffin v.

Ogden, 18 Wall. (U. S.) 120, 21 L. Ed. 821.

A patent, though a mere paper one, may
constitute anticipation If it discloses the
principle of a subsequent -invention ; Univer-
sal Winding Co. v. Linen Co., 82 Fed. 228.

If the prior use was the embryotlc or in-

choate it Is not plough. If the device was a
machine, it must have been clothed in a sub-
stantial form, sufficient to demonstrate at
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once Its practical efficacy and utility; Coffin

V. Ogden, 18 Wall. (XJ. S.) 120, 21 L. Ed. 821.

Trade magazines, copyrighted^ and found
in public and scientific libraries are "publi-

cations"
; Truman v. Mfg. Co., 87 Fed. 470.

Abandoned experiments do not constitute

a prior use; The Corn-Planter Patent, 23

Wall. (U. S.) 181, 23 L. Ed. 161; Hoyt
V. Slocum, 26 Fed. 329. But throwing
aside an invention does not necessarily show
that it was an unsuccessful experiment;
Brush V. Condit, 20 Fed. 826. It has been
said that where an invention once in

use has become a lost art, one who has re-

invented it may obtain a patent therefor;

Webst Pat. 720.

Evidence as to the state of the art before

the date of the conception of the invention

is always admissible to show what was then

known, to distinguish the new features from
the old and to enable the court to perceive

the precise limits of the inventive act; Rob.

Pat. § 1020. No previous notice of this evi-

dence is necessary ; Shepley v. Cowan, 91 U.

S. 837, 23 L. Ed. 424.

If letters patent be manifestly invalid up-

on their face, the question of their validity

may be raised on demurrer ; Richards v. Ele-

vator Co., 158 U. S. 299, 15 Sup. Ct. 831, ,39

L. Ed. 991 ; but only in an unusual case

;

Patent Button Co. v. Fastener Co., 84 Fed.

189; or where the lack of invention is so

palpable that evidence could not show It oth-

erwise; Gaines v. Coal & Iron Co., liS Fed.

303 ; or when the court, on inspection, is con-

vinced that' the patent cannot be sustained ;

Kuhn v. Check Co., 165 Fed. 445, 91 C. C.

A. 389.

The doctrine of laches has been said to

apply to a ca§e where a patentee has slept

on his rights for sixteen years while in-

fringement was open and notorious ; Richard-

Fon V. Osborne & Co., 82 I'ed. 96 ; but on the

other hand it is held that mere delay will

not bar a right unless it act as an estoppel;

bawyer Spindle Co. v. Taylor, 69 Fed. 838.

The failure of a patentee for some years

to manufacture his device does not defeat

his right to his patented invention ; Masseth
V. Johnston, 59 Fed. 61§; Continental P. B.

Co. V. Paper Bag Co., 210 U. S. 405, 28 Sup.

Ct. 748, 52 L. Ed. 1122.

Utility is said to be absence of frivolity

and mischievousness, and utility for some
beneficial purpose; Rob. Pat. § 339; and the

degree of utility is .not material ; Gibbs v.

Hoefner, 19 Fed. 323. But there is no utility

if the invention can be used only to commit a

fraud with ; Klein v. Russell, 19 Wall. (U. S.)

433, 22 L. Ed. 116 ; or for some immoral pur-

pose; Lowell V. Lewis, 1 Mas. 182, Fed. Cas.

No. 8,568 ; or can be used only for gambling
" purposes in saloons ; Schultze v. Holtz, 82

Fed. 448 ; or if the invention is dangerous

in its use; Mitchell v. Tilghman, 19 Wall,

(XJ. S.) 287, 22 L. Ed. 125. It is no defence

to a suit for Infringing a patent that the

owner has entered into a conspiracy in re-

straint of trade; Motion Picture Patents
Co. v. UUman, 186 Fed. 174; Strait v. Har-
row Co., 51 Fed. 819.

Of mfrmgements. The criterion of in-

fringement is substantial identity of con-

struction and operation. Mere changes of

form, proportion, or position, or substitution

of mechanical equivalents, will still be in-

fringements, unless they involve a substan-
tial difference of construction, operation, or
effect; O'Reilly v. Morse, 1 How. (U. S.)

62, 14 L. Ed. 601 ; Foster v. Moore, 1 Curt.

279, Fed. Cas. No. 4,978. As a general rule,

whenever the defendant has incorporated in

his structure the substance of what the

plaintiff has invented and properly claimed,
he is responsible to the latter ; Burr v.

Duryee, 1 Wall. (U. S.) 531, 17 L. Ed. 650.

Where the patent Is for a new combina-
tion of machines to produce certain effects,

it is no infringement to use any of the ma-
chines separately, if the whole combination
is not used; Silsby v. Foote, 14 How. (U;
S.) 219, 14 L. Ed. 394; "Vance v. Campbell,
1 Black (U. S.) 427, 17 L. Ed. 168; Barnes
V. Godfrey, 1 Wall. (U. S.) 78, 17 L. Ed. 547.

But It is an infringement to use one of sever-

al improvements claimed, or to use a .sub-

stantial part of the uivention, although vrith

some modification or even improvement of

form or apparatus; Wyeth v. Stone, 1 Sto.

273, Fed. Cas. No. 18,107. Where the patent
describes and claims a machine, it cannot be

construed to be for a process or function,

so as to make all other machines infringe-

ments which perform the same function;

and no infringement vfiW. in such case take

place where the practical manner of giving

effect to the principle Is by a different me-
chanical structure aud mechanical action;

Coming v. Burden, 15 How. (XJ. S.) 252, 14

L. Ed. 683. If the patentee Is the inventor

of a device, he may treat as infringers all

who make a similar device operating on the

same principle and performing the same
functions by analogous means or equivalent
combinations, although" the infringing ma-
chine may be an improvement of the origi-

nal and patentable as such. But if the in-

vention claimed Is Itself but an improvement
on a known machine, by a mere change of

form or combination of parts, it will not be

an Infringement to Improve the original ma-
chine by the use of a different form or com-

bination of parts performing the same func-

tions. The doctrine of equivalents does not

In such case apply, unless the subsequent

improvements are mere colorable invasions

of the first; McCormlck v. Talcott, 20 How.
(U. S.) 405, 15 L. Ed. 930. A pioneer In the

art of making a practical device, who has

invented a principle which has gone into

almost universal use in this country, Is enti-

tled to a liberal construction of his claim;
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and another device containing all the ele-

ments of his combination should" be held an
Infringement, • though there are superficial

dissimilarities in their construction ; Sessions
V. Komadka, 145 U. S. 29, 12 Sup. Ot. 799,

36 L. Ed. 609. A pioneer patent means one
covering a function never before performed;
a wholly novel device marking a distinct

step In the progress of the art ; Westinghouse
V. Brake Co., 170 U. S. 537, 18 Sup. Ct. 707,
42 L. Ed. 1136. The new appUcation of a
patented device to another use, which does
not involve the exercise of the inventive
faculty, is an infringement as much as
though the new machine were an exact copy
of the old ; Western Electric Co. v. La Bue,
139 U. S. 601, 11 Sup. Ct. 670, 35 L,. Ed. 294.

The mere fact that one 'who uses a patented
process finds it applicable to more extended
use than has been perceived by the patentee
is not a defence to a charge of infringement

;

Lovell Mfg. Co. V. Cary, 147 U. S. 623, 13
Sup. Ct. 472, 37 L. Ed. 307.

A sale of the thing patented to an agent
of the patentee, employed by him to makfe
the purchase on account of the patentee, is

not per se- an infringement, although, ac-

companied by other circumstances, it may
be evidence of Infringement ; Byam v. Farr,
1 Curt. 260, Fed. Cas. No. 2,264.

A'h infringer is not an outlaw. -He can, if

convinced that the patent is invalid or that
he does not infringe, use the machine, sub-

ject to a risk of injunction and accounting.

If patent be newly issued and generally in-

fringed, his act should not be viewed in the
same light as if the patent had been adju-

dicated and a license fee established; Dia-
mond S. S. Mach. Co. v. Brown, .166 Fed.

306, 92 G. C. A. 224.

The making of a patented machine for

philosophical experiment only, and not for

use or sale, has been held to be no infringe-

ment; Whittemore v. Cutter, 1 Gall. 429,

Fed. Cas. No. 17,600 ; Sawin v. Guild, 1 Gall.

485, Fed. Cas. No. 12,391; but a use with a
view to an experiment to test its Value is

an infringement ; Watson v. Bladen, 4 Wash.
C. C. 580, Fed. Cas. No. 17,277. The sale

of the articles pro(Juced by a patented ma-
chine or process is not an infringement;

Boyd V. Brown, 3 McLean 295, Fed. Cas. No.

1,747; Simpson v. Wilson, 4 How. (U. S.)

709, 11 L. Ed. 1169; Merrill v. Yeomans, 94

U. S. 568, 24 L. Ed. 235 ; nor is the 6ona Me
purchase of patented articles from an in-

fringing manufacturer ; Keplinger v. De
Young, 10 Wheat. (U. S.) 359, 6 L. Ed. 341;

nor a sale of materials by a sheriff; Sawin
V. Guild, 1 Gall. 485; 1 Robb 47, Fed. Cas.

No. 12,391. Ignorance by the infringer of

the existence of the patent infringed is no
defence, but may mitigate damages; Hogg
V. Emerson, 11 How. (U. g.) 587, 13 L. Ed.
824. Infringing articles made during the

Ufe of the patent cannot be sold afterwards

;

Underwood Typewriter Co. v. Elliott-Msher

Co., 156 Fed. 588. See Infringement.
The purchaser of a car load of beds cov-

ered by a patent from the owner of the ter-

ritorial rights of Michigan, for the express

purpose of selling them in Massachusetts,

had tie right to sell them anywhere within

the United States, even within the territory

already assigned to another person ; Keeler

V. Bed Co., 157 U. S. 659, 15 Sup. Ot. 738, 39

L. Ed. 848 (Brown J., dissenting) ; Hobbie
V. Jennison, 149 U. S. 355, 13 Sup. Ct. 879, 37

L. Ed. 766; but one cannot buy a patented

article in a foreign country from a person

authorized to sell it there and then sell it in

the United States ; Diekerson v. Tinllng,, 84

Fed. 192, 28 C. C. A. 139.

Unpatented elements of a patented com-
bination may not be sold for use therewith,

though they might be for use ynVa. other ma-
cUnes; Leeds & Catlin Co. v. Talking Mach.
Co., 213 U. S. 325, 29 Sup. Ot 503, 53 L. Ed.
816 ; it was held that supplying repair parts,

not separately patented, is not an mfringe-
ment; National Malleable Casting Oo. v.

Steel Foundries, 182 Fed. 626.

The owners of letters patent can sue the
United States in the court of claims for in-

fringement of his patent. This does not ap-

ply to employgs of the United States gov-
ernment or officers of the army or navy (Act
of June 25, 1910). Officers or agents of the
United States, though acting under its or-

ders, are personally liable for infringement

;

Belknap v. Schild, 161 U. S. 10, 16 Sup. Ct.

443, 40 L. Ed. 599.

The United States has no right to use
a patented invention without a license from
the patentee or making compensation to him.
No suit can be maintained, or injunction
granted, against the United States, unless
expressly permitted by act of congress. Of-
ficers or agents of the United States, al-.

though acting under order of the United
States, are personally liable to be sued for
their own infringement of a patent. Upon
a suit in equity by the patentee of an im-
provement in caisson gates against officers

of the United States, using in their pflicial

capacity a caisson gate made and used by
the United Stateg, in infringement of his
patent, the plaintiff is not entitled to an in-

junction. Nor can he recover profits, if the
only profit proved is a saving to the United
States in the cost of the gate; Belknap v.

Schild, 161 U. S. 10, 16 Sup. Ot. 443. 40 L.
Ed. 599.

Of damages for infringement. Damages
may be recovered in any district court of
the United States, in the name of the party
interested either as patentee, assignee, or
grantee, and in case of a verdict for the
plaintiff the court may enter judgment there-
on for any sum above the amount found by
the verdict as the actual damages sustained,
according to the circumstances of the case,
not exceeding three times the amount of
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such verdict, together with costs. A court
|

of equity may award damages for infringe-

ment and increase the same in a similar
manner. R. S. § 4921, as amended March 3,

1897, provides that upon a decree in equity
for infringement the complainant shall be
entitled to recover, in addition to jfroflts,

the damages he has sustained, which shall

be assessed by the court, and the court has
the same power to increase the damages as
is given to the court to increase the damages
found by verdict, even though the infringer

made no profit ; Marsh v. Seymour, 97 U. S.

348, 24 L. Ed. 963. At law a plaintiff is en-

titled to recover what he has lost although
it exceed defendant's profits ; in equity only
the profits the defendant has actually made;
Keystone Mfg. Co. v. Adams, 151 TJ. S. 139,

14 Sup. Ct. 295, 38 L. Ed. 103; Coupe v.

Royer, 155 U. S. 565, 15 Sup. Gt. 199, 39 L.

Ed. 263; Belknap v. SchUd, 161 U. S. 10, 16
Sup. Ct. 443', 40 L. Ed. 599.

The actual damage is all that can be al-

lowed by a jury, as contradistinguished from
exemplary, vindictive, or punitive damages.
The amount of defendant's profits from the
unlawful user is, in general, the me9.sure ot

the plaintiffs damages; and this may be
determined by the plaintiffs price for a li-

cense; Hogg V. Emerson, 11 How. (U. S.)

607, 13 L. Ed. 824 ; but no interest is allowed
on the profits until their amount is judicially

ascertained ; Tilghman v. Proctor, 125 U. S.

136, 8 Sup. Ct. 894, 31 U Ed. 664. The rule
of damages is different where a patent is

only for an improvement on a machine and
where it is for an entire machine ; Seymour
V. McCormick, 16 How. (U. S.) 480, 14 L.

Ed. 1024. If there be a mere making and no
user proved, the damages should be nominal;
Whittemore v. Cutter, 1 Gall. 478, Fed. Gas.
No. 17,601 ; and where there is in the evi-

dence no basis for a computation of the

damages, only nominal damages can be
given; Comely v. Marckwald, 131 tJ. S. 159,

9 Sup. Ct. 744, 33 L. Ed. 117. Where a
royalty was proved on a device covering two
claims and one only was sustained, only

nominal damages were allowed; Proctor v.

Brill, 4 Fed. 415 ; but it has been held that

in an action at law, if there is no estab-

lished royalty, the jury may consider what
would be a reasonable royalty ; and, in so

doing, may consider the utility and advan-

tage of the invention, and take into account

defendant's profits ; Cassidy v. Hunt, 75 Fed.

1012.

The advantage which defendants derived

from using the patented device over what
he could have derived by using any other

known device constitutes the profits, if it

can be reasonably ascertained; FuUerton

Walnut Growers' Ass'n v. Mfg. Co., 166 Fed.

443, 92 O. 0. A. 295; if, but for the use of

the patented device, the defendant's device

would not have been salable, the infringer is

liable for the entire profits; Wales v. Mfg.

Co., 101 Fed. 126, 41 O. C. A. 250 ; the profits

recovery in equity may, in a proper case,

exceed defendant's profits ; Westinghouse v.

Air Brake Co., 140 Fed. 545, 72 O. O. A. 61.

In equity, - a plaintiff, though he has an

established license fee, is not limited to the

amount thereof as damages; but may in-

stead of damages recover the profits the

defendants have made ; Tilghman v. Proctor,

125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. e&i.

The plaintiff may recover in equity as

profits the advantages which the defendants

have gained by using the invention, and a

definite saving shown to have been made in

the cost of manufacture; Tilghman v. Proc-

tor, 125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed.

664. The expense of using the new process

is to be ascertained from the manner in which

the defendants have used it and not in the

manner in which they might have used

it; id.

A plaintiff cannot recover a defendant's

entire profits unless the whole market value

of defendant's article is shown to be due to

the invention; Fay v. Allen, 3.0 Fed. 446, 24

Blatch. 275. But. if the entire salability of

the article is the result of the introduction

of the patented feature, the plaintiff is en-

titled to all the profits made; McDonald v.

Whitney, 39 Fed. 466 ; Hurlbut v. Schilhng-

er, 130 U. S. 456, 9 Sup. Ct. 584, 32 L. Ed.

1011. Where the invention apparently gave

the device its value,' the defendant must
show the extent to which his own improve-

ments were the cause of the profits which
he had mdde; Morss v. Form Co., 39 Fed.

468. The profits are what the defendant
made or saved ; Vulcanite Pav. CO. v. Pave-

ment Co., 36 Fed. 378. Nominal damages
only are allowed where it is not shown what
definite profits were due to the invention

;

Roemer v. Simon, 41 Fed. 41, 24 Blatch. 396;

Everest v. Oil Co., 41 Fed. 742, 24 Blatch.

463; Fischer v. Hayes, 39 Fed. 613; or

where plaintiff shows no established license

fee, no market price, and no other use of

the invention than by the defendant; Seat-

tle V. McNamara, 81 Fed. 863, 26 a C. A.

652.

Where the owner of a patent has a fixed

license fee, this is the measure of damages
for an infringement ; May v. Fond Du Lac Co.,

27 Fed. 691 ; this must be the license fee ex-

isting at the date of infriugement ; Hoe v.

Kahler, 25 Fed. 274; one established after-

wards may be considered, though it is not

conclusive; Wooster v. Thornton, 26 Fed.

274; it is immaterial whether in such case

the use of the invention has been profitable

to the defendant. A single instance is not

sufficient to establish a license fee; Graham
V. Mfg. Co., 35 Fed. 597; but two Instances

may be ; Gary v. Mfg. Co., 37 Fed. 654 ; it is

not enough to show foreign license fees;

Black V. Munson, 14 Blatchf. 265, Fed, Gas.

No. 1,463. And a license fee must be shown
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by actual payment and not merely by prom-
ises to pay ; Adams v. Stamping Co., 28 Fed.

360; nor by amount paid In settlement of a
claim; Keyes v. Refining Co., 43 Fed. 478.

In the absence of an established license

fee, damages must be shown by general evi-

dence; Suffolk Co. V. Hayden, 3 Wall. (U.

S.)_315, 18 L. Ed. 76; and there Is a dif-

ference between Infringement by sale and
those by use. The measure of recovery In

a suit In equity for Infringement of patent

is the gains and profits made by the in-

fringer and such further damage as the

proof shows that the complainant sustained

in addition ; but in an action at law the

damages are measured only by the extent of

the plaintifE's loss, as proved by the evi-

dence, and when the evidence discloses the

existence of no license fee, no Impairment
of the plaintifE's market, no damages of any
kind, only nominal damages can be re-

covered; Coupe V. Royer, 155 U. S. 565, 15
Sup. Ct. 199, 39 L. Ed. 263.

Where the defendant's acts compelled the
plaintiff to reduce his price, such loss is an
item of damage; Mack v. Levy, 43 Fed. 72.

It is said that any attempt to classify the
reported cases on damages would be futUe;

Rob. Pat. § 1061.

The statute of limitation is six years prior

to the filing of the bill of complaint or the
issuing of a writ at law; Act of March 3,

1897 (in effect January 1, 1898).

It is the province of the cowrt to define

the patented invention, as indicated by the
language of the claims; and of the jury

to determine whether, as so defined, it cov-

ers the defendant's article ; Coupe v. Royer,

155 U. S. 565, 15 Sup. Ct. 199, 39 L. Ed. 263.

If one is employed to devise or perfect

an instrument or a means for accomplishing
a prescribed result, he cannot, after suc-

cessfully accomplishing the work for which
he was employed, plead title thereto as
against his employer. What he accomplishes
becomes the property of the employer. So
when one is in the employ of another in a
certain line of work and devises an Improved
instrument for that work and uses the prop-

ierty of his employer and the services of oth-

er employes to develop and put in practical

form his invention, a jury or court is war-
ranted in finding that the benefits resulting

from his use of the property and the assist-

ance of the coemployfis of his employer have
given to such employer an irrevocable license

to use the invention ; Gill v. U. S., 160 U. S.

426, 16 Sup. Ct. 322, 40 L. Ed. 480. But a
railroad company is not entitled to the use

of an invention of its master mechanic, when
none of the company's material or labor en-

tered into the perfecting of the invention

or was devoted to its construction until aft-

er the patent had issued; Ft Wayne, O. &
L. R. Co. V. Haberkom, 15 Ind. App. 479, 44

N. E. 322; and in Pressed Steel Car Co. v.

Hansen, 137 Fed. 403, 71 G. G. A. 207, 2 L.

B. A. (N. S.) 1172; it was held that, in the

absence of an express contract, the relation

of employer and employ^, under whatever

circumstances, at least short of specific em-

ployment to make an invention, does not

give the employer a right to the invention, or

anything more than a shop-right or an Ir-

revocable license to use It.

The fact that the patentee, when he made
the invention, was general manager of a

corporation, does not give the corporation

any right in the patent ; Johnson F. & E. Go.

V. Furnace Co., 178 Fed. 819, 102 C. C. A.

267; where the patentee was president, it

does not create an implied license to use

the device of the patent ; American S. Co. v.

Stoker Co., 182 Fed. 642.

But where it was part of patentee's duty

to improve the machinery, and the entire

cost of the experiments, the building of an
operative machine, and taking out patents

was paid by the employer, who also built

and installed machines in its factory under
the patentee's directions, there was held to

be an implied license to use these machines

;

Wilson V. Loom Co., 187 Fed, 840, 109 C. C.

A. 600.

Patents can be granted to United States

ofiicers, except those in the patent office,

without any fee, when the invention is used
or to be used in the public service, but the
patentee must file a stipulation, which must
be insetted in the patent, that the inven-

tion may be used by the government and
its ofiicers in public work or by any other
person in the United States; Act of March
3, 1883.

In patent cases, costs will not be awarded
to complainant, where some of the claims
sued on are withdrawn at the argument, and
others are adjudged not infringed, although
the decree sustains still other claims ; Thom-
son-Houston Elec. Co. V. R. Co., 71 Fed. 886.

Jurisdiction of cases under the patent
laws. The Judicial Code gives original ju-

risdiction to district courts of the United
Stat.es in all cases arising under the laws of
the United States granting exclusive privi-

leges to inventors. This jurisdiction extends
both to .law and equity, and is Irrespective

of the citizenship of the parties or the
amount in controversy. The jurisdiction of
the federal courts is exclusive of that of
the state courts; Elmer v. Pennel, 40 Me.
430. But this is to be understood of cases
arising directly under the acts of congress,
and not of those where the patent comes
collaterally in question; as, for instance,
where it is the subject-raatter of a contract
or the consideration of a promissory note;
Nesmith v. Calvert, 1 W. & M. 34, Fed. Gas.
No. 1.0,123; Rich v. Atwater, 16 Conn. 409.

Hence a bill to enforce the specific perform-
ance of a contract for the sale of a patent-
right is not such a case arising under the
patent laws as gives jurisdiction to the fed-

eral courts ; Marsh v. Nichols, S. & Co., 140



PATENT? 2536 PATENT

y. S. 344, 11 Sup. Ct. 798, 35 L. Ed. 413. A
contract relating to a patent does not neces-
sarily involve a federal question; Dale Tile

Mfg. Co. V. Hyatt, 125 XJ. S. 46, 8 Sup. Ct.

756, 31 L. Ed. 683; Felix v. Scharnweber,
125 r. S. 54, 8 Sup. Ot. 759, 31 L. Ed. 687;
Marsh v. Nichols, S. & Co., 140 U. S. 344,

11 Sup. Ct. 798, 35 L. Ed. 413. For the re-'

quirements of a bill on a patent, see McCoy
V. Nelson, 121 V. S. 484, 7 Sup. Ct. 1000, 30

L. Ed. 1017. If a bill is filed so near the ex-

piration of a patent that, under the rules,

there could be no injunction, it will be dis-

missed; but if one could be obtained, though
only three days fcefore the expiration, the

court may retain jurisdiction and proceed,

with or without an injunction; Clark v.

Wooster, 119 U. S. 322, 7 Sup. Ct. 217, 30 L.

EM. 392.

The expiration of a patent pending a

suit for infringement does not defeat the

jurisdiction of a court of equity, although

it is a reason for denying an injunction

which was the basis of equity jurisdiction;

Beedle v. Bennett, 122 U. S. 71. A bill is not

maintainable when filed only a few days be-

fore the patent expired ; McDonald v. Miller,

84 Fed. 344. -

Patent-right, note given for a. In many
of the states, acts have been passed mak-
ing void all notes given in consideration ot

a patent-right unless the words "given for

a patent-right" are prominently written on
the face of the note.

They usually provide that the maker shall

have a defense against any holder. Such an
act in Arkansas was held valid ; Woods v.

Carl, 203 U. S. 358, 27 Sup. Ct. 99, 51 L. Ed.

219; as a police regulation; Ozan Iiumber
Co. V. Bank, 207 U. S. 251, 28 Sup. Ct. 89, 52

L. Ed. 195. Also in Tod v. Wick, 36 Ohio St.

370; Pape v. Wright, 116 Ind. 502, 19 N. B.

459; Herdic v. Eoessler, 109 N. X. 127, 16

N. E. 198; contra, HolUda v. Hunt, 70 111.

109, 22 Am. Rep. 63; Crittenden v. White,
23 Minn. 24, 23 Am. Rep. 676. See many
cases cited in 1 Dan. Neg. Instr. § 200. A
state may provide that before the sale of a
patent right, an authenticated copy of the
letters patent and the authority of the ven-
dor to sell shall first be filed in the clerk's

office of the county; Allen v. Riley, 203 U.
S. 347, 27 Sup. Ct. 95, 51 L. Ed. 216, 8 Ann.
Cas. 137.

On the expiration of patents on the "Sing-
er" sewing-machine, under which name it

came to indicate a type of machine made by
that company, the right to make the pat-

ented article and use the generic name pass-

ed to the public, but one using the name in

selling such type of machines may be com-
pelled to Indicate that the articles made by
him are his product and not the product of

the owners of the extinct patent; Singer

Mfg. Co. V. Mfg. Co., 163 U. S. 169, 16 Sup.

Ct. 1002, 41 L. Ed. 118. See Tbade-Mabk.

See Caveat; Device; Expebt; Extension
OF Patents; Infringement; Libel; Re-

STBAINT OF TBADE.

PATENT AMBIGUITY. An ambiguity

which appears upon the face of an instru-

ment. It is a settled rule that extrinsic evi-

dence is not admissible to explain such an
ambiguity. The general rule on the subject

is thus stated in 2 Eng. Rul. Cas. 707:

"Where a legal relation is sought to be es-

tablished by means of a written instrument,

if an uncertainty of intention appear by the

expression of the instrument itself, the true

intention cannot be ascertained by the aid

of extrinsic evidence. For, as said by Lord
Bacon (Maxims, Reg. 23), 'arnbiguitas pat-

ens cannot be holpen by averment.' " 5

Bing. N. C. 425. See Ambisutty; Latent
Ambiguity.

PATENT OFFICE. See Patent.

PATENT OFFICE, EXAMINERS IN. Of-

ficials in the United States patent oflice,

whose chief duty it is to determine whether
the subject-matter of .applications for letters

patent is such as to entitle the applicant (to

the grant of such letters. See Patent Oepice.

PATENT RIGHT. See Patent.

PATENT ROLLS. Registers in England ia

which are recorded all letters patent grant-

ed since 1516. 2 Sharsw. Bla. Com. 346;

Whart. L. Lex.

PATENT WRIT. A writ not closed or

sealed up. Co. Litt. 289 ; 7 Co. 20.

PATENTEE. He to whom a patent has

been granted. The term is usually applied

to one who has obtained letters patent for

an invention. See Patent.

PATER (Lat). Father. The term is fre-

quently used in genealogical tables.

PATER-FAMILIAS (Lat.). In Civil Law.

One who was sui juris, and not subject to

the paternal power.
In order to give a correct idea of what was un-

derstood in the Roman law by this term, it is prop-

er to refer briefly to the artificial organization ot

the Roman family,—the greatest moral phenomenon
in the history of the human race. The compre-
hensive term familia embraced both persons and
property ; money, lands, houses, slaves, children,

all constituted part of this artificial family, this'

juridical entity, this legal patrimony, the title to

which was exclusively vested in the chief or pater-

familiaSj who alone was capax dominUj and who be-

longed to himself, was sui juris.

The word pater-familias is by no means equiva-

lent to the modern expressiou father of a family,

but means proprietor in the strongest sense of that

term ; it is he qui in domo domimum habet, in

whom were centred all property, all power, all

authority: he was, in a word, the lord and master,

whose authority was unlimited. No one but he

who was sui juris, who was pater-familiaSj was
capable of exercising any .right of property, or

wielding any superiority or power over anything;

for nothing could belong to him who was himself

alieni juris. Hence the children of the flUi familias,

as well as those of slaves, belonged to the pater-

familias. In the same manner, everything that

was acquired by the sons or slaves formed a part
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of the familia, and, oonseijuently, belonged to Its

chief. This abBoiutje property ai^d power, of the

pater-familias, only ceased with his life, unless he
voluntarily parted with them by a sale ; for the
alienation by sale is invariably the symbol resorted
to for the purpose of dissolving the stern dominion
of the pafer-fdimilias over those belonging to the
familia.. Thus, both Qpiancipation and adoption
are the results of .imaginary, sales,—^er imaginarias
venditiones. As ' the daughter remained in the
family o^ her father, grandfather, or great-grand-
father, as the case, might .be, notwithstanding her
marriage, it followed as a necessary consequence

• that the child never belonged to the' same family as
its mother: there is no civil 'relationship be^.ween
them; they are natural relations,

—

Gognatiy^hiLt

they Sre not legally related to each'other,—ojmaW;
and therefore the child never inherits from its

mother, nor the mother from her child. There was,
however, a means by which the wife might enter

,
into the family and subject herself to the power of
her hnsband, in manu Tnaritij and thereby establish

a legal relationship between herself and her hus-
band. This marital power of the husband over the
wife was generally acquired either coemvtionej by
the purchase of the *r!fe by the husband from the
fiater-fa-milias, or uailj by the prescription ba.sed on
the possession of one year,—the same by which the
title tt. movable property waf acquired according to
the, principles governing the usucapio ('Usit co^j&re,

to obtain by use). Another mode of obtaining the
same end was the confat'reatio, a sacred ceremony
performed by the breaking and eating of a "small
cake, farrewm, by the married couple. It was sup-
posed that by an observance of this ceremony the
marital power was produced by -the intervention* of
the gods. This solemn mode of celebrating mar-
riages was peculiar to the patrician families. By
means of these fictions and ceremonies the wife be-
came in the eye of the law the daughter of her
husband, and the sister of the children to whom she
gave birth, who would otherwise have been 'strin-

gers to ber. Well might Gains say, Fexe.nulli sunt
liomines qui talem in liberos' habeant pote'statem
Qualem.'nos habeTnus.
There is some similarity between the agnatio, or

civil, Eetlai;i,Qnship, of -the Romans, and the trans-
mission ofthe name of the father, under the mod-
ern law, to all his descendants in the male line.

The Ro^ian. law. says of the .children, patriSj non
matris/ familiam seguuntur ; we say, patris, non
matrix, '^nomen sequuntur. AH the members of the
family. .w^ho^iWith us, bear the same name, were
under that law agnateSj or constituted the agnatiOj
or civil family. , Those children only belonged to
the faniily, and were subject to the paternal power,
who had. been conceived in justis nv/ptiis, or been
adopted. Nu'pti(s, or matrimoniutn, was a marriage
celebrated in conformity with the peculiar rules of
the civil law. There existed a second kind of mar-
riage, call concubinatus,—a valid union and a real
marriage,—which has been often improperly con-
founded, even by high auth&rity,' with concubinage.
This confusion, of -ideas is attributable to a super-

> ficial examination of the subject ; for the illicit

intercourse between a man and a woman which we
call concubinage was stigmatized by the oppro-
brious term stu/prum by the Romans, and is spoken
of in the strongest terms of reprobation. The
concubmatus was the natural marriage, and ' the
only one which those who did not enjoy the jus
connubii were permitted to contract. The. Roman
law recognized two species of marriage, the one
civil, and the other natural," in the same manner as
there were two kinds of relationship, the agnatio
and cognaiio. The justw nu/ptiCB or justuin matri-
moniumj or civil marriage, could ohly be contracted
by Roman citizens a,nd by those to whom the jus
connubii had been conceded: thig kind of marriage
alone produced the paternal power, the right of
inheritance, etc.

But the rapid rise and extraordinary greatness of

the city attracted immense crowds of strangers,

who^ not possessing the jus connubiij could form no
other union than that of the conciibinatus, -which.

though authorized by law, did not give rise to those

legal effects virhich flowed from the just<B nuptice.

By adoption, the person adopted was transferred

from one family to another; he passed from the

paternal power of one pater-familias to that of

another: consequently, no one who was sui juris

could be adopted in the strict sense of that word.

But there was another species- of adoption, called

adrogation by which a person siii juris entered into

another family, and subjected himself to the

paternal power of its chief. The effect of the adro-

gation was not confined to the person adrogated

alone, but extended over his family and property.

1 Marcade 75.

This extraordinary organization of the Roman
family, and the unlimited powers and authority

vested in the pater-famiUas^ .coniiinued until the

reign of Justinian, who. by his 118th Novel, enacted
on the 'gth of August, 544; abolished the distinction

between the agnaftio and eognatiOj and established

the nrder of inhei;itance which, with some modifica-

tion's, 6ontinues to exist at the present day in all

countries whose juri.=!prudence is based on the civil

law. See Maine. Anc. L. Ch. 5 ; Gens ; Pateia
POTESTAS ; Pecitlium.

PATERNA PATERNIS (bat. the fa-

ther's to the fathers). In French Law. An
expression used, to signify that, in a succes-

sion, the property coming from the father of

the deceased descends to his paternal rela-

tions.

PATERNAL. That which belongs to the
father or comes from tiixa: as paternal pow-
er, paternal relation, paternal estate, pater-

nal line. See Line.
I - :

PATERNAL POWER. The authority law-
fully exercised by parents over their chil-

dren. See Fatheb; Patbia Potestas.

PATERNAL PROPERTY. That which de-
scends or comes from the father and other
ascendants or collaterals of the paternal
stock. Domat, Liv. Prgl. tit. 3, s. 2, n. 11.

PATERNITY. The state or condition of a
father.

The husband is prima facie presumed to
be the father of. his -wife's children bom durr
ing coverture or within a competent time
afterwards: pater is est quern nuptice de-
monstrant; Tate v. Penne, 7 Mart. N. S.

(La.) 553. So if the child, is en ventre sa
mere at time of marriage; Co. Litt. 123; 8
East 192. In civil law the presumption holds
in case of a child bom before marriage as
well as after; 1 Bla. Com. 446, 454; Fleta,
lib. 1, c. 6. In cases ot marriage of a widow
within tea months after decease of husband,
the paternity is to be decided by circum-
stances; Hargrave, note to Co. Litt. § 188.

Marriage within ten months after decease
of husband was forbidden by Roman, Danish,
and Saxon law, and English law before the
Conquest; 1 Beck, Med. Jur. 481; Brooke,
Abr. Bastardy, pi. 18 ; Palm. 10 ; 1 Bla. Comi
456. See Annus L-dctus.

The presumption of paternity may always
be rebutted by showing circumstances which
render it impossible that the husband can be
the father ; Com. v. Shepherd, 6 Binn. (Pa.)
283, 6 Am. Dec. 449; 2 Myl. & K. 849; Cross
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V. Cross, 3 Paige Ch. (N. T.) 139, 23 Am.
Dec. 778; IS. & S. 150.

The declarations of one or both of the

spouses, however, cannot affect the condition

of a child bom during the marriage; Tate
V. Penne, 7 Mart. N. S. (La.) 553; Cross v.-

Cross, 3 Paige, Ch. (N. T.) 139, 23 Am. Dec.

778. See Access; Bastard; Bastaedt; Le-

gitimacy; Peegnanct; Parent and Child.

PATHOLOGY. In Medical Jurisprudence.

The science or doctrine of diseases. In cases

of homicides, abortions, and the like, 'it is

of great consequence to the legal practition-

er to be acquainted in some degree with

pathology. 2 Chitty, Pr. 42, n.

PATIBULUM. A gallows or gibbet Fle-

ta, 1. 2, c. 3, § 9.

PATRIA (Lat). The countiy; the men
of the neighborhood competent to serve on
a jury ; a jury. This word is nearly synony-

mous with pais, which see.

PATRIA POTESTAS (Lat). In Civil Law.

The paternal power ; the authority which the

law vests in the father over 4;he persons and
property of his legitimate children.

In the early period of the Roman history, the
paternal authority was unlimited: the father had
the absolute control over his children, and might
even, as the domestic magistrate of his family, con-
demn them to death. They could acquire nothing
except for the benefit of the pater-familias ; and
they were . even liable to be sold and reduced to

slavery by the author of their existence. But in

the progress of clTilization this stern rule was
gradually relaxed.

There are several instances given In which the
emperors interfered to moderate the severity of

fathers, and the power to kill the child was re-

stricted and finally abolished during the empire.
The father could originally abandon his male child

to relieve himself of responsibility for It, but this

was forbidden by the institutes. Inst. 4, 8, 7. Over
the property of the child the rights of the father

were as absolute as over that of the slave; but this

power was also .moderated under the emperors
until in the time of Justinian it was practically
destroyed. The power of the pater-familias extend-
ed to all descendants in the male line, and it was
not lost even over those who held the highest of-,

flees in the state or became victorious generals.

The children of a daughter were not subject to

the paternal authority of her own father but en-
tered into the family of her husband. The paternal
power was never exercised by a woman, pven if

she were herself sui jwris. It is for this reason,

Ulpian observes, that the family of which a wo-
man, sui juris, was the head, mater-familias, com-
menced and ended with her: muHer autem familicB

8U0B et caput et finis est. 1 Ortolan 191.

See Pateb-Familias ; Peculium.
The modern civil law has hardly preserved any

features of the old Roman jurisprudence concern-

ing the paternal power.

The Louisiana code provides that a child owes
honor, respect, and obedience to the parents, but

even the power of correction ceases with the age of

pjiberty, and boys at fourteen and girls at twelve

years of age may leave the paternal roof in opposi-

tion to the will of their parents. By modern law
the paternal authority Is vested in both parents, but

iisiially exercised by the father alone. During the

marriage the parents are entitled to the property

3t their minor children, subject to the obligation of

support and education, paying taxes, repairs, etc.

The paternal power ceases with the death of one

spouse and is succeeded by tutorship, which, how-

ever, usually devolves upon the surviving parent,

who can also at death appoint a testamentary tutor.

PATRICIDE. One guilty of killing his fa-

ther. See Parricide.

PATRIMONIAL. A thing which comes

from the father, and,- by extension, from

the mother or other ancestor.

PATRiMONIUM. In Civil Law. That
which is capable of being inherited.

Things capable of being possessed by a single

person exclusively of all others are, In the Roman
or civil law, said to be in patrimonio ; when inca-

pable of being so possessed, they are extra patrimo-

nium.
Most things may be inherited ; but there are some

which are said to be e}!tra patrimonium, or which
are not in commerce. These are such as are coTn-

mon, as the light of heaven, the air, the sea, and
the like; things puhlio, as rivers, harbors, roads,

creeks, ports, arms of the sea, the sea-shore, high-

ways, bridges, and the like ; things which belong to

cities and m.unici/pal corporations, as public squares,

streets, market-houses, and the like. See 1 Bouvier,

tnst. n. 421.

PATRIMONY. Any kind of property.

Such estate as has .descended in the same
family; estates which have descended or

been devised in a direct line from the fa-

ther, and, by extension, from the mother or

other ancestor. It has been held that the

word is not necessarily restricted to proper-

ty inherited directly from the father. 5 Ir.

Ch. Rep. 525.

PATRINUS (Lat). A godfather.

PATRON, in Ecclesiastical Law. He who
has the disposition and gift of an ecclesiasti-

cal benefice.

In Roman Law. The former master of a

freedman. Dig. 2. 4. 8. 1.

PATRONAGE. The right of appointing to

office; as, the patronage of the President of

the United States, if abused, may endanger
the liberties of the people.

In Ecclesiastical Law. The right of presen-

tation to a church or ecclesiastical benefice.

2 Bla. Com. 21.

PATRONIZE. To act as patron towards.

The occupants of a house cannot be said to

patronize it; Raymond v. People, 9 111. App.

344. See More v. Bennett 48 N. T. 472.

PATRONUS (Lat). In Roman Law. A
modification of the Latin word pater, father.

A denomination applied by Romulus to the

first senators of Rome, and which they al-

ways afterwards bore.

It is said that Romulus at first appointed a hun-
dred of them. Seven years afterward, in conse-

quence of the association of Tatius to the R-imtins,

a hundred more were appointed, chosen from the

Sabines. Tarqulnius Priscus Increased the number
to three hundred. Those appointed by Romulus and
Tatius were called patres majorum gentium, and
the others were called patres minorum gentium.
These and their descendants constituted the no-
bility of Rome. The rest of the people were called

plebeians, every one of whom was obliged to choose
one of these fathers as his patron. The relation

thus constituted involved Important consequences.
The plebeian, who was called aliens (a client).
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was obliged to furnish the means of maintenance to
ills cliosen patron, to furnisli a portion for his pa-
tron's daughters, to ransom him and his sons -if

captured by an enemy, and pay all sums recovered
against him by judgment of the courts. The patron,
on the other hand, was obliged to watch over the
interests of his client, whether present or absent, to

protect his person and property, and especially to

defend him in all actions brought against him for
any cause. Neither could accuse or bear testimony
against the other, or give contrary votes, etc. The
contract was of a sacred nature ; the violation of it

was a sort of treason, and punishable as such. Ac-
cording to Cicero (De Repub. li. 9), this relation
formed an integral part of the governmental sys-
tem, Et habuit plebem in cUentelaa prindpum de-
scr^tunif which he ai&rms was eminently ,useful.

Blackstone traces the system of vassalage to this

dncient relation of patron and client. It was, in

fact, of the same nature as the feudal institutions

of the middle ages, designed to maintain order in a
rising state by a combinai^ion of the opposing in-

terests of the aristocracy and of the common
people, upon the principle of reciprocal bonds for

mutual interests. Ultimately, by force of radical
changes in the institution, the word patronus came
to signify nothing more than an advocate.

PATROON. In New York..^ The lord of a

manor. A proprietor of a tract of land witli

manorial privileges granted under the Dutch
government of New York and New Jersey.

Cent. Diet

PATRUELIS (Lat). "
In Civil Law. A

cousin-german by the father's side; the son

or daughter of a father's brother. Dig. 38.

10. 1.

PATRUUS (Lat). in Civil Law. An un-

cle by the father's side ; a father's brother.

Dig. 38. 10. 10. Patruus magnus is a grand-

father's brother, grand-uncle. Patruus major
is a great-grandfather's brother. Patruus
mamimus is a great-grandfather's father's

brother.

PAUPER (Lat. poor). One so poor that

he must be supported at the public expense.

A laboring man, who has always been able

to make a living, and who, until his last sick-

ness, has never had pecasion to ask or re-

ceive charity, is not a pauper, although with-

out money or property with which to pay
the expense of that sickness; Lander Co. v.

Humboldt Co., 21 Nev. 415, 32 Pac. 849. See

16 Viner, Abr. 259 ; Woodf. Landl. & T. 201.

Before a person can be admitted to sue

or defend as a pauper, proof must be given

that he is not worth £25, his wearing apparel

and the subject-matter of the cause or mat-

ter only excepted. He is exempt from court

fees. Counsel may be assigned to him, and
no fees can be taken from him. Brett,

Comm. 681. See Poor; In Fobma Pauperis.

PAUPERIES (Lat.). in Civil Law. Pov-

erty. In a technical sense. Damnum absque

injuria: i. e. a damage done without wrong
on the part of the doer : e. g. damage done

by an irrational being, as an animal. L. 1,

§ 8, D. si quod paup. fee; Calvinus, Lex.

PAVE. To cover with stone, brick, con-

crete, or any»other substantial matter, mak-

ing a smooth and level surface. In re Phil-

lips, 60 N. Y. 22.

To lay or cover with stone, brick, or other

material, so as to make a firm, level, or con-

venient surface for horses, carriages, -or per-

sons on foot to travel on. It means as well

to cover with asphalt or concrete, as to lay

or cover with stone ; Morse v. West Port, 110

Mo. 502, 19 S. W. 831.

The laying of a cross walk comes within

the general designation of paving; In re

Petition of Burke, 62 N. Y. 224; paving in-

cludes flagging, as well as other modes of

making a smooth surface for streets and

sidewalks; In re Petition of Burmelster, 76

N. Y. 181 ; Schenectady v. Union College, 66

Hun 179, 21 N. Y. Supp. 147. A footway

made up with gravel, but not paved with

stone or flags Is a pavement; 15 Q. B. D.

652; 54 L. J. M. C. 147. To pave a street

has been held not to include curbing and
s;dewalks; McAllister v. Tacoma, 9 Wash.
272, 37 Pac. 447, 658.

PA VI AGE. A contribution or tax for pav-

ing streets or highways.

PAWN. A pledge. A pledge includes, in

Louisiana, a pawn and an antichresis; but

sometimes pawn is used as the general word,
including pledge and antichresis. La. Civ.

Code, art. 3101 ; Hennen, Dig. Pledge. See
Pledge.

PAWNBROKER. One whose business it

is to lend money, usually in small sums, up-
on pawn or pledge. An ordinance requiring

pawnbrokers to keep a book in which shall

be entered a description of all property left

in pawn, with the name and description of

the pledgor and to submit such book to the
inspection of the mayor or any police officer

on demand, is a valid police regulation; St.

Joseph V. Levin, 128 Mo. 588, 31 S. W. 101,

49 Am. St. Rep. 577 ; Launder v. Chicago, 111
111. 291, 53 Am. Eep. 625. And one forbid-

ding them to purchase certain specified arti-

cles is not unreasonable as Imposing upon
pawnbrokers a penalty for doing that which
is lawful for other persons to do, as a city

may not only regulate their business, but
suppress and prohibit it ; Kuhn v. , Chicago,
30 111. App. 203.

An ordinance requiring- pawnbrokers to

take out a license is not authorized by a stat-

ute empowering city councils to make by-

laws and ordinances not inconsistent with
the laws of the state and necessary to carry
out the object of the corporation; Shupian
V. Ft. Wayne, 127 Ind. 109, 26 N. E. 560, 11
L. E. A. 378. See Schaul v. Charlotte, 118
N. C. 733, 24 S. B. 526; License; Oedi-
nance; Police Power.

PAWNEE. He who 'receives a pawn or
pledge. See Pledge.

PAWNOR. One who, being liable to an
engagement, gives to the person to whom he
is liable a thing to be held as a security for
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the payment of his debt or the fulfilment
of his liability. 2 Kent 577. See Pmdge.

PAX REGIS (Lat). That peace or secu-

rity for life and goods which the king prom-
ises to all persons under his protection.

Bract, lib. 3, c. 11. See Peace.
In ancient times tliere were certain limits which

Were known by this name. The pax regiSj or verge
of the court, as It was afterwards called, extended
from the palace-gate to the distance of three miles,

three furlongs, three acres, nine feet, nine palm^,
and nine barleycorns; Crabb, 'C. L. 41; or from the
four sides of the king's residence, four miles, three
furlongs, nine acres in breadth, nine feet, nine bar-
leycorns, etc. ; Lli. Edw. Conf. c. 12; LL. Hen. I.

PAY. To discharge a debt, to deliver a
creditor the value of a debt, either in money
or in goods, to his acceptance, by which the

debt is discharged. Beals v. Ins. Co., 36 N.

Y. 527. See Tolman v. Ins. Co., 1 Cush.

((Mass.) 76.

PAY. A fixed and definite amount given

by law to persons in military service in con-

sideration of and as compensation for their

personal services. Sherburne v. U. S., 16 Ct.

CI. 496. See Longevity Pat.
Payable m trade. Payable in such article

as the promisor deals in. Dudley v. Vose,

114 Mass. 34.

PAYEE. The person in whose favor a bill

of exchange is made payable. See Bills of

Exchange.

PAYMENT. The fulfilment of a promise,

or the performance of an agreement.

The discharge in money of a sum due.

It implies the existence of a debt, of a

party to whom it is owed, and of a satisfac-

tion of the debt to that party ; Tuttle v. Arm-
stead, 53 Conn. 175, 22 Atl. 677.

The word payment is not a technical term: It has
been Imported into legal proceedings from the ex-
change, and not from law treatises. "When pay-
ment is pleaded as a defense, the defendant must
prove the' payment of money, or something ac-
cepted in its stead, made to the plaintiff or to some
person authorised in his behalf to .receive it; 2

Greenl. Bv. 509.

Payment, in its most general acceptation, is the
accomplishment of every obligation, whether it

consists in giving or in doing: solutio est prcesiatio

e^us quod in ohligatione est.

It follows, therefore, that every act which, while
it extinguishes the obligation, has also for its ob-

ject the release of the debtor and his exemption
from liability, is not payment. Payment is doing
precisely what the payer has agreed to do. Solvere
dicitur cum aliquis fecit QUOd. facere promisit.

However, practically, the name of payment is

often given to methods of release which are not ac-

companied by the performance of the thing prom-
ised. Restrinxirrms solutiones ad cojtypensationem,

ad novationem, ad delegationem, et M numerdtio-
nem.
In a more restricted sense, payment Is the dis-

charge in money of a sum due. Numeratio est

nummariw soVutio. B Mass6, Droit commercisl 229.

That a pajfment may extinguish a debt. It must be
made by a person who . has a right to make it, to

a person who is entitled to receive it, in something
proper to be received both as to kind and quality,

and at the appointed place and time.

In the civil law, it is said, where payment is

something to be done, it inust be done by the debtor

himself. It I hire a mechanic to build a steam-

engine for me, he cannot against my will substitute

in his stead another workman. Where it Is some-
thing tq be given, the general rule is that It can be

paid by any one, whether a co-obligor, or surety, or

even a third person who has no interest ; except

that in this last case subrogation will prevent the

extinction of the debt as to the debtor, unless the

payer at the time of payment act in the name of

the debtor, or in his own name to release the debtor.

See SUBKOGATION.

What constitutes payment. According to

Comyns, payment by merchants must be

made in money or by bill ; Com. Dig. Mer-
chant (F).

Payment must be made In moniey, unless

the obligation is, by the terms of the instru-

ment creating it, to be discharged- by other

means. Congress has, by the constitution,

power to decide what shall be a legal tender;

that is, in what form the creditor may de-

mand his payment or must receive it if of-

fered; and congress has determined this by
statutes. The same power is exercised by
the government of all civilized countries.

See Legal Tender.
In England, Bank of England notes are

legal tender. But the creditors may waive
this right, and anything which he has as-

cepted as satisfaction for the debt will be
considered as payment What the parties

agree shall constitute payment, the law will

adjudge to be payment ; Weir v. Hudnut, 115

Ind. 525, 18 N. E. 24.

The character of the money current at the

time fixed for performance of, and not at the

time of making, a: contract; is the medium
in which payment may be made ; San Juan
V. Gas Co., 195 U. S. 510, 25 Sup. Ct. 108, 49

L. Ed. 299, 1 Ann. Cas. ,796. Although a
coin is worn and cracked, yet if it still re-

tains evidence of being genuine. It is not

deprived of its legal tender quality, and is

falid for payriient of a street car fare; Cin-

cinnati Northern T. Co. v. Rosnagle, 84 Ohio

St. 310, 95 N. E. 884, 35 L. B. A. (N. S.)

1030, Ann. Cas. 1912C, 639.

A debt contracted in a foreign country

is payable in the currency of that country,

and therefore, where the creditor sues in

the United States, he is entitled to recover

such sum in the money of the United States

as equals the debt in the foreign country

where it was payable; Grunwald v. Freese,

4 Cal. Unrep. 182, 34 Pac. 73. Where rent

is payable in coin, its value is to be estimated

at the market price of the coin -ait the time

and place of payment; Gilbreath v. Dilday,

152 111. 207, 38 N. E. 572. See Gold.

Upon a plea of payment, the defendant

may prove a discharge in bank-notes, nego-

tiable notes of individuals, or a debt already

due from the payee, delivered and accepted

or discounted as payment; Phil. Ev. Cowen
& H. ed: n, 387. Bank-notes, in conformity

to usage and common understanding, are re-

garded as cash; 1 Burr. 452; Keith v. Jones,

9 Johns. (N. Y.) 120; Foley v. Mason, 6

Md. 37; unless objected to> Wheeler v.
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Knaggs, 8 Ohio 169 ; 2 Or. & J. 16, n. ; Sea-

well V. Henry, 6 Ala. 226. Treasury notes

are not cash; Foquet v. Hoadley, 3 Conn.

534. Giving a check is not considered as

payment; the holder may treat it as a nul-

lity if he derives no benefit from it, provided

he has not been guilty of negligence so as

to cause Injury to the drawer; 4 Ad. & E.

952 ; People v. Howell, 4 Johns. (N. Y.) 296 ;

Barnet v. Smith, 30 N. H. 256, 64 Am. Dec.

290; Comptoir D'Escompte de Paris v. Dres-
bach, 78 Cal. 15, 20 Pac. 28. See National
Park Bank v. Levy, 17 R. I. 746, 24 Atl. 777,

19 L. E, A. 475 ; Good v. Singleton, 39 Minn.

340, 40 N. W. 359 ; Tiddy v. Harris, 101 N.

G. 589, 8 S. E. 227; Barton v. Hunter, 59
Mo. App. 610. But see Downey v. Hicks,' 14

How. (U. S.) 240, 14 L. Ed. 404. Giving a
check is a conditional payment, and the debt
is discha,rged only when the check is paid,

unless It was agreed that the check should

be received in satisfaction of the debt;

Greenvflch Ins. Co. v. Imp. Co., 76 Hun 194,

27 N. Y. Supp. 794.

Payment in forged bills is generally a

nullity, both in England and this country;

Bank of U. S. v. Bank of Georgia, 10 Wheat.
(U. S.) 333, 6 L. Ed. 334; Markle v. Hat-
field, 2 Johns. (N. Y.) 45.5, 3 Am. Dec. 446;
Keene v. Thompson, 4 Gill & J. (Md.) 463;
Simms v. Clark, 11 111. 137; Ramsdale v.

Horton, 3 Pa. 330; Eagle Bank v Smith, 5
Conn. 71, 13 Am. Dec. 37. So also of coun-
terfeit coin; but an agreement to sell goods
and accept specific money is good, and pay-
ment in these coins is vaUd even though they
be counterfeit; 1 Term 225; Curcier v.

Pennock, 14 S. & E. (Pa.) 51. The forged
notes must be returned in a reasonable time,

to throw the loss upon the debtor , Pindall's

Ex'rs V. Bank, 7 Leigh (Va.) 617; Simms v.

Clark, 11 111. 137. Payment to a bank in its

own notes which are received anfl after-

wards discovered to be forged is a good pay-
ment; 2 Parsons, Contr. *622, n. A forged
check received as cash and passed to the

credit of the customer is good payment;
Levy V. Bank, 4 Dall. (U. S.) 234, 1 L. Ed.
814; Bank of St. Albans v. Bank, 10 Vt. 141,

33 Am. Dec. 188. Payment in bills of an in-

solvent bank, where both parties were inno-

cent, has been held no payment ; 7 Term
64; Ontario Bank v. Lightbody, 13 Wend.
(N. Y.) 101, 27 Am. Dec. 179; Pool v. Hath-
away, 22 Me. 85. On the other hand, it has
been held good payment in Bayard v. Shunk,
1 W. & S. (Pa.) 92, 37 Am. Dec. 441; Young
V. Adams, 6 Mass. 185; Scruggs v. Gass, 8

Yerg. (Tenn.) 175, 29 Am. Dec. 114. See
Richmond v. Irons, 121 U. S. 27, 7 Sup. Ct.

788, 30 L. Ed. 864. The point is still un-

settled, and it is said to' be a question of

intention rather than of law ; Story, Pr.

Notes 125*, 477*, 641. The payment of

bonds, secured by a mortgage, made in Con-
federate money during the Civil War is held

to have been received in good, faith, and if

accepted and acquiesced in for a long time,

a court of equity will not Interfere; Wash-
ington v. Opie, 145 U. S. 214, 12 Sup. Ot. 822,

36 L. Ed. 680.

If a bill of exchange or promissory note

be given to a creditor and accepted as pay-

ment, it shall be a good payment; Beu]'.

Sales 726; Com. Dig. Merchant (F) ; Cobum
V. Odell, 30 N. H. 540; Mooring v. Ins. Co.,

27 Ala. 254; Viser v. Bertrand, 14 Ark. 267.;

Bangor v. Warren, 34 Me. 324, 56 Am. Dec.

657. But regularly a bill of exchange or

note given to a creditor shall not be a dis-

charge of the debt till payment of the bill,

unless so accepted; 1 Salk. 124.

If the debtor gives his own promissory

note, it is held generally not to be payment,

unless it be shown that It was so intended

Peter v. Beverly, 10 Pet. (V. S.) 567, 9 L.

Ed. 522; Smith v. Smith, 27 N. H. 244

Burdick v. Green, 15 Johns. (N. X.) 247
26 E. L. & E. 56.

If payment be made in the note of a fac-

tor or agent employed to purchase goods, or

intrusted with the money to be paid for

them, if the note be received as payrnent, it

will be good in favor of the principal ; 1 B.

6 Aid. 14 ; 7 B. & C. 17; but not if received

conditionally; and this is a question of fact

for the jury; CorUes v. Gumming, 6 COw.
(N. Y.) 181.

It is said that an agreement to receive

the debtor's own note In payment must be

expressed; Porter v. Talcott, 1 Cow. (N. Y.)

359; Combination S. & I. Co. v. Ry. Co., 47
Minn. 207, 49 N. W. 744; Price v. Barnes,

7 Ind. App. 1, 31 N. E. 809, 34 N. E. 408

:

and when so expressed it extinguishes the

debt; New York State Bank v. Fletcher, 5

Wend. (N. Y.) 85; Caldwell v. Hall, 49 Ark.

508, 1 S. W. 62, 4 Am. St. Rep. 64 ; Pritchard
V. Smith, 77 Ga. 463 ; but if such be not the

express agreement of the parties, it only
operates to extend the period of the pay-
ment of the debt; Segrist v. Crabtree, 131

U. S. 287, 9 Sup. a. 687, 33 L. Ed. 125.

Whether there was such an agreement Is a
question for the jury ; Johnson v. Weed, 9
Johns. (N. Y.) 310, 6 Am. Dec. 279; Segfist
V. Crabtree, 131 U. S. 287, 9 Sup. Ct. 687, 33
L. Ed. 125. Acceptance of an indorsed note
of a debtor In payment for goods sold,

merges and extinguishes the original debt;
Strauss v. Trotter, 6 Misc. 77, 26 N. Y. Supp.
20. But the giving of a void note for an in-

debtedness does not pay it; Hartshorn v.

Hartshorn, 67 N. H. 163, 29 Atl. 406.

A bill of exchange drawn on a third per-

son and accepted discharges the debt as to

the drawer ; 10 Mod. 37 ; and in an action'

to recover the price of goods, payment by a
bill not dishonored has been held a good de-

fence ; 4 Bingh. 454 ; 5 Maule & S. 62.

Rfetaining a draft on a third party an
unreasonable length of time will operate
as payment if loss be OTicasioned thereby;
Raymond v, Baar, 13. S. & R. (Pa.) 318, 15
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Am. Dec. 603 ; Gallagher v. Roberts, 2 Wash.
O. C. 191, Fed. Gas. No. 5,195. Ans. Gontr.
359. The receipt of a draft, in the absence
of an express agreement, does not constitute
a payment of the debt for which the draft is

drawn; Stewart Paper Mfg. Co. v. Ran, 92
Ga. 511, 17 S. E. 748.

In the sale of a chattel, if the note of a
third person be accepted for the price, it

is good payment; Rew v. Barber, 3 Cow.
(N. Y.) 272; 1 D. & B. 291. Not so, how-
ever, if the note be the promise of one of the
partners in payment of a partnership debt;
Horton v. Child, 15 N. G.- 460.

In Maine and Massachusetts, the pre-

sumption, where a negotiable note is taken,

whether it be the debtor's promise or that
of a third person, ig that it is intended as
payment; Maneely v. McGee, 6 Mass. 143,

4 Am. Dec. ;Lp5; Gooding v. Morgan, 37 Me.
419. The fact that a note was usurious

and void was allowed to overcome this pre-

sumption ; Johnson v. Johnson, 11 Mass. 361.

Generally, the question VflU depend upon the

fact whether the payment was to have been
made in notes or the receiving them was a

mere accommodation to the purchaser;
Salem Bank v. Bank, 17 Mass. 1, 9 Am. Dec.
111. And the presumption never attaches

where non-negotiable notes are given; Ed-
mond V. Caldwell, 15 Me. 340.

Payment may be made through the in-

tervention of a third party who acts as the

agent of both parties : as, for example, a
stakeholder. If the money be deposited
with him to abide the event of a legal wager,
neither party can claim it until the wager is

determined, and then he is bound to pay it to

the winner; 4 Campb. 37. If the wager is

illegal, the depositor may reclaim the money
at any time before it is paid over ; 8 B. & O.

221 ; 29.E. L. & E. 424. And at any time aft-

er notice given in such case he may hold the
stakeholder responsible, even though he may
have paid it over; see 2 Pars. Contr. 138.

An auctioneer is often a stakeholder, as

in case of money deposited to be made over

to the vender if a good title is made put.

In such case the purchaser cannot reclaim
except on default in receiving a clear title.

But if the contract has been rescinded by
the parties there need be no notice to the
stakeholder in case of a failure to perform
the condition ; 2 M. & W. 244; 1 M. & R. 614.

A payment of a debt by a stranger with-

out the debtor's request, if accepted as such
by the creditor, discharges the debt so far

as the creditor is concerned, and also as to

the debtor, if he ratify it ; Crjimlish's Adm'r
V. Imp. Co., 38 W. Va. 390, 18 S. B. 456, 23
L. R. A. 120, 45 Am. St. Rep. 872.

A transfer of funds, called by the civil-

law phrase a payment by delegation, is pay-
ment only when completely effected ; 2 Pars.

Contr. 137 ; and an actual transfer of claim

or credit assented to by all the parties is a

good-payment; 5 B. & Aid. 228; Butterfleld

V. Hartshorn, 7 N. H. 345, 26 Am. Dec. 741 j

Heaton v. Angier, 7 N. H. 397, 28 Am. Dec.

353 ; Arnold v. Lyman, 17 Mass. 400, 9
Am. Dec. 154. This seems to be very similar

to payment by drawing and acceptance of

a bill of exchange.
Where a purchaser contracts to pay a

certain amount in printing, the seller can-

not enforce the collection of such amount
in cash, as a profit presumably attaches to

the printing ; Allen v. Wall, 7 Wash. 316, 35

Pac. 65 ; unless, of course, the party de-

clines to pay in printing.

Foreclosure of a -mortgage given to secure

a debt operates as payment made when the

foreclosure is complete ; but if the property

mortgaged does not produce a sum equal in

value to the amount of the debt then due,

It is payment pro tanto only; 2 Greenl. Ev.

§ 324 ; Amory v. Fairbanks, 3 Mass. 562;

Case V. Boughton, 11 Wend. (N. Y.) 106.

A transfer of a worthless mortgage in pay-

ment of a debt, does not discharge the debt
where neither party at the time of the trans-

fer knew that the mortgage was worthless r

Walrath v. Abbott, 75 Hun 445, 27 N. Y.

Supp. 529. A legacy also is payment, if the

intention of the testator that it should be
so considered can be shown, and if the debt
was liquidated at the death of the testator;

1 Esp. 187; Strong v. Williams^ 12 Mass.
391, 7 Am. Dec. 81; Williams v. Crary, 5
Cow. (N. Y.) 368; Blair v. White, 61 Vt. 110,

17 Atl. 49. See Legacy.
When money is sent by letter, even

though the money is lost, it is good pay-
ment and the debtor is discharged, if he •

was expressly authorized or directed by the
creditor so to send it, or if such authority

can be presumed from the' course of trade;

Benj. Sales 727 ; 11 M. & W. 233 ; and in

the case of an insurance premium, such
premium Is held to be paid wiien the letter

containing it is deposited in the postoffice,

addressed to the compa'ny; McCluskey v.

Nat. L. Ass'n, 77 Hun 556, 28 N. Y. Supp.
931. But, even if the authority be given or
inferred, at least ordinary diligence must be
used by the debtor to have the money safe-

ly conveyed. See Wakefield v. Lithgow, 3
Mass. 249; Ry. & M. 149; 1 Exch. 477.

The payment must have been accepted
knowingly. Many instances are given in the
older writers to illustrate acceptance; thus
if the money is counted out, and the payee
takes a part and puts it in a bag, this is a
good payment, and if any be lost it is the
payee's loss; 5 Mod. 398. Where A paid B
£100 in redemption of a mortgage, and B
bade C put it in his closet, and C did so, and
A demanded his papers, which B refused to

deliver, and A demanded back his money, and
B directed O to give it to him, and C did,

it was held to be a payment of the mortgage

;

Viner, Abr. Poj/mcwt (E).

When interest coupons on railroad bonds
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have been presented and paid at the usual

place of payment, with money furnished by

a third party, a private arrangement between
such third party and the mortgagor that the

transaction shall constitute a purchase of

the coupons and not payment, will not be en-

forced against the bondholders ; Fidelity Ins.

T. & S. D. Co. V. R. Co., 138 Pa. 494, 21 Atl.

21, 21 Am. St. Kep. 911. One who lends

money to a company to take up its coupons,

is not entitled to be paid out of funds in the

hands of the receiver; Newport & C. B. Co.

V. Douglass, 12 Bush (Ky.) 673.

Generally, there can be but little doubt as

to acceptance or non-acc6ptance, and the

question is one of fact for the jury to deter-

mine under the circumstances of each par-

tic-ular case.

Evidence of payment. Evidence that any
thing has been done and accepted as pay-

ment is evidence of payment.
A receipt is prima facie evidence of pay-

ment; but a receipt acknowledging the pay-

ment of ten- dollars and acquitting and re-

leasing from all obligations would be a re-

ceipt for ten dollars only; 5 B. & Aid. 696;

Rich V. Lord, 18 Pick. (Mass.) 325. And a
receipt Is only prima facie evidence of pay-

ment ; 2 Taunt. 241 ; Southwick v. Hayden, 7

Cow. (N. Y.) 334 ; Salazar v. Taylor, 18 Colo.

538, 33 Pac- 369. For cases explaining this

I rule, see, also, Stackpole v. Arnold, 11 Mass.

27, 6 Am. Dec. 150; Johnson v. Weed, 9

Johns. (N. Y.) 310; Agnew v. McGill, 96 Ala.

496, 11 South. 537. And it may be shown
that the particular sum stated In the receipt

was not paid, and, also, that no payment has

. been made ; 2 Term 366 ; Fuller v. Critten-

den, 9 Conn. 401, 23 Am. Dec. 364; Dutton
V. Tilden, 13 Pa. 46. As against strangers

thereto, a receipt is incompetent evidence of

the payment thereby acknowledged ; Ellison

V. Albright, 41 Neb. 93, 59 N. W. 703, 29 L.

R. A. 737. See Receipt.

Payment may be presumed by the jury in

the absence of direct evidence; thus, posses-

sion by the debtor of a security after the day
of payment, which security is usually given

up upon payment of the debt, is prima fade
evidence of payment by the debtor ; 1 Stark.

374;.Weidner v. Schweigart, 9 S. & R. (Pa.)

385 ; Smith v. Gardner, 36 Neb. 741, 55 N. W.
243.

If an acceptor produce a bill of exchange,

this is said to afford in England no presump-
tion of payment unless it is shown to have
been in circulation after he accepted it; 2

Campb. 439. But in the United States such

possession is prima facie evidence of pay-

ment; Patton's Adm'rs v. Ash, 7 S. & R.

(Pa.) 116; People v. Howell,'4 Johns. (N. Y.)

296; Dennie v. Hart, 2 Pick. (Mass.) 204.

Payment Is conclusively presumed from lapse

of time. After twenty years' non-demand,

unexplained, the court will presume a pay-

ment without the aid of a jury; 1 Gampb.

27; Williams v. Mitchell, 112 Mo. 300, 20 S

W. 647; In re Smith's Estate, 152 Pa. 102

25 Atl. 315 ; Idler v. Borgmeyer, 65 Fed. 910

13 C. C. A. 198. Facts which destroy the

reason of this rule may rebut the presump-

tion ; Knight v. McKinney, 84 Me. 107, 24 Atl

744 ; Beekman v. Hamlin, 23 Or. 313, 31 Pac
707. See Matter of Looram, 73 Hun 177, 25

N. Y. Supp. 877. And a jury may infer pay-

ment from a shorter lapse of time, especially

if there be attendant circumstances favoring

the presumption; Lesley v. Nones, 7 S. & R.

(Pa.) 410. The statute of limitations does

not apply to an action by a legatee to col-

lect a legacy which is a charge on land, and

no presumption of payment arises from the

lapse of twenty years ; Williams v. Williams,

82 Wis. 398, 52 N. W. 429. Where an indebt-

edness Is shown, it is presumed to remain

unpaid until the contrary is shoWh; DIel v.

Stegner, 56 Mo. App. 535.

In a suit to 'enforce a vendor's lien the

acknowledgment of payment contained in the

deed is only prima facie evidence of pay-

ment; Koch V. Roth, 150 111. 212, 37 N. E.

317.

A presumption may rise from the course

of dealing between the parties, or the regu-

lar course of trade; Tayl. Ev. 194. Thus,
after two years It was presumed that a work-
man had been paid, as it was shown that

the employer paid his workmen every Satur-
day night, ahd this man had been seen wait-

ing among others; 1 Esp. 296.

A receipt for the last year's or quarter's

rent is prima facie evidence of the payment
of all the rents previously due; Brewer v.

Knapp, 1 Pick. (Mass.) 332. If the last in-

stalment on a bond Is paid In due form. It

is evidence that the others have been paid;
If paid in a different form, that the parties

are acting under a new agreement.

Where receipts had been regularly given

for the same amount, but for a sum smaller
than was due by the agreement, it was held
evidence of full payment; Glrod v. Mayor,
4 Mart. 'o. S. (La.) 698.

'Who may make payment. Payment may
be made by the primary debtor, and by other

persons from whom the creditor has a right

to demand it. i

An >agent may make payment for his prin-

cipal. An attorney may discharge the debt

against his client ; 5 BIngh. 506. One of any
number of joint and several obligors, or

one of several joint obligors, may discharge

the debt; Viner, Abr. Payment (B). Pay-
ment may be made by a third person, a
stranger to the contract.

It may be stated, generally, that any act

done by any person in discharge of the debt,

if accepted by the creditor, will operate as

payment. In the civil law there are many
exceptions to this rule, introduced by the

operation of the principle of subrogation.

Most of these have no application in the
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common law. but have been adopted,- in some
instances, as a part of the law merchant.
See Stjbbogation ; Oonteibtttion.
To whom payment may he made. Pay-

ment is to be made to the creditor. But it

may be made to an authorized agent. And
if made in the ordinary course of business,

without notice requiring the payment to be

made to himself, it is binding upon the prin-

cipal ; 4 B. & Aid. 395 ; Smith v. Cordage Co.,

41 La. Ann. 1, 5 South. 413. Payment to a
third person by appointment of the principal

will be substantially payment to the princi-

pal; 1 Phill. Ev. 200. Payment to an agent

who made the contract with the payee
(without prohibition) is payment to the prin-

cipal; Anderson v. Turnpike Co., 16 Johns.

(N. Y.) 86; 10 B. & C. 755. But payment
may be made to the principal after authori-

ty given t« an agent to receive; 6 Maule &
b. 156. Payments made to an agent after

the death of the . principal do not discharge

the debtor's obligation, even if made in ig-

norance of the principal's death; Long v.

Thayer, 150 U. S. 520, 14 Sup. Ct. 189, 37 L.

Ed. 1167. Payment to a broker or factor

who sells for a principal not named is good

;

11 East 36. Payment to an agent, when he

is known to be such, will be good, if made
upon the terms authorized ; 11 East 36 ; if

there be no notice not to pay to him ; 3 B.

& P. 485 ; and even after notice, if the factor

had a lien on the money when paid ; 5 B. &
Aid. 27. If the broker sells goods as his

own, payment is good though the mod6 varies

from that agreed on; 1 Maule & S. 147; 2

O. & P. 49. Bankers are not agents of the

owner to receive payment of the notes by

reason simply of the fact that the notes were

made payable at their bank; and moneys

left with them to be used as payment are

not thereby the moneys of the owner of the

notes ; Cheney v. Libby, 134 U. S. 68, 10 Sup.

Gt. 498, 33 L. Ed. 818.

Payment to an attorney is as effectual as

payment to the principal himself; Duquette
V. Richar, 102 Mich. 483, 60 N. W. 974. So,

also, to a solicitor in chancery after a de-

cree; 2 Ch. Cas. 38. The attorney of record

may give a receipt and discharge the judg-

ment; Lewis V. Gamage, 1 Pick. (Mass.) 347;
Kellogg V. Gilbert, 10 Johns. (N. Y.)'220,
6 Am. Dec. 335; Richardson v. Talbot, 2

BjbtoHEyO 382; if made within one year;
Gray v. Wass,l Greenl. (Me.) 257. Not so

of an agent appointed by the attorney to col-

lect the debt; 2 Dougl..623. Payment by an
officer to an attorney whose power has been
revoked before the officer received the exe-

cution did not discharge the officer; Parker
V. Downing, 13 Mass. 465. Payment to one
of two coTpartners discharges the debt ; Shep-

ard V. Ward, 8 Wend. (N. Y.) 542; Yandes

V, Lefavour, 2 Blackf. (Ind.) 371; 6 Maule
& S. 156; even after dissolution; 4 C. & P.

108. So payment to one of two joint credi-

tors is good, though they are not partners;

Morrow's Heirs v. Starke's Adm'r, 4 J. J.

Marsh. (Ky.) 367. But payment by a banker
to one

: lOf several joint depositors without

the assent of the others was held a void pay-

ment ; 4 E. L. & E. 342.

Payment to the wife of the creditor is

not a discharge of the debt, unless she is

expressly or impliedly his agent ; 2 Scott N.

R. 372 ; Thrasher v. Tuttle, 22 Me. 335 ; as to

payment to the husband, see O'Callaghan v.

Barrett, 66 Hun 633, 21 N. Y. Supp. 368.

One who purchases the property of a married
woman through the agency of her husband,

must pay for it precisely as if he had pur-

chased through an agent who sustained no

such relation ; Runyon v. Snell, '116 Ind. 164,

18 N. E. 522, 9 Am. St. Rep. 839. An auc-

tioneer employed to sell real estate has no
authority to receive the purchase-money by
virtue of that appointment merely; 1 M. &
R. 326. Usually, the terms of sale authorize

him to receive the pur-chase^money ; 5 M. &
W. 645. Payment was made to a person sit-

ting in the creditor's counting-room and ap-

parently doing his business, and it was held

good ; 1 M. & M. 200 ; but payment to an ap-

prentice so situated was held not to be good

;

2 Cr. & M. 304. Payment to a person other

than the legal owner of the claim must be

shown to have been made to one entitled to

receive the money ; Seymour v. Smith, 114 N.

Y. 481, 21 N. E. 1042, 11 Am. St. Rep. 683.

Generally, payment to the agent must be

made in money, to bind the principal; 10

B. & C. 760 ; Nicholson v. Pease, 61 Vt. 534,

17 Atl, 720; Scully v. Dodge, 40 Kan. 395,

19 Pac. 807. Power to receive money does

not authorize an agent to commute; Kings-

ton V. Kincaid, 1 Wash. C. O. 454, Fed. Cas.

No. 7,822 ; Lewis v. Gamage, 1 Pick. (Mass.)
847.

An agent authorized to receive money can-

not bind his principal by receiving goods; 4
C. & P. 501 ; or a note ; 5 M. & W. 645 ; but a
subsequent ratification would remedy any
such departure from authority; and it is

said that slight acts of acquiescence will be
deemed ratification. Payment to one of sev-

eral joint creditors of his part will not alter

the nature of the debt so as to enable the
others to sue separately ; 4 Tyrwh. 488. Pay-
ment to one of several executors has been
held sufficient; 3 Atk. 695. Payment to a
trustee generally concludes the cestui que
trust in law; 5 B. & Ad. 96. Payment of a-

debt to a marshal or sheriff having custody
of the person of the debtor does not satisfy

the plaintiff ; .4 B. & C. 32. Interest may be
paid to a scrivener holding the mortgage
deed or bond, and also the principal, if he
deliver up the bond; otherwise of a mort-

gage-deed as to the principal, for there must
be a re-conveyance ; 1 Salk. 157. It would
seem, then, that in those states where no
re-conveyance Is needed, a payment of . the

.
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principal to a person liolding tlie security

would be good, at least prima fame.

Subsequent ratification of the agent's acts

is equivalent to precedent authority to re-

ceive money ; Pothier, Obi. n. 528.
'

,
When to be made. Payment must be made

at the exact time agreed upon. This rule is

held very strictly in la^ ; but in equity

payment vylll be allowed at a time subse-

quent, generally when damages can be es-

timated and allowed by way of interest; 8

East 208; City Bank v. Cutter, 3 Pick.

(Mass.) 414. Where payment is to be made
at a future day, nothing can be demanded
till the time of payment, and, if there be a
condition precedent to the liability, not until

the condition has been performed. And
where goods had been sold "at six or nine
months' credit," the debtor was allowed the

option; 5 Taunt 338.

Where no time of payment is specified,

the money is to be paid imrnediately on de-

mand ; Bank of Columbia v. Hagner, 1 Pet.

(U. S.) 455, 7 L. Ed. 219; Bailey v. Clay,

4 Rand. (Va.) 346. When payment is to be
made at a certain time, it may be made at a
different time if the plaintiff will accept;

Viner, Abr. Payment (H) ; and it seems
that the debtor cannot compel the creditor

to receive payment before the debt is due.

The time of payment of a pecuniary obliga-

tion is a material provision in the contract,

and a creditor cannot be compelled by stat-

ute to accept payment in advance ; People v.

O'Brien, 111 N. Y. 1, 18 N. E. 692, 2 L. K. A.

255, 7 Am. St. Rep. 684.

Where to 6e made. Payment must be
made at the place agreed upon, unless both
the parties consent to a change. If no place

of payment is mentioned, the payer must
seek the payee ; Moore, P. C. 274 ; Shepp.

Touchst. 378 ; 2 M. & W. 223.

The debtor, if no place is specified in the

contract, must seek the creditor, unless he
shall have left the state in which was his

domicile when the contract was made, in

which case, readiness to pay within the state

will suffice ; Hale v. Patton, 6,0 N. Y. 2a6, 19

Am. Rep. 168 ; Dockham v. Smith, 113 Mass.
320, 18 Am. Rep. 495. But where an insur-

ance company owed money on a fire policy

(vrith the option of replacing the building)

it was held to be the intent of the parties

that payment should be made at the domicile

of the insured ; Pennsylvania L. M. F. Ins.

Co. V. Meyer, 197 U. S. 407, 25 Sup. Ct. 483,

49 L. Ed. 810, where it was said that all

debts are payable everywhere, unless there

be some special limitation or provision in

respect to the payments ; debts, as such,

have no situs or locus, but accompany the

creditor everywhere, and authorize a de-

mand upon the debtor everywhere, and that

in general the debtor is bound to seek the

creditor.

Refusal
I
to receive payment offered at a

place other than the stipulated place ;0f pay-

Bouv.—160

ment, except upon certain conditions. Is an
implied waiver of the right to have the pay-

ment made in the place agreed on ; Union M.

L. Ins. Co. V. Plaster Co., 37 Fed. 286, 3 L.

R. A, 90. Where there is a covenant for the

payment of rent, the tenant must seek the

landlord; 8 Exch. 689. A lessor must de-

mand the rent upon the land on the day

when it becomes due at a convenient time

before sunset, in order to re-enter for breach

of condition upon non-payment; Camp v.

Scott, 47 Conn. 366; Jenkins v. Jenkins, 63

Ind. 415, 30 Am. Rep. 229. It has been held

that a licensor of a patent must apply to

the licensee for an account and payment

;

Dare v. Boylston, 6 Fed. 493. ^ telephone

subscriber is bound to pay for services at

the office of the company, and cannot require

presentment of bills at his home; Magruder
V. Tel. Co., 92 Miss. 716, 46 South. 404, 16

L. R. A. (N. S.) 560.

So, too, the creditor is entitled to call for

payment of the whole of his claim at one
time, unless the parties have stipulated for

payment otherwise.

Questions often arise in regard to the

payment of debts and legacies by executors

and . administrators. These questions are
generally settled by statute regulations.

As a general rule, debts are to be paid
first, then specific legacies. The personal

property is made liable for the testator's

debts, and, after that is exhausted, the real

estate, under restrictions varying in the dif-

ferent states.

See ExEctraxjE and Administbator ; Leg-
acy.

In the payment of mortgages, if the mort-

gage was made by the deceased, the personal
estate is liable to discharge the mortgage
debts; 2 Cruise, Dig. 147. But where the
deceased acquired the land subject to the
mortgage, the mortgaged estate must pay
the debt; Duke of Cumberland v. Codring-

ton, 3 Johns. Ch. (N. Y.) 252, 8 Am. Dec.
492; 2 Bro. C. C. 57; Appeal of Hoff, 24'

Pa. 203. See Mobtgagb.

Effect of Payment. The effect of payment
is

—

fi/rst, to discharge the obligation ; and it

may happen that one payment will discharge
several obligations by means of a transfer

of the evidence of obligations ; Pothier, Obi.

554, n. Payment by one who is primarily
liable to one entitled to collect the debt is

an extinguishment of the debt and all lia-

bility thereunder, and however held, trans-

ferred, or assigned, it is ever afterwards a
mere nullity ; Smith v. Waugh, 84 Va. 806,.

6 S. E. 132. Second, payment does not pre-

vent a recovery back when made under mis-
take of fact. The general rule is that a mis-

; take or ignorance of law furnishes no ground

I

to reclaim money paid voluntarily under a
claim of right; 2 Kent 491; Campbell v.

Clark, 44 Mo. App. 249; Harralson v. Bar-
rett, 99 Cal. 607, 34 Pac. 342. But acts done
ui^der a mistake or ignorance of an essential
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fact are voidable and relievable both in law
and equity ; Poll. Cont. 439 ; Pensacola & A.

R. Co. V. Braxton, 34 Fla. 471, W Sotith. 317.

Laws of a foreign country are matters of

fact; Story, Const. 5th ed. § 1304; Haven
V. Poster, 9 Pick. (Mass.) 112, 19 Am. Dec.

353; and the several United States are for-

eign to each other in this respect. See Con-
flict OF Laws ; Foeeign Laws. In Ken-
tucky and Connecticut there is a right of re-

covery back equally in cases of mistake of

law and of fact ; Northrop's Ex'rs v. Graves,

19 Conn. 548, 50 Am. Dec. 264 ; Ray v. Bank,
3 B. Monr. (Ky.) 510, 89 Am. Dec.. 479. In

Ohio it may be remedied in equity; Mc-
Naughten . Partridge, 11 Ohio 223, 38 Am.
Dec. 731. In New York a distinction is

taken between ignorance of the law and
mistakes of law, giving relief in the latter

case; Champlin v. Laytin, 18 Wend. (N. Y.)

422, 31 Am. Dec. 382. In England, money
paid under a mistake of law cannot be re-

covered back ; 4 Ad. & E. 858. Whenever
money is paid upon the representation of the

receiver that he has either a certain title in

property transferred in consideration of the

payment, or a certain authority to receive

the money paid, when, in fact, he has no

such title or authority, then, although there

be no fraud or intentional misrepresentation

on his part, the money may be recovered

back without previous demand ; U. S. v.

Bank, 214 U. S. 316, 29 Sup. Ct. 665, 53 L.

Ed. 1006, 16 Ann. Cas. 1184. The payment of

a note for the purchase price of land, after

the discovery of a mistake in computing the

price, is no bar to an action to recover an
overpayment resulting from^ such mistake;

Cardinal v. Hadley, 158 Mass. 352, 33 N. E.

575, 35 Am. St. Rep. 492. See Ignoeance;
Mistake. A, payment under protest is never-

theless voluntary, unless there was duress

or coercion; Wessel v. Mortg. Co., 3 N. D.

160, 54 N. W. 922, 44 Am. St. Rep. 529.

Third, part payment of a note will have the
' effect of waiver of notice of protest. Fourth,
payment of part of the debt will bar the

Statute of Limitations as to the residue;

Whipple v. Stevens, 22 N. H. 219 ; Baxter v.

Penuiman, 8 Mass. 134; 28 E. L. & E. 454;

even though made in goods and chattels ; 4

Ad. & E. 71. But it must be shown conclu-

sively that the payment was made as part

of a larger debt; 6 M. & W. 824; Smith v.

Westmoreland, 12 Smedes & M. (Miss.) 663.

See Earnest ; Protest, Payment Undee.

The 'burden of proof, on a plea of payment,
is on the party pleading it ; Claflin v. Watch
Co., 7 Misc. 668, 28 N. Y. Supp. 42; Lanier

V. Hufuley, 91 6a. 791, 18 S. B. 39; Curtis

V. Perry, 33 Neb. 519, 50 N. W. 426. As to

appropriation of payments, see that title.

See Novation ; Appeopbiation ; I^x Loci

;

Dischaegb ; Receipt ; Accobd and Satisfac-

tion ; Peeformance.
In Pleading. The name of a plea by which

the defendant alleges that Jie has paid the

debt claimed in the declaration; this plea

must conclude to the country. See Chltty,

Plead. In Pennsylvania a plea of payment,

with leave, etc., is in common use; under

it a defendant may give in evidence anything

tending to show that, of right, the plaintifl

cannot recover.

PAYMENT INTO COURT. In Practice.

Depositing a sum of money with the proper

officer of the court by the defendant . in a

suit, for the benefit of the plaintiff and in

answer to his claim.

It may be made in some States under stat-

utory provisions ; State v. Weaver, 18 Ala.

293; Mason v. Croom, 24 Ga. 211; Brock v.

Jones'' Ex'r, 16 Tex. 461; Clark v. Mullenix,

11 Ind. 532; and in most by a rule of court

made for the purpose; Mazyck & Bell v.

McEwen, 2 Bail. (S. C.) 28; State v. Brough-

ton, 29 N. O. 100, 45 Am. Dec. 507 ; in which

case notice of an intention to apply must, in

general, have been previously given.

The effect is to divest the defendant of

all right to withdraw the money ; Murray
V. Bethune, 1 Wend. (N. Y.) 191; Clement

V. Bixler, 3 Watts (Pa.) 248; except by leave

of court; Mott v. Pettit, IN. J. L. 298; and

to admit conclusively every fact which the

plaintiff would be obliged to prove in order

to recover it; 6 M. & W. 9; Goslin v. Hod-

son, 24 Vt 140; Elliott v. Ins. Co., 66 Pa.

27, 5 Am. Rep. 323 ; as, that the amount
tendered is due; 1 Campb. 558; Boyden v.

Moore, 5 Mass. 365; Spalding v. Vandercook,

2 Wend. (N. Y.) 431; for the cause laid

in the declaration ; 2 B. & P. 550 ; Jones v.

Hoar, 5 Pick. (Mass.) 285; to the plaintifE

in the character in which he sues ; 2 Campb.
441; the jurisdiction of the court; 5 Esp.

19; that the contract was made; 3 Campb.
52 ; and broken as alleged ; 1 B. & C. 3

;

but only in reference to the amount paid

in; Johnston v. Ins. Co., 7 Johns. (N. Y.)

315 ; 3 E. L. & B. 548; and nothing beyond
such facts ; 1 Greenl. Ev. § 20(5.

Under the rule in England money may be

paid into court in satisfaction, and with or

without denying liability therefor.

Generally, it relieves the defendant from
the payment of further costs unless judg-

ment is recovered for a sum larger than

that paid in; Aikins v. Colton, 3 Wend. (N.

Y.) 326; Broughton v. Richardson, 2 Rich.

(S. C.) 64; Goslin v. Hodson, 24 Vt 140;

Coghlan v. R. Co., 32 Fed. 316.

Payment of money into court, when the

declaration is on a special contract, is an
acknowledgment of the right of action to

the amount of the sum brought in, a;nd no

more; 1 Tidd's Pr. 624. It does not waive

the benefit of a defence, though that be to

the whole claim; Funk v. Smith, 66 Pa. 27,

5 Am. Rep. 326; Branch v. U. S., lOO U. S.

673, 25 L. Ed. 759. But no defence can de-

prive the plaintiff of the right to the money
in court See Tendeb.
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PAYS. Country. Trials per pays, trial by
jury (the country). See In Pais; Pais.

PEACE. The concord or final agreement
in a fine of land. 18 Edw. I. modus levandi

finis.

The tranquillity enjoyed by a political so-

ciety, internally by the good order which
reigns among its members, and externally

by the good understanding it has with all

other nations. Applied to the internal regu-

lations of a nation, peace imports. In a tech-

nical sense, not merely a state ot repose and
security as opposed to one of violence or

warfare, but likewise a state of public order

and decorum. Hamm. N. P. 139; 12 Mod.
566 ; People v. Johnson, 86 Mich. 175, 48 N.

W. 870, 13 L. R. A. 163, 24 Am. St. Rep. 116.

The term peace lu Englisli and American law is

used in a general way to express that condition
which is violated by the commission of crime. In
modern times it is expressed in England by the
phrase hinges peace, and in this country peace of the
state or comynonwealth. (There is a peace of the
United States; In re Neagle. 135 U. S. 1, 10 Sup.
Ct. 658, 34 L. Ed. 55.) Originally the phrase king's

peace had no such broad meaning, but was used
only in connection with crimes committed against
persons, or In places, or at times and seasons, which
were under the special protection of the king. See
Pax Regis. "Breach of the king's peace was an act

of personal disobedience, and a much graver matter
than an ordinary breach of public order; it made
the wrong-doer the king's enemy. The notion

_
of

^ the king's peace appears to have had two distinct

'origins. These were, first, the special sanctity of

the king's house, which may be regarded as differ-

ing only in degree from that which Germanic usage
attached everywhere to the homestead of a freeman;
and, secondly, the special protection of the king's
attendants and servants, and other persons whom
he thought fit to place on the same footing. . , .

The rapid extension of the king's peace till it be-

comes, after the Norman Conquest, the normal and
general safeguard of public order, seems peculiarly

English. On the continent the king appears to have
been recognized as protector of the general peace,

besides having power to grant special protection

or peace of a higher order, from a much earlier

time." 1 Poll. & Maltl. 22.

There was the peace of the church, both that of

the parish and the minister ; so there was the peace
of the sheriff, and of each lord, and indeed of every
householder, for the breach of which atonement
could be exacted. In writing of the criminal law of

England in the twelfth century It is said, '"'The time
has not yet come when the king's peace will be

eternal and cover the whole land. Still we have
here an elastic notion ; if the king can bestow his

peace on a privileged person by a writ of protec-

tion, can he not put all men under his peace by proc-

lamation." See 2 Poll. & Maitl. 451-2. The phrase
peace of the king was In that period used to ex-

press the idea that the crime which was alleged to

be in breach of the "peace of God and of our lord

the king," was one of those reserved as specially

punishable in behalf of the king himself. These
crimes were the original pleas of the crown but

the king's peace by an easy process extended it-

self "until It had become an all-embracing atmos-

phere ;" id. 462. That general peace which Is now
denominated the peace of the king or of the state,

as the case'may be, was in the early days protected

only by the hundred court and the ealdorman. It

Is possible that medieval usage which applied to

an inferior court the phrase the peace of the lord,

who held it, dates from the earliest period of the

administration of justice. There Is said to be some
evidence that in the tenth century the phrase jjeoce

of the. witan, was used, but no authority for the

use of the term folk-peace; 1 Poll. & Maitl. 23. See

also Pollock, The King's Peace, Oxford Lectures

;

Inderwiok, The King's Peace.

Judges of the federal supreme and district

courts, commissioners of district courts and
judges and other magistrates of the several

states may hold to security of the peace in

cases under the United States constitution

and laws ; U. S. Comp. Stat § 727.

See, generally, Bacon, Abr. Prerogative

(D 4) ; Hale, Hist Oomm. Pleas 160 ; Harri-

son, Dig. Officer (V 4); 2 Benth. Ev. 319,

note ; Good Behaviob ; Sueety of the Peace ;

Articles of the Peace; Beeach of the
Peace; Oonseevatoe of the Peace; Teeatt
of Peace.

PEACE OF GOD. The words, "in the

peace of God and the said commonwealth,
then and there being," as used in indict-

ments for homicide and in the definition of

murder, mean merely that it is not murder
to kill an alien enemy in time of war, pro-

vided such killing occur in the actual exer-

cise of war; Whart. Or. Law § 310; State.

V. Gut, 13 Mipn. 341 (Gil. 315).

PEACE OF GOD AND THE CHURCH.
The freedom from suits at law between the

terms. Spelman, Gloss. ; Jacob, Law Diet.

See Peace.

See AssEM-PEACEABLE ASSEMBLY.
blt; Libeety of Speech.

PECK. A measure of capacity, equal to

two gallons. See Measube.

PECULATION. The unlawful appropria-

tion by a depository of public funds, of the

property of the governme^it intrusted to his

care, to his own use or that of others. Do-
mat, Suppl. au Droit Public, L 3, tit. 5. See
Embezzlement.

PECULIARS. See Couet of Peculiaes.

PECULIUM (Lat). in Civil Law. Pri-

vate property.
The most ancient kind of pecuUum was the pecu-

lium profectitium of the Roman law, which signified

that portion of the property acquired by a son or
slave which the father or master allowed him, to be
managed as he saw fit. In later civil law there
are other kinds of peculium, .viz.; peculium cas-
trensej which Includes all movables given to a
son by relatives and friends on his going on a
campaign, all the presents of comrades, and his

military pay and the things bought with It: peculi-
um quasi-castrensCj which includes all acquired by
a son by performing the duties of a public or spirit-

ual ofiice or of an advocate, and also gifts from the
reigning prince ;

peculium adventiti/um, which in-

cludes the property of a son's mother and relatives
on that side of the house, and all which comes to

him on a second marriage of his parents, and, in
general, all his acquisitions which do not come from
his father's property and do not come under cas-
trense or quasi-castrense peculium.

The peculium profectitium remains the property
of the father. The peculium, castrense and quasi-
castrensBj are entirely the property of the son.

The peculium adventitium, belongs to the son ; but
he cannot alien it nor dispose of it by will : and
the • father had the usufruct ; nor can the father,

tmless under peculiar circumstances, alien it with-
out consent of the son. Mackeldey, Civ. Law, § 557

;
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Inst. 2. 9. 1; Dig. 15. 1. 5. 3; Pothier, ad Pand.
lib. 50, tit. 17, c. 2, art. S.

PECUNIA (Lat). In Civil Law. Proper-
ty, real or personal, corporeal or Incorporeal.
Things in general (omnes res).
The law of the Twelve Tables said, uti guisgue

pate^ familias legassit sv/per pecunia tutej,ave rei

SUOB ita jus esto: in whatever manner a father of a
family may have disposed of his property or of the
tutorship of his things, let this disposition be law.
1 Lecons Elem. clu Dr. Civ. Bom. 288. But Paulus,
in 1. 5, D. de verb: signif., gives it a narrower sense

than res, which he says means what is not included
within patrimony, pecuvAa what is. Vicat, Voc. Jur.

In a still narrower sense, it means those things
only which have measure, weight, and number, and
most usually strictly money. Id. The general sense

of property occurs, also, in the old English law.

Leg. Edw. Confess, c. 10.

Flocks were the first riches of the ancients : and
it is from pecus that the words pecunia, pecuUum,
peculatuSj are derived. In old English law pecuma
often retains the force of pecus. So often in Domes-
day: pastura ibidem pecu1ii(B villas, i. e. pasture

for cattle of the village. So vivos pecutiice, live

stock. Leg. Edw. Confess, o. 10 ; Bmendat. Wil-
lielmi Primi ad Leges Ed^. Confess. ; Cowell.

PECUNIA NON-NUMERATA (Lat.). Mon-
ey not paid or numbered.
The eaoeptio rwn-num.erat<E pecunice (plea of mon-

ey not paid) is allowed to the principal or surety

by the creditor. Calvinus, Lex.

PECUNIA NUMERATA (Lat). Money
given in payment of a debt.

Properly used of the creditor, who is prope^rly

said to nwmber, i. e. count out, the money ~ to the

debtor which he must pay, and improperly of -the

debtor, who is said to number or .count out the
money to the creditor, i, e. to pay it. "Vicat, Voc.
Jur. ; Calvinus, Lex.

PECUNIA TRAJECTITIA (Lat). A loan

of money which, either itself or in the shape
of goods bought with it, ts to be carried over

the sea, the lender to take the risk from the

commencement of the voyage till arrival at

the port of destination, and on that account

to have higher interest ; which interest Is

not essential to the contract, but, if reserv-

ed, is called foenus nauticum. Mackeldey,
Oiv. Law § 398 &. The term fdsnus nauticum
is sometimes applied to the transaction as

well as the interest, making it coextensive

with pecunia traiectiUa.

PECUNIARY. That which relates to mon-
ey. A pecuniary provision does not apply to

a provision in an agreement for alimony spe-

cifically dividing personal property of the

parties; Davis v. Davis, 61 Me. 395. The
exemption from registration of annuities

without regard to pecuniary consideration

was held to include the ease of a grantee's

giving up his business to the grantor; 4
Term 790. Bank notes; 3 id. 554; 1 B. &
P. 208; checks; 8 Term 328; and a verbal

promise to pay a debt in full; Phelps v.

Thomas, 6 Gray (Mass.) 327; are pecuniary
considerations. But the assignment of a
leasehold interest is not ; 2 B. & B. 702 ; or

a transfer of stock ; 3 B. & A. 602 ; or a sur-

render of a life interest in a sum of money

and of a contingent interest In -the corpus

;

2 El. & Bl. 374; 2 B. & 0. 875.

PECUNIARY CAUSES. Causes in ecclesi-

astical courts where satisfaction is sought

for withholding ecclesiastical dues or the do-

ing or neglecting some act connected with

the church. 3 Bla. Com. 88. As to what
causes are ecclesiastical, see 2 Burn, Eccl.

Law 39.

PECUNIARY LEGACY. See Legacy.

PECUNIARY LOSS. A loss of money, or

of something by which money or something
of money value may be acquired. Green v.

R. Co., 32 Barb. (N. Y.) 33.

PECUNIARY PROFIT. An academy is

not a corporation for pecuniary profit. San-

ta Clara P. Academy v. Sullivan, 116 111. 376,

6 N. E. 183, 56 Am. Rep. 776.

PEDAGIUM (Lat j)e«, foot). Money paid

for passing by foot or horse through any
forest or country. Cassan de Coutum. Bur-
gund. p. 118; Rot Vase. 22 Edw. III. m. 34.

PEDAULUS (Lat pes, foot). In Civil Law.

A judge who sat at the foot of the tribunal,

i. e. on the lowest seats, ready to try matters

of little moment at command of the praetor.

Calvinus, Lex.; Vicat, Voc. Jur.

PEDDLER. Persons who travel about the,

country with merchandise for the purpose of

selling it.

An itinerant trader, who carries goods
about in order to sell them, and who actual-

ly sells them, to purchasers, in contradistinc-

tion to a trader who has goods for sale, and
sells them, at a fixed place of business. A
petty chapman, or other trading person go-

ing from town to town, or to other men's
houses, and travelling either on foot or with
horses, or otherwise, carrying to sell or ex-

pose to sale, any goods, wares, or merchan-
dise. Grafety v. Rushville, 107 Ind. 502, 8

N. E. 609, 57 Am. Rep. 128; Com. v. Ober, 12

Cush. (Mass.) 493; Stamford v. Fisher, 63

Hun 123, 17 N. Y. Supp. 609.

An , itinerant individual, ordinarily withr

out local habitation or place of business, who
travels about the country carrying commodi-
ties for sale. Davenport v. Rice, 75 la. 74,

39 N. W. 191, 9 Am. St. Rep. 454.

The distinctive feature has been held not

to consist in the mode of transportation,
though one of the statutory modes is essen-

tial to constitute a peddler, but in the fact

that the peddler goes from house to house
or place to place carrying his merchandise
with him and concurrently sells and delivers

it ; Ballon v. State, 87 Ala. 144, 6 Sputh. 393

;

Stamford v. Fisher, 140 N. Y. 187, 35 N. E.

500. One who, having a place of business in

another town, goes about delivering goods at

the houses of his customers, in pursuance of

orders previously taken, and takes orders for

future delivery, is not a peddler; Com. v.

Eichenberg, 140 Pa. 158, 21 Atl. 258 ; State v.
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Lee, 113 N. C. 681, 18 S. E. 713, 37 Am. St.

Eep. 649 ; but one who manufactures and
deals in proprietary medicines who, although
having a permanent manufactory and resi-

dence, yet attends county fairs and publicly

recommends his medicines as a cure for cer-

tain ailments, is held a peddler; State v.

Gouss, 85 la. 21, 51 N. W. 1147.

The driver of a delivery wagon who takes

orders for goods and subsequently delivers

them is not a peddler ; Hewson v. Englewood,
55 N. J. L. 522, 27 Atl. 904, 21 L. R. A.

736; nor is one who merely delivers goods
previously sold by another; Stuart v. Cun-
ningham, 88 la. 191, 55 N. W. 311, 20 L.

E. A. 430; or a canvasser; Cerro Gordo v.

Rawlings, 135 111. 36, 25 N. B. 1006 ; or one
who exhibits samples of cloth and takes or-

ders for clothing to be made therefrom;
Radebaugh v. Plain City, 28 Wkly. L. Bui.

(Ohio) 107.

But one who" goes from house to house
with merchandise, selling the same on the
instalment plan is held a peddler; People v.

Sawyer, 106 Mich. 428, 64 N. W. 333 ; South
Bend v. Martin, 142 Ind. 31, 41 N. E. 315,

29 L. R. A. 531.

A state may impose a tax upon itinerant

peddlers and require them to take out a
license to practice their trade ; Emert v. Mis-
souri, 156 U. S. 296, 15 Sup. Ct. 367, 39 L. Ed.
430 ; but it may not discriminate between
its own citizens and non-residents; Ward v.

Maryland, 12 Wall. (U. S.) 418, 20 L. Ed.

449; Webber v. Virginia, 103 U. S. 844, 26

L. Ed. 565;- Wrought Iron E. Co. v. John-
son, 84 Ga. 754, 11 S. B. 233, 8 L. R. A. 273

;

nor charge a higher price to the latter for a
license than it imposes on the former; State

V. Wiggin, 64 N. H. 508, 15 Atl. 128, 1 L. R.

A. 56. See Commbrce; License; Commee-
ciAL Teaveller ; Drummer.

PEDIGREE. A succession of degrees

from the origin : it is the state of the family
as far as regards the relationship of the

different members, their births, marriages,

and deaths. This term is applied to persons

or families who trace their origin or descent.

On account of the difficulty of proving in

the ordinary manner, by living witnesses,

facts which occurred in remote times, hoar-

say evidence has been admitted to prove a
pedigree: As declarations of deceased per-

sons who were related by blood or marriage
may be given in evidence in matters of pedi-

gree; Ftilkerson v. Holmes, 117 U. S. 397, 6

Sup. Ct. 780, 29 L. Ed. 915. See Rawle,
Covenants § 17 N. 1; Warv. Abs. of Title

33, 313. See Declaration; Family Bible;

Hearsay.
The pedigree of a dog may be shown by

its registration; Citizens' Rapid T. Go. v.

Dew, 100 Tenn. 317, 45 S. W. 790, 40 L. R.

A. 518, 66 Am. St. Rep. 754.

PEDIS POSITIO (Lat. a planting or plac-

ing of the foot). A term used to denote an

actual corporal possession. Possessio est

quasi peMs positio: possession is as it were

a planting of the foot. 3 Co. 42. See Pedis

Possessio.

PEDIS POSSESSIO. (Lat). A foothold;

an actual possessioil To constitute adverse

possession, there must be pedis possessio, or

a substantial inclosure. Bailey v. Irby, 2 N.

& M'O. (S. C.) 343, 10 Am. Dec. 609; Jackson

V. Sellick, 8 Johns. (N. Y.) 269, per Kent,

C. J. ; Waggoner v. Hastings, 5 Pa. 303.

PEERAGE: See Parliament; Peers.

PEERESS. A woman may be a peeress by

creation, descent or marriage. If one who is

a peeress in her own right marry a com-
moner, she retains her rank; otherwise, if

she be only noble by her previous marriage

;

but even in such case, if she marry a peer,

she retains her first rank, for all the nobility

are pares. A woman, noble in her own right,

or by a previous marriage, when she marries

a commoner, communicates no rank to Mm.
A woman, noble by a previous marriage,
when afterwards marrying a commoner, is

usually, by courtesy, addressed by the style

and title she bore before her second mar-
riage. All peeresses, whether in their own
right or by marriage, shall be tried before

the same judicature as peers. See Jacob,

Law Diet.

PEERS (Lat. pares). The vassals of a
lord ; the freeholders of a neighborhood, be-

fore whom livery of seisin was to be made,
and before whom, as the jury of the county,
trials were had. 2 Bla, Com. 316. These
vassals were called pares curies, which title

see. 1 Washb. R. P. *23. The term was
formerly used to designate co-vassalship,

without restriction as to rank or condition;

Harcourt, The Lord Steward 225.

Trial by a man's peers or equals Is one of
the rights reserved by Magna Carta. 4 Bla.
Com. 349.

The nobility of England, though of differ-

ent ranks, viz., dukes, marquesses, earls, vis-

counts, and barons, are equal in their privi-

leges of sitting and voting in the house of
lords ; they are called peers of the realm.
They are created by writ summoning them

to attend the house of lords by the title In-

tended to be given, or by letters patent di-

rectly conferring the dignity. The former is

the more ancient way ; but the grant by pat-
ent is more certain. See Sullivan, Lect. 19
a; 1 Wood. Lect. 87.

In 1856, Baron Parke was created a life

peer; the house of lords decided that a
life peer could not sit and vote in parlia-
ment.

Bishops who sit in parliament are peers;
but the word spiritual is generally added;
e. g. "lords temporal and spiritual." 1
Sharsw. Bla. «jom. 401*, n. 12.

The titles of all temporal peers are now
hereditary: May, Law of Pari. 14; except
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certain peers holding judicial office, whose
peerage is a life peerage only.

Scotch and Irish peers are not entitled

to sit in the lords, but sixteen representa-
tive Scotch peers are elected to each par-
liament, and twenty-eight Irish peers are
elected to sit in the lords for life.

A peerage is not transferable, except with
consent of parliament; id. Succession to

the title is destroyed by attainder; see 1

Bla. Com. 412*. A peerage cannot be sur-

rendered, extinguished, or in any way got
rid of unless the blood be corrupted ; [1907}
A. C. 10.

When an English peer has been adjudicat-
ed a bankrupt, he cannot sit in the house of
lords; he loses no other privilege thereby.

When the bankruptcy is determined he may
resume his seat If he obtains his discharge
with a certificate that bankruptcy was the
result of misfortune, the disqualification

may be removed. But In the case of 'Scotch

or Irish representative peers in the house of
lords, bankruptcy not determined vidthin a
year vacates their seat.

A member - of the ' house of commons,
when he becomes an English or Scotch peer
is disqualified to sit in the commqns.

Peers formerly could vote by proxy, but
the right was suspended by a standing or-

der in 1868.

If a resolution is passed contrary to the

sentiment of any member of the house, he
may "protest" and enter his dissent on its

journal. See Protest.

As to the trial of peers, see tit. Lord High
Steward, in 8 Bncyc. Laws of Eng.; Har-
court. The Lord Stewart; Round, Peerage;
Pike, 'Constit. Hist, of H. of L. ; Court of
THE Lord High Steward ; Parliament.

PEINE FORTE ET DURE (L. Fr.). A
punishment formerly inflicted in England on
a person who, being arraigned of felony, re-

fused to plead and put himself on his trial,

and stubbornly stood mute.

A jury was impanelled to try whether he
stood "mute of malice," or "mute by the

visitation of God," and if the latter the trial

proceeded; but if the former the prisoner

was solemnly warned by the judges of the

terrible ' consequences described by Lord
Coke, in the trial of Sir Richard Weston in

1615 for the murder of Sir Thomas Over-
bury, by the words

—

opere, frigore, et fame.
Warnings were given {trina admonitio) and
time was given for reflection and often the
unfortunate was subjected to entreaties of

friends and others, but if he remained ob-

durate he was adjudged to suffer the sen-

tence of penanae, or peine (which is said by
Blackstone to be a corrupted abbreviation of

prisone) forte et dure. The judgment was
that he return from whence he came, to a
low dungeon into which no light could enter

;

he was to be laid down, naked, on his back,

on the ground, his feet and head and loins

covered, his arms and legs drawn apart by

cords tied to posts, a sharp stone under his

back, and as much weight of iron or stone

as he could bear, or more than he could

bear, placed on his chest. He was to have

the next day three morsels of barley bread,

without drink ; the next, three draugnts,

as much each time as he could drink, of

the nearest stagnant water to the prison,

without bread; and such was to be his

diet on alternate days, till he died. This
'

punishment was vulgatly called pressing to

death; 4 Bla. Com. 324; Cowell; Britton c.

4. fol. 11*. This punishment dates back to

a period between 31 Edw. III. and 8 Hen.
IV. ; 4 Bla. Com. 324 ; Tear B. 8 Hen. IV. 1.

It did not at first include the pressing. Orig-,

inally when asked how he would be tried the

accused must choose between a trial "by

God" (by ordeal) and "by my country" (by

jury). After the former method of trial was
abolished about 1215 the other method re-

"

mained a privilege to be claimed and in

those days the idea did not occur to any one
of trying a prisoner by jury without his con-

sent. By standing mute a prisoner put the

court in difficulty, and at first he was put to

death for not consenting to be tried "ac-

cording to the law and custom of the realm."

This was thought too severe and in the Par-

liament of Westminster under Edward I.

there was provided for notorious felons con-

finement in prison forte et dure; which in-

,

eluded all possible harsh features except

death.. Then to conquer obduracy, , starva-

tion was resorted to ; but this being too

slow, under Henry IV. the peine was sub-

stituted for the prison. It continued until

1772 although occasionally something strong-

er than exhortation was resorted to, as tying

up by the thumbs in the presence of the

court, at the Old Bailey in 1734. It only

ended when standing mute, by statute, in

England, became equivalent to a confession

or verdict of guilty; 12 Geo. III. c. 20; but

in 1827 it was enacted "that in such cases a

plea of not guilty should be entered for the

accused."

The obvious effect of standing mute was
to avoid the forfeiture of goods consequent
upon conviction of felony and the results

of corruption of blood, by an attainder', in

case of capital felony. Often, indeed usual-

ly, in treason cases certainly, conviction was
sure and the fortitude required to endure
this death by torture would save his children

or other heirs from disinheritance. Great
numbers did in fact undergo the punishment
which was recorded by the clerk's entry or

record, "mortuus en pen' fort' et dur'." The
number in rural Middlesex alone in 1600-

1618 was thirty-two, of whom three were
women, and peers were not protected from
it by their privilege. A case is recorded in

the last year of George I. and one at least

in the reign of George II.

The only instance in which this punish-
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ment has even been inflicted in this coun-
try is tliat of Giles Cory, of Salem, who
refused to plead when arraigned for witch-
craft; Washb. Jud. Hist. 142; 1 Chandl.
Cr. Tr. 122.

See Jacob, Law Diet; 4 Bla. Com. 324;
15 Vlner, Abr., Mute.

PELL, CLERK OF THE, Pell is a roll of

parchment. The Clerk of the Pell was an
officer of the exchequer in England who en-
tered every teller's bill on a parchment roll

<pell of receipts) and made another roll

(pell of disbursements). Abolished. Cent.
Diet.

PENAL ACTION. An action for recovery
of statute penalty. 3 Steph. Com. 535. See
Hawk. PI. Cr. Informatio. It is distinguish-

ed from a popular or qui tarn action, in

which the action is brought by the informer,
to whom part of the penalty goes. A penal
action or information is brought by an offi-

cer, and the penalty goes to the king; 1

CMtty, Gen. Pr. 25 ; 2 Archb. Pr. 188.

PENAL ACTIONS. Actions brought in
England under a statute forbidding or re-

quiring an act to be done and rendering an
offender liable to pay a sum of money to be
recovered from him in a civil action. Some-
times the plaintiff is the person aggrieved,
sometimes the attorney-general ; but most
frequently a "common informer." They are
not criminal actions. Odgers, C. L. 944.

PENAL BILL. The old name for a bond
with condition by which a person is bound
to pay a certain sum of money or do a cer-

tain act, or, in default thereof, pay a certain

sum of money by way of penalty. Jacob,

juaw Diet. Bill.

PENAL CLAUSE. That particular clause

or subdivision of a statute which fixes the

penalty for a violation of previous provi-

sions. See Stattjte; Penal Statutes.
A secondary obligation entered into for

the purpose of enforcing the performance of

a primary obligation. La. Civ. Code, art.

2117.

PENAL LAWS. See Penal Statutes.

PENAL SERVITUDE. A punishment
which consists in keeping an offender in con-

finement and compelling him to labor.

PENAL STATUTES. Those which inflict

a penalty for the violation of some of their

provisions. Strictly and properly, they are

those laws imposing punishment for an of-

fence committed against the state, which the

executive has power to pardon, and the ex-

rression does not include statutes which give

a private action against a wrong-doer. Hunt-
ington V. Attrill, 146 U. S. 657, 13 Sup. Ct.

224, 36 L. Ed. 1123.

A solely penal law will not, be enforced

in another state, but a statute is not penal,

so as not to be enforced by the courts of

another state, merely because it awards pu-

nitive damages as the measure of the liabili-

ty of the wrong-doer; Southern Ry. Co. v.

Decker, 5 Ga. App. 21, 62 S. B. 678. An ac-

tion for violation of the United States safety

appliance act is civil in its nature; Chicago,

B. & Q. R. Co. V. U. S., 220 U. S. 559, 31 Sup.

Ct. 612, 55 L. Ed. 582.

See lNTEEI?KETATION.

PENALTY. A clause In an agreement, by
which the obligor agrees to pay a certain

sum of money if he shall fail to fulfil the

contract contained in another clause of the

same agreement.

A penal obligation differs from an alterna-

tive obligation, for the latter is but one in

its essence ; while a penalty always includes

two distinct engagements, and when the first

is fulfilled the second is void. When a
breach has taken place, the obligor has his

option to require the fulfilment of the first

obligation, or the payment of the penalty,

in those cases which cannot be relieved in

equity, when the penalty is considered as
liquidated damages. Dalloz, Diet. Ohligation
aveo Clause penale.

A distinction is made in courts of equity

between penalties and forfeitures. In cases

of forfeiture for the breach of any covenant
other than a covenant to pay rent, relief

will not be granted in equity, unless upon the
ground of accident, fraud, mistake, or sur-

prise, when the breach is capable of com-
pensation; Eden, Inj. 22; 3 Ves. 692; 18
id. 58.

For the distinction between a penalty and
liquidated damages, see Liquidated Damages.
The penalty remains unaffected, although

the condition may have been partially per-

formed : as, in a case where the penalty was
one thousand dollars, and the condition was
to pay an annuity of one hundred dollars,

which had been paid for ten years, the pen-
alty was still valid; Blackmer v. Blackmer's
Adm'r, 5 Vt. 355.

The punishment inflicted by a law for its

violation. The term is mostly applied to a
pecuniary punishment; see Steams v. Bar-
rett, 1 Pick. (Mass,) 451, 11 Am. Dee. 223;
1 Saund. 58, n. ; 16 Viner, Abr. 301 ; Torbett
V. Godwin, 62 Hun 407, 17 N. T. Supp. 46;
U. S. V. Mathews, 23 Fed. 74; The Strath-
airly, 124 U. S. 571, 8 Sup. Ct. 609, 31 L. Ed.
580; although not restricted to it; State v.

Hardman, 16 Ind. App. 357, 45 N. E. 345.

When a statute creating a forfeiture does
not prescribe the mode of collecting it, either
debt, information, or indictment will lie;

U. S. V. Stocking, 87 Fed. 858. Section 975
of U. S. R. S. recognized the right to insti-

tute suits, but there are authorities which
maintain that unless authorized by statute,
the informer cannot sue in his own name for
the penalty; U. S. v. Stocking, 87 Fed. 861.

See Qui Tam.
The words penal and penalty in their

strict and primary sense, denote a punish-
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ment, whether corporal or pecuniary, impos-
ed and enforced by the state for a crime or

offence against its laws; Huntington v. At-

trill, 146 U. S. 657, 13 Sup. Ct. 224^ 36 L. Ed.
1123.

PENANCE. In Ecclesiastical Law. An ec-

clesiastical punishment inflicted by an eccle-

siastical court for some spiritual offence.

AylifCe, Parerg. 420.

PENCIL. An instrument made of plum-

bago, red chalk, op other suitable substance,

for writing without ink.

It has been held that a will written with

a pencil is valid ; 1 Phill. Eccl. 1; 2 id. 173

;

Beach, Wills § 23. See Wnx.

PENDENTE LITE (Lat). Pending the

continuance of an action; while litigation

continues.

An administrator is appointed pendente

lite, when a wUl is contested. See Admin.-

isteatoe; Lis Pendijns.

PENDENTES (Lat). In Civil Law. The
fruits of the earth not yet separated from
the ground; the fruits hangiug by the roots.

Erskine, Inst. b. 2, tit. 2, s. 4.

PENDING. See Lis Pendens.

PENDING SUIT. See Autee Action

Pendant; United States CotrETS.

PENETRATION. See Rape.

PENITENTIALS. A compilation or list of

sins and other penances, compiled in the

Eastern Church and in the extreme west

about the sixth century. Stubbs, Canon Law,

in 1 Sel. Essays in Anglo-Amer. L. H. 252.

PENITENTIARY. A prison for the pun-

ishment of convicts.

A prison or place of punishment. The
place of punishment in which convicts, sen-

tenced to confinement and hard labor, are

confined by the authority of the law. Mil-

lar V. State, 2 Kan. 174; State v. Nolan, 48

Kan. 723, 29 Pac. 568, 30 Pac. 486.

There are two systems of penitentiaries

in the United States, each of which is claim-

ed to be the best by its BArtisans,—the Penn-

sylvania system' and the New York system.

By the former, convicts are lodged in sepa-

rate, well-lighted, and well-ventilated cells,

where they are required to work during stat-

ed hours. During the whole time of their

confinement they are never permitted to see

or speak with each other. Their usual em-

ployments are shoemaking, weaving, wind-

ing yarn, picking wool, and such like busi-

ness. The only punishments to which con-

victs are subject are the privation of food

for short periods, and confineijient without

labor in dark but well-aired cells: this disci-

pline has been found sufficient to keep per-

fect order; the whip and all other corporal

punishments are prohibited. The advantages

of the plan are numerous. Men cannot long

remain In solitude without laljor; convicts,

when deprived of it, ask it as a favor, and,

in order to retain it, use, generally, their

best exertions to do their work well;- being

entirely secluded, . they are of course un-

known to their fellow-prisoners, and can

form no combination to escape while in pris-

on, or associations to prey upon society when
they are out ; • being treated with kindness,

and afforded books for their instruction and

amusement, they become satisfied that socie-

ty does not make war upon them, and more

disposed to rptum to it, which they are not

prevented from doing by the exposure of

their fellow-prisoners when in a strange

place; the labor of the convicts tends great-

ly to defray the expenses of the prison. The
disadvantages which were anticipated have

been found to be groundless.' Among these

were that the prisoners would be unhealthy

;

experience has proved the contrary : that

they would become insane; this has also

been found to be otherwise : that solitude is

incompatible with the performance of busi-

ness : that obedience to the discipline of the

prison could not be enforced. These, and all

other objections to this system, are by its

friends believed to be without force.

The New York system, adopted at Auburn,

which was probably copied from the peniten-

tiary at Ghent, in the Netherlands, called

La Maison de Force, is founded on the sys-

tem of isolation and separation, as well as

that of Pennsylvania, but with this differ-

ence, that in the former the prisoners are

confined to their separate cells during the

night only; during the working-hours in the

daytime they labor together In workshops
appropriated to their use. They eat their

meals together, but in such a manner as not

to be able to speak with each other. Silence

is also imposed upon them at their labor.

They perform the labor of carpenters, black-

smiths, weavers, shoemakers, tailors, coopers,

gardeners, woodsawyers, etc. The disciplinfr

of the prison is enforced by stripes inflicted

by the assistant keepers, on the backs of the

prisoners ; though this punishment is rarely

exercised. The advantages of this plan are

that the convicts are in solitary confinement

during the night : that their labor, by being

joint, is more productive; that, inasmuch as

a clergyman is employed to preach to the

prisoners, the system affords an opportunity

for mental and moral improvements. Among
the objections made to it are that the prison-

ers have opportunities of communicating
with each other and of forming plans of es-

cape, and, when they are out of prison, of

associating together in consequence of their

previous acquaintance, to the detriment of

those who wish to return to virtue, and to-

the danger of the public ; that the discipline

is degrading, and that it engenders bitter re-

sentment in the mind of the convict.

PENNSYLVANIA. One of the thirteen

original states of the United States of Amer-
ica.



PENNSYLVANIA 2553 PENSION

It received Its name from a royal charter granted
March 4, 1681, by Charles II. to William Penn. By
that charter, Penn was constituted the proprietary
and governor of the province, and vested with pow-
er to enact laws, with the consent of the freemen,
to execute the laws, to appoint Judges and other
officers, incorporate towns, establish ports, levy
customs, import and export goods, sell lands cre-
ating a tenure, levy troops, make war, and exercise
other attributes of sovereign power. Appeals in

3'udicial matters lay to the crown, .and all laws
tiould be annulled by the crown within five years
after their passage.
The first frame of government was adopted and

promuleated on April 25, 1682. The government
was to be by the governor and freemen in a provin-
cial council and general assembly. Both of the
latter were chosen annually by the people. All

' laws were to originate with the council. A gov-
ernor, judges, and other ofBcers were to be appoint-
ed, during good behavior, by the governor from a
double list presented by the council or assembly.
On April 2, 1683, a new frame was adopted, reduc-

ing the numbers both of the council and assembly.
In 1693 the proprietary was deprived of his govern-
ment and the province placed under the government
of New York. But in 1694 Penn was duly rein-

stated.

A new frame of government adopted on October
26, 1696, made some material alterations in the ex-
isting order of things. The power of originating
laws was thereby first conferred on the assembly.
The charter of privileges granted by the proprie-

tary and accepted by the assembly on October 28,

1701, confirming the foregoing provisions and mak-
ing numerous others, continued the supreme law of

the province during the residue of the proprietary
government.
In 1776, after the declaration of American inde-

pendence,- a constitution was formed adapted to the
altered circumstances of the country, which con-
tinued in force until 1790, when a new one was sub-
stituted. This was amended in 1837 by the intro-
duction of some very radical changes. Other
amendments were made in 1850, in 1857, and in 1864.

- In 1874 a new constitution was adopted, which re-

mains still in force with minor amendments.

PENNY. An English coin, of the value of

one-twelfth part of a shilling. Its weight is

approximately, 1-3 oz. avolrd. ; of a half

penny, 1-5 oz. ; of a farthing, 1-10 oz. A
half penny is one inch in diameter. Whit-
taber's Aim.

PENNYWEIGHT. A troy weight of twen-

ty-four grains, or one-twentieth part of an
ounce. See Weights.

PENSION. A stated and certain allow-

ance granted by the government to an indi-

vidual, or those who represent him, for serv-

ices performed by him for the country.

The act of August 26, 1776, of the old con-

gress promised pensions to soldiers and sea-

men who might be disabled in the war; and
the act of May 15, 1778, promised half pay
for seven years after the end of the war to

all commissioned officers who should serve

until the end of the war. The earliest act

of the United States congress was that of

September 29, 1789, which directed that pen-

sions that had been paid by the states should

be paid by the United States. The act of

July 4, 1836, was the foundation of pensions

to widows and orphans.

Originally the secretary of war was direct-

ed to make out the list of pensioners. The

law of May 15, 1828, was executed at the

treasury department, but by resolution of

June 28, 1882, all duties devolved on that de-

partment were transferred to the war de-

partment. On March 2, 1833, an Independ-

ent pension bureau was established in the

war department. For a time navy pension

laws were executed in the navy department,

but on March 4, 1840, this was transferred

to the pension bureau. The act of March
3, 1849, created the Department of the In-

terior and transferred the pension business

to that Department, where it now is; it Is

in charge of a commissioner of pensions.

Pensions have been divided into "Invalid

pension," "gratuitous or service pensions"

and "land bounties."

"No pensioner has a vested legal right to

his pension. Pensions are the bounties of

the government, which congress has the right

to give, distribute, or recall at its discretion."

U. S. v. Teller, 107 U. S. 68, 2 Sup. Ct. 39,

27 L. Ed. 352. But by an act of December
21, 1893, payment of a pension cannot be

withheld or suspended without notice to the

grantee of not less than thirty days.

The following abstract is taken from a
compilation published by authority of the

government

:

War of the Revolution, Service Pensions.

Widows of soldiers who served 14 days or
more, or were in battle during the war, were
entitled, if not being married, to $8 a month
after March 9, 1878, and $12 a month after

March 19, 1886. The widow of a soldier

who was granted a pension received a pen-

sion at the same rate, notwithstanding the

marriage, upon proof of present widowhood.
There is no law granting pensions to the

descendants of soldiers. The daughters of
Revolutionary soldiers have in some cases

been placed on the pension list by special

acts.

War of 1812, Service Pensions. Soldiers

and sailors who served 14 days or more, or
were in any engagement, and were honorably
discharged, and the widows of such received

$8 per month by the act of March 9, 1878;
and by the act of March 19, 1886, such wid-
ow pensioners receive $12 per month. There
is no law granting the service pensions to

the descendants of soldiers or sailors.

Indian Wars from 1832 to 18^2, Service
Pensions. The act of July 27, 1892, provides
pensions for surviving officers and enlisted

men, including the marines, who were in the
service for 30 days in the Black Hawk War,
the Creek W^r, the Cherokee Disturbances
or the Florida Seminole War, and honorably
discharged, or personally named in any res-

olution of Congress, and for their widows, if

they have not remarried. The amount was
$8 a month, irrespective of rank. It was
raised to $12 a month for widows.
Indian Wfrs from 1817 to 1858. The same

acts apply to officers and enlisted men, in-
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eluding marines and those in the naval serv-
ice, who served for 30 days or more and
were honorably discharged, in certain speci-
fied Indian wars. Provision was also made
for surviving widows, who had not remar-
ried.

Indian Wars from 1855 to 1860. By act ol

May 30, 1908, the provisions of the act ol
July 27, 1892, were extended to the surviving
officers and enlisted men of the Texas Vol-
unteers, who served against Mexico and In-

dian depredators and' to their surviving wid-
ows, if not remarried.
Mexican War, Service Pensions. By act

of January 29, 1887, officers and enlisted

men in the military or naval service for 60
days or who were in battle and honorably
discharged or who were personally named in

any resolution of Congress are entitled to a
pension at 62 years of age ; or, if not, upon
proof of pensionable disability and depend-
ence.

By act of January 29, 1887, the pension
commences on that date if the pensionable
condition existed at that date, in survivors'

claims, by reason of age or dependence; if

not, then on the date the applicant became
62 years of age or dependent or disabled.

The rate was $8 a month, irrespective of

rank. It was increased by the act of Jan-

uary 5, 1893, to $12 a month, but its bene

fits were limited to those who were pen-

sioners on that date. To secure the Increase

there must be disability for manual labor

and such destitute circumstances that $8 a

month is insufficient for the necessities of

life. The act of April 23, 1900, removed the

limitations imposed by the act of January

h, 1893.

The act of March 3, 1903, pensions all sur-

vivors of the Mexican war at $12 a month,

but does not increase the pension to a
: widow.
By act of April 19, 1908, a widow's pen-

sion was increased to $12 a month.

By act of February 6, 1907, any person

who served 60 days in the Mexican War in

either service and was honorably discharged

and has reached 62 years of age is entitled

to a pension irrespective of rank: At 62

years $12 a month; at 70 years $15 a month,

and at 75 years $20 a month.

Pensions for DisaMUty or Death Prior to

March 4, 1861. Soldiers wounded or injured

or who contracted disease .in the line of
duty are entitled to a pension corresponding

in degree to the disability. Those in the
naval service receive a like pension, except
engineers, firemen or coal-heavers, for dis-

ability incurred prior to August 21, 1842.

The widows or children under 16 years of

age of soldiers who served prior to March 4,

1861, are entitled to a pension, if the sol-

dier's death was due to causes contracted

in time of actual war. Widows or children

under 16 of sailors who served prior to

March 4, 1861, are entitled to pensions only

when the sailor's death occurred in the serv-

ice and in the line of duty. There is no law
granting a pension to parents, brothers or

sisters.

Invalids Since March i, 1861. . K. S. §§

4692, 4693, provide for applications setting

forth the company and regiment of service,

or of the vessel if a sailor, and the nature
of the wound and how received, etc. The
act of June 27, 1890, as amended May 9,

1900, provided that any officer, soldier, sailor

or marine who served 90 days or more dur-
ing the War of the Rebellion and was honor-
ably discharged and was suffering from a
permanent disability not the result of vi-

cious habits, which incapacitates him for

manual labor in such degree as to render
him vmable to earn a support, is entitled to a
pension of not less than $6 nor more than
$12 per month. The act of May 9, 1900,

amending the act of June 27, 1890, provides
that each infirmity shall be considered and
the aggregate of the disabilities shall be
rated.

The act of February 6, 1907, 'provided that
any person who served 90 days or more in

either service during the Civil War and
was honorably discharged is entitled to the
foUovring rates Irrespective of rank : At 62
years of age $12 a month; at 70 years of
age $15 a month ; at 75 years or over $25 a
month. A pensioner may file an application
for an increase of invalid pension.
Navy Service Pensions under R. S. §§ 4756,

4757. Pensions for 20 years' service and for

10 years' service respectively are allowed
by the Secretary of the Navy to enlisted men
and appointed petty officers who have not
been discharged for misconduct.
Pensions to Widoics Since March 4, 1861.

To obtain a pension under B. S. §§ 4702
and 4703, it must be shown that the soldier

or sailor died of a disability contracted in

the service and in the line of duty. Mar-
riage may be proved in the usual way and
by the testimony of two or more witnesses
who knew that the parties lived together as
husband and wife and were recognized as
such; and as to the claims of widows and
children of Indian and colored soldiers and
sailors, there need be only proof that the
parties were joined in marriage by some
ceremony deemed by them obligatory, or
habitually recognized each other as man and
wife, and were so recognized by neighbors
and lived together up to the date of enlist-

ment when the husband died in the service,

or, if otherwise, to the date of his death.
By act of June 27, 1890, as amended by act
of May 9, 1900, pensions are granted to wid-
ows upon proof that the soldier or sailor

served at least 90 days during the War of
the Rebellion, that he was honorably dis-

charged and was dead, but his death need
not have been the result of his service (un-
der the act of March 13, 1896, his death may
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be presumed) ; that the widow Is without
support except by dally labor and that her
actual net Income did not exceed $250 per
year and that she married the soldier or
sailor prior to June 27, 1890.

By act of April 19, 1908, pensions are
granted to widows upon proof that the sol-

dier or sailor served at least 90 days dur-
ing the Civil War and that he was honorably
discharged or is dead, but his death need
not have been the result of service and it

may be presumed. Also, that she was mar-
ried prior to June 27, 1890.

Pensions to Minors Since March 4, 1861.

Pensions are provided under R. S. §§ 4702,

4703, for minor children of one who died of

disability jn the service and in the line of

duty, and by the act of June 27, 1890, as

amended May 9, 190O, minor children have
title under these acts upon the death or re-

marriage of the widow, but where the widow
of the soldier or sailor did not marry prior

to June 27, 1890, and his death-cause did not
originate in service or in the line of duty

or where she has lived in open and adulter-

ous cohabitation, the minor takes title, even
though the widow be alive and unmarried.

Pensions to Helpless Children. The act of

June 27, 1890, as amended May 9, 1900, con-

tinues the pension of a minor child who is

insane, idiotic, or. otherwise physically or

mentally helpless, after it becomes 16 years

of age and during its lifetime or during dis-

ability, and the benefits of this act are ex-

tended to all pensions granted before June

27, 1890, or thereafter granted under any
statute. The helplessness of the child must
have originated prior to 16 years of age and
must have continued thereafter.

Pensions to Dependent Relatives. By R.

S. § 4707, where a. soldier or sailor died of a

disease contracted in the service and in the

line of duty, a pension is provided for the

dependent mother, whether he left a widow
or minor or surviving children, the mother

being a widow or abandoned by her husband

and unable to support herself. Provision is

also made for a dependent father and de-

pendent minor brothers and sisters, if the

soldier or sailor was a celibate. No distinc-

tion is made in the pension laws between

brothers and sisters of the half, and those

of the whole blood.

The act of March 3, 1901, amending R. S. §

4708, and the act of February 28, 1903,- pro-

vide for the restoration of pensions to cer-

tain remarried widows on renewed widow-

hood.

The act of August 5, 1892, provides pen-

sions for army nurses.

The act of March 3, 1899, provides for the

division of pensions under twenty-one rules,

as to which reference must be made to the

act.

Inmates of the Government Hospital for

the Insane. By act of February 2, 1909, the

pension accruing' to an inmate of such hos-

pital must be paid to the Superintendent or

disbursing agent and used for the benefit of

the pensioner, and in the case of a male pen-

sioner, his wife, minor children and depend-

ent parents, or, if a female pensioner, her

minor children, if any, in the order named.

By act of May 11, 1912, any person who
served 90 days or more in the military or

naval service during the Civil War, who was
honorably discharged, and has reached the

age of 62 years or over, is entitled to a pen-

sion according to a sliding scale beginning

with 62 years of age and 90 days' service

with a pension of $13 a month, and increas-

ing to 75 years of age and service of two
years or over vsdth a pension of $30 a month.

If wounded, and by reason thereof not fit

for manual labor or by reason of disease in-

curred in service or in the line of duty, the

maximum pension is $30 without regard to

length of service or age. And any person

who served 60 days or over in the Mex;ican

war and has been honorably discharged shall

be entitled to $30 a month.
By R. S. § 4741, officers and men on rev-

enue cutters Go-operating with the navy are

placed on the navy pension Ust. Special

acts provide for a navy pension fund and a
privateer pension fund and the pensioners

thereon.

No person can draw a pension as an in-

valid and the pay of his rank for any period,

unless his disability caused his employment
in a lower grade or in the civil branch of

the service ; R. g. § 4724 ; and no person can
draw two pensions ; R. S. § 4715. No pension

shall be paid to any person or to the widow
or children or heirs of any deceased person

who voluntarily engaged in or aided or abet-

ted the rebellion ; R. S. § 4716 ; unless such
person afterwards voluntarily enlisted in the

army or navy and incurred disability there-

in ; act of March 3, 1877, amended August 1,

1892.

An offence against the act of June 27, 1890,
is committed when a sum greater than ten
dollars has been taken, regardless of the
fact whether the pension has or has not been
received, and it is not necessary to aver a
demand for the return of the money wrong-
fully taken; Frisbee v. U. S., 157 U. S. 160,

15 Sup. Ct. 586, 39 L. Ed. 657. Where one
fraudulently obtained pension money from a
client he is not guilty of wrongfully with-
holding money from the pensioner under R.
S. § 4786 ; it applies to money before it reach-
es the hands of the pensioner; Ballew v U.
S., 160 V. S. 187, 16 Sup. Ct. 263, 40 L. Ed.
388. See Militaby Bounty Lands.

R. S. § 4747, protects pension money from
seizure or attachment under process while in
the hands of the pension office or in trans-

mission to the pensioner. But this does not
protect it after it has reached his hands;
Cranz v. White, 27 Kan. 319, 41 Am. Rep.
408; a pension check handed to the wife is
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protected against the husband's creditors;

BuUard v. Goodno, 73 Vt. 88, 50 Atl. 544.

A Kentucky act (1912) granting pensions

to indigent Confederate soldiers is not ob-

noxious to the Kentucky constitution, which
prohibits the grant of separate emoluments
to any man except for "public service" ; the

service to the state by serving in the Con-

federate army was a "public service" ; Bos-

worth V. Harp, 154 Ky. 559, 157 S. W. 1084,

45 L. R. A. (N; S.) 692.

In re Opinion of the Justices, 190 Mass.

611, 77 N. E. 820, it Va§ said that gratuities

to civil war veterans may legitimately be

made in the payment of money, the erection

of statues, etc. And it is said in Judson,

Taxation § 349, that whatever legitimately

tends to inspire patriotic sentiments, etc.,

is a lawful purpose and will justify taxation

or the exercise of the power of eminent do-

main. But it is held that the payment by a

state of pensions to the widows and orphans

of civil war veterans is illegal; Beach v.

Bradstreet, 85 Conn. 344, 82 Atl. 1030, Ann.

Cas. 1913B, 946. ,

Pensions to School Teachers. Acts exist

in some states relating to such pensions. A
New York act of 1895 authorizes towns to

pension school teachers ; an Ohio act creates

a school teachers' fund in certain cities, and
requires the board of education to deduct one

per cent, of the salaries paid to all teachers

and pay the same into a school teachers'

fund. Where the board of education reauir-

ed teachers contracting for employnient to

consent to directing one per cent, of their

salaries to a pension fund, it was held that^

its action was invalid; State v. Rogers, 87

Minn. 130, 91 N. W. 430, 58 L. R.' A. 663.

Pensions or Relief Funds for Policemen,

and Firemen are provided for in some states;

California, Illinois, New York, Rhode Island

and Wisconsin. Under the New York act

the deduction of $2 a month from each po-

liceman's pay is compulsory ; People v. Mc-
Olare, 3 How. Prac. N. S. (N. Y.) 8. Acts

in New York, Illinois and Ohio (as to Cin-

cinnati) provide for relief funds for firemen.

A reasonable appropriation of municipal

funds for a police pension is for a strictly

muniapal use and is valid; Com. v. Walton,

182 Pa. 373, 38 Atl. 790, 61 Am. St. Rep. 712.

Pensions to Mothers. In a few states acts

have recently been passed giving pensions to

needy mothers.

Pensions, Old Age. By act of 1908, every

British subject, male and female, who has

attained the age of 70 years, and if he or

she has been a British subject, natural born

or naturalized, for at least 20 years, and has,

save for temporary absences, resided in the

British kingdom for 20 years, and is not in

receipt of an Income amounting to £31. 10s.

a year, is entitled to receive for the rest of

his or her life a pension of from Is. to 5s.

a week according to the amount of the re-

cipient's income, so as to bring that income

just over 13s. per week. The right is un-

alienable by any act of the person; it does

not pass in bankruptcy; but conviction of

certain classes of crimes during the last 10

years, and in some cases the receipt of

parochial relief, are a bar.

PENSIONARY PARLIAMENT. A Parlia-

ment of Charles II which was prolonged for

nearly 18 years.

PENSIONER. One who is supported by

an allowance at the will of another. The
head of one of the Inns of Court, otherwise

the Treasurer. Pension was used to desig-

nate meetings of the Benchers in Gray's Inn.

PENT ROAD. A road shut up or closed

at its terminal points. Wolcott v. Whitcomb,

40 Vt. 41.

PEONAGE. A status or condition of com-

pulsory service based upon the indelftedness

of the peon to the master. The basal fact

is indebtedness. It is involuntary servitude

within the 13th amendment to the United

States constitution. R. S. U. S. §§ 1990,5526

constitute it a crime; Clyatt v. U. S.,' 197

U. S. 207, 25 Sup. Ct. 429, 49 L. ^Sd. 726.

The system existed in New Mexico and other

territories derived from Spain. The earliest

case is Jaremillo v. Romero, 1 N. M. 190.

Inducing one to labor in 'payment of debt

by threats of prosecution may amount' to

peonage, if by reason of the different char-

acter of the parties such threats overcome

the will of the servant ; U. S. v. Clement, 171

Fed. 974. The ofEense is complete, whether

the condition of peonage exists by virtue of

a local law or custom, or in violation or

without the sanction of the law ; Peonage

Cases, 123 Fed. 671.

A clear distinction exists between peonage

and the voluntary performance of labor or

rendering of services in payment of a debt

In the latter case the debtor may, at his

will, break his contract; Ex parte HoUman,
79 S. C. 9, 60 S. E. 19, 21 L. R. A. (N. S.)

242, 14 Ann. Cas. 1105, where a statute was
held invalid which provided for the impris-

onment of one who wilfully and unlawfully

breaks a contract to perform farm labor,

after having received advances. The same
act was held invalid in Ex parte Drayton,

153 Fed. 986. So an Alabama act making It

a misdemeanor for a laborer, under contract

to w'ork farm lands, to break it and enter

into a contract with a different person vsdth-

out the consent of his employer and without

excuse and without giving notice, was held

invalid as restricting the right to make con-

tracts for employment; Toney v. State, 141

Ala. 120, 37 South. 332, 67 L. R, A. 286, 109

Am. St. Rep. 23, 3 Ann. Cas. 319; Peonage
Cases, 123 Fed. 671.

PEONIA. In Spanish Law. A portion of

land which was formerly giveij to a simple

soldier on the conquest of a country. It is
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now a quantity of land of different size in

different provinces. In the Spanish posses-

sions in America it measured fifty feet front

and one hundred feet deep. 2 White, N. Kec.

49; Strother v. Lucas, 12 Pet. (XJ. S.) 444,

9 L. Ed. 1137.

PEOPLE. A state: as, the people of the

state of New York, A nation in its collec-

tive and political capacity. 4 Term 783.

See tJ. S. V. Quincy, 6 Pet. (U. S.) 467, 8

L. Ed. 458. The aggregate or mass of the

individuals who constitute the state. Solon

V. State, 54 Tex. Or. R. 261, 114 S.'w. 349.

In neutrality laws,
, a government recog-

nized by the United States. The Three
Friends, 78 Fed. 175.

"People of the county" and "the county"

may be regarded as Interchangeable. St.

Louis County Ct. v. Griswold, 58 Mo. 175.

When the term the people is made use of

in constitutional law or discussions, it is

often the case that those only are intended

who have a share in the government through
being clothed with the elective franchise.

Thus, the people elect delegates to a constitu-

tional convention ; the people choose the offi-

cers under the constitution, and so on. For
these and similar purposes, the electors,

though constituting but a small minority of

the whole body ef the community, neverthe-

less act for all, and, as being for the time

the representatives of sovereignty, they are

considered and spoken of as the sovereign

people. But in all the enumerations and
guaranties of rights the whole people are in-

tended, because the rights of all are equal,

and are meant to be equally protected ; Cool-

ey. Const. (2d Ed.) 40, 267; Cooley, Const.

h. 278.

• In a policy of. Insurance, "detainments of

all kings, princes, and people," the word does

not include Insurance against any promis-

cuous or lawless rabble which may be guilty

of attacking or detaining a ship ; 2 Marsh.
Ins. 508. See Insuegents ; Nation.

The term people of the United States is

synonymous with citizens; White v. Clem-
ents, 39 Ga. 261.

Sovereign people. Every citizen is one of

this people, and a constituent member of the

sovereignty; Scott v. Sandford, 19 How. (U.

S.) 393, 15 L. Ed. 691; it includes registered

voters as well as tax payers ; In re Incurring

State Debts, 19 R. I. 610, 37 Atl. 14.

Where a state constitution required pro-

cess to run in the name of the State, it is

deficient if it run in the name of the People;

Manvllle v. Smelting Co., 17 Fed. 12ff; Per-

kins V. State, 60 Ala. 9.

PER. By. When a writ of entry is sued

out against the alienee, or descendant of the

original disseisor, it is then said to be

brought in the per, because the writ states

that the tenant had not the entry but ly

the original wrong-doer. 3 Bla. Com. 181.

See Entet, Wbit of, Post.

PER /ES ET LIBRAM (Lat. ws, brass, li-

ira, scale)." In Civil Law. A sale was said

to be made per ws et, Wbram when one called

Ubripens held a scale (Wbra), which the one

buying struck with a brazen coin ((b.s), and

said, "I say, by the right of a Roman, this

thing Is mine," and gave the coin to the ven-

dor, in presence of at least three witnesses.

This kind of sale was used in the emancipa-

tion of a son or slave, and in making a' will.

Calvlnus, Lex. Mandpatio.

PER AGREEMENT. The addition ol

these words in a bill of particulars for serv-

ices does not preclude from recovering the

value of the services specified, although no

agreement for the payment of a specified sum
is proven. Robinson v. Well, 45 N. Y. 810.

PER ALLUVIONEM (Lat). In Civil Law.

By alluvion, or the gradual and impercepti-

ble Increase arising from deposit by water.

Vocab. Jur. Utr. AUuvio; Ang. & A. Waterc.
53.

PER AND CUI. When a writ of entry is

brought against a second alienee or descend-

ant from the disseisor, it is said to' be in the

per and cui, because the form of the writ is

that the tenant had not entry but hy and
under a prior alienee, to whom the Intruder

himself demised it 3 Bla. Com. 181. See
Entbt, Wbit of.

PER ANNULUiVI ET BACULUM (Lat).
In Ecclesiastical Law. The symbolical inves-

titure of an ecclesiastical dignity was per

amnulum et iaculum, i. e. by the ring and
staff. 1 Bla. Com. 378; 1 Bum, Eccl. Law 209.

PER ANNUIVI. Strictly speaking, by the

year or through the year. Ramsdell v. Hu-
lett, 50 Kan. 440, 31 Pac. 1092.

''

PER AVERSiONEM (Lat). in Civil Law.
By turning away. Applied to ,a sale not by
measure or weight, but for a single price for

the whole In gross; e. g. a sale of all the

wine of a vineyard for a certain price.

Vocab. Jur. Utr. Aversio. Some derive the

meaning of the phrase from a turning away
of the risk of a deficiency in the quantity

from the seller to the buyer; others, from
turning away the head, *. e. negligence in the

sale; others think aversio is for adversio.

Calvlnus, Lex. ; 2 Kent 640 ; 4 id. 517.

PER CAPITA (Lat by the head or polls).

When descendants take as individuals, and
not by right of representation {per stirpes),

they are said to take per capita. For ex-

ample, if a legacy be given to the issue of

A B, and A B at the time of his death shall

have two children and two grandchildren,
his estate shall be divided into four parts,

and the children and grandchildren shall

each have one of them; 2 Bla. Com. 218;

Knapp V. Windsor, 6 Cush. (Mass.) 158; 2
Jarm. Wills (6th Am. Ed.) 945 ; 3 Beav. 451.

PER CURIAM (Lat by the court). A
phrase which, occurs constantly in the re-
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ports. It dlstin^ishes the opinipn or deci-
sion of the court from that of a single judge

;

Abb. Law Diet. 353; though frequently it

merely precedes the opinion—"by the court"
—without the last mentioned significance.

See Opinion. It designates, in Pennsylvania,
opinions written by the chief justice of the
supreme court.

PER FORMAM DONI (Lat. by the form
of the gift). According to the line of de-

scent prescribed in the conveyance of the
ancestor or donor of estate-tail. 2 Bla. Com.
113 ; Partridge v. Dorsey's Lessee, 3 Harr. &
J. (Md.) 323; 1 Washb. R. P. 74, 81.

PER FRAUDEIH (Lat). A replication to

a plea where something has been pleaded
which would be a discharge if it had been
honestly pleaded that such a thing has been
obtained by fraud ; for example, where, on
debt on a statute, the defendant pleads a
prior action depending, if such action has
been commenced by fraud, the plairitiff may
reply per fraudem. 2 Chitty. PI. *675.

PER INCURIAM. Through want of care;

through inadvertence. 35 E. L. & Eq.. 302.

PER INFORTUNIUM (Lat. by misadven-
ture). Homicide per mfortunium, or by mis-

adventure, is said to take place when a man
in doing a lawful act, without any intent to

hurt, unfortunately kills another. Hawk. PI.

Or! b. 1, c. 11 ; Co. 3d Inst. 56.

PER LEGEM TERR/E. By the law of the
land.

PER MINAS (Lat. by threats). When a
man is compelled to enter into a contract by
threats or menaces, either for fear of loss

of life or mayhem, he may avoid it after-

wards. 1 Bla. Com. 131 ; Bac. Abr. Duress,

Murder (A). See Duress.

PER MY ET PER TOUT (Law Pr. by the

moiety, or half, and by the whole). The
mode in which joint tenants hold the joint

estate, the effect of which, technically con-

sidered, is that for purposes of tenure And
survivorship each is the holder of the whole,

but for purposes of alienation each has only

his own share, which is presumed i,n law to

be equal. 1 Washb. R. P. 406; 2 Bla. Com.
182 ; Chal. R. P. 335.

'

PER PAIS TRIAL. Trial by the country,

i. e. by jury.

PER PROC. By procuration; by letter of
attorney. It does not necessarily mean that

the act is done under procuration. 27 L. J.

Ex. 468 ; 3 H. & W. 554. A signature of, a
promissory note or bill of exchange by procu-

ration operates as notice that the agent has
but limited authority to sigh, and the princi-

pal is only bound by such signature if the

agent was acting within the actual limits of

his authority, 12 C B. N. S. 373.

wife is so badly beaten or ill used that there-

by he loses her company and assistance for

any time, he has a separate remedy by an
action of trespass (in the nature of an ac-

tion on the case) per quod consortium ami-

sit, in which he shall recover satisfaction in

damages. 3 Bla. Com. 140; Cro. Jac. 501.

PER OUOD SERVITIUM AMISIT (Lat.

by which he lost her or his service) . Where
a servant has been so beaten or injured that
his or her services are lost to the master,
the master has an action of trespass vi et

artnis, per quod servitium andsit, in which
he must allege and prove the special dam-
age he has sustained. 3 Bla. Com. 142.

This action is commonly brought by the fa-

ther for the seduction of his daughter, in

which case very slight evidence of the rela-

tion of master and servant is necessary; but
still some loss of service, or some expense,

must be shown ; 5 B. & P. 466 ; 5 Price 641

;

Kendrick v. McCrary, 11 Ga. 603; Phelin v.

Kenderdine, 20 Pa. 354. See Seduction.

PER SALTUM. By sudden movement;
passing over certain proceedings. 8 East
511.

PER SAMPLE. By sample. A purchase
so made is a collateral engagement that the
goods shall be of a particular quality. 4
B. & Aid. 387.

P~ER SE. Taken alone; in itself; by itself.

PER STIRPES (Lat. stirps, trunk or root

of a tree or race) . By or according to stock

or root; by right of representation. Knapp
V. Windsor, 6 Gush. (Mass.) 158 ; 2 Bla. Com.
217 ; 2 Kent 425.

When descendants take by representation
of their parent, they are said to take per'

stirpes; that is, children take among them
the share which their parent would have
taken, if living.

PER TOUT ET NON PER MY (Law Fr.

by the whole and not by the moiety). Where
an estate in fee is given to a man and his

wife, they cannot take the estate by moieties,
but both are seised of the entirety, per tout

et nan per my. 2 Bla. Com. 182. The late

married woman's acts have been held to

abolish estates by entireties ; Cooper v. Coop-
er, 76 111. 57 ; Clark v. Clark, 56 N. H. 105

;

Meeker v. Wright, 76 N. Y. 262 ; contra, Hu-
lett V. Inlow, 57 Ind. 412, 26 Am. Rep. 64;
Fisher v. Provin, 25 Mich. 350; Diver v.

Diver, 56 Pa. 106. See Entibety.

PErt UNIVERSITATEM (Lat by the
whole). Used of the acquisition of any prop-
erty as a whole, in opposition to an acquisi-

tion by parts: e. g. the acquisition of an in-

heritance, or of the separate property of the
son (pecuUum), etc. Calvinus, Lex. Vniver-
aitas.

PER QUOD CONSORTIUM AMISIT (Lat PER YEAR. Equivalent to the word "an-
by which he lost her company) . If a man's

|
nually." Curtiss v. Howell, 39 N. Y. 213.
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PERAMBULATION. A travelling sur-

r

vey. A district within which a person has
the right of inspection. A method in early

Scotch and English history, and thence fol-

lowed in the colonial period in United States,

of determining and maintaining boundaries
and monuments between tenants, and be-

tween neighboring parishes. Cent. Diet.

See Beating the Bounds; De Peeambula-
TIONE FaCIENDA.

PERAMBULATIONE FACIENDA, WRIT
DE. In English Law. The name of a writ

which Is sued by consent of both parties

when they are in doubt as to the bounds of

their respective estates; It Is directed to the

sheriff to malie perambulation, and to set

the bounds and limits between them in cer-

tainty. FJtzh. N. B. 309.

"The writ de perambulatione facienda is

not known to have been adopted in practice

in the United States, but in several of the

states remedies somewhat similar in princi-

ple have been provided by statutes." Greenl.

Ev. § 146.

PERCEPTION (From per and capere).

The taking possession of. For example, a
lessee or tenant before perception of the

crops, i. e. before harvesting them, has a

right to ofCset any loss which may happen
to them, against the rent ; but after the per-

ception the.v are entirely at his risk. Mac-
keldey. Civil Law § 378. Used of money, it

means the counting out and payment of a

debt. Also used for food due to soldiers.

Vicat, Voc. Jur.

.

PERCH. The length of sixteen feet and
a half; a pole or rod of that length. Forty

perches in length and four in breadth make
an acre of land.

PERCOLATION. See StrBTEERANEAN, Wa-
ters ; Waters.

PEROONATIO UTLAGARIjC (Lat). In

English Law. A pardon for a.man who, for

contempt In not yielding obedience to the

process of the king's courts, is outlawed,

and afterwards, of his own accord, surren-

ders.

PERDUELLIO (Lat). In Civil Law. At
first, an honorable enmity to the republic;

afterwards, a traitorous enmity of a citizen

;

consisting In being of a hostile disposition

towards the republic, e. g. treason aiming at

the supreme power, violating the privileges

of a Roman citizen by beating him, etc., at-

tempting anything against the person of the

emperor, and, in general, any open hostility

to the republic. Sometimes used for the

enemy or traitor himself. Perduellio was
distinguished from crimen imminutw majea-

tatis, as being an attempt against the whole

republic, punishable in oomitia centuriata,

by crucifixion and by infamy after death.

Calvinus, Lex.; Vicat, Voc. Jur.

PEREGRINI. The name given to aliens

In Rome. The prcetor peregrimts decided dis-

putes between them and their disputes with;

Roman citizens and principally built up the

body of law which received the name of /«**

gentium. Bryce, Rome & England. See

PE.ffl;T0E.

Under the denomination of peregrini were

compi-ehended all who did not enjoy any

capacity of the law, namely, slaves, alien

enemies, and such foreigners as belonged tO'

nations with which the Romans had not es-

tablished relations. Savigny, Dr. Rom. § 66.

PEREIHPT. To waive or bar an appeal

by one's own act so as partially to comply

with or acquiesce In a sentence of a court.

Phill. Eccl. L. 1275; Rog. Eccl. L. 47.

PEREMPTORIUS (Lat. from perimere, to

destroy). In Civil Law. That which takes

away or destroys forever; hence, exceptio

peremptoria, a plea which Is a perpetual

bar. See Peeemptoey. Bract, lib. 4, c. 20;

Fleta, Ub. 6, c. 36, § 3 ; Calvinus, Lex.

PEREMPTORY. Absolute; positive. A
final determination to act, without hope of

renewing or altering. Joined to a . substan-

tive, this word is frequently used in law ; as,,

peremptory action; FItzh. N. B. 35, 38, 104,.

108; peremptory nonsuit; id. 5, 11; peremp-
tory exception; Bract, lib. 4, c. 20; peremp-
tory undertaking; 3 Chitty, Pr. 112, 793;
peremptory challenge of jurors ; Inst. 4. 13.

9 ; Code 7. 50. 2; 8. 36. 8; Dig. 5. 1. 70. 73.

PEREMPTORY CHALLENGE. See Chai^
UENGE.

PEREMPTORY DAY. A precise time
when certain business by rule of court ought
to be spoken to.

PEREMPTORY DEFENCE. A defence
which insists, that the plaintiff never had
the right to institute the -suit, or that, if he
had, the original right is extinguished or de-

termined. 4 Bouvier, Inst. n. 4206.

PEREMPTORY EXCEPTION. Any de-

fence which denies entirely the ground of
action. 1 White, Rec. 283. So of a demur-
rer; Lambeth v. Turner, 1 Tex. 364.

PEREMPTORY MANDAMUS. A manda-
mus requiring a thing to be done absolutely.

It is usually granted after failure to show
satisfactory cause on an alternative manda-
mus. No other return will be permitted but
absolute obedience; 3 Bla. Com. *110; Tapp.
Mand. 400. See Mandamtts.

PEREMPTORY PAPER. A court paper
containing a Ust of all motions.

PEREMPTORY PLEA. A plea which goes
to destroy the right of action itself; a plea

in bar or to the action. 3 Steph. Com. 11th
ed. 541 ; 2 Saund. PI. & Ev. 645.

PEREMPTORY RULES. Rules entered as
of course in the office of the clerk of a court,

on motion of counsel ; they are made absolute

in the first instance and do not come before
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the court, unless in some subsequent pro-
ceedings. Mitchell, Motions & Rules 9.

PERFECT. Complete. The word implies
either physical, moral, or, mechanical perfec-

tion, 17 C. B. N. S. 601. A guaranty that
goods are perfect is construed to' mean that
they are perfect for the use intended; Roe
\T. Bacheldor, 41 Wis. 360.

The term is applied to obligations in or-

der to distinguish those which may be en-

forced by law, which are called perfect. Ay-
cock V. Martin, 37 Ga. 128, 92 Am. Dec. 56,

from those Which cannot bfe so enforced,

which are said to be imperfect.

A perfect title is one which is good both
at law and in equity. Warner v. Mut. A. Co.,

21 Conn. 449.

PERFIDY. The act of one who has en-

gaged his faith to do a thing, and does not

4o it, but does the contrary. Wolff § 390.

PERFORMANCE. The act of doing some-

thing. It is synonymous with fulfilling.

^lEtna Ins. Co. v. Kittles, 81 Ind. 97.

The thing done : as, Paul is exonerated
from the obligation of his contract by its

performance.
When a contract has been made by parol,

which under the statute of frauds could
not be enforced, because it was' not in writ-

ing, and the party seeking to avoid it has re-

ceived the whole or a part performance of

such agreement, he cannot afterwards avoid

it; Parkhurst v. Van Cortlandt, 1 Johns. Ch.

(N. X.) 273; L. R. 1 Ch. 35; Denver & R. G.

R. Co. V. Ristine, 77 Fed. 58, 23 C. C. A. 13,

40 U. S. App. 579; and such part perform-

ance will enable the other party to prove it

•aliunde; Thompson v. Tod, 1 Pet. C. C. 380,

Fed. Cas. No. 13,978; Smith. v. Brailsford,

1 Des. (S. C.) 350; Ebert v. Wood, 1 Binn.

(Pa.) 218, 2 Am. Dec. 436.

The statute of frauds does not apply to a
contract which has been fully performed
by one party and partially, at least, by the
other; Warwick & C. Water Co. v. Allen'

(R. I.) 35 Atl. 579. An agreement for con-

structing a party wall is so performed as to

take it out of the statute when built by one
owner and used by the other; Duvelmeyer v.

Duvelmeyer, 7 Ohio Dec. 426. Part per-

formance of a verbal contract for the sale

of land is not suflicient to avoid the stat-

ute; Washington v. Soria, 73 Miss. 665, 19

South. 485, 55 Am. St. Rep. 555; though in

some cases it is ; Goodwin v. Smith, 89 Me.
506, 36 Atl. 997; as where the land was se-

lected and a conveyance made ; Lingeman v.

Shirk, 15 Ind. App. 432, 43 N. B. 33; and
where there has been an entry into posses-

sion under a parol promise and a deed has

been tendered, it is sufficient part perform-

ance to sustain an action for the purchase

money, though it would not have been for

compelling specific performance; Stephens

V. Harding, 48 Neb. 659, 67 N. W. 746.

If it is a parol contract for the sale of

land, the general rule in equity ig that it is

taken out of the statute of frauds if there

has been such part performance as to make
it a fraud not to complete the contract; but

if adequate compensation can be had in dam-
ages, the party is left to his suit. Where
the performance has been in giving personal

ser'vice, specific performance has been de-

creed ; Lothrop v. Marble, 12 S. D. 511,' 81

N. W. 885, 76 Ajn. St. Rep. 626 ; Davison v.

Davison; 13 N. J. Eq. 246; cpntra, 8 App.
Cas. 467.

'

The question what is sufficient delivery

to operate as part performance to avoid the

statute is one of frequent occurrence, and
must usually be determined upon the cir-

cumstances of each case and is not a subject

upon which it is easy to generalize. See St.

Paul & M. Trust Co. v. Howell, 59 Minn. 295,

61 N. W. 141 ; Agnew v. Dumas, 64 Vt. 147,

23 Atl. 634; Curtis v. Lumber Co., 114 N. C.

530, 19 S. E. 374; Corbett v. Wolford, 84
Md. 426, 35 Atl. 1088; Powder River L. S.

Co. V. Lamb, 38 Neb. 339, 56 N. W. 1019;

Hudson Ftirniture Co. v. Carpet Co., 10

Utah, 31, 36 Pac. 132.

The question of performance becomes im-

portant where it is necessary to determine

whether the non-performance of one party

according to the exact terms of the contract

will prevent a recovery upon it, or in case

that is not permitted, upon a quantum mer-

uit. As to the effect of a contract for serv-

ices, where the employg is discharged for

good cause before the termination of his con-

tract, the authorities conflict. See Timber-

lake V. Thayer, 71 Miss. 279, 14 South. 446,

24 L. R. A. 231, where the authorities are

collected. See also Masteb and Skbvamt.
Where there is a contract for permanent em-
ployment, a substantial performance by the

employer would have the effect of releasing

him from liability upon his contract to an
employe who refused to comply with the

terins of the contract; Chicago, B. & Q. R.

Co. V. Cochran, 42 Neb. 531, 60 N. W. 894.

One who abandons a contract or refuses

to perform it, the other party being willing

to complete his performance, cannot recover

on a quantum meruit for labor expended on

partial performance ; Johnson v. Fehsefeldt,

106 Minn. 202, 118 N. W. 797, 20 L. R. A. (N.

S.) 1069; Mikolajewski V. Pugell, 62 Misc.

449, 114 N. Y. Supp. 1.084 ; contra, if the part

performance is beneficial to the other party

;

Cleveland, C, O. & St. L. R. Co. v. Scott, 39

Ind. App. 420, 79 N. E. 226.

Where workmen refuse to perform a con-

tract for their services and their employer
makes a new contract with them at a greater

price, he is bound to perform such new con-

tract; Domenico v. Packers' Ass'n, 112 Fed.

554.

The non-performance of a building con-

tract is not excused by inevitable accident;

Haynes & Co. v. Second ,B. Church, 88 Mo.
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285, 57 Am. Rep. 413; School District No. 1

V. Dauchy, 25 Conn. 530, 68 Am. Dec. 371;
Dermott v. Jones, 2 Wall. (U. S.) 1, 17 L.

Ed. 762 ; Tompkins v. Dudley, 25 N. T. 272,

82 Am. Dec. 349; nor by the acceptance of

the buildings when not finished in due time

;

Dermott v. Jones, 23 How. (U. S.) 220, 16 L.

Ed. 442 ; but it may be by acts of the other
party which delay completion, even if ac-

quiesced in by the contractor; Mansfield v.

R. Co., 102 N. T. 205, 6 N. E. 386. The pre-

vention of performance by the destruction
of a building before completion. If the con-

tract is entire, will prevent recovery for any
part; L. R. 2 C. P. 651; go where the house
was completed all but the painting; Annis
V. Saugy (R. I.) 74 Atl. 81 ; but where there
is a provision for payment from time to

tune, it is otherwise ; 4 M. & W. 699. There
may be waiver of strict performance as to

time; Fallon v. Lawler, 102 N. Y. 228, 6 N.
E. 392 ; and a recovery for work actually
done; Knotts v. Stearns, 91 IJ. S. 640, 23 L.

Ed. 252; a vendor who has waived perform-
ance at the time specified cannot rescind
without reasonable notice to the vendee

;

Harris v. Troup, 8 Paige (N. Y.) 423; Cum-
mings V. Rogers, 36 Minn. 317, 30 N. W. 892

;

Wallace v. Pidge, 4 Mich. 573. Nothing can
be recovered for part performance of a con-

tract unless full performance was waived or

prevented; Catlin v. Tobias, 26 N. Y. 217,

84 Am. Dec. 183 ; Jennings v. Lyons, 39 Wis.
553, 20 Am. Rep. 57 ; Holden Steam Mill Co.

V. Westervelt, 67 Me. 449; but see Avery v.

WUlson, 81 N. Y. 341, 37 Am. Rep. 503. See
2 Benj. Sales § 1032.

A builder may recover upon an entire con-

tract which he has substantially performed
less damages for actual incompleteness;
Foeller v. Heintz, 137 Wis. 169, 118 N. W.
543, 24 L. R. A. (N. S.) 327; Philip Hiss Co.

V. Pitcairn, 107 Fed. 425; Elizabeth v. Fitz-

gerald, 114 Fed. 547, 52 C. C. A. 321; Des-
mond-Dunne Co. V. Friedman-Doscher Co.,

162 N. Y. 486, 56 N. E. 995; McCartan v.

Trenton, 57 N. J. Eq. 571, 41 Atl. 830. Minor
defects and omissions, if not wilful, do not
prevent a recovery for substantial perform-
ance; Seebach v. Kuhn, 9 Cal. App. 485, 99
Pac. 723 ; and recovery is even allowed in

cases where payment is conditioned on. the
production of an architect's certificate which
the architect has refused because he is dis-

satisfied with the work; Wicker v. Messing-
er, 12 Ohio C. D. 425; but one who invokes
that doctrine must himself have faithfully
endeavored to perform ; Gillespie Tool Co.
V. Wilson, 123 Pa. 19, 16 Atl. 36. See Boet-
tler V. Tendick, 73 Tex. 488, 11 S. W. 497,

5 L. R. A. 270 ; Elliott v. OaldweU, 43 Minn.
357, 45 N. W. 845, 9 L. R. A. 52.

Whether a contract Is entire or severable

with respect to its performance depends
generally upon the consideration, and not
the subject matter ; Rugg v. Moore, 110 Pa.

Bouv.—161

236, 1 Atl. 320 ; if the latter is apportioned,

either expressly or impliedly, the contract is

severable ; Morgan v. McKee, 77 Pa. 228

;

so also where it prbvldes for the perform-

ance of different things at different times;

Barrle v. Earle, 143 Mass. 1, 8 N. E. 639, 58

Am. Rep. 126; or where the price is appor-

tioned to different items to be separately

performed; Andrews v. Durant, 11 N. Y. 35,

62 Am. Dec. 55 ; 5 B. & Aid. 942. See Katz
V. Bedford, 77 Cal. 319, 19 Pac. 523, 1 L. R.

A. 826.

Where no time is fixed for performance,

a reasonable tune vnll be presumed to have
been Intended; Gruaz v. Le Crone, 45 111.

App. 624; Peabody v. Bement, 79 Mich. 47,

44 N. W. 416; Russell v. Ormsbee, 10 Vt.

274; 4 Q. B. D. 133; Wheelock v. Tanner,
39 N. Y. 481; Whiting v. Gray, 27 Fla. 482,

8 South. 726, 11 L. R. A. 526. What is a
reasonable time wUl depend upon the cir-

cumstances of the case; Greene v. Dingley,
24 Me. 131 ; L. R. 1 C. P. 385 ; Cameron v.

Wells, 30 Vt. 633; Boyd & Co. v. Gunnison &
Co., 14 W. Va. 1; and is a question for
the Jury; 18 N. Y. I,. J. 1809 ; and may be
shown by the acts of the parties or by ex-
pert evidence; Goddard v. Crefield Mills, 75
Fed. 818, 21 C. C. A. 530 ; delivery of goods
at six o'clock in the morning after the day
fixed for performance Is substantial perform-
ance; New Jersey Co. v. Wise Co., 55 Misc.
294, 105 N. Y. Supp. 231.

Where no time has been fixed, or where
performance at an appointed time has been
waived, either party may limit a reasonable
period within which it must be performed,
giving notice thereof to the other party

;

16 Beav. 59, 239; L. R. 10 Eq. 281.

A contract for the delivery of a number
of personal chattels of the same kind Is sev-

erable in Its nature, and if a part Is ac-

cepted and appropriated to the use of the
vendee, he must pay the stipulated price
for such part, less damages sustained by
reason of the failure to make complete de-
livery; Saunders v. Short, 86 Fed. 225, 30
C. C. A. 462.

Where the contract Is silent as to the
mode of performance, it should be accord-
ing to the usage of the place where It is

made; 11 Ex. 645; but it must be substan-
tial and iona fide, conforming to the true
Intent and meaning, and not merely the let-

ter, of the agreement; 4 id. 128. Conditions
precedent must be performed; 3 Addison,
Contr. 8th ed. [1189]. A contract to deliver
personal property means only delivery ' at
some convenient place subject to the disposal
of the buyer upon notification to him ; Kauff-
man v. Raeder, 108 Fed. 171, 47 C. C. A. 278,
54 L. R. A. 247 ; and if the shipments are
to be made to places designated by the buyer
who does not give the necessary orders, the
seller is not required to tender the goods
at the- buyer's place of business ; Seligman
T. Beecher, 36 fa. Super. Ct 475. Where
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payment and delivery are to be at a specified

time and place concurrently and one party
is absent, the other party need only show
that he was ready and willing to perform

;

Oatlin V. Jones, 52 Or. 337, 97 Pac. 546.

One who prevents another from perform-
ing his part of a contract is estopped from
insisting that any rights were lost by such
failure to perform, but must give a reason-

able time therefor after the obstruction is

removed; Blodgett v. Zinc Co., 120 Fed. 893,

58 C. C. A: 79; Elkhart Oar-Works Co. v.

Ellis, 113 Ind. 215, 15 N. E. 249.

Where the buyer accepts a late shipment
of one order for goods he does not waive his

right to object to late deliveries of the other

orders under the same contract; Braitsch v.

Kiel Co., 114 N. Y. Supp. 872.

A party who is himself in default cannot

insist on performance by the other party as

a condition precedent to his performance;

Harris Lumber Co. v. Lumber Co., 88 Ark.

491, 115 S. W. 168 ; contra, Tronson v. Colby

University, 9 N. D. 559, 84 N. W. 474, where
a note was given in consideration of the
promisee's promise to discharge certain

claims against the promisor and the prom-
isee failed to pay the claims, such failure

was no defense to an action on the note.

Difficulty or impossibility of performance,
short of impossibility, will not excuse non-
performance; Cameron-Hawn Realty Co. v.

Albany, 207 N. Y. 377, 101 N. E. 162; but
this does not apply to executory contracts

for personal services, for the sale of specific

chattels, or for the use of particular build-

ings; id.

See Condition.
In Kauffman v. Raeder, 108 Fed. 171, 47

0. C. A. 278, 54 L. R. A. 247, Sanborn, J.,

distinguished the case from Norrington v.

Wright, 115 U. S. 188, 6 Sup. Ot. 12, 29 L.

Bd. 366; IJowes v. Shand, 2 App. Gas. 467,

and Telfner v. Buss, 162 TJ. S. 170, 16 Sup.
Ct. 695, 40 L. Ed. 930, in that the questions

in those cases related to the performance of
executory contracts of sale under which the
defendant had received no benefit for partial

performance by the plaintiff for which they
had not paid, and the broken covenants were
covenants which went to the whole consid-

eration of the contract, while in the case

at bar the defendants had received the

benefits of a substantial performance by the
plaintiff without paying the agreed consid-

eration therefor, and the covenant was a
stfbordinate covenant, the breach of which
could be readily compensated in damages.
He stated the following rules

:

Where one party to a contract has re-

ceived and retains the benefit of a substan-

tial partial performance thereof by another,

he cannot rescind, but must perform his

part, and his remedy for the breach of com-
plete performance by the other party is

limited to compensation in damages.

Where a party to a contract has conferred

upon the other party the benefits of a sub-

stantial partial performance thereof, but has

not completely performed the contract, he

may sue the other party for specific perform-

ance or for damages for the latter's failure

to perform, upon the ground of his own par-

tial performance but not his complete per-

formance; and the defendant may recoup

his damages for the plaintiff's failure of the

complete performance, or may recover them

in an independent action.

The breach of a dependent covenant,

which goes to, the whole consideration, gives

the injured party the right to rescind, or to

treat the contract as broken and recover

damages for a total breach.

The breach of an independent covenant,

which does not go to the whole considera-

tion, is not a breach of the entire contract

and does not warrant its rescission by the

injured party. The latter is still bound to

perform his part of the contract and his only

remedy is compensation in damages.

An open cessation of performance, even if

justified, excuses the other party ; The Eliza

Lines, 199 U. S. 119, 26 Sup. Ct. 8, 50 L. Ed.

115, 4 Ann. Cas. 406.

A seller cannot repudiate the entire con-

tract if the buyer has refused to pay for one

instalment on delivery as stipulated; West
V. Bechtel, 125 Mich. 144, 84 N. W. 69, 51 L.

R. A. 791; contra, Webster v. Moore, 108 Md.
572, 71 Atl. 466.

See Election of Rights ob Remedies;
Feom; Beeach; Independent Promises;
Specific Perfoemance.

PERIL. The risk, contingency, or cause of

loss insured against, in a policy of insur-

ance. See Risk ; Insijeance.

PERIL OF DEATH. A term used to de-

note that condition of apprehension of death

in which it is necessary that the donor

should be, an order to make a valid gift

mortis causae

In the cases on this subject there is

found a great lack of precision of defini-

tion.. The result of an examination of the

authorities is thus stated by Bates, Ch., in

Robson V. Robson's Adm'r, 3 Del. Ch. 51, 63

:

"I have labored to obtain from the authori-

ties a clear view of what is implied in these

terms, peril of death, in other words, what is

that precise condition of disability in con-

sideration of which it is tbit the law gives

effect to a gift causa mortis. Thus much is

certain, that the gift, to be valid, in the first

instance must be made under apprehension

of death, as likely to result from some pres-

ent peril, usually that of sickness. It is

further certain that to render the gift final-

ly effectual death must in fact ensue from
the sickness or other peril under which it

was made. But on another question I am
unable to derive from the text books and de-

cisions any settled conclusion : That ques-

tion is, whether the apprehension of death

must be an apprehension of death as pres-
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ently imminent, the donor being, as It is

said, in extremis; or, whetlier it is suf-

ficient for the validity of the gift If death
be contemplated as the probable result of

the sickness, a result likely or feven certain

to occur but after an indefinite interval, it

may be of weeks or months; as in the case

of chronic diseases generally." After ad-

verting to the difference of view to be found
in the leading English cases, the chancellor

continues : "The question is' uncontrolled by
any decisions known to me in our own
courts; and as between the English cases I

confess a strong preference for the narrower
construction of these terms 'peril of death,'

the one which seems to have been at first

held. It is consistent with the original

object of admitting these gifts Into the Eng-
lish law ; it guards the policy of the statute

of wills; and prevents frauds and uncer-

tainties of title." This view of the proper
construction of the phrase "peril of death,"

was founded upon the theory that gifts mor-
tis causa were testamentary In their nature.

But Gibson, C. J., in Nicholas v. Adams, 2

Whart. (Pa.) 17, held to the contrary, "that

these gifts are not testamentary, but, as he
describes them, are gifts executed in the first

instance by delivery of the thing, though de-

feasible by reclamation, the contingency of

survivorship or deliverance from the peril."

By way of comment on the last cited case it

has been suggested that, "that able judge
(and this is said with great deference)

seems to have been misled by a considera-

tion of gifts causa mortis under the civil

law. Under that law these gifts formed
quite an expanded system. They embraced
all cases of gifts made in consideration of

mortality, whether m,ade in present danger
or not." Eobson v. Robson's Adm'r, 3 Del.

Ch. 66.

See Donatio Moetis Causa.

PERILS OF THE SEA. AH marine cas-

ualties resulting from the violent action of

the elements, as distinguished from their

natural, silent infiuence upon the fabric of

the vessel. The Warren Adams, 74 Fed. 413,

20 C. C. A. 486.

A phrase contained in bills of lading, and
a class of dangers to goods carried, the

effects of which the carriers do not under-

take to Insure against In virtue of their gen-

eral undertaking.

Bills of lading generally contain an ex-

ception that the carrier shall not be liable

for "perils of the sea." What Is the pre-

cise import of this phrase Is not, perhaps,

very exactly settled. In a strict sense, the

words perils of the sea denote the natural

accidents peculiar to the sea; but in more

than one instance they have been held to

extend to events not attributable to natural

causes.

Perils of the sea denote natural acci-

dents peculiar to that element, which do

not happen by the Intervention of man, nor

are to be prevented by human prudence. It

is a loss happening in spite of all human
effort and sagacity ; 2 Kent 597, approved in

The Majestic, 166 U. S. 386, 17 Sup. Ct 597,

41 L. Ed. 1039. It is said to have a broader

signification than the act of God and in-

cludes calamities not caused by violence or

a convulsion of nature, such as lightning,

flood, or tempest; The Majestic, 60 Fed.

624, 9 0. C. A. 161, 20 U. S. App. 503, on ap-

peal in The Majestic, 166 TJ. S. 386, 17 Sup.

Ct. 597, 41 L. Ed. 1039, where Fuller, C. J.,

said that this might be the case, but did not

decide the exact point.

Generally speaking the words "perils of

the sea" have the same meaning in a bill of

lading as in a policy of insurance. There Is

a difference in their effect in the two cases

of contract. Where negligence of the mas-
ter or crew of the vessel contributes to a
loss by a peril of the sea, an Insurer Is lia-

ble, because the insured does not warrant
that his servants shall use due care, whereas
the exception of perils of the sea in a bill of
lading does not relieve the carrier from his

primary obligation to carry with reasonable
care, unless prevented by the excepted per-

ils ; but when it is distinctly found that

there is no negligence, there Is no reason for

much inconvenience in holding that the
words have different ineanlngs In the two-

kinds of commercial contract; The G. R.

Booth, 171 U. S. 450, 19 Sup. Gt. 9, 43 L. Ed.
234; Compania De Navigacion la Flecha v.

Brauer, 168 U. S. 104, 18 Sup. Ct. 12, 42 L.

Ed. 398.

The damage must be due to an accident,

of a kind peculiar to the sea, , directly and
exclusively, without any negligence on the

part of the ship-owner or his servants, and
must not be due to unseaworthiness of the
ship when she started on the voyage ; Pol-

lock, Bill of Lading 40. "There must be
some casualty, something which could not be
foreseen as one of the necessary Incidents
of the adventure;" 12 App. Gas. 509.

Perils of the sea include a capture by
pirates; Gage v. Tirrell, 9 Allen (Mass.)

310; loss by fire; Slater v. Rubber Co., 26
Conn. 128; Miller v. Nav. Co., 10 N. T. 431;
hidden obstructions In a river, recently

brought there by the current; Eedpath v.

Vaughan, 52 Barb. (N. Y.) 489; but see
Friend v. Woods, 6 Gratt. (Va.) 189, 52 Am.
Dec. 119; loss due to motion of the sea;

Christie V. The Craigton, 41 Fed. 62 ; but not
by the natural and inevitable action of winds
and waves; 12 App. Cas. 509; by a tidal

wave and flood of unusual violence; Pearce
V. The Thomas Newton, 41 Fed. 106. Also
the following, if the immediate damage is

caused by salt water; rolling and pitching
of the ship in rough weather; 32 L. T. 847;
running ashore in a fog; L. R. 9 Ex. 839;
foundering in a collision; 12 App. Cas. 509;



PERILS OF THE SEA 2564 PERILS OP THE SEA

rough seas although, not extraordinary ; The
Newport News, 199 Fed. 968; a loss caused
by water entering a water-tight compart-
ment through an open deadlight; Starbuck
V. Ins. Co., 19 App. Div. 139, 45 N. Y. Supp.
995 ; damage to a cargo by sea water en-

tering the hold around a loose rivet is a loss

by perils of the sea ; The Sandfield, 92 Fed.

663, 34 C. 0. A. 612.

An accident happening in the course of nec-

essary repairs is a peril ejusdem generis with
those named in the policy and is covered by
the general clause; Swift v. Ins. Co., 122

Mass. 573 ; but not where the accident is the

necessary and inevitable result of the means
of repair adopted ; Eureka F. & M. Ins. Co. v.

Purcell, 19 Ohio Cir. Ct. R. 135.

The loss of logs which hroke loose from a

raft by reason of a high wind after they had
been towed out to a steamer for loading In

the open sea is such loss ; Munson Steamship
Line v. Steiger & Co., 136 Fed. 772, 69 C. C.

A. 492; rats eating a hole in a ship and let-

ting water in ; 12 App. Cas. 527 ; the de-

struction of goods at sea by rats has been
held a peril of the sea, the carrier not being

in default; Garrigues v. Ooxe, 1 Blnn. (Pa.)

592, 2 Am. Dec. 493. See Infra.

It molud,ei striking on a sunken rock not
on the chart, or a rock from which the light

has been removed, or an iceberg, or a vessel

without lights ; 12 App. 514 ; or a sword fish

making a hole in the ship; id. 525; rough
seas, though not extraordinary; The New-
port News, 199 Fed. 968.

Where the vessel's main shaft was broken

by a cause coming within perils of the sea

and by the necessary delays for repairs the

cargo was destroyed and the plaintiff lost

the entire freight, it was held that this was
a claim consequent on the disabling of the

vessel by peril of the sea; 75 L. T. 155.

Where a cargo was damaged by sea water,
which, during the voyage, was caused by the

giving way of a bolt used to fasten a stan-

chion, and it appeared that the ship had en-

countered very heavy weather, but the evi-

dence showed that the stanchion had vnth-

stood with much heavier cargo on a former
voyage, and there was no fault in the origi-

nal construction shown, it was held that the

loss came within the exemption clause; The
Exe, 57 Fed. 399, 6 C. C. A. 410, 14 U. S.

App. 626.

The stranding of a steamer by reason of

the negligence of a local pilot, by which the

anchor dragged and a portion of her cargo

was damaged, is a sea peril and the steamer

Is not responsible for the negligence of the

pilot; The Etona, 71 Fed. 895, 18 C. C. A.

380, 38 XJ. S. App. 50.

It does not include: Restraint of princes

and rulers; Parkhurst v. Ins. Co., 100 Mass.

301, 97 Am. Dec. 100, 1 Am. Rep. 105; 10

Q. B. 517; Rowland v. Greenway, 22. How.

(U. S.) 502; loss by rats; The Miletus, 5

Blatch. 335, Fed. Cas. No. 9,545; 17 Q. B.

Div. 670 (contra, Garrigues v. Coxe, 1 Binn.

[Pa.] 592, 2 Am. Dec. 493) ; destruction by
vermin in certain seas, where such injury is

to be expected; Martin v. Ins. Co., 2 Mass.

429 ; 12 App. Cas. 524 ; by worms ; The Giles

Loring, 48 Fed. 463 ; confiscation of cargo as

contraband by a foreign court ; 10 Q. B. 517

;

damage caused by an accident to machinery
that would equally have occurred on land

under similar condition; 12 App. Cas. 592;

retardation of the voyage by which meats
are spoiled; L. R. 4 C. P. 206; encountering
heavy seas; The Gulnare, 42 Fed. 861; an
explosion by which a hole was made in a
ship's bottom and the cargo was injured by
water; The G. R. Booth, 171 U. S. 450, 19
Sup. Ct. 9, 43 L. Ed. 234.

A wrongful jettison of sound cattle by or-

der of the master from unfounded apprehen-
sions during rough weather was held not a
loss by peril of the sea ; Compania de Navi-
gacion la Flecha v. Brauer, 168 D. S. 104, 18

Sup. Ct. 12, 42 L. Ed. 398.

If the jettison of cargo or damage thereto

is rendered necessary by, or due to, any
fault or breach of contract on the part of the

owner or master of the vessel, the loss must
be attributed to that cause, rather than to

the sea peril, although that may enter into

the case; Corsar v. Spreckles & Bros. Co.,

141 Fed. 260, 72 C. C. A. 378.

Where a cargo was damaged by water
which reached it through a pipe which had
been gnawed by rats, it was held that the

ship was responsible for the whole damage
to the cargo, less such portion as could be
shown affirmatively to have been done by
sea peril ; The Euripides, 71 Fed. 728, 18 C.

C. A. 226, 38 U. S. App. 1.

Where the loss might not have occurred

but for the unseaworthiness of the ship or

the negligence or breach of contract of the

owner or master, it would seem that the

owner is not exonerated by the fact that the

proximate cause of the loss was a peril of

the sea; The Portsmouth, 9 Wall. (U. S.)

684, 19 L. Ed. 754; 14 C. B. n. s. 59.

The owner of a ship cannot enforce con-

tribution from the owners of the cargo to

defray exi)enses incurred in rescuing the

vessel from a peril encountered from bad

seamanship or from the untrustworthy char-

acter of the vessel, but is entitled to such

contribution where the peril incurred was
one solely incident to navigation, unmixed
with negligence on the part of the owner or

the crew; Berry Coal & Coke Co. v. R. Co.,

116 Mo. App. 214, 92 S. W. 714.

The mere fact of a collision at sea is not

proof that it occurred in such a way as to

be a peril of the sea; 11 P. D. 170. The
burden of proof is on the shipowner; The
Giava, 56 Fed. 243; The Mascotte, 51 Fed.

605, 2 C. C. A. 399, 1 tJ. S. App. 251; if

goods are lost, the presumption is that it
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was the fault of the carrier; CJhrlstie v. The
Craigton, 41 Fed. 62.

The exception in a charter-party as to dan-
gers of the seas and navigation, is not ap-

plicable to the perils which arise from a
breach of the ship-owner's obligation; Bowr-
ing V. Hebaud, 56 Fed. 520, 5 O. C. A. 640, 11

r. S. App. 648.

The mere fact that goods are damaged by
sea water entering the ship does not create

a presumption of damage by peril of the sea
even when aided by the presumption of sea-

worthiness, for the water may still have got
in through negligence; The Queen of The
Pacific, 75 Fed. 74. But where sea perils

have been encountered adequate to cause
damage to a seaworthy ship and there is

general proof of seaworthiness, the damage
IS presumptively due to such perils; The
Sandfield, 79 Fed. 371.

Freight or passage money paid in advance
may be recovered back if the voyage be bro-

ken up by a peril of the sea and the carrier

fails to complete the contract; Chase v. Ins.

Co., 9 Allen (Mass.) 311.

See Act op God ; Foetuitous Event ; Hab-
TEE Act; PrLor; Resteaint or RuMis; Sea.-

WOETHT.

PERINDE VALERE. A writ of dispensa-

tion granted 'by the, pope to a clerk admitted
to a benefice, although incapable. Gibs. 87;
3 Burn, Eccl. L. 111.

PERIOD. A stated and recurring interval

of time, a round or series of years, by which
time is measured. People v. Leask, 67 N.

Y. 528.

When used to designate an act to be done
or to be begun, though Its completion may
take an uncertain time, as for instance, the

act of exportation, it must mean the day
on which the exportation commences. Samj)-

son V. Peaslep, 20 How. (U. S.) 579, 15 L.

Ed. 1022. See Time.

PERIODICAL PAYMENTS. Payments oc-

curring periodically, that is, at fixed times

from some antecedent obligation and not at

variable periods at the discretion of indi-

viduals. 42 L. J. Ch. 337.

PERIODICAL PUBLICATIONS. This term

In the post office act of March 3, 1879, as

used in its obvious and actual sense, denotes

the generally understood class of publica-

tions commonly called by the name of peri-

odicals. Houghton V. Payne, 194 U. S. 88, 24

Sup. Ct. 590, 48 L. Ed. 888. A periodical, in

the postal laws, implies that no single num-
ber of a series is a complete book in itself;

Smith V. Hitchcock, 226 V. S. 58, 33 Sup. Ct
6, 57 L. Ed. 119.

A post office department order relating to

the transportation of periodicals was held

not illegal as constituting an unjust discrim-

ination against certain periodicals; Review

of Reviews Co. v. Hitchcock, 192 Fed. 359.

See Peeiodical Woek.

PERIODICAL WORK. Within the copy-:

right act, 5 & 6 Vict., one that comes out
from time to time and is miscellaneous in

Its articles ; 16 L. J. Ch. 142 ; but a news-
paper has been held not a periodical within

that act; 39 L. J. Ch. 132; L. R. 9 Eq. 324;

contra, 50 L. J. Ch. 621 ; 17 Ch. D. 708.

See Peeiodical Publication.

PERIPHRASIS. Circumlocution; the use

of other words to express the sense of one.

Some words are so technical in their mean-
ing that in charging offences in indictments

they must be used or the indictment will not

be sustained; for example, an indictment for

treason must contain the word traitorously;

an indictment for burglary, hurgla/riously

;

and feloniously must be Introduced into ev-

ery indictment for felony; Co. 3d Inst. 15;

2 Hale, PI. Cr. 172; 4 Bla. Com. 307; Bac.
Abr. Indictment (G 1) ; Com. Dig. Indictment
(G 6) ; Cro. Car. c. 37.

PERISH. To come to an end; to cease to

be; to die.

What has never existed cannot be said to

have perished.

When two or more persons die by the same
accident, as a shipwreck, no presumption
arises that one perished before the other.

See SuEvivoE.

PERISHABLE. Subject to speedy decay.
Webster v. Peck, 31 Conn. 498.

PERISHABLE GOODS. Goods which are
lessened in value and become worse by being
kept.

Losses due to the natural decay, deteriora-
tion, and waste of perishable goods in the
hands of a carrier are excusable. Reference
must always be had, however, to the nature
and inherent qualities of the articles in ques-
tion, their unavoidable exposure at the time
and place, and imder the general circum-
stances, while in the charge of a carrier of
ordinary prudence, and their condition when
entrusted to him; Schoul. Bail. 397; Ameri-
can Exp. Co. V. Smith, 33 Ohio St. 511, 31
Am. Rep. 567.

In admiralty practice, property In its na-
ture perishable, or liable to deterioration,

injury, or decay, may be sold pending suit

and the proceeds brought into court to abide
the event of the suit ; Jones v. Springer, 226
U. S. 148, 33 Sup. Ct. 64, 57 L. Ed. 161 ; or
the court may order it appraised and deliver
it to the claimant, upon his paying into court
such sum of money, or giving such bond as
the court may direct; Bened. Adm. § 444;
The Alligator, 1 Gall. 148, Fed. Cas. No. 248

;

The Struggle, 1 Gall. 476, Fed. Cas. No.
13,550.

There is a similar practice In equity and
In most of the states such property when
taken in execution or under attachment, on
petition may be ordered sold, pending suit;

in which ease the proceeds of sale are held
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in place of the property. See Common Cab-

In order to authorize the court to order
property levied upon under a warrant of
attachment, to be sold as being perishable,

it must appear that such property is inher-

ently liable to deterioration and decay and
it is not sufficient to show that it will depre-
ciate in value because of changes in fashion

;

Fisk V. Spring, 25 Hun (N. Y.) 367. Fatten-
ed cattle are perishable property; McCall v.

Peachy's Adm'r, 3 Munf. (Va.) 288; also

potatoes ; Williams v. Cole, 16 Me. 208 ; skins

and furs; Astor v. Ins. Co., 7 Cow. (N. T.)

202; kid gloves; Fisk v. Spring, 25 Hun (N.

Y.) 367; but not merchantable corn; Illinois

Cent. R. Co. v. McClellan, 54 111. 67, 5 Am.
Rep. 83.

A vessel chartered mainly for the trans-

portation of bananas from Port Limon to

New York, with knowledge by her owners of

a practice to cut and prepare the bananas
in expectation of her arrival on a certain

date to load, was held liable for damage
from deterioration of the fruit by delay in

reaching Port Limon through unseaworthi-
ness; The Georg Dumois, 88 Fed. 537.

The doctrine applies to real estate in liti-

gation and liable to deteriorate; Middleton
v. R. Co., 26 N. J. Eq. 269.

See Bona Pebituba.

PERJURY. The wilful assertion as to a
matter of fact, opinion, belief, or knowledge,
made by a witness in a judicial proceeding

as part of his evidence, either upon oath or

in any form allowed by law to be substituted

for an oath, whether such evidence is given

in open court, or in an affidavit, or otherwise,

such assertion being known to such witness

to be false, and being intended by him to

mislead the court, jury, or person holding
the proceeding. 2 Whart. C. L. § 1244.

The wilful giving, under oath, in a judi-

cial proceeding or course of justice, of false

testimony material to the issue or point of

inquiry. 2 Bish. N. Cr. Law § 1015.

It consists in swearing wilfully and cor-

ruptly to some matter which is untrue.

State V. Smith, 63 Vt. 201, 22 Atl. 604.

Various false statements in one oath con-
stitute but a single offense; Black v. State
(Ga.) 79 S. B. 173.

The mtention must Be wilful. The oath
must be taken and the falsehood asserted
with deliberation and a consciousness of the
nature of the statement made; for if it has
arisen in consequence of inadvertency, sur-

prise, or mistake of the import of the ques-

tion, there was no corrupt motive ; Hawk.
PI. Cr. b. 1, c. 69, s. 2 ; Cro. Eliz. 492 ; U. S.

v. Babcock, 4 McLean 113, Fed. Oas. No.

14,488; 11 Q. B. 1028; State v. Lea, 3 Ala.

602; People v. Brown, 74 Cal. 306, 16 Pac. 1.

But one who swears wilfully and deliberate-

ly to a matter which he really believes, and
which is false, and which he had no proba-

ble cause for believing, is guilty of perjury

;

Com. V. Cornish, 6 Binn. (Pa.) 249. And so

is one who swears falsely, though he testi-

fies against his will ; Com. v. Turner, 98 Ky.

526, 33 S. W. 88. Where a bankrupt, having

submitted the facts fairly to his counsel,

swore to a schedule wrongly made out on his

advice, it was not perjury ; U. S. v. Conner,

3 McLean 573, Fed. Cas. No. 14,847 ; but ad-

vice of counsel sought as a cover, in bad
faith, is no excuse; Tuttle v. People, 36 N.

Y. 431 ; nor is intoxication ; People v. Willey,

2 Park. Cr. C. (N. Y.) 19; Schaller v. State,

±4 Mo. 502; though it may be considered by
the jury on the question of intent; Lytle v.

State, 31 Ohio St. 196.

The oath mint he false. The party must
believe that what he is swearing to is ficti-

tious ; and if, intending to deceive, he as-

serts that which may happen to be done
without any knowledge of the fact, he is

equally criminal, and the accidental truth

of his evidence will not excuse him ; Co.

3d Inst. 166 ; Hawk. PI. Cr. b. 1, c. 69, s. 6

;

1 Bish. N. Cr. L. § 437. See People v. Bur-
den, 9 Barb. (N. Y.) 467; 1 C. & K. 519; Gib-

son V. State (Tex.) 15 S. W. 118. As, if a

man swears that D revoked his will in his

presence, if he really had revoked it, but it

was unknown to the witness -that he had
done so, it is perjury; Hetl. 97. Knowledge
by a witness that his testimony is false, is

tested, like intention generally, by sound
mind and discretion, and by all the circum-

stances; soundness of mind, where nothing

to the contrary appears, being assumed;
McCord V. State, 83 Ga. 521, 10 S. E. 437.

The party must 6e lawfully sworn. The
person by whom the oath is administered
must have competent authority to receive it

;

an oath, therefore, taken before a private

person, or before an officer or court iaving
no jurisdiction, will not amount to perjury,

"For where the court hath no authority to

hold plea of the cause, but it is coram non
judice, there perjury cannot be committed;"
Jackson v. Humphrey, 1 Johns. (N. Y.) 498;

3 C. & P. 419; Com. v. White, 8 Pick. (Mass.)

453; 12 Q. B. 1026; Co. 3d Inst. 166; State

V. Wymberly, 40 La. Ann. 460, 4 South. 161;

U. S. V. Hall, 131 U. S. 50, 9 Sup. Ct. 668,

33 L. Ed. 97. See Renew v. State, 79 Ga.

162, 4 S. E. 19 ; Anderson v. State, 24 Tex.
App. 715, 7 S. W. 40 ; Butler v. State, 36 Tex.

Cr. R. 483, 38 S. W. 46 ; State v. Gates, 107

N. C. 832, 12 S. E. 319 ; State v. Wilson, 87
Tenn. 693, 11 S. W. 792.

But it has been held that the indictment
need not aver jurisdiction of the case In

which the perjury was committed; Com. v.

Hatfield, 107 Mass. 227; State v. Newton, 1

G. Greene (Iowa) 160, 48 Am. Dec. 367.

And generally there need be no averment as

to how the authority of the officer or juris-

diction was acquired; 6 B. & C. 102; Eighmy
V. People, 79 N. Y. 546 ; State v. Dayton, 23



PERJURY 2567 PERJURY

N. J. L. 49, 53 Am. Dec. 270 ; bnly a general
allegation of jurisdiction Is required; Stafer
V. State, 3 W. Va. 689.

Where a defect In the proceedings is waiv-
ed, perjury may be committed; Maynard v.

People, 135 111. 416, 25 N. E. 740. A false

affidavit win be perjury where the officer

who administered the oath was a minor, in

the absence of a statutory disqualification of
minors from holding office; Harkreader v.

State, 35 Tex. Cr. R. 243, 83 S. W. 117, 60
Am. St. Rep. 40.

The proceedings must Be judicial; Pegram
V. Styron, 1 Bail. (S. 0.) 595; Com. v. War-
den, 11 Mete. (Mass.) 406; Lamden v. State,

5 Humphr. (Tenn.) 83; Waggoner v. Rich-
mond, Wright (Ohio) 173; R. & R. 459.
Proceedings before those who are in any way
Intrusted with the administration of justice,

in respect of any matter regularly before
them, are considered as judicial for this pur-
pose; 2 Russ. Cr. 518. See Arden v. State,

11 Conn. 4.08; State v. Stephenson, 4 Mc-
Cord (S. C.) 165. Perjury cannot be com-
mitted where the matter Is not regularly be-

fore the court ; State v. Alexander, 11 N. O.

182; State v. Wyatt, 3 N. C. 56; State v.

Hayward, 1 N. & M'C. (S. O.) 546; Cook v.

Staats, 18 Barb. (N/ Y.) 407; State v.

Keene, 26 Me. 33; State v. Hall, 7 Blackf.

(Ind.) 25; 5 B. & Aid. 634. An oath not
administered pursuant to, or required or au-
thorized by, any law, cannot be made the
basis of a charge of perjury; State v. Mc-
Carthy, 41 Minn. 59, 42 N. W. 599.

The assertion must be absolute. If a man,
however, swears that he believes that to be
true which he knows to be false, it will be
perjury; 10 Q. B. 670; Com. v. Cornish, 6

Binn. (Pa.) 249. It is immaterial whether
the testimony is given in answer to a ques-

tion or voluntarily; State v. Dayton, 23 N.

J. D. 49, 53 Am. Dec. 270; Com. v. Pollard,

12 Mete. (Mass.) 225. Perjury cannot be as-

signed upon the valuation, under oath, of a
jewel or other thing the value of which con-

sists In estimation; 1 Kebl. 510. But in

some cases a false statement of opinion may
become perjury ; 10 Q. B. 670 ; Fergus v.

Hoard, 15 111. 857; State v. Lea, 3 Ala. 602;
Com. V. Edison (Ky.) 9 S. W. 161.

The oath mmst be material to the question

1 Term 63; Com. v. Knight, 12

274, 7 Am. Dec. 72; White v. State,

1 Smedes & M. (Miss.) 149; Steinman v.

McWIlUams, 6 Pa. 170; State v. Smith, 40

Kan. 681, 20 Pac. 529 ; State v. Lawson, 98

N. O. 759, 4 S. E. 134 ; People v. Perazzo, 64

Cal. 106, 28 Pac. 62. See Gahdy v. State, 23

Neb. 436, 36 N. W. 817; State v. Bllze, 111

Mo. 464, 20 S. W. 210. Where the facts

sworn to are wholly foreign from the pur-

pose and altogether Immaterial to the mat-

ter In question, the oath does not amount to

perjury ; 2 Russ. Cr. 521 ; Co. 3d Inst. 167

;

8 Ves. 85; Bae. Abr. Perjury (A) ; Hinch v.

State, 2 Mo. 158; People v. Ah Sing, 95 Cal.

657, 30 Pac. 796. But all false statements

wilfully and corruptly made by a witness as

to matters which afEect his credit are ma-

terial; [1895] 1 Q. B. 797; and so is every

question on cross-examination which goes to

the credit of a witness, as, whether he has

been before convicted of felony ; 3 O. & K.

26 ; 1 C. & M. 655. And see Com. v. Pollard,

12 Mete. (Mass.) 225; Williams v. State, 28

Tex. App. 301, 12 S. W. 1103. False evi-

dence, whereby, on the trial of a cause, the

judge is induced to admit other jnaterial evi-

dence, even though the latter evidence Is

afterwards withdrawn by counsel, or though

it was not legally receivable, is indictable as

perjury; 2 Den. O. C. 302; 3 G. & K. 802.

It is perjury where the witness swears

falsely in giving evidence legally inadmis-

sible, but which becomes material by being

introduced in evidence; Meyers v. U. S., 5

Okl. 173, 48 Pac. 186.

The materiality of the false oath is for

the court and not for the jury; U. S. y.

Singleton, 54 Fed. 488; People v. Lem You,

97 Cal. 224, 32 Pac. 11; Stanley v. U. S., 1

Okl. 336, 33 Pac. 1025.

Formerly it required the testimony of

more than one witness to convict one ac-

cused of perjury ; 4 Bla. Com. 358 ; 2 Russ.
Cr. 1791; but this rule Is relaxed so as to

permit a conviction on the testimony of one
witness with corroborating circumstances;

U. S. V. Wood, 14 Pet. (U. S.) 440, 10 L. Ed.

527; Com. v. Butland, 119 Mass. 317; State

V. Heed, 57 Mo. 252; Hashagen v. U. S., 169

Fed. 396, 94 C. C. A. 618; even where the
statute makes the crime an exception to the
requirement of only one witness; State v.

Glbbs, 10 Mont 213, 25 Pac. 289, 10 L. R. A.

749; but the corroboration must be strong;

Woodbeck v. Keller, 6 Cow. (N. Y.) 118;
and to a material point; State v. Buie, 43
Tex. 532 ; though It may be circumstantial

;

Hernandez v. State, 18 Tex. App. 134, 51
Am. Rep. 295.

A defendant in a criminal prosecution,
who testifies in his own behalf and of his
own accord, is guilty of perjury if he testi-

fies falsely. He is to be treated the same
as any other witness ; State v. Hawkins, 115
N. O. 712, 20 S. B. 623 ; Murphy v. State, 33
Tex. Cr. R. 314, 26 S. W. 395; Hutcherson v.

State, 33 Tex. Cr. R. 67, 24 S. W. 908 ; State
V. Park, 57 Kan. 431, 46 Pac. 713.

Where one person arranges with another
to commit perjury, both are in iiari delicto;
Anderson v. Oarkins, 135 U. S. 483, 10 Sup.
Ct. 905, 34 L. Ed. 272. An attempt to Induce
a person to commit perjury on the con-
templated trial of an Indictment not yet re-

turned, has been held not to be subornation
of perjury; State v. Howard, 137 Mo. 289, 38
S. W. 908.

The immunity from prosecution on ac-
count of testimony by a bankrupt under ex-
amination does not protect him from indict-
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ment for perjury; Edelstein v. V. S., 149
Fed. 636, 79 O. 0. A. 328, 9 L. K. A. (N. S.)

236, and note; contra, U. S. v. Simon, 146
Fed. 89; In re Gaylord, 112 Fed. 668, 50
0. C. A. 415, the latter being, on this point, a
dictum; in the first case a writ of certiorari
was denieS; Bdelsteln v. U, S., 205 U. S. 543,

27 Sup. Ot. 791, 51 L. Ed. 922, and subse-

quently the decision thus "left undisturbed
by the supreme court" (as Lacombe, J., ex-

presses it) was followed in another circuit

court of appeals ; Wechsler v. XJ. S., 158 Fed.

579, 86 C. C. A. 37.

Punishment of perjury is provided for by
statutes in all the states, and also by the
United States when it is committed in any
proceeding by or under federal laws; U. S.

R. S. i§ 5392-5396. For a form of indict-

ment approved as correct in every substan-

tial part, see Bucklin v. U. S., 159 U. S. 682,

16 Sup. Ct. 182, 40 L. Ed. 304.

The power of punishing witnesses for tes-

tifying falsely in a judicial proceeding be-

longs peculiarly to the government in whose
tribunals that proceeding is had; Ee Loney,

134 U, S. 372, 10 Sup. Ct. 384, 33 L. Ed. 949.

In general, perjury is committed as well

by making a false affirmation as a false

oath. See Oath.
It is unnecessary, in an indictment for

perjury in making an affidavit under K. S. §

5396, to set out the affidavit at length; U. S.

V. Law, 50 Fed. 915. ,

*

The accused may show that his memory
had become unreliable by reason of the near
approach of paresis ; State v. Coyne, 214
Mo. 344, 114 S. W. 8, 21 L. R. A. (N. S.)

993 ; Leaptrot v. State, 51 Fla. 57, 40 South.

616; People v. Doody, 172 N. Y. 165, 64 N.
E. 807.

As to the effect of perjury upon a judg-

ment obtained by means of it, the general

rule is that false swearing or perjury at the
trial is not alone sufficient to warrant the

setting aside of the judgment; Ross v. Wood,
70 N. T. 8; Greene v. Greene, 2 Gray
(Mass.) 361, 61 Am. Dee. 454; Pico v. Cohn,
91 Cal. 129, 25 Pac. 970, 13 L. R. A. 336, 25
Am. St. Rep. 159; Graves v. Graves, 132 la.

199, 109 N. W. 707, 10 Ann. Cas. 1104, 10 L.

R. A- (N. S.) 216, and note to this and two
other cases from Kansas and North Carolina,

where the cases are collected with the result

of sustaining the general rule as stated,

though with some conflict of decision. The
rule is declared in U. S. v. Throckmorton, 98
U. S. 61, 25 tr. Ed. 93, but some doubt was
raised by Marshall v. Holmes, 141 U. S. 589,

12 Sup. Ct, 62, 35 L. Ed. 870; but in U. S. v.

Gleeson, 90 Fed. 778, 33 C. C. A. 272, the
court declined to treat the latter case as

limiting the rule of the former. In Kersey
V. Rash, 3 Del. Ch. 321, it was said by Bates,

Ch., that "if a verdict were obtained by
means of perjury which the defendant at

law, through surprise or the disability of

sickness, was unable to meet, a court of law

would grant a new trial, or if the perjury

were discovered too. late for application to

a court of law, equity might well relieve."

But in Steele t. Culver, 157 Mich. 344, 122

N. W. 95, 23 L. R. A. (N. S.) 564, it was
held that where a judgment was confessedly

obtained by perjury, equity will not enjoin

its enforcement ; so in Maryland Steel Co. v.

Marney, 91 Md. 360, 46 Atl. 1077; contra,

Boring v. Ott, 138 Wis. 260, 119 N. W. 865,

19 L. R. A. (N. S.) 1080. The note above
cited in 10 L. R. A. (N. S.) 216, shows some
conflict in the state courts and also in Eng-
land and Canada, and it may be referred to

for cases too numerous for citation here.

No civil action lies for perjury so long as

the judgment procured by it stands ; Stevens

V. Eowe, 59 N. H. 578, 47 Am. Rep. 231;

Verplanck v. Van Buren, 76 N. Y. 247 ; Dun-
lap V. Glidden, 31 Me. 435, 52 Am. Dec. 625;
Cunningham v. Brown, 18 Vt. 123, 46 Am.
Dec. 140.

One who has lost a case by perjury of a
witness against him cannot sue the witness;

Godette v. Gaskill, 151 N. 0. 52, 65 S. E. 612,

24 L. R. A. (N. S.) 265, 134 Am. St. Rep.

964 ; Horner v. Schinstock, 80 Kan. 136, 101

Pac. 996, 23 L. R. A. (N. S.) 134, 18 Ann.
Cas. 21; Cunningham v. Brovra, 18 Vt. 123,

46 Am, Dec. 140; Cro. Jac. 601; Cro. Eliz.

520.

See a note collecting the cases on nearly

every point of the law of perjury in 85 Am.
Dec. 488-501.

PERMANENT. This word does not al-

ways embrace the idea of absolute perpetui-

ty; Hascall v. Madison University, 8 Barb.
(N. Y.) 185; or forever, or lasting forever,

or existing forever; Texas & P. R. Co. v.

Marshall, 136 U. S. 393, 10 Sup. Ct 846, 34
D. Ed. 385; Bassett v. Johnson, 2 N. J. Eq.
155. Where the citizens of a locality are
induced to give large sums of money for the
establishment of an educational institution,

it means that the place agreed on shall be
the site of the institution so long as it shall

endure; Hascall v. Madison University, 8
Barb. (N. Y.) 186.

PERMANENT ABODE. A domicil, a
home, which a party is at liberty to leave,

as interest or whim may dictate, but with-
out any present intention of changing it.

Dale V. Irwin, 78 111. 181. See Non-Resi-
DENT ; Domicil; Home.

PERMANENT EMPLOYMENT. Employ-
ment for an indefinite time which may be
severed by either party. Lord v. Goldberg,

81 Cal. 596, 22 Pac. 1126, 15 Am. St. Rep. 82

;

Perry v. Wheeler, 12 Bush (Ky.) 541; 4 O.

B. 479.

PERMANENT TRESPASS. A trespass

consisting of trespasses of one and the same
kind, committed on several days, which are,

in their nature, capable of renewal or con-
tinuation, and are actually renewed or con-
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Onued from day to day, so that the particu-

lar injury done on each particular day can-

not be distinguished from what was done on

another day. In declaring for such trespass-

es, they may be laid with a contlnuando; 3

Bla. Com. 212; Bac. Abr. Trespass (B 2,

I 2) ; 1 Saund. 24, n. 1 ; Pollock, Torts 482.

See CoNTiNUANDo; Trespass.

PERMISSION. A license to do a thing;

an authority to do an act which without

such authority would have been unlawful.

A permission difCers from a law: it is a
check upon the operations of the law.

A negation of law, arising either from
the law's silence, or its express declaration.

Ruth. Nat I/, b. 1, e. 1.

Express permissions derogate from some-

thing which before was forbidden, and may
operate in favor of one or more persons, or

for the performance of one or more acts, or

for a longer or shorter time.

Implied permissions are those which arise

from the fact that the law has not forbidden

the act to be done.

PERMISSIVE. Allowed; that which may
be done: as, permissive waste, which is the

permitting real estate to go to waste. When
a tenant is bound to repair, he is punishable

for permissive waste. See Waste.

PERMISSIVE LETTERS. In a note by
the secretary of the navy, October 1, 1861,

this term was used as indicating an author-

ity something less than a grant of letters of

marque. See 2 Hall. Int. L. Baker's ed.

120.

PERMIT. A license or warrant to do
something not forbidden by law : as to land
goods imported into the United States, after

the duties have been paid or secured to be
paid. Act of Congr. March 2, 1799, s. 49, cl.

2. See form of such a permit, Gordon Dig.

App. II. 46.

It denotes a decided assent; Chicago v.

Stearns, 105 111. 558. It may mean suffer;

7 Ch. Dlv. 145; although it is more positive

than allow or suffer ; Chicago v. Stearns,

105 111. 558. It implies consent given or
leave granted; Loosey v. Orser, 4 Bosw. (N.
T.) 391. It has been defined to mean allow
by not prohibiting. Com. v. Curtis, 9 Allen
(Mass.) 266. jEvery definition of suffer or
permit includes knowledge of what is to be
done under the sufferance or permission and
intention that what is done was what was to

be done; Gregory v. U. S., 17 Blatch. 325,

Fed. Cas. No. 5,803.

See Easement; License.

PERMUTATION. In Civil Law. Ex-
change ; barter.

This contract Is formed by the consent
of the parties; but deliveiy is indispens-

able, for without it it is a mere agreement.
Dig. 31. 77. 4; Code 4. 64. 3.

Permutation differs from sale in this, that

1b the former a delivery of the articles

sold must be made, while In the latter it

is unnecessary. It agrees with the con-

tract of sale, however, in the following par-

ticulars: that he to whom the delivery is

made acquires the right or faculty of pre-

scribing; Dig. 41. 3. 4. 17; that the con-

tracting parties are bound to guarantee to

each other the title of the things delivered

;

Code 4. 64. 1; and that they are bound to

take back the things delivered when they

have latent defects which they have conceal-

ed; Dig. 21. 1. 63. See Aso & M. Inst. b.

2, t 16, c. 1; Mutation; Tbansfee.

PERMUTATIONE. A writ to an ordinary

commanding him to admit a clerk to a bene-

fice upon exchange made with another.

Cowell.

PERNANCY (from Pr. prendre, to take).

A taking or receiving, e. g. of rents.

PERNOR OF PROFITS. He who receives

the profits of lands, etc. A cestui qui use,

who is legally entitled and actually does re-

ceive the profits, is the pernor of profits.

Termes de la Ley.

An expression used in early English stat-

utes to designate one who had a beneficial

interest in property conveyed to uses. 2

Holdsw. Hist. B. L. 402.

PERPARS. A part of the inheritance.

Fleta.

PERPETRATOR. Within the meaning of

a statute giving an action against the perpe-

trator of an act, where a servant of a rail-

road company is killed through the negli-

gence of a fellow-servant, the company itself

may be regarded as the perpetrator. Philo

V. K. Co., 33 la. 47.

PERPETUAL. That which is to last with-

out limitation as to time: as, a perpetual
statute, which is one without limit as to

time, although not expressed to be so.

PERPETUAL CURACY. The office of a

curate in a parish where there is no spiritual

rector or vicar, but where the curate is ap-

pointed to ofiiciate by the impropriator. 2

Burn, Eccl. Law 55.

The church of which the curate is per-

petual. 2 Ves. Sen. 425. See 2 Steph. Com.
11th ed. 695; 2 Burn, Eccl. Law 55; 9 Ad.
& E. 556. A3 to whether such curate may
be removed, see 2 Burn, Eccl. Law 5.

PERPETUAL EDICT. In Roman Law.
See Edict.

PERPETUAL INJUNCTION. Opposed to

an injunction ad interim, or an interlocutory
injunction; an injunction which finally dis-

poses of the suit, and is Indefinite in point
of time. See Injunction.

PERPETUAL SUCCESSION. The con-
tinuous existence which enables a corpora-
tion to manage its affairs and hold property
without the necessity of conveyances for the
purpose of transmitting it. By reason of
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this quality, this ideal and artificial person
remains, in its legal entity and personality,
the same, though frequent changes may be
made of its members; and although all of
its members may be changed, and new ones
substituted for the old, it still legally re-

mains the same. Field, Corp. § 50 ; Scanlan
V. Crawshaw, 5 Mo. App. 340.

PERPETUATING TESTIMONY. The act
by which testimony is reduced to writing as
prescribed by law, so that the same shall be
read in evidence in some suit or legal pro-
ceedings to be thereafter instituted.

The origin of this practice may be traced
to the canon law, cap. 5, X, ut lite non con-
testata, etc 8 Toullier, n. 22. Statutes ex-

ist in most of the states for this purpose.
Equity also furnishes means, to a limited ex-
tent, for the same purpose.

See Bill to Pebpetuate Testimony; In
Peepetuam Rei Memobiam.

PERPETUITY. Any Umitation tending to

take property out of commerce for a longer
period than a life or lives in being, and
twenty-one years beyond, and, in case of
a posthumous child, a few months more,
allowing for the term of gestation. Randall,
Perp. 48.

Such a limitation of property as renders
it inalienable beyond the period allowed
by law. Gilbert, Uses, Sugd. ed. 260, n.

"A future Umitation, whether executory
or by way of remainder, aud of real or per-

sonal property, which is not to vest till

after the expiration of or which will not
necessarily vest within, the period prescrib-

ed by law for the creation of future estates,

and which is not destructible by the person
for the time being entitled to the property
subject to the future limitation, except with
the concurrence of the person interested in

the contingent event" Lewis, Perpetuities

ch. 12. This was said by Gibson, C J., to

be the nearest approach to a perfect defini-

tion of a perpetuity; Hillyard v. Miller, 10
Pa. 334.

It is suggested that some confusion has
arisen in connection with the law of per-

petuities because of a certain ambiguity in

the legal definition of the term itself. "The
original meaning of a perpetuity is an in-

alienable, indestructible interest. The sec-

ond artificial meaning is, an interest which
will not vest to a remote period. This latter

is the meaning which is attached to the term
when the rule against perpetuities is spoken
of;" Gray, Perp. § 140. The author last

cited considers it a matter of regret that the

rule should not have been known as the rule

against remoteness, rather than the rule as

against perpetuities.

The comment was made upon this state-

ment that notwithstanding the declaration

quoted from this author, "yet in all his

Illustrations he shows that interests which

were destructible were not perpetuities"

;

Miffin's Appeal, 121 Pa. 205, 15 Ati. 525, 1

L. R. A. 453, 6 Am. St. Rep. 781, where it is

held that indestructibility of the estate of

the person, for the time being entitled to the

property, is essential to constitute a perpe-

tuity.

The fdllowing is suggested as the true

form of the rule: "No interest subject to

a condition precedent is good, unless the

condition must be fulfilled, if at all, within

twenty-one years after some life in being

at the creation of the interest;" Gray, Perp.

201. A later work adheres more closely to

the familiar phraseology (a course which
has great advantages in the discussion of

common-law rules of decision), in defining

it as a rule which "forbids the postpone-

ment of the vesting of real or personal prop-

erty for an estate in fee-simple, in tail or

absolute interest, during a longer period

than lives in being and twenty-one years

after, an extension being allowed for gesta-

tion if gestation exists ;" Brett, L. Cas. Mod.
Eq. 47. See, also, McArthur v. Scott, 113

U. S. 340, 5 Sup. Ct. 652, 28 L. Ed. 1015 ; L.

R. 44 Ch. D. 85. The rule against perpetui-

ties as distinguished from that against mak-
ing estates indefinitely inalienable, concerns

itself only with the vesting or assignment of

estates and not with their termination;

Brooks V. Belfast, 90 Me. 318, 38 Atl. 222;

and when properly so limited, it is applicable

to a gift in trust for charity ; id. An In-

teresting case in Colorado holds that not-

withstanding statutory adoption, in that

state, of the common law prior to 4 James
I., English decisions after that year are to be
regarded as authority in determining what
the common law as to perpetuities was at

that time; Ohilcott v. Hart, 23 Colo. 40, 45

Pac. 391, 35 L. R. A. 41.

The rule against perpetuities is one of

decision only, and in England is affected

only by statute under what is known as the

Thelluson Act, the passage of which was
occasioned by litigation arising under the
will of Peter TheUuson who died in 1797.

See Thelluson v. Woodford, 4 Ves. Jr. 227;

11 Ves. 112. lor the text of the act see

Gray, Perp. Appx. B. note; and for the

history of the litigation which led to it, see

Hargrave, Thelluson Case, ch. 1.

The act was directed against trusts for

accumulation, ouch a trust which violates

the rule against perpetuities is wholly void,

but one which is good within the rule might
violate the Thelluson Act and be void for

the excess; Gray, Perp. § 687. The act pro-

hibits accumulations other than during four

distinct periods, the language being: "For
any longer term than the life or lives of

any such grantor or grantors, settler or set-

tlers; or the term of twenty-one years from
the death of any such grantor, settler, de-

visor, or testator; or during the minority or
respective minorities of any person or per-

sons who shaU be living, or en ventre sa
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mere at the time of the death of such gran-

tor, devisor, or testator; or during the mi-

nority or respective minorities only of any
person or persons who, under the uses or

trusts of the deed, surrender, will, or other
assurances directing such accumulations,

would, for the time being, if of full age, be
entitled unto the rents, issues and profits, or

the interest, dividends, or annual produce so

directed to be accumulated." And only one
of these periods can be taken ; 16 Sim. 391

;

25 Ch. D. 729. In Pennsylvania there is a
statute of the same kind. Act 1853, Apr. 18,

§ 9, the text of which will be found in Gray,
Perp. Appx. B. In Alabama accumulations
are prohibited for more than ten years, or

to the termination of minority in case of a
minor in being at the date of conveyance or

death of the testator.

The legislation on the subject of perpetui-

ties has been classified as of three kinds: 1.

A general provision that perpetuities shall

not be allowed. 2. A short and simple stat-

ute declaring or modifying the law. 3. An
elaborate scheme to be substituted for the

common law.

The first class consists mainly of consti-

tutional provisions in Arkansas, Nevada,
North Carolina, Tennessee, Texas, and Ver-

mont. A similar provision existed formerly

in Florida, but was omitted in the last con-

stitution. The second class includes Georgia,

Iowa, and Kentucky, with statutes prop-

erly declaratory of the common law ; and
Alabama, Connecticut, North and South Da-
kota, the District of Columbia, Idaho, In-

diana, Mississippi, New Jersey, Ohio, and
Pennsylvania, where the common-law rule is

somewhat modified. The third class em-
braces the states which have followed, in

the main, the New York statute, providing

against, (1) remoteness of Interests in land;

(2) accumulation of land and profits there-

from ; (3) the same as to personal property.

Michigan and Minnesota have followed the

first and second parts of the New York sys-

tem, and Indiana substantially the whole of

it. The prohibition of this legislation is

against a restraint upon the power of alien-

ation for more than two lives in being at

the creation of the estate. But in Indiana,

California, and Dakota, where the New York
system to a large extent was followed, the

restraint was not confined to two existing

Uves. In Wisconsin, where the New York
statute was first followed exactly, in 1887,

the period was extended to two lives in be-

ing and twenty-one years thereafter. See

Gray, Perp. Appx. B. & C. ; 1 Stlms. Am.
Stat. L. § 1440. The rule affects both legal

and equitable Interests and real and per-

sonal estate; it is not of feudal origin, but

the outgrowth of necessities of modem
times; and while strictly applied, regard is

had rather to substance than form ; Gray,

Perp. §§ 202, 203.

Under the common-law rule there is no

limit to the number of lives that can be

taken ; 11 Ves. 146.

A trust for as long a period under the

statute as is possible is legal at common-law
and is Umited for the lives of the annuitants

and 21 years after the last survivor's death;

Mtchle v. Brown, 211 U. S. 321, 29 Sup. Ct.

106, 53 li. Ed. 202, where there were forty

annuitants (lives) in being.

The limitations of an estate pur auter vie

cannot be too remote; 3 P. Wms. 262. Gift

to support animals during their lives and
the life of the survivor was held good with-

in the rule ; 41 Ch. Dlv. 552. For the pur-

poses of the rule men and women are deem-

ed capable of having issue as long as they

live; 1 Cox 324. A condition subsequent in

a conveyance giving a right of re-entry for

condition broken is subject to the rule when
attached to the' fee or the grantor's entire

interest; [1899] 2 Ch. 540. In the United
States, these rights of re-entry are not sub-

ject to the rule, on the ground that they are

old common law rights. By statute some
states provide that no condition can be im-

posed to continue in effect for more than a
specified time, usually from twenty to thirty

years.

A testatrix gave an estate to a trustee to

accumulate the income until her youngest
living grandchild should reach 21, and then
to pay over annually to her grandchildren.
The gift was held bad on the ground that
payment need not be made until one year
after the fund accrues, which would be 22
years from the creation of the interest; Fos-
dick V. Fosdlck, 6 Allen (Mass.) 41.

Powers are within the rule and generally
are prevented from being too remote, be-

cause they can last only during the continu-
ance of the trust and generally some one is

found within the rule who has an absolute
vested interest, and then these powers of
sale simply cease altogether or else they are
considered as existing, but are destructible
by the one having the absolute Interest, and
so are not too remote; Pultizer v. Living-
ston. 89 Me. 359, 36 Atl. 635.

1. If a power can be exercised at too re-

mote a period, any estate appointed under
it is bad. 2. It does not follow, because ap-
pointments may be bad, that the power is

bad. 3. Remoteness of appointment depends
on its distance from the creation and not the
exercise of the power.
Where the donee of the power appoints to

one of the objects of the power by giving her
a general power of appointment to such per-
sons as she sees fit, the appointment is good
on the ground that giving a general power of
appointment is considered the same as giving
the absolute estate; 2 CI. & F. 453.

Where a testator devised his property in
trust for his children Uving at his death and
if any are dead then the share of such to go
to his children, and gave the trustee power
to sell the property, such power is valid, in-
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asmuoh as the objects have the equitable es-

tate and can call for a conveyance of the
legal estate at any time; Cooper's Estate,
150 Pa. 576, 24 Atl. 1057, 30 Am. St. Rep.
829. The testator devised property upon
trust for A for life and then to A's children
as he shall by deed or will appoint. By
will, A directed that £2000 be paid to each
of his. daughters when attaining 24, the resi-

due to be divided among his sons equally
when attaining 24. A died and at his death

'two of his children were undei' 3 years of

a:ge. Held that the gifts to daughters were
independent gifts, and those of them which
camia within the rule were good, but that

the gifts to sons were to them as a class,

and that they all failed ; 30 Beavan 111. We
are not, solely, limited to read the exact

words of the appointment into the original

power in order to determine whether the

gift as created comes within the rule, but

can as part of the description take the per-

sons designated by the donee with their

actual circumstances at the time of the ap-

pointment, e. g. if all the sons had been over

3 years of age at testator's death, then the

appointment would have been good; id. So
at the time the power was created, was it

certain that if donee made an appointment
such as he actually made it would have vest-

ed within the power ; L. R. 16 Eq. 1 ; contra.

Smith's Appeal, 88 Pa. 492. When English

courts speak of a general power, they mean
a general power to appoint by deed or will;

39 L. J. Ch. N. S. 188; however, in 29 Chan.

Div. 251, it was decided that giving a general

power to appoint by will is just like giving

absolute ownership, and this case would
seem to overrule the preceding case in 39 L,

J. Ch. N. S. 188.

Gifts to charity are an exception to the

rule and a gift over from one charity to an-

other at a period beyond the rule is good;

[1891] 3 Ch. 252.

The rule is not one to carry out testator'ts

intentions and you cannot vary the same on

account of the rule.

In the application of the rule, a child en

ventre »a mere is to be considered as in be-

ing, irrespective of whether it be for the

child's benefit or not; 7 Term 100.

The principle controlling the allowance of

the period of gestation under the rule is,

that life begins from conception and it is

sufficient if the person entitled to a future

interest at majority is begotten though not

born within a life in being at its creation;

Gray, Perp. § 220. This principle has been

extended to allow two periods of gestation

;

7 Terin 100 ; and it has been a subject of

discussion whether three might be allowed

;

3 Yo. & Coll. 328; Lewis, Perp. 726; Gray,

Perp. § 222. The time runs only from the

creation of the interest, and if by will, then

the situation is taken as it is at the testa-

tor's death and not at the time of making
the wiUi

An interest is not obnoxious to the rule

if it begins within the required limits al-

though it may end beyond them; Pulitzer

V. Livingston, 89 Me. 359, 36 Ati. 635.

Where a future interest is void as against

the rule, prior liitiitations will be treated

precisely as if the void limitation had been

omitted ; Church in Brattle Square v. Grant,

3 Gray (Mass.) 142, 63 Am. Dec. 725; 4 Ves.

Jr. 427; Saxton v. Webber, 83 Wis. 617, 53

N. W. 905, 20 L. R. A. 509. See an extended
note classifying and analyzing the cases, 20
L. R. A, 509. Subsequent limitations though
not in tljemselves too remote, following -an

interest too remote were held by Sugden, L.

C, to fail. The authorities relied upon for

this view are to be found in his argument
as counsel in Beard v. Westcott, 5 B. & Aid.

801, and his decision as chancellor in Mony-
penny v. Bering, 2 De G. M. & G. 145. In
Beard v. Westcott, the limitation was held

good in the common pleas; 5 Taunt. 393;
and bad in the king's bench ; 5 B. & Aid. 801.,

The latter view is seriously controverted as

not supported by the authorities dted m
Sudgen's argument; Gray, Perp. §§ 251-257;

Lewis, Perp. 421, 661.

A limitation of a legal estate to the un-

born children of an unborn person, i. e. a
contingent remainder, is bad and not within

the rule, on the ground that a possibility

limited on a possibility Is bad; 44 Ch. Div.

85. This rule applies to equitable as well

as legal estates, but the technical doctrine

would be limited to contingent remainders.

A vested interest is not subject to the

rule, and therefore it does not affect rever-

sions and vested remainders and analogous

equita_ble Interests and interests in personal-

ty ; Gray, Perp. § 205. Whether contingent

remainders are so has been the subject of

much discussion involving the mooted ques-

tion of limiting a possibility upon a possi-

bility. That they are within the rule Is con-

tended by many authorities; Gray, Perp. §§

284r-298, where It is earnestly contended that

contingent remainders and all future Inter-

ests should fall within the rule, which con-

clusion Is also supported by Lewis, Perp. c.

16, Suppl. 97. See, also, 20 Ch. D. 562; 1

Jarm. Wills 255, 260; 2 id. 845; Wood v.

Griffin, 46 N. H. 230; 60 L. T. 247; contra,

Wms. R. P. 6th Am. ed. 274; 2 H. L. Cas.

186. See L. R. 43 Ch. D. 246.

The rule applies to personal property;

Lewis, Perp. 613; Gray, Perp. § 315; and fu-

ture estates in personalty are treated just

the same as in realty, and hence it would

seem that there can be a life estate in per-

sonalty with a vested future interest, in-

stead of stating that all fpture estates In

personalty must be executory devises ; ,3

Chan. Div. 211. In case of chattels real,

technically there could not be future vested

interests. Equitable interests are affected by

analogy to legal estates; those vested are not
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subject, and those not vested are subject to

the rule ; id. §§ 322, 323.

An option to purchase land is an equitable

interest and within the application of the

rule; 20 Ch. Dlv. 562. In England, the

practice was said to be to give an option for

the lives of the present descendants of Queen
Victoria, but as a general rule the option is

only for 21 years, because of the difficulty of

finding a life. The fact that the option is

too remote to recover the lands may or may
not affect the right to bring an action on the

breach of the contract for damages. An ac-

tion was allowed in [1906] 2 Ch. 532. Where
land was conveyed to a corporation on their

agreement to build a tunnel when called up-

on, specific performance was allowed against

the corporation, and it was held that the

rule did not apply ; [1910] 1 Chan. 12. For a
criticism of these cases, see the articles in

51 Solicitor's Jour. 648, 669 ; 54 id. 471, 501.

An option on coal lands, to be accepted

"at any future time whatsoever," is void as

constituting a perpetuity, and equity will de-

cree Its cancellation on a bill to remove a
cloud from the title to the land; Barton v.

Thaw, 41 C. C. Rep. (Pa.) 396, following L.

R. 2 Ch. D. 257, 532; Winsor v. Mills, 157
Mass. 362, 32 N. E. 352 (where an agreement
to purchase land at any time before it other-

wise should be sold was held void as being
within the rule against perpetuities) ; Starch-

er V. Duty, 61 W. Va. 373, 56 S. E. 524, 9 L.

R. A. (N. S.) 913, 123 Am. St. Rep. 990,

where an option made for one year, but to be

extended from year to year, was held void

for the same reason.

The rule against perpetuities does not af-

fect contracts unless they are such as create

rights of property; id. § 329; L. R. 43 Ch.

D. 265. The rule is not applicable to a re-

sulting trust which arises on the failure of

an estate granted for a particular use which
has ceased; Hopkins v. Grimshaw, 165 U. S.

342, 17 Sup. Ct. 401, 41 L. Ed. 739 ; nor to a
power to sell, upon the expiration of an es-

tate tail, and divide the proceeds among per-

sons then ascertainable; Barber v. R. Co.,

166 U. S. 83, 17 Sup. Ct. 488, 41 L. Ed. 925.

The statutes against perpetuities were di-

rected at private trusts and accumulations
and not at public, charitable, or eleemosy-
nary trusts or uses; Jones v. Habersham,
107 U. S. 174, 2 Sup. Ct 336, 27 L. Ed. 401

;

Potter V. Chapin, 6 Paige (N. T.) 639.

The rule cannot be invoked to defeat a
charitable use ; White v. Keller, 68 Fed. 796,

15 C. C. A. 683 ; but a gift for the encourage-

ment of yacht-racing is not such a use and
may therefore be void as a perpetuity ; [1895]

2 Ch. 657.

Where a gift over may take effect on a

number of different contingencies, which
contingencies would make some gifts good

and others bad, then, if the testator has ex-

pressly separated them, the court will give.

effect to the good limitations; however, if

the testator has not separated the contin-

gencies, then there is no reason for the court

separating them at one place any more than

another, and hence they will hold the gift

bad; 2 W. Bl. 704; 2 H. Bl. 358. There is

an exception to the above rule, when by

means of separation it is possible to have a

contingent legal remainder in realty, in

which case the court will so separate the

gifts, even though the testator has not; 7

H. Ia Cas. 531.

If a gift by wiU to a class is void as to

one of the class because against the rule as

to perpetuities, it is void as to all ; Coggin's

Appeal, 124 Pa. 10, 16 Atl. 579, 10 Am. St
Rep. 565. When a gift is made to a class,

the share which each member of the class is

to receive must be fully determined within

the limits of the rule (e. g. a gift to a class,

such as to A's children when they reach

25). Those living, at testator's death will

reach 25 during their life and when they

reach 25 the class, is closed and the interests

become vested; however, some of the other

members may die before reaching 25, and
this will Increase the shares of the others,

so it cannot be told what share each will

get until they all reach 25 or die, and hence
the share which each member will get on
final distribution has to be determined with-

in the period of the rule, or the gift is bad;
2 Mer. 363. Although persons may popularly
be spoken of as not belonging to the same
class, still they may legally belong to the
same class, as a gift to A's nephews and
testator's children at 25; 6 Sim. 485.

What appears to be a gift to a class may in

some cases be considered as separate and in-

dependent gifts to the, members of the class,

as a gift to the testator's children at 21 and
if any die such child's share to go to its

children at 21, such gift is good, as the

shares are determined during a life in being

and are not dependent on any contingency
that may arrive after this time; 11 Hare
672

; 3 De G., M. & G. 390.

Where an absolute interest is given in the

first place, and later the testator introduces

clauses modifying the gift and such clauses

are too remote, then, for the purpose of sav-

ing the bequest and preventing an intestacy,

the modifying clauses will be disregarded ; 2

Beavan 352 ; but an absolute interest must
nave been given in the first Instance; 22 L.

J. Ch. N. S. 1020. However, in England,
where a gift was made to A for life and
then to an unborn daughter, with a restraint

against anticipation, the latter clause was
disregarded and the court held that there

cannot be a restraint to last after the limits

of the rule. So a restraint on a daughter
unborn at the testator's death is bad ; 11 Ch.
Div. 645. See 15 Ch. Div. 610.

Where limitations are to take effect during
or at the determination of an estate tall,
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sucli limitations are not obnoxious to the
rule, since they are at all times within the
absolute control of the person who has the
present estate, for he can bar them, and this
is true even though the present estate is in

the hands of a minor and he is under disa-

bility to convey; 2 Bro. C. C. 215; 1 Lev. 35.

Mr. Justice Powell, in Scattergood v. Edge,
12 Mod. 278, distinguished perpetuities into

two sorts, absolute and qualified; meaning
thereby, as it is apprehended, a distinction

between a plain, direct, and palpable per-

petuity, and the case where an estate Is lim-

ited on a contingency, wnich might happen
within a reasonable compass of time, but
where the estate, nevertheless, from the na-

ture of the limitation, mignt be kept out of

commerce longer than was thought agreeable

to the policy of the common law. But this

distinction would not now lead to a better

understanding or explanation of the subject,

for whether an estate be so limited that it

cannot take effect until a period too much
protracted, or whether on a contingency

which may happen within a moderate com-

. pass of time, it equally falls within the line

of perpetuity, and the limitation is therefore

void; for it is not sufficient that an estate

may vest within the time allowed, but the

rule requires that it must; Randall, Perp.

49; Rand v. Butler, 48 Conn. 293; 7 Sim.

173 ; Odell v. Odell, 10 Allen (Mass.) 1 ; Cog-
gin's Appeal, 124 Pa. 10, 16 Atl. 579, 10 Am.
St. Rep. 565. See Cruise, Dig. tit. 32, c. 23

;

1 Belt, Suppl. to Ves. Jr. 406; 2 Ves. 357; 3

Saund. 388; Com. Dig. Chancery (4 G 1) ;

3 Ch. Cas. 1; Davis v, Williams, 85 Tenn.

646, 4 ,S. W. 8.

Under statutes of the New York class, a

devise which suspends the power of aliena-

tion for a specific time, not measured by

two lives, but by a term of years, is void;

Trowbridge v. Metcalf, 5 App. Div. 318, 39

N. Y. Supp. 241 ; Montignani v. Blade, 74

Hun 297, 26 N. Y. Supp. 670. That a con-

tingency may arise which will make the

estate alienable is immaterial, but the va-

lidity of the provision must be determined

independently of any possible agreement of

parties ; Winsor v. Mills, 157 Mass. 3tj2, 32

N. E. 352 ; but a power is not rendered void

because by its terms an appointment might
possibly be made which would not take ef-

fect within the required period; In re Law-
rence's Estate, 136 Pa. 354, 20 Atl. 521, 11

L. R. A. 85, 20 Am. St. Rep. 925.

See Option.

PERQUISITES. In its most extensive

sense, perquisites signifies anything gotten

by Industry or purchased with money, dif-

ferent from that which descends from a fa-

ther or ancestor. Bract. 1. 2, c. 30, n. 3; 1.

4, c. 22. In a more limited sense, it means
something gained by a place or office beyond

the regular salary or fee.

PERSON. A man considered according to

the rank he holds In society, with all the

right to which the place he holds entitles

him, and the duties which it imposes. Peo-

ple V. R. Co., 134 N. Y. 506, 31 N. E. 873.

The term is, however, more extensive than

man. it may include artificial beings, as

corporations ; 1 Bla. Com. 123 ; 4 Bingh. 669

;

People V. Com'rs of Taxes, 23 N. Y. 242;

ffMosi-corporations ; Sedgw. Stat. &' Const. L.

372; L. R. 5 App. Cas. 857; territorial corpo-

rations ; Seymour v. School District, 53 Conn.

507, 3 Atl. 552; and foreign corporations;

People V. McLean, 80 N. Y. 259; under stat-

utes, forbidding the taking of property with-

out due process of law and giving to all

persons the equal protection of the laws;
Smyth V. Ames, 169 U. S. 466, 18 Sup. Ct.

418, 42 L. Ed. 819 ; Gulf, C. & S. F. R. Co. v.

Ellis, 165 U. S. 150, 17 Sup. Ct. 255, 41 L.

Ed. 666; concerning claims arising from In-

dian depredations ; U. S. v. Transp. Co., 164

U. S. 686, 17 Sup. Ct 206, 41 L. Ed. 599;
relating to taxation and the revenue laws;

People V. McLean, 80 N. Y. 254; to attachr

ments; Bray v. Wallingford, 20 Conn. 416;

usurious contracts; Philadelphia Loan Co. v.

Towner, 13 Conn. 249; applying to limitation

of actions ; Olcott v. R. Co., 20 N. Y. 210, 75

Am. Dec. 393; North Mo. R. Co. v. Aker^
4 Kan. 453, 96 Am. Dec. 183; and concerning

the admissibility as a witness of a party in

his own behalf when the opposite party is a,

living person ; La Farge v. Ins. Co., 22 N. Y.

352. A corporation is also a -person under a
penal statute; U. S. v. Amedy, 11 Wheat.
(U. S.) 392, 6 L. Ed. 502. Corporations are

"persons" as that word is used in the first

clausp of the XlVth Amendment; Coving-

ton & L. Turnp. Co. v. Sandford, 164 U. S.

578, 17 Sup. Ct 198, 41 L. Ed. 560; Smyth v.

Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L.

Ed. 819 ; People v. Fire Ass'n, 92 N. Y. 311,

44 Am. Rep. 380 ; U. S. v. Supply Co., 215 U.

S. 50, 30 Sup. Ct 15, 54 L. Ed. 87; contra,

Central P. R. Co. v. Board, 60 Cal. 35. But
a corporation of another state is not a "per-

son" within the jurisdiction of the state un-

til it has complied with the conditions of

admission to do business in the state; Fire'

Ass'n of Phila. v. New York, 119 U. S. 110,

7 Sup. Ct 108, 30 L. Ed. 342 ; and a statutory
requirement of such conditions is not in con-

flict with the XlVth Amendment; Pembina
Consol. S. M. & M. Co. v. Pennsylvania, 125

U. S. 181, 189, 8 Sup. Ct 737, 31 L. Ed. 650.

It has been held that when the word per-

son is used in a legislative act, natural per-

sons will be intended unless something ap-

pear in the context to show that it applies

to artificial persons; Blair v. Worley, 1 Scam.
(111.) 178; Appeal of Pox, 112 Pa. 337, 4
Atl. 149; but as a rule corporations will be
considered persons within the statutes un-
less the intention of the legislature is mani-
festly to exclude them; Stribbling v. Bank,
5 Rand. (Va.) 132.
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A county Is a person In a legal sense ; Lan-
caster Co. V. Trimble, 34 Neb. 752, 52 N. W.
711 ; but a sovereign Is not ; In re Fox, 52 N.
Y. 535, 11 Am. Eep. 751 ; V. S. v. Fox, 94 U.
S. 315, 24 L. Ed. 192 ; but contra within the
meaning of a statute, providing a penalty for
the fraudulent alteration of a public record
with intent that any "person" be defrauded;
Martin v. State, 24 Tex. 61 ; and within the
meaning of a covenant for quiet and peace-
ful possession against all and every person
or persons; Giddings v. Holter, 19 Mont.
263, 48 Pac. 8. An Indian Is a person;
U. S. V. Crook, 5 Dill. 459, Fed. Cas. No.

14,891 ; and a slave was so considered,

in so far, as to be capable of commit-
ting a riot in conjunction with white men;
State V. Thackam, 1 Bay (S. C.) 358. The
estate of a decedent is a person; Billings v.

State, 107 Ind. 54, 6 N. E. 914, 7 N. E. 763,

57 Am. Eep. 77 ; and where the statute makes
the owner of a dog liable for injuries to any
person, it includes the property of such per-

son ; Brewer v. Crosby, 11 Gray (Mass.) 29

;

but where the statute provided damages for

the bite of a dog which had previously bitten

a person, it was held insufficient to show
that the dog had previously bitten a goat;

[1896] 2 Q. B. 109 ; a dog will not be includ-

ed in the word In an act which authorizes a

person to kill dogs running at large; Hels-

rodt V. Hackett, 34 Mich. 283, 22 Am. Rep.
529.

It includes women; Opinion of Justices,

136 Mass. 580; Warwick v. State, 25 Ohio
St. 21 ; Belles v. Burr, 76 Mich. 1, 43 N. W.
24; but see In re Goodell, 39 Wis. 232, 20
Am. Rep. 42; In re Bradwell, 55 111. 535,

where the statute was in reference to ad-

mission to the bar, and it was held that,

while the term was broad enflugh to include

them, such a construction could not be pre-

sumed to be the legislative intent.

Where the statute prohibited any person
from pursuing his usual vocation on the
Lord's Day, it was held to apply to a judge
holding court; Bass v. Irvln, 49 Ga. 436.

A child en ventre sa mere is not a person

;

Dietrich V. Northampton, 138 Mass. 14, 52

Am. Rep. 242 ; but an infant is so considered

;

Madden v. Springfield, 131 Mass. 441.

In the United States bankruptcy act of

1898, it is provided that the word "persons"
shall include corporations, except where oth-

erwise specified, and of&cers, partnerships,

and women, and, when used with reference

to the commission of acts which are therein

forbidden, shall include persons who are
participants in the forbidden acts, and the
agents, oflScers, and members of the board of

directors or trustees, or their controlling

bodies, of corporations.

Persons are the subject of rights and du-

ties ; and, as a subject of a right, the person

is the object of the correlative duty, and con-

versely. The subject of a riight has been

called by Professor Holland, the person of

inherence ; the subject of a duty, the person

of incidence. "Entitled" and "bound" are

the terms in common use in English and for

most purposes they are adequate. Every full

citizen is a person; other human beings,

namely, subjects who are not citizens, may
be persons. But not every human being Is

necessarily a person, for a person is capable

of rights and duties, and there may well be

human beings having no legal rights, as was
the case with slaves in English law. . . .

A person is such, not because he is human,

but because . rights and duties are ascribed

to him. The person is the legal subject or

substance of which the rights and duties

are attributes. An individual human being

considered as having such attributes is what
lawyers call a natural person. Pollock,

First Book of Jurispr. 110. See Gray, Na-

ture and Sources of Law, ch. II.

PERSONA (Lat). In Civil Law. Char-

acter, in virtue of which certain rights be-

long to a man and certain duties are im-

posed upon him. Thus, one man may unite

many characters (personw) ; as, for ex-

ample, the characters of father and son, of

master and servant; Mackeldey, Civ. Law
§ 117.

In its original signification, a mask; after-

wards, a man in reference to his condition

or character (status). Vicat, Voc. Jur. It

is used metaphorically of things, among
which are counted slaves. It is often op-

posed to res: as, actio in personam and actio

in rem.

Power and right belonging to a person
in a certain character (pro jure et potestate

personw competente). Vicat, Voc. Jur. Its

use is not confined to the living, but is ex-

tended to the dead and to angels. Id.

A statue in a fountain whence water
gushes.

So far as the language of the Roman law
is any authority, a slave was a person. Both
Gains and Justinian include them among
persons, and that is conclusive as to the
Roman use of the word; Hunter, Roman
Law 160. "Modern writers on Roman law
concurrently say that a slave was not a
person, but it is certain that the Roman
lawyers sometimes use persona so as to in-

clude slaves" ; Pollock, First Book of Juris-

pr. 111.

PERSONA GRATA. A term used in dip-

lomacy to indicate that a representative of
one nation is personally acceptable, in that
capacity, to the government to which he is

accredited.

PERSONA MISERABILIS. See Poeum.

PERSONAL. Belonging to the person.

PERSONAL ACTION.
In Civil Law. An action in which one

person (the actor) sues another (the reus)
in respect of some obligation which he is
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under to the actor either ex contractu, or ex
]

delicto. It will be seen that this Includes all

actions against a person, without reference
to the nature of the property involved. In
a limited sense of the word action in the
civil law, it includes only personal action,

all others being called petitions. See Real
Action.

In Common Law. An action brought for

the recovery of personal property, for the
enforcement of some contract or to recover
damages for its breach, or for the recovery
of damages for the commission of an injury

to the person or property. Such arise either

upon contracts as, account, assumpsit, cove-

nant, debt, and detinue (see these words),
or for wrongs, injuries, or torts, as trespass,

trespass on the case, replevin, trover (see

these words). Other divisions of personal

actions are made in the various states; in

Vermont and Connecticut an action is in use

.ealled an action of book debt See Pebsonal
Peopeett.

PERSONAL ASSETS. See Assets.

PERSONAL CHATTELS. See Chattels.

PERSONAL CONTRACT. A contract as
to personal property. A covenant (or con-

tract) personal relates only to matters per-

sonal as distinguished from real, and is

binding on the covenantor (contractor) dur-

ing his life, and on his personal representa-

tives after his decease, in respect of assets.

3 Co. 22 a.

PERSONAL COVENANT. A covenant
which binds only the covenantor and' his per-

sonal representatives in respect to assets,

and can be taken advantage of only by the

covenantee.
' A covenant which must be performed by
the covenantor in person. Fltzh. N. B. 340.

All covenants are either personal or real;

but some confusion exists in regard to the
division between them. Thus, a covenant
may be personal as regards the covenantor,

hind real as regards the covenantee ; and
different deiSniflons have been given, accord-

ing to whether the rights and liabilities of

the covenantor or the covenantee have been
in consideration. It is apprehended, how-
ever, that the prevalent modern usage Is

to hold a covenant real, if it is real,—that is,

runs with the land so as to apply to an as-

signee, either as regards the covenantor or

the covenantee. See Piatt, Gov. 61; 4 Bla.

Com. 304; Thomas v. Poole, 7 Gray (Mass.)

83. See Covenant.

PERSONAL EFFECTS. In a will, the

words are held not to include personal prop-

erty in the testator's house, such as furni-

ture and pictures. Lippincott's Estate, 173

Pa. 368, 34 Atl. 58. See Will,

PERSONAL ESTATE. The term is some-

times used as synonymous with personal

property* but its use should not lead to the

supposition that there can be any such thing

as an estate in personalty, properly so called.

Will. Pers. Prop. 8.

But Dicey (Confl. Laws, Moore's ed. 311)

considers personal estate and personal prop-

erty synonymous. They are so used in Acts

of Parliament.

PERSONAL GOODS. That property

which passes by hand and property which
marriage passed from the wife to the hus-

band. Co. Litt. 185 6. See Personal Peop-

eett.

PERSONAL INJURY. Bodily injury.

State V. Clayborne, 14 Wash. 622, 45 Pac.

303.

PERSONAL LIABILITY. The statutory

liability of stockholders of corporations by
which they are held individually liable for

the debts of the corporation. See Stook-
HOLDEEs; Joint Stock Company.

PERSONAL LIBERTY. Freedom from
physical and personal restraint; the right

to the pursuit of happiness; freedom to go

where one chooses and to pursue such law-

ful occupations as may seem suitable.

In its broad sense personal liberty would
include freedom from unlawful arrest and
restraint, from unlawful seizures and
searches, from assault and battery, from
libel, and slander, from general warrants of

arrest, from unfair monopolies in trade, and
from quartering soldiers in time of peace;

and it would include also the right of trial

by jury, liberty of conscience, freedom of the

press, the right to travel and emigrate, to

bear arms and to petition the government for

redress of grievances. But In its stricter

sense it includes only freedom to move about

as one pleases and to pursue any lawful

calling; Muna v. Illinois, 94 U. S. 142, 24

L. Ed. 77; Slaughter-House Cases, 16 Wall.

XXJ. S.) 106, 21 L. Ed. 394; Butchers' Union

Co. V. Slaughter-House Co., Ill TJ. S. 757, 4

Sup. Ct. 652, 28 L. Ed. 585 ; People v. Marx,

99 N. Y. 377, 2 N. E. 29, 52 Am. Rep. 34. See

Constitutional; Police Power; Assault;
Coeeection; Imprisonment; Habeas Cor-

pus ; Expatriation ; Physical Examina-
tion; Seaech; Peeliminaey Examinations;
LiBEETT OF CONTEACT; LiBEETY.

PERSONAL PROPERTY. The right or in-

terest which a man has in things personal.

The right or interest less than a freehold

which a man has in realty, or any right or

Interest which he has in things movable.
Personal property is to be distinguished

from things personal. There may be, for

example, a personal estate in realty, as chat-

tels real; but the only property which a
man can have in things personal must be

a personal property. The essential idea of

personal property is that of property in a

thing movable or separable from the realty,

or of perishability or possibility of brief

duratioa of interest as compared with tha
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owner's life, in a thing real, witliout any
action on the part of the owner. See 2 Bla.

Com. 14 and notes, 384 and notes.

It includes money, chattels, things in ac-

tion and evidence of debt ; Streever v. Birch,

62 Hun 298, 17 N. Y. Supp. 195 ; McLaughlin
V. Alexander, 2 S. D. 226, 49 N. W. 99 ; and
the right which a vendor has to enforce a
contract for the sale of real property; Peo-

ple V. WilUs, 133 N. Y. 383, 31 N. B. 225. It

does not include dogs untaxed; State v.

Doe, 79 Ind. 9, 41 Am. Besp. 599.

A crop growing in the ground is personal

property so far as not to be considered an
Interest in land, under the statute of frauds

;

Smith V. Jones, 12 Me. 337; 5 B. & C. 829;

10 -Ad. & E. 753.

It is a general principle of American law
that stock in corporations is tp be con-

sidered as personal property; 4 Dane, Abr.

670 ; 1 Hill, R. P. 18 ; Tregear v. Water Co.,

76 Cal. 537, 18 Pac. 658, 9 Am. St Rep. 245;

though it was held that such stock was real

estate; Griswold v. Penniman, 2 Conn. 567;
but the rule was then changed by the legis-

lature.

Title to personal property is acquired

—

first, -by original acquisition by occupancy;
as, by capture In war, by finding a lost thing;

second, by original acquisition by accession

;

tMrd, by original acquisition by Intellectual

labor: as, copyrights and patents for Inven-

tions; fourth, by transfer, which Is by act

of law, by forfeiture, by judgment, by in-

solvency, by intestacy; fifth, by transfer by
act of the party, by gift, by sale. See
Graves, Title to Pers. Prop; Pew ; Peop-
eety; Real Peopebtt; Possession.

Possession of personal property Is prima
facie title thereto; Crawford v. Kimbrough,
76 Ga. 299. See Lowery v. Erskine, 113 N.
Y. 52, 20 N. E. 588.

PERSONAL REPRESENTATIVES. The
executors or administrators of the person de-

ceased. 5 Ves. 402; 1 Madd. 108; Cox v.

Curw«n, 118 Mass. 198. The personal rep-

resentative of a lessee for years is his as-

signee. 1 Ld. Raym. 553; 12 Eng. Bui. Cas.
59.

In wills, these words are sometimes con-
strued to mean next of loin; 3 Bro. C. C.
224; 2 Jarm. Wills 112; 1 Beav. 46; that
is, those who would take the personal estate

under the statute of distributions. They
have been held to mean descendants; 19
Beav. 448. See Leoal Peesonai Repbesent-
ATIVES.

PERSONAL SECURITY. The legal and
uninterrupted enjoyment by a man of his

life, his body, his health, and Ms reputation.

1 Bouvier, Inst. n. 202.

PERSONAL SERVICE. The delivery of

a writ to the person therein named in per-

son. Leaving a copy at his place of abode
Is not personal service; Moyer t. Cook, 12

Wis. 336.

Bout.—162

PERSONAL SERVICES. See Specific

Peefoemance.

PERSONAL STATUTE. A law whose
principal, direct, and immediate object Is to.

regulate the condition of persons.

The term is not properly In use In the

common law, although Lord Mansfield, in

2 W. Bla. 154, applied it to those legisla-

tive acts which respect personal transitory

contracts, but it Is occasionally used in the

sense given to it in civil law and which Is

adopted as its definition. It Is a law, ordi-

nance, regulation, or custom, the disposi-

tion of which afCects the person and clothes

him with a capacity or Incapacity which he
does not change with his abode. See 2

Kent 613.

PERSONALITY. A term used to deslg

nate that quality of a law which concerns
the condition, state, or capacity of persons.

An action in personality Is one brought
against the right person, or the person
against whom It lies. Fitzh. N. B. 92.

The personality of laws Is a phrase used
by foreign jurists to designate all laws con-

cerning the condition, state, or capacity of
persons, as distinguished from the reality

of laws, which means all laws concerning •

property or things. To express the idea that
the operation of a law Is universal, It Is

termed a personal statute, and, on the other
hand, to express the Idea that Its operation
is confined to the country of Its origin It Is

designated a real statute. Sto. Confl. L. §
16.

Livermore used the words personality and
reality, and Henry the words personalty
and realty; Story preferred the former, as
less likely to lead to mistakes, as, in our
law, personalty and realty are used exclu-
sively to designate personal and real prop-
erty. Id.

See Situs.

PERSONALTY. That which Is movable.;
that which is the subject of personal prop-
erty and not of a real property.

PERSONATE. In Criminal Law. To as-

sume the character of another without law-
ful authority, and, in such character, do
something to his prejudice, or to the preju-
dice of another, without his will or consent.

The bare fact of personating another for
the purpose of fraud is no more than a
cheat or misdemeanor at common law, and
punishable as such; 2 East, PI. Cr. 1010; 2
Russ, Cr. 479.

By statute pimishment is Infiicted in the
United States courts for false, personation
of any person under the naturalization laws,
and of any person holding a claim or debt
against the government; R. S. §§ 5424, 5436.

See, generally, Renoard v. Noble, 2 Johns.
Cas. (N. Y.) 293; 16 Vlner, Abr. 336; Com-
yns. Dig. Action on the Case for a Deceit
(A3).



PERSONNEL OF NAVY ACT 2578 PERVISE, PARVISE

PERSONNEL OF NAVY ACT. See Rank;
Navy Peksoknel Act.

PERSUADE, PERSUADING. To per-

suade is to Induce to act. Persuading is in-

ducing others to act. Inst. 4. 6. 23; Dig.

11. 3. 1. 5.

In the act of the legislature which de-

clared that "if any person or persons know-
ingly and willingly shall aid or assist any
enemies at open war with this state, etc., by

persuading others to enlist for that purpose,

etc., he shall be adjudged guilty of high

treason," the word persuading thus used

means to succeed; and there must be an
actual enlistment of the person persuaded in

order to bring, the defendant within' the in-

tention of the clause ; Eespubllca v. Roberts,

1 Dall. (U. S.) 39, 1 L. Ed. 27; 4 C. & P.

369; 9 id. 79. The attempt to persuade a

servant to steal his master's goods, or other

person to undertake a larceny or other

crime, is an indictable misdemeanor, al-

though -the person approached declines the

persuasion; 1 Bish. Cr. L. § 767.

If one counsels another to suicide; and it

is done in his presence, the adviser is as

guilty as the principal. Accordingly, where
two persons, agreeing to commit suicide to-

gether, employ means which take effect on
one only, the survivor is a principal in the

murder of the other; 8 O. & P. 418; 1 Blsh.

Cr. L. § 652 ; Whart. Cr. L. § 448.

PERSUASION. The act of influencing by
expostulation or request. While the per-

suasion is confined within those limits which
leave the mind free, ifc may be used to in-

duce another to make his will, or even to

make it in his own favor. But if such per-

suasion should so far operate on the mind
of ' the testator that he would be deprived

of a perfectly free will, it would vitiate the
instrument; Miller v. Miller, 3 S. & R. (Pa.)

269, 8 Am. Dec. 651.

PERTINENT. That which tends to prove
or disprove the allegations of the parties.

Willes 319. Matters which have no such
tendency are called impertinent; 8 Toullier,

n. 22.

PERTURBATION. A technical word
which signifies disturbance or Infringement

of a right. It is usually applied to the dis-

turbance of pews or seats in a church. In
the ecclesiastical courts, actions for these

disturbances are technically called "suits for

perturbation of seat." 1 Phill. Eccl. 323.

See Pew.

PERVERSE VERDICT. A verdict render-

ed by a jury which choose not to take the

law from the judge, but will act on their

own erroneous view of the law. In such
cases, however honest the intentions of the

jury may be, their verdict is perverse. 14

Eng. L. & Eii. 532.

PERVISE, PARVISE. The palace yard at
Westminster.

A place where counsel used to advise

with their clients.

An afternoon exercise or moot for the in-

struction of students. Cowell; Blount.

PESAGE. In England, a toll charged for

weighing avoirdupois goods other than wool.

2 Chitty, Com. Law 16.

PESO. The name of gold and silver coins

in the Philippine Islands and in Cuba. See
Legal Tender.

PESQUISIDOR. In Spanish Law. A coro-

ner. White, New Eecop. b. 1, tit. 1, § 3.

PET ENS. A demandant; the plaintifC In

a real action. Bract, fol. 102, 106 6.

PETER'S PENCE. An ancient levy or tax
of a penny on each house throughout Eng-
land paid to the pope. It was called Peter's

Pence because collected on the day of St.

Peter, ad vincula; by the Saxons it was call-

ed Bome-feoti, Rome-scot, and Rome-pennV'
ing, because collected and sent to Rome; and
lastly, it was called hearth money, because
every dwelling-house was liable to ;t, and
every religious house, the abbey of St. Albans
alone excepted.

It had its origin with the Mercian king
OfCa, who by a liberal tribute to Rome pro-

cured a new bishopric for Lichfield. It goes

back to the tenth century. Stubbs, Const,

Hist, of England.

PETIT (sometimes corrupted into petty).

A French word signifying little, small. It

is frectuently used: as, petit larceny, petil

jury, petit treason (q. v.).

PETIT ASSIZE. A jury to decide, on
questions of possession. Britton c. 42;
Glanv. lib. 2, c. 6, 7. Used in contradistinc-

tion to the grand assise, which was a jury
to decide on questions of property. See
Geand Assize.

PETIT CAPE. See Cape; Grand Cape.

PETIT JURY or PETTY JURY. The "lit-

tle" jury, so called to distinguish it from
the "grand" (or "large") jury. Brett, Comm.
1162, n.

PETIT SERJEANTY. See Sebjeanty.

PETIT TREASON. In English Law. The
killing of a master by his servant, a hus-

band by his wKe, a superior by a secular

or religious man. In the United States, this

is like any other murder. See High Trea-
son; Treason.

PETITIO. A count or declaration. Glanv.

PETITION, An instrument of writing or

printing, containing a prayer from the per-

son presenting it, called the petitioner, to

the body or person to whom it is presented,

for the redress of some wrong or the grant

of some favor which the latter has the right

to give.

By the constitution of the United States,

the right "to petition the government for a
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redress of grievances" is secured to the peo-

ple. Amend, art. 1.

See Constitution of United States.

Petitions are frequently presented to the

courts in order to bring some matters before

them. It is a general rule in such cases that

an affidavit should be made that the facts

therein contained are true as far as known
to the petitioner, and that those facts which
he states on information he believes to be

true. It is said that the sufficiency of a pe-

tition must be determined by its face, and
can neither be aided nor destroyed by the ac-

companying exhibits, the exhibits being no
part of it ; Merrill v. Trust Co., 46 Mo. App.
230.

PETITION OF RIGHT. In English Law.

A proceeding in chancery by which a sub-

ject may recover property in- the possession

of the king.

This is in the nature of an action against

a subject, in which the petitioner sets out

his right to that which is demanded by
him, and prays the king to do him right and
justice; and, upon a due and lawful trial of

the right, to make him restitution. It is

called a petition of right because the king is

bound of right to answer it and let the mat-

ter therein contained be determined in a le-

gal way, in like manner as causes between

subject and subject. The i)etition is present-

ed to the king, who subscribes it with these

words, soit droit fait al partie, and thereup-

on it is delivered to tiie chancellor to be

executed according to law. Go. 4th Inst.

419, 422 6; Mitt Eq. PL 30, 31 ; Cooper, Eq.

PI. 22, 23.

The modem practice is regulated by stat-

ute 23 and 24 Viet. c. 34, which provides that

the petition shall be left with the home sec-

retary for Her Majesty's consideration, who,

if she shall think fit, may grant her flat that

right be done, whereupon the fiat having
been served on the solicitor of the treasury,

an answer, plea, or demurrer shall be made,
in behalf of the crown, and the subsequent

pleadings be assimilated as far as practica-

ble to the course of an ordinary action ; Mozl.

& W.
A statute which Charles I. approved June

7, 1628. As it was not drawn in the common
form of an act of parliament, it was so call-

ed. It is one of the four great charters of

British liberty. It recited that by the laws
of England subjects "should not be compelled

to contribute to any tax, tallage, aid or any
like charge not set by common consent in

parliament"; yet the people of England were
required to lend certain sums to the crown

and many of them, upon their refusal, had

been constrained to appear before the Privy

Council and be imprisoned, etc.

It recited that by the Great Charter no in-

dividual, should be taken, imprisoned or

disseised of his freeholds or liberties, or be

outlawed or exiled, etc., but by the law of

the land, nevertheless, divers subjects had

been imprisoned without cause shown, and

when brought up on habeas corpus and no

cause certified, had been returned back to

prison. It complained that soldiers and

mariners had been quartered on the people.

It complained that commissioners had

been appointed, with power to proceed "ac-

cording to the justice of martial law" against

such soldiers and mariners, etc. And "by

such summary course as is agreeable to mar-

tial law and is used in armies in time of

war," to try, condemn and execute such of-

fenders "according to the law martial." Th&
petition prayed that these wrongs be righted

and that no man thereafter be compelled to

make any gift, loan, benevolence, etc. The
petition being read June 2, 1628, the kmg
made an evasive answer, but on June 7 he

gave his answer in the accustomed form

:

"Soit droit fait comme U est desirg." See

the text in 2 Larned's History for Ready
Reference 875.

PETITORY. That which demands or pe-

titions; that which has the quality of a

prayer or petition; a right to demand.
A petitory suit or action is understood to

be one in which the mere title to property

is to be enforced by means of a demand, pe-

tition, or other legal proceeding, as distin-

guished from a suit where only the right of

possession and not the mere right of prop-

erty is in controversy. 1 Kent 371 ; XJ. S. v.

King, 7 How. (U. S.) 846, 12 L. Ed. 934. Ad-
miralty suits touching property in ships are

either petitory, in which the mere title to the

property is litigated, or possessory, to restore

the possession to the party entitled thereto.

The American courts of admiralty exer-

cise unquestioned jurisdiction in petitory as

well as possessory actions; The Amelia, 23
Fed. 406 ; Wood v. Two Barges, 46 Fed. 204

;

but admiralty will not enforce a merely equi-

table title; The Eclipse, 135 U. S. 599, 10

Sup. Ct. 873, 34 L. Ed. 269. In England the

courts of law, some time after the restora-

tion in 1660, claimed exclusive cognizance

of mere questions of title until the statute

of 3 & 4 Vict. c. 65. By that statute the

court of admiralty was authorized to decide

all questions as to the title to or ownership
of any ship or vessel, or the proceeds there-

of remaining in the registry in any cause of

possession, salvage, damage, wages, or bot-

tomry, instituted in such court after the

passing of that act; Ward v. Peck, 18 How.
(U. S.) 267, 15 L. Ed. 383: The Friendship,

2 Curt. C. C. 426, Fed. Gas. No. 5,123.

PETROLEUM. See On..

PETTIFOGGER. One who pretends to be

a lawyer, but possesses neither knowledge of

the law nor conscience.

An unprincipled practitioner of law, whosfr

business is confined to petty cases.

PETTY. See Petit.
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PETTY AVERAGE (called, also, custom-
ary average). Several petty charges which
are borne partly by the ship and partly by
the cargo, such as the expense of tonnage,
beaconage, etc. Abb. Sh. 13th ed. 658; 2
Pars. Mar. Law 312 ; 1 Bell, Com. 567. See
AVEEAGE.

PETTY BAG OFFICE. In English Law.
An office in the court of chancery, appropri-

ated for suits against attorneys and officers

of the court, and for process and proceedings

by extent on statutes, recognizances ad quod
damnum, and the like. Termes de la Ley.

PETTY CONSTABLE. The ordinary con-

stable, as distinguished from the high con-

stable of the hundred. 1 Bla. Com. 355 ; Bac.

Law Tr. 181, omce of GonstaUe; WUlc.
Cons. c. 1, § 1. See Constable.

PETTY LARCENY. See Laecettx.

PETTY SESSIONS. See Session.

PEW. A seat in -a church, separate from
all others, with a convenient place to stand

therein.

It is an incorporeal interest in the real

property. The pewholder does not own the

soil; Cooper v. Presbyterian Church, 32 Barb.

(N. Y.) 234; Gay v. Baker, 17 Mass. 435, 9

Am. Dec. 159. And although a man has the

exclusive right to it, yet it seems he cannot
maintain trespass against a person entering

it ; 1 Terra 430 ; but case is the proper reme-

dy; 3 B. & Aid. 361 ; 8 B. & 0. 294. In First'

Baptist Church v. WJtherell, 3 Paige Ch. (N.

Y.) 296, 24 Am. Dec. 223; it was held that

the owner of, a pew can, if disturbed in its

use, maintain trespass, case, or ejectment,

according to the circumstances.

The right to pews is limited and usufruc-

tuary, and does not interfere with the right

of the parish or congregation to pull down
and rebuild the church; Price v. Methodist

Church, 4 Ohio 541 ; Preligh v. Piatt, 5 Cow.
(N. Y.) 496; Sohier v. Trinity Church, 109

Mass. 21; Com. v. St. Mary's Church, 6
B. & R. (Pa.) 508; indemnifying those whose
pews are destroyed ; Gay v. Baker, 17 Mass.

435, 9 Am. Dec. 159. See 2 Bla. Com. 429;
19 Am. L. Reg. N. S. 1; Gay v. Baker, 17

Mass. 435, 9 Am. Dec. 161; First Baptist
Church V. Witherell, 3 Paige Ch. (N. Y.)

296, 24 Am. Dec. 230. , The pewholder's right

is only to occupy his pew during public wor-
ship; How V. Stevens, 47 Vt. 262.

His right is subject to the paramount
rights of the parish; First Baptist Society
in Leeds v. Grant, 59 Me. 250 ; but It is held
that a rule of the Roman Catholic Church
forbidding a layman to control his pew will

riot be regarded by the courts, unless it was
part of the contract; O'Hear v. De Goesbri-

and, 33 Vt. 602, 80 Am. Dec. 653 (criticised

in 15 Am. L. Reg. 280).

When pews are removed from a church
merely as a matter of expediency, the own-
ers are entitled to payment ; Aylward v.

O'Brien, 160 Mass. 118, 35 N. E. 313, 22 Li.

R. A. 206. See Peetubbatiow.
A pew may be used only for divine service

and for meetings of the congregation held

for temporal purposes. The pewowner must
preserve order, while enjoying Ms pew ; Wall
V. Lee, 34 N. Y. 149.

Where not otherwise provided by statute

the interest is considered as real estate, sub-

ject to the incidents of that kind of property;

1 Washb. R. P. 9; O'Hear v. De Goesbriand,

33 Vt. 602, 80 Am. Dec. 653 ; (see also Heeney
V. St. Peters Church, 2 Edw. Ch. [N. Y.] 608);

White V. Bailey, 14 Conn. 279; Third Pres-

byterian Congregation v. Andruss, 21 N. J.

L. 325. In Massachusetts and New Hamp-
shire pews are personal property by statute.

In Pennsylvania they are held personal prop-

erty as to devolution, although, strictly

speaking, an interest in real estate; Church
v. Wells' Ex'r, 24 Pa. 251. See, generally,

State V. Trinity Church, 45 N. J. L. 230;

Best, Pres. Ill; Crabb, R. P. § 481; Baum,
Church Law.

PHARMACY. See Dbuggist.

PHAROS. A watch-tower, at sea mark,

which cannot be erected without lawful war-
rant and authority,. 3 Inst. 204.

PHILIPPINE ISLANDS. War was de-

clared with Spain on April 25, 1898. On
May 1, 1898, the forces of the United States

captured Manila bay and harbor. The pro-

tocol of August 12, 1898, provided that the

United States would occupy and hold the

city, bay and harbor of Manila pending the

control, disposition and government of the

Philippines. Manila was opened as a port

of entry on August 20, 1898, and Cebu
on March 14, 1899. The executive order of

July 12, 1898, was not proclaimed in Cebu
until February 22, 1899, or later. The treaty

of peace was signed on December 10, 1898,

but ratifications were not exchanged until

April 11, 1899. The Spanish forces evac-

uated the island of Cebu on December 25,

1898, having first appointed a provisional

governor. Shortly thereafter the native in-

habitants formerly in insurrection against

Spain took possession of the island, formed
a so-called republic and administered the af-

fairs of the island until possession was sur-

rendered to the United States on February
22, 1899, prior to which time the United
States had not been in possession of the is-

lands.

After the treaty of peace with Spain, the
Philippines ceased to be a "foreign country"
in the view of the tariff act; De Lima v.

Bidwell, 182 U. S. 1, 21 Sup. Ct. 743, 45 L.

Ed. 1041
;_

the subsequent insurrection did
not consti'tute it such ; Lincoln v. U. S., 197
U. S. 419, 25 Sup. Ct. 455, 49 L. Ed. 816. No
distinction can be made, so far as. concerns
the matters decided in De Lima v. BidweUi
182 U. S. 1, 21 Sup. Ct 743, 45 i.. Ed. 1041;



PHILIPPINE ISLANDS 2581 PHILIPPINE ISLANDS

between Porto Kico and the Philippines;

Fourteen Diamond Rings v. U. S., 183 U. S.

176, 22 Sup. et. 59, 46 L. Ed. 138. The in-

habitants continuing to reside there, who
were Spanish subjects on April 11, 1899, and
resided there and their children bom subse-

quently thereto are made citizens of the Phil-

ippines and entitled to the protection of the

United States, excepting such as have elect-

ed to remain subjects of Spain.

For a history of matters growing out of

the Spanish-American war, see U. S. v. Heins-

zen, 206 U. S. 370, 27 Sup. Ct. 742, 51 L.

Ed. 1098, 11 Ann. Gas. 688; Macleod v. U.

S., 229 U. S. 416, 33 Sup. Ct. 955, 57 L. Ed.
1260.

Congress in dealing with the Philippine

Islands may delegate legislative authority

to such agencies as it may select; TJ. S. v.

Heinszen, 206 U. S. 870, 27 Sup. Ct. 742, 51
L. Ed. 1098, 11 Ann. Cas. 688. In 1901 it

had been held that while the president, as

commaader-in-chief, had authority to impose
customs duties in Porto Rico on goods com-
ing into that country from the United States

prior to the ratification of the treaty, no
such executive power existed after that rat-

ification; De Lima v. Bidwell, 182 U. S. 1,

21 Sup. Ct 743, 45 L. Ed. 1041. After the

ratification of the treaty with Spain, con-

gress passed the Foraker Act, imposing tar-

iff duties. These, too, were held lawful be-

cause they were imposed, not simply by
virtue of the authority of the president, act-

ing under the military power, but in con-

formity with a valid act of congress; Dooley
V. U. S., 183 U. S. 151, 22 Sup. Ct. 62, 43 L.

Ed. 128.

On the same day, in a case involving the

validity of. tariff duties levied on diamonds
brought into the United States from the

Philippines, it was held that such duties

were unlawful; Fourteen Diamond Rings v.

U. S., 183 U. S. 176, 22 Sup. Ot 59, 46 L. Ed.

138; because the Philippines were not for-

eign territory. In January and in March,
1902, in two cases, it was sought to recover

duties paid on goods taken into the Philip-

pines, after the ratification of the treaty

with Spain and before the passage of the

act of congress of March 8, 1902. It was
held that the president was without power,
after the ratification of the treaty, and in

the absence of express authority from con-

gress, to impose the duties in question ; Lin-

coln V. U. S., 197 U. S. 419, 25 Sup. Ct. 455,

49 L. Ed. 816 ; id., 202 U. S. 484, 26 Sup. Ct.

728, 50 L. Ed. HIT. An act of congress of

June 30, 1906, then ratified the collection of

duties levied under the order of the presi-

dent. In a case commencing after the de-

cision in Fourteen Diamond Rings v. U. S.,

183 U. S. 176, 22 Sup. Ct. 59, 46 L. Ed. 138,

it was contended that congress had not the

power to ratify, by legislation, an order

which the president had no right to make
without express authority' from congress^

and that congress could not delegate to the

president the right of prescribing a tariff of

duties. The court held that, though the du-

ties were Illegally exacted, the illegality was
not the result of an Inherent want of power
in the United States to have authorized the

imposition of the duties, but simply arose

from the failure to delegate to the official

the authority essential to give immediate
validity to his conduct in, enforcing the pay-

ment of the duties ; that the illegal act of

the president might be ratified by congress in

accordance with the law of agency, and that

congress might delegate legislative author-

ity to the president or to any other agent it

might select; U. S. v. Heinszen, 206 U. S.

370, 27 Sup. Ct. 742, 51 L. Ed. 1098, 11 Ann.
Oas. 688.

PHOTOGRAPH. The mechanical process

of photography is judicially recognized as a
means of producing true likenesses which
are admissible in evidence in the trial of

civil and criminal cases. The difference be-

tween the iipages produced upon a photo-
graphic plate and upon the human eye does
not render a photograph inadmissible in evi-

dence, but bears only upon the effect of such
evidence; 1 Greenl. Ev. 92; Scott v. New
Orleans, 75 Fed. 373, 21 C. C. A. 402; Mac-
lean V. Seripps, 52 Mich. 214, 17 N. W. 815,

18 N. W. 209. A photograph of the subject-
matter In controversy is admissible in evi-

dence, when proved to have been fairly
taken; Cowley v. People, 83 N. Y. 464, 38
Am. Rep. 464; Chicago, B. & Q. R. Co. v.

Upton, 194 Fed. 371, 115 C. C. A. 379;
Church V. Milwaukee, 31 Wis. 512; Frank-
lin V. State, 69 Ga. 42, 47 Am. Rep. 748;
Kansas City, M. & B. R. Co. v. Smith, 90
Ala. 25, 8 South. 43, 24 Am. St. Rep. 753;
Udderzook v. Com., 7G Pa. 340; 'In re Jes-
sup, 81 Cal. 408, 21 Pac. 976, 22 Pac. 742,
1028, 6 L. R. A. 594 ; Barker v. Perry, 67 la.

146, 25 N. W. 100; Ordway v. Haynes, 50
N. H. 159. There should be preliminary
prdof of care and accuracy in the taking,
and of their relevancy; Cunningham v. R.
Co., 72 Conn. 244, 43 Atl. 1047 ; McKarren v.

R. Co., 194 Mass. 179, 80 N. B. 477, 10 Ann.
Cas. 961. The testimony of the photogra-
pher is not essential; id.; New York, S. &
W. R. Co. V. Moore, 105 Fed. 725, 45 c' CA
21.

While the reported cases do not always
show that the photograph offered in evidence
was first authenticated, yet there is no case
which holds that such proof is unnecessary.
The following cases show that such proof
was assumed to be necessary or was given;
Cooper V. R. Co., 54 Minn. 379, 56 N. W. 42

;

Geer v. Min. Co., 134 Mo. 85, 34 S. W. 1099,
56 Am. St. Rep. 489 ; People v. Fish, 125 N.
Y. 136, 26 N. E. 319; State v. Kelley, 46 S.

C. 55; Buzard & Hilliard v. McAnulty, 77
Tex. 438, 14 S. W. 138 ; Louisville & N. R.
Co. V. HaU, 91 Ala. 112, 8 South. 371, 24
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Am. St. Rep. 863 ; Miller v. R. Co., 128 Ind.

97, 27 N. B. 339, 25 Am. St. Rep. 416. It

has been said that photographs are merely
secondary evidence ; DuiRn v. People, 107 111.

113, 47 Am. Eep. 431 ; Leathers v. Wrecking
Co., 2 Woods 680, Fed. Cas. No. 8,164; but
they are of a high order of proof; Beards-
lee V. Columbia Tp., 188 Pa. 496, 41 Atl. 617,

68 Am. St. Rep. 883. Where the jury has
viewed the premises in question a photo-

graph of them is generally inadmissible;

Blair v. Pelham, 118 Mass. 420; Church v.

Milwaukee, 31 Wis. 512; but where the pho-

tographs themselves are the subject of the

controversy, or the original subject of the
photograph cannot for any reason be produc-

ed, it is otherwise ; Barnes v. Ingalls, 39 Ala.

193; Chicago, M. & St. P. R. Co. v. Kendall,
49 111. App. 398; Perkins v. Buaas (Tex.)

32 S. W. 240 ; Omaha S. R. Co. v. Beeson, 36
Neb. 361, 54 N. W. 557; \..hurch v. Milwau-
kee, 31 Wis. 512 ; Wilcox v. Wilcox, 46 Hun
(N. T.) 32; In re Jessup, 81 Cal. 408, 21 Pac.

976, 22 Pac. 742, 1028, 6 L. R. A. 594; Daly
V. Maguire, 6 Blatch. 137, E*ed. Cas. No.
3,551. The discretion of the court in the ad-
mission of photographs does not differ from
the exercise of that power with reference to

other kinds of evidence; Oritz v. State, 30
Fla. 256, 11 South. 611; Van Houten v.

Morse, 162 Mass. 414, 38 N. E. 705, 26 L. B.

A. 430, 44 Am. St. Rep. 373; Archer v. R.

Co., 106 N. y. 598, 13 N. B. 318; Hynes v.

,McDermott, 82 N. T. 41, 37 Am. Rep. 538.

Photographs are admissible to show the

physical condition, characte^stics, and iden-

tity of persons and property, in civil and
criminal cases; Brown v; Ins. Co., 65 Mich.

306, 32 N. W. 610, 8 Am. St. Rep. 894 ; Tay-
lor, B. & H. Ry. Co. V. Warner, 88 Tex. 642,

32 S. W. 868; People v. Webster, 139 N. Y.

73, 34 N. B. 730 ; Gilbert v. Ry. Co., 160 Mass.

403, 36 N. E. 60; MalacM v. State, 89 Ala.

134, 8 South. 104; State v. Holden, 42 Minn.

350, 44 N. W. 123; Travelers' Ins. Co. v.

Sheppard, 85 Ga. 751, 12 S. 'E. 18; Com; v.

Connors, 156 Pa. 147, 27 Atl. 366; 4 Fost.

& F. 103; State v. Windahl, 95 la. 470,

64 N. W. 420; People v. Chin Hane, 108

Cal. 597, 41 Pac. 697; also of places; 3

Fost. & F. 73; Omaha S. R. Co. v. Bee-
son, 36 Neb. 361, 54 N. W. 557; Church v.

Milwaukee, 31 Wis. 512; Bliss v. Johnson,

76 Cal. 597, 16 Pac. 542, 18 Pac. 785; Leid-

lein V. Meyer, 95 Mich. 586, 55 N. W. 367;
Dyson v. R. Co., 57 Conn. 9; 17 Atl. 137, 14

Am. St. Rep. 82; Missouri, K. & T. Ry. v.

Moore (Tex.) 15 S. W. 714; Cleveland, C, C.

& St. L. E. Co. V. Monaghan, 140 111. 474, 30

N. E. 869; State v. O'Reilly, 126 Mo. 597, 29

S. W. 577; Keyes v. State, 122 Ind. 527, 23

N. B. 1097; Louisville & N. R. Co. v. Hall, 91

Ala. 112, 8 South. 371, 24 Am. St. Rep. 863

;

to show the condition of a highway ; Glazier

V. Hebron, 62 Hun 137, 16 N. Y. Supp. 503;

and a change of grade in a street; Church

v. Milwaukee, 31 Wis. 512; Williams v. Oar-

terville, 97 111. App. 160; to show resem-

blance of parent and child ; Shorten v. Judd,

56 Kan. 43, 42 Pac. 337, 54 Am. St. Rep. 587

;

In re Jessup, 81 Cal. 408, 21 Pac. 976, 22 Pae.

742, 1028, 6 L. R. A. 594; Farrell v. Weitz,

160 Mass. 288, 35 N. E. 783 ; and the physical

condition of a plaintiff who was too ill to

be present at a trial; Cooper v. Ry. Co., 54

Minn. 379, 56 N. W. 42 ; also the appearance

of a person at some time in the past; State

V. Ellwood, 17 R. I. 763, 24 Atl. 782 ; Com.

V. Morgan, 159 Mass. 375, 34 N. E. 458; to

show the identity of a person who passed

under different names; U. S. v. A Lot of

Jewelry, 59 Fed. 684; of documents in gen-

eral; Geer v. Min. Co., 134 Mo. 85, 34 S. W.
1099, 56 Am. St. Rep. 489; Buzard v. Mc-
Anulty, 77 Tex. 438, 14 S. W. 138 ; Arthur v.

Roberts, 60 Barb. (N. Y.) 580; Duffin v.

People, 107 111. 113, 47 Am. Rep. 431 ; Daly

v. Maguire, 6 Blatch. > 137, Fed. Cas. No.

3,551 ; and public records that cannot be

brought into court, but the handwriting must
be proved ; Leathers v. Salvor Wrecking etc.

Co., 2 Woods 680, Fed. Cas. No. 8,164; for

comparison of handwriting; People v. Van
^Istine, 57 Mich. 69, 23 N. W. 594; Tome v.

V. R. Co., 39 Md. 36, 17 Am. Eep. 540 ; How-
ard V. Russell, 75 Tex. 176, 12 S. W. 525;

Marcy v. Barnes, 16 Gray (Mass.) 161, 77

Am. Dec. 405; White S. M. Co. v. Gordon,

124 Ind. 495, 24 N. E. 1053, 19 Am. St. Rep.

109 ; to show certain premises where inspec-

tion is impossible; Omaha S. R. Co. v. Bee-

son, 36 Neb. 361, 54 N. W. 557 ; and eye-wit-

nesses may verify their accuracy; Nles v.

Broadhead, 75 Hun 255, 27 N. Y. Supp. 52;

to show things in general ; Chicago, M. & St.

P. R. Co. v. Kendall, 49 111. App. 398 ; Wurm-
ser V. Frederick, 62 Mo. App. 634; People's

Pass. R. Co. V. Green, 56 Md. 84.

They may be received in evidence under
certain circumstances to assist the jury in

understanding the case, having been first

verified as true representations of the sub-

ject; Chicago V. Vesey, 105 111. App. 191;

Smith V. Territory, 11 Okl. 669, 69 Pac. 805

;

Dederichs v. R. Co., 14 Utah 137, 46 Pac. 656,

35 L. E. A. 802. Nothwithstanding they may
have been taken some time, as a year, after

the occurrence of the transaction which they

represent; Chicago & E. I. R. Co. v. Grose,

113 111. App. 547 ; but not where the original

can be readily exhibited, unless for use in

identifying handwriting or detecting forgery

;

Baxter v. R. Co., 104 Wis. 307, 80 N. W. 644,

they must, however, show conditions actual-

ly existing and are inadmissible where they

merely show persons in assumed positions to

illustrate the claims of parties. They have
been admitted in actions for personal injury

to show the condition of the injured person
soon after the injury; People's G. L. & C.

Co. V. Amphlett, 93 111. App. 194; and also

when taken nine years before to show emaci-
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atlon; Rock Island v. Drost, 71 111. App.
613 ; also when taken just before and after

the injury; Davis v. K. Co., 136 N. C. 115,

48 S. E. 591, 1 Ann. Cas. 214; also to show
the hoops which were around a tank which
burst and caused the injury; Supfer v. Dis-

tilling Co., 127 Wis. 306, 106 N. W. 831.

They have been rejected when offered to

show the healthy conditions of deceased in

an action on a life policy where the defense
was a false representation as to health;

Brown v. Ins. Co., 65 Mich. 306, 32 N. W.
610, 8 Am. St. Eep. 894; and In an action

for injuries which were capable of verbal
description ; Cirello v. Exp. Co., 88 N. Y.

Supp. 932; Selleck v. Janesville, 104 Wis.

570, 80 N. W. 944, 47 L. R. A. 691, 76 Am.
St. Rep. 892. In an action for negligently

causing the death of a wife, her photograph
is not admissible in evidence to show that

she was a beautiful woman; Smith v. R.

Co., 177 N. Y. 379, 69 N. E. 729. They may
also be rejected as improper and Indecent

where the evidence may be obtained by pri-

vate examination out of court and expert

testimony given as the result of it; Guhl v.

Whitcomb, 109 Wis. 69, 85 N. W. 142, 83 Am.
St. Rep. 889.

They may be used to show the station

where the decedent was killed and the con-

dition of the tracks; MacFeat v. R. Co., 5

Pennewill (Del.) 52, 62 Atl. 898; a jetty

causing injury to a tug, taken three months
after the accident; Tracy v. R. Co., 98 Fed.

633; the place of a defect in a highway
which was the cause of injury; Sterling v.

Detroit, 134 Mich. 22, 95 N. W. 986; the

scene of the derailment of a railroad train,

taken just after the accident ; Bach v. R. Co.,

112 la. 241, 83 N. W. 959 ; or the scene of a

railroad wreck ; . Maynard v. R. Co., 46 Or.

15, 78 Pac. 983, 68 L. R. A. 477. Radio-

graphs are receivable, like any other photo-

graph; De Forge v. R. Co., 178 Mass. 59, 59

N. E. 669, 86 Am. St. Rep. 464; Carlson v.

Benton, 66 Neb. 486, 92 N. W. 600, 1 Ann.

Oas. 159.

It is doubtful If they ought to be admitted

to show the health, strength, or agility of a
person; Gilbert v. R. Co., 160 Mass. 403, 36

N. E.' 60.

Upon a criminal trial, photographic like-

nesses taken after death, of persons whom
it is material to Identify, may be exhibited

to witnesses acquainted with such persons

in life as aids in the identification; Ruloff

V. People, 45 N. T. 215. Where a mutilated

body was found, the vritness was allowed to

testify that the face resembled a photograph

of a person alleged to ue the one found,

though he had not known the man before

death ; Udderzook v. Com., 76 Pa. 340. The
healthy condition of the deceased may be

proved by a colored photograph taken a

short time before death; Washington L. Ins.

Co. V. Schaible, 1 W. N. 0. (Pa.) 369 ; and in

an indictment for bigamy a photograph of

the first husband may be shown to a witness

to the first marriage to prove his identity

with the person mentioned in the marriage

certiflcatte; 4 F. & P. 103.

A photograph of scenery may be mislead-

ing as to distances and should be looked at

with caution; Com; v. Keller, 191 Pa. 122,

43 Atl. 198; so when slight differences of

height, etc., would be important; Cunning-

ham V. R. Co., 72 Conn. 244, 43 Atl. 1047.

See note in Dederichs v. R. Co., 14 Utah,

137, 46 Pac. 656, 35 L. R. A. 802. -

A photograph made by the cathode or

X-ray process will be admitted as secondary

evidence; its competency depends upon the

science, skill, experience, and intelligence of

the person who took the picture and testi-

fied with regard to it Lacking these impor-

tant qualifications, it should not be admitted,

and It Is to be weighed like other competent
evidence. In an action for personal Injuries

it was held competent to submit to the jury

an X-ray photograph taken by a surgeon,

showing the overlapping bones of one of the

plaintiff's legs, where It was broken at the

time of the accident, and where the surgeon
was familiar with the process by which the

impression was secured, as well as with
fractures, and the surgeon testified that the
photograph accurately represented the con-

dition of the leg at the point of the fracture,

and that by the aid of the X-rays he was en-

abled to see the fracture and overlapping

bones as if they were uncovered to the sight

;

Bruce v. Breall, 99 Tenn. 303, 41 S. W. 445.

In a criminal case In New York the pros-

ecution claimed that a bullet struck the

victim m the jaw, and split, one piece being
deflected Into the jaw and the other piece

Into the back of his head. The defence

claimed that the piece lodged in the back of

the victim's head was not a fragment but a
bullet. To prove this, the defence introduc-

ed an X-ray photograph of the head and neck
showing the lodgment of the bullet, and the

testimony of the physician who took the pho-
tograph; 56 Alb. li. J. 809; 15 Med. Leg. J.

246.

An X-ray photograph is admissible in evi-

dence if properly taken ; De Forge v. R. Co.,

178 Mass. 59, 59 N. E. 669, 86 Am. St. Rep.

464; to show the internal tissues of the body;
Geneva v. Burnett, 65 Neb. 464, 91 N. W. 275,

58 L. R. A. 287, 101 Am. St. Rep. 628; but
they are not infallible; Miller v. Mlntun, 73
Ark. 183, 83 S. W. 918 ; It need not be shown
that It was taken by a competent person, or

that the apparatus was such as to secure an
accurate picture ; It need only appear, by the

evidence of competent witnesses, that it truly

represents the object; Carlson v. Benton, 66

Neb. 486, 92 N. W. 600, 1 Ann. Cas. 159 ; Its

admission is within the discretion of the trial

court; Jameson v. Weld, 93 Me. 345, 45 Atl.

299; Dolan v. Mut R. P. Life Ass'n, 173



PHOTOGRAPH 2584 PHYSICAL EXAMINATION

Mass. 197, 53 N. E. 398. The same rules
apply as to ordinary photographs; Maueh
V. Hartford, 112 Wis. 40, 87 N. W. 816. See
an article in 35 Am. L. Eev. 617.

It is a breach of contract and violation of
confidence for a photographer to make un-
authorized copies of his customer's photo-
graph. A' private individual may enjoin the
publication of his photograph, but a public

character may not, in the absence of a breach
of contract or violation of confidence in pro-

curing the likeness from which the publica-

tion is made. A statesman, author, artist,

or Inventor who seeks public recognition,

may be said to have surrendered this right

to the public ; Corliss v. Walker Co., 64 Fed.

280, 31 L. K. A. 283; 40 Ch. D. 345. See
Privacy; Injunction.
One who reproduces a copyrighted photo-

graph cannot escape liability as an infring-

er by merely showing that the copy which
he reproduced did not bear the notice of

copyright when he purchased it, but he must
also show that it bore no notice when it

left the custody of the owner of the copy-

right; Falk V. Engraving Co., 54 Fed. 890,

4 0. C. A. 648. Violation of the right in a
copyrighted photograph is subject by stat-

ute to a penalty. See BoUes v. Outing Co.,

77 Fed. 966, 23 C. C. A. 594, 46 L. E. A. 712.

See Copyright.

PHRENASTHENIA. A morbid condition,

also known as the insanity of the degen-

erates, used to indicate the general mental
Infirmity of degenerates or Individuals with
vices of organization who are insane, but

whose insanity presents special characteris-

tics growing out of mental infirmity. It is

usually hereditary and congenital. The in-

sanity is a secondary phenomenon, vice of

organization being the primary one; 2 Cle-

venger, Med. Jur. 856.

PHYSICAL EXAMINATION. The ques-

tion as to whether, and under what circum-

stances, courts will permit the physical ex-

amination of litigants and of persons ac-

cused of crime, and also of property in liti-

gation, has been much mooted. A physical

examination of a woman under the writ of

de ventre inspidendo was known to the com-
mon law under special circumstances. See
Jury of Women. This early practice has
been urged as a precedent for permitting a
physical examination in certain civil and
criminal cases.

In Union Pacific R. Co. v. Bottsford, 141

U. S. 250, 11 Sup. Ct. loop, 35 L. Ed. 734, the
question was the right of a federal court to

order a surgical examination of the plaintiff,

in an action of tort. Mr. Justice Gray re-

ferred to the common-law writ of de ventre
inspiciendo in capital cases, and also in civil

cases ' Involving the rightful succession to

property of a decedent against fraudulent

claims of bastards, and said that the learn-

ing and research of counsel for the plain-

tiff in error (John F. Dillon) had "failed

to produce an instance of its even having

been considered in any part of the United

States as suited to the habits and condi-

tions of the people." He added that "so

far as the books within our reach show, no
order to inspect the body in a personal ac-

tion appears to have been made or even
moved for, in any of the English courts of

common law, at any period of their history."

The ruling of the court below, refusing such
an examination, was sustained. See, also,

Pennsylvania Co. v. Newmeyer, 129 Ind. 401,

28 N. E. 860; McQuigan v. B. Co., 129 N. Y.

50, 29 N. B. 235, 14 L. R. A. 466, 26 Am. St.

Rep. 507; Illinois Cent. R. Co. v. Griffin, 80

Fed. 278, 25 O. O. A. 413 ; Parker v. Bnslow,
102 111. 272, 40 Am. Rep. 588.

That the court has no inherent power to

order a physical examination is held in

Camden & S. R. Co. v. Stetson, 177 U. S.

172, 20 Sup. Ct. 617, 44 L. Ed. 721; Larson v.

Salt Lake City, 34 Utah, 318, 97 Pac. 483, 23
L. R. A. (N. S.) 462; Alay v. R. Co., 32
Mont. 522, 81 Pac. 328, 70 L. R A. Ill, 4
Ann. Cas. 605. That trial courts have the
inherent power to order a medical examina-
tion by experts of the person of a plaintiff

seeking a recovery for personal injuries, if

the examination is applied for and made be-

fore entering upon the trial, is held in West-
ern Glass Mfg. Go. v. Schoeninger, 42 Colo.

357, 94 Pac. 342, 15 L. R. A. (N. S.) 663, 126

Am. St. Rep. 165; Wanek v. Winona, 78
Minn. 98, 80 N. W. ,851, 46 L. R. A. 448, 79
Am. St. Rep. 354; Harvey v. Traction Co.,

26 W. N. O. (Pa.) 231; South Bend v. Tur-
ner, 156 Ind. 418, 60 N. B. 271, 54 L. R A
396, 83 Am. St Rep. 200; Brown v. R. Co.,

12 N. D. 61, 95 N. W. 153, 102 Am. St Rep.

564; see Larson v. Salt Lake City, 34 Utah,
318, 97 Pac. 483, 23 L. R. A. (N. S.) 462.

After the right had been denied in New
York, a statute was passed ; but it has been
held that such an act will be strictly con-

strued; Goldenberg v. Zirinsky, 114 App.
Div. 827, 1.00 N. Y. Supp. 251; Howe v.

Brunnbauer, 13 Misc. 631, 34 N. Y. Supp.
919 ; Potter v. Hammondsport, 112 App. Div.

91, 98 N. Y. Supp. 186. Where they do. not
so provide, they will not be extended to com-
pel answers to questions; 16 P. R. (Ont)
496. See also 14 id. 171.

The New Jersey act providing for such
examination was held binding on a federal
court; Camden & S. R Co. v. Stetson, 177

U. S. 172, 20 Sup. Ct 617, 44 L. Ed. 721.

The question whether a court has at com-
mon law the power to compel a plaintiff in

an action for a personal injury to submit to

a surgical examination, is a matter of prac-
tice and not of evidence, and as a matter of

practice relating to the power of courts,

neither state statutes nor the decisions of

state courts on the subject are binding on
federal courts under R. S. § 721, providing
that, with certain exceptions, the laws of
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the several states shall be regarded as rules

of decisions in trials at common law in such
courts, which, as to such matters are govern-

ed by the decisions of the supreme court of

the United States ; Chicago & N. W. Ry. Oo.
V. Kendall, 167 Fed. 62, 93 0. C. A. 422,

16 Ann. Cas. 560.

Where a plaintiff in an action for an in-

jury to his knee, while on the vritness stand,

voluntarily exhibits the injured knee to the

Jury, the defendant Is entitled to require
him to submit the same to surgical examina-
tion, and the court has power, independently
of any statute, to compel such submission;
Chicago & N. W. Ky. Co. v. Kendall, 167
Fed. 62, 93 C. C. A. 422, 16 Ann. Cas. 560.

Such an order was held ultra vires; 46 L.

J. 696. But the statute 31 & 32 Vict. c. 19,

§ 26, authorizes any judge of a court in

which an action is pending to recover dam-
ages for a railway accident to order an ex-

amination of the person injured; 43 L. J.

Rep. Exch. 150.

But while it has been held that the de-

fendant has no absolute right to have a
personal physical examination of the plain-

tiff made, in an action for personal injuries,

yet in the discretion of the court- such ex-

amination may be made, if essential for the
ascertainment of truth or to subserve the
ends of justice; Owens v. R. Co., 95 Mo. 169,

8 S. W. 350, 6 Am. St. Rep. 39; Ala. G. S.

R. R. Co. V. Hill, 90 Ala. 71, 8 South. 90, 9
L. R. A. 442, 24 Am. St. Rep. 764; HaU v.

Manson, 99 la. 698, 68 N. W. 922, 34 L. R. A.

207; Edwards v. Three Rivers, 96 Mich. 625,

.55 N. W. 1003 ; Oarrico v. Ry. Co., 39 W. Va.

86, 19 S. K 571, 24 L. R. A. 50; Richmond
& D. R. Co. V. Childress, 82 Ga. 719, 9 S. E.

602, 3 L. R. A. 808, 14 Am.. St Rep. 189;

White V. Ry. Co., 61 Wis. 536, 21 N. W. 524,

50 Am. Rep. 154 ; Atchison, T. & S. P. R. Co.

V. Thul, 29 Kan. 466, 44 Am. Rep. 659 ; Lane
V. Ry. Co., 21 Wash. 119, 57 Pac. 367, 46 L.

R, A. 153, 75 Am. St. Rep. 821 ; Schroeder v.

R. Co., 47 la. 375.

A plaintiff, in an action for personal in-

juries alleged to have caused the secretion

of albumen and sugar, may be required to

produce in court, for analysis, specimens of

his urine, accompanied by an affidavit that
it was voided by him ; the privacy of his

person not being thereby invaded; Cleve-

land, C. C. & St. L. Ry. Co. v. Huddleston,
151 Ind. 540, 46 N; E. 678, 36 L. R. A. 681,

68 Am. St Rep. 238. See 13 Harv. L. Rev.

224.

It Is within the discretion of the court to

refuse to require the plaintiff to submit to

a physical examination which requires the

administration of ansestheties ; Strudgeon v.

Sand Beach, 107 Mich. 496, 65 N. W. 616.

In some courts plaintifCs are allowed to

exhibit to the jury their injuries, and to

perform physical acts showing the nature

and extent of their injuries; Schroeder v.

R. Co., 47 la. 375; Hatfield v. R. Co., 33

Minn. 130, 22 N. W. 176, 53 Am. Rep. 14; but

other courts hold this to be improper, be-

cause such evidence cannot be preserved in

a bill of exceptions for use in an appellate

court; 19 Cent. L. J. 144; and where a

juror was allowed to manipulate the plain-

tifCs injured hand, it was error, although ex-

hibiting it was proper ; Vance v. Drug Co.,

149 111. App. 499.

In a trial of an action of trespass for as-

sault and battery, it is not error to permit

the jury to examine with their fingers scars

on the plaintiff's head caused by a blow
from defendant's pistol; Jackson v. Wells,

13 Tex. Civ. App. 275, 35 S. W. 528.

A court of equity will not, in a patent
case, even if it had the power, require the

respondent, claiming under an alleged an-

ticipating patent to perform experiments
in the presence of plaintiff's witnesses, ex-

cept where so extraordinary a course is nec-

essary ; Simonds Rolling Mach. Co. v. Mfg.
Co., 83 Fed. 490.

In an action for breach of warranty on a
sale of a horse, the court has no power to

order that the defendant have the privilege

of sending a veterinary surgeon into the
plaintiff's stable to examine the horse; Mar-
tin V. Elliott 106 Mich. 130, 63 N. W. 998,
31 L. R. A. 169.

In a suit for divorce on the ground of
impotence a court has iiower to compel the
parties to submit to a surgical examination
when facts essential to a correct decision
may thereby be ascertained; Devanbagh v.

Devanbagh, 5 Paige (N. Y.) 554, 28 Am.
Dec. 443; Anonymous, 89 Ala. 291, 7 South.
100, 7 L. R. A. 425, 18 Am. St Rep. 116 ; 32
L. J. Mat. 12 ; In divorce proceeding because
of malformation of the wife the court made
an order for her inspection, but did not re-

quire the husband to submit to inspection;
16 Week. Rep. 943.

The measurement in the presence of the
jury of a woman's foot and her leg six inch-
es above the ankle, in a suit for injuries to
the foot and ankle, must be permitted by
the court when there is a direct conflict as
to such measurement by the medical men
called by the respective parties,—at least if

the witness herself does not object; Hall v.

Manson, 99 la. 698, 68 N. W. 922, 34 L. R. A.
208.

The better practice seems to be to apply
to the party to be examined, before trial,

for permission to make the examination,
and upon his refusal, to present a motion for
leave, by affidavit, shovring the refusal, and
also the probability that the examination
will result in some material disclosure. The
party applying for the order for examination
should also offer to pay the expense of such
examination; Richmond & D. R. Co. v. Chil-
dress, 82 Ga. 719, 9 S. E. 602, 3 L. R. A. 808,

14 Am. St Rep. 189. In practice, some
courts order a private physical examination
of a party to be made by a physician, who
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may then testify in regard thereto at the
trial of the cause.

A physical examination, if made, must
be made by physicians agreed upon by the
parties or selected by the court, care being
taken to prevent danger to life, pains of
body, or any indignity to the person ; Schroed-
er V. R. Co., 47 la. 375 ; Miami & M. T. Co.

V. Baily, 37 Ohio St. 104 ; McGovern v. Hope,
63 N. J. L. 76, 42 Atl. 830 ; Lane v. R. Co., 21

Wash. 119, 57 Pac. 367, 46 L. R. A. 153, 75
Am. St. Rep. 821.

Where an order for physical examination
is made, the court will enforce it by refusing

to try the cause until it is complied with;
Hess V. R. Co., 7 Pa. Co. Ct. Rep. 565; by
dismissing the action, or refusing to allow

the plaintiff to give evidence to establish

his injury; Miami & M. T. Co. v. Baily, 37
Ohio St. 104; or by striking out and with-

drawing from the consideration of the jury
the allegations relative to his injury, or

punishing him for contempt; Schroeder v.

R. Co., 47 la. 375; Hatfield v. R. Co., 33 Minn.
130, 22 N. W. 176, 53 Am. Rep. 14. A refusal

to submit to a physical examination, if the

court permifhim to prosecute his claim will

be very strong evidence against the person
refusing; Kinney v. Springfield, 35 Mo. App.
97 ; and may be considered by the jury as
reflecting on his good faith; Union P. R. Co.

V. Botsford, 141 U. S. 250, 11 Sup. Ct. 1000,

35 L. Ed. 734.

Upon an appeal of mayhem where the is-

sue joined is whether it is mayhem or no
mayhem, it will be decided by the court up-

on inspection with the assistance of sur-

geons, if desired ; 3 Bla. Com. 332.

In criminal proceedings there is no power
to undress and medically examine the person

of a prisoner, without his consent, although

such examination might further the ends of

justice ; 13 Cox, C. C. 625. It is error for a

court to require a person on trial for mur-
der to exhibit his leg at the place where it

was amputated, although a certain material

fact may be established thereby; State v.

Garrett, 71 N. C. 85, 17 Am. Rep. 1. Where
a prisoner refused to make a print of his

foot in a pan of soft earth in order that the

witnesses for the prosecution might testify

as to similarity of such tracks with those

found at the scene of the crime, the court

said it was optional with the accused, who
refused, and upon conviction a new trial was
granted; Stokes v. State, 5 Baxt. (Tenn.)

619, 30 Am. Rep. 72 ; contra, Walker v. Staie,

7 Tex. App. 245, 32 Am. Rep. 595. A woman
indicted for the murder of her illegitimate

child refused to allow physicians selected by
the coroner to examine whether she had re-

cently been delivered of a child, and upon
being threatened, yielded. The court ruled

out the testimony of the physicians upon the

ground that no person shall, in any criminal

case, be compelled to be a witness against

himself; People v. McCoy, 45 How. Pr. (N..

Y.) 216.

On the other hand, it has been held not

to be error to compel the defendant to ex-

hibit tattoo marks on his body, to the ex-

istence of which a witness had testified;

State V. Ah Chuey, 14 Nev. 79, 33 Am. Rep.

530; or to compel the accused to make his

footprints In an ash heap, and to allow the

prosecution to show that they corresponded

with those found at the scene of the crime;

Walker v. State, 7 Tex. App. 245, 32 Am.
Rep. 595 ; or for an officer to compel the ac-

cused to put his foot in print found at the

place where the crime was committed and
at the trial testify to the result of the com-

parison; State V. Graham, 74 N. C. 646, 21

Am. Rep. 493; Blackwell v. State, 67 Ga.

76, 44 Am. Rep. 717 ; and it is held that the

state has power in a prosecution for rape

to order an examination by a physician of

the vagina of the prosecutrix ; People v. Pres-

ton, 19 Cal. App. 675, 127 Pac. 660.

See Incrimination; Juby of Women; Pei-

VACT ; View.

PHYSICAL FACT. A fact, the existence

of which is perceptible by the senses.

"A fact considered to have its seat in some
inanimate being, or, by virtue, not of the

qualities by which it is constituted animate,

but of those which it has in common with

the class of inanimate beings." 1 Benth.

Jud. Ev. 45.

PHYSICIAN. A person, who has received
the degree of doctor of medicine from an in-

corporated institution.

One lawfully engaged in the practice of

medicine.

As used in a policy of life Insurance, the

term "family physician" has been held to

mean the physician who usually attends, the

members of a family in the capacity of a
physician, whether or not he usually at-

tended or was consulted by the insured him-
self; Price V. Ins. Co., 17 Minn. 497 (Gil.

473), 10 Am. Rep. 166.

In the Roman law and at common law
until 1422 the practice of medicine and sur-

gery was free to all. A statute in that year
confined it to those who had studied the sub-

ject in a university and who were bachelors
of science.

A statute forbidding the practice of medi-
cine without a license covers osteopathy

;

Bandel v. Department of Health, 193 N. X.

133, 85 N. E. 1067, 21 L. R. A. (N. S.) 49;
Little V. State, 60 Neb. 749, 84 N. W. 248, 51

L. R. A. 717 ; contra, State v. McKnight, 131

N. C. 717, 42 S. B. 580, 59 L. R. A. 187; State

V. Liffrlng, 61 Ohio St. 39, 55 N. E. 168, 46
L. R. A. 334, 76 Am. St Rep. 358 ; Collins v.

Texas, 223 U. S. 288, 32 Sup. Ct. 286, 56 L.

Ed. 439; Ex parte Collins, 57 Tex. Cr. R.

2, 121 S. W. 501; one who practices "sugges-

tive therapeutics" without drugs or surgery

;
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Witty V. State, 173 Ind. 404, 90 N. E. 627,

25 li. R. A. (N. S.) 1297; a "magnetic healer"

In the nature of an osteopath ; People v.

Trenner, 144 111. App. 275 ; one who pretends

to heal by rubbing; State v. Xates, 145 la.

332, 124 N. W. 174 ; one who practices "vital

healing," professing to cure without drugs
or surgery ; State v. Adklns,' 145 la. 671, 124

N. W. 627; one who treats the eye and fits

spectacles, having "Dr." on his office door;

State V. Blumenthal, 141 Mo. App. 502, 125

S. W. 1188 ; one who advertises as "the Mas-
seur Doctor," though he used no medicine;

Newman v. State, 58 Tex. Cr. R. 223, 124

S. W. 956; one who treats diseases without
drugs; 70 L. R. 835.

A "healer by divine gift" was held guilty

of practicing medicine without a license;

Smith V. People, 51 Colo. 270, 117 Pac. 612,

36 L. R. A. (N. S.) 158; where it was held

that evidence as to religious belief is not ad-

missible, the object of the statute being to

make certain requirements for the public

health ; see cases collected in Witty v. State,

173 Ind. 404, 90 N. E. 627, 25 L. R. A. (N.

S.) 1302; State v. Bresee, 137 la. 673, 114 N.

W. 45, 24 L. R. A. (N. S.) 103.

Giving Christian Science treatment for a

fee for the cure of disease is within an act

requiring a certificate from the board of

medical registration; State v. Marble, 72

Ohio St. 21, 73 N. E. 1063, 70 L. R. A. 835,

106 Am. St. Rep. 570, 2 Ann. Cas. 898. But
praying for those sufEering from disease, or

teaching that disease will disappear and
physical perfection be attained as a result of

prayer, was held not to constitute the prac-

tice of medicine ; State v. Mylod, 20' R. I.

632, 40 Atl. 753, 41 L. R. A. 428.

.Q?he business of massage does not violate

a statute forbidding' the practice of medi-

cine vyithout a license; Smith v. Lane, 24

Hun (N. Y.) 632; but prescribing patent

medicine does ; Thompson v. Staats, 15 Wend.
(N. Y.) 395; Jordan v. Overseers of Dayton,
4 Ohio 295. The law does not recognize any
difference between schools of medicine ; Corsi

V. Maretzek, 4 B. D. Sm. (N. Y.) 1.

A law providing that no person shall be
licensed to practice medicine except after

examinations by the state board, is not In

conflict with the fourteenth amendment of

the United States constitution; State v.

Carey, 4 Wash. 424, 30 Pac. 729; nor is a

statute making it a misdemeanor to practice

medicine without a certificate from the state

board of health that the practitioner is a

graduate of a reputable medical college, un-

constitutional, as depriving him of property

without due process of law; Dent v. West
Virginia, 129 U. S. 114, 9 Sup. Ct 231, 32 L.

Ed. 623; nor is a Texas act establishing a

state board of health and requiring osteo-

paths to be registered; Collins v. Texas, 223

U. S. 288, 32 Sup. Ct. 286, 56 L. Ed. 439.

Bad or unskilful practice in a physician

or other professional person, whereby the

health of the patient is Injured, is usually

called malpractice (mala praxis).

Wilful malpractice takes place when the

physician purposely administers medicines

or performs an operation which he knows

and expects will result in damage or death

to the individual under his care; as in the

case of criminal abortion; Elw. Malp. 243;

People V. Lohman, 2 Barb. (N. Y.) 216.

Negligent malpractice comprehends those

cases where there is no criminal or dishonest

object, but gross negligence of that attention

which the situation of the patient requires;

as if a physician should administer medi-

cines while in a state of intoxication, from

which injury would arise to his patient.

Ignorant malpractice is the administration

of medicines calculated to do injury, which
do harm, which a well-educated and scien-

tific medical man would know were not

proi)er in the case ; Elw. Malpr. 198 ; Com.
V. Thompson, 6 Mass. 134; 5 C. & P. 333;

5 Cox, C. C. 587; Whart. & St. '"Med. Jur.

755.

This ofCence is a misdemeanor (whether
it be occasioned by curiosity and experi-

ment or neglect), because it breaks the trust

which the patient has put in the physician,

and tends directly to his destruction. See 3
Chitty, Cr. Law 863; 4 Wentw. PI. 360; 2

Russ. Cr. 277; Com. v. Pierce, 138 Mass.

165, 52 Am. Rep. 264; Rice v. State, 8 Mo.
561 ; 3 C. & P. 629.

Besides the public remedy for malprac-

tice, in many cases the party injured may
bring a civil action; Landon v. Humphrey,
9 Conn. 209, 23 Am. Dec. 333; Wilmot v.

Howard, 39 Vt. 447, 94 Am. Dec. 338.

Civil cases of malpractice are of very fre-

quent occurrence on those occasions where
surgical operations are rendered necessary,

or supposed to be so, by disease or injury,

and are so performed as either to shorten a
limb or render it stiff, or otherwise prevent
the free, natural use of it, by which the
party ever after suffers damage. This may
embrace almost every kind of surgical opera-

tion; but nine-tenths of all such cases arise

from amputations, fractures, or dislocations

;

Elw. Malpr. 55.

To the performance of all surgical opera-
tions the surgeon is bound to bring at least

ordinary skill and knowledge. He must ap-

ply without mistake what is settled in his

profession. He must possess and practically

exercise that degree and amount of knowl-
edge and science which the leading authori-

ties have pronounced as the result of their

researches and experience up to the time, or
vrithin a reasonable time, before the issue or

question to be determined is made; Elwell,

Malpract. 55 ; 6 Am. L. Reg. N. S. 774; Hew-
itt V. Eisenbart, 36 Neb. 794, 55 N. W. 252.

Although the physician Is civilly and crim-

inally responsible for his conduct while dis-
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charging the duties of. his profession, he Is
in no sense a warrantor or insurer of a fa-
vorable result, without an express contract
to that effect ; Elwell, Malp. 20 ; 7 C. & P. 81.

Every person who offers his services to

the public generally, impliedly contracts
with the employer that he is in possession of
the necessary ordinary skill and experience
which are possessed by those who practice
or profess to understand the art or science,

and which are generally regarded by those
most conversant with the profession as nec-

essary to qualify one to engage in such busi-

ness successfully. This ordinary skill may
differ according to locality and the means of

informatioh; Elw. Malp. 22, 201; 3 C. & P.

629; Smothers v. Hanks, 34 la. 286, 11 Am.
Rep. 141, n. ; Dorris v. Warford, 124 Ky.
768, 100 S. W. 312, 9 L. R. A. (N. S.) 1090,

14 Ann. Oas. 602; Rogers v. Kee, 171 Mich.

551, 137 N. W. 260; Hallam v. Means, 82 111.

379, 25 Am. Rep. 328 ; State v. Housekeeper,

70 Md. 162, 16 Atl. 382, 2 L. R. A. 587, 14

Am. St. Rep. 340; Hewitt v. Bisenbart, 36

Neb. 794, 55 N. W. 252; Boon v. Murphy, 108

N. C. 187, 12 S. E. 1038.

It is not the highest order of skill attain-

able, but that which is possessed by the

average of the profession in good standing;
Wohlert v. Seibert, 23 Pa. Super. Ct. 213.

Skill in diagnosis and treatment should be
determined by the rules of his own school;

McGraw v. Kerr, 23 Colo. App. 163, 128 Pac.
870. If the treatment of the patient has
been honest and intelligent, only ordinary
care and skill Is required of defendant and
errors of judgment will be overlooked; Car-
penter v. Blake, 75 N. Y. 21. Experimenting
with a patient outside of the rules of prac-

tice renders the practitioner liable in dam-
ages; McNevlns v. Lowe, 40 111. 209. Any
one who treats patients as a clairvoyant
must be held to the same degree of care as
a regular practitioner; Bibber v. Simpson,
59 Me. 181; Nelson v. Harrington, 72 Wis.
591, 40 N. W. 228, 1 L. R. A. 719, 7 Am. St.

Rep. 900.

One who holds himself out as a healer of
diseases, and accepts employment as such,
must be held to the duty of reasonable
skill in the exercise of his vocation; failing

in this he must be held liable for any dam-
ages proximately caused by unskilful treat-

ment of his patient; Nelson v. Harrington,
72 Wis. 591, 40 N. W. 228, 1 L. R. A. 719, 7
Am. St. Rep. 900. Gross negligence may con-
stitute criminal liability ; Com. v. Pierce,

138 Mass. 165, 52 Am. Rep. 264; State v.

Hardister, 38 Ark. 605, 42 Am. Rep. 5 ; and
an unlicensed practitioner may be guilty of
manslaughter; 1 Witth. & Beck. Med. Jur.

79.

The law Imposes on a surgeon the duty of
being reasonably skilled in his profession,

and the exercise of care and prudence in

the application of that skill, and if he be
wanting in either, to the injury of his pa-

tient, he Is liable for damages; Rowe v.

Lent, 62 Hun 621, , 17 N. Y. Supp. 131 ; al-

though there may be no contractual relation

between the patient and the physician; Du
Bois v. Decker, 130 N. Y. 325, 29 N. E. 313,

14 L. R. A. 429, 27 Am. St. Rep. 529. If one
physician, being unable to attend, sends an-

other in his stead, the former is not liable

to one who Is injured by the unskilfulness
of the latter, since the latter, being engaged
in a distinct and independent occupation of
his own, is not the servant or agent of the
former; Myers v. Holborn, 58 N. J. L. 193,

33 Atl. 389, 30 L. R. A. 345, 55 Am. St. Rep.
606. See 8 East 347 ; ,

McCandless v. Mc-
Wha, 22 Pa. 261; Leighton v. Sargent, 27
N. H. 46,0, 59 Am. Dec. 388; Fleet v. HoUen-
kemp, 13 B. Monr. (Ky.) 219, 56 Am. Dec.
563.

A specialist must exercise a higher degree
of skill and care than an ordinary practi-

tioner ; Rann v. Twitchell, 82 Vt. 79, 71 Atl.

1045, 20 L. R. A. (N. S.) 1030; Feeney v.

Spalding, 89 Me. Ill, 35 Atl. 1027; Baker v.

Hancock, 29 Ind. App. 456, 63 N. B. 323, 64
N. B. 38.

What Is proper and usual practice in diag-
nosis and treatment and what constitutes
ordinary care can only be shown by expert
testimony; McGraw v. Kerr, 23 Colo. App.
163, 128 Pac. 870; Klodek v. Logging Co., 71
Wash. 573, 129 Pac. 99.

Where a physician recommends a method
of treatment approved by the standard au-
thorities and consults another physician of
Intelligence, it cannot be held as a matter
of law that he failed to exercise ordinary
care; McKee v. Allen, 94 111. App. 147.

Where there is a difference of opinion among
skilful surgeons, a surgeon may exercise bis
own judgment; Vanhooser v. Berghoffi, 90
Mo. 487, 3 S. W. 72; if he keeps within ap-
proved methods, he is not liable for a mis-
take of judgment ; Dye v. Corbin, 59 W. Va.
266, 53 S. E. 147 ; nor where the patient neg-
ligently failed to observe his directions or
purposely disobeyed them; Geiselman v.

Scott, 25 Ohio St. 86; McGraw v. Kerr, 23
Colo. App. 163, 128 Pac. 870; nor where
he called in two other competent surgeons
who testified that the injury was difficult to

detect ; EngUsh v. E^ree, 205 Pa. 624, 55 Atl.

777; nor if he requests additional assist-

ance and is refused, even though he made a
mistake in treatment ; Haering v. Spicer, 92
lU. App. 449; nor if prevented from re-

ducing a dislocation by the refusal of the

patient to submit to an operation; little-

john V. Arbogast, 95 111. App. 605 (but if the

patient is in a condition in which it would
be dangerous to break and re-sef an arm,

and the patient refuses to permit it, the de-

fendant Is not relieved of liability for want
of ordinary sltill; Morris v. Despam, 104 111.

App. 452).

If an ofl3ce patient receives careful and
skilful treatment and then falls to return
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to the physician, and in consequence suffers

injury, the patient has no right of action;

Dashiell v. Griffith, 84 Md. 363, 25 Atl. 1094.

If an arm was unslalfuUy dressed, result-

ing in a defective arm, the surgeon would be

liable, although the neglect of the patient or

those in charge of him made it worse ; such

neglect affected only the damages; Wilmot
V. Howard, 39 Vt. 447, 94 Am. Dec. 338 ; Du
Bois V. Decker, 130 N. Y. 325, 29 N. E. 313,

14 L. R. A. 429, 27 Am. St. Rep. 529; Mc-
Cracken v. Smathers, 122 N. C. 799, 29 S. E.

354.

The fact that the injured limb is defective

after treatment is no evidence of negligence

;

McGraw v. Kerr, 23 Colo. App. 163; 128 Pac.

870; nor is the death of the patient imme-
diately after the operation (amputation of

a limb) ; Staloch v. Holm, 100 Minn. 276, 111

N. W. 264, 9 L. E. A. (N. S.) 712.

He is liable for negligence where he fails

to remove a piece of surgical gauze after an
operation; Ruth v. Johnson, 172 Fed. 191, 96

C. C. A. 643. Where a surgical sponge was
left in the body of a person operated on, it

was held that the surgeon could not rely on
the count of sponges by the nurse; he also

must exercise care in determining whether
any foreign substance remains in the body;
Davis v. Kerr, 239 Pa. 351, 86 Atl. 1007, 46
L. R. A. (N. S.) 611.

A physician (X-ray) called in by another
physician, ta operate, is not required to make
a special study of the case or to give advice

as to possibility of injury resulting there-

from r Sweeney v. Erving, 228 U. S. 233, 33
Sup. Ct. 416, 57 L. Ed. 815.

The physician's responsibility is the same
when he is negligent as when he lacks ordi-

nary skill, although the measure of indem-
nity and punishment may be different; Elw.
Malp. 27; 3 Maule & S. 14; 1 Lew. C. C.

169; Broom, Leg. Max. 168, 169; Rowe v.

Lent, 62 Hun 621, 17 N. Y. Supp. 131. See
Lewis V. Dwinell, 84 Me. 497, 24 Atl. 945.

Where a physician is charged with man-
slaughter, resulting from a surgical opera-

tion performed by him, it is error to charge
that if deceased consented to the perform-
ance of the operation, defendant must be
acquitted; State v. Gile, 8 Wash. 12, 35 Pac.
417.

It is proper in an action for malpractice
to show the treatment given after the de-

fendant gave up the case; Bower v. Self, 68
tCan. 825, 75 Pac. 1021.

The rule as to using X-rays is the same as
to other cases requiring ordinary care and
prudence ; Henslin v. Wheaton, 91 Minn. 219,

97 N. W. 882, 64 L. R. A. 126, 103 Am. St.

Rep. 504, 1 Ann. Cas. 19.

He cannot perform an operation more seri-

ous than the one to which the patient has
assented ; Pratt v. Davis, 224 111. 300, 79 N.

B. 562, 7 L. R. A. (N. S.) 609, 8 Ann. Cas.

197. But when a patient's assent was given

to an operation less grave and dangerous to

life, and while the person was under an an-

sesthetic a rupture was found in the right

groin, it was held that the operation on the.

latter was justified; Bennan v. Parsonnet,

83 N. J. L. 20, 83 Atl. 948.

Where a surgeon was employed' to operate

on a patient's right ear, and also operated

on the left ear while the patient was uncon-

scious, it was held to be an assault, though
the family consented thereto ; Mohr v. Wil-

liams, 95 Minn. 261, 104 N. W. 12, 1 L. R. A.

(N.' S.) 439, 111 Am. St. Rep. 462, 5 Ann.
Cas. 303. A surgeon may operate on a child

in an emergency without the parents' con-

sent when told it was impracticable to ob-

tain it; Luka v. Lowrie, 171 Mich. 122, 136

N. W. 1106, 41 L. R. A. (N. S.) 290; but a
surgical operation is ordinarily unlawful
when performed without the express or im-

plied consent of the patient; Awde v. Cole,

99 Minn. 361, 109 N. W. 812.

Where the wife of the defendant, being
afflicted with a dangerous disease, was car-

ried by him to a distance from his residence
and left under the care of the plaintiff as a
surgeon, and after the lapse of some weeks
the plaintiff performed an operation, soon
after which she died, it was held, in an ac-

tion by the plaintiff against the defendant to

recover compensation for his services, that
the performance of the operation was within
the scope of the plaintiffs authority, if, in

his judgment, it was necessary or expedient,

and that it was not incumbent on him to

prove that it was necessary or proper under
the circumstances, or that before he perform-
ed it he gave notice to the defendant, or that
it would have been dangerous to the wife
to wait until notice could be given to the
defendant; McClallen v. Adams, 19 Pick.

(Mass.) 333, 31 Am. Dec. 140.

If physicians attending a woman deem
it necessary for the preservation and pror

longation of her life, to perform an opera-
tion, they are justified in doing so if she
consents, whether her husband consents or
not; State v. Housekeeper, 70 Md. 162, 16
Atl. 382, 2 L. R. A. 587, 14 Am. St Rep. 340.

In England, at common law, a physician
could not maintain an action for his fees for
anything done as physician either while at-

tending to or prescribing for a patient; but
a distinction was taken when he acted as a
surgeon or in any other capacity than that of

physician, and in such cases an action for

fees would be sustained ; 1 C. & M. 227, 370

;

3 Q. B. 928. But now by 21 & 22 Vict. c. 90,

a physician who is registered under the act

may bring an action for his fees, if not pre-

cluded by any by-law of the college of physi-

cians; 2 H. & C. 92. It has not been denied
in this country ; Adams v. Stevens, 26 Wend.
(N. Y.) 451.

In this country, the various states have
statutory enactments regulating the practice
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of medicine. See Witth. & Beck. Med. Jur.
An unlicensed physician can not maintain an
action for medical attendance and medicines;
Bailey v. Mogg, 4 Den. (N. Y.) 60 ; Haworth
V. Montgomery, 91 Tenn. 16, 18 S. W. 399;
Holland v. Adams, 21 Ala. 680; contra, Hew-
itt V. Wilcox, 1 Mete. (Mass.) 154.

In a suit for medical services the plaintiff

is presumed to have been licensed ; McPher-
son V. Cheadell, 24 Wend. (N. Y.) 15. See,

also, Chicago v. Wood, 24 111. App. 42. An
act providing that no person shall practice

medicine who has ever been convicted of fel-

ony, applies to persons who had been con-

victed of felony before "the passage of the

act, and does not conflict with the federal

constitution ; Hawker v. New York, 170 U. S.

189, 18 Sup. Ct. 573, 42 L. Ed. 1002.

Contracts for contingent compensation are

valid; Coughlin v. K. Co., 71 N. Y. 443, 27

Am. Rep. 75 ; Smith v. Hyde, 19 Vt. 54.

In assumpsit by a physician for his services,

the defendant cannot prove the professional

reputation of the plaintiff ; Jeffries v. Harris,

3 Hawks (N. C.) 105. Physicians can recov-

er for the services of their students in at-

tendance upon their patients ; People v. Mon-
roe, 4 Wend. (N. Y.) 200. Partners in the

practice of medicine are within the law mer-

chant, which includes the jus accrescendi be-

tween traders; Allen v. Blanchard, 9 Cow.
(N. Y.) 631. An agreement between physi-

cians whereby, for a money consideration,

one promises to use his influence with his

patrons to obtain their patronage for the

other, is not contrary to public policy ; Hoyt
V. Holly, 39 Conn. 326, 12 Am. Kep. 390. If

a physician carries contagious disease into a

family, on a suit for services this may be

shown to reduce his claim ; Piper v. Menifee,

12 B. Monr. (Ky.) 465, 54 Am. Dec. 547.

A physician who has been guilty of negli-

gence in the treatment of his patient, result-

ing in damages to the latter, does not nec-

essarily lose his right to recover any com-
pensation whatever for his services ; but the

amount of his recovery, if any, depends on
the amount of damages suffered because of

negligence; Whitesell v. Hill (la.) 66 N. W.
894.

Where one who has received personal in-

jury through the negligence of another uses
reasonable and ordinary care in the selec-

tion of a physician, the damages awarded
him will not be reduced because more skil-

ful medical aid was not secured; Collins v.

Council Bluffs, 82 la. 324, 7 Am. Rep. 200.

Hospital records containing entries by a

nurse are not competent evidence; Baird v.

Beilly, 92 Fed. 884, 35 0. C. A. 78; nor are

city hospital records, though kept by law;
Connor v. Ins. Co., 78 Mo. App- 131 ; nor the

temperature chart kept by the bedside to

prove facts therein stated ; Griebel v. R. Co.,

184 N. Y. 528, 76 N. E. 1096. Hospital rec-

ords are not admissible unless supplemented

by the evidence of the person who made
them, if such person can be produced ; Cashin

V. R. Co., 185 Mass. 543, 70 N. E. 930; en-

tries made daily by a physician are admissi-

ble to show the state of health of a patient in

an asylum ; 9 N. J. L. J. 118.

See Confidential Communications; Ex-
pebt; Opinion; Evidence; Vital Statistics;

Religion; Christian Science.

PHYSICIANS' DEFENSE COMPANIES.
See Insurance.

PIAFRAUS. A pious fraud; a fraud con-

sidered morally, justifiable on account of the

ends sought to be promoted.

PICAROON. A robber; a plunderer.

PICKETING. Picketing by members of a
trade union or strikers, consists in posting

members at all the approaches to the works
struck against for the purpose of reporting

the workman going to or coming from the

works ; and to use such influence as may be

in tjieir power to prevent the workman from
accepting work there. Dav. Friend. Soc.

212.

It is the establishment and maintenance of

an organized espionage upon the works and
upon those going to or coming from them.

Otis Steel Co. v. Union No. 218, 110 Fed. 701.

It may constitute an intimidation of the em-
ployees and patrons of the person whose es-

tablishment is picketed; Goldberg, Bowen &
Co. V. Stablemen's Union, 149 Cal. 429, 86
Pac. 806, 8 U R. A. (N. S.) 460, 117 Am.
St. Rep. 145, 9 Ann. Cas. 1219; Otis Steel

Co. V. Union No. 218, 110 Fed. 698.

The massing of unnecessary numbers of

pickets at a point which must be passed by
non-union men is in itself an act of intimi-

dation ; though picketing, if confined to gain-

ing information and to peaceful persuasion,

is not forbidden by law; Goldfield Consol.

Mines Co. v. Union No. 220; 159 Fed. 500.

The carrying near a place of business of

banners calling upon laborers to remain
away from such place has been treated as a
form of menace directed against those who
might seek employment; Sherry v. Perkins,

147 Mass. 212, 17 N. E. 307, 9 Am. St Rep.
689.

See Labor Union; Strike; Boycott.

PICKPOCKET. A thief; one who in a
crowd or in other places steals from the

pockets or person of another without put-

.ting him in fear. This is generally punished
as simple larceny.

PICTURE. A frame is part of a picture

as used in a carrier's act L. R. 5 Ex. 90;
39 L. J. Ex. 55; 37 L. J. C. P. 83. See
Painting; Copyright; Photograph; Fix-
tures.

PIE-POUDRE, PIE POWDER. See Court
OF Pie Powder.

PIER. A wharf. A structure erected for

ferry purposes which was simply a ferry
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rack and bridge was held not a pier. Ste-

vens V. Rhinelander, 5 Robt. (N. Y.) 285.

See Dock ; Habboe ; Pobt ; Eipabian Rights.

PIERAGE. The duty for maintaining
piers and harbor.

PIGNORATIO (Lat. from pignorare, to

pledge). In Civil Law. The obligation of a
pledge. L. 9 D. de pignor. Sealing up (oB-

signatio). A shutting up of an animal
caught in one's field and keeping it till the

expenses and damage have been paid by its

master. New Decis. 1, 34, 13.

PIGNORATIVE CONTRACT. In Civil

Law. A contract by which the owner of an
estate engages it to another for a sum of
money and grants to him and his successors
the right to enjoy it until he shall be reim-
bursed, voluntarily, that sum of money.
Pothier, Obi.

PIGNORI ACCEPTUM. See Bailment.

PIGNORIS CAPTIO (Lat.). In Roman
Law. The name given to one of the legia

actiones of the Roman law. It consisted
chiefly in the taking of a pledge, and was, in

fact, a mode of execution. It was confined

to special cases determined by positive law
or by custom, such as taxes, duties, rents,

etc., and is comparable in some respects to

distress at common law. The proceeding
took place in the presence of a prsetor.

PIGNUS (Lat). In Civil Law. Pledge,

or pawn. The contract of pledge. The right

in the thing pledged.

"It is derived," says Gaius, "from pugnum,
the fist, because what is delivered in pledge
is delivered in hand." Djg. 50. 16. 238. 2.

This is one of several instances of the fail-

ure of the Roman jurists when they attempt-

ed etymological explanations of words. The
elements of pignus (pig) are contained
in the word pan(g)o and its cognate forms.

See Smith, Diet. Gr. & Rom. Antiq.

Though pledge is distinguished from mort-

gage (hypotheca), as being something de-

livered in hand, while mortgage is good with-

out possession, yet a pledge (pignus) may
also be good without possession. Domat,
Civ. Law b. ill. tit. 1, § 5; Calvlnus, Lex.

Pignus is properly applied to movables, hy-

potheca to immovables; but the distinction

is not always preserved. Id.

PI LA. That side of money which was
called pile, because it was the side on which
there was an impression of a church built on
piles. Fleta, lib. 1, c. 39.

PILFER. To steal. To charge another

with pilfering is to charge him with stealing

and is slander ; Becket v. Sterrett, 4 Blackf.

(Ind.) 499.

PILFERER. One who steals petty things.

PILLAGE. The taking by violence of pri-

vate property by a victorious army from the

citizens or subjects of the enemy. This in

modern times is seldom allowed, and then

only when authorized by the commanding
or chief officer at the place where the pillage

is committed. The property thus violently

taken belongs, in general, to the common
soldiers. It is expressly forbidden under the

rules of the Brussel's Conference, 1874, which

however have never been adopted by the

European nations. See DaUoz, Diet. Pro-

pri6U, art. 3, § 5; WolfC g 1201; Booir;
Prize; Wae.

PILLORY. A wooden machine, in which
the neck of the culprit is inserted.

This punishment has in most of the states

been superseded by the adoption of the peni-

tentiary system. See 1 Chltty, Cr. L. 797.

The punishment of standing in the pillory,

so far as the same was provided by the laws
of the United States, was abolished by the

act of congress of February 27, 1839, § 5,

and in England in 1837.

PILOT. An officer serving on board of a
ship during the course of a voyage, and hav-

ing charge of the helm and of the ship's

route. An officer authorized by law who is

taken on board at a particular place for the

purpose of conducting a ship through a riv-

er, road, or channel, or from or into port.

Pilots of the second description are estab-

lished by legislative enactments at the prin-

cipal seaports in this country, and have
rights, and are bound to perform duties,

agreeably to the provisions of the several

laws establishing them.
Pilots have been established in all mari-

time countries. After due trial and experi-

ence of their qualifications, they are licensed

to offer themselves as guides in difficult navi-

gation; and they are usually, on the other
hand, bound to obey the call of a ship-mas-
ter to exercise their functions ; Abb. Sh. 13th
ed. 190; Snell v. Rich, 1 Johns. (N. Y.) 305'';

Bussy V. Donaldson, 4 DaU (V. S.) 206, 1

L. Ed. 802 ; 5 B. cSc P. 82 ; 5 Rob. Adm. 308

;

Lav^s of Oleron, art. 23 ; Act of Congr. of Au-
gust 7, 1789, § 4 ; Pardessus, n. 637.

The master of a vessel may decline the
services of a pilot, but in that event he must
pay the legal fees ; Camp v. The Marcellus,
1 Cliff. 492, Fed. Cas. No. 2,347. A pilot who
first offers his services, if rejected, is enti-

tled to his fee; The America, 2 Am. Law
Rev. 458, Fed. Cas. No. 289; Wilson v. Mc-
Namee, 102 U. S. 572, 26 L. Ed. 234.

The pilot is to conduct the navigation,
regulate the course of the ship and the man-
agement of the sails; 7 Moore, P. C. 171,

134. He is not liable for' damages to the ves-

sel unless caused by his failure to use ordi-

nary diligence, i. e., the degree of skill com-
monly possessed by others in the same em-
ployment; Wilson V. Pilots' Ass'n, 57 Fed.
227. A river pilot is bound to be familiar
with the channel of the river, and with the
various obstructions to navigation, and is

liable for damages occasioned by the want of
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such knowledge, but not for damages occa-
sioned by an error of judgment on his part

;

The Tom Lysle, 48 Fed. 690. Shipowners
are responsible to third parties for obedience
to the pilot; his orders ordinarily, are to

be implicitly obeyed. In The China, 7 Wall.
(U. S.) 53, 19 L. Ed. 67, it was held in ad-
miralty that a steamship is liable for dam-
ages arising out of a collision with another
steamship, due solely to the negligence of a
compulsory pilot. In Ralli v. Troop, 157 U.
S. 386, 402, 15 Sup. Ct. 657, 39 L. Ed. 742,

the i-ule of The China was followed; the
opinion of the court placing it upon "a dis-

tinct principle of the maritime law that the

vessel, in whosesoever hands she lawfully is,

is herself considered as the wrongdoer."
(But this responsibility does not include the

cargo; id.) The continental cases are in

accord, but the English rule holds that the

ship is not liable in admiralty ; Ralli v.

Troop, 157 U. S. 386, 15 Sup. Ct. 657, 39 L.

Ed. 742; 2 W. Rob. 10 (and now by statute

in England in all cases) . In a common law
action the owners are not liable in such a

case ; thus, in .Homer Ramsdell Transp. Co.

v. La Compagnie Generale Transatlantique,

182 U. S. 406, 21 Sup. Ct. 831, 45 L. Ed. 1155,

a steamship, by the negligence of a compul-

sory pilot, struck a pier; in an action at

common law the shipowners were held not

liable. And the rule is the same in England

;

Ralli V. Troop, 157 U. S. 386, 15 Sup. Ct.

657, 39 L. Ed. 742.

Of the judgment of the court in The China,
- Wall. (XJ. S.) 53, 19 L. Ed. 67, John C.

Gray says (Nature and Sources of the Law
47) that "Judge Holmes [in Com. Law 28]

speaks of this decision with more tenderness

than it deserves."

The owner remains liable for the ship's

management in. all things that do not relate

to mere navigation; The Oregon, 158 U. S.

186, 15 Sup. Ct. 804, 39 L. Ed. 943.

A compulsory pilot differs from an ordi-

nary employs and may be held liable to

the vessel for damages she has been com-
pelled to pay by reason of his negligence

;

Guy V. Donald, 157 Fed. 527, 85 O. C. A. 291,

14 L. R. A. (N. S.) 1114, 13 Ann. Gas. 947,

C. C. A. 4th Circ.

The compulsory pilotage law applies with-
in the three mile limit; The Eamwell, 70
Fed. 331, 17 C. C. A. 136. As to the place

whet'e the pilot ceases to be compulsorily in

charge on arrival in a harbor, see [1904] P.

52. Where a steamer in need of a pilot dis-

regarded the speakipg pilot and it appeared
that the speaking pilot was within the three

mile limit, the pilot was held entitled to re-

cover his fee; The Eamwell, 70 Fed. 331,

17 C. C. A. 136, 28 U. S. App. 593.

By acts of Aug. 7, 1789, March 2, 1837, each

state has authority over pilotage on its navi-

gable waters, though not exclusive; The
Clymene, 9 Fed. 164. State laws regulating

pilots are valid until congress has legislated

on the subject; Olsen v. Smith, 195 U. S.

332, 25 Sup. Ct. 52, 49 L. Ed. 224. Congress
has permitted such state regulations and
they are valid; Thompson ^v. Darden, 198

U. S. 310, 25 Sup. Ct. 660, 49 L. Ed. 1064.

A Delaware pilot may recover for services

upon the Delaware River and to Philadel-

phia, although a PennsylvanlH act prohibits

any one acting as such without a Pennsyl-
vania Ucense; The Clymene, 12 Fed. 346.

The state of Delaware cannot exclude :pilots

of other states, on the Delaware River; The
William Law, 14 Fed. 792. A state law may
permit or direct a pilot to tender his serv-

ices beyond the three mile limit.

The usual signal by which a pilot tenders
his services is the Union Jack set at the

main truck, by day, and "flare-ups" by night

;

The TJUock, 19 Fed. 207.

There is no inherent right of any citizen

to be a pilot; Williams v. Molther, 189 Fed.

700; Olsen v. Smith, 195 U. S. 344, 25 Sup.
Ct. 52, 49 L. Ed. 224.

Captains of naval vessels may employ
pilots, wherever, in their judgment, it is nec-

essary. Coast pilots shall not be employed
except on special authority from the Navy
Department A pilot's presence on board
does not relieve the captain of any responsi-

bility.

PILOTAGE. The compensation given to a
pilot for conducting a vessel in or out of

port. Pothier, Des Avaries, n. 147.

Pilotage is a lien on the ship, when the
contract has been made by the master or
QMOsi-master of the ship or some other per-

son lawfully authorized to make it; The
Anne," 1 Mas. 508, Fed. Cas. No. 412; see

The Pirate, 32 Fed. 486; and the admiralty
court has jurisdiction when services have
been performed at sea; The Thomas Jeffer-

son, 10 Wheat. (U. S.) 428, 6 L. Ed. 358;
Bened. Adm. § 289 ; The Lord Clive, 10 Fed.
135. The statutes of the several states reg-

ulating the subject of pilotage are, in view of

the numerous acts of congress recognizing
and adopting them, to be regarded as consti-

tutionally made, until congress supersedes
them ; Cooley v. Board of Wardens, 12 How.
(U. S.) 312, 13 L. Ed. 996; Re McNeil, 13
Wall. (U. S,) 236, 20 L. Ed. 624.

PIMP. One who provides for others the
means of gratifying lust; a procurer; a
panderer. The word pimp is not a technical

one, nor has it acquired any peculiar or ap-

propriate meaning in the law ; and is there-

fore to be construed and understood accord-
ing to the common and approved usage of

the language ; People v. Gastro, 75 Mich. 127,

42 N. W. 937, where the court disapproved

the action of the judge at nisi prius who de-

fined the term to mean a man who has inter-

course with a loose woman, who usually is

supporting him.
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The Indiana statutes provide: "Whoever,
being a male person, frequents houses of ill-

fame or of assignation, or associates with
females known or reputed as prostitutes, or

frequents gambling-houses with prostitutes,

or is engaged in or about a house of prosti-

tution, is a pimp." R. S. (1881) § 2Q02. See
Fahnestock v. State, 102 Ind. 156, 1 N. E.

372, which was an indictment for being a
pimp under that statute.

PIMP-TENURE. A very singular and
odious kind of tenure mentioned by old writ-

ers, "Wilhelnvus Hoppeshort tenet dimidiam
virgatam terrw per servitium custodiendi sex
damisellas, soil, meretrices, ad usum domAni
regis." 12 Bdw. 1.

PIN-MONEY, Money allowed by a man
to his wife to spend for her own personal

comforts.

It has been conjectured that the term pirk-

money has been applied to signify the provi-

sion for a married woman because anciently

there was a tax laid for providing the Eng-
lish queen with pins; Harrington, Stat. 181.

When pin-money is given to but not spent

by the wife, on the husband's death it be-

longs to his estate; 4 Viner, Abr. 133, Baron
d Feme (E a. 8) ; 2 Eq. Cas. Abr. 156; 2 P.

Will. 341; 1 Ves. 190, 267; 1 Madd. 489.

In England it was adjudged that a promise
to a wife, by the purchaser, that if she would
not hinder the bargain for the sale of the

husband's lands he would give her ten pounds,

was valid, and might be enforced by an ac-

tion of assumpsit instituted by husband and
wife; R'oUe, Abr. 21.

In the French law, the term 6pingles, pins,

is used to designate the present which is

sometimes given by the purchaser of an im-

movable to the wife or daughters of the

seller to induce them to consent to the sale.

This present is not considered as a part of

the consideration, but a purely voluntary
gift. Diet, de Jur. Epingles.

PINT. A liquid measure, containing half

a quart or the eighth part of a gallon.

PIOUS USES. See Chabitablb Uses.

PIPE LINES. A connected series of pipes
for the transportation of oil, gas, or water.
A line of pipes running upon or in the

earth carrying with it the right to the use
of the soil In which it is placed. Dietz v.

Transfer Co., 95 Cal. 92, 30 Pac. 380.

The right to construct a pipe line is a pub-
lic use, as is also that of laying pipes for a
proper purpose in the streets of a city. See
Eminent Domain.
A pipe line company for conveying oil is

a common carrier bound to receive and
transport for all persons aUke, all goods
entrusted to Its care, and is not in any
sense, or at any time, an agent for the per-

son committing oil to its care ; Giffin v. Pipe
Lines, 172 Pa. 580, 33 Atl. 578.

Pipe lines between the states are "common
Bouv.—163

, carriers" and under the control of the inter-

j

state commerce commission. They may

I

cross an interstate stream without state au-

thority if the United States permits ; Hub-
bard V. Port, 188 Fed. 987. A statute of

Oklahoma prohibiting foreign corporations

from building pipe lines across highways

and transporting natural gas to points out-

side the state was held unconstitutional as

an interference with interstate commerce
and a deprivation of property without due
process of law; West v. Gas Co., 221 U. S.

229, 31 Sup. Ct. 564, 55 L. Ed. 716, 35 L. R.

A. (N. S.) 1193. The Hepburn act subjecting

such companies to the interstate commerce
act is not unconstitutional ; Pipe Line Cases,

234 U. S. 548, 34 Sup. Ct. 956, 58 L. Ed. —

.

A pipe line for the transportation of oil

is not rendered a nuisance by the mere fact

that its presence enhances the rates of in-

surance in the neighborhood; Benton v. Eliz-

abeth, 61 N. J. L. 411, 39 Atl. 683, 906.

A pipe line is held to create an addi-

tional servitude on' a country highway but
not on city or borough streets; Sterling's

Appeal, 111 Pa. 35, 2 Atl. 105, 56 Am. Rep.
246; McDevitt v. Gas Co., 160 Pa. 372, 28
Atl. 948. The company may remove its pipes

and abandon its easement ; Clements v. Phila-

delphia Co., 184 Pa. 28, 38 Atl. 1090, 39 L.

R. A. 532.

See Bryan, Nat. Gas; Gas ; Oil.

PIPE ROLL. In English Law. The name
of a roll in the exchequer, otherwise called

the Great Roll.

A measure, containing two hogsheads : one
hundred and twenty-six gallons is also called

a pipe.

PIPE ROLLS. These were the Great Rolls

of the Exchequer and contained the account
of the king's profits and rents in all the
counties of England. They exist in a con-
tinuous series (676 rolls) from 1156 to 1833
(except 1216 and 1403). The Chancellor's
Roll from 1255 to 1833 is a duplicate of the
Pipe Rolls. A single roll of Henry I, but
not complete, is extant 2 Holdsw. Hist. E.
L. 129. The Pipe Rolls are our earliest rec-

ords ; id. 138. They are said to be most in-

structive as to legal rules and institutions;

Brunner, 2 Sel. Essays in Anglo-Amer. L.

H. 24.

PIRACY. A robbery or forcible depreda-
tion on the high seas, without lawful author-
ity, done animo furandi, in the spirit and in-

tention of universal hostility. U. S. v! Palm-
er, 3 Wheat. (U. S.) 610, 4 L. Ed. 471;
U. S. V. Smith, 5 Wheat. (U. S.) 153, 163,

5 L. Ed. 57; U. S. v. Jones, 3 Wash. C. C.

209, Fed. Cas. No. 15,494. This is the defini-

tion of this offence by the law of nations;
1 Kent 183.

It was not a felony at common law. In
the 14th century suits in piracy become fre-

quent, but they were for restitution, disre-
garding the criminal aspect
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"Depredation upon the high' seas, with-
out authority from any sovereign." It is

not necessary that the motive be plunder
or that the depredations he directed against
the vessels of all nations indiscriminately.

As in robbery upon land, it is only neces-

sary that the spoliation or intended spolia-

tion be felonious, that is, with intent to

injure, and without legal authority or law-
ful excuse; The Ambrose Light, 25 Fed. 408.

All nations and individuals are warranted
in seizing pirates. It has been held by many
authorities that insurgents who have not

been accorded helligerent rights are pirates,

although it may be their Intention to prey

upon no ships except those of their mother
country whom they are resisting. The
American colonists in the American Revolu-

tion were declared to be pirates by Great
Britain, and so were the cruisers of the con-

federate government by the federal govern-
ment during the American Civil War; Snow,
Iiect. Int. Law 52.

Piracy has two aspects: As a violation

of the common right of nations, punish-
able under the common law of nations by
the seizure and condemnation of the vessel

Only, in prize courts; as a violation of the
municipal law of the place where the offend-

ers are tried; Whart. Cr. L. § 2830; 1 Phil.

Int Law 488. Acts hostile in their nature,

done for plunder, hatred, revenge, or mis-
chief, .or in the wanton exercise of power,
are piratical; Harmony v. tf. S., 2 How.
(U. S.) 210, 11 L. Ed. 239, where the sub-

ject is elaborately discussed.

Propert.v found on board a pirate ship

goes to the Crown, of strict right; but the

claim of the original owner is admitted,

on application; 1 Hagg. Adm. 142. Ves-

sels recaptured from pirates, after what-
ever length of time, are always restored to

the owner on payment of salvage; 4 C.

Rob. 3.

Congress may define and punish piracies

and felonies on the high seas, and offences

against the law of nations ; . Const. U. S.

art. 1, s. 7, n. 10 ; TJ. S. v. Bevans, 3 "Wheat.

(U. S.) 336, 4 L. Ed. 404; U. S. v. Wiltberg-

er, 5 Wheat. (U. S.) 76, 5 L. Ed. 37; U. S. v.

Smith, 5 Wheat. (U. S.) 153, 5 L. Ed. 57; U.

S. V. Furlonk, 5 Wheat. (U. S.) 184, 5 L. Ed.

64. The following are the sections of the

Criminal Code

:

Every person wtio on the high seas ccmmits the
crime of piracy as defined by the Law of Nations,

and is afterward brought into or found in the Unit-

ed States, shall be Imprisoned tor life; $ 290.

Every seaman who lays violent hands upon hla

commander, thereby to hinder and prevent his fight-

ing in the defence of his vessel or the goods en-

trusted to him, is a pirate and shall be imprisoned

for life I § 294. Robbery on shore committed by
the crew of a piratical vessel is piracy punishable

by imprisonment for life; g 302. Every citizen who
commits murder or robbery or act of hostility

against the United States or any citizen thereof on
the high seas under color of any commission from
any foreign prince or state or on pretence of au-

thority from any person. Is a pirate punishable by

imprisonment for life; § 304. Every subject of a

foreign state found upon the sea malting war upon
the United States or cruising against its vessels or

citizens contrary to the provisions of any treaty be-

tween the United States and the state of which he

is a subject, when by such treaty such acts are de-

clared to be piracy, is guilty of piracy, and shall

be imprisoned for life; § 305. Every person who
knowingly, receives any vessel or other property

feloniously taken by any robber or pirate, against

the- laws of the United States, and any person who,

knowing that said pirate has committed any act of

piracy or robbery on the land or sea, receives or

conceals him, is accessory after the tact, and shall

be imprisoned tor not more than ten years; { 334.

See Recaptukb.

In Torts. By piracy is understood the

plagiarism of a bpok, engraving, or other

work for which a copyright has been taken

out; infringement of copyright may be by
unfair quotation; by piratical copjlng; by

piratical use other than copying.

Where the violation of the copyright con-

sists of excerpts from plaintiff's book, the

court is bound to consider the quantity and
quality of the matter appropriated and the

extent to which the plaintiff is injured by It

and the damage to the defendant by an

injunction. It seems that the complainant

is not always bound to prove pecuniary dam-

age to entitle him to an injunction. Where
ithe parts of the complainant's book are

scattered through the defendant's book and
cannot be separated, the whole will be en-

joined ; Farmer v. Elstner, S3 Fed. 494.

Piratical copying was held to be estab-

lished in the case of a society directory by
proof that out of 2800 names, 39 common er-

rors were found to exist; List Pub. Co. t.

Keller, 30 Fed. 772; and by proof that out

of 60,000 names there were 67 common er-

rors ; Chicago Dollar Directory Co.- v. Di-

rectory Co., 66 Fed. 977, 14 C. O. A. 213.

Two common errors in maps were held suf-

ficient to establish the fact that one map had
been copied from the other; Chapman t.

Ferry, 18 Fed. 539; in a mercantile agency

book, the existence of 15 common errors

was held sufficient to establish the use of

the complainant's book by the defendant;

Jewelers' Mercantile Agency v. Pub. Co., 84

Hun 12, 32 N. Y. Supp. 41. It is not neces-

sary to point out many common errors to

establish a presumption of piracy ; Jewelers'

Mercantile Agency v. Pub. Co., 66 Hun 38,

20 N. Y. Supp. 749. The court does not feel

bound to go through the whole of the de-

fendant's book to ascertain the extent of the

piracy ; 19 L. J. N. S. Ch. 90. In 2 Beav. 6,

the court enjoined the defendant who had
pirated parts of a topographical dictionary,

without waiting until the whole, of the pi-

rated parts could be ascertained,, and held

that if the parts which had been copied

could not , be separated from those which

were original without destroying the use

and value of the original matter, the defends

ant must suffer the consequences.

In List Pub. Co. t. Keller, 30 Fed. 772, It
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was intimated thai the Injuiietlon would be
modifled at the final hearing, If the proofs of

the defendant tended to segregate any part
of the material which had been tnade sub-

ject to the Injunction. '

The rule is well settlfed that although the
entire copyrighted work is not copied in the

infringement, but only portions, If such por-

tions are so intermingled with the rest of
the piratical work that they cannot well be
distinguished from it^ the entire profits real-

ized by the defendant will be given to the
plaintiff ; Belford v.- Scribner, 144 U. S. 488,

12 Sup. Ct. 734, 36 L. Ed. 514. See 2 Russ.

385 ; Elizabeth v. Pav. Co., 97 XJ. S. 126, 24
L. Ed. 1000.

It Is the unfair appropriation of the
compiler's labor in the case of the syllabus

of a legal opinion that constitutes Infringe-

ment. Identity of language will often prove
that the ofCence was committed, but it is

not the sole proof. If the subsequent di-

gester has made an unfair use of any part of

a syllabus of his predecessor, the burden is

on him to show that there were parts of it

that he did not use. Where the defendant's

editor, in compiling a digest of reports, di-

gested some 13,300 cases 'from the complain-

ant's pamphlet reports and a partial com-
parison of the copyrighted syllabi with the

digest showed internal evidence of piracy in

some 400 instances, it was held that this

indicated a general, systematic, and unfair
use of the copyrighted work, coupled with an
attempt to disguise such use, and made out a

prima facie case,' which was not rebutted by
the simple denial of the defendant's editors

that they ; had made use of the complain-

ant's syllabi. It was held that the whole
work, so far as taken from the complain-

ant's painphlet reports, should be enjoined,

with liberty to defendant to show by further

proofs what paragraphs were digested by
non-offending editors and to move to have
them excluded fi;om the injunction; West
Pub. Co. V. Pub. Co., 79 Fed. 756, 25 C. C. A.

648, 35 L. R. A. 400. See Copykight ; Mem-
OBIZATION.

PIRATE. A sea-iobber, who, to enrich

himself, by subtlety or open force, setteth

upon merchants and others trading by sea,

despoiling them of their loading, and some-

times bereaving them of life and sinking

their ships. Ridley, View pt. 2, c. 1, S. , 3.

One guilty of the crime of piracy. Merlin,

Rupert. See, for the etymology of this word,

Pac. Abr. Piracy. See Pieacy.

PIRATICALLY. In Pleading. This Is a

technical word, essential to charge the crime

of piracy in an Indictnient, which cannot be

supplied by another word or any circum-

locution. Hawk. Pl. Cr. b. 1, c. 37, s. 15;

Co. 3d. Inst. 112; 1 Chitty, Cr. L. *244.

PISCARY. The right of fishing in the

waters of another. Bac. Abr. ; 5 Com. Dig.

S66. See Fishbey.

PISTAREEN. A small Spanish coin. It

is not made current by the laws of the Unit^

ed States. U. S. v. Gardner, 10 Pet (U. S.)

618, 9 L. Ed. 556.

PIT. A hole dug in the earth, which

was filled with water, and in which women
thieves were drowned, instead of being hung.

The punishment of the pit was formerly

common In Scotland.

PLACE. The word is associated with ob-

jects which are, in their nature, fixed and
territorial. U. S. v. Bevans, 3 Wheat. (U.

S.) 336, 4 L. Ed. 404. See Venue.
It Is applied to any locality, Umited by

boundaries however large or however smalL
It may be used to designate a country, state,

county, town, or a very small portion of a
town. The extent of the locality designated

by it must, generally, be determined by the

connection in which it is used ; Law v. Fair-

field, 46 Vt. 432.

Any piece of ground appropriated by its

owner or occupier for the time being is a
place within the English betting houses
act; 51 L. J. M. C. 56; but the ground must
be so appropriated and must be an ascer-

tained place ; 14 Q. B. D. 588. The habitual'

standing or 'using a table in Hyde Park does
not make it a place for betting; 19 C. B.

N. S. 765 ; as habitual user is not of the
essence of place; 10 Q. B. 102; but a piece

of ground bounded on one side by a boarding
and on two other sides by stays ^hich sup-

port the boarding is a place under 16 & 17
Vie. c. 119, relating to betting; [1896] 1 Q.
B. 295. See [1897] 1 Q. B. 579.

A private residence may become a public

place when it is used for the purpose of
public amusement, recreation, business, or
religious worship; White v. State, 39 Tex.
Cr. R. 269, 45 S. W. 702, 46 S. W. 825.

PLACE &F AMUSEMENT. A hall con-

taining a stage whereon a nightly programme
of music, vocal and instrumental, .is rendered
is a place of amusement ; Gartenstein's Li-

cense, 4 D. R. (Pa.) 37; and a dance hall is

a public amuseifient. Com. v. Quinn, 164
Mass. 11, 40N..E. 1043.

The proprietor of a place of public amuse-
ment to which he invites the public, charg-
ing admission fees thereto, also owes a high
degree of care as to the safety of his patrons.
The proprietors of a hall were held liable

for the giving away of a guard rail against
which customers were accustomed to lean^
Schofield V. WoQd, 170 Mass. 415, 49 N. B.
636; so where the floor of a building used
for conducting a fair gave way ; Brown v.

Agr. Soc, 47 Me., 275, 74 Am. Dec. 484; and
where an injury was caused by insecure
fastening of a guy rope at a balloon ascen-
sion ; Peckett v. Beach Co., 44 App. Div. 559,

60 N. Y. Supp. 966 ; or by the fall of a pole
used in an exhibition; Richmond & M. R.
Co. V. Moore's Adm'r, 94 Va. 493, 27 S. E. 70,

37 L. R, A. 258.

See Nbqliqbnce.
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PLACE OF BUSINESS. The place where
a man usually transacts his affairs or busi-

ness.

When a man keeps a store, shop, count-
ing-room, or oflBce, independently and dis-

tinctly from all other persons, that is deeni-

ed his place of business; and when he usual-
ly transacts his business at the counting-
house, office, and the like, occupied and used
by another, that will also be considered his

place of business, if he has no independent
p^ace of his own. But when he has no par-

ticular right to use a place for such private

purpose, as in an insurance^office, an ex-

change-room, a banking-room, a postofflce,

and the like, where persons generally resort,

these will not be considered as the party's

place of business, although he may occasion-

ally or transiently transact business there;

Bank of Columbia v. Lawrence, 1 Pet. (U.

S.) 582, 7 L. Ed. 269; Granite Bank v. Ayers,

16 Pick. (Mass.) 392, 28 Am. Dec. 253;
Byles, Bills 2£f6.

It is a general rule that a notice of the

non-acceptance or non-payment of a bill,

or of the non-payment of a note, may be
sent either to the domicil or place of busi-

ness of the person to be affected by such
notice; and the fact that one is in one
town and the other in the other will make
no difference, and the holder has his elec-

tion to send Ho either. A notice to part-

ners may be left at the place of business of
the firm or of any ohe of the partners;'

Story, Pr. i*fotes § 812; Dan. Neg. Instr. §

1016. See Notice.

PLACE OF CONTRACT. See Lex Locn.

PLACE OF DELIVERY. The place where
goods sold are to be delivered. If no place
is specified in the contract they must, gen-

erally, be delivered at the place where they
are at the time, of the sale. Batch v. Oil

Co., 100 U. S. 134, 25 L. Ed. 554.

PLACER. See Mines and Mining.

PLACET (Fr.). The name of a document
in French practice requesting an audience of
the court. Outside of Paris the request is

made verbally, in Paris the avoud of the
plaintiff sends his request to the clerk of tiie

court who puts the case on the list.

PLACITA COMMUNIA (Lat). Common
pleas. All civil actions between subject and
subject. 3 Bla. Com. 38, *iO; Cowell, Plea.

See PLACITUM.

PLACITA CORONA (Lat.). Pleas of the

crown. All trials for crimes and misdemean-
ors, wherein the king is plaintiff, on behalf

of the people. 3 Bla. Com. 40*; Cowell,

Plea.

PLACITA JURIS (Lat). Arbitrary rules

of law. Bac. Law Tr. 73; Bac. Max. Reg.

12.

PLACITUM (Lat. from placere). In Civil

Law. Any agreement or bargain. A law; a

constitution or rescript of the emperor; the

decision of a judge or award of arbitrators.

Vicat, Voc. Jur.; Calvinus, Lex; Dupin, No-

tions sur le Droit.

In Old English Law (6er. plats, likt.

platea, i. e. fields or streets). An assembly
of all degrees of men, where the king pre-

sided and they consulted about the great af-

fairs of the kingdom : first hel^ as the name
would show, in the fields or street. Cowell.

So on the continent. Hinc. de Ordine
Palatii, e. 29; Bertinian, Annals of France
in the year 767; Const. Car. Mag. cap. ix.;

Sine. Epist. 197, 227; Laws of the Longo-
bards, passim.

A lord's court. Cowell.

An ordinary court. Placita is the style

of the English courts at the beginning of
the record at nisi prius; in this sense, pla-

cita are divided into pleas of the crown and
common pleas, which see. Cowell.

A trial or suit jn court. Cowell; Jacobs.

A fine. Black Book of Exchequer, lib. 2,

tit. 13 ; 1 Hen. I. cc. 12, 13.

A plea. This word is nomen generalissi-

mum, and refers to all the pleas in the case.

1 Saund. 388, n. 6. _ By placitum is also un-

derstood the subdivisions in abridgments
and other works, where the point decided in

a case is set down separately, and, generally,

numbered. In citing, it is abbreviated aa

follows; Viner, Abr. Abatement pi. 3.

Placitum nominatum is the day appoint-

ed for a criminal to appear and plead.

Placitum fractum. A day past or lost to

the defendant. 1 Hen. I. c. 59.

PLAGIARISM. The act of appropriating

the ideas and language of another and pass-

ing them for one's own.
When this amounts to piracy, the party

who has been guilty of it will be enjoined

when the original author has a copyright.

See Copybiqht; Piracy; Quotation.

PLAGIARIUS (Lat.). In Civil Law. He
who fraudulently concealed a freeman or

slave who belonged to another.

The offence itself was called plagium.

It differed from larceny or theft in this,

that larceny always implies that the guilty

party intended to make a profit, whereas
the pldgiarius did not intend to make any
profit. Dig. 4a 15. 6 ; Code 9. 20. 9. 15.

PLAGIUIU (Lat.). Man-stealing; kid-

napping. This offence is the crim,en plagii

of the Romans. Alison, Cr. L. 280.

PLAIN STATEMENT. One that can be

readily understood not merely by lawyers

but by all who are sufficiently acquainted

with the language in which it Is written.

Mann v. Morewood, 5 Sandf. (N. Y.) 564.

See Webber v. Webber, 79 N. O. 574.

PLAIN TYPE. Large or ordinary sized

type, not that of very small size. Potter v.

GUkey, 57 Mo. 235,
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PLAINT. In English Law. The exhibiting

of any action, real or personal. In writing.

The party making his plaint Is called the

plaintiff.

PLAINTIFF (Fr. pleyntife). He who
complains. He who, in a personal action,

seeks a remedy for an injury to his rights.

3 Bla. Com. 25; Hamm. Part.; 1 Chitty,

PI. ; 1 Com. Dig. 36, 205, 308.

The legal plaintiff is he in whom the legal

title or cause of action is vested.

The eguitaMe plaintiff' is he who, not hav-
ing the legal title, yet is In equity entitled

to the thing sued for. For example: when
a suit is hrought by B. for the use of A., B.
the legal, and A. the equitable, plaintiff.

This is the usual manner of bringing suits

when the cause of action is not assignable
at law but is so in equity.

The word plaintiff occurring alone means
the plaintiff on record, not the real or equi-

table plaintiff. After once naming the plain-

tiff in pleading, he may be simply called the
plaintiff. 1 Chitty, PI. 266; Henry v. Bank,
5 Hill (N. Y.) 523; Stevens v. White, id.

548 ; 7 Term 50.

PLAINTIFF IN ERROR. A party who
sues out a writ of error; and this, whether
in the court below he was plaintiff or de-

fendant.

PLAN. The delineation or design of a
city, a house or houses, a garden, a vessel,

etc., traced on paper or other substance, rep-

resenting the position and the relative pro-

portions of the different parts.

A plan referred to in a deed describing

land as bounded by a way laid down upon
a plan may be used as evidence in fixing

the locality of such way ; Stetson v. Dow,
16 Gray (Mass.) 374; and if a plan is re-

ferred to in the deed for description, and in

it are laid down courses, distances, and oth-

er particulars, it is the same as if they were
recited in the deed itself; 3 Washb. E. P.

430.

When houses are built by one person
agreeably to a plan, and one of them, with
windows and doors in it, is sold to a per-

son, the owner of the others cannot shut
up those windows, nor has his grantee any
greater right; 1 Price 27; 2 By. & M. 24;

2 Saund. 114, n. 4; 1 Mood. & M. 396. See
Story v. Odin, 12 Mass. 159, 7 Am. Dec. 46;
Hamm. N. P. 202; Com. Dig. Action on the
Case for a Nuisance (A). Ancient Lights;
Plat; Map; Windows.

PLANT. The fixtures and tools neces-
sary to carry on any trade or mechanical
business. Liberty Co. L. Co. v. Barnes, 77
Ga. 752, 1 S. E. 378. The' term does not
cover property forming part of a separate
business; Maxwell v. Mfg. Co., 77 Fed. 938.

As used in the business of a wharfinger, a
horse was held part of the plant; 19 Q. B.
D. 647 ; and a legacy of plant and good will

was held to pass the house Of business held

by lease ; 8 W. R. 410.

PLANTATIONS. Colonies; dependencies.

1 Bla. Com. 107.

In England, this word, as it is used in

Stat. 12 Gar. II. c. 18, is never applied to

any of the British dominions in Europe,

but only to the colonies in the West Indies

and America ; 1 Marsh. Ins. ti9.

In its ordinary use it is nearly synony-

mous with farm, and Includes all the land

forming the parcel or parcels under culture

as one farm, or even what is worked by one

set of hands. Attorney General v. State

Board, 38 Cal. 291. It has been held that in

order to constitute a plantation, the estate

should be under the control of one proprie-

tor. Robson V. Du Bose, 79 Ga. 721, 4 S. E.

329. The devise of a plantation passes the

stock, implements, utensils, etc., on It; 1

Sim. 435; but plantation stock does not in-

clude cotton seed ; Purnell v. Dudley, 57 N.

C. 203.

PLASTERING. Plastering a building in-

cludes lathing. Higgins v. I^e, 16 111. 502;

Walls V. Bailey, 4i> N. X. 464, 10 Am. Bep.
407.

PLAT. A map of a piece of land, on
which are marked the courses and distances

of the different lines, and the quantity of
land it contains.

Such a plat may be given In evidence in
ascertaining the position of the land and
what is included, and may serve to settle

the figure of a survey and correct mistakes

;

Alexander v. Lively, 5 T. B. Monr. (Ky.)
160, 17 Am. Dec. 50. See Davis v. Ralnsford,
17 Mass. 211; Mclver v. Walker, 4 Wheat.
(U. S.) 444, 4 L. Ed. 611.

PLATE. Articles Inlaid with enamel or
set with precious stones on a foundation of
gold or silver are plate within the meaning
of the English Cilstoms Act ; [1907] 1 K. B.
95. Silver mounted jugs, known as black
jacks, were held not to pass under bequest
of plate ; [1910] W. N. 6.

PLEA. In Equity. A special answer show-
ing or relying upon one or more things as a
cause why the suit should be either dismiss-

ed, or delayed, or barred. Mltf. Eq. PI. Jer.

ed. 219 ; Coop. Eq. PI. 223 ; Story, Eq. PI. §

649.

The modes of making defence to a bill in
equity are said to be by dem/urrer, which
demands of the court whether from the
matter apparent from the bill the defendant
shall answer at all; by plea, which resting
on the foundation of a new matter offered,

demands whether the defendant shall an-
swer further; by answer, which responds
generally to the charges of the bill ; by dis-

claimer, which denies any interest in the
matters in question; Mltf. Eq. PI. Jer. ed.
13 ; Ocean Ins.. Co. v. Fields, 2 Sto. 59, Fed.
Cas. No. 10,406;. Story, Eq. PI. § 437.
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Pleas are said to be pure which rely upon
foreign matter to discharge or stay the
suit, and anomalous or negative which con-

sist mainly' of denials of the substantial mat-
ters set forth in the bill; Story, Eq. PI. §§

651, 667; 2 Dan. Ch. Pr. 97, 110; Beames,
Eq. PI. 123; Adams, Eq. 236.

Pleas to the jurisdiction assert that the

court before which the cause is brought is

not the proper court to take cognizance of

the matter.

Pleas to the person may be to the person
of the plaintifiC or defendant. Those of the

former class are mainly outlawry, exconv-

munioation, popish recusant convict, which
are never pleaded in America and very rare-

ly now in England ; attainder, which is now
seldom pleaded ; 2 Atk. 399 ; alienage, which
is not a disability unless the matter respect

lands, when the alien may not hold them, or

he be an alien enemy not under license; 2

V. & B. 323 ; infancy, coverture, and idiocy,

which are pleadable as at law (see Abate>
ment) ; bankruptcy and insolvency, in which
case all the facts necessary to establish the

plaintiff as a legally declared bankrupt must
be set forth ; 3 Mer. 667 ; though not neces-

sarily as of the defendant's own knowledge;
4 Beav. 554 ; 1 Y. & C. 39 ; want Of char-

acter in which he sues, as that he is not an
administrator; 2 Dick. 510; is not heir; 2

V. & B. 159; 2 Bro. C. C. 143; is not a cred-

itor; 2 S. & S. 274; is not a partner; 6

Madd. 61; as he pretends to be^ that the

plaintiff named is a fictitious person, or was
dead at the commencement of the suit;

Story, Eq. PI. § 727. Those to the person of

the defendant may show that the defendant
is not the person he is alleged to be, or does

not sustain the character given by the bill;

6 Madd. 61; Gas. temp. Finch 334; or that

he is bankrupt, to require the assignees to

be joined ; Story, Eq. PI. § 732. These pleas
to the person are pleas in abatement, or, at
least, in the nature of pleas in abatement.'

Pleas to the bill or the frame of the bill

object to the suit as framed, or contend
that it is unnecessary. These may be—the

pendency of another suit, which is analo-

gous to the same plea at law and is governed
in most respects by the same principles;

Story, Eq. PI. § 736; 2 My. & C. 602; 1

Mitf . Eq. PI. Jer. ed. 248 ; see Auteb Action
Pendant; the other suit must be in equity,

and not at law ; Beames, Eq. PI. 146 ; . want
of proper parties, which goes to both . dis-

covery and relief, where bothi are prayed
for ; Story, Eq. PI. § 745 ; but not to a bill

of discovery merely; Mitchell v. Lennox, 2
Paige Ch. (N. Y.) 280; Milligan v. Milledge,

3 Cra. 220, 2 L. Ed. 417; a multiplicity of
gwits; 1 P. Wms. 428; West v. Randall, 2

Mas. 190, Fed. Gas. No. 17,4124: ; multifarious-

ness, which should be taken by way of de-

murrer, when the joining or confession of

the distinct matters appears, from the face

of the bill, as it usually does ; Story, Eq. PI.

§ 271. A plea to the jurisdiction which sets

up matters affecting the validity of the serv-

ice, matters showing want of proper citizen-

ship, and also the pendency of a prior suit,

is bad for duplicity; Briggs v. Stroud, 58

Fed. 717.

Pleas in bar rely upon « iar created hy

statute; as, the statute of limitations; 1

S. & S. 4; 3 Sumn. 152; which is a good
plea in equity as well as at law, and with

similar' exceptions ; Gooper, Eq. PI. 253 ; see

Limitation, Statute of; the statute of

frauds, where its provisions apply; Stevens

V. Gooper, 1 Johns. Gh. (N. Y.) 425, 7 Am.
Dec. 499; 4 Ves. 24, 720; 2 Bro. C. C. 559;

or some other public or private statute; 2

Story, Eq. Jur. § 768; matter of record or as

of record in some court, as a common recov-

ery; 1 P. Wms. 754; a judgment at law;

2 My. & C. 602; Story, Eq. PL § 781, n.;

the sentence or judgment of a foreign court

or a court not of record; 12 CI. & F. 368;

especially where its jurisdiction Is of a

peculiar or exclusive nature; 12 Ves. 307;

Gains v. Ghew, 2 How. (U. S.) 619, 11 L. Ed.

402 ; with limitation in case of fraud ; 1

Ves. 284 ; Story, Eq. PI. § 788; or a decree

of the same or another court of equity;

Neafle v. Neafle, 7 Johns. Gh. (N. Y.) 1, 11

Am. Dec. 380; 2 S. & S. 464; 2 Y. & 0. 43;

matters purely in pais, in which case the

pleas may go to discovery, relief, or either,

both, or a part of either, of which the prin-

cipal (though not the only) pleas are: Ac-

count, stated or settled; Weed v. Smull, 7

Paige, Ch. (N. Y.) 573; 1 My. & K. 231;

accord and satisfaction ; 1 Hare 564 ; award

;

2 V. & B. 764; purchase for valuable con-

sideration ; Flagg V. Mann, 2 Sumn. 486,

Fed. Gas. No. 4,847; 2 Yo. & C. 457; release;

3 P. Wms. 315 ; lapse of time analogous to

the statute of limitations; 1 Yo. & C. 432,

453 ; 1 Hare 594 ; ElUson v. Moffatt, 1 Johns.

Ch. (N. Y.) 46; Elmendorf v. Taylor, 10

Wheat. ,(U. S.) 152, 6 L. Ed. 289; title in the

defendant ; Story, Eq. PI. § 812.

The same pleas may be made to bills

seeking discovery as to those seeking relief;

but matter which constitutes a good plea

to a bill for relief does not necessarily to

a bill for discovery merely. See Story, Ekj.

PI. § 816; Mitf. Eq. PI. Jer. ed. 281. The
same kind of pleas may be made to bills not

original as to original bills, in many cases,

according to their respective natures. Pe-

culiar defences to each may, however, be
sometimes urged by plea; Story, Eq. PI. §

826 ; Mitf. Eq. PI. Jer. ed. 288.

Effect of a plea. A plea may extend to

the whole or a part, and if to a part only

must express vyhich part, and an answer
over-rules a plea if the two conflict ; 3 Yo.

& G. 683; Milligan v. Milledge, 3 Cra. (U.

S.) 220, 2 L. Ed. 417. The plea may be ac-

companied by an answer fortifying It with
a protest against waiver of the plea there-

by; Story, Eq. PI. § 695. A plea or argu-



PLEA 2599 PLEA

naent may be allowed, In which case It is a '

full bar to so much of the bill as it covers,

if true; Mitford, Eq. PI. Jer. ed. 301; or

the benefit of it may be saved to the hear-

ing, which decides it valid so far as then ap-

pears, but allows matter to be disclosed in

evidence to invalidate It, or it may be or-

dered to stand for an answer, which decides

that it may be a part of a defence ; Leacraft

V. Demprey, 4 Paige, Ch. (N. Y.) 124; but

Is not a full defence, that the matter has

been improperly offered as a plea, or It is

not sufficiently fortified by answer, so that

the truth is apparent; Orcutt v. Orms, 3
Paige, Ch. (N. Y.) 459.

While a defendant cannot plead merely

the facts averred in the bill of complaint,

but must present his objection to their suf-

ficiency by demurrer, yet he may present a
good plea by averring along with the facts

contained in the bill, other and additional

facts, If both together establish a defence to

the bill; Missouri P. Ey. Co. v. E. Co., 50
Fed. 151.

A plea which avoids the discovery prayed
for Is no evidence for defendant, even when
under oath and denying a material aver-

ment in the bill ; Farley v. Kittson, 120 U.
S. 303, 7 Sup. Ct. 534, 30 L. Ed. 6Si.

Pleas are abolished by the new equity

rules of the United States supreme court

(rule 29). Defenses formerly made by plea

may be made In the answer; every point of

law going to the whole ar a material part

of the cause of action in the bill may be dis-

posed of before trial at the discretion of the

court.

At Law. The defendant's answer by mat-
ter of fact to the plaintiff's declaration, as

distinguished from a
i
demurrer, which is an

answer by matter of law.

It includes as well the denial of the truth

ef the allegations on which the plaintiff re-

Ues, as the statement of facts on which
the defendant relies. In an ancient use It

denoted action, and is still used sometimes
in that sense: as, "summoned to answer in

a plea of trespass ;" Steph. PI. 38. In a pop-

ular, and not legal, sense, the word is used

to denote a forensic argument. It was strict-

ly applicable in a kindred sense when the

pleadings were conducted orally by the coun-

sel. Steph. PI. App. n. 1.

Pleas are either dilatory, which tend to

defeat the particular action to which they

apply on account of its being brought before

the wrong court, by or against the wrong
person, or in an improper form; or peremp-

tory, which Impugn the right of action alto-

gether, which answer the plaintiff's allega-

tions of right conclusively. Dilatory pleas

are to the jurisdiction of the court, in sus-

pension of the action, or In abatement of the

writ. Peremptory pleas are In bar of the

action. Steph. PI. And. ed. 136; 1 Chltty,

PI. 425 ; Lawes, PI. 36.

Of the dilatory pleas, the plea to the juris-

diction, if successful, disposes of the case so

far as the present court Is concerned ; the

plea in suspension temporarily suspends the

progress of the cause, and the plea In abate-

ment, with an effect midway between the oth-

er two, if sustained, disposes of the suit as

Instituted, but leaves the plaintiff free by a

new suit, or, more commonly. In modern

practice, by amendment, to proceed anew,

avoiding the mistake which was the subject

of the plea.

Pleas are of various kinds. In abatement.

See Abatement. In avoidance, called also,

confession and avoidance, which admits, in

words, or In effect, the truth of the matters

contained In the declaration, and alleges

some new matter to avoid the effect of it

and show that the plaintiff is, notwithstand-

ing, not entitled to his action. 1 Chltty, PL
540; Lawes, PI. 122.

Pleas in tar deny that the plaintiff has

any cause of action. 1 Chltty, PI. 407; Co.

Lit. 303 6. They either conclude the plaintiff

by matter of estoppel, show that he never
had any cause of action, or, admitting that

he had. Insist that it Is determined by some
subsequent matter. Steph. PI. And. ed. 448

;

Britt. 92 § 190. They either .deny all or

some essential part of the averments In the

declaration, in which case they are said to

traverse it, or, admitting them to be true,

allege new facts which obviate and repel

their legal effect, in which case they are

said to confess and avoid; Steph. PI. And.
ed. 146.

Every, allegation made in the pleadings

subsequent to the declaration which does
not go in denial of what Is before alleged

on the other side Is an allegation of new
matter. See Gould, PI. § 195.

The term pleas in bar is often used in a
restricted sense to denote what are with
propriety called special pleas in bar. These
pleas are of two kinds; the general issue,

and special pleas In bar. The general issue

denies or takes Issue upon all the material

allegations of the declaration, thus compel-

ling the plaintiff to prove all of them that

are essential to support his action. There is,

however, a plea to the action which is not
strictly either a general issue or a special

plea in bar, and which Is called a special is-

sue, which denies only some particular part

of the declaration which goes to the gist of

the action. It thus, on the one hand, denies

less than does the general issue, and, on the

other hand. Is distinguished from a "special

plea in bar" in this,—that the latter uni-

versally advances n&w matter, upon which
the defendant relies for his defence, which
a special Issue never does; it simply denies.

Lawes, PI. 110, 145; Co. Lltt. 12Go; Gould,

PI. 5th ed. ch. U. § 38, ch. vi. § 8. The matter
which ought to be so pleaded is now very
generally given in evidence under the gener-
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al issue. 1 CMtty, PI. 415. A plea which
merely amounts to the general issue, though
not such in form, is bad ; Spencer v. Patten,
84 Md. 414, 35 Atl. 1097.

Special pleas in bar admit the facts alleg-

ed in the declaration, but avoid the action

by matter which the plaintiff would not be
bound to prove or dispute in the first instance

on- the general issue. Ld. Raym. 88. They
are very various, according to the circum-

stances of the defendant's case : as, in person-

al action the defendant may plead any spe-

cial matter in denial, avoidance, discharge,

excuse, or justification of the matter alleged

in the declaration, which destroys or bars the

plaintitt's action; or he may plead any mat-
ter which estops or precludes him from aver-

ring or insisting on any matter relied upon
by the plaintiff in his declaration. The lat-

ter sort of pleas are called pleas in estoppel.

In real action, the tenant may plead any
matter which destroys and bars the demand-
ant's title; as, a general release; Steph. PI.

115.

The general qualities of a plea in bar are
—first, that it be adapted to the nature and
form of the action, and also conformable to

the count Co. LItt. 303 o; 285 6; Bac. Abr.
Pleas (I); RoUe 216. Second, that it an-

swers all it assumes to answer, and no more.
Co. Litt. 803 a; Com. Dig. Pleader (E 1, 36) ;

1 Saund. 28; 2 B. & P. 427. Third, in the
case of a special plea, that it confess and ad-
mit the fact. 3 Term 298 ; 1 Saund. 28, 14

;

Kennedy v. Strong, 10 Johns. (N. Y.) 289.

Fourth, that it be single. Co. Litt. 307 ; Bac.
Abr. Plea» (K 1, 2) ; 2 Saund. 49. Fifth, that
it be certain. Com. Dig. Pleader (B 5-11, O.

41). See Ceetaintt; PLEADiisro. Sixth, it

must be direct, positive, and not argumenta-
tive. See Fletcher v. Peck, 6 Cra. (IT. S.)

126, 3 L. Ed. 162; Spencer v. Southwick, 9

Johns. (N. T.) 314; Seventh, it must be ca-

pable of trial. Eighth, it must be true and
capable of proof.

The parts of a plea are

—

first, the title of

the court. Second, the title of the term.
Third, the names of the parties in the mar-
gin. These, however, do not constitute any
substantial part of the plea. The surnames
only are usually inserted, and that of the de-

fendant precedes the plaintiff's : as, "Roe v.

Doe." Fourth, the commencement, which in-

cludes the statement of the name of the de-

fendant, the appearance, the defence, see De-
fence, the actio non, see Actio Non. Fifth,

the body, which may contain the inducement,

the protestation, see Pbotestation, ground
of defence, quce est eadem, the traverse.

Sixth, the conclusion.

Dilatory pleas go to destroy the particular

action, but do not affect the right of action in

the plaintiff, and hence delay the decision of

the cause upon its merits. Gould, PI. ch. ii.

§ 33. This class includes pleas to the juris-

diction, to the disabilitj- of the parties, and

all pleas In abatement. All dilatory pleas

must be pleaded with the greatest certainty,

must contain a distinct, clear, and positive

averment of all material facts, and must in

general, enable the plaintiff to forrect the de-

ficiency or error pleaded to ; And. Steph. PI.

136. See Abatement; Jdbisdiction.

Pleas in discharge admit the demand of

the plaintiff, and show that it has been dis-

charged by some matter of fact. Such are

pleas of judgment, release, and the like.

Pleas im excuse admit the demand or com-
plaint stated in the decl'aration, but excuse
the non-compliance with the plaintift''s claim,

or the commission of the act of which he
complains, on account of the defendant's hav-
ing done all in his power to satisfy the former,

or not having been the culpable author of the

latter. A plea of tender is an example of the

former, and a plea of son assault demesne
an instance of the latter.

Foreign pleas go to the jurisdiction; and
their effect is to remove the action, from
the county in which the venue is originally

laid. Carth. 402. Previous to the statute

of Anne, an affidavit was required. 5 Mod.
335 ; Carth. 402 ; 1 Saund. PI. 98, n. 1 ; Viner,

Abr. Foreign Pleas; 1 Chitty, PI. 382 ; Bacon,
Abr. Abatement (R).

Pleas of justification assert that the de-

fendant has purposely done the act of which
the plaintiff complains, and in the exercise

of his legal rights. 8 Term 78; 3 Wils. 71.

No person is bound to justify who is not
prima facie a wrong-doer ; Cowp. 478 ; Clark

V. Com., 4 Pick. (Mass.) 126; 1 Chitty, PI.

436.-

Pleas puis darrein continuance introduce
new matter of defence, which has arisen or

come to the plaintiff's I knowledge since the

last continuance. In most of the states, the
actual continMance of a cause from one
term to another, or from one particular day
in term to another day in the same term, is

practically done away with, and the pre-

scribed times for pleading are fixed without
any reference to terms of court. Still, this

right of a defendant to change his plea so as

to avail himself of facts arising during the
course of the litigation remains unimpaired;
and though there be no continuance, the plea

is still called a plea puis darrein continuance,
—meaning, now, a plea upon facts arising

since the last stage df suit. They are either

in bar or in abatement. Matter which arises

after purchase or issue of the writ, and be-

fore issue joined, is properly pleaded in bar

of the further maintenance of the suit; 4
East 502; Yeaton v. Lynn, 5 Pet. (U. S.)

224, 8 L. Ed. 105 ; Semmes v. Naylor, 12 GiU
& J. (Md.) 358; whUe matter subsequent to

issue joined must be pleaded puis darrein

continuance; Rowell v. Hayden, 40 Me. 582;

Longworth v. Flagg, 10 Ohio 300. Their ob-

ject is to present matter which has arisen

since issue joined, and which the defendant
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cannot introduce under his pleadings as they

exist, for the rights of the parties were at

common law to be tried as they existed at

the time of bringing the suit, and matters

subsequently arising come in as it were by
exception and favor. See Jackson v. Eich, 7

Johns. (N. T.) 194.

Among other matters, it may be pleaded
that the plaintiff has become an alien ene-

my ; 3 Camp. 152 ; that an award has been
made after issue joined ; 2 Esp. 504 ; . Henry
V. Porter, 29 Ala. 619; that there has been
accord and satisfaction ; Watkinson v. Ingles-

by, 5 Johns. (N. Y.) 392; Yeaton v. Lynn,
5 Pet. (U. S.) 231, 8 L. Ed. 105; that the
plaintiff has become bankrupt; Wheelock v.

Rice, 1 Dougl. (Mich.) 267; 15 East 622;
that the defendant has obtained a bankrupt-
certificate, even though obtained before issue

joined ; 9 East 82 ; see 3 B. & 0. 23 ; Sand-
ford V. Sinclair, 3 Den. (N. Y.) 269; that

a feme plaintiff has taken a husband ; Bull.

N. P. 310; Templeton v. Clary, 1 Blackf.

(Ind.) 288; that judgment has been obtained
for the same cause of action ; Bowne v. Joy,

9 Johns. (N. Y.) 221; 5 Dowl. & R. 175;

that payment has been made'; Herod v. Sny-
der, 61 Ind. 453; that letters testamentary
or of administration have been granted ; 1

Saund. 265, n. 2; or revoked; Com. Dig.

Abatement (I 4) ; that the plaintiff has re-

leased the defendant ; Jessup v. King, 4 Gal.

331; Campbell v. ^Reeves, 3 Sneed (Tenn.)

52 ; Wade v. Emerson, 17 Mo. 267. See Wis-
heart v. Legro, 33 N. H. 179. But the de-

fendant in ejectment cannot plead release

from the lessor of the plaintiff ; 4 Maule &
S. 300 ; and the release will be avoided in

case of fraud; 4 B. & Ad. 419; Hoitt v. Hol-
comb, 23 N. H. 535. In ejectment ai right to

the land obtained by defendant since the
commencement of the action, must be set up
by a. plea puis darrein continuance; Jennings
V. Dockham, 99 Mich. 253, 58 N. W. 66.

As a general rule, such matters must be
pleaded at the first continuance after they
happen or come to the plaintiff's knowledge

;

Jackson v. McConnell, 11 Johns. (N. Y.)

424; though a discharge in insolvency or
bankruptcy of the defendant; Morgan v.

Dyer, 9 Johns. (N. Y.) 255 ; Mechanics' Bank
V. Hazard, id. 392; and coverture of the
plaintiff existing at the purchase of the suit,

are exceptions ; Bull. N. P. 310 ; in the dis-

cretion- of the court; Morgan v. Dyer, 10

Johns. (N. Y.) 161 ; Wilson v. Hamilton, 4 S.

6 H. (Pa.) 239; 5 Dowl. & E. 521; Nettles

v. Sweazea, 2 Mo. 100. Oreat certainty is

required in pleas of this description; Cro.

Jac. 261; Vicary v. Moore, 2 Watts (Pa.)

451, 27 Am. Dec. 323. They must state the

day of the last continuance, and of the hap-

pening of the new matter ; Bull. N. P. 309

;

And. Steph. PI. 356, n. ; Augusta v. Moulton,

75 Me. 551 ; cannot be awarded after assizes

are over ; 2 McC. & Y. 350 ; must be verified

on oath before they are allowed ; 1 Stra. 493

;

1 Const. S. C. 455 ; and must then be receiv-

ed;. 3 Term 554; Stevens v. Thompson, 15

N. H. 410. They stand as a substitute for

former pleas; Adler v. Wise, 4 Wis. 159;

Culver V. Barney, 14 Wend. (N. Y.) 161, and
demurrers ; 32 E. L. & E. 280 ; may be plead-

ed after a plea in bar; Eenner v. Marshall,

1 Wheat. (U. S.) 215, 4 L. Ed. 74; and if

decided against the defendant, the plaintiff

has judgment in chief; Eenner v. Marshall,

1 Wheat. (U. S.) 215, 4 L. Ed. 74.

Sham pleas are those which are known
to the pleader to be false, and are entered

for the purpose of delay. There are certain

pleas of this kind which, in consequence of

their having been long and frequently used
in practice, have obtained toleration from
the courts, and, though discouraged, are
tacitly allowed: as, for example, the com-
mon plea of judgment recovered, that is,

that judgment has been already recovered

by the plaintiff for the same cause of action

;

Steph. PI. 444,, 445. See Caswell v. Bushnell,

14 Barb. (N. Y.) 393. The later practice of

courts in regard to sham pleas is to strike

them out on motion, and give final- judgment
for the plaintiff, or impose terms (in the
discretion of the court) on the defendant, as

a condition of his being let in to plead anew.
The motion is made on the plea itself, or on
affidavits in connection with the plea.

Pleas in suspension of the action show
some ground for not proceeding in the suit

at the present period, and pray that the
pleading may be stayed until that ground
be removed. The number of these pleas is

small. Among them is that which is found-
ed on the nonage of the parties, and termed
parol demurrer. Steph. PI. And. ed. 138.

A plea which aurs a legal conclusion is

bad, as "that a dam is no higher than the
statute authorized;" Pumpelly v. Canal Co.,

13 Wall. (U. S.) 175, 20 L. Ed. 557.

In ecclesiastical courts, a plea is called
an allegation. See Allegation.

PLEA ROLLS. See Eolls.

PLEAD, TO. To answer the indictment
or, in a civil action, the declaration of the
plaintiff, in a formal manner. To enter the
defendant's defence upon record.

In a popular use, to make a forensic argu-
ment. The word is not so used by the legal

profession. Steph. Ph App. n. I; Story, Eq.
PI. § 4, n.

PLEADING. The written allegation of
what is affirmed on the one side, or denied
on the other, disclosing to the court or jury
having to try the cause, the real matter in
dispute between the pa:rties. Desnoyer v.

Hereux, 1 Minn. 17 (Gil. 1).

In Chancery Practice. It consists in mak-
ing the formal written allegations or state-
ments of the respective parties on the record
to maintain the suit; or to defeat it, of
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which, when contested in matters of fact,

they propose to offer proofs, and in matters
of law to offer arguments to the court.

Story, Eq. PI. § 4. The substantial object of

pleading Is the same, but the forms and rules

of pleading are very different, at law and In

equity.

The system of pleading in equity was de-

rived partly from the common law system,

but chiefly from that of the civil law as ad-

ministered in the English ecclesiastical

courts. The latter is called the civil-law sys-

tem, not because it ever prevailed among the

ancient Romans, but because it has grown
out of tne latest Roman procedure and pre-

vails generally in those countries which de-

rive their .procedure from the Romans.
Langdell, Equity Pleading.

See Pleadings.

In Common Law Practice. The stating In

a logical and legal form the facts which con-

stitute the plaintifiC's cause of action or the

defendant's ground of defence: it is the for-

mal mode of alleging that on the record

which constitutes the support or the defence

of the party in evidence. 3 Dougl. 278 ; Com.
Dig. Fleader (A) ; Bac. Abr. Pleas and
Pleading. Pleading is used to denote the act

of making the pleadings.

The object of pleading is to secure a clear

and distinct statement of the claims of each
party, so that the controverted points may be
exactly known, examined, and decided, and
the appropriate remedy or . punishment ad-

ministered. See Cowp. G82 ; Dougl. 159. The
object is to develop the real issue; Thomas
v. Mann, 28 Pa. 522. A pleading must pro-

ceed upon some single definite theory, and it

must be good upon the theory ou which it

proceeds; Baker v. Ludlam, 118 Ind. 87, 20

N. E. 648. Good pleading consists in good
matter pleaded in good form, in apt time,

and due order. Co. Lift. 303. Oood matter
includes all facts and circumstances neces-

sary to constitute the cause of complaint or

ground of defence and no more. It does not

include arguments or matters of law. But
some matters of fact need not be stated,

though it be necessary to establish them as

facts. Such are, among others, facta oj

which the courts take judicial notice; see

Judicial Notice; facts which the law pre-

sumes; as, the innocence of a party, illegali-

ty of an act, etc. ; 4 Maule & S. 105 ; Dubois'

Ex'rs V. Van Orden; 6 Johns. <N. Y.) 105;

Weaver v. Nugent, 72 Tex. 272, 10 S. W.
458, 13 Am. St. Rep. 792 ; Case v. Humphrey,
6 Conn. 130; matters which the other party

should plead, as being more within his knowl-

edge; 1 Sharsw. Bla. Com. 293, n.; 2 H. Bla.

530; Postmaster General v. Cochran, 2

Johns. (N. X.) 415; People v. Edwards, 9

Cal.i286; mere matters of evidence of facts;

9 Co. 96; Hyatt v. McMahon, 25 Barb. (N.

T.) 457; Griffin v. Chubb, 7 Tex. 603, 58

Am. Dec. 85; unnecessary matter: as, a sec-

ond breach of condition, where one is sufBi

cient; 1 Saund. 58, n. 1; State v. Bank, 33

Miss. 474 ; Hand v. Taylor, 4 Ind. 409 ; Morse
v. Eaton, 23 N. H. 415; see Duplicity; or

intent to defraud, when the facts alleged con-

stitute fraud ; McMahan v. Rice, 16 Tex. 335

;

irrelevant matter; 1 Chitty, PI. 209. Such
matter may be rejected without damage to

the plea, if wholly foreign to the case, or

repugnant; Thomas v. Roosa, .7 Johns. (N.

Y.) 4G2 ; Wilmarth v. Mouritford, 8 S. & R.

(Pa.) 124; Raymond v. Sturges, 23 Conn.

134; Magee v. Fisher, 8 Ala. 320; but in

many cases the matter must be proved as

stated, if stated; Jerome v. Whitney, 7

Johns. (N. Y.) 321 ; U. S. v. Porter, 3 Day
(Conn.) 283, Fed. Cas. No. 16,074. The
matter must be true and susceptible of

proof; but legal fictions may be stated as

facts; 2 Burr. 667; 4 B. & P. 140. Facts

necessarily implied from direct averments
will be treated as having been pleaded;
Weaver v. Harlan, 48 Mo. App. 319; Wine-
man V. Hughson, 44 111. App. 22; and facts

and not conclusions should be pleaded; Ger-
rity V. Brady, 44 111. App. 203.

The form of statement should be accord-

ing to the established forms ; Co. Lltt 303

;

6 East 351 ; 8 Co. 48 6. This is to be con-

sidered as, in general, merely a rule of cau-

tion, though it is said the courts disapprove

a departure from the well-established forms
of pleading; 1 Chitty, PI. 212. In most of

the states, and in England since 1852, many
radical changes have been introduced into

the law of pleading: still, it is apprehended
that a reasonable' regard to the old forms
will be profitable, although' the names of
things may be changed. See 3 Sharsw. Bla.

Com. 301, n.; Sampson v. Shaeffer, 3 Cal.

196; Cooper v. Benson, 28 Miss. 766; Hill

V. Barrett, 14 B. Monr. (Ky.) 83. In general,

it may be said that the facts should be stat-

ed logically, in their natural order, with cer-

tainty, that is, clearly and distinctly, so

that the party who is to answer, the court,

and the jury may readily understand what
is meant ; 2 B. & P. 267 ; Co. Lltt. 303 ; Hunt
V. Crane, 33 Miss. 669, 69 Am. Dec. 381;

with precision ; People v. Dunlap, . 13 Johns.

(N. Y.) 437; and with brevity; Smith v. B.

Co., 30 N. H. 458; 1 Chitty, PI. 212. The
fq.cls stated must not be insensible or repug-
nant; 7 Co. 25; Sherwood v. Stevenson, 25
Com. 431; nor ambiguous or doubtful in

meaning; 5 Maule & S. 38; nor argumenta-
tive ; Co. Lltt. 303 ; Hurst v. Purvis, 5 Blackf.

(Ind.) 557 ; nor by way of recital ; Ld. Raym.
1413; and should be stated according to

their legal effect and operation ; Steph. PI.

And. ed. 366; Johnson v. Carter, 16 Mass.
443.

The time within which pleas must be filed

is a matter of local regulation, depending
upon the court in which the action is brought.
The order of pleading different matters is of
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Importance as aff^ting the defendant, who
may oppose the plaintiffs suit in various
ways. The order is as follows:

First, to the jurisdiction of the court.

Second, to the disability, etc., of the per-

n: first, of the plaintiff; second, of the
defendant.

Third, to the count or declaration.

Fourth, to the writ: first, to the form of

the writ,

—

first, matter apparent on the face

of it, secondly, matters dehors ; second, to

the action of the writ
Fifth, to the action itself In bar.

This is said to be the natural order of

pleading, because each subsequent plea ad-

mits that there is no foundation for the

former ; Shaw v. Usher, 41 Me. 102 ; Cole v.

Ackerman, 7 Gray (Mass.) 38; Gardner v.

James, 5 R. I. 235 ; Symons v. Northern, 49

N. C. 241 ; Alliston v. Lindsey, 12 Smedes &
M. (Miss.) 656. An exception exists where
matter is pleaded puis darrein continuance;

see Plea; and where the subject-matter Is

one over which the court has no jurisdiction,

a failure to plead to the puis cannot confer

jurisdiction; Wright v. Guy, 10 S. & E. (Pa.)

229; Horton v. Wheeler, 17 Tex. 52.

The science of pleading, as It existed at
common law, has been much modified by
statutory changes; but, under whatever
names It is done,—whether under rules of

court, or of the legislative pDwer, by the

parties, the court, or the jury,—it Is evident

that, in the nature of things, the end of

pleading must be attained, namely, the pro-

duction of one or more points of Issue,

where a single fact Is affirmed by one party
and denied by the other. By pleading at

the common law, this was done by the par-

ties; in the civil law, by the court.

In England, pleadings in actions are now
governed by the provisions of the Judicature
Act, ord. xlx., which made a number of

changes in the old common-law methods.
See JxjDicATUBB Acts.

Up to judgment pleadings are construed
most sti'ongly against the pleader, and un-
known, unreclted facts are not assumed In

his favor; Hughes v. Murdock, 45 La. Ann.
935, 13 South. 182. See Loehr v. Murphy, 45
Mo. App. 519; Bogenschutz v. Smith, 84 Ky.
330, 1 S. W. 578.

But It is said that they must be construed
reasonably, and not with such strictness as
to refuse to adopt the natural construction

because a particular fact might have been
more distinctly alleged, although Its ex-

istence Is reasonably to be presumed from
the averment's; Lockhart v. Leeds, 195 U. S.

427, 25 Sup. Cft. 76, 49 L. Ed. 263.

"It would be subversive of all sound prac-

tice, and tend largely to defeat the ends of

justice, if the court should refuse to accept

a fact as settled which Is distinctly alleged

in the bill and admitted in the answer;"
Jones V. Morehead, 1 Wall. (U. S.) 165, 17

L. Ed. 662.
I

Pleadings are not to be treated as allega-

tions of the truth of the facts stated for aU
purposes, but only for that case; Parke, B.

In 2 Exch. 665.

"Technical forms of pleading In equity are

abolished" by the new equity rules of the

supreme court (rule 18) unless "otherwise

provided by statute or by the rules them-

selves." See 226 U. S. 649, 33 Sup. Ct. xlx.

In Criminal Practice the rules of pleading

are the same as In civil practice. There is,

however, less liberty of amendment of the

Indictment. The order of the defendant's

pleading Is as follows : First, to the juris-

diction; second, in abatement; third, special

pleas In bar: as, autrefois acquit, autrefois

attaint, autrefois convict, pardon; fourth,

the general Issue.

PLEADING, SPECIAL. By special plead-

ing Is meant the allegation of special or
new matter, as distinguished from a direct

denial of matter previously alleged on the

opposite side. Gould, PI. c 1, s. 18. See
Speciai Pleading.

PLEADINGS. In Chancery Practice. The
written allegations of the respective parties

m the suit. The pleadings In equity are less

formal than those at common law.

The parts of the pleadings are—the hill,

which contains the plaintlfC's statement of

his case, or information, where the suit Is

brought by a public officer In behalf of the
sovereign ; the demurrer, by which the d?-

fendaijt. demands judgment of the court,
whether he shall be compelled to answer the
bill or not; the plea, whereby he shows some
cause why the suit should be dismissed or
barred; the answer, which, controverting
the case stated by the bill, ecmfesses and
avoids It; or traverses and denies the ma-
terial allegations in the bill, or, admitting
the case made by the bill, submits to the
judgment of the court upon It, or relies up-
on a new case or upon new matter stated in
the answer, or upon both ; disclaimer, which
seeks at once a termination of the suit by
the defendants, disclaiming all right and in-

terest in the matter sought by the bill ; Story,
Eq. PL § 546; Mitf. Eq. PI. by Jer. 13, 100;
Cooper, Eq. PI. 108 ; Ocean Ins; Co. v. Fields.
2 Sto. 59, Fed. Cas. No. 10,406:

In Common Law Practice. The statements
of the parties, in legal and proper manner, of
the causes of action and grounds of defence.
The result of pleading. They were formerly
made by the parties or their counsel, .orally,

in open court, under the control of the judge.
They were then called the parole; S.Bla.
Com. 293.

The parts of the pleadings may be arrang-
ed under two heads: The regular, which
occur in the ordinary course of a suit; and
the Irregular or collateral, which are occa-
sioned by errors in the pleadings on the
other side.
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The regular parts are—the declaration or
count ; the plea, which Is either to the juris-

diction of the court, or suspending the ac-

tion, as in the case of a parol demurrer, or
in abatement, or in bar of the action, or in

replevin, an avowry or cognizance ; the repli-

cation, and, in case of an evasive plea, a
new assignment, or, in replevin, the plea in

har to the avowry or cognizance; the re-

joinder, or, in replevin, the replication to

the plea in bar; the surrejoinder, being in

replevin the rejoinder ; the rebutter; the sur-

rebutter; Viner, Abr. Pleas and Pleading

(C) ; Bac. Abr. Pleas and Pleadings (A)

;

pleas puis darrein continuance, when the

matter of defence arises pending the suit.

The irregular or collateral parts of plead-

ing are stated to be

—

demurrers to any part

of the pleadings above mentioned ; demurrers
to evidence given at trials; bills of excep-

tions; pleas in scire facias; and pleas in

error. Viner, Abr. Pleas and Pleadings (C).

In Admiralty, the proceedings might go on,

by turns, as long as the mode of pleadings

require it. The successive pleadings, after

the replication, were called duplication,

triplication, and quadruplication, and so on

;

but they are now obsolete; Bened. Adm. §

482.

In Criminal Practice, the pleadings are

—

first, the indictment; second^ the plea; and
the other pleadings as in civU practice.

PLEAS OF THE CROWN. In English

Law. A phrase employed to signify criminal

causes in which the king is a party. For-

merly it signified royal causes for offences

of a greater magnitude than mere misde-

meanors. Pleas of the crown, were so called

because the sovereign is supposed by law to

be the person injured by every wrong done
to the community. 4 Bla. Com. 2.

These were left to be tried in the courts

of the barons; whereas the greater offences,

or royal causes, were to be tried in the king's

courts, under the appellation of pleas of the

crown. 1 Robertson, Hist. Charles V. 48.

PLEAS ROLL. In English Practice. A
record which contains the declaration, plea,

replication, rejoinder, and other pleadings,

and the issue. Eunom. Dial. 2, § 29, p. 111.

PLEBEIAN. One who is classed among
the common people, as distinguished from
the nobles.

PLEBISCITUM (Lat.). In Roman Law.

A law established by the people (plebs), on

the proposal of a popular magistrate, as a
tribune. Calvinvfs, Lex. ; Mackeldey, Civ.

Law §§ 27, 37. The term is used in Prance
to express a popular vote (plebiscite).

PLEDGE. A bailment of personal prop-

erty as security for some debt or engage-

ment
The word is also applied to the res or

personal property forming the subject-mat-

I ter of the bailment. Pawn was synonymous

with pledge at common law, but modern
usage tends to restrict these words to the

bailment of tangible chattels for money ad-

vanced, and has introduced the term col-

lateral security, or simply collateral, to des-

ignate the subject-matter of a pledge given

as security for an engagement other than a

simple borrowing of money, and particularly

when the subject-matter consists of incor-

poreal chattels such as stocks, bonds, or

choses in action.

A pledge or pawn (Lat. pigrms), accord-

ing to Story, is a bailment of personal prop-

erty as security for some debt or engage-

ment. Story, Ballm. § 286, which see for the

less comprehensive definitions of Sir Wm.
Jones, Lord Holt, Pothier, etc. Domat
broadly defines it as an appropriation of the

thing given for the security of an engage-

ment. But the term is commonly used as

Sir Wm. Jones defines it: to wit, as a bail-

ment of goods by a debtor to his creditor, to

be kept till the debt is discharged. Jones,

Bailm. 117; 2 Ld. Kaym. 909; Pothier, De
Naut. art. prelim. 1 ; Code Civ. 2071 ; Domat
b. 3, tit. 1, § 1 ; La. Civ. Code 3100; Doak v.

Bank, 28 N. O. 309. The pledgee secures his

debt by the bailment, and the pledgor ob-

tains credit or other advantage. See 1 Pars.

Contr. 591.

A legal obligation, made by the deposit

•with the pledgee of personalty as security

for a debt or other engagement, with an im-

plied power of sale on default, the pledgor

retaining the general ownership, subject to

the lien of the pledgee. Tennent v. Ins. Co.,

133 Mo. App. 345, 112 S. W. 754.

In Louisiana there are two kinds of

pledges : the pawn and the a.ntjcjiresis. The
former relates to movable securities, and the

latter to immovables. If a, creditor have

not a right ta enter on the land and reap

the fruits, the security is not an antichresis

;

Hagan v. Sompeyrac, 3 La. 157. A pledge of

negotiable paper is not valid against third

parties without transfer from debtor to cred-

itor; Charbonnet v. Toledano, 2 La. 387;

Casey v. Cavaroc, 96 U. S. 467, 24 L. Ed.

779 ; Casey v. Schneider, 96 U. S. 496, 24 L.

Ed. 790.

Pledge is distinguished from mortgage, be-

cause the essential feature of pledge is

transfer of possession, while the essential

feature of mortgage is transfer of title only

;

Casey v. Cavaroc, 96 U. S. 467, 24; L. Ed. 779

(see Mortgage ). The same distinction ex-

ists at the civil law between pignus and hy-

potheca; Story, Bailm. § 286. In modern
transactions title is often transferred under

a pledge, but this arises from the nature of

the collateral security, and is not a necessity

of the relation. In a mortgage, at common
law, the property on non-payment of the debt

passes wholly to the mortgagee. In a pledge,

the property is sold, and only so much of the

proceeds as will pay his debt passes to the
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pledgee. A mortgage is a conditional con-

veyance of property, which becomes absolute

unless redeemed at a specified time. A
pledge is not strictly a conveyance at all, nor

need any day. of redemption be appointed for

it. A mortgagee can sell and deliver the

thing mortgaged, subject only to the right of

redemption. A pledgee cannot sell and de-

liver the thing pledged until the debt is

due and payment denied (though he can
assign his contract, and with it the collat-

eral security, or pledge).

Whether a particular contract be held a
pledge or a mortgage is often a question of

importance, and the courts hold it to be
whichever seems best to effectuate the in-

tention of the parties without regard to

the language employed; Xangdon v. Buell, 9

Wend. (N. Y.) 80; Newton v. Van Dusen,
47 Minn. 437, 50 N. W. 820; Jensen v. Bowles,
8 S. D. 570, 67 N. W. 627; leaning, however,
to pledge rather than mortgage as ordinarily

more favorable to the debtor; Luckett v.

Townsend, 3 Tex. 119, 49 Am. Dec. 723;
Clark V. Henry, 2 Cow. CN. T.) 324.

Subject of ple'dge. Any personal property
capable of delivery or transfer may be

pledged, except for the peculiar rules of

maritime law which are applicable to ship-

ping, and except, also, that on the ground
of public policy the common law (apart from
statutorj prohibitions which are frequent)

does not permit the pay and emoluments of

officers and soldiers to be pledged; 1 H. Bla.

627; 4 Term 248. Hence, probably, a fish-

ing bounty could not be pledged, nor any
form of government pension or bounty given
for the personal benefit of the donee.

Not only goods and chattels and money,
but also negotiable paper, may be put in

pledge; Appleton v. Donaldson, 3 Pa. 381

;

Goldsmidt v. First Methodist Church, 25
Minn. 202; Jollet I. & S. Co. v. Brick Co.,

82 111. 548, 25 Am. Rep. 341 ; Alexandria, L.

& H. R. Co. V. Burke, 22 Gratt. (Va.).262.

So may choses in action, patent rights, cou-

pon bonds, and manuscripts of various sorts;

2 Talint 268; Jarvis v, Rogers, 15 Mass.
389; Fisher v. Bradford, 7 Greenl. (Me.) 28;

Wilson v. Little, 2 N. X. 443, 51 Am. Dec.

3.07; Morris O. & B. Co. v. Fisher, 9 N. J.

Eq. 667, 64 Am. Dee. 423. So may bonds
secured by a mortgage on personal property
and corporate franchises ; White Mountains
R. R. V. Iron Co., 50 N. H. 57; and coupon
bonds ; Stewart v. Lansing, 104 U. S. 505, 26
L. Ed. 866; Morris Canal & Banking Co. v.

Fisher, 9 N. J. Eq. 667, 64 Am. Dec. 423;
and chattel mortgages of every description

;

and policies of life insurance; Collins v.

Dawley, 4 Colo. 138, 34. Am. Rep. 72; Stout

V. Mill. Co., 13 Fed. 803 ; lease may be taken
in pledge; Dewey v. Bowman, 8 Cal. 145;

L. R. 10 Eq. 92; for leases are but chattels

real; or a mortgage of real estate, which,

before foreclosure, is to be ranked with per-

sonal property; Campbell v. Parker, 9 Bosw.

(N. T.) 322. Incorporeal things could prob-

ably be pledged immediately, under the civil

law, and so in the Scotch law, or, at all

events, by assignment; 1 Domat b, 3, tit. 1,

§ 1; Pothier, de Ufaut. n. 6; 2 Bell, Com. 23.

In the civil law, property of which the

pledgor had neither present possession nor

title could be pledged,—^though this was
rather a contract for pledge, called a hy-

pothecation. The pledge became complete

when the property was acquired by the

pledgor. The same rule holds In our law,

where a hypothecary contract gives a lien

which attaches when the property is vested

;

1 Hare 549; Macomber v. Parker, 13 Pick.

(Mass.) 175; Parshall v. Eggert, 54 N. T.

18; Goodenow v. Dunn, 21 Me. 86; Hunting-
ton V. Sherman, 60 Conn. 463, 22 Atl. 769.

And it has been held that a pledge may be
made to secure an obligation not yet risen

into existence; Wolf v. Wolf, 12 La. Ann.
529. In an agreement to pledge a vessel not
then completed, the intent of the parties gov-

erns in determining when the property pass-

es; Bbnsey v. Amee, 8 Pick. (Mass.) 236;

24 E. L. & E. 220.

Buying and selling through a broker on
deposit of a "margin" with him is held
in New York tq create the relation of

pledgor and pledgee; so that, on the pledgor's

failure to keep his "margin" good, the pled-

gee or broker cannot sell the stock, except
upon the pledge formalities, for repayment
of his advances and commissions; Markham
V. Jaudon, 41 N. Y. 235; and the rule has
been adopted in other states; Brewster v.

Van LIew,'119 111. 554, 8 N. B. 842; Skiff v.

Stoddard, 63 Conn. 198, 26 Atl. 874, 28 Atl.

104, 21 L. R. A. 102.

Delivery of possession is essential to a
pledge. Unless the pledgee take and retain
possession there is no pledge; Christian v.

R. Co., 133 U. S. 243, 10 Sup. Ct 260, 33 L.

Ed. 589; Beeman v. Lawton, 37 Me. 543;
Moors V. Reading, 167 Mass. 322, 45 N. E.

760, 57 Am. St. Rep. 460; Textor v. Orr, 86
Md. 392, 38 Atl. 939; Williams v. Gillespie,

30 W. Va. 586, 5 S. E. 210; Delogny v. Cred-
itors, 48 La. Ann. 4g8, 19 South. 614. The
Intent to pledge Is not a pledge; Hook v.

Ayers, 80 Fed. 978, 26 C. C. A. 287.

If possession be given to a third person for
the pledgee such person must know of the
trust and accept the obligation it imposes;
Succession of Lanaux, 46 La. Ann. 103§, 15
South. 708, 25 L. R, A. 577. But a construc-
tive delivery is all that is required, that is,

such delivery as the nature or situation of
the goods admits. Hence goods In transit
or in store will pass by transfer of the bill of
lading or warehouse receipt; Douglas' v.

Bank, 86 Ky. 176, 5 S. W. 420, 9 Am. St. Rep.
276 ; Forbes v. R. Co., 133 Mass. 154 ; Heil-
bron V. Trust Co., 13 Wash. 645, 43 Pac. 932;
Citizens' Banking Co. v. Peacock, 103 Ga.
.171, 29 S. E. 752; Friedman v. Peters, 18
Tex- Civ. App. 11, 44 S. W. 572.
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If ilucorporeal property is pledged, a' sym-
bolical delivery suffices; Little v. Bemy
(Ky,,) 113 S. W. 902. A pledgee of automo-
biles, not' taking possession within less than
four months before the pledgor goes into

bankruptcy, loses his lien as against the
bankrupt trustee; Bank of North America
V. Car Co., 235 Pa. 194, 83 Atl. 622. But an
owner carrying stock on margin may, if

the broker becomes bankrupt, get back his

stockj on paying for it, or the proceeds, if

sold ; In re Boiling, 147 Fed. - 786, affirmed
Kean v. Dickinson, 152 Fed. 1022, 82 C. C.
A. 667.

A change of the location of bulky articles

is not in all cases necessary, but it is suffi-

cient if the best means available to give no-

tice of the change of possession are made
use of; Ayers v. McCandless, 147 Pa. 49;
such; as posting signs on, or marking, the
goods ; Wilson v. Hill, 17 Nev. 401, 30 Pac.
1076 ; or appointing an agent to take charge,
which agent may , be an employg of the

pledgor; Sumner v. Hamlet, 12 Pick. (Mass.)

76; Combs v.Tuchelt, 24 Minn. 423. Dte-

livery of a larger 'quantity than the amount
pledged with the right in pledgee to select

the pledge, is good; Weld v. Cutler, 2 Gray
(Mass.) 195; Crofoot v. Bennett, 2 N. Y.

258; and so where the pledgee is put and
kept in possession of a quantity in excess of

the pledged amount, allowing the pledgor to

add- to, or subtract from, the mass, but main-
taining the quantity of the Pledge, the pledge

is good; Fidelity I., T. & ?.-D. Co. v. Irop

Co., 81 Fed. 439. But there cannot be a
valid. pledge, of a portion of a mass, there

being, no ,;segregation, and the pledgor re-

taining the whole; Collins y, Buck, 63 Me,
459v i When goods are in the hands of an
agent of the pledgor an order on him to hold

for the use of the pledgee, accepted by him,

constitute? a delivery; Fjrst f?at. Bank v.

Harkness, 42 W. Va. 156, 24 S. E.. 548, 32
L. R. A. 408. .

In the case of commercial paper, stocks,

bopds,, an(J securities, which together : con-

stitute, ,by far the most important division

of pledges, or collateral securities, and of

qhoses :in action, delivery of possession is

essential, but to make the delivery effective,

assignment is necessary, and assignment is

transfer of title. As both title and posses-

sion are transferred, the distinction between
mortgage and pledge ceases to be of much
practical importance-^the title to the.col-

lateral depends not on the principal obliga-

tion, but on the mode of transfer ; Thomson-
Houston Electric Co. v. Electric Co., 65 Fed.

341, 12 C. C, A. 643.. But there is a distinc-

tion between the position of the pledgee in

relation to the pledgor and in, relation to

third persons. His position cannot be de-

scribed as. simply that of a trustee, because

he' holds tjje collateral primarily for his own
beneflt,, which affects his relation to the

pledge ; Plucker , v. Teller, 174 . Pa. , ,529, .34

'

Atl. 208, 52 Am.; St. Rep. 825. So -far as the

pledgor is concerned the question of the title

of the pledgee is deterinined by the intention

of the parties ; as to third parties he is prac-

tically owner. Thus a pledgee of stock may
transfer it to hjs own name; Smith v. Bank,
82 Tex. 368, 17 S. W. 779; though this is not

necessary,; Tombler v. Ice Co*, 17 Tex. Civ.

App. 596, 43 S. W. 896; otherwise in Ver-

mont; French v. White, 78 Vt. 89, 62 Atl.

35, 2 L. R; A. ,(N. S;) 804, 6 Ann.Cas. 479;.

Jones, Pledges § 151; and so far as the cor-,

poration is concerned he is the owner of it;

Boyd V. Mills, 149 Pa. 363, 24 Atl. 287. The
legal title to a pledged note or chose in ac-

tion is in him; Withers • v- Sandjin, 36 Fla..

619, 18 South. 856; Luter v. Roberts (Tex.).

39 S. W. 1002. He occupies the position of a
bona fid^ holder for value, except when the

pledge is for an existing debt; Moore v.

Ensley, 112 Ala. 228, 20 South. 744; an(}

though an assignee of a pledgee have notice

of equities, he is not bound by them if his as-

signor, the pledgee, had not; Louisville

Trust Co. V. R. Co., 75 Fed. 433, 22 C. C.

A. 378. His title to an accommodation note

is good, notwithstanding equities, between,
maker and payee; McCrady v. Jones, 36 S.

C. 136, 15 S. E. 43.0 ; and he has the rights

of a bona fide holder against the corporation,

when the collateral is a certificate of stock

which proves to have been fraudulently is-

sued,; Fifth Avenue Bk. v. B. Co., 137 N. T.

231, 33 N. E. 378, 19 L. B. A. 331, 33 Am.
St. Rep. 712. See Stock. A pledgee's lien

on stock held for a debt is prior to the statu-

tory^lien of the corporation thereon if the
debt was incurred prior to the debt to the
corporation and if the latter had notice of
the pledgee's Hen ; Curtice v. Bank, 110 Fed.^

830.

Where a bankrupt trustee finds in the es-

tate certificates for shares of a particular,

stock, subject tO; the demand of the customer
for whom shares of that stock- were bought
by the bankrupt, the customer is entitled to

the same, though the certificates may not be
the identical ones purchased for hinf; If'

there are enough shares of such stock to sat-

isfy, the legal demand of such customer,
those certificates, will be presumed to be the:

certificates held by the bankrupt fpf such
customer. It is tl;e bankrupt's duty to, use
his own funds to replace such securities with
others of the same kind, and in doing so be'

does not deplete the estate , against Ms- other
creditors; the presumption is that- such cer-'

tificates were paid ^or out of his own funds
to replace those, of his customer and not
that he embezzled the latter; Gorman v. Lit-

tlefield, 229 U. S. 19, 33 Sup. Ct. 690, 57 L;r

Ed. 1047.

He is bound by anything which should
amount to notice that the pledgor is with-

out authority to pledge ; Gottberg v. Bank,
131 N. Y. 595, 30 N. B. 41 ; Clemens v. Heck-
scher, 18^ Pa., 476, ;40 Atl. 80; Commercial

.
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•Bank T. Hurt, 99 Ala. 130, 12 South. 568, 19

L. R. A. 701, 42 Am. St. Rep. 38 ; Thurber v.

Bank, 52 Fed. 513 ; 20 Can. S. C. R. 481. But
in dealing with one in possession of the se-

curities and having the apparent right to

dispose of them he will be protected, though
the pledge be a fraud on the real owner;
JMelson v. Owen, 113 Ala. 3T2, 21 South. 75.

Of course if the true owner has been de-

prived of possession by what amounts to em-
hezzlement he can recover from the pledgee;

O'Herron v. Gray, 108 Mass. 573, 47 N. E.

429, 40 L. R. A. 498, 60 Am. St. Rep. 411.

And a .pledgee from one who has no au-

thority either to sell or pledge acquires no
lien on the property as against the true

owner; Fatten v. Joliff, 44 W. Va. 88, 28

S. E. 740. As holder of a note to which
there is a valid defence against the payee
he is protected, but only to the extent of his

interest, i. e. to the amount which he has
advanced; Wright v..Hardie, 88 Tex. 653, 32

S. W. 885. See Haas v. Bank, 41 Neb. 754,

60 N. W. 85.

Factors and Agents. A factor cannot, -at

common law, pledge his principal's goods;

and the principal 'may recover them from
the pledgee's hands ; 6 Maule & S. 1; [1893]

1 Q. B. 62; Hoffman v. Noble, 6 Mete.

(Mass.) 68, 39 Am. Dec. 711; Buckley v.

Packard, 20 Johns. (N. Y.) 421; Benny v.

Pegram,:18 Mo.' 191, 59 Am. Dec. 298; War-
ner v. Ma/tiu. 11 Hpyv. (JJ, S.) 209, 226, 13

L. Ed. 667 ;,f. Thurber v. Bank, 52 Fed. 513;

.and this is : so .whether entrusted with the

goods themselves or with the symbol of

them, as a bill of lading; Allen v. Bank, 120

U. S. 20. 7 Sup. Ct. 460, 30 L. Ed. 573. But
the Factors' Acts in England, to remedy the

Intolerable condition which would exist if an
ainknown owner were permitted to repudiate

transactions of a factor, have provided that

a pledge by a factor having a power of sale

shall be valid. Similar acts have been pass-

ed in many of the states. See Agents; Fac-
tor; Factoes' Acts.

Co-Pledgeeg. A pled.gee may hold a pledge

for another pledgee also, and it will be a

good pledge to both ; Levy v. Winter, 43 La.

Ann. 1049, 10 South. 198. If the pledge be

not large enough for both debts after sale,

and np other arrangement be made, the

prior pledgee will have the whole of his

debt paid bpfore any part of the proceeds Is

applied to the subsequent pledge. If there

is no priority of time, they will divide rat-

ably. But an agreement between the parties

•will always determine the right of two or

more pledgees ; Marshall v. Bryant, 12 Mass.

321. Where possession is given to one of

three pledgees, to hold for all three, the oth-

«r two have a constructive possession, which

is equally good, for the purpose of sharing,

with an actual possession. Hence the mere
manual possession of one pledgee will not

give a right to discharge the whole debt of

the hpld.er ^nd a part ^nly of ^that of his. co-

pledgee's. So, by the rule of constructive

possession, if the holder should lose the

pledge by his own negligence, h& would be

liable to his co-pledgees out of actual pos-

session, as well as to his pledgor.

Substituted collateral is- held on the same
terms as that originally pledged, the sur-

render of that given up being sufl3cieut con-

sideration for the new deposit; Hoffman v.

Schoyer, 143 111. 598, 28 N. E. 823; Midland

Nat. Bank v. By. Co., 132 Mo. 492, 38 S. W.
521, 53 Am. St Rep. 505; Blydeustein v.

Security & T. Co., 67 Fed. 469, 15 C. O. A.

14. Collateral deposited' on a demand by

the pledgee for additional "margin" would
probably be held to be security given for an
existing debt The point does not appear

to have been decided. When the pledgee

changes the form of the collateral he con-

tinues to hold under the terms of tfie pledge,

e. g. where he forecloses a mortgage and
buys in the land ; Lathrop v.. Adkisson, 87

Ga. 339, 13 S. E. 517. See McArthur v.

M^gee,. 114 Cal. 126^ 45 Pae. 1068; Montague
V. R. Co., 124 Mass. 242.; miton v. Smith,

86 N. Y. 176; Hopkins v. Hemm, 159 111. 416,

42 N. B. 848.

But see infra under sub-title .Remedies of

Pledgee. . ,,

Other deMs. A pledge C£^nnot, In general,

he held' for any other debt than that which
it was given to secure, except on the .spe-

cial agreepient and consent r of .the parties;

6 Ves. 220i Armstrong v., McLean, 153. N. Y-
490, 47 N., E. 912;' Hallowell v. Bank. 154

Mass. 359; 28 N. E. 281, 13 L. R. A. 315;

Cross V. Brown (R. L) 33 Atl. 370. (The
civil and Scotch law are otherwise ; 2 Bell,

Com. 22.) .Unless the intention is clear to

the contrary it will be held that this special

agreement applies only to subsequent debts;

Clymer v. Patterson, 52 N. J. Eq. 188, 27 Atl.

645; and the court was equally divided

where a custom of brokers was set up to

justify the . application to existing
,
debts

;

Bacon's Adm'r v. Bacon's Trustees, 94 Va.

686, 27 S. E. 576. Where a judgment has
been paid the parties inay lawfully agree
that it shall remain as collateral for a new
loan made, or to be made; Merchants N. Bk.

V. Mosser, 161 Pa. 409, 29 AtL 1.

The renewal of the note or obligation of

pledge does not affect the pledgee's rights

in regard to the Collaterals, it is a mere
extension of the original contract; Case v.

Fant, 53 Fed. 41, 3 C. C. A. 418, 10 U. S.

App. 415; Colebr. Collat Secur. § 14.

Assignment by the pledgee is valid, in the

absence of an agreement to the contrary,

and carries with it all the collaterals pledged
as security. The pledgor is not injured
thereby, his right to redeem remaining un-

impaired; Drake v.Cloonan, 99 Mich. 121,

57 N. W. 1098. 41 Am. St Rep. 586 ; Waddle
V. Owen, 43 Neb. 489, 61 N; W. 731 ; Hallack
L. &.Mfg. Co. V. Gray, 19 Colo. 149, 34 Pac.

1000. The pledgor may transfer his right to
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a tbird party, who may bring trover against
the pledgee if the latter, after tender of the
amount of the debt, refuse to deliver the
pledge; Bush v. Lyon, 9 Cow. (N. Y.) 52;
L. R. 1 Q. B; 585 ; In re Ashton's Appeal, 73
Pa. 153; Belden v. Perkins, 78 111. 4i9.

Conversion. If the pledgee assign the
debt without the collateral he loses his lien

on the latter, and the pledgor can recover
it. If he assign the collateral, except by
exercising whatever right of sale he has un-
der the pledge, he is liable to the pledgor,

who has an immediate right of action, with-

out tendering the amount due, for the con-

version, though the defendant cah offset the

debt due him; Smith v. Savin, 69 Hun 311,

23 N. Y. Supp. 568. If he hold negotiable

paper he has no right to sell it, but should
wait until its maturity and then collect it;

Goldsmidt v. First Methodist Church, 25
Minn. 202 ; Joliet I. & S. Go. v. Brick Co.,

82 111. 548, '25 Am. Rep. .341 ; Alex. L. & H.
R. Co. V. Burke, 22 Graft. (Va.) 262; Wheel-
er V. Newbould, 16 N. Y.' 392 ; but a court
may under certain circumstances order a
Judicial sale of it; Cleghorri v. Trust Co., 57
Minn. 341, 59 N. W. 320, 47 Am. St. Rep. 615.

See Blood v. Loan Co., 164 Pa. 95, 30 Atl.

362; Boldewahn v. Schmidt, 89 Wis. 444, 62-

N. W. 177; Dlmock v. Bank, 55 N. J. L. 296,

25 Ati. 926, 39 Am. St. Rep. 643 ; Manning v.

Shriver, 79, :pd. ,41, 28 Atl. 899. Treating
the pledge as his own property in disregard

of his obligation to the pledgor is a conver-

sion; Sheridan v. Presas, 18 Misc. 180, 41 N.
Y. Supp. 451.

Shares of stock have no individuality, no
earmarks. The certificates are merely evi-

dence of ownership, muniments of title, like

title deeds. Therefore a pledgee of stocks

need not preserve a careful separation of
certificates connected with each transaction,

but complies with his obligation by holding

at all times a sufficient number of shares to

answer, the pledge when called on; Hubbell

v. Brexel, 11 Fed. 115; Smith v. Bank, 82

Tex. 368, 17 S. W. 779. The right to re-

pledge for his own debt was not enjoyed by
a' common-law pledgee, but where a custom
of brokers justifies re-pledging securities of

customers,- it is not unlawful ; Skiff v. Stod-

dard, 63 Conn. 198, 26 Atl. 874, 28 Atl. 104,

21 L. R. A. 102.;
.
[1893] 2 Ch. Div. 120. No

usage will justify such re-pledging of the
collateral as . to put it out of the power of
the pledgee to return it on payment of his

debt; that would be to destroy the contract;

German Sav. Bk. v. Renshaw, 78 Md. 475, 28

Atl. 281. If a broker re-hypothecate for a
larger amount than the pledgor's debt to

him, for his own benefit; he is guilty of

conversion ; Douglas v. Carpenter, 17 App.
Div. 329, 45 N. Y. Supp. 219. See, as to

pledgees of shares. In re Argus Printing Co.,

1 N. b. 434, 48 N. W. 347, 12 L. R. A. 781,

26 Am. St. :pep. 63,9.

I

Re-delivery to pledgee. Possession is of

1
the very essence of the pledge, and if pos-

session be re-delivered by the pledgee, or

with his consent, without more, the pledge

is extinguished. The exceptions to the rule

are where the pledgor holds as the pledgee's

agent, or where the pledge is re-delivered

for a temporary purpose only, e. g. for sale,

or for collection or suit by the pledgor;

Easton v. Bank, 127 U. S. 532, 8 Sup. Ct.

1297, 32 L. Ed. 210; [1895] App. Cas. 56;
Winslow V. Iron Co. (Tenn.) 42 S. W. 698;
Leahy v. Simpson's Adm'r, 60 Mo. App. 83;
Oooley V. Ry. Co., 53 Minn. 327, 55 N. W. 141,

39 Am. St. Rep. 609. Such possession by the
pledgor will not defeat the pledge.

Property. The pledgee has at common
law a special property in the pledge, and is

entitled to the exclusive possession of it

during the time and for the objects for
which it is pledged. If a wrong-doer take
the pledge from him, he is not thereby
ousted from his right. His special prop-

erty is enough for him to support replevin

or trover against the wrong-doer. He has,

moreover, a right of action, because he is

responsible to his pledgor for proper cus-

tody of the bailment. The pledgor, also,

may have his action against the wrong-doer
resting it on the ground Of his general prop-
erty. A judgment for either pledgor or
pledgee is a bar against a similar action by
the other; 2 Bla. Com. 395; 1 B. & Aid. 59;
Lyle V. Barker, 5 Binn. (Pa.) '457. See
White V. Webb, 15 Conn. 302; Thayer v.

Hutchinson, 13 Vt. 504, 37 Am. Dec. 607.

The pledgee may bring replevin or trover
against the pledgor if the latter remove
the pledge before paying the debt and thus
injure the pledgee's rights, on the ground
that the owner has parted with his abso-
lute right of disposing of the chattel until

he has redeemed it from its state of pledge;
2 Taunt. 268; Walcott v. Keith, 22 N. H.
196; Minott v. Elliott, 2 McCord (S. C.)
126. He recovers only the value of his spe-
cial property as against the pledgor, or on&
who derives title from him; Brownell v.

Hawkins, 4 Bash. (N. Y.) 491 ; but the value
of the whole property as against a stranger,
and the balance beyond the special proper-
ty, he holds for the owner; White v. Webb,
15 Conn. 302.

If the owner brings the action and recov-
ers the whole damages, including those for
deprivaltion of possession, it must be with
the consent of the pledgee.
A creditor of the pledgor can only take

his interest, and must pay the debt before
securing the pledge. It is now settled that
the pledgor's general property in the pledge
may be sold on execution, and the purchaset
or assignee of the pledgor succeeds to the
pledgor's rights and may himself redeem.
At common law, a pledge could not be taken
in execution; 1 Ves. 278; Srodes v. Caven,
3 Watts (Pa.) 258; Pomeroy v. Smith, 17
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Pick. (Mass.) 85; Averill v. Irish, 1 Gray
(Mass.) 254; Dowler v. Cushwa, 27 Md.
354; Brlggs v. Walker, 21 N. H. 72. On an
extent, the king takes a pawn on paying the

pawnee's debt ; 2 Chit. Prerog. 285.

Where securities have been pledged by as-

signment and delivery, it would seem that

the property vests in the pledgee, who in suit

upon them can^ recover their full value;

Morgan v. Lake View Co., 97 Wis. 275, 72

N. W. 872. It has been held, however, that

the pledgor does not entirely lose his right

to protect his interests and can proceed
against the maker of notes transferred by
him as collateral ; O'Kelly v. Ferguson, 49
La. Ann. 1230, 22 South. 783 ;. and that when
the pledgee refuses to proceed for collection

he can proceed in equity against the pledgee
and the maker; Baker v. Burkett, 75 Miss.

89, 21 So. 970. A bill which discloses that

complainant has pledged the stock for which
he sues is not demurrable on the grouijd that
it fails to show payment in full of the debt
for which the stock was pledged, because a
pledgor always has an interest sufficient to

enable him to maintain a suit ; Smith v. Lee,

77 Fed. 779. Where a pledgee of securities

has wrongfully re-hypothecated them,, and
the owner secures them by paying the debt
for which they were re-hypothecated, a judg-
ment recovered by the pledgor against the
original pledgee for the conversion does not
vest the title to the securities in the pledgee

;

Union Pac. Ry. Co. v. SehifE, 78 Fed. 216.

Ordinary care. The pledgee is bound to

take ordinary care of the pledge, and is lia-

ble only for neglect of such care, the bail-

ment being for the mutual benefit of the
parties; Cooper v. Simpson, 41 Minn. 46, 42
N. W. 601, 4 L. R. A. 194, 16 Am. St. Rep.
667; Damon v. Waldteufel, 99 Cal. 234, 33
Pac. 903. Where he is to do work upon the

pledge and incur expenditure he must use
reasonable diligence to secure the best net
results, and account, showing that expenses
for which allowance is claimed were reason-

able and necessary; Second N. Bk.,v. Sproat,

55 Minn. 14, 56 If. W. 254; where he is to

sell, paying himself out of the proceeds, he
will be liable for carelessness in properly
keeping the pledge, and for failing to sell

until the market has fallen; Anderson v.

Carothers, 18 Wash. 520, 52 Pac. 229. If

the pledge is lost, and the pledgee has not
failed to exercise ordinary care, he may
still recover his debt. Such losses often re-

sult from casualty, superior force, or in-

trinsic defect against which a man of ordi-

nary prudence would not have efCectually

guarded himself. If a pledgor find it neces-

sary to employ an agent, and exercise ordi-

nary care in the selection, he will not be
liable for the latter's neglect or misconduct;
Commercial Bank v. Martin, 1 La. Ann. 344,

45 Am. Dec. 87; Exeter Bank v. Gordon, 8
N. H. 66 ; St. Losky v. Davidson, 6 CaL 643

;

Bouv.—164

Plymouth Co. Bk. v. Gllman, 9 S. D. 278, 68

N. W. 735, 62 Am. St. Rep. 868. Loss or de-

preciation In value of the thing pledged,

through negligence of the pledgee, does not

operate to extinguish pro tanto the debt se-

cured; Cooper V. Simpson, 41 Minn. 46, 42

N. W. 601, 4 L. R. A. 194, 16 Am. St. Rep.

667 ; but the pledgee is liable to the pledgor

for the depreciation in value of the property

pledged after a tender of the amount due
and a refusal of the pledgee to deliver;

Loughborough v. McNevin, 74 Cal. 250, 14

Pac; 369, 15 Pac. 773, 5 Am. St. Rep. 435.

Loss by theft is prima facie evidence of a

want of ordinary care, and the bailee must
rebut the presumption. The facts in each
case regulate the liability. Theft is only

evidence, in short, and not absolute presump-
tion, of negligence. Perhaps the only safe

rule is that, where the pledgee pleads loss

by theft as ground for not performing his

duty, to excuse himself he must show that
the theft could not have been prevented by
ordinary care on his part. If the bailor

should assert in his declaration that the
pledge was lost by the bailee's fault, he
would be compelled to prove the charge as
laid.

The holder of collateral security, by ac-

cepting it, binds hiniself to use reasonable
diligence in protecting it; Northwestern N.
Bk. V. Mfg. Co., 71 Fed. 113, 17 C. C. A. 638.

Thus, by negligently releasing the indorser
he becomes chargeable with the amount of a
note; Chemical N. Bk. v. Armstrong, 50
Fed. 798 ; if he refuse to sue on a note the
pledgor may file a bill to have the note col-

lected and credited on the debt; Baker v.

Burkett, 75 Miss. 89, 21 South. 970; by fail-

ure to use due diligence to collect accounts
assigned he becomes responsible for the re-
sulting losses; Montague v. Stelts, 37 S. C.
200, 15 S. E. 968, 34 Am. St. Rep. 736; he
must account for the real value of an insur-

ance policy surrendered to the company for
its cash value without notice to the pledgor

;

Manton v. Robinson (R. I.) 37 Atl. 8. But
as assignee of a policy of life instirance he
is not obliged to pay premiums unless he has
engaged to do so; Killoran v. Sweet, 72
Hun 194, 25 N. Y. Supp. 295 ; though author-
ized to sell collateral in the event of its

depreciation he is not bound to do sp, nor
liable if he fails ; Howell y. Dimock, 15 App.
Div. 102, 44 N. Y. Supp. 271; by taking notes
secured on property he incurs no obligation
to sue for the property, and if he does so,

at the request of the pledgor, he incurs no
obligation to take charge of it, and advance
expenses upon it; Bank v. Pulley Co., 97
Tenn. 308, 37 S. W. 8 ; when only required to
collect a sufficient sum on a note to pay the
debt, and then to turn it over to the pledgor,
after collecting such sum, he is not Uable
for failure to take prompt steps to collect
the residue at maturity; Clark v. CuUen
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<Temi.) 44 S. W. 204. But lie Is responsible

as bailee after, as well as before, the maturi-

ty of the debt; Butler v. Greene, 49 Neb.

280, 68 N. W. 496.

Pledgee's expenses. Whatever reasonable

expense Is necessarily incurred by the

pledgee in keeping and caring for the proper-

ty pledged, and protecting it against liens

and taxes and assessments, and asserting

title to it, or rendering it available, is a fair

charge against the property pledged; Fur-

ness V. Bank, 147 111. 570, 35 N. E. 624 ; Bank
V. Frese, 116 Cal. 9, 47 Pac. 783; Gregory v.

Pike, 67 Fed. 837, 15 C. C. A. 83. For any
unusual care he may get compensation from

the pledgor, if It were not contemplated by

the parties or is implied in the nature of the

bailment; 2 Salk. 522; 1 Pars. Contr. 593.

He may collect his expenses and costs out of

a note held as collateral; Hickson Lumber
Co. V. Pollock, 139 N. O. 174, 51 S. E. 855.

~l7se. The reasonable use of a pledge is

allowed to a pledgee, according to Lord Holt,

Sir Wm. Jones, and Story, provided it be of

no injury or peril to the bailment The rea-

son given by Story is precise, namely, that

where use of the pledge is beneficial to it,

or cannot depreciate it, the consent of the

pledgor to such use may be fairly presumed

;

but not otherwise. Still, the word peril is

somewhat broad. If the pawn be in its na-

ture a charge upon the pawnee,—as a horse

or a cow,—he may use it, moderately, by way
of recompense. The pawnee is answerable in

damages for an injury happening while he Is

using the pawn. Still, though he use it

tortiously, he is only answerable by action.

His pledgee's lien is not thereby forfeited

;

Thompson v. Patrick, 4 Watts (Pa.) 414. A
pledgee can exercise a horse, but not loan

It for hire. The rule is, that if he derive

any profits from the pledge they must be
applied to the debt; Houton v. Holliday, 6

N. C. Ill, 5 Am. Dec. 522. A sewing machine
that is pledged cannot be used; McArthur
V. Howett, 72 111. 358.

Redremvtion. The pledgor may redeem at
any time until his right to do so has been
foreclosed by judicial decree, or by sale. He
has his whole lifetime in which to redeem,

and the right survives to his representa-

tives ; Perry v. Craig, 3 Mo. 516. Failure to

pay .the debt at maturity works no forfei-

ture; Hyams v. Bamberger, 10 Utah 8, 36

Pac. 202. If the pledgee fail to deliver on
tender, the pledgor may maintain trover, or

if special ground be shown, may proceed in

equity; Nelson v. Owen, 118 Ala. 372, 21

South. 75.

Remedies of pledgee.
,
The contract of

pledge is security for a debt or engagement,

that is to say it is a secondary or subordi-

nate contract, and the pledgee may enforce

the primary contract, or may proceed upon

any one of several collateral securities, or

may proceed upon all together, unless re-

strieteia by his engagement with the pledgor,

though he can have but one satisfaction ot

the debt. It is a settled principle of equity

that a creditor holding collaterals is not

bound to apply them before enforcing his di-

rect remedies against the debtor; Lewis t.

U. S., 92 U. S. 618, 23 L. Ed. 513 ; Jennings

V. Loeffler, 184 Pa. 318, 39 Atl. 214 ; Burnham
V. Windram, 164 Mass.. 318, 41 N. E. 305;

Barnes v. Bradley, 56 Ark. 105, 10 S. W. 319;

Childs v. Carlstein Co., 76 Fed. 86. Even
where the pledgee wrongfully claims that

he Is the owner of the goods, the pledgor

cannot recover them without a tender of tha

debt; G7 L. T. 642; and the levy of an at-

tachment by the pledgee on the pledge in tha

hands of the pledge-holder is not a waiver

of the pledge ; Marshall v. Otto, 59 Fed. 249

;

Guenther v. Cary (Ky.) 34 S. W. 232. But
one personal obligation cannot constitute col-

lateral security for another obligation of

the same debtor, hence if he hold bonds ot

a corporation as collateral for its note he,

cannot, if the pledgor become insolvent,

claim both on the notes and the bonds; In-

ternational Trust Co. V. Cattle Co., 8 Wyo.
803, 31 Pac. 408, 19 L. R. A. 640; In re

Waddell-Entz Co., 67 Conn. 324, 35 Atl. 257.

Formerly on default the pledgee had no

power to realize upon his pledge, in the

absence of agreement, except by securing a

judicial decree; Glanv. lib. x. c. 6; 5 Bli^
N. S. 136; Hart v. Ten EyCk, 2 Johns. Ch,

(N. Y.) 100;" Wadsworth v. Thompson, 3

Gilman (111.) 423; Luckett v. Townsend, 3

Tex. 119, 49 Am. Dec. 723. While this might

in some cases still be necessary (see Cleg-

horn V. Trust Co., 57 Minn. 341, 59 N. W.
820, 47 Am. St. Rep. 6151, It'is now generally

conceded that on default the pledgee may
sell after demand for payment and reasona-

ble notice to pledgor. The pledge must be

sold at public auction, and if it be divisible,

only enough must be sold to pay the debt.

Generally an agreement is entered into

when the pledge is made . which provides

what remedies the pledgee shall have in case

of default, and the agreement of the parties

will be sustained if not fraudulent or con-

trary to public policy; Hyatt v. Argentl, 3

Cal. 151 ; Hunter v. Hamilton, 52 Kau. 195,

34 Pac. 782. Thus the pledgor may waive

notice ; Williams v. Trust Co., 133 N. Y. 660,

31 N. E. 29 ; or authorize the pledgee to sell

at public or private sale without advertise-

ment or notice, at his discretion; Smith v.

Lee, 84 Fed. 557; but the sale- must be in

good faith ; Leahy r. Lobdell & Co., 80 Fed.

665, 26 C. C. A. 75. The fact that the price

realized was small will hot aiEfect the purchas-

er's title; Wheelwright V. Transp. Co., 56 Fed.

164. But a merely colorable and pretended

sale of the pledged property by the pledgee

does not afiCect the rights of the pledgor as

against one not standing in the position of a

Bona fide purchaser;" Norton v. Baxter, 41
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Minn. 146, 42 N. W. 865, 4 L. R. A. 305- 16
Am. St. Rep. 679. The pledgee may in an-

ticipation of default make a va;ild contract

to sell the collateral when the default occurs

;

Taft V. Church, 162 Mass. 527^ 39 N. E. 283.

But a stipulation for a forfeiture to pledgee
in case of default is void ; Vickers v. Batter-

shall, 84 Hun 496, 32 N. T. Supp. 314; and
a court of equity will scrutinize carefully an
agreement for transfer of ownership, and set

It aside if it appear to have been obtained
under a harsh contract, brought about by
the position of vantage occupied by the

pledgee ; Ritchie v. McMullen, 79 Fed. 522,

25 C. C. A. 50.

The pledgee of a note may collect It when
due, and of a mortgage, may foreclose it;

Union Trust Co. v. Hasseltine, 200 Mass. 414,

86 N. E. 777, 16 Ann. Cas. 123 ; he may col-

lect dividends on pledged stocks; id.; but a
pledged note cannot be sold until maturity

;

see 14 Harv. L. Rev. 462.

Though a pledge authorizes a sale, in case

of default, at public or private sale without

notice, a public sale without public notice is

invalid, though in such case notice to the

pledgor is not essential ; Tennent v. Ins. Co.,

133 Mo. App. 345, 112 S. W. 754; where a

broker advanced the entire price of shares

bought for a customer, a notice to him to

take up the stock or furnish a margin, or the

stock would be sold, is defective if it contain

no notice of the time and place of the sale

(there being no agreement dispensing with

notice) and a sale thereupon made on the

"curb" constitutes a conversion; Content v.

Banner, 184 N. T. 121, 76 N. E. 913, 6 Ann.

Cas. 106.

Mere delay by the pledgee in enforcing his
' rights against the collateral security does

not make him liable for the loss of the se-

curity ; Loeb v. Bank, 88 Ark. 108, 113 S. W.
1017 ; but where the holder of a note pledges

it, the pledgee is UaWe if guilty of laches, if

by seasonable legal proceedings he might
have collected it; Meyer Bros. v. Colvin, 122

La. 153, 47 South. 447.

Where an agreement pledging securities to

a trustee for the payment of interest on cer-

tificates provided that in case of default the

trustee might Institute such proceedings as
counsel might advise, the trustee . was enti--

tied on default to resort to a court of equi-

ty, although the agreement provided a mode
of enforcement without the intervention of a

court ; Land Title & Trust Co. v. Asphalt Co.,

121 Fed. 192.

A pledgee as such has such an equitable

interest therein as will entitle him to be

heard in equity concerning the protection of

his interests therein; Gorman-Wright Co. v.

Wright, 134 Fed. 363, 67 C. C. A. 345.

In the absence of an agreement permitting

it, the pledgee cannot buy the pledge ; Apple-

ton v.- TumbuU, 84 Me. 72, 24 Atl. 592;

Easton V. Bank, 127 tJ. S. 532, 8 Sup. Ct.

1297!, 32 L. Ed.. 210; though his purchase is

voidable merely, at the election of the pledg-

or, and not void ; Farmers' Loan & Trust Co.

v. R. Co., 54 Fed. 759, 4 O. C. A. 561 ; First

N. Bk. V. Rush, 85 Fed. 539, 29 C. C. A. 333.

But on procuring a decree of foreclosure in

a proceeding in equity to which he has made-

the pledgor a party, he can sell, and buy in,

taking an indefeasible title ; Anderson v.

OUn, 145 111. 168, 34 N. E. 55.

It is almost an universal rule that a pledgee

is precluded from buying at a sale of the

property pledged ; Lord v. Hartford, 175
Mass. 320, 56 N. E. 609. When the thing

pledged Is a mortgage, he may foreclose the

mortgage for breach of condition, and such
foreclos^ire is valid against the mortgagee;
.Smith V. Bunting, 86 Pa. 116. And if the

mortgagee, who is also the pledgor, is joined
in the foreclosure sale, his right to redeem
from the pledgee will Uliewise be extinguish-

ed; Bloomer v. Sturges, 58 N. Y. 168. On
the same principle, the pledgee may, with
the pledgor's express authority, buy the

property at the mortgage sale, with the re-

sult that the mortgagee's claim is transfer-

red to the proceeds; Jennings v. Wyzanskl,
188 Mass. 285, 74 N. E. 347. But with these
qualifications the weight of authority sup-

ports the principle that the only effect of
the sale is the substitution of the land for

the mortgage in the hands of the assignee,

who takes the legal title subject to a trust

in favor of the pledgor ; In re Estate of Gil-

bert, 104 N. Y. 200, 10 N. E. 148 ; Montague
V. R. Co., 124 Mass. 242 ; contra, Anderson v.

Messinger, 146 Fed. 929, 77 C. C. A. 179, 7
L. R. A. (N. S.) 1094.

When corporate bonds, pledged to secure
claims against the company, are sold at pub-
lic auction and bought in by the pledgee the
latter is entitled to be paid the full value of,

the bonds, and not merely the amount for
which they were pledged ; Atlantic Trust Co.
V. Irr. Co., 86 Fed. 975.

Consult Wigmore, The Pledge Idea, 10
Harv. L. Rev. 1, 389 ; Denis ; Jones, Pledges

;

Colebrooke, Collateral Securities; Story,.

Bailments; Schouler, Bailments. See Moet-
GAGE ; SAiE ; Hypothecation ; Lien.

PLEDGEE. One to whom a thing is

pledged.

PLEDGES. In Pleading. Those persons
who became sureties for the plaintifC's prose-
cution of the suit. Their names were an-
ciently appended at the foot of the declara-
tion. In time it became purely a formal
tnatter, because the plaintifC was no longer
liable to be amerced for a false claim, and
the fictitious persons John Doe and Richard;
Roe became the universal pledges, or they
might be omitted altogether ; 1 Tldd, Pr. 455

;

Archb. Civ. PI. 171 ; or inserted at any time
befoire' judgment; they are now omitted.
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PLEDGOR. The party who makes a
pledge.

PLEGII DE RETORNO H A B E N D 0.

Pledges to return the subject of distress,

should the right be determined against the

party bringing the action of replevin. 3

Staph. Com. 422, n.

PLEGIIS ACOUIETANDIS, WRIT DE.

The name of an ancient writ in the English

law, which lies where a man becomes .pledge

or surety for another to pay a certain sum
of money at a certain day; after the day,

if the debtor does not pay the debt, and the

surety be compelled to pay, he shall have

this writ to compel the debtor to pay the

same. Pitzh. N. B. 321.

PLENA FORISFACTURA. See Forisfao-

TUBA.

PLENA PROBATIO. In Civil Law. A
term used to signify full proof, in contradis-

tinction to semi-plena proiatio, which is not

merely a suspicion, but such evidence as pro-

duces a reasonable belief though not com-

plete evidence. Tait, Ev. 273; Code 4. 19.

5. etc. ; 1 Greenl. Ev. § 119.

PLENARTY. In Ecclesiastical Law. Sig-

nifies that a benefice is full. See Avoidanck

PLENARY. Full; complete.

In the courts of admiralty, and in the

English ecclesiastical courts, causes or suits

in respect of the different course of proceed-

ings in each are termed plenary or summary.
Plenary, or full and formal, suits are those

in which the proceedings must be full and
formal; the term summary is applied to

those causes where the proceedings are more
succinct and less formal. 2 Chitty, Pr. 481.

PLENE ADMINISTRAVIT (Lat. be has
fully administered). A plea in bar entered

by ^n executor or administrator, by which
he affirms that he had not in his possession

at the time of the commencement of the suit,

nor has had any time since, any goods of the

deceased to be administered ; when the plain-

tiff replies that the defendant had goods,

etc., in his possession at that time, and the

parties join issue, the burden of the proof

will be on the plaintiflC. See Fowler v. Sharp,

15 Johns. (N. y.) 323; 1 B. & Aid. 254; 11

Viner, Abr. 349; 12 id. 185; 3 Saunfl. (a)

315, n.

PLENE ADMINISTRAVIT PR/ETER
(I/at. he has fully administered except). A
plea by which a defendant executor or ad-

ministrator admits that there is a residue

remaining in his hands unadminlstered.

PLENE COIHPUTAVIT (Lat. he has fully

accounted). A plea in an action of account

render, by which the defendant avers that

he has fully accounted. Bae. Abr. Acoompt
(E). This plea does not admit the liability

of the defendant to account. Whelen v. Wat-
mough, 15 S. & K. (Pa.) 153.

PLENIPOTENTIARY. Possessing full

powers ; as, a minister plenipotentiary is one'

authorized fully to settle the matters con-

nected with his mission, subject, however, to

the ratification of the government by which
he is authorized. See Ministee.

PLENUIVI DOIVIINIUIVI (Lat). The unlim-

ited right which the owner has to use his

property as he deems proper, without ac-

countability to any one.

PLEVIN. A warrant, or assurance.

PLIGHT. An old English word, used some-

times for the estate with the habit and quali-

ty of the land. Co. Ldtt. 221. It extends to a

rent-charge and to a possibiMty of dower. Id.

PLIMSOLL'S MARK. See Load Liite.

PLOUGH ALMS. The ancient payment of

a penny to the church from every plough-

land. 1 Mon. Aug. 256.

PLOUGH-BDTE. An allowance made to

a rural tenant of wood sufficient for ploughs,

harrows, carts, and other instruments of

husbandry,

PLOUGH-LAND. In Old English Law.

An uncertain quantity of land. According to

some opinions, it contains one hundred and

twenty acres.' Co. Litt. 69 a.

PLOUGH SILVER. Money formerly paid

by some tenants In lieu of service to plough

the lord's land.

PLUNDER. The capture of personal prop-

erty on land by a public enemy, with a view

of making it his own. The property so cap-

tured is called plunder. See, for a full dis-

cussion of the subject, U. S. v. Stone, 8 Fed.

246; Carter v. Andrews, 16 Pick. (Mass.) 9;

Capitjee; Booty; Fbize.

PLUNDERAGE. The embezzlement of

goods on board of a ship.

The rule of the maritime law in such cases

Is that the whole crew shall be responsible

for the property thus embezzled, because

there must be some negligence in finding out

the depredator; Lewis v. Davis, 3 Johns.

(N. Y.) 17; Knap v. The Eliza and Sarah,

1 Pet. Adm. 200, Fed. Oas. No. 7,873; Ma-
riners V. Kensington, 1 Pet. Adm. 239, Fed.

Cas. No. 9,085 ; 4 B. & P. 347.

PLURIES (Lat. many times). A writ is-

sued subsequently to a first and second

(alias) of the same kind, which have proved

ineffectual. The name is given to it from
the word pluries in the Latin form of the

writ: "We command you, as we have often

ipluries) commanded you before," which dis-

tinguishes it from those which have gone

before. Pluries is. variously translated, in

the modern forms of writs, by "formerly,"

"more than once," "often." The next writ

to the pluries is called the second pluries;

and so on. 3 Sharsw. Bla. Com. 283; App.

15 ; Nat. Brev. 33.
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PLY. A hackney carriage plies for hire

it it solicits passengers in a railway sta-

tion. L. R. 6 Q. B. 351.

POACHING. Unlawfully entering land in

night-time, armed, with intent to destroy

game. 1 Russ. Crimes 469; 2 Steph. Comm.
20.

There is an interesting title on the early

English game laws in Jacob, Law Diet.

POCKET JUDGMENT. A statute-mer-

chant which was enforceable at any time

after non-payment on the day assigned, with-

out further proceedings.

POCKET SHERIFF. In English Law. A
sheriff appointed by sole authority of the

crown, not being one of the three nominated
by the judges in the exchequer. 1 Sharsw.

Bla. Com. 342.

POENA. "Originally signified the price or

composition by which crime was expiated."

James O. Carter, The Law, &c. 42.

P(ENA CORPORALIS. Corporal punish-

ment.

P(ENA PILLORALIS. Punishment of the

pillory. Fleta, lib. 1, ch. 38, § 11.

POINT. In Practice. A proposition or

question arising in a case.

It is the duty of a judge to charge the

jury on every point of law properly arising

out of the issue which is propounded to

him by counsel. But where the conclusion

of a point does not necessarily flow from

the premise contained in the first part of it.

It is not error for the court to refuse to af-

firm it ; Bascom v. Mfg. Co., 182 Pa. 427, 38

Atl. 510.

POINT RESERVED. A point or question

of law, which the court, not being fully sat-

isfied how to decide, in the trial of a cause,

rules in favor of the plaintiff, but subject

to revision on a motion for a new trial. If,

after argument, it be found to have been

ruled correctly, the verdict is supported; if

otherwise, it is set aside. ' Tr. & H. Pr. § 708.

It must be a pure question of law; the facts

on which it is based must appear on the rec-

ord, distinctly stated; and it must be a point

which is decisive of the case. The verdict

must be in favor of the plaintiff, and the de-

fendant then moves for a new trial and judg-

ment non oistante veredicto. See Non Ob-

stante Veebdicto.

Statements of fact and of the law applica-

ble thereto submitted to a trial judge with
a request that he so charge the jury. See
Bed^- ; Papee Book ; Ohabge; Instbuction.

POISON. In IVIedical Jurisprudence. Any
substance which, when taken into the living

organism, is capable of causing Impairment
or cessation of function. Blyth, Poisons.

The history of poisoning, and many re-

markable early instances of a vride-spread

use of poisons, are recorded in works on
medical jurisprudence. See these, and also.

especially, Taylor, Poisons; Archb. Cr.

Pract Waterman's ed. 940; Whart. & Stilie,

Med. Jur. ; 1 Beekman, Hist. Jur. 74. The
classification proposed by Mr. Taylor (Med.

Jur. §§ 71, 74, 78) is as follows :

—

(C Acids, Alka-
NON- J I i e B and

Metallic
]
their Salts.

^Metalloids.

Metallic (Arsenic).

Vegetable—(Croton Oil).

ANn/LAii—(Cantharides)

.

r Cbeebral {Morphia).

NARCOTICS.-^ SPINAL (Strychnia).
'

1. Cerebro-Spinal (Conia, AcotUtina).

GASEOUS. (Carton Monoxide, Chlorine).

Irritant poisons, when taken in ordinary

doses, occasion speedily violent vomiting and

purging, preceded, accompanied, or followed

by intense pain in the abdomen, commencing

in the region of the stomach. The irritant

effect of many poisons is a like feature, ex-

erted upon various organs of excretion or

secretion. The corrosive poisons, as distin-

guished from those in a more limited sense

termed irritant, generally produce their re-

sults more speedily, and give chemical indi-

cations; but every corrosive poison acts as

an irritant in the sense here adopted.

Na/rcotio poisons act chiefly on the brain

or spinal marrow. Either immediately or

some time after the poison has been swal-

lowed, the patient suffers from headache,

giddiness, paralysis, stupor, delirium, insen-

sibility, and, in some, instances, convulsions.

Many narcotic poisons, of course, give rise

to symptoms peculiar to themselves.

The effects of one class are, however,

sometimes produced by the other,—more
commonly as secondary, but sometimes even
as primary symptoms.
The evideiice of poisoning as derived from

symptoms is to be looked for chiefly in the

suddenness of their occurrence; this is per-

haps the most reliable of all evidence de-

rived from symptoms in cases of criminal

poisoning ; see Taylor, Pois. 107 ; Christi-

son, Pois. 42; though none of this class of

evidence can be considered as furnishing

anything better than a high degree of prob-

ability: the regularity of their increase;

this feature is not universal, and exists in

many diseases ; uniformity in their nature;
this is true in the case of comparatively few
poisons ; the symptoms hegin soon after a
meal; but sleep, the manner of administra-

tion, or certain diseases, may affect this rule

in the case of some poisons; when several

partuke at the same time of the same poison-

ed food, all suffer from similar symptoms;
2 Park. O. C. 235; Taylor, Pols. 118; the

symptoms first appearing while the tody is

im, a state of perfect health; Archb. Cr. PI.

Waterman ed. 948.

Appearances which present themselves on
post-mortem examinations are of Importance
in regard to some classes of irritant poisons

;
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see The Hersey Case, Mass. 1861; Palmer's
Case, Taylor, Poisons 697; 17 Am. L. Reg.
N. S. 145; but many poisons leave no traces

which can be so discovered.

Chemical analysis often results in Impor-
tant evidence, by discovering the presence of

poison, which must then be accounted for

;

' but a failure to detect it by no means proves

that it has not been given. Christison, Pois-

ons 61, 62.

The evidence derived from circumstances

differs in nothing in principle from that in

case of commission of other crimes.

Homicide by poisoning is generally either

accidental, so as not to amount to murder,
or deliberate: yet it has been held' that

there may be a verdict of murder in the sec-

ond degree under an indictment for poison-

ing ; State v. Dowd, 19 Conn. 388. The doc-

trine of principal and accessory is also modi-

fied to some extent in its application to cases

of poisoning; 2 Mood. Or. Cas. 120; 9 C. &
P. 356; 9 Co. 81. To constitute an adminis-

tering of poison, it is not necessary that

there should be a delivery by hand; 4 C.

y & P. 356 ; 1 Bish. Cr. L. § 651.

Intent to kill need not be specifically al-

leged in an indictment for murder by poison

;

1 East, PI. Cr. 346; S Cox, C. C. 300; 8
C. & P. 418; Com. v. Hersey, 2 Allen (Mass.)

173. Where a wholesale dealer supplied a
poisonous drug in place of a harmless drug
ordered, he was held liable in damages to

the customer who bought it from the retailer

and suffered injury from taking it; Thomas
v. Winchester, 6 N. Y. 397, 57 Am. Dec. 455.

Many of the states have statutes inflict-

ing severe penalties upon the administer-

ing of poisons with a malicious Intent. See
Arehb. Cr. Pr. Waterman's ed. 942 ; Hicks v.

Com., 86 Va. 223, 9 S. E. 1024, 19 Am. St.

Rep. 891.

Practicing physicians, who are graduates
of a medical college, are competent to tes-

tify as experts on the subject of arsenical

poisoning, although it is not shown that

they have had actual experience in poison
cases ; Slebert v. People, 143 lU. 571, 32 N.
B. 431.

As to gas poison, see 15 Med. Leg. J. 276.

POLE. A measure of length, equal to five

yards and a half. See MEAstriii:.

POLES. The erection of poles in a street

or on the sidewalk is an obstruction of the
highway, and, like all other obstructions, is

only justified when done under authority of

law; People v. Tel. Co., 31 Hun (N. Y.) 596;
Keasbey, Electric Wires. Where authorized,

they must be erected in such manner as to

cause the least ihterference with public trav-

el and this condition is implied even if it

were not expressed in the authority given;

id. ; in a proper case it is left to the jury to

determine the question of damage ; 15 N. J.

I/. J. 50 ; Wolfe v. Tel. Co., 33 Fed. 320 ; see

Roberts v. Tel. Co., 77 Wis. 589, 46 N. W.

800, 20 Am. St. Rep. 143 ; but the rule of rea-

sonable care does not require the company to

provide against all contingencies of accident

or inconvenience; Sheffield v. Tel. Co., 36

Fed. 164. It has been justly said that the

question of damage arising from the obstruc-

tion of a highway by poles, depends- largely

on the extent of the right of the public

which is under the control of the legislature,

and subject to the exercise of its discretion

in legalizing new uses of the highway ; Keas-

bey, Electric Wires 157.

The question most discussed with respect

to poles, has been whether their erection Is

a legitimate use of the street, and whether
it iinposes a new servitude on the land of

the abutting owner. The substitution of

electricity for horse power is ^aid not to be
a change of use; Keasbey, Electric Wires
106; but a different view was taken by the

New Jersey supreme court; 15 N. J. L. J.

39, 45.

That they are an additional burden : Pos-

tal Telegraph-Cable Co. v. Eaton, 170 111.

513, 49 N. E. 365, 39 L. R. A. 722, 62 Am. St
Rep. 390 (telegraph on highway) ; Goddard
V. R. Co., 202 111. 362, 66 N. E. 1066 (electric

on highway).; Bronson v. Tel. Co., 67 Neb.
Ill, 93 N. W. 201, 60 L. R. A. 426, 2 Ann,
Cas. 639 (poles on street or highway); An-
dreas V. Electric Co., 61 N. J. Eq. 69, 4;?

Atl. 555 (electric on highway); Brown v.

Electric Co., 138 N. 0. 533, 51 S, B. 62, 69
L. R. A. 631, 107 Am. St. Rep. 554 (electric

on railway); Donovan v. Allert, 11 N. D,

289, 91 N. W. 441, 58 L. R. A. 775, 95 Am.
St. Rep. 720 (telephone in city) ; Cosgriff v.

Tel. Co., 15 N. D. 210, 107 N. W. 525, 5 L. R.
A. ,(N. S.) 1142 (rural telegraph and tele-

phone) ; Callen v. Electric L. Co., 66 Ohio St.

166, 64 N. E. 141, 58 L. R. A. 782 (electric

in city) ; Krueger v. Tel. Co., 106 Wis. 96, 81
N. W. 1041, 50 L. R. A. 298 (telephone in

city) ; Gray v. Tel. Co., 92 App. Diy. 89, 86
N. T. Supp. 771 (rural telephone); Western
Union Tel. Co. v. WilUams, 86 Va. 696, 11

S. B. 106, 8 L. R. A, 429, 19 Am. St Rep. 908-

(county roads).

That they are not an additional burden:
Magee v. Overshiner, 150 Ind. 127, 49 N. e'.

951, 40 L. R. A. 370, 65 Am. St Rep. 358
(telephone in city) ; McCann v. Tel. Co., 69'

Kan. 210, 76 Pac. 870, 66 L. R. A. 171, 2 Ann.
Cas. 156 (rural telephone); Cumberland Tel'.

& Tel. Co. V. Avritt, 120 Ky. 34, 85 S. W.
204, 8 Ann. Cas. 955 (same) ; People v. Eaton,.

100 Mich". 208, 59 N. W. 145, 24 L. R. A. 72l

(rural telegraph); Gulf Coast I. & M..Co. y'.

Bowers, 80 Miss. 570, 32 South. 113 (city's-

electric plant) ; Frazler v. Tel. Co.; 115 Tenn.

416, 90 S. W. 620, 3 L. R. A. (N. S.) 323, 112

Am. St Rep. 856, 5 Ann. Cas. 838 (telephone

in city) ; Lowther v. Bridgeman, 57 W. Va:.

306, 50 S. is. 410 (rural telephone) ; iKirby v.

Tel. Co., 17 S. D. 362, 96 N. W. 3, 2 Ann.
Cas. 152 (telephone in city). '

•

tVhere the right to erect poles is recog^-
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nlzed, the cotirts will regulate strictly tlie

manner in which the privilege Is used. An
injunction has been granted against the

erection of broken or unsightly poles ; For-

sythe T. Tel. Co., 12 Mo. App. 494; so the

poles must be set with as little damage as

possible and the cutting off trees to clear

the way for themi will be a ground for re-

covering damages'; Dailey v. State, 51 Ohio
St. 348, 37 N, E. 710, 24 L. R. A. 724, 46 Am.
St Rep. 578 ; Memphis Bell Tel. Co. v. Hunt.
16 Lea (Tenn.) 4o6, 1 S. VV. 159, 87 Am. Rep.

.237; Tissot v. Tel. Co., 39 La. Ann. 996, S
South. 261, 4 Am, St Rep. 248.

The poles and fixtures of a telephone com-
pany erected along the highway by permis-

sion of the locality are chattels and may be
seized and sold on execution, as they do not

become part of the realty ; Readfleld Tel. &
Tel. Co. V. Cyr, 95 Me. 287, 49 Atl. 1047 ; but

the poles and wires of an electric light plant

have been held appurtenances to the realty

on which the operating plants were built;

Opital City Gas Light Co. v. Ins. Co., 51

la. 31-, 50 N. W. 579; Fechet v. Drake, 2

Ariz. 239, 12 Pac. 694 ; Badger Lumber Co. v.

Power Co., 48 Kan. 182, 29 Pac. 476, 15 L.

R. A. 652, 30 Am. St Rep. 301. In another
case they were held not fixtures to the land
on which the electric light is generated or
appurtenant thereto for the purpose of ta;£a-

tlon as real estate, though they could not be

assessed as personal property beqause not

within the enumeration of the statute ; New-
port Illuminating Co. v. Tax Assessors, 19

R. L 632, 36 Atl. 426, 36 L,. R. A. 266.

See Highways ; Electric Light ; Wiees ;

Railroads ; License ; Telegeaph.

POLICE. That species of superintendence

by magistrates which has principally for

Its object the maintenance of public tran-

quillity among the citizens. The officers

who are appointed for this purpose are also

called the police.

The word poUce has three significations.

The ^rs* relates to the measures which are

adopted to keep order, the laws 'and ordi-

nances on cleanliness, health, the markets,

etc The second has for its object to pro-

cure to the authorities the means of de-

tecting even the smallest attempts to com-
mit crime, in order that the guilty. may be
arrested before their plans, are carried Into

execution and delivered over to the justice

of the country. The third comprehends the

laws, ordinances, and other measures which
require the citizens to exercise their rights

in a particular form.

Police has also been divided Into admin-
istrative police, which has for its object to

maintain constantly public order in every

part . of the general administration ; and
judiciary police, which Is intended principal-

ly to prevent crimes by punishing the crim-

inals. Its object is to punish crimes, which
the administrative police has not been able

to prevent

Policemen have only statutory powers;

Mdrtln v. Houck, 141 N. C. 317, 54 S. E. 291,

7 L. R. A. (N. S. 576. See Bargar, Jliot Law.

See Pension.

POLICE JURY. In Louisiana. A name

given to certain officers who collectively ex-

ercise jurisdiction in certain cases of police:

as, levying taxes, regulating roads, etc.

POLICE POWER. The powers of govern-

ment inherent in every sovereignty. License

Cases, 5 How. (U. S.) 583, 12 L. Ed. 256;

In re Allyn's Appeal, 81 Conn. 534, 71 AU.

794, 23 L. R. A. (N. S.) 630, 129 Am. St. Rep.

225. First used by Marshall, C. J., in Brown

V. Maryland, 12 Wheat. 443, 6 L. Ed. 678.

The power vested In the legislature to

make such laws as they shall judge to be

for the good of the commonwealth and its

subjects. Bacon v. Walker, 204 U. S. 311,

27 Sup. Ct. 289, 51 L. Ed. 499. It is much
easier to realize the Instances and sources of

this power than to mark its boundaries or

prescribe limits to its exercise; id. The
general police power in reserved to the

states, subject to the limitation that it. may
not trespass on the rights and powers vested

in the national government; In re Heff, 197

U. S. 488, 25 Sup. Ct. 506, 49 L. Ed. 848.

The power to govern men and things, ex-

tending to the protection of the lives, limbs,

health, comfort, and quiet of all persons and
the protection of all property within the

state. Thorpe v. R. Co., 27 Vt. 149, 62 Am.
Dec. 625. Jacobson v. Massachusetts, 197

U. S. 11, 25 Sup. Ct 358, 49 L. Ed. 643, 3

Ann. Cas. 765.

The authority to establish such rules and
regulations for the conduct of all persons
as may be conducive to the public interest.

People V. Budd, 117 N. Y. 14, 22 N. E. 670,

682, 5 L. R. A. 559, 15 Am. St Rep. 460.

Police power extends to what is for the
greatest welfare of the state, and is not
confined merely to the suppression of what
is offensive, disorderly or unsanitary. Bacon
V. Walker, 2(M U. S. 311, 27 Sup. Ct 289, 51
L. Ed. 499.

It embraces the whole system of Internal
regulation by which the state seeks not only
to preserve the public order and to prevent
ofCences against Itself, but also to establish
for the intercourse of citizens with citizens,

those rules of good manners and good neigh-
borhood which are calculated to prevent the
conflict of rights and to Insure to each the
uninterrupted enjoyment of his own, so far
as it Is reasonably consistent with the right

enjoyment of rights by others; Oooley,
Const. Lim. 572.

Most of the law on this subject has been
tile growth of the nineteenth century and
the latter half of it The earliest Instances
of the exercise of this power were found
when houses were destroyed to prevent the
spread of fire. The right to take a man's
property in such cases was called the law
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of overruling necessity. There are also some
very early instances of sanitary legislatibn.

An act of parliaihent in 1388 imposed a
•penalty for throwing animal filth or refuse

into rivers, and one of 1489 prohibited the

slaughtering of cattle in the cities. Laws
regulating wharfingers, millers, common car-

riers, innkeepers, chimney sweeps, auction-

eers, ferry-keepers and drovers have been
common for many centuries before the term
was used.

Among former exercises of the police

power wliich have become obsolete, may
be mentioned laws restraining extravagance

in dress, punishing heresy, interfering with

the worship of particular churches or sects,

and restraining speculation, or combinations

to control a product and by withholding it,

increase the price thereof ; Tiedm. Pol. Pow.

§ 96 a; although in some of the states there

are statutory provisions forbidding the cor-

nering of grain, they are repetitions of old

laws as to forestalling and engrossing; id.;

Booth V. Illinois, 184 tJ. S. 425, 22 Sup. Ct.

425, 46 L. Ed. 623.

This right must be clearly distinguished

from the administration of criminal law and
from police regulations and police authority,

nor should it be confused with eminent do-

main, as has sometimes been done, or with
the power of taxation. It is distinct from
both of these. It is more despotic and broad-

er in its action than,the right of eminent do-

main, caring for the public health and mor-
als of the community, restraining individuals

from interfering with them, and when it is

found necessary to take private property un-

der the police power, no compensation need
be given the owner unless expressly pro-

vided by statute; Philadelphia v. Scott, 81
Pa. 80, 22 Am. Rep. 738; Keller v. Coi-pus

Christi, 50 Tex. 614, 32 Am. Rep. 613 ; Chi-

cago, B. & Q. R. Co. V. Illinois, 2G0 U. S. 561,

26 Sup. Ot. 341, 50 L. Ed. 596, 4 Ann. Cas.

1175 ; New Orleans G. L. Co. v. Drainage
CkDmmisslon, 197 U. S. 453, 25 Sup". Ct. 471,

49 L. Ed. 831; Carthage v. Frederick, 122
N. Y. 268, 25 N. E. 480, 10 L. R. A. 178, 19

Am. St. Rep. 490. It is the application of

the personal right or principle of self-pres-

ervation of the body politic ; Wybehamer v.

People, 13 N. T. 378 ; to its exercises there

are no limits except the restrictipns con-

tained in the written constitution ; 1 Thayer,

Const. L. 720; Jacobson v. Massachusetts,

197 U. S. 11, 25 Sup. Ct. 358, 49 L. Ed. 643,

3 Ann. Cas. 765 ; McLean v. Arkansas, 211

U. S. 539, 29 Sup. Ct. 2,06, 53 L. Ed. 315.

The confusion of police power with the

power of taxation usually arises in cases

where the police power has affixed a pen-

alty to a certain act, or required licenses

for certain occupations to be taken, out and
a sum paid- therefor. But this is in no
sense taxation, but an attempt to levy a tax

which might be open to the constitutional

objection of lack of equality. The admitted

right to regulate includes the Implied power"

to license or tax; Brown v. Maryland, 12

Wheat. (U. S.) 419, 6 L. Ed. 678; In re

Rahrer, 140 U. S. 545, 11 Sup. Ct. 865, 35 L.

Ed. 572. See License; Gundling v. Chicago,

177 U. S. 183, 20 Sup. Ot. 633, 44 L. Ed. 725;
Phillips V. Mobile, 208 U. S. 472, 28 Sup. Ct.

370, 52 L. Ed. 578.

Bach law relating to the police power in-

volves the questions: First, is there a
threatened danger? Second, does the regu-

lation involve a constitutional right? Third,

is the regulation reasonable? People v.

Smith, 108 Mich. 527, 66 N. W. 382, 32 L. R.

A. 853, 62 Am. St. Rep. 715. See Health De-
partment V. Church, 145 N. Y. 32, 39 N. B.

833, 27 L. R. A. 710, 45 Am. St. Rep. 579.

It extends to all the great public needs;

Camfleld v. U. S., 167 U. S. 518, 17 Sup. Ot.

864, 42 L. Ed. 260; includes the enforcement
of commercial conditions such as the protec-

tion of bank deposits and checks drawn
against them, by compelling co-operation

among banks in' order to protect depositors-

of failed banks ; Noble State Bk. v. Haskell,

219 U. S. 104, 31 Sup. Ct. 186, 55 L. Ed. 112,.

32 L. R. A. (N. S.) 1062, Ann. Cas. 1912A,

487; Assaria State Bk. v. DoUey, 219 U. S.

121, 31 Sup. Ct. 189, 55 L. Ed. 123.

An ulterior public advantage may justify

a comparatively insignificant taking of pri-

vate property for what, in its immediate pur-

pose, is a private use ; Bacon v. Walker, 204

U. S. 311, 27 Sup. Ct. 289, 51 L. Ed. 499; No-

ble State Bk. v. Haskell, 219 U. S. 104, 31

Sup. Ct. 186, 55 L. Ed. 112, 32 L. R. A. (N.

S.) 1062, Ann. Gas. 1912A, 487.

The distinction between an incidental in-

jury to rights of private property resulting

from the exercise of this power, and the-

talcing within the meaning of the constitu-

tion of private property for public use, is rec-

ognized in Northern Transp. Co. v. Chicago,

99 U. S. 635, 25 L. Ed. 336 (involving a claim

for damages directly resulting from the con-

struction vby the city of Chicago of a tunnel

under the Chicago river, whereby, for a very

long time, the plaintiff was prevented from
using its docks, and other property for pur-

poses of business) ; Mugler v. Kansas, 123^

U. S. 623, 8 Sup. Ot. 273, 31 L. Ed. 205 (re-

lating in part to the lawful prohibition by
the state of the use of private property' in a

particular way, whereby its value' was ma-

terially diminished, if not destroyed) ; New
York & N. E. R. Co. v. Bristol, 151 TJ. S.

556, 14 Sup. Ct. 437, 38 L. Ed. 269 (involving

the question whether a railroad company
could be required to remove a grade crossing

and to establish another at a different

place) ; Chicago, B. & Q. R. Co. v. Chicago,

166 U. S. 226, -17 Sup. Ct. 581, 41 L. Ed. 979

(whether it was a condition of the exorcise-

by the state of its authority to regulate the

use of private property, that the owner should

be indemnified for the injury resulting from-
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the exercise of such authority) ; Gibson v.

tr. S., 166 U. S. 269, 17 Sup. Ct 578, 41 L.

Ed. 996 (in which the owner of a farm on an
Island In the Ohio river, at which there was
a landing, sought to recover compensation
for injury done to it by the construction by
the United States of a dyke for the purpose
of concentrating the flow in the main chan-

nel of the river) ; Scranton v. Wheeler, 179

U. S. 141, 21 Sup. Ct. 48, 45 L. Ed. 126 (in-

volving the question whether the United

States was required to compensate an owner
of land fronting on a navigable river when
his access 'to the shore was permanently ob-

structed by a pier erected for the purpose of

improving navigation) ; Mills v. V. S., 46 Fed.

738, 12 L. R. A. 673 (where an improvement
by the United States of the Savannah river

resulted in so raising the water in that river

as to flood the adjacent rice fields, that were
ordinarily and naturally drained in the riv-

er, and rendering it necessary that expense

be incurred to provide new drainage from
those fields into a back river) . These cases

are all cited in the opinion in New York, N.

H. & H. E. Co. V. Interstate Com. Commis-
sion, 200 U. S. 361, 26 Sup. Ct. 272, 50 L. M.
515.

The rights insured to private corporations

by their charters and the manner of their

exercises are subject to such new regulations

as from time to time may be made by the

state; Hammond Packing Co. v. Arkansas,

212 U. S. 322, 29 Sup. Ct. 370, 53 L. Ed. 530,

15 Ann. Gas. 645 ; but these regulations must
not conflict with the charter, nor take from
the corporation any of its essential rights

and privileges; Cooley, Const. Lim. 718;

Sloan V. R. R., 61 Mo. 24, 21 Am. Rep. 397

;

Attorney General v. R. Co., 35 Wis. 425;

Louisville & N. R. Co. v. Kentucky, 161 U.

S. 695, 16 Sup. Ct. 714, 40 L. Ed. 849.

A municipal corporation may regulate the

speed of railroad trains v?ithin its limits

;

Chicago, B. & Q. R. Co. v. Haggerty, 67 111.

113; (but only in the streets and public

grounds of the municipality ; State v. Jersey

City, 29 N. J. L. 170) ; require the railroad

to fence its tracks; Thorpe v. R. Co., 27 Vt.

156, 62 Am. Dec. 625 ; regulate the grade of

the railroad and prescribe how the railroads

may cross each other and apportion expens-

es of making necessary crossings between the

corporations owning the roads; Pittsburg &
O. R. Co. V. R. Co., 77 Pa. 173; it may re-

quire the railroad company to repair and
maintain a safe viaduct over a street ; Chica-

go, B. & Q. R. Co. V. Nebraska, 170 U. S.

57, 18 Sup. Ct. 513, 42 L. Ed. 948; Northern
P. R. Co. V. Minnesota, 208 U. S» 583, 28

Sup. Ct. 341, 52 L. Ed. 630; regulate cross-

ings in a populous city ; Chicago, B. & Q. R.

Co. V. Nebraska, 170 U. S. 58, 18 Sup. Ct.

513, 42 L. Ed. 948 ; limit the charges by the

railroad company; Stone v. Trust Co., 116

U. S. 307, 6 Sup. Ct. 334, 388, 1191, 29 L. Ed.

636; prevent extortion on their part by un-

reasonable charges, favoritism, or discrimi-

nation ; Georgia R. & Bank. Co. v. Smith, 128

U. S. 174, 9 Sup. Ct 47, 32 L. Ed. 377 ; forbid

consolidation of competing lines; Louisville

& N. R. Co. V. Kentucky, 161 U. S. 697, 16

Sup. Ct. 714, 40 L. Ed. 849; make the com-
pany liable for fires; St. Louis & S. F. R.

Co. V. Mathews, 165 U. S. 1, 17 Sup. Ct. 243,

41 L. Ed. 611 ; require salaries and expenses

of a state commission to be borne by the rail-

road corporations within the state; Char-

lotte, C. & A. R. Co. V. Gibbes, 142 U. S. 386,

12 Sup. Ct. 255, 35 L. Ed. 1051 ; require loco-

motive engineers to be licensed after exami-
nation as to competency; Smith v. Alabama,
124 U. S. 465, 8 Sup. Ct. 564, 31 L. Ed. 508

;

require the examination of railroad employes
for color blindness ; Nashville, C. & St. L. Ry.
V. Alabama, 128 U. S. 96, 9 Sup. Ct 28, 32

In Ed. 352; regulate the speed of trains at

highway and othier crossings ; Rockford, R. I.

& St L. R. Co. V. HlUmer, 72 111. 235; re-

quire a bell to be rung or a whistle blown
before crossing highways at grade, and flag-

men to be stationed at dangerous crossings;

Toledo, W. & W." R. Co. v. Jacksonville, 67
111. 37, 16 Am. Rep. 611 ; impose a penalty on
conductors for failing to cause their trains

to stop five minutes at every station ; David-
son V. State, 4 Tex. App. 545, 30 Am. Rep.
166; require them to stop at county seats;
Gladson v. Minnesota, 166 U. S. 427, 17 Sup.
Ct. 627, 41 L. Ed. 1064; direct the printing
upon railroad tickets of any condition limit-

ing the liability of a railroad company in

type of a specified size, and provide for the

redemption by the company of tickets sold

but not used; Fry v. State, 63 Ind. 552, 30
Am. Rep. 238.

A state may regulate insurance business
and forbid unjust and oppressive conditions;

Com. V. Vrooman, 164 Pa. 306, 30 Atl. 217,

25 L. R. A. 250, 44 Am. St Rep. 603; re-

quire returns from insurance companies;
Eagle Ins. Co. v. Ohio, 153 U. S. 446, 14 Sup.

Ct 868, 38 L. Ed. 778 ; direct companies oper-

ating electric conductors to file maps and
plans; New York v. Squire, 145 U. S. 175,

12 Sup. Ct 880, 36 L. Ed. 666; forbid the
running of freight trains on Sunday ; Hen-
nington v. Georgia, 163 U. S. 299, 16 Sup.
Ct. 1086, 41 L. Ed. 166 ; require prompt de-

livery of telegraph messages ; Western U.
Tel. Co. V. James, 162 U. S. 650, 16 Sup. Ot.

934, 40 L. Ed. 1105. It may regulate the use
of public highways and their alteration;

Cooley, Const. Lim. 725; require the owners
of urban property to construct and keep in

repair sidewalks in front of it; Woodbridge
V. Detroit, 8 Mich. 309; Hart v. Brooklyn,
36 Barb. (N. T.) 226; regulate bicycle riding

on highways ; State v. Topp, 97 N. C. 477, 2

S. E. 458, 2 Am. St Rep. 305; control and
regulate the use of navigable waters (sub-

ject to the commerce powers of congress) ;
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Cooley, Coast; Lim. 729; prescribe the maxi-
mum charges of a business affected by the
public interest; Muun v. People, 69 111. 80;
id., 94 U. S. 113, 24 L.. Ed. .77; Brass v. North
Dalsota, 153 U. S. 391, 14 Sup. Ct. 857, 38
L. Ed. 757 ; Central Union Tel. Co. V. State,

118 Ind. 194, 19 N. E. 604, 10 Am. St. Rep.
114 (where a telephone company was held
to be a business affected with a public inter-

est); Covington & L. Turnpilie Co. v. Sand-
ford, 164 U. S. 578, 17 Sup. Ct. 198, 41 L. Ed.
560. It may regulate plumbing; State v.

Gardner, 58 Ohio St. 599, 51 N. E. 136, 41
L. R. A. 689, 65 Am. St. Rep. 785.

In the exercise of its police power, a state

may not Invade the domain of the national

government; Passenger Caseg, 7 How; (U.
S.) 572, 12 L. Ed. 702; and the states may
pass no laws conflicting with existing regu-
lations by the federal government on the
subjects intrusted to it; Hannibal & St. J.

R. Co. V. Husen, 95 U. S. 465, 24 L. Ed. 527;
Brimmer v. Rebman, 138 U. S. 78, 11 Sup.

Ct. 213, 34 L. Ed. 862. The power of con-

gress to regulate commerce was never intend-

ed to prevent the states from legislating on
all subjects relating to the health, life, and
safety of their citizens, though the legisla-

tion might indirectly affect the commerce of

the country ; Louisville & N. R. Co. v. Ken-
tucky, 161 U. S. 701, 16 Sup. Ct. 714, 40 L.

Ed. 849 ; but since the range of a state's pow-
er comes very near to the field committed by
the constitution to congress, it is the duty
of courts to guard against any needless in-

trusion; Hannibal & St. J. R. Co. v. Husen,
95 U. S. 465, 24 L. Ed. 527.

While sustaining the power of congress to

regulate commerce among the states, the su-

preme court has steadily adhered to the prin-

ciple that the states possess, because they

have never surrendered, the power to pro-

tect the public health, morals and safety by
any legislation appropriate to that end which
does not. encroach upon the rights guar-
anteed by the national constitution nor come
in conflict with acts of Congress; Missouri,

k. & T. Ry, Co. V. Haber, 169 U. S. 628, 18

Sup. Ct. 488, 42 L. Ed. 878. The line of dis-

tinction may well be illustrated by the case

of laws for the inspection of articles of food
brought into a state; the _ legislature may
prescribe how animals may be killed to be
used for food and may fix the time and
places and manner of such killing; State v.

Davis, 72 N. J. L. 345, 61 Atl. 2; and pro-

vide for the inspection of hides and animals

;

Limburger v. Barker, 17 Tex. Civ. App. 602,

43 S. W. 616. But a state inspection law
must not substantially hamjwr or burden
the constitutional right to make and to re-

ceive an interstate shipment; Vance v. W.
A. Yandercook Co., 170 U. S. 438, 18 Sup. Ct
674, 42 L. Ed. 1100 ; and a statute requiring,

as a condition of sales of meats in a state,

that all animals from which such meats are

' .taken shall have been inspected In that state

biefore being slaughtered. Is in violation of

the commercial clause of the constitution of

the United States and void; Minnesota v.

Barber, 136 U. S. 313, 1,0 Sup. Ct. 862, 34 h,

Ed. 455. See Schmidt v. People, 18 Colo. 78,

31 Pac. 498.

An act regulating the domestic sale of

food for animals Is within the police power,
even though It may affect Incidentally in-

terstate commerce ; Savage v. Jones, 225 U.

S. 501, 32 Sup. Ct. 715, 56 L. Ed. 1182; Stand-

ard Stock Food Co. V. Wright, 225 U. S. 540,

32 Sup. Ct. 784, 56 L. Ed. 1197. '

State quarantine laws, prohibiting the

entry of persons or cargoes which might
bring contagious diseases, are constitutional;

and the national government also has ju-

risdiction In quarantine to prohibit Improp-
er Immigrants and Injurious traffic between
the states ; Morgan's Louisiana S. S. Co. v.

Board of Health, 118 U, S. 464, 6 Sup. Ct.

1114, 30 L. Ed. 237; Crutcher v. Kentucky,
141 U. S. 47, 11 Sup. Ct. 851, 35 L. Ed. 649.

Cattle infected with pleuro-pneumonia,. dan-
gerous persons,

,
Chinese, coolies, contract

laborers, and rags may be kept out of the
country; Morgan's Louisiana S. S. Co. v,

Loufsiana Board of Health, 118 U. S. 465, 6

Sup. Ct. 1114, 30 L. Ed. 237; Chae Chan
Ping v. U. S., 130 U. S. 581, 9 Sup. Ct 623,

32 L. Ed. 1068; Wan Shing v. U. S., 140

U. S. 424, 11 Sup. Ct 729, 35 L. Ed. 503;
Fong Yue Ting v. U. S., 149 U. S. 698, 13
Sup. Ct 1016, 37 L. Ed. 905; Missouri, K. &
T. R. Co. V. Haber, 169 U. S. 613, 18 Sup. Ct
488, 42 L. Ed. 878; peach trees may be de-

stroyed, when affected with peach yellows;
State V. Wordin, 56 Conn. 216, 14 AtL 801;
adulteration of food prohibited; State v.

Marshall, 64 N. H. 549, 15 Atl. 210, 1 L. R. A:

51; and the manufacture of oleomargarine;
Powell V. Com., 114 Pa. 265, 7 AO. 913, 60
Am. Rep. 350; where it was held that the
legislature might prohibit if It saw fit, the
manufacture of a wholesome article of food;

but see People v. Marx, 99 N. Y. 377, where
the decision Is criticised, and In Dorsey v.

State, 38 Tex. Or. R. 527, 44 S. W. 514, 40

L. R. A. 201, 70 Am. St. Rep. 762, it is held

thai the state cannot constitute it a crime to

mix wholesome and nutritious articles of
food. See Oleomabgaeine; Food and Eteud

Acts.

The legislature may require all oleomar-
garine to be stamped as such; Pierce v.

State, 63 Md. 592; or to be colored pink;
Armour Packing Co. v. Snyder, 84 Fed. 136;
or prohibit artificially coloring it; Plumley
V. Massachusetts, 155 U. S. 461, 15 Sup. Ot
154, 39 L. Ed. 223; prescribe the price at

which bread should be sold; Mobile v. YulUe,

3 Ala. 140, 36 Am. Dec. 441; suppress gam-
bling and opium dens, and lotteries ; Stone
V. Mississippi, 101 U. S. 814, 25 L. Ed. 1079;
and carrying on offensive manufactures ; Coe
V. Schultz, 47 Barb. (N. Y.) 64; regulate
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laundries; Soon Hing v. Crowley, 113 TJ. S.

703, 5 Sup. Ct. 730, 28 L. Ed. 1145 ; Tick Wo
V. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064,

30 L. Ed. 220; and pawn-brokers, hawkers,
and peddlers; Com. v. Brinton, 132 Pa. 69,

18 Atl. 1092 ; and require a license fee;

where no discrimination Is made between
residents or products of the state and those

of another state; Emert v. Missouri, 156 V.

S. 296, 15 Sup. Ct 367, 39 L. Ed. 430; enact
laws for the preservation of game and fish;

Lawton v. Steele, 152 U. S. 133, 14 Sup. Ct
499, 38 L. Ed. 385 ; see Game Laws ; to pre-

vent the waste of natural gas; Townsend v.

State, 147 Ind. 624, 47 N. E. 19, 37 L. R. A.

294, 62 Am. St Rep. 477; the sale or manu-
facture of intoxicating liquors ; Mugler v.

Kansas, 123 U. S. 623, 8 Sup. Ct 273, 31 L.

Ed. 205; Vandercook Co. v. Vance, 80 Fed.

786; close cemeteries within the built-up

parts of a city; Craig v. Presbyterian

Church, 88 Pa. 42, 32 Am. Rep. 417; and
forbid the, pollution of streams; State v.

Wheeler, 44 N. J. L. 88; the keeping of gun-

powder in cities or villages; Fisher v. Mc-
Glrr, 1 Gray (Mass.) 27, 61 Am. Dec. 381;

the erection of wooden buildings in populous
cities; Brady v. Ins. Co., 11 Mich. 425; or

the keeping of swine therein ; Com. v. Patch,

97 Mass. 221 ; or of a slaughter house ; Wa-
tertown v. Mayo, 109 Mass. 315, 12 Am. Rep.

G94; Villavaso v. Barthet 39 La. Ann. 247,

1 South. 599; or a bone boiling factory;

People V. Rosenberg, 67 Hun 52, 22 N. Y.

Supp. 56 ; or any other business injurious

to the public ; Taylor v. State, 35 Wis. 298

;

Lawton v. Steele, 152 U. S. 133, 14 Sup.

<jt 499, 38 L. Ed. 385; restrain the employ-

ment of children at theatrical exhibitions;

In re Stevens, 70 Hun 243, 24 N. Y. Supp.

.780; or prohibit their employment altogether

when below a specified age. Similarly there

seems to be no doubt that the hours of labor

of women and children and the wages to be

paid them may be controlled through the

police power; Munn v. Illinois, 94 TJ. S. 113,

24 L. Ed. 77 ; People v. King, 110 N. Y. 418,

18 N. E. 245, 1 L. R. A. 293, 6 Am. St Rep.

389 ; Hockett v. State, 105 Ind. 250, 5 N. E.

178, 55 Am. Rep. 201 ; Chesapeake & P. Tel.

Oo. V. Tel. Co., 66 Md. 399, 7 Atl. 809, 59

Am. Rep. 167 ; Morrill v. State, 38 Wis. 428,

20 Am. Rep. 12 ; Attorney General v. R,

Co., 160 Mass. 86, 35 N. E 252, 22 L. R. A.

112. Laborers' wages may be controlled;

Gottschalk Co. v. Cattle Feeding Co., 50 Fed.

681; and the issuance to them, in payment,
ot scrip or store : orders prohibited ; In re

Scrip Bill, 23 Colo. 504, 48 Pac. 512.

The confinement of the insane and their

.control in asylums is an exercise of
.
the

police power ; Van Deusen v. Newcomer, 40

Mich. 90 ; and skilled trades and learned pro-

fessions often cojne under its control, as

.where examinatiojis are provided for those

-who wish to practise law, medicine, or phar-

macy. Physicians, dentists, and mldwives

may be compelled to take out licenses and

report births and deaths; WilUins v. State,

113 Ind. 514, 16 N. E. 192; Dent v. West
Virginia, 129 U. S. 114, 9 Sup. Ct 231, 32 L.

Ed. 623.

A state may:
Prohibit the sale of cigarettes without a

license ; Gundling v. Chicago, 177 U. S. 183,

20 Sup. Ct 633, 44 L. Ed. 725 ; Austin v. Ten-

nessee, 179 U. S. 343, 21 Sup. Ct 132, 45

L. Ed. 224; of Intoxicating liquors; Appeal

of Allyn, 81 Conn. 534, 71 Atl. 794, 23 L. R.

A. (N. S.) 630, 129 Am. St Rep. 225 ; forbid

healthy persons to enter an infected locality

;

Compagnle Francalse de Navigation a Va-

peur V. Louisiana State Board of Health,

186 U. S. 380, 22 Sup. Ct. 811, 46 L. Ed. 1209

;

the erection of dairy and cow stables within

city limits; Fischer v. St Louis, 194 U. S.

361, 24 Sup. Ct 673, 48 L. Ed. 1018; the

burial of the dead within city limits; Laurel
HUl Cemetery v. San Francisco, 210 U. S.

358, 30 Sup. Ct 301, 54 L. Ed. 515 ; the adul-

teration of mixed paints ; Heath & Milligan

Mfg. Co. V. Worst 207 U. S. 338, 28 Sup. Ct
114, 52 L. Ed. 236; the sale of milk from
cows fed on "still-slop"; Sanders v. Com.,

117 Ky. 1, 77 S. W. 358, 1 L. R. A. (N. S.)

932, 111 Am. St Rep. 219 ; require Inspection

of dairy cows and their destruction if found
infected with tuberculosis; New Orleans v.

Charouleau, 121 La. 890, 46 South. 911, 18
L. R. A. (N. S.) 368, 126 Am. St Rep. 332,

15 Ann. Cas. 46 ; inspection of cattle coming
into a state ; Asbell v. Kansas, 209 U. S. 251,

28 Sup. Ct 485, 52 L. Ed. 778, 14 Ann. Cas.

1101 ; compulsory vaccination ; Jacobson v.

Massachusetts, 197 U. S. 11, 25 Sup. Ct 358,

49 L. Ed. 643, 3 Ann. Cas. T65 ; a railroad to

remove or rebuild a bridge which Interferes

with the proper drainage system ; Chicago,

B. & Q. R. Co. V. Illinois, 200 U. S. 561, 26
Sup. Ct 341, 50 L. Ed. 596, 4 Ann. Cas. 1175;
the registration of physicians; Collins v.

Texas, 223 U. S. 288, 32 Sup. Ct 280, 56 L.

Ed. 439; Watson v. Maryland, 218 U. S. 173,

30 Sup. Ct 644, 54 L. Ed. 987; MefEert t.

Board of Medical Registration, 6G Kan. 710,

72 Pac. 247, 1 L. R. A. (N. S.) 811 ; the U-
censing of plumbers; Douglas v. People, 225
111. 536, 80 Ni E. 341, 8 L. R. A. (N. S.) 1116,

116 Am. St Rep. 162 ; the destruction of un-
wholesome food In storage; North American
C. S. Co. V. Chicago, 211 V. S. 306, 29 Sup.

Ct 101, 53 L. Ed. 195, 15 Ann. Cas. 276;
regulate the milk business; New York v.

Van De Carr, 199 U. S..552, 26 Sup. Ct 144,

^Q L. Ed. 305 ; Adams v. Milwaukee, 144 Wis.

371, 129 N. W. 518, 43 L. R. A. (-N. S.) 1066;

St Louis V. Liessing, 190 Mo. 404, 89 S. W.
611, 1 L. R. A. (N. S.) 918, 109 Am. St Rep.

774, 4 -Ann. Cas. 112 ; St Louis v. Schuler,

190 Mo. 524, B9 S. W. 621, 1 L. R. A. (N. S.)

928 ; the removal of sewage, even to granting
the exclusive privilege, to, one person and
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fixing a reasonable price for service; Drey-
fus V. Boone, 88 Ark. 353, 114 S. W. 718;

regulate the discharge of sewage into

streams ; Com. v. Emmers, 221 Pa. 298, 70 Atl.

762; Impose a tax on real estate by the

front foot rule to provide for building a san-

itary sevrer; Chicago, M. & St. P. R. Co. v.

Janesville, 137 Wis. 7, 118 N. W. 182, 28 L.

R. A. (N. S.) 1124 ; change the location of gas

pipes at the expense of a gas company, to

accommodate a system of drainage ; New Or-

leans G. L. Co. V. Drainage Commission,

197 U. S. 453, 25 Sup. Ct. 471, 49 L. Ed. 831

;

prohibit the killing of wild birds or animals,

or the possession of fire arms, by unnatural-

ized foreign-born residents ; Com. v. Patsone,

231 Pa. 46, 79 Atl. 928; affirmed in Patsone

V. Com., 232 U. S. 138, 34 Sup. Ct. 281, 58

L. Ed. ; forbid street railroads to carry

more than 75 persons in each ear; Minne-

apolis St. Ry. Co. V. Minneapolis, 189 Fed.

445 ; require a street railway to erect, with-

out compensation a new structure for its

right of way over a street newly opened;

Cincinnati, I. & W. R. Co. v. Connersville,

218 U. S. 336, 31 Sup. Ct. 93, 54 L. Ed. 1060,

20 Ann. Cas. 1206; a railroad to repair a

viaduct built by city carrying its tracks over

a street; Northern P. R. C6. v. Minnesota,

208 U. S. 583, 28 Sup. Ct. 341, 52 L. Ed. 630

;

require the Inspection of*kerosene and charge

therefor; Red C. O. Mfg. Co. v. Board, 172

led. 695; "full crews" on railroads over 50

miles long; Chicago, R. I. & P. R. Co. v.

Arkansas, 219 U. S. 453, 31 Sup. Ot. 275, 55
L. Ed. 290; the safeguarding of railroad

tracks; Chicago, B. & Q. R, Co. v. Chicago,

166 U. S. 255, 17 Sup. Ct. 581, 41 L. Ed. 979;

provide that notes given for a patent right

are void unless that fact be shown on their

face ; Woods v. Carl, 203 V. S. 358, 27 Sup.

Ct. 99, 51 L. Ed. 219; regulate mining opera-

tions; Wilmington Star Min. Co. v. Fulton,

205 U. S. 60, 27 Sup. Ct. 412, 51 L. Ed. 708;

and the height of buildings ; Welch v. Swasey,
214 U. S. 91, 29 Sup. Ct. 567, 53 L. Ed. 923

;

pass an employers' liability act; Louisville

& N. R. Co. V. Melton, 218 U. S. 36, 30 Sup.
Ct. 676, 54- L. Ed. 921, 47 L. R. A.. (N. S.)

84; a statute which abrogates the fellow

servant rule as applied to all raUroad em-
ployees; Mobile, J. & K. C. R. Co. v. Tur-
nipseed, 219 U. S. 35, 31 Sup. Ct. 136, 55 L.

Ed. 78, 32 L. R. A. (N. S.) 226, Ann. Cas.
1912A, 463; prohibit picketing; In re Wil-
liams, 158 Cal. 550, 111 Pac. 1035; prohibit

hack-drivers from soliciting business at rail-

road stations, even though an exclusive right

has been given by the railroad to one con-

cern ; Seattle v. Hurst, 50 Wash. 424, 97 Pac.

454, 18 L. R. A. (N. S.) 169 ; require-the sepa-'

ration of white and colored passeijgers on
street cars ; Morrison v. State, 116 Tenn. 534,

95 S. W. 494 ; Impose on cities the obligation

to pay damages to property caused by mob
violence; Chicago v. Sturges, 222 U. S. 313,

32 Sup. Ct. 92, 56 L. Ed. 315, Ann. Cas. 1913B,

1349; regulate the admission of persons to

places of amusement; Western Turf Ass'n

V. Grfeenberg, 204 U. S. 359, 27 Sup. Ct. 384,

51 L. Ed. 520; require the marking of milk
bottles with the correct capacity thereof;

Chicago v.- Dairy Co., 234 111. 294, 84 N. B.

913, 17 L. R. A. (N. S.) 684, 123 Am. St.

Rep. 100, 14 Ann. Cas. 700; provide for li-

censing employment agencies ; People v. City

Prison, 183 N. Y. 223, 76 N. E. 11, 2 L. R. A.

(N. S.) 859, 5 Ann. Cas. 325; and the re-

demption in cash of store orders or other

evidences of indebtedness issued in payment
of wages; Knoxville Iron Co. v. Harbison,
183 U. S. 13, 22 Sup. Ct. 1, 46 L. Ed. 55;
invalidate all assignments of wages under
$200 unless assented to in writing by em-
ployer; Mut. L. Co. V. Marten, 222 U. S. 225,

32 Sup. Ct. 74, 56 L. Ed. 175, Ann. Cas.

1913B, 529 ; prohibit lewd women from dwell-

ing outside the limits of a prescribed dis-

trict ; L'Hote v. New Orleans, 177 U. S. 587,

20 Sup. Ct. 788, 44 L. Ed. 899; and females
under age from remaining in or a'bout sa-

loons; State V. Baker, 50 Or. 381, 92 Pac.

1076, 13 L. R. A. (N. S.) 1040.

A state may in the exercise of the police

power

:

Prohibit the grazing of sheep on the pub-
lic domain within two miles of land held
by persons other than the sheep owner ; Ba-
con V. Walker, 204 U. S. 311, 27 Sup. Ct. 289,

51 L. Ed. 499 ; the possession of game during
a closed season; New York v. Hesterberg,
211 U. S. 31, 29 Sup. Ct. 10, 53 L. Ed. 75;
contra, of flsh; People v. A. Booth & Co.,

42 Misc. 321, 86 N. Y. Supp. 272; prohibit

telegraph companies from limiting their lia-

bility for damages for failure to deliver mes-

sages ; Western Union Tel. Co. v. Mill Co.,

218 U. S. 406, -31 Sup. Ct. 59, 54 L. Ed. 1088,

36 L. R. A. (N. S.) 220, 21 Ann. Cas. 815;

forbid dealing in futures; Booth v. Illinois,

184 U. S. 425, 22 Sup. Ct. 425, 46 L. Ed. 623;

or the arbitrary deductions from actual

weight in sale of grain; House v. Mayes,
219 tJ. S. 270, 31 Sup. Ct. 234, 55 L. Ed.

213 ; or keeping a bucketshop ; Broadnax v.

Missouri, 219 U. S. 285, 31 Sup. Ct 238, 55

L. Ed. 219; or the employment of laborers

in mines more than eight hours a day; Hol-

den V. Hardy, 169 U. S. 366, 18 Sup. Ct. 383,

42 L. Ed. 780; State v. Cantwell, 179 Mo.

245, 78 S. W. 569, affirmed in 199 U. S. 602,

26 Sup. Ct. 749, 50 L. Ed. 329 ; or of women
In laundries more than ten hours a day;

Muller V. Oregon, 208 U. S. 412, 28 Sup. Ct
324, 52 L. Ed. 551, 13 Ann. Cas. 957 ; contra,

People V. Williams, 189 N. Y. 131, 81 N. a
778, 12 L. R. A. (N. S.) 1130, 121 Am. St
Rep. 854, 12 Ann. Cas. 798 (see Lochner V;

New York, 198 U. S. 45, 25 Sup. Ct. 539, 49

L. Ed. 937, 3 Ann. Cas. 1133, overruling 177

N. Y. 145, 69 N. E. 373, 101 Am. St Rep.

773, in regard to hours of bakers and con-
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fectioners) ; the hitching of horses on streets

;

Wells V. Mt. Olivet, 126 Ky. 131, 102 S.

W. 1182, 11 L. R. A. (N. S.) 1080; advertis-

ing on public motor vehicles; Fifth Ave.

Coach Co. V. New York, 194 N. T. 19,

86 N. E. 824, 21 L. K. A. (N. S.) 744, 16 Ann.
Cas. 695; forbid contracts limiting liability

for injuries when made before injury is re-

ceived; Chicago, B. & Q. R. Co. v. McGuire,
219 V. S. 549, 31 Sup. Ct. 259, 55 L. Ed. 328

;

forbid cutting young timber on private waste
land; Questions and Answers, 103 Me. 506,

69 Atl. 62T, 19 L. R. A. (N. S.) 422, 13 Ann.
Cas. 745 ; require persons selling Deer by the

barrel to pay for a license; Phillips v. Mo-
bile, 208 U. S. 472, 28 Sup. Ct. 370, 52 L. Ed.

578; and coal to be measured before screen-

ing as a basis for payment of miners' wages

;

McLean v. Arkansas, 211 U. S. 539, 29 Sup.

Ct. 206, 53 L. Ed. 315; peddlers to take out

Ucenses; Selma v. Till (Ala.) 42 South. 405;
State V. Webber, 214 Mo. 277, 113 S. W. 1054,

15 Ann. Cas. 983 ; banks to be incorporated

;

Weed V. Bergh, 141 Wis. 569, 124 N. W. 664,

25 L. R. A. (N. S.) 1217; street-railways to

water their tracks; State v. R. Co., 50 La.

Ann. 1189, 24 South. 265, 56 L. R. A. 287;

women to remove their hats in theatres ; Old-

know V. Atlanta, 9 Ga. App. 594, 71 S.' B.,

1015 ; the examination and registration of

plumbers In cities of a certain class; Beltz

V. Pittsburg, 211 Pa. 561, 61 Atl. 78 ; colleges

to separate white and colored students;
Berea College v. Kentucky, 211 U. S. 45, 29
Sup. Ct. 33, 53 L. Ed. 81; declare combina-
tions in restraint of trade to be crimes;
State V. Drayton, 82 Neb. 254, 117 N. W. 768,

23 L. R. A. (N. S.) 1287, 130 Am. St. Rep.
671 ; Smiley v. Kansas, 196 U. S. 447, 25 Sup.

Ct. 289, 49 L. Ed. 546; Waters-Pierce Oil

Co. V. Texas, 212 U. S. 86, 29 Stip. Ct. 220, 53
L. Ed. 417; regulate bulk sales of merchan-
dise; Lemieux v. Young, 211 U. S. 489, 29
Sup. Ct 174, 53 L. Ed. 295; and the rates

of fire insurance companies; German Alli-

ance Ins. Co. V. Barnes, 189 Fed. 769; fix

maximum interest rates, excepting bank
and mortgage loans; Griffith v. Coimecticut,

218 U. S. 563, 31 Sup. Ct. 182, 54 L. Ed. 1151

;

a minimum rate of wages for work on city

streets; Gies v. Broad, 41 Wash. 448, 83
Pac. 1025 ; and hours of labor for those em-
ployed by state or municipalities; Atkin v.

Kansas, 191 U. S. 207, 24 Sup. Ct. 124, 48
L. Ed. 148; and regulate assignments of fu-

ture wages; Mutual Loan Co. v. Martell, 222

U. S. 225, 32 Sup. Ct. 74, 56 L. Ed. 175, Ann.
Cas. 1913B, 529; pass special legislation for

banks dealing in small amounts with immi-
grants; Engel V. O'Malley, 219 TJ. S. 128, 31

Sup. Ct 190, 55 L. Ed. 128; provide for set-

tlement of titles to real estate after the San
Francisco earthquake ; American Land Co. v.

Zeiss, 219 U. S. 48, 31 Sup. Ct 200, 55 L. Ed.

82.

Industrial insurance laws were held good

in State v. Clausen, 65 Wash. 156, 117 Pac.

1101, 37 L. R. A. (N. S.) 466 ; and the ballot-

law in Solon v. State, 54 Tex. Or. R. 261, 114

S. W. 349.

The following are not within police pow-

er: Laws levying taxes upon alien pas-

sengers from foreign ports, for the use of

hospitals; Smith v. Turner, 7 How. (U. S.)

283, 12 L. Ed. 702. Requiring a bond to be

given for alien passengers from foreign ports

to indemnify the state against expense for

the support of the person named therein;

Henderson v. Wlckham, 92 U. S. 259, 23 L.

EJd. 543. Prohibiting the driving of foreign

cattle into a state within certain dates

;

Hannibal & St J. R. Co. v. Husen, 95 U. S.

465, 24 L. Ed. 527. Requiring an inspection

before slaughtering cattle, etc., so far as

they apply to animals slaughtered in anoth-

er state; Minnesota v. Barber, 136 U. S. 313,

10 Sup. Ct 862, 34 L. Ed. 455. (This of-

fends against inter-state commerce.)

A state may not prohibit the sale of meat,

fish, or butter in the same place as clothing,

drugs, etc.; Chicago v. Netcher, 183 lU. 104,

55 N. E. 707, 48 L. R. A. 261, 75 Am. St. Rep.

93; grant exclusive privilege to one person
of shipping manure out of a city; Landberg
V. Chicago, 237 111. 112, 86 N. E. 638, 127 Am.
St Rep. 319, 21 L. R. A. (N. S.) 830.

A state may not forbid persons to have
intoxicating liquors in their possession for

their own use; Com. v. Campbell, 133 Ky.
50, 117 S. W. 383, 24 L. R. A. (N. S.) 172, 19
Ann. Cas. 159; or foreign gas companies to

transport gas by pipe lines outside the state

;

West V. Gas Co., 221 V. S. 229, 31 Sup. Ct
564, 55 L. Ed. 716, 35 L. R. A. (N. S.) 1193;
or the sale of theatre tickets by ticket bro-

kers at advanced prices; People v. Steele,

231 111. 340, 83 N. E. 236, 14 L. R. A. (N. S.)

361, 121 Am. St Rep. 321; or require all

convict-made goods to be labelled as such;
People V. Hawkins, 157 N. Y. 1, 51 N. E. 257,

42 L. R. A. 490, 68 Am. St Rep. 736; or
fruit to be labelled with the name of the
locality where it was grown; Ex parte v.

Hayden, 147 Cal. 649, 82 Pac. 315, 1 L. R. A.
(N. S.) 184 109 Am. St Rep. 183; or
the registration of plumber partnerships;
Schnaier v. Importation Co., 182 N. Y. 83, 74
N. B. 561, 70 L. R. A. 722, 108 Am. St. Rep.
790; or of persons who sell drugs; Noel v.

People, 187 lU. 587, 58 N. E. 616, 52 L. R.
A. 287, 79 Am. St Rep. 238; or undertakers
to take out a Ucense and to have knowledge
of embalming; People v. Rlnge, 125 App.
Div. 592, 110 N. Y. Supp. 74 ; Wyeth v. Board,
200 Mass. 474, 86 N. E 925, 23 L. R. A. (N.
S.) 147, 128 Am. St Rep. 439; or railroads
to make switch connections at their own ex-

pense for the convenience of elevators ; Mis-
souri P. R. Co. V. Nebraska, 217 XJ. S. 196,

30 Sup. Ct. 461, 54 L. Ed. 727, 18 Ann. Cas.
989; or physicians and midwives to furnish,
without compensation, non-professional In-

formation . in confinement cases for the bu-
reau of vital statistics; State v. Boone, 84
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Ohio St. 346, 95 N. E. 924, 39 L. R. A. (N.
S.) 1015, Ann. Cas. 19120, 683; regulate the
height of bill-boards on one's own property;
People V. Murphy, 195 N. Y. 126, 88 N. E. 17,

21 L. R. A. (N. S.) 735; State v. Whitlock,
149 N. C. 542, 63 S. E. 123, 128 Am. St. Rep.
670, 16 Ann. Cas. 765; Passaic v. Bill Post-
ing Co., 72 N. J. L. 285, 62 Atl. 267, 111 Am.
St Rep. 676, 5 Ann. Cas. 995; Chicago v.

Gunning System, 214 111. 628, 73 N. E. 1035,

70 L. R. A. 230, 2 Ann. Cas. 892 ; Varney &
«reen v. Williams, 155 Cal. 318, 100 Pac. 867,

21 L. R, A. (N. S.) 741, 132 Am. St. Rep. 88;

Bryan v. Chester, 212 Pa. 259, 61 Atl. 894,

108 Am. St Rep. 870; contra, St Louis
Gunning Adv. Co. v. St Louis, 235 Mo. 99,

137 S. W. 929; fix the weight of bread;
Buffalo T. Baking Co., 39 App. Div. 432, 57
N. Y. Supp. 347; Schmidlnger v. Chicago,
226 U. S. 578, 33 Sup. Ct 182, 57 L. Ed. 364.

An employers' liability act was held had
in Ives v. Ry. Co., 201 N. T. 271, 94 N. E.

431, 34 L. R. A. (N. S.) 162, Ann. Cas. 1912B,

156 ; a curfew ordinance in Ex parte Mc-
Carver, 39 Tex. Cr. R. 448, 46 S. W. 936, 42
L. R. A. 587, 73 Am. St Rep. 946 ; an act re-

quiring sleeping (jar porters to leave an un-

sold upper berth up at the option of the oc-

cupant of the lower berth in State v. Red-
mon, 134 Wis. 89, 114 N. W. 137, 14 L. R. A.

(N. S.) 229, 126 Am. St Rep. 1003, 15 Ann.
Cas. 408; an ordinance requiring all proper-

ty owners to remove snow from sidewalks
"in State v. Jackman, 69 Ni H. 318, 41 Atl.

347, 42 L. R. A. 438. So of an act requiring

the labelling of packages of butter with the

weight thereof; Ex parte Dietrich, 149 Cal.

104; regulating employment agencies; Spo-

kane V. Macho, 51 Wash. 322, 98 Pac. 755, 21

L. R. A. (N. S.) 263, 130 Am. St Rep. 1100;

Ex parte Dickey, 144 Cal., 234, 77 Pac. 924,

66 L. R. A. 928, 103 Am. St. Rep. 82, 1 Ann.
Cas. 428 ; prohibiting the killing of game by

a particular kind of weapon ; In re Mar-
shall, 102 Fed. 323; the operation of stone

quarries within a city ; In re Kelso, 147 Cal.

609, 82 Pac. 241, 2 L. R. A. (N. S.) 796, 109

Am. St. Rep. 178; providing for the asexual-

ization of trie feeble minded, epileptics, cer-

tain criminals who are confined in state

reformatories and charitable institutions, be-

cause not applying to all epileptics within

the state; Smith v. Board of Examiners of

Feeble Minded (N. J.) 88 Atl. 963.

A state may require an owner of a ferry

boat, living in another state, to take out a
license for the bar on such boat when ply-

ing between the two states; Harrell v. Speed,

113 Tenn. 224, 81 S. W. 840, 1 L. R. A. (N.

S.) 639, 106 Am. St Rep. 814, 3 Ann. Cas.

260; and a United States statute which
prohibits introducing liquors into the "In-

dian country" will not apply to lands held

by Indians within a state, who are citizens

of the United States; U. S. v. Sutton, 165

Fed. 253. Fish-nets used in violation of a
constitutional statute cannot be recovered

by the owner from the officer who lawfully

seized them; Daniels v. Homer, 139 N. O.

219, 51 S. E. 992, ,3,L. R. A. (N. S.) 997.

The Wisconsin eugenic marriage law

(1913), prohibiting the issuing of a mar-

riage license to any male applicant who
does not produce a physician's certificate

stating that he is free from venereal dis-

eases, was held unconstitutional in Peterson

V. Widule (Dist Ct of Milwaukee, Wis.), on
the ground that it violated the constitutional

provision recognizing the inherent right of

all persons to life and liberty, and forbidding

control of, or interference with, rights ot

conscience.

"Whether the prohibited act or omission

shall be made a criminal offence, punish-

able under the general laws, or subject to

punishment under municipal by-laws, oi:, on
the other hand, the party be deprived of all

remedy for any right which, but for the reg-

ulation, he might have had against other per-

sons, are questions which the legislature

must decide." Cooley, Const Lim. 745.

The determination by the legislature as

to what is a proper exercise of its police

power is subject to the supervision of the

courts; Mugler v. Kansas, 123 U. ,S. 623, 8

Sup. Ct 273, 31 L. Ed. 205; Lawton v. Steele,

152 U. S. 137, 14 Sup. Ct 499, 38 L. Ed. 385;

Dobbins v. Los Angeles, 195 U. S. 223, 25

Sup. Ct 18, 49 L. Ed. 169.

A police regulation may he good even
though it Incidentally affects interstate com-
merce ; Louisville & N. R. Co. v. Kentucky,
161 U. S. 701, 16 Sup. Ct 714, 40 L. Ed. 849;

New York v. Hesterberg, 211 U. S. 31, 29

Sup. Ct 10, 53 L. Ed. 75 ; Asbell v. Kansas,
209 U. S. 251, 28 Sup. Ct 485, 52 L. Ed. 778,

14 Ann. Cas. 1101 ; . Western Union Tel. Co.

V. Mill Co., ai8 U. S. 406, 31 Sup. Ct 59, 54

L. Ed. 1088, 36 L. R. A. (N. S.) 220, 21 Ann.
Cas. 815 ; but it may not intertere directly

with interstate commerce ; Rhodes v. Iowa,
170 U. S. 412, 18 Sup. Ct 664, 42 i. Ed.

1088; Vance v. W. A. Vandercook Co., 170

U. S. 438, 18 Sup. Ct 674, 42 L. Ed. 1100;

West V. Gas Co., 221 U. S. 229, 31 Sup. Ot
564, 55 L. Ed. 716, 35 L. R. A. (N. S.) 1193.

Congress may authorize an exercise of the

police power by a state, which without such
authority would be unconstitutional as an
interference with interstate commerce; la

re Rahrer, 140 U. S. 545, 11 Sup. Ct 865, 35

L. Ed. 572; and restrictive sales of goods
may be prohibited, even though it should

affect the sale or rental of patented articles

;

In re Opinion of the Justices, 193 Mass. 605,

81 N. E. 142.

Expert testimony is not admissible to show
the desirability of legislation providing an
eight hour day in mines; Cantwell v. Mis-

souri, 199 U. S. 602, 26 Sup. Ct 749, 50

L. Ed. 329, affirming 179 Mo. 245, 78 S. W.
569.

As to classification of the objects of legisla-

tion, under the constitutional provision for
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the equal protection of the laws, see Equal
Protection of the Law ; Statute.

See Tiedeman, Prentice; Police Powers;
CoQley, Const. Lira. ; Thayer, Const L. ; and
see also the various titles to which the pow-
er has been applied. See Liberty ,of Con-
TBACT; PBIV1I.EGES AND iMMUNiTlES ; COM-
MEBCE.

POLICY. The Instrument whereby Insur-

ance is made by an underwriter In favor of

an assured, expressed, Implied, or intended,

against some risk, peril, or contingency, in

reference to some subject.

The written or printed form to which the

contract has been reduced, and which evi-

dences the agreement or contract between
the parties. It may be either a specialty or
simple contract. 1 Joyce, Ins. § 145.

It must show expressly, or by implication,

in whose favor it Is made. It may be upon
a valuable property. Interest, or contingency,

or be a gaming or wagering policy on a sub-

ject in which the assured has no interest, or

against risks In respect to which the assured
has no interest except what arises from the

contract itself.

An interest policy is one where the Insur-

ed has a real, substantial, assignable Interest

in the thing insured. Sawyer v. Ins. Co., 37
Wis. 539.

An open policy is one on which the value
is not fixed, but is left to be definitely de-

termined in case of loss. 1 Phill. Ins. §§ 4,

6, 7; Snowden v. Guion, 101 N. T. 458, 5 N.

E. 322; Snell v. Ins. Co., 4 Dall. (U. S.) 430,

1 L. Ed. 896. By an "open policy" Is also

sometimes meant oife in which an aggregate

amount is expressed in the body of the poli-

cy, and the specific amounts and subjects

are to be indorsed from time to time; Dou-
ville V. Ins. Co., 12 La. Ann. 259; Trustees

First B. Church v. Ins. Co., 19 N. Y. 305;

B. Carver Co. v. Ins. Co., 6 Gray (Mass.)

214; It may also mean one kept open for

new subscriptions, or one on a cargo kept

open for new subjiects of Insurance ; 1 Joyce,

Ins. § 156.

A valued policy Is one where a value has
been set on the ships or goods Insured, and
this value inserted in the policy In the nature
of liquidated damages. In such a policy the

value of the subject Is expressly agreed;
Schaefer v. Ins. Co., 33 Md. 109; Cox, M. &
Co. V. Ins. Co., 3 Eich. (S. C.) 331, 45 Am.
Dec. 771; or Is, as between the parties, the

amount insured. Under an open policy in

case of loss, the Insured must prove the true

value of the property, while under a valued
policy, the sum agreed upon Is conclusive, ex-

cept in case of fraud ; 3 Camp. 319 ; Coolidge

V. Ins. Co., 15 Mass. 341; Lycoming Ins. Co.

T. Mitchell, 48 Pa. 372; May, Ins. § 30; 12

1. L. R. 97.

A mixed policy Is one which is open as to

certain property and valued as to
,
other

property. Riley r. Ins. Co 2 Conn. 368.

A wager policy Is a pretended Insurance,

founded on an ideal risk, where the insured

tias no Interest in the thing insured, and
can therefore sustain no loss by the happen-

ing of any of the misfortunes insured against.

These policies are strongly reprobated ; 3
Kent 225.,

A floatmg policy Is one which applies to

goods of a class or kind, which, from Its

fluctuating, changing nature, differs as to

specific articles. Hoffman & P. v. Ins. Co.,

32 N. Y. 405, 88 Am. Dec. 337.

In the absence of any Insurable Interest

of the beneficiary, the law vrill presume that

a policy was taken out for the purpose of a
wager, or speculation; U. B. Mut. Aid Soc.

V. McDonald, 122 Pa. 324, 15 Atl. 439, 1 L.

R. A. 238, 9 Am. St. Rep. 111.

The insured must be held to a knowledge
of the conditions of his policy, and the fact

that he had never seen It does not help him
any more than the fact that he had not
read it, where there is no adequate reason

shown why he could not have seen it had
he so desired, and the company had not kept

it from him through any fault or fraud;
Cleaver v. Ins. Co., 71 Mich. 414, 39 N. W.
571, 15 Am. St. Rep. 275; Morrison v. Ins.

Co., 69 Tex. 353, 6 S. W. 605, 5 Am. St Rep.
63.

Records and documents expressly referred

to In the policy are, In effect, for the purpose
of the reference, a part of the contract;

Howard P. Ins. Co. v. Bruner, 23 Pa. 50;
23 E. Ll & E. 514; Cushman v. Ins. Co., 70
N. Y. 72; Southern M. L. Ins. Co. v. Mon-
tague, 84 Ky. 653, 2 S. ,W. 443, 4 Am. St
Kep. 218 ; Standard L. & A. Ins. Co. v. Mar-
tin, 133 Ind. 376, 33 N. E. 105.

All prior negotiations are presumed to be
merged in the written contract, and the poli-

cy Itself, in the absence of fraud, duress, or
mistake, must be looked to to ascertain the
Intent of the parties; Higginson v. Dall, 13
Mass. 96. Where the forln of the policy is

not prescribed by statute, it should contain,

either by itself, or by reference to other pa-

pers, the exact agreement between the par-
ties, set forth therein in clear, precise, and
unambiguous terms, and should embody all

the requirements of a valid insurance con-

tract. Where the terms are plain and unam-
biguous, parol evidence is inadmissible to

vary or control them; Keim v. Ins. Co., 42
Mo. 38, 97 Am. Dec. 291; Walton v. Ins.

Co., 116 N. Y. 317, 22 N. E. 443, 5 L. E. A.
677; but if It is ambiguous, extrinsic evi-

dence is admissible, not to contradict or
change the contract, but to develop and ex-

plain Its true meaning; Tesson t. Ins. Co.,

40 Mo. 33, 93 Am. Dec. 293. Conversations
had between the parties. at the time have
been held admissible ; Gray v. Harper, 1 Sto.

574, Fed. Cas. No. 5,716; when parties have,
by certain acts of their own, placed a con-

struction on doubtful terms of the contract.
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this construction will be adopted by the court
against them.
The language of the policy must be con-

strued with reference to the subject-matter
and the nature of the property to which it is

applied, and with a view to the objects and
intentions of the parties, as the same may be
gathered from the whole instruments; Al-

legro's Adm'rs v. Ins. Co., 2 Gill & J. (Md.)

136, 20 Am. Dec. 424; Ripley v. Ins. Co., 30

N. Y. 136, 86 Am. Dec. 362 ; De Graff v. Ins.

Co., 38 Minn. 501, 38 N. W. 696, 8 Am. St.

Rep. 685 ; and the whole policy with all its

parts should be construed together as one

entire contract; Chrisman v. Ins. Co., 16 Or.

283, 18 Pac. 466. A special clause in a poli-

cy which creates an exception to a general

clause governs the latter; Bowman v. Ins.

Co., 27 Mo. 152. When susceptible of more
than one interpretation, the contract should
be construed in favor of the assured ; Kratz-

enstein v. Assur. Co., 116 N. Y. 54, 22 N. B.'

221, 5 L. R. A. 799 ; Northwestern M. L. Ins.

Co. V. Hazelett, 105 Ind. 212, 4 N. E. 582, 55

Am. Rep. 192 ; Healey v. Ace. Ass'n, 133 111.

556, 25 N. E. 52 ; 9 L. R. A. 371, 23 Am. St
Rep. 637 ; De Graff v. Ins. Co., 88 Minn. 501,

88 N. W. 696, 8 Am. St. Rep. 685; Water-
town F. Ins. Co. V. Cherry, 84 Va. 72, 3 S.

B. 876; Western & A. P. L. v. Ins. Co., 145

Pa. 346, 22 Atl. 665, 27 Am. St. Rep. 708;

Imperial F. Ins. Co. v. Coos County, 151 U.

S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231.

The written part of the policy controls

that part which is printed; 4 East 136;

Plinsky v. Ins. Co., 82 Fed. 47; Benedict v.

Ins. Co., 31 N. Y.' 389. A special indorse-

ment exempting from liability for partial

loss will control ; Chadsey v. Guion, 97 N. T.

883.

In respect to forfeiture, that construction

of a policy which will sustain rather than
forfeit the contract is applicable; McMaster
V. Ins. Co., 183 U. S. 25, 22 Sup. Ct. 10, 46
U Ed. 64.

A stipulation that, if any representations

made by the applicant are untrue, the policy

shall be void is reasonable ; Doming I. Co. v.

Ins. Co., 16 Okl. 1, 88 Pac. 918, 4 L. R. A. (N.

S.) 607. Incontestable clauses are good al-

though the insured was not in good health

when the policy was delivered, against an ex-

press condition in the policy; Mutual R. P.

L. Ass'n V. Austin, 142 Fed. 398, 78 O. C. A.

498, 6 U R. A. (N. S.) 1064; but they do
not prevent the defence of lack of insurable

interest ; Bromley's Adm'r v. Ins. Co., 122

Ky. 402, 92 S. W. 17, 5 L. R. A. (N. S.)

747, 121 Am. St. Rep. 467, 12 Ann. Cas. 685;

or of fraud in procuring the policy ; Reagan
V. Ins. Co., 189 Mass. 555, 76 N. E. 217, 2 L.

R. A. (N. S.) 821, 109 Am. St. Rep. 659, 4

Ann. Gas. 362.

Although a fire is raging in an adjacent

building and at the time of expiration of the

policy a loss is inevitable, if in fact no Are

breaks out at such expiration, there can be

no recovery; Rochester G. Ins. Co. v. Peas-

lee-6. Co., 120 Ky. 752, 87 S. W. 1115, 27 Ky.

L. R. 1155, 1 L. R. A. (N. S.) 364, 9 Ann.

Cas. 324. But if the fire has already begun
in the building, Insurance for the loss of

merchandise may be recovered, although the

fire did not actually reach the merchandise
within the life of the policy; Rochester G.

Ins. Co. v. Peaslee-G. Co., 120 Ky. 752, 89 S.

W. 8, 28 Ky. L. Rep. 130, 1 L. R. A. (N. S.)

364, 9 Ann. Cas. 324.

A policy may take effect on actual or con-

structive delivery ; New England F. & M. Ins.

Co. V. Robinson, 25 Ind. 537 ; Bragdon v. Ins.

Co., 42 Me. 259; Sheldon v. Ins. Co., 25

Conn. 207, 65 Am. Dec. 565 ; Jackson v. Ins.

Co., 5 Gray (Mass.) 52; and may be retro-

spective, provided there is no concealment or

misrepresentation by either party ; Hallock

V. Ins. Co., 26 N. J. L. 268.

Where eighteen policies are ready for de-

livery, but one of the buildings is destroyed

by fire just before delivery, but after the

agreement with the agent, there is no exist-

ing contract; German Ins. Co. v. Downman,
115 Fed. 481.

A policy returned by the applicant to the

company because it does not correspond with

his application is not cancelled, especially

where the company has insisted that it is all

right ; Waters v. Annuity Co., 144 N. C. 663,

57 S. E. 437, 18 L. R. A. (N. S.) 805. A
company is not bound to return unearned

premiums In order to bring about a cancella-

tion of the policy; Davidson v. Ins. Co., 74

N. J. L. 487, 65 Atl. 996,. 13 L. R. A. (N. S.)

884, 12 Ann. Cas. 1065 ; contra, Glen P. Ins.

Co. V. Michael, 167 Ind. 659, 74 N. E. 964, 79

isr. E. 905, 8 L. R. A. (N. S.) 708; and where

a standard policy provides for the return of

the unearned premiums, the insured may
waive such condition by his voluntary and
unconditional surrender of the policy upon

receiving notice of cancellation by the com-

pany ; Buckley v. Ins. Co., 188 N. Y. 399, 81

N. B. 165, 13 L. R. A. (N. S.) 889.

A renewal reinstates the original contract

with all its terms and also incorporates into

it the new terms expressed in the renewal

application and representations contained

therein become part of the contract; Met-

ropolitan L. Ins. Co. V. McTague, 49 N. J. L.

587, 9 Atl. 766, 60 Am. Rep. 661.

Every policy, whether marine, against

fire, or on life, specifies or imports parties,

and specifies the subject or interest intended

to be insured, the premium or other con-

sideration, the amount insured, the risks

and perils for which indemnity is stipulated,

and the period of the risk, or the terminus

a giw and ad guem. The subject-matter is

usually more minutely described In a sepa-

rate paper—called an appUoation; Beach,

Ins. § 352, See Affucation, May, Ins. §

29.
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The duration of the risk, under a marine
insurance, or one on inland" navigation, is

either from one geographical terminus to

another, called a "Voyage PoUoy," or from
a specified time, called a "Time Policy;"

that of a fire policy is for a specified time;
one on life is either for life or a term of

years; months, etc. It is a leading prin-

ciple, as to the construction of a policy of

insurance, that its distinguishing character
as a contract of indemnity is to be favored;
which is in conformity with the common
maxim, ut res valeat magis quam pereat;
Brown v. Ins. Co., 18 N. Y. 385; Kingsley v.

Ins. Co., 8 Gush. (Mass.) 393; Smith v. Ins.

Co., 17 Pa. 253, 55 Am. Cec. 546 ; 29 B. L. &
E. Ill, 215; Moore v. Ins. Co., 16 Mo. 98;
Sheldon & Co. v. Ins. Co., 22 Conn. 235, 58
Am. Dec. 420; fireman's Ins. Co. v. Powell,

13 B. Mon. (Ky.) 311; Indianapolis Ins. Co.

V. Mason, 11 Ind. 171 ; Atwood v. Ins. Co.,

28 N. H. 234; Gloucester Ins. Co. v. Younger,

2 Curt. C. C. 322, Fed. Cas. No. 5,487 ; Sayles

V. Ins. Co., 2 Curt. C. C. 610, Fed. Cas. No.

12,422; Philbrook v. Ins. Co., 37 Me. 137;
Schenck v. Ins. Co., 24 N. J. L. 447 ; Peoria
M. & F. Ins. Co. V. Lewis, 18 111. 553; Wil-
son V. Ins. Co., 4 R. I. 159. See Connecticut
Mut. Life Ins. Co. v. Schaefer, 94 tJ. S. 457.

In. marine insurance the contract has nec-

essarily more implied reference to customs
and usages than most other contracts; or,

in other words, a larger proportion of the
stipulations are not specifically expressed in

the instrument; 1 Phill. Ins. § 119; whence
it has been thought to be an imperfect, ob-

scure, confused instrument; Yeaton v. Pry,

5 Cra. (U. S.) 342, 3 L. Ed. 117; 1 Burr. 347.

But the diflSculty in giving it a practical

construction seems to arise more from the

complication of the circumstances neces-

sarily involved than from any remediable de-

fects in its provisions and phraseology. New
provisions are, however, needed, from time
to time, to adapt the contract to new cir-

cumstances.

A mistake in filling up a policy may be
.corrected by order of a court of equity; 5

B. & P. 322 ; 1 Wash. C. C. 415 ; Oliver v.

Ins. Co., 2 Curt. C. C. 277, Fed. Cas. No. 10,-

498. If by accident, inadvertence, or mis-

take, the terms of the contract are not fully

set forth in a policy, it may be reformed so

as to express the real agreement; Thompson
V. Ins. Co., 136 U. S. 287, 10 Sup. Ct. 1019,

34 L. Ed. 408.

A marine policy is assignable without the
consent of the insurers; May, Ins. § 377;
while a fire policy is not ; Mtna. P. Ins. Co. v.

Tyler, 16 Wend. (N. Y.) 385, 30 Am. Dec. 90;
Simeral v. Ins. Co., 18 la. 319 ; 4 Bro. P. 0.

431; 9 L. T. N. S. 688. An outstanding and
valid life policy is held to be assignable with-

out the insurer's consent, provided the sale is

liona fide and not a device to evade the law

;

St. John V. Ins. Co., 13 N. Y. 31, 64 Am. Dec.

Bonv.—165

529; Provident L. I. & I. Co. v. Baum, 29

Ind. 286; Campbell v. Ins. Co., 98 Mass. 381

;

American L. & H. Ins. Co. v. Robertshaw,

26 Pa. 189; Robinson v. Cator, 78 Md. 72, 26

Atl. 959. But see, contra, Franklin L. Ins.

Co. V. Hazzard, 41 Ind. 116, 13 Am. Rep. 313.

See, generally, Johnson v. Alexander, 9 L.

R. A. 660; Joyce, Insurance. A pre-existing

debt is a sufficient consideration for an as-

signment of insurance policies after loss of

the property insured ; Glover v. Lee, 140 111.

102, 29 N. B. 680. When a policy of insur-

ance expressly stipulates that no assignment

shall be valid withdut the consent of the

company, an assignment without such con-

sent is without effect; Moise v. Life Ass'n,

45 La. Ann. 736, 13 South. 170; Hewins v.

Baker, 161 Mass. 320, 37 N. E. 441; and it

is avoided by an assignment for the benefit

of creditors ; Dube v. Ins. Co., 64 N. H. 527,

15 Atl. 141, 1 L. R. A. 57; but if made sub-

sequently to the loss, it is valid, regardless

of the conditions; Nease v. Ins. Co., 32 W.
Va. 283, 9 S. E. 233 ; Star U. L. Co. v. Fin-

ney, 35 Neb. 214, 52 N. W. 1113. Where the
insured and beneficiary assign one-half their

interest upon consideration that the assignee

shall pay the premiums, neither the assignee
nor the beneficiary can recover on the pol-

icy; Metropolitan L. Ins. Co. v. Elison, 72
Kan. 199, 83 Pac. 41.0, 3 L. R. A. (N. S.) 934,

115 Am. St. Rep. 189, 7 Ann. Cas. 909.

See Agreement fob Insubawob.
A Pennsylvania act providing that fire or

life policies which contain a reference to an
application therefor, or a reference to the
constitution, by-laws or other rules of the
company, shall contain or have attached
thereto a copy of such application or rules,

otherwise the application, rules, &c., shall

not be received in evidence nor considered a
part of the policy, is constitutional; New
Era L. Ins. Co. v. Musser, 120 Pa. 384, 14
Atl. 155; but the company cannot prevent
the admission of the application in evidence

;

Norristown T. Co. v. Ins. Co., 132 Pa. 385,

19 Atl. 270.

See Abandonment ; Aveeage; Insttbabu;
Inteeest; iNStTBANCE; Salvage; Loss;
ToTAi. Loss ; VoLtrNTAET Bxpostjbe ; Re
sebve; Pbemium.
A standard form of policy is provided bj

statute in many states. A statute providing
for a standard policy without fixing its

terms or conditions and leaving them to be
fixed by the Insurance commissioner is un-
constitutional as a delegation of legislative
power; it seems that the legislature could
prescribe a form ; O'Neil v. Ins. Co., 166 Pa.
72, 30 Atl. 943, 26 L. R. A. 715, 45 Am. St.

Rep. 650; Dowling v. Ins. Co., 92 Wis. 63,
65 N. W. 738, 31 L. R. A. 112.

A method of gambling by betting as to
what numbers will be drawfl in a lottery.

State V. Carpenter, 60 Conn. 97, 22 Atl. 497.

POLICY, PUBLIC. See Ptjbuo Poucr;
Restbaint of Tbadb.
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POLITICAL. Pertaining to policy, or the

administration of the government. Political

rights are those which may be exercised in

the formation and administration of the gov-

ernment : they are distinguished from civil

rights, which are the rights which a man
enjoys as regards other individuals, and not

in relation to the government. A political

corporation is one which has principally for

its object the administration of the govern-

ment, or to which the powers of government,

or a part of such powers, have been dele-

gated. See Winspear v. Dist. Tp., 37 Xa.

544; People v. Morgan, 90 111. 563.

POLITICAL OFFENDER. A political of-

fender if accused of what is prima facie an
extraditable crime cannot be legally sur-

rendered, if the offence is of a political char-

acter, that is if it is incidental to, and forms
part of, a. political disturbance

; [1891] 1 Q.

B. 149 ; [1896] 1 Q. B. 108. See Extsamtion.

POLITICAL PARTIES. See Election;
Nomination.

POLITICAL QUESTION. One over which
the courts decline to take cognizance in

view of the line of demarkation between the

judicial branch of the government, on one
hand, and the executive and legislative

branches, on the other. ' Parker v. State, 133
Ind. 178, 32 N. E. 836, 33 N. E. 119, 18 L. K.
A. 567.

Questions expressly reserved by the con-
stitution to either the executive or the leg-

islature, and questions which, by necessary
implication of the constitution, are so re-

served—that is, questions the- decision of
whlcu by the judiciary would obviously em-
barrass the action of the legislative and ex-

ecutive within their respective spheres, or
which, owing to the superior sources of

knowledge, of the other two branches, the

courts are ill qualified to decide. 22 Harv. L.

K. 132.

The following have been held political

questions

:

As to who is the sovereign of a certain
country ; Pearcy v. Stranahan, 205 tJ. S. 257,

27 Sup. Ot. 545, 51 L. Ed. 793 ; the jurisdic-

tion of different sovereignties ; State v. Wag-
ner, 61 Me. 178; Pearcy v. Stranahan, 205
U. S. 257, 27 Sup. Ct. 545, 51 L. Ed. 793;
whether a state is republican in its form of
government ; State v. Summers (S. D.) 144 N.
W. 730 ; as to the status of Indian tribes ; Far-
rell V. U. S., 110 Fed. 942, 49 C. C. A. 183

;

whether a state constitution was duly or-

dained by the people; and where it has been
promulgated and recognized as in force by
the executive and legislative departments
and accepted by the people, the legality of its

adoption cannot be brought in question in a
federal court; Brickhouse v. Brooks, 165

Fed. 534 ; whether the initiative and referen-

dum provisions in the Oregon constitution

so- alter its form of government as to make

it no longer republican; Pacific S. Tel. Co.

V. Oregon, 223 -TJ. S. 118, 32 Sup. Ct. 224, 56

L. Ed. 377 ; whether a law is necessary with-

in the initiative and referendum provision

of the constitution, excepting from its provi-

sion for referendum laws which are neces-

sary for the immediate preservation of the

public peace, health or safety ; Kadderly v.

Portland, 44 Or. 118, 74 Pac. 710, 75 Pac,

222 ; whether or not property held as public

property is necessary for the public use;

Monroe v. Johnson, 106 La. 350, 30 South.

840; as to how long Cuba may rightfully

be occupied by the United States; Neely v.

Henkel, 180 U. S. 109, 21 Sup. Ct. 302, 45 L.

Ed. 448.

The courts will not declare an act to be a

tort in violation of the law of nations or of a

treaty, when the executive, congress and the

treaty-making power have all adopted it;

O'Reilly De Camara v. Brooke, 209 U. S. 45,

28 Sup. Ct. 439, 52 L. Ed. 676.

Courts will treat as subject to their juris-

diction any territory claimed by the political

department; Harrold v. Arrington, 64 Tex.

233.

A mere assertion of property rights will

not give jurisdiction over a political ques-

tion, where the assertion is merely added for

the purpose of conferring jurisdiction;

Georgia v. Stanton, 6 Wall. (U. S.) 50, 18 L.

Ed. 721 ; and the court refused to take juris-

diction of a suit, the real object of which
was to settle the right of succession between
Indian princes, although nominally brought

to test the title to property; 12 Calcutta W.
N. 777 (Calcutta High Court, 1908). But it

is held that municipal courts may determine

the title to property within their jurisdiction,

even though a political question is involved

;

12 Moore, Ind. App. 523.

It is within the province of the political

department to provide the mode in which im-

perfect rights of property under treaties

(such as that by which territory was ceded

by Mexico to the United States) may be se-

cured, and the courts have no jurisdiction

to enforce such rights except as delegated

to them by congress ; U. S. v. Sandoval, 167.

U. S. 278, 17 Sup. Ct 868, 42 L. Ed. 168.

Such questions frequently arise when there ,

is an attempt to enjoin an incumbent of ei-

ther the legislative or executive departments
from performing some act which he claims

the right to perform by virtue of his oflBce,

or to compel him to perform some act which
he declines or refuses to perform ; Parker v.

State, 133 Ind. 178, 32 N. E. 836, 33 N. E.

119, 18 L. R. A. 567.

P 01. 1 TICS. Everything that concerns the

government of the country. 2 Ves. Sr. 156.

POLL. A head. Hence poll-tax is the

name of a tax imposed upon the people at

so much a head.

To poll a jury is to require that each ju-

ror shall himself declare what is his verdict
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This may be done, at the Instance of either

party, at any time before the verdict is re-

corded, according to the practice in some
states. See People v. Goodwin, 18 Johns.

(N. Y.) 188, 9 Am. Dec. 203. In some states

it lies in the discretion of the judge ; Martin
V. Maverick, 1 McCord (S. C.) 24; State v.

Allen, 1 McCord (S. 0.) 525, 10 Am. Dec. 687;

Beale v. Hall, 22 Ga. 431. A defendant has

a right to a poll of the jury to ascertain

whether each member concurs in the verdict

but the exact words used by the juror in an-

swering are immaterial, if they indicate

clearly the assent of the individual mind to

the verdict ; Com. v. Buccieri, 153 Pa. 535,

26 Atl. 228. Where a court directs a verdict,

a party is not entitled to have the jury poll-

ed; Donoghue v. R. Co., 87 Mich. 13, 49 N.

W. 512.

In Massachusetts it is not the right of the

party, even in a capital case, to poll the ju-

ry; Com. v. Costley, 118 Mass. 1.

In Conveyancing. See Deed Poll.

POLL-TAX. A capitation tax; a tax as-

sessed on every head, i. e. on every male of

a certain age, etc., according to statute.

Webst. Diet. See Taxation.

POLLICITATION. In Civil Law. An of-

fer not yet accepted by the person to whom
it is made. Langd. Oontr. § 1.

It differs from a contract, inasmuch as the

latter includes a concurrence of intention in

two.. parties, one of whom promises some-

thing to the other, who accepts, on his part,

such promise. Grotius 1. 2, c. 2; Pothler,

Obi. pt 1, c. 1, s. 1, art. 1, § 2.

POLLS. The place where electors cast

in their votes.

POLLUTION OF WATERS. A riparian

proprietor is required to refrain from erect-

ing upon the banks of a water course any

works which will pollute the water and
thereby create a nuisance ; 9 Co. 59 ; 5 B. &
Aid. 1 ; Attorney-General v. Steward, 20 N.

J. Eq. 416; Call v. Buttrick, 4 Cush. (Mass.)

345; [1897] Ch. D. 96.

It is the right of the owner of land through
which a stream flows, to have the natural

flow free from pollution, as also from diver-

sion or obstruction ; and for an interference

with this right an action will lie ; Richmond
Mfg. Co. V. De Laine Co., 10 R. I. 106, 14 Am.
Rep. 658; Holsman v. Bleaching Co., 14 N.

J. Eq. 335 ; [1893] App. Cas. 691. An injury

to the purity of the water which affects the

riparian owner is considered an injury of

the same character as an obstruction or di-

version of the water; Dwight Printing Co.

V. Boston, 122 Mass. 583. So one who pol-

lutes his neighbor's spring is liable therefor

;

Ball V. Nye, 99 Mass. 582, 97 Am. Dec. 56;

Kinnaird v. Oil Co., 89 Ky. 468, 12 S. W. 937,

7 L. R. A. 451, 25 Am. St. Rep. 545 ; 29 Ch.

D. 115 ; and so is one who deposits fllth or

noxious matter on his own premises from

which it percolates through the soil; Good

V. Altoona City, 162 Pa. 493, 29 Atl. 741, 42

Am. St. Rep. 840; Robinson v. Coal Co., 57

Cal. 412, 40 Am. Rep. 118; 29 Ch. D. 115;

Decatur G. L. & 0. Co. v. Howell, 92 111. 19

;

Wilson V. New Bedford, 108 Mass. 261, 11

Am. Rep. 352; Perrine v. Taylor, 43 N. J.

Eq. 128, 12 Atl. 769.

Sources of the pollution of water for which

it has been held that an action would lie,

are: fouling by the discharge into it of

muriatic acid ; 7 H. & P. 160 ; sulphui-ic acid

;

5 Ch. D. 769 ; vitriol, having a corrosive ef-

fect on boUers ; Merrifield v. Lombard, 13

Allen (Mass.) 16, 90 Am. Dec. 172; dye
wares or dye liquors, madder, indigo, potash,

etc.; 16 Jur. N. S. 75; MacNamara v. Taft,

196 Mass. 597, 83 N. E. 310, 13 L. R. A. (N.

S.) 1044; heated water, which affects a

stream injuriously; 3 B. & Ad. 304; 2 K. &
J. 264 ; blood from a slaughter-house ; Attor-

ney-General V. Steward, 20 N. J. Eq. 415;

Woodyear v. Schaefer, 57 Md. 1, 40 Am. Rep.

419 ; setting up hog-pens, or lime-pits ; Hazel-

tine V. Case, 46 Wis. 391, 1 i\. W. 66,. 32 Am.
Rep. 715 ; Y. B. Hen. II. b. 6 ; Smiths v. Mc-
Conathy, 11 Mo. 517; the erection of a cess-

pool, placing near the water oil or manure;
Kinnaird v. Oil Co., 89 Ky. 478, 12 S. W.
937, 7 L. R. A. 451, 25 Am. St. Rep. 545;
placing the carcass of a dead animal in the

water; State v. Wahl, 35 Kan. 608, 11 Pac.

911.

It is not always actionable to discharge

Into a stream waste or Impure matter, but

it is a question for the jury whether such

use of it is, under the circumstances, rea-

sonable, and as a general rule the same
consideration would control as in case of ob-

structions of the water generally. It is nec-

essary to take into consideration the char-

acter of the stream, its natural uses and the

importance of the use proposed to be made
of it by the party complained of and the

extent and character of the injury to the

other party. , See Ang. Waterc. § 140 d.

One of the rights of a riparian owner by
reason of his location upon the banks of a
stream is to make use of the water to such
extent as he can without creating a nuisance
to his neighbors or to the public. This right

includes the casting of a certain amount of

pollution into the stream; 1 Farnham, Wa-
ters 288; Missouri v. Illinois, 200 U. S. 496,

26 Sup. Ct. 268, 50 L. Ed. 572, which held
that a nuisance must be shown before such
act will be forbidden. It is held that the
legislature may forbid such pollution with-

out infringing the constitutional rights of

the riparian owners, although no injury to

the public health or comfort is shown; Dur-
ham V. Mills, 141 N. C. 615, 54 S. E. 453, 7

D. R. A. (N. S.) 321; State v. Paper Co., 63

N. J. Eq. Ill, 51 Atl. 1019.

A riparian proprietor cannot use the wa-
ter in such manner as to pollute the atmos-
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phere, and it is no defence to an action for
so doing that the injury was public in its

character as affecting an entire community
and that it was a subject of criminal indict-

ment ; Story V. Hammond, 4 Ohio 376 ; and
if such a condition of things cannot be rem-
edied by action, equity will interfere to abate
the nuisance; Carlisle v. Cooper, 21 N. J.

Eq. 576 ; in all these cases where the injury
is continuous and irreparable so that an
action for damages is not an adequate rem-
edy, an injunction will be granted. See In-

junction. For a collection of eases in which
injunctions have been granted, see Amer.
& Eng. Dec. in Eq. 648, 653.

That one in possession of real estate may
recover damages for wrongful pollution of a
spring without showing title to the property

is held in Long v, R. Co., 128 Ky. 26, 107

S. W. 203, 13 L. R. A. (N. S.) 1063, 16 Ann.
Gas. 673.

The weight of authority is In favor of

the doctrine that an action by the lower
riparian owner will lie for the pollution of

the stream by a discharge into it of refuse

water from a mine, and that such action

may be enjoined; Beach v. Zinc Co., 54 N.

J. Eq. 65, 33 Atl. 286, where it was expressly

held that it was no defence, that the pollu-

tion was a natural and necessary result of

mining operations prosecuted in the ordinary

way. In this case the defendant was not
a riparian owner. The decree was affirmed

by the court of appeals where Garrison,

J., thus stated the conclusion: "A non-
riparian mine-ovmer may not artificially

cause the injurious discoloration of a nat-

ural water course, if, by the use of prac-

ticable means vrithin his knowledge and
under his control, he may carry on his min-

ing operations without injury to the right

of others,—a paraphrase of the maxim, "Sic

utere tuo ut alienum non Iwd^as."

The contrary doctrine was held in Penn-
sylvania in the case of Pennsylvania Coal

Co. V. Sanderson, 113 Pa. 126, a decision

which was criticised and expressly disap-

proved in the above case; and there were
two Pennsylvania cases contra, Sanderson v.

Coal Co., 86 Pa. 401, 27 Am. Rep. 711, and
Pennsylvania Coal Co. v. Sanderson, 94 Pa.

302, 39 Am. Rep. 785, which were overruled

in the third case by a bare majority of the

court. Referring to Pennsylvania Coal Co.

v. Sanderson, Lord Shand, in [1893] App.

Cas. 691, says : "This circumstance and the

grounds of the judgment seem to me to be

sufficient to deprive the case of any real

weight." One other case seems in a measure
to follow the Pennsylvania case ; Barnard v.

Sherley, 135 Ind. 547, 34 N. E. 600, 35 N. B.

117, 24 L. R. A. 568, 41 Am. St. Rep. 454;

where it was held that one who sinks an
artesian well on his own land, and uses the

water to bathe the patients in a sanitarium

erected by him on said premises, is not lia-

ble to injunction and damages for allowing

the water, after such use, to flow Into a
stream which crosses the land of an adjoin-

ing owner, and is the only natural and avail-

able outlet." Of this case it is remarked:
"There were, however, many features to dis-

tinguish this from the Sanderson case, so

that the adoption of the language of the lat-

ter was imnecessary. In the first place, the

pollution was slight; in the second, before

the water reached the plaintiflr's premises, it

was further defiled by passing through a

city; either of which would tend to defeat

the claim, apart from all other considera-

tions;" 3 Eng. & Am. Dec. in Eq. 652, by
Henry Budd.
The same writer draws attention to the

fact that "even in Pennsylvania, the doc-

trine of the Sanderson case is carefully

limited to the natural drainage of the mine
water; and any other means of getting rid

of it will be enjoined ;" id., citing Getting v.

Imp. Co., 7 Kulp (Pa.) 493. See, also, Long
V. Trexler, 8 Atl. 620. It has been intimated

that even the Pennsylvania doctrine uphold-

ing the right to pollute a water course with

mine water does not apply to streams from
which a municipal water supply is taken;

Com. V. Russell, 172 Pa. 506, 33 Atl. 709;

and a contrary decision was rendered by a
lower court in Union Water Co. v. Oil Co.,

21 Pittsb. L. J. (N. S.) 159.

In an action to recover damages for foul-

ing a stream so as to constitute a nuisance,

it is no defence that plaintiff's own acts con-

tributed to the injury; Bowman v. Hum-
phrey, 182 la. 234, 109 N. W. 714, 6 L. R. A.

(N. S.) 1111, 11 Ann. Cas. 131; Philadelphia

& R. R. Co. V. Smith, 64 Fed. 679, 12 C. C. A.

384, 27 L. R. A. 131.

The right of the lower riparian proprie-

tor to have the use of the stream unim-

paired, must be adjusted vnth due regard

to, the rights possessed by the upper ripa-

rian owner to use the stream for the proper

purposes, such as casting sewage or waste
therein; Prentice v. Gelger, 74 N. T. 341;

Haskell v. New Bedford, 108 Mass. 208;

Hayes v. Waldron, 44 N. H. 580, 84 Am. Dec.

105; and the necessary result of the legiti-

mate use of a stream for Irrigation, manu-
facturing, and domestic purposes, will have
a tendency, with the natural Increase of

population, to render the stream more im-

pure ; see Merrifield v. Worcester, 110 Mass.

221, 14 Am. Rep. 592 ; Pennsylvania Coal Co.

V. Sanderson, 113 Pa. 126, 6 Atl. 453, 57 Am.
Rep. 445; and the courts will not interfere

by injunction with extensive manufacturing

enterprises until satisfied from all the cir-

cumstances that there is no adequate rem-

edy at law, and that the failure to Interfere

will result In irreparable injury; New Bos-

ton C. & M. Co. V. Water Co., 54 Pa. 164.

That a creamery or tannery or other indus-

trial plant is a perfectly legitimate enter-
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prise, or one of great convenience and bene-

fit, is not a defence to an action for polluting

a stream, but it may still be a nuisance for

which an action will lie, though the utmost
care has been taken to avoid all just cause
of complaint; Hauck v. Pipe Line Co., 153

Pa. 366, 26 Atl. 644, 20 L. R. A. 642, 84 Am.
St. Rep. 710.

The pollution, by a properly constructed
city sewer, of a stream which Is the natural

drainage of the land on which the city is

built, gives no right of action to a lower
riparian owner whose mill property, con-

structed and operated before the building of
the city, is injured thereby ; Richmond v.

Test, 18 Ind. App. 482, 48 N. E. 610. A plain-

tiff was held entitled to recover damages
where sewers constructed by a city, polluted

a stream and the foul water found its way
to the two springs of the plaintiff, and he
was unable to obtain pure water by digging

wells, the whole underground supply being
polluted; Good v. Altoona City, 162 Pa. 493,

29 Atl. 741, 42 Am. St. Rep. '840. As a gen-
eral thing the circumstances of each case
must be considered by the court and the con-
flicting interests, carefully and judiciously

weighed, and no general rule can be framed
which will afford a rule to be applied by
the courts in all cases as matter of law.

The right to deposit in the stream must be
settled as a question of reasonable use in the

same way that courts deal vnth questions

of diversion or obstruction; Red River Roll-

er Mills V. Wright, 3.0 Minn. 249, 15 N. W.
167, 44 Am. Rep. 194; as to many uses of
the water, either by common consent or oth-

er obvious considerations, settled rules have
been established ; Redfield, C. J., in Snow
V. Parsons, 28 Vt 459, 67 Am. Dec. 723;

many of these cases may be found collected

in Gould, Waters § 220.

The legislature may authorize the com-
missioner of public works of a city to take
such measures as may be necessary to pro-

tect the city's water supply from pollution

;

Kelley v. New York, 89 Hun 246, 35 N. Y.

Supp. 1109. It may empower a local board
to prevent boating on a great pond in which
there are no private rights of property;

Sprague v. Minon, 195 Mass. 581, 81 N. B.

284. The right to protect the water supply
includes the right to prevent the casting of

sewage into the stream ; Missouri v. Illinois,

180 U. S. 208, 21 Sup. Ct. 331, 45 L. Ed. 497.

Where a municipal corporation was au-

thorized by statute to construct sewers and
discharge sewerage into the tide water It

was held liable for damages, caused by the

sewerage destroying the plaintifCs oysters,

although the damage involved no physical

taking of property; Huffmlre v. Brooklyn,

22 App. DIv. 406, 48 N. T. Supp. 132.

One who had permission to use the water
of a canal was held entitled to recover dam-
ages from a third person, who fouled the
water so that the plaintiff's boilers were in-

jured, the action of the defendant having

been without any authority ; 2 H. & N. 476

;

in a case in the Exchequer Chamber, al-

though the judgment was reversed on other

grounds, there was no dissent from the doc-

trine of the court below, "that he had no

right to cause dirty water to flow on his

neighbors' land'without some special right to

do so," but it was left doubtful whether the

mere permission of the riparian owner to

take the water out of the stream was sufli-

cient to authorize the action against the

wrong-doer either for diverting or fouling;

3 H. & N. 675.

Neither a municipality nor an individual

can acquire a prescriptive right to pollute a

stream when the pollution constitutes a pub-

lic nuisance; Miles City v. State Board of

Health, 39 Mont. 405, 102 Pac. 696, 25 L. R.

A. (N. S.) 589; Piatt Bros. & Co. v. Water-
bury, 72 Conn. 531, 45 Atl. 154, 48 L. R. A.

691, 77 Am. St. Rep. 335; Birmingham v.

Land, 137 Ala. 588, 84 South. 618 ; more par-

ticularly when the stream has been appro-

priated by statute for a municipal water
supply; Martin v. Gleason, 139 Mass. 183,

29 N. B. 664. But where it is not a public

nuisance, a prescriptive right may be ob-

tained by an upper riparian as against a
lower riparian owner; Alabama Consol. C.

& I. Co. V. Turner, 145 Ala. 639, 39 South.

603, 117 Am. St Rep. 61 ; Morris C. & B. Co.

V. Paper Co., 71 N. J. Eq. 481, 64 Atl. 746;

16 Can. S. C. 575; so of a city as. against a
lower riparian owner; Smith v. Sedalia, 152

Mo. 283, 53 S. W. 907, 48 L. R. A. 711, where
the deposit of city sewage was held not to

be a public nuisance. The prescription pe-

riod begins only from the time when an in-

jury had been sustained by the complaining
party; Lockwood Co. v. Lawrence, 77 Me.
297, 52 Am. Rep. 763; and the right of

pollution is limited by the user during the

period of acquiring the prescriptive right; L.

R. 2 Ch. App. 478; Bloomington v. Costello,

65 111. App. 407.

Notwithstanding the length of time a city

has discharged sewage into a stream, the

state may regulate or forbid it; Miles City
V. State Board of Health, 39 Mont 405, 102
Pac. 696, 25 L. R. A. (N. S.) 589.

See, as to pollution by municipalities,

Piatt V. Waterbury, 72 Conn. 581, 45 Atl. 154,

48 L. R. A. 691, 77 Am. St Rep. 385 ; State
V. Concordia, 78 Kan. 250, 96 Pac. 487, 20
L. R. A. (N. S.) 1050, and notes.

Where a drain laid by property owners of
a public street under permission from the
city opens into a natural stream, and there-

after, without express license from the city,

is used as a sewer to discharge sewage into

the stream, to the injury of a lower riparian
owner, the drain is a nuisance and the dty
is liable for not abating it; Mansfield v.

Bristor, 76 Ohio St. 270, 81 N. E. 631, 10 L.

R. A. (N. S.) 806, 118 Am. St Rep. 852, 10
Ann. Cas. 767.

The pollution of streams has been the
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subject of extended legislation in England,
which is embodied in the Rivers Pollution

Prevention Act, 1876 ; see Haworth on Rivers

Pollution.

A state board of health may forbid citizens

drinking polluted vrater; State Board v. St.

Johnsbury, 82 Vt. 276, 73 Atl. 581, 32 L. R.

A. (N. S.) 766, 18 Ann. Cas. 496.

POLYANDRY. The state of a woman
who has several husbands.

Polyandry is legalized only in Thibet. It

is inconsistent with the law of nature. See

Law or Nattjke.

POLYGAMY. The act or state of a person

who, knowing that he has two or more wives,

or that she has two or more husbands, mar-

ries another.

It differs from bigamy. Com. Dig. Jus-

tices (S 5) ; Co. 8d Inst. 88.

But bigamy is now commonly used even

where polygamy would be strictly correct;

1 Euss. Cr. 186, n. On the other hand, polyg-

amy is used where bigamy would be strictly

correct ; Mass. Gen. Stat. 1860, p. 817.

,

Every person ha^ang a husband or wife

living, who marries another, whether mar-
ried or single, in a territory or other place

over which the United States has exclusive

jurisdiction, is guilty of bigamy, and shall

be punished by a fine of not more than
five hundred dollars, and by imprisonment
for a term of not more than five years; R.
S. § 5352 .(Orim. Code, § 313) ; Miles v. U. S.,

103 U. S. 304, 26 L. Ed. 481.

An act of congress of March 3, 1887, was
passed for the express purpose of the sup-

pression of polygamy in Utah Territory.

It expressly annuls the act of territorial

legislation which contravenes its purposes

and provided for winding up the corporation

in the territory, known as the Church of

Jesus Christ of the Latter Day Saints, and
required the attorney-general to take pro-

ceedings for that purpose. The act contains

elaborate provisions for adjusting property

interests involved in this change, and pro-

viding severe penalties for violation of its

provisions; U. S. R. S. 1 Supp. 568. This
act was held constitutional ; Church of Jesus
Christ of L. D. S. v. U. S., 136 U. S. 1, 10

Sup. Ct. 792, 34 L. Ed. 478; where it was
also held that the pretence of religious belief

cannot deprive congress of the power to

prohibit polygamy and all other open of-

fences against the enlightened sentiment of

mankind.
See Bigamy ; Rexiqion ; Lascivious Co-

habitation.

POLYGARCHY. A term used to express a

government which is shared by several per-

sons.

POND. A body of stagnant water; a

pool. See Call. Sew. 103.

Any one has a right to erect a fish-pond;

the fish in it are considered as real estate,

and pass to the heir, and not to the executor;

Ow. 20. Where land bounding on a lake

or pond is conveyed, the grant extends only

to the water's edge if it is a natural pond

(some eases hold to low-water mark; Water-

man V. Johnson, 13 Pick. [Mass.] 261) ; but

to the middle of the stream if It is artificial;

Ang. Wat. Oours. § 41. See 3 Washb. R. P.

5th ed. *633.

By the common law, fresh water lakes

and ponds, except the great navigable lakes,

belong to the owners of the soil adjacent,

who own the soil usque ad flium aqum;
Hardin v. Jordan, 140 U. S. 371, 11 Sup. Ct.

808, 838, 35 L. Ed. 428. See Attorney Gen-

eral V. Pond Aqueduct, 133 Mass. 364. See
Lake.
That the public authorities have no statu-

tory right to lease ponds which are in pri-

vate ownership will not prevent a lease by
them from forming the basis of a prescrip-

tive title in the public ; Attorney General v.

Ellis, 198 Mass. 91, 84 N. B. 430, 15 L. R. A.

(N. S.) 1120.

PONE. (Lat. ponere, to put). In English

Practice. An original writ issuing out of

chancery, for the purpose of removing a

plaint from an inferior court into the su-

perior courts at Westminster. The word sig-

nifies "put" : put by gages, etc. The writ is

called from the words it contained when in

Latin, Pone per vadium et salvos plegibs,

etc. ; put by gage and safe pledges, etc. See

Fitzh. N. B. 69, 70 a; Digby, Hist. R. P. 71.

The writ of certiorari is now used in its

place.

PONENDIS IN ASSISIS. An old writ di-

recting a sheriff to empanel a jury for an
assize or real action. Whart Law Lex.

PONENDUM IN BALLIUM. A writ com-
manding' that a prisoner be bailed in cases

bailable. Whart. Law Lex.

PONENDUIVI SIGILLUM. A writ requir-

ing justices to put their seals to a bill of,

exceptions, according to Stat. West 2,
13'

Ed. I. c. 31. Whart. Law Lex.

PONERE (Lat). To put The word is

used, in the old law in various connections,
in all of which it can be translated by
the English verb "put" See Glanv. lib. 2,

c. 3.

PONIT SE (Lat puts himself). In Eng-

lisli Criminal Practice. When the defendant

pleads "not guilty," his plea is recorded by

the officer of the court, either by writing the

words "po se," an abbreviation of the words

ponit se super patriam (puts himself upon

his country), or, as at the central criminal

court, non cut 2 Den. O. O. 392. See Ar-

raignment.

PONTAGE. A contribution towards the

maintenance, rebuilding, or repairs of a

bridge. The toll taken for this purpose also

bears this name. Obsolete. Fleta, lib. 4» a

1, S 16.
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PONTIBUS REPARANDIS. An old writ

directed to the sheriff commanding him to

charge one or more to repair a bridge. Cow-
ell ; Reg. Orig. fol. 153.

POOL. A small lake of standing water.

By the grant of a pool, it is said both the

land and water will pass; Co. Litt. 5. Un-
doubtedly the right to fish, and probably the
right to use hydraulic works, will be ac-

quired by such grant; Bullen v. Runnels, 2

N. H. 259, 9 Am. Dec. 55 ; Co. Litt. 5 ; Bac.

Abr. Grants (H 3) ; Com. Dig. Grant (B 5);

Jackson v. Halstead, 5 Cow. (N. Z.) 216;
Cro. Jac. 150. See Lake.
A combination of stakes, the money de-

rived from which goes to the winner. Com.
V. Ferry, 146 Mass. 203, 15 N. E. 484. See
Gamino; Hobse Race.
A commercial term used to indicate a con-

tract between two competing railroad com-

panies, whereby they agree to divide all

their earnings over and above the amounts
required for the payment of operating ex-

penses. See Restraint of Tbade.

As a business term the word "pool," as

used in the phrase "real estate pool," means
no more than that certain individuals are

engaged in dealing in real estate as a com-
modity of trafilc. Kilboum v. Thompson,
103 U. S. 195, 26 L. Ed. 377.

POOLING AGREEMENT. See Restbaint
OF Tbade; Rates.

POOL SELLING. See Oamino.

POOR. Destitute; helpless and in ex-

treme want; Rhine v. Sheboygan, 82 Wis.

352, 52 N. W. 444 ; so completely destitute of

property as to require assistance from the

public; State v. Osawkee Tp., 14 Kan. 421,

19 Am. Rep. 99. In charities the poor need

not be (though they generally are) the sole

or especial object; 1 Jarm. Wills 217; but a

trust for the benefit of poor boys was held

not confined to those who required parish

reUef; 31 L. J. Ch. 810. See- Ohaeitable
Uses ; Legacy ; Paupee.

POOR DEBTORS. By the constitution of

the several states and territories, or by the

laws which exist for the relief of poor debt-

ors, it is provided in general terms that there

shall be no imprisonment for debt. But
this is usually qualified by provisions for

the arrest of debtors in certain enumerated
cases of fraud. The statutes in the different

states are very similar, and as a rule, re-

quire the creditor to make aflSdavit that the

debtor is about to remove some of his prop-

erty out of the jurisdiction of the court with
intent to defraud his creditors, or that, for

the same reason, he is about to dispose or

has disposed of his property, or that he is

fraudulently concealing it; or that the debt,

concerning which suit is brought, was fraud-

ulently contracted. Such in general is the

law in most of the states and territories.

Imprisonment for debt has been generally

prohibited by constitutional provision. In

some states it is conditioned upon the debtor

delivering up his property for the benefit of

his creditors. It was substantially abolish-

ed in England in 1869.

It may be stated generally that the object

of such statutes is to induce the defendant

to pay the debt, give security, or take advan-

tage of the insolvent laws or of some enact-

ments made especially for the relief of poor

debtors. It follows therefore that in most

of the states a person under arrest for debt

may obtain his release in any of these ways.

A poor debtor is usually compelled to resort

to one of the two last mentioned, and, al-

though the proceedings differ in the different

states, yet as a rule he is released upon de-

livering his property to a trustee, or taking

oath that he has not more than ten or twen-

ty dollars above the amount exempted by
statute in the particular state in which he
is confined.

Statutes authorizing imprisonment of one
who obtains food and lodging without pay-

ing th'erefor, with intent to defraud, are con-

stitutional ; Ex parte Milecke, 52 Wash. 812,

100 Pac. 743, 21 L. R. A- (N. S.) 259, 132

Am. St. Rep. 968; Ex parte King, 102 Ala.

182, 15 South. 524; State v. Yardley, 95

Tenn. 546, 32 S. W. 481, 34 L. R. A. 656.

They are usually held to impose the penalty,

not because of or for the purpose of collect-

ing the debt, but because of the fraud ; State
V. Benson, 28 Minn. 424, 10 N. W. 471 ; State

V. Yardley, 95 Tenn. 546, 32 S. W. 481, 34 L.

R. A. 656; State v. Engle, 156 Ind. 339, 58
N. E. 698.

POOR LAW BOARD. A government board
appointed by statute 10 & 11 Vict. c. 109, to

take the place of poor law commissioners,
who had general management of the poor
and the funds for their relief. The poor law
board is now superseded by the local govern-
ment board, established under 34 & 35 Vict,

c. 70 ; 3 Steph. Com. 49.

POOR RATE. A rate levied by church
authorities for the relief of the poor.

POPE. The bishop of Rome and head of
the Roman Catholic church. He is elected

by certain ofiicers called cardinals, and re-

mains in power during life. In the 9th Col-
lation of the Authentics it is declared the
bishop of Rome hath the first place of sitting

in all assemblies, and the bishop of Constanti-
nople the second. Ridley, Civ. & Eccl. L. pt
1, c. 3, § 10.

"It does not appear necessary that a Pope
be selected either from the ranks of the Car-
dinals or that he be in Orders." 1 Halleck,
Int. L., Baker's ed. 104.

The Catholic powers concede the preceden-
cy to the Pope as the visible head of the
church; but Russia and Turkey and the
Protestant states of Europe consider him
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only as the bishop of Rome, and a sovereign
prince, although since September 20, 1870,

he has been dispossessed of substantially all

his territory. By the Italian decree of May
13, 1871, he is guaranteed his sovereign
rights and other immunities by Italy, but he
has refused to accept this decree. He main-
tains diplomatic relations with France and
some other Catholic states; id. 118.

Though deprived of the territorial domin-
ion which he once enjoyed, he holds, as sov-

ereign pontifE and head of the Roman
Church, an exceptional position. Though, in

default of territory, he is not a temporal sov-

ereign, he is in many respects treated as

such. He has the right of active and passive

legation, and his envoys of the first class,

his apostolic nuncios, are specially privileg-

ed. Nevertheless he does not make vcar, and
the conventions which he concludes with
states are not called treaties but concordats.

1 Moore, Dig. Int. L. 39, cited in Ponce v.

Church, 210 U. S. 318, 28 Sup. Ct. 737, 52 L.

Ed. 1068.

See Roman Catholic Chtjech.

POPULAR ACTION. An action given by
statute, to any one who will sue for the pen-

alty. A qui tam action. Dig. 47. 23. 1.

POPULAR SENSE. The sense in which a
subject is understood by those conversant
therewith. 1 Ex. D. 248, adopted in Wester-
lund V. Min. Co., 203 Fed. 599, 121 C. C. A.

627.

POPULAR USE. The occasional and pre-

carious enjoyment of property by the mem-
bers of society in their individual capacity,

without the power to enforce such enjoyment
according to law. Gilmer v. Lime Point, 18
Cal. 238.

POPULISCITUM (Lat.). An act of the
commons ; same as pleMscitum,. Alnsworth,
Diet.

A law passed by the whole people assem-
bled in comitia centiiriata, and at the pro-

posal of one of the senate, instead of a trib-

une, as was the case with a pleMscitum.
Tayl. Civ. Law 178; Mackeldey, Civ. Law §

26.

PORCH. A portico; a shelter in front of
a door. Attorney General v. Ayer, 148 Mass.
584, 20 N. E. 451.

PORT. A place to which the officers of

the customs are appropriated, and which in-

cludes the privileges and guidance of all

members and creeks which are allotted to

them. 1 Chltty, Com. Law 726 ; Postlewaith,

Com. Diet. According to Dalloz, a port is a
place within land, protected against the
waves and winds and affording to vessels a
place of safety. By the Roman law a port

is defined to be locus conclusus quo impor-

tofitur meroes et wide exportantur. Dig. 50.

16. 59. See Packwood v. Walden, 7 Mart. N. S.

(Lai) 81. In the revenue laws it is synony-

mous with district, when the limits of the

port and district are the same; Ayer v.

Thacher, 3 Mas. 153, Fed. Oas. No. 684. As
used in the R. S. § 4347 it means any place

from which merchandise may be shipped.

A port differs from a haven, and includes

something more. First, it is a place at which
vessels may arrive and discharge or take in

their cargoes. Second, it comprehends a
ville, city, or borough, called in Latin caput
corpus, for the reception of mariners and
merchants, for securing the goods and bring-

ing them to market, and for victualling the

ships. Third, it is impressed with its legal

character by the civil authority. Hale, de
Portibus Mar. c. 2; 1 Hargr. Tracts 46, 73;

Bac. Abr. Prerogative (D 5) ; Com. Dig.

Navigation (E); Co. 4th inst. 148; 2 Chitty,

Com. L. 2; Dig. 50. 16. 59; 43. 12. 1. 13; 47.

10. 15. 7 ; 39. 4. 15.

The exact meaning of the term was con-

sidered by Lord Esher, M. R., in .15 Q. B. D.
580. He held that it was not usually the le-

gal port as defined by acts of Parliament,
but, "a place of safety for the ship and goods,

whilst the goods are being loaded and un-

loaded"; that there never would be a port

in the ordinary business sense of the word,
unless there was some element of safety in

it for the ship and goods, and that nothing
was more certain to be such a port than a
natural port; that a natural port was "a
place in which the conformation of the land
with regard to the sea is such that, if you
get your ship within certain limits, she is in

a place of safety for loading and unloading"

;

that any place at which the loading and un-

loading took place might safely be inferred

to be within "the port," as understood by the

parties ; that beyond the place of loading and
unloading, the port would extend to any fur-

ther space over which the court authorities

were in the habit of exercising "port disci-

pline."

In L. R. 4 Ex. 238, 245, Byles, J., said:

"The passage from Lord Hale, de Portiius

Maris (ch. 2, p. 46), shows that the limits of

a port may depend on the existence of

wharves, quays, buildings, and other con-

veniences. It may accordingly, from time
to time, vary and increase with the increase

of population and of buildings. Lord Hale
further says : "The port of London anciently

extended to Greenwich in the time of Ed-
ward I. and Gravesend is a member of it.

The extent of a port therefore after a lapse

of years may become a question of fact."

In the same case below the meaning of

"port" generally was considered by Martin,

B.; L. R. 3 Ex. 330, 345. See Home Port;
Domestic Poet.

PORT OF DELIVERY. This is sometimes
used to distinguish the port of unlading or

destination, from any port at which the ves-

sel touches for other purposes. The Two
Catherines, 2 Mas. 319, Fed. Oas. No. 14,288.
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PORT OF DEPARTURE. As used in the
United States statutes requiring a ship to

procure a bill of health from the consular
officer at the place of departure, it is not
the last port at which the ship stops while
bound for the United States, but the port
from which she cleared. The Dago, 61 Fed.
986, 10 0. 0. A. 224.

PORT OF DESTINATION. As used in a
time policy, the phrase has been held to

mean any foreign port to which the vessel

may be destined during the voyage, as well
as her home port, and to include any usual
stopping place for lading or unlading cargoes.

Cole V. Ins. Co., 12 Gray (Mass.) 501, 74
Am. Dee. 609.

PORT OF DISCHARGE. The place where
the substantial part of the cargo is discharg-

ed has been held to be such, although done
with the intent to complete the discharge at
another basin. Bramhall v. Ins. Co., 104
Mass. 510, 6 Am. Rep. 261. Some cargo
must be discharged to make the port of des-

tination the port of discharge ; U. S. v. Bar-
ker, 5 Mas. 404, Fed. Cas. No. 14,516. See,

further, Kimball v. The Anna Kimball, 2
ClifC. 4, Fed. Cas. No. 7,772.

PORT RISK. A risk upon a vessel whilst
she is lying in port and before she has taken
her departure on another voyage. Nelson v.

Ins. Co., 71 N. Y. 459.

PORT TOLL. The toll paid for bringing
goods into a port. •

PORTATICA (L. Lat). In English Law.
The generic name for port duties charged
to ships. Hargr. Law Tracts 64.

PORTER. The name of an ancient Eng-
lish officer who bore or carried a rod before
the justices. The door-keeper of the English
parliament also bears this name.
One who is employed as a common carrier

to carry goods from one place to another in
the same town is also called a porter. Such
person is, in general, answerable as a com-
mon carrier. Story, Bailm. § 496.

PORTGREVE (from Sax. gerefa, reeve or
bailifC, and port) . A chief magistrate in cer-
tain maritime towns. The chief magistrate
of London was anciently so called, as ap-
pears from a charter of king William I.

Instead of this portgreve of London, the suc-
ceeding king appointed two bailiffs, and aft-

erwards a mayor. Camden, Hist. 325.

PORTION. That pait of a parent's estate,

or the estate of one standing in loco parentis,

which is given to a child. 1 Vern. 204. See
8 Com. Dig. 539 ;. 16 Viner, Abr. 432 ; 1 Belt,

Suppl. Ves. 34, 58, 303 ; 2 id. 46 ; Appeal of
Lewis, 108 Pa. 137; Holly v. State, 54 Ala.
240.

The part, share, or division, made for a
child by the parent. Dickison v. Dickison,

. 138 IlL 541, 28 N. E. 792, 32 Am. St Rep.
163.

PORTION DISPONIBLE. In French Law.

The part of a person's estate which he may
bequeath to others than his natural heirs.

A parent having one legitimate child may
dispose of one-half only of his property;

leaving two, one-third only; and leaving

three or more, one-fourth only ; and it mat-

ters not whether the disposition is inter vi-

vos, or by will. See Legitime.

PORTIONIBUS. Is properly employed to

mean a portion of the tithes of one parish

claimed by the rector of another parish. 4

CI. & F. 1.

PORTORIA (Lat). In Civil Law. Duties

paid in ports on merchandise. Code 4. 61. 3.

Taxes levied in old times at city gates.

Tolls for passing over bridges. Vicat, Voc.

Jur. ; Spelman, Gloss.

PORTO RICO. By the ratification of the

treaty of peace with Spain, Porto Rico be-

came subject to the legislative power of

Congress,, but, pending the action of Con-

gress, and the necessary delay in establish-

ing civil government, there was no inter

regnum, and the authority to govern the ter-

ritory ceded by the treaty was, by the law
applicable to conquest and cession, under
the military control of the president as com-
mander-in-chief ; Santiago v. Nogueras, 214

U. S. 26,0, 29 Sup. Ct. 608, 53 L. Ed. 989.

The purpose of the organic act of April 12,

1900, was to give local self-government, con-

ferring an autonomy similar to that of the

states : Gromer v. Dredging Co., 224 U. S.

362, 32 Sup. Ct 499, 56 L. Ed. 801; Porto
Rico V. Rosaly Y Castillo, 227 U. S. 270, 33

Sup. Ct. 352, 57 L. Ed. 507.

Since April 11, 1899, Porto Rico has been
de facto and de jv/re American territory. Its

history and its legal and political institu-

tions up to its annexation are matters which
must be recognized, as are the ancient laws
and institutions of many of our states, when
matters come before it from their several
jurisdictions. The court vnll take judicial

notice of the Spanish law as far as it ef-

fects our Insular possessions. It is pro tanto
no longer foreign law; Ponce v. Church, 210
U. S. 296, 28 Sup. Ot. 737, 52 L. Ed. 1068.

While it has not for all purposes been in-

corporated into the United States, it is not
foreign territory; De Lima v. Bidwell, 182
U. S. 1, 21 Sup. Ct 743, 45 L. Ed. 1041 ; nor
are its citizens aliens ; American R. Co. v.

Didricksen, 227 U. S. 145, 33 Sup. Ct. 224, 57
L. Ed. 456, following Gonzales v. ViHiams,
192 U. S. 1, 24 Sup. Ct 171, 48 L. Ed. 317.
Its organization is in most essentials that
of a territory; American R. Co. v. Didrick-
sen, 227 U. S. 145, 33 Sup. Ct 224, 57 L. Ed.
456, following New York v. Bingham, 211 U.
S. 468, 29 Sup. Ct 190, 53 L. Ed. 286.

When Spain's sovereignty was withdrawn,
the Spanish Governor-General and all other
officers of the crown of Spain whose author-
ity consisted In the exercise of the royal
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prerogatives delegated to them, ceased to ex-
ercise such authority, and the powers pos-
sessed by them under the royal decree of
1878 in regard to the formation of corpora-
tions did not pass to the authority of the
United States; Moore, Int. Law § 9S.

By the act of April 12, 1900, in relation to

the government of Porto Eico, the commis-
sioner of navigation was empowered to make
such regulations, subject to the approval of

the secretary of the treasury, as he might
deem expedient for the nationalization of all

vessels owned by the inhabitants on the date
of the exchange of the ratifications of the

treatry of cession, and which continued to

be so owned up to the time of such national-

ization, and for their admission to all the
benefits of the coasting trade of the United
States.

The power to dispose permanently of the

public lands and property rests in congress
and, in the absence of a statute conferring

such power, cannot be exercised by the ex-

ecutive; 1 Moore, Int. L. § 93.

The title of the Roman Catholic church in

Porto Rico to churches erected and dedicated
to religious uses, is not atCected by the fact
that some of the funds for building or re-

pairing them were public funds appropriated
by the municipality of Ponce, where such
appropriations were made without reserva-

tion or restriction ; Ponce v. Roman Catholic
Church. 210 U. S. 296, 28 Sup. Ct. 737, 52
L. Ed. 1068.

See Phiuppines ; Militakt Occupation.

PORTRAIT. A picture of a person paint-

ed from life or from reasonable materials,

if there are such, from which a likeness can
be framed; or a picture painted after a
man's death and meant to represent him.
If there is nothing affording the materials
for the portrait, it is completely an ideal one
and cannot properly be called a portrait;

Lord Lyndhurst, in 14 L. J. Oh. 73.

PORTSALES. Auctions were anciently so
called, because they took place in ports.

PORTSOKA, or PORTSOKEN. Any place

within the jurisdiction of a city. Cowell.

PORTUGAL. A republic of Europe. The
revolution occurred October 5, 1910, and the

new government was formed immediately
afterwards. The executive is vested in a
president and a responsible cabinet of seven

members. The legislature consists of two
chambers.

The Codigo Civil Portuguez was estab-

lished in 1868. The law is administered in

about one hundred and twenty public law
courts and a high court o^ appeal at Lis-

bon. There are three high courts at Lis-

bon and there are also three other high

courts in other districts. Some cases are

tried before a jury. ,

POSITIONS. In pleading in ecclesiastical

courts, the numbered paragraphs of a de-

tailed statement, prepared by each of the

parties, of the facts in support of his plead-

ings. Langdell, Eq. PI.

POSITIVE. Express; absolute; not doubt-

ful. This word is frequently used in com-

position. "

POSITIVE CONDITION. One in which
the thing which is the subject of it must
happen: as, if I marry. It is opposed to a

negative condition, which is where the thing

which is. the subject of it must not happen:
as, if I do not marry.

POSITIVE EVIDENCE. That which, if

believed, establishes the truth or falsehood

of a fact in issue, and does not arise from
any presumption. It is distinguished from
circumstantial evidence. 3 Bouvier, Inst n.

3057.

POSITIVE FRAUD. See Fbatjd.

POSITIVE LAW. Law actually ordaiiied

or established', under human sanctions, as

distinguished from the law of nature or

natural law, which comprises those consid-

erations of justice, right, and universal ex-

pediency that are announced by the voice of

reason or of revelation. Municipal law is

chiefly, if not essentially, positive; while

the law of nations has been deemed by many
of the earlier writers as merely an applica-

tion of the law of nature. That part of the

law o£ nations which rests on positive law
niay be considered in a threefold point of

view :—1. The universal voluntary law, or

those rules which become law by the uni-

form practice of nations in general, and by

the manifest utility of the rules themselves;

2. The customary law, or that which, from

motives of convenience, has, by tacit but

implied agreement, prevailed, not necessarily

among all nations, nor with so permanent a

utility as to become a portion of the uni-

versal voluntary law, but enough to have ac-

quired a pi-escriptive obligation among cer-

tain states so situated as to be mutually

benefited by it. 1 Taunt 241; 3. The con-

ventional law, or that which is agreed be-

tween particular states by express treaty, a

law binding on the parties among whom
such treaties are in force. 1 Chitty, Com.
Law 28. See Law.

POSSE (Lat). To be able. This word is

used substantively to signify a possibility.

For example, such a thing is in posse, that

is, such a thing may possibly be. When the

thing is in being, the phrase to express it

is, in esse.

POSSE COMITATUS (Lat). The power
of the county.

The sheriff, or other peace officer, has

authority by the common law, while act-

ing under the authority of the writ of the

United States, commonwealth, or people, as

the case may be, and for the purpose of
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preserving the public peace, to call to Ms
aid the posse comitatus; 1 Bla. Com. 343.

But with respect to writs which issue in

the first instance to arrest in civil suits, or

on mesne process, the sheriff is not Douncl

to take the posse comitatus to assist him in

the execution of them ; though he may, if

he pleases, on anticipated, or actual resist-

ance to the execution of the process ; Co.

2d Inst. 193; Co. 3d Inst. 161 ; Coyles v.

Hurtin, 10 Johns. (N. Y.) 85; State v. Al-

lison, 47 N. C. 339.

Although the sheriff is not bound upon
a capias ad respondendum to take the posse
comitatus, it has been held to be his duty
to do so if he has any reason to anticipate

resistance; nor can it be said to be a hard-

ship on the sherifl? that he should be bound
to provide against resistance; 12 Jurist 1052;

Winst. 144. And likewise with reference to

a capias ad satisfaciendum; Abbott v. Hol-

land, 20 Ga. 598; and he cannot, in an action

for escape, plead that the prisoner was res-

cued; id.

Having the authority to call in the as-

sistance of all citizens, he may equally re-

quire that of any individual; but to this

general rule there are some exceptions;

persons of infirm health, or who lack un-

derstanding, minors under the age of fif-

teen years, women, and perhaps some oth-

ers, it seems, cannot be required to assist the

sheriff, and are, therefore, not considered as

a part of the power of the county; Viner,

Abr. Sheriff (B).

A refusal on the part of an individual

lawfully called upon to assist the ofScer in

putting down a riot is indictable; 1 Carr.

& M. 314. In this case will be found the

form of an indictment for this offence.

Although the sheriff is acting without au-
thority, yet it would seem that any person
who obeys his command, unless aware of

that fact, will be protected ; MeMahan v.

Green, 34 Vt. 69, 80 Am. Dec. 665.

An individual not called upon by the

sheriff to lend his aid does so at his peril;

Kirbie v. State, 5 Tex. App. 60. In a case
where the defendant assisted a sheriff's of-

ficers in executing a writ of replevin without
their solicitation, the court held him justi-

fied in so doing; 2 Mod. 244; see Williams
V. Bunker, 78 Me. 373, 5 Atl. 882; Keed v.

Elce, 2 J. J. Marsh. (Ky.) 44, 19 Am. Dec.
122; Bac. Abr. Sheriff (N) ; Comfort v.

Com., 5 Whart. (Pa.) 437.

The employment of the army in this way
is forbidden; Act of June 18, 1878.

See Sheriff; Peace; Maetial Law.

POSSESSED. This word is- applied to

the right and enjoyment of a termor, or a
person having a term, who is said to be

possessed, and not seised. Bac. Tr. 335;

Dy. 369. It is sometimes synonymous with

"seised" ; Flowers v. Flowers, 89 Ga. 632, 15

S. EX 834, 18 L. E. A. 75.

"Possessed" is a variable term in the law,

and has different meanings as it is used in

different circumstances. It sometimes im-

plies a temporary interest in lands; as w.e

say a man is possessed, in contradistinction

to being seised. It sometimes implies the

corporal having; as we say a man is seised

and possessed. But it sometimes implies no

more than that one has a property in a

thing; that he has it as owner; that it is

his ; Thompson v. Moran, 44 Mich. 603, 7 N.

W. 180.

POSSESSIO (Lat). In Civil Law. The

detention of a thing: divided into

—

first,

natural, or the naked detention of a thing,

without Intention to acquire ownership;

second, civil, or the detention of a thing to

which one has a right, or with intention of

acquiring ownership. Hein. Elem. Jw. Civ,

§ 1288 ; Mackeldey, Civ. Law § 210.

in Old English Law. Possession; seisin.

Law Fr. & Lat. Diet.; 2 Bla. Com. 227;

Bracton, fib. 2, c. 17; Cowell, Possession.

But seisina cannot be of an estate less than

freehold; possessio can. Slater v. Rawson,

1 Mete. (Mass.) 450.

POSSESSIO FRATRIS (Lat. the brother's

possession). A technical phrase applied In

the English law relating to descents, to de-

note the possession by one in such privity

with a person as to be considered the per-

son's own possession.

By the common law, the ancestor from
vehom the inheritance was taken by descent

must have had actual seisin of the lands,

either by his own entry, or by the posses-

sion of his own or his ancestor's lessee for

years, or by being in the receipt of rent

from the lessee of the freehold. But there

are qualifications as to this rule, one of

which arises from the doctrine of possessio

fratris. The possession of a tenant for

years, guardian, or brother is equivalent to

that of the party himself, and is termed
possessio fratris; Littl. sect. 8; Co. Litt. 15

a; 3 Wills. 516; 7 Term 386.

In Connecticut, Delaware, Georgia, Mas-
sachusetts, New Jersey, New York, Ohio,

Pennsylvania, Rhode Island, South Carolina,

and Virginia, the real and personal estates

of intestates are distributed among the heirs

without any reference or regard to the
actual seisin of the ancestor; Reeve, Dese.

377; Hillhouse v. Chester, 3 Day (Conn.)

166, 3 Am. Dec. 265; Gardner v. Collins, 2

Pet. (U. S.) 59, 7 L. Ed. 347; In Maryland,
New Hampshire, North Carolina, and Ver-
mont, the doctrine of possessio fratris, it

seems, is recognized ; Chirac v. Relnecker, 2
Pet. (U. S.) 625, 7 L. Ed. 538. Reeve, Desc.

377; 4 Kent 384.

POSSESSION. The detention or enjoy-

ment of a thing which a man holds or ex-

ercises by himself, or by another who keei)s

or exercises it in his name.
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By the possession of a thing we always
conceive the condition in which not only
one's own dealing with the thing Is physi-
cally possible, buf every other person's deal-

ing with it Is capable of being excluded.
Thus, the seaman possesses his ship, but
not the water in which it moves, although
he makes each subserve his purpose.

It expresses the closest relation that can
exist between .a corporeal thing and the
person who possesses it, implying an actual,

^physical contact, as by sitting or standing
'upon a thing; Bryan v. Spivey, 109 N. O.

57, 13 S. E. 766.

Actual possession exists where the thing
is in the immediate occupancy of the party.

Simpson v. Blount, 14 N. C. 34.

Constructive possession is that which ex-

ists in contemplation of law, without actual

personal occupation. Hubbard v. Austin, 11
Vt. 129. And see 2 Bla. Com. 116.

There is no word more ambiguous in its

meaning than possession. It is '^variably

used to describe actual possession and con-

structive possession, which are often so

shaded Into one another that it Is difficult to

see where one ends and the other begins

;

National Safe Deposit Co. v. Stead, 232 U.

S. 58, 34 Sup. Ct. 209, 58 L. Ed. .

"Possession is the occupation of anything

with the intention of exercising the rights of

ownership in respect to it." Hunter, Kom.
Law 209. Natural possession {naturalis pos-

sessio) implies mere physical contact with

a thing, apart from all attempted exercise

of rights with respect to it. Taylor, Jurispr.

545. The lower degree of control was known
to the later civilians as dstentio. Id. 544.

In order to complete a possession, two
things are required : that there be an oc-

cupancy, apprehension, or taking; that the

taking be with an Intent to possess (animus
possidendi) : hence persons who have no

legal wills, as children and idiots, cannot

possess or acquire possession ; Pothier

;

Etienne. See 1 Mer. 358. But an infant of

sufficient understanding may lawfully ac-

quire the possession of a thing ; Mitch. K. E.

259.

Proof of the possession of property is com-

monly said to be prima facie evidence' of

title to it; and this is so with respect to

land, in which case it has been held that

proof of possession Is sufficient evidence of

title to maintain an action against a powder
company for damages caused by an explo-

sion; Hazard Powder Co. v. Volger, 58 Fed.

152, 7 C. O. A. 130. This particular, phrase

that possession is prima fade evidence of

title has been very much criticised by Sir F.

Pollock, who says that "it would be less in-

telligible at first sight, but not less correct

to say that in the developed system of com-

mon-law pleading and procedure as It exist-

ed down to the middle of this century, proof

of title was evidence only of a right to pos-

sess." Poll. Torts 317. Under the common-

law forms of action, possession was of the

utmost importance and was rather to be

considered thin ownership. "An owner in

possession was protected against disturb-

ance, but the rights of an owner out of pos-

session were obscure and weak. To this

day it continues so with regard to chattels.

For many purposes the true owner of goods
is the person, and the only person, entitled

to immediate possession." Poll. Torts 316.

Commenting on the suggestion sometimes
made that there Is no doctrine of possession

in our law, the same author says : "The rea-

son of this appearance, an appearance cap-

able of deceiving even learned persons, is

that possession has all but swallowed up
ownership; and the rights of a possessor,

the one entitled to possess, have all but

monopolized the very name of property." Id.

317.

"Legal possession does not necessarily

coincide either with actual physical con-

trol ... or vsdth the right to possess

(constantly called property in our books),

and it need not have a rightful origin." Id.

318. "The common law, when it must choose

between denying legal possession to the per-

sons apparently in possession and attribut-

ing it to a. wrongdoer, generally prefers the

latter course. In Roman law there is no

such general tendency, though the results

are often similar." Id. 319.

Judge Holmes considers possession a con-

ception only less Important than contract,

and he contends that the English system is

far more civilized than the Koman. He
seeks to answer the question which presents

so much difficulty to German philosophers:

"Why is possession protected by the law
when the possessor Is not also an owner?"
His reply is that "possession is to be pro-

tected because a man by taking possession

of an object has brought It within the

sphere of his will; he has extended his

personality into or over that object."

Holmes, Com. Law 207. "Bights of owner-

ship are substantially the same as those in-

cident to possession. . . . The owner is

allowed to exclude all and is accountable to

no one ; the possessor is allowed to exclude

all but one and Is accountable to no one but

him." Id. 246. See Holmes, Common Law,

Lect. 6 ; Pollock, Torts, 5th ed. ch. 9 ; F. W.
Maltland in 1 Law Quart. Rev. 324; 2 id.

481.

A very high degree of legal protection is

accorded to one lawfully in possession and,

whether its origin is rightful or not, a

stranger cannot be heard In opposition to

it. The true owner may be heard, but an
intruder never. It Is said, however, that

the bald proposition that possession is a

good title against a wrongdoer Is inac-

curate, If stated entirely without a qualifi-

cation, and that the true limits of the bare

possessor's right to recover damages . for in-

terference with his possession are : 1. If the
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defendant cannot show who the true owner
Is, the bare possessor may recover the same
measure of damages as if he were the true

owner, whether he is liable over to the own-
er or not. 2. Where the true owner is

shown, the bare possessor cannot recover the
value of the goods taken or the diminution
in their value, or for injury, unless he is

liable over to the owner. 3. Whether the
true owner be shown or not, the possessor
may recover damages for the taking or tres-

pass; nomiual or substantial, as the taking Is

or is not attended with aggravation. 7 Law
Quart. Kev. 242.

Possession in the Roman law is the sub-

ject of an extended discussion by J. M. Light-

wood in 3 Law Quart. Rev. 32, who takes is-

sue with Judge Holmes' treatment of that
subject, as 'to which he says, that although
the differences between the two systems are
very striking, Judge Holmes treats the civil-

ians with scant respect, although "the
knowledge he shows of their rights proves
that he has himself by no means neglected
them and we shall not be far wrong in fol-

lowing his practice rather than his precept."

Sir F. Pollock (Genius of Com. Law 120)

states a few "comprehensive principles as to

possession" in the common law in their sim-

plest form: 1. Possession in fact is such ac-

tual exclusive control as the nature of the
thing admits. 2. Possession in law, the
right which is protected by possessory reme-
dies, generally follows possession in fact, but
does not necessarily cease when possession

in fact ceases. The chief exception to this

rule is that a servant in charge of his mas-
ter's goods has not possession in law. 3.

Possession in law continues until determined
in some way which the law definitely recog-

nizes, beyond the mere absence or failure

of a continuing intent to possess. 4. Posses-

sion in law is a commencement of title ; in

other words the possessor can deal with the

thing as an owner against all persons not

having a better title and this protection ex-

tends to persons deriving title from him 'in

good faith. 5. When possession in fact is so

contested that no ' one can be said to have
actual effective control, possession in law
follows the better title. It is true that ev-

ery one of these principles, in its application

to the complex facts of life, may call for

careful and even subtle elaboration. But I

am free to maintain that in themselves they

are adequate and rational. We take the

line of making legal possession coincide with
apparent control so far as. possible; the Ro-
man law takes the opposite line of unwil-

lingness to separate legal possession from
ownership or what we call 'general proper-

ty' ; and I venture to think our way both the

simpler and the better."

Failure to take possession is sometimes
considered a badge of fraud, in the trans-

fer of personal property. See Sam;; Moet-
OAG£.

Possession of real property will be pre-

sumed to accompany ownership until the

contrary is proved; and constructive posses-

sion consequent upon legal ownership is suf-

ficient as against mere trespassers; Gon-

zales V. Ross, 120 U. S. 605, 7 Sup. Ot. 705,

30 L. Ed. 801. -Long continued possession

and use of real property creates a presump-

tion of lawful origin ; Bradshaw v. Ashley,

180 U. S. 59, 21 Sup. Ct. 2S7, 45 L. Bd. 423;

and this presumption need not rest upon be-

lief that a conveyance was in point of fact

executed; Fletcher v. Fuller, 120 U. S. 534,

7 Sup. Ct. 667, 30 L. Ed. 759.

When it is not based on legal right, but

secured by violence and maintained with

force and arms, possession cannot furnish

the basis of a right; Lyle v. Patterson, 22S

U. S. 211, 33 Sup. Ct. 480, 57 L. Ed. 804.

Securities of a decedent, which he had
kept in a safe-deposit box, to which he alone

had access, are not "in the possession or un-

der the control" of the safe-deposit compa-

ny ; People v. Mercantile Safe-Deposit Co.,

159 App. Div. 98, 143 N. Y. Supp. 849, contra,

National S.-D. Co. v. Stead, 250 lU. 584, 95

N. E. 973, Ann. Gas. 1912B, 430.

See Pollock & Wright, Possession ; Hol-

land, Jurisprudence; Savigny, Rechts des

Besitzes ; Austin, Jurisprudence ; Salmond,
Jurisprudence.

See Advebse Possession ; Limitations.
In Louisiana. Civil possession exists when

a person ceases to reside in a house or on
the land which he occupied, or to detain the

movable which he possessed, but without in-

tending to abandon the possession. It is the

detention of a thing by virtue of a just title

and under the conviction of possessing as

owner. La. Civ. Code, art. 3392, 3394.

Natural possession is that by which a man
detains a thing corporeal; as, by occupying
a house, cultivating ground, or retaining a
movable in his possession. Natural posses-
sion is also defined to be the corporeal de-

tention of a thing which we possess as be-
longing to us, without any title to that po.s-

session, or with a title which is void. La.
Civ. Code, art. 3391, 3393.

Possession applies properly only to cor-

poreal things, movables and Immovables.
The possession of Incorporeal rights, such
as servitudes and other rights of that na-
ture, is only a gwcwi-possesslon, and is exer-

cised by a species of possession of which
these rights are susceptible. Id. art. 3395.

Possession may be enjoyed by the proprie-

tor of the thing or by anotiier for him : thus,

the proprietor of a house possesses it by his

tenant or farmer.

To acquire possession of a property, two
things are requisite: the intention of pos-

sessing as owner; the corporeal possession
of the thing. Id. art. 3399.

Possession is lost with or without the con-
sent of the possessor. It is lost with his
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consent-^wlien he transfers this possession
to another with the intention to divest him-
self of it ; when he does some act which man-
ifests Ms Intention of abandoning possession

:

as, when a man throws into the street furni-

ture or clothes of which he no longer chooses
to make use. Id. art. 3411. A possessor of

an estate loses the possession against his

consent—when another expels him from it,

whether by force in driving him away, or

by usurping possession during his absence,

and preventing him from re-entering; when
the possessor of an estate allows it to be

usurped and held for a year, without during
that time having done any act of possession

or interfered with the usurper's possession.

Id. art. 3412.

In Criminal Law. In some states it is made
a criminal ofCence to have possession of

burglars' tools with intent to use them for

the purpose for which they were intended.

Under such a statute it was held that it is

sufficient to allege in the ihformation posses-

sion with the intent to break open places of

deposit in general and take property, with-

out specifying any -particular place or prop-

erty. Scott V. State, 91 Wis. 552, 65 N. W.
61.

See Ebcent Possession of Stolen Pbop-

EBTTf.

In International Law. As indicating politi-

cal control, a possession means the same as

a colony. It was so used in the treaty of

1897, between the tlnited States and Great

Britain, which failed to receive the approval

of the senate.

The Roman law doctrine of possession, or

occupation, has been of immense importance

in international law ; by it anything without

ah owner might be taken possession of (oc-

cupation) by any one who desired to keep it.

Grotius, to some extent at least, applied the

doctrine to the partition of the New World
by European nations. Taylor, Jurispr. § 48.

POSSESSION IWONEY. An allowance to

one put- in possession of goods taken under
writ of fieri facias. Holthouse, Diet.

POSSESSION, WRIT OF. See Habere
Facias Possessionem.

POSSESSOR. He who holds, detains, or

enjoys a thing, either by himself or his

agent, which he claims as his own.

In general, the possessor of personal chat-

tels is presumed to be the owner ; and in case

of real estate he has a right to receive the

profits until a title adverse to his possession

has been established, leaving him subject to

an action for the mesne profits.

POSSESSORY ACTION. In Old English

Law. A real action, in which the plaintifC,

called the demandant, sought to recover the

possession of land, tenements, and heredita-

ments. On account of the great nicety re-

quired in its management, and the introduc-

tion of more expeditious methods of trying

titles by other actions, it- has been laid aside.

Finch, Laws 257.

In admiralty law the term is still in use.

See Petitions.

In Louisiana. An action by which one

claims to be maintained in the possession

of an immovable property, or of a right upon
or growing out of it, when he has been dis-

turbed; or to be reinstated to that posses-

sion, when he has been divested or evicted.

Preston v. Zabrisky, 2 La. 227.

POSSIBILITY. An uncertain thing which
may happen. Lilly, Reg. A contingent in-

terest in real or personal estate. 1 Madd.
549. ,

Possibilities are near, as when an estate

is limited to one after the death of another;

or remote, as that one man shall be married

to a woman, and then that she shall die and
he be married to another. 1 Fonbl. Eq. n.

e; Viner, Abr. ; 2 Co. 51 a.

Possibilities are also divided into—a pos-

sibility coupled with an interest. This may,
of course, be sold, assigned, transmitted, or
devised. Such a possibility occurs in execu-

tory devises, and in contingent, springing,

or executory uses. See Bodenhamer v.

Welch, 89 N. C. 81.

A ttare possibility, or hope of succession.

This is the case of an heir apparent during
the life of his ancestor. It is evident that
he has no right which he can assign, devise,

or even release. See Chal. E. P. 66.

A possibility or mere contingent interest,

as, a devise to Paul if he survive Peter.

Dane, Abr. c. 1, a. 5, § 2, and the cases there
cited. See Perpetuitt.

POSSIBLE.. Liable to' happen or come to

pass, capable of existing or of being conceiv-

ed or thought of; capable of being done;
not contrary to the nature of things. To-
peka City Ry. Co. v. Higgs, 38 Kan. 383, IS
Pac. 667, 5 Am. St. Rep. 754. It is sometimes
equivalent to practicable or reasonable;
Palmer v. Ins. Co., 44 Wis. 208. An under-
taking to supply an article as soon as possi-

ble is construed to mean with all reasonable
promptitude, regard being had to the manu-
facturer's means of business, and his orders
already in hand; 26 L. J. C. P. 73; 4 Q. B.
D. 670.

POST (Lat). After. When two or more
alienations or descents have taken place be-

tween an original intruder and the tenant
or defendant in a writ of entry, the writ is

said to be in the post, because it states that
the tenant had not entry unless after the
ouster of the original Intruder. 3 Bla. Com.
182. Persons claiming under the propositus

by feofment or inheritance were said to be
"in the per," while those claiming in any
other manner, e. g. the limitation of a use,

as tenant in dower, etc., were said to be "in

the post." Except in case of the heir, the
distinction is that persons in the per take
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by the act of the party at common law un-
assisted' by statute, while persons in the
post take by operation of law without any
act of the party or by his act aided by stat-

ute ; 4 L. Quart. Eev. 362. See Entry, Wbit
OB.

A military establishment where a body of
troops is permanently fixed. Caldwell's Case,
19 WaU. (U. S.) 268, 22 L. Ed. 114; a mili-

tary post is synonymous with military sta-

tion. V. S. V. Phisterer, 94 U. S. 219, 24 L.

Ed. 116.

POST CONQUESTUM. After the Con-
quest. Words inserted in the king's title by
King Edward I., and constantly used in the
time of Edward III. Toml.

POST-DATE. To date an instrument a
time after that on which it is made. See
Date.

POST DIEM (Lat). After the day; as, a
plea of payment post diem, after the day
when the money became due. Com. Dig.

Pleader (2 W. 29).

POST DISSEISIN, in English Law. The
name of a writ which lies for him who, hav-
ing recoyered lands and tenements by force

of a novel disseisin, is again disseised by a
former disseisor. Jacob, Law Diet.

POST ENTRY. In Maritime Law. An en-

try made by a merchant upon the importa-

tion of goods, after the goods have been
weighed, measured, or gauged, to make up
the deficiency of the original or prime en-

try. The custom of making such entries has
arisen from the fact that a merchant In mak-
ing the entry at the time of importation is

not or may not be able to calculate exactly

the duties which he is liable to pay : he there-

fore makes an approximately correct entry,

which he subsequently corrects by the post

entry. See Chitty, Com. L. 746.

POST FINE. A duty formerly paid to the
king for a fine acknowledged in his court

POST LITEM MOTAM (Lat). After the

commencement of the suit

Declarations or acts of the parties made
post litem motam are presumed to be made
with reference to the suit then pending, and,

for this reason, are not evidence in favor of

the persons making them ; while those made
before an action has been commenced, in

some cases, as when a pedigree is to be prov-

ed, may be considered as evidence; 4 Camp.
401.

POST-MARK. A stamp or mark put on
letters in the postoflSce.

Post-marks are evidence of a letter's hav-
ing passed through the postoffice; 2 Camp.
620; 2 B. & P. 316; New Haven Co. Bk. v.

Mitchell, 15 Conn. 206. But they are not

evidence per se without proof; 1 Campb.
215 ; 16 M. & W. 124.

See Lbtteb; Postal Sekvicb.

POST MORTEM (Lat). After death: as,

an examination post mortem is an examina-

tion made of a dead body to ascertain the

cause of .death; an inquisition post mortem
is one made by the coroner.

It is the duty of the coroner, after death

by violence, to cause a post mortem exam-

ination to be made by a competent med-

ical authority. A physician thus employed

may, at common law, maintain an action

against the . county for trouble and labor

expended in such examination ; Gibson, C.

J., in Com. v. Harman, 4 Pa. 269.

A father may maintain an action against

one to whom he has intrusted his child for

treatment, for an autopsy performed upon
it after death; Burney v. Children's Hos-

pital, 169 Mass. 57, 47 N. E. 401, 38 L. E. A.

413, 61 Am. St. Eep. 273. A widow may re-

cover damages in a similar case for the un-

lawful dissection of the body of her dead
husband; Larson v. Chase, 47 Minn. 307, 50

N. W. 238, 14 L. E. A. 85, 28 Am. St Eep.
370. "The right is to the possession of the

corpse in the same condition it was in when
death supervened. It is the right to what
remains when the breath leaves the body,

and not merely to such a hacked, hewed, and
mutilated corpse as some stranger, an of-

fender against the criminal law, may choose

to turn over to an afflicted relative;" Foley
V. Phelps, 1 App. Div. 551, 37 N. Y. Supp.
471 ; other authorities to the same general

effect are Eenihan v. Wright, 125 Ind. 536,

25 N. E. 822, 9 L. E. A. 514, 21 Am. St. Eep.
249 ; Young v. College of Physicians, 81 Md.
358, 32 Atl. 177, 31 L. E. A. 540. See Dead
Body.

POST-NATUS (Lat). Literally, after

born; it is used by the old law writers to

designate the second son. See Puisira; Post-
NATl.

POST NOTES. A species of bank-notes
payable at a distant period, and not on de-

mand. In re Dyott's Estate, 2 W. & S. (Pa.)

463. A kind of bank-notes intended to be
transmitted at a distance by post See Me-
domak Bank v. Curtis, 24 Me. 36.

POST-NUPTIAL. Something which takes
place after marriage: as, a post-nuptial set-

tlement, which is a conveyance made gener-
ally by the husband for the benefit of the
wife.

A post-nuptial settlement may be either
with or without consideration. The former
is valid even against creditors, when in oth-
er respects it is untainted with fraud ; Pic-
quet V. Swan, 4 Mas. 443, Fed. Gas. No. 11,-

133; Gore v. Waters, 2 Bail. (S. C.) 477.
The latter, when made without considera-
tion, if iona fide, and the husba;nd be not in-

volved at the time, and it be not dispropor-
tionate to his means, taking his debts and
situation into consideration, is valid; Pic-

quet V. Swan, 4 Mas. 443, Fed. Cas. No. 11,-
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133. See Anie-Ntjptial CIontkact; Sbttmj-
MENT

; VOLTJNTABT CONVETANCE.

POST-OBIT (Lat). An agreement by
which the obligor borrows a certain sum of

money and promises to pay a larger sum,

exceeding the lawful rate of interest, upon
the death of a person from whom he has
some expectation, if the obligor be then

living. . Boynton v. Hubbard, 7 Mass. 11& ; 6

Madd. Ill; 5 Ves. 57; 19 id. 628. See

Catching Babgain; ExPEOTANcy; Mace-
donian Deceeb.

POSTOFFICE. A government office for

the receipt and delivery of the mail.

The power to establish posfoffices does

not enable the postmaster-general to bind

the government by leasing a postoffice for

twenty years when there is no appropria-

tion therefor.; Chase v. U. S., 155 U. S. 489,

15 Sup. Ct. 174, 39 L. Ed. 234.

The top of a letter-box is not an authoT-

ized depository for mail matter; 17 Op. A.

G. 524.

A repair shop though designated as a
station is not a branch postoffice or station;

Knox V. U. S., 30 Ot. CI. 59.

Where goods are sent by mail the post-

office is the agent of the buyer and not the
seller

; [1898] A. C. 200 ; and when they are
delivered by the seller to the postoffice the
title vests In the buyer; id. 204.

No person shall furnish any private con-

veyance for letters or packets, or in any
manner cause or provide for the convey-
ance pi the same by regular trips or at
stated periods over any post route or be-

tween places between which the mail is

carried. See Blackham v. Gresham, 16 Fed.
609.

All waters, canals, and plank roads are
post routes during the time the mail is car-

ried thereon, and all railroads in operation
are post roads ; K. S. § 3964 ; all public roads
and highways are post roads ; Act of March
1, 1884. See U. S. v. R. Co., 160 U. S. 1, 40,

16 Sup. Ct. 190, 40 L. Ed. 319.

See Postal Service.

POST ROADS. See PosTomcB.

POSTAGE. The money charged by law
for carrying and delivering mail matter.
The rates ot postage between places in the United

States are fixed by law; the rates of postage upon
foreign letters are fixed by arrangements entered
into by the postmaster-general, in pursuance of au-
thority vested in him by congress for that purpose.
The vice president and members and members-

elect of, and delegates and delegates-elect to, con-
gress may send "any mail matter" free, not ex-
ceeding four ounces, "upon official or departmental
business." Act of April' 28, 1904.

Reading matter in raised characters for the blind,

up to 10' pounds in a single volume or in packages
not exceeding four pounds and containing no ad-

vertisements or other matter, unsealed, and when
sent by blind institutions or public libraries as a

loan and on return, are free. Act of March 27, 1904.

POSTAGE-STAMPS. The act of congress

approved March 3, 1847, section 11, and the

act of congress of March 3, 184i, sections 3,

4, provide that, to. facilitate the transporta-

tion of letters in the mail, the postmaster-

general be authorized to prepare postage-

stamps, which when attached to any letter

or packet shall be evidence of the payment
of the postage chargeable on such letter.

The same sections declare that any person

who shall falsely or fraudulently make, ut-

ter, or forge any post-stamp, with the intent

to defraud the postoffice department, shall be

deemed guilty of felony, and be punished by

a fine not exceeding five hundred dollars, or

by imprisonment not exceeding five years, or

by both such fine and imprisonment. And
if any person shall use or attempt to use,

in prepayment of postage, any postage-stamp

which shall have been used before for like

purposes, such person shall be subject to a

penalty of fifty dollars for every such of-

fence ; to be recovered in the name of the

United States, in any court of competent ju-

risdiction. See, also, Act of Mar. 3, 1851,

9 Stat, at L. 589; Act of Aug. 31, 1852, 10

Stat, at li. 141 ; 1 Supp. R. S. p. 249, § 28.

Postmasters and other postal employes are

forbidden to dispose of postage-stamps, stamp-

ed envelopes, or postal cards except for cash,

or sell or dispose of them for any larger or

less sum than the values indicated on their

faces ; 1 Supp. R. S. p. 187.

Postage stamps belonging to the United

States are personal property and may be

the subject of larceny ; Jolly v. U. S., 170

U. S. 402, 18 Sup. Ct. 624, 42 L. Ed. 1085.

POSTAL SAVINGS DEPOSITARIES. The
act of congress of June 25, 1910, created a

board of trustees (the post-master general,

the secretary of the treasury, and the attor-

ney-general) to establish such depositaries,

rteposits may be made by any person of ten

years or over, in his or her name, or by a

married woman in her own name and free

from' her husband's control. Deposits may
be made of $1 or multiples thereof ; but not

to exceed $100 in any calendar month. Any
person may purchase for 10 cents a card to

which may be attached "postal savings

stamps"; when these with the stamps
amount to $1 or multiple thereof, including

the card, the card and stamp may be added
to the deposit. Interest at the rate of 2

per cent, a year is paid, but not on fractions

of a dollar. No balance shall exceed $500.

Deposits may be withdrawn, in whole or in

part, on demand. A depositor surrenders

his deposit in sums of $20, $40, $60, $80, and

$100, and multiples of $100 and of $500, and

receives United States bonds of correspond-

ing denominations, bearing interest at 214

per cent, per annum, payable half-yearly

and redeemable at the pleasure of the United

States after one year, and payable in gold

at the end of twenty years.

By § 16 "the faith of the United States is

solemnly pledged to the payment" of the de-

posits.

See 'Wanamaker, Postal Savings Banks.
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POSTAL SERVICE. That relating to the

mails, their transmission and delivery.

The act of July 26, 1892, provides that

after a general advertisement for the trans-

portation of the mails, the postmaster-gen-

eral may secure any mail service that may
become necessary, and the contract shall be

made v^ith the lowest bidder. Where a con-

tract is awarde.d to the lowest bidder, it can

be changed only in the manner provided in

§§ 3957-3959; Cosgrove v. U. S., 31 Ot. Ol.

832.

The compensation of mail contractors is

fixed by contract and by law of congress.

The postmaster-general may make deduc-

tion for failure to perform services, and may
also deduct the price of the trip in all cases

where the trip is not performed ; Otis v. U.

S., 24 Ct. CI. 61. Compensation for addi-

tional services in carrying the mail is not to

be in excess of the exact proportion which
the original compensation bears to the orig-

inal services ; AUman v. TJ. S., 131 TJ. S. 31,

35, 9 Sup. Ct 632, 33 L. Ed. 51. The orig-

inal letting, and not any subsequent increase

of service or pay, is made the standard of

limitation under § 3960; 17 Op. Atty. Gen.

166. If an allowance is made under false

representations or by mistake", the money
paid can be recovered; U. S. v. Barlow, 132

U. S. 271, 10 Sup. Ct. 77, 33 L. Ed. 346; U.

S. V. Carr, 132 U. S. 644, 10 Sup. Ct. 182, 33

L. Ed. 483 ; U. S. v. Voorhees, 135 U. S. 550,

10 Sup. Ct. 841, 34 L. Ed. 258; ^nd money re-

ceived under an expedited schedule as pay-

ment for additional horses and men and
never used, though allowed in the order of

expedition, was held bound to be subject

to being refunded to the United States;

U. S. V. Barlow, 132 U. S. 271, 10 Sup. Ct
77, 33 L. Ed. 346. The clause providing that

the compensation should not be in excess

. ojC the exact proportion does not prevent

its being less ; 19 Op. Atty. Gen. 147.

Most of the criminal legislation of con-

gress rests upon no express grant of power,

but upon the power to make all laws neces-

sary and proper for carrying into execution

the powers conferred ; Ordron. Const. Leg.

559. The power to establish postofflces and
post roads includes the power to punish of-

fences committed against its administration,

by whatever name it may be known; IT. S.

V. Jenther, 13 Blatch. 385, Fed. Gas. No.

15,476; U. S. v. Kirby, 7 Wall. (U. S.) 482,

19 L. Ed. 278 ; forbid the use of the mails to

carry matter which disseminates crime and
immorality; In re Rapier, 143 U. S. 110, 12

Sup. Ct. 374, 36 L. Ed. 93.

The right of congress to establish post-

offices and post roads authorizes all meas-
ures necessary to secure the safe and speedy
transmission of the mails and a prompt de-

livery of their contents; congress may pre-

scribe what shall be carried and what shall

be excluded ; TJ. S. v. Musgrave, 160 Fed.

700; Public Clearing House v. Coyne, 194
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U. S. 506, 24 Sup. Ct. 789, 48 L. Ed. 1092;

and the size, weight, shape and character of

the contents of every mailable package;

limit the superscription, and declare a vio-

lation of its regulations to be a public of-

fense and fix the- punishment therefor. The
unrestricted use of the mails is not one of

the fundamental rights guaranteed by the

constitution ; Warren v. U. S., 183 Fed. 718,

106 O. C. A. 156, 33 L. B. A. (N. S.) SCO.

In Lewis Pub. Co. v. Morgan, 229 U. S.

288, 33 Sup. Ct. 867, 57 L. Ed. 1190, the

provisions'in § 2 of the post office appro-

priation act of 1912 regarding publications

and conditions under which they can be car-

ried in the mails were construed, and it was
held that these provisions are intended sim-

ply to supplement existing legislation rela-

tive to second-class mail matter, and not as

an exercise of legislative power to regulate

the press, curtail its freedom or to deprive

one not complying therewith of all right to

use the mail service.

Opening a letter which had been in the

postoffice, before delivery to the person to

whom it was directed, vrith the intent to

pry into his correspondence, Is an offence

against the postal laws, even though the
letter was not sealed at the time; TJ. S. v.

Pond, 2 Curt 265, Fed. Cas. No. 16,067 ; and
though it come from a criminal and is sup-
posed to contain improper information;
Andrews v. U. S., 162 U. S. 420, 16 Sup. Ct
798, 40 L. Ed. 1023; but in order to con-
stitute an ofCence against the postal laws
the letter must have been in the custody of
the postmaster or his agents ; The Louisiana
Lottery Cases, 20 Fed. 625.

Obstructing mails-. The United States
may enjoin obstructions to highways used in
interstate commerce and in transporting the
malls; Be Debs, 158 U. S. 564, 15 Sup. Ct.

900, 39 L. Ed. 1092. This applies to obstruc-
tions upon railroads and electric railways,
and includes employSs who suddenly desert
their work; id.; U. S. v. Thomas, 55 Fed.
380; U. S. V. Woodward, 44 Fed. 592. See
Laboe Union.
Arresting a letter carrier on an indictment

for murder is not obstructing the mail ; U.
S. V. Ivirby, 7 Wall. (U. S.) 482, 19 L. Ed.
278. A state statute which necessarily inter-

feres with speedy and uninterrupted car-

riage of the mails cannot be considered as a
reasonable police regulation; Illinois C. R.
Co. V. Illinois, 163 U. S. 142, 16 Sup. Ct.

1096, 41 L. Ed. 107. A state cannot prohibit

or render penal the use of the mails between
the states to effectuate the importation of
liquor ; R. M. Bose Co. v. State, 133 Ga. 353,

65 S. E. 770, 36 L. R. A. (N. S.) 443.

Committing an unprovoked assault upon a

postmaster, the necessary result whereof
was an obstruction and retarding of the pas-

sage Of the mail, is an offence, unless the act
was independent and disconnected from the
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postoffice and matters pertaining thereto

;

U. S. V. Claypool, 14 Fed. 127.

A person having a lien against horses for

their keeping cannot enforce the same in

such a manner as to stop the mail in a stage

coach drawn by such horsesj if it be actually

in transitu; V. S. v. Barney, 3 Hughes 545,

Fed. Cas. No. 14,525. It is an ofCence under
the statute to stop a mail train although one

had obtained a judgment and writ of execu-

tion from a state court against the railway

company ; U. S. v. De Mott, 3 Fed. 478. A
forcible obstruction- of interstate commerce
and the transportation of the mails by the

creation of a boycott among the members of

the American Railway Union against the

Pullman Car Company will be restrained by

injunction ; In re Debs, 158 U. S. 564, 15 Sup.

Ct. 900, 39 L. Ed. 1092.

It is not an offence to restrain the driver

of a mail coach from driving through a

crowded city at such a rate as seriously to

endanger the lives of the citizens; U. S. v.

Hart, Fed. Cas. No. 15,316, Pet. C. C. 390.

Restricting the speed of trains to six miles

an hour by city ordinance does Aot obstruct

the mails; 5 Op. Atty. Gen. 554.

Larceny and robhery. Embezzlement or

destruction of mail matter by an employs
in any department of the postal service is

an oflEence against the postal laws. This

statute has been held to create two distinct

offences; viz.': (1) the embezzlement of a

letter carried in the United States mail, and
(2) the stealing of its contents; and one

may be punished separately for each otCence

;

U. S. V. Taylor, 37 Fed. 200; U. S. v. Atkin-

son, 34 Fed. 316. Under the statute no one

can be convicted who is not an employe of

the postoflBce department ; U. S. v. Nott, 1

McLean, 499, Fed. Cas. No. 15,900. One who
steals from the mail, whether an employ^

or not, commits an offence against the postal

laws; U. S. v. Gruver, 35 Fed. 59; and in

taking or abstracting articles or receiving

them when so taken, with the object of open-

ing, secreting, destroying, embezzling, or

stealing the same constitutes the offence;

U. S. V. Jolly, 37 Fed. 108.

Sending letters to the customers of ^a cor-

poration, urging them not to handle its prod-

ucts on account of labor troubles, is an of-

fence against the postal laws ; U. S. v. Raish,

163 Fed. 911.

Under U. S. Cr. Code, § 215, a "scheme to

defraud" by the use of the mails may be
found in any plan to get money or property

of others by deceiving them as to the sub-

stantial identity of the thing they are to

receive in exchange; this deception may be

by implication, as well as by expressed

words. There must be an underlying intent

to defraud ; mere expressions of honest opin-

ion as to quality or future performance or

"puffing" is not enough,' if within reasonable

bounds ; Harrison v. U. S., 200 Fed. 662, 119

C. C. A. 78.

Among such schemes to defraud are : Sell-

ing worthless corporate stock; Wilson v. U.

S., 190 Fed. 427, 111 C. C. A. 231 ; running

a bucket shop under the pretense of doing

real trading; Foster v. U. S., 178 Fed. 165,

101 C. O. A. 485; running a fake marriage

bureau; Grey v. U. S., 172 Fed. 101, 96 C.

C. A. 415; getting consignments without in-

tent to remit; McConkey v. U. S., 171 Fed.

829, 96 C. C. A. 501; carrying on financial

schemes impossible of performance; Walker

V. U. S., 152 Fed. Ill, 81 C. C. A. 329.

As to the use of decoy letters, see that

title.

As to courts interfering with post office

rulings, see U. S. v. Cortelyou,. 28 App. D. 0.

570, 12 L. R. A. (N. S.) 166.

As to using the mails tor improper or non-

mailable matter, see Libel; Libbety of the

Peess; Lotteey; OBSCENrrY.

POSTAL UNION. A treaty made at

Berne in October, 1874, for the regulation of

rates of postage and other matters connect-

ed with the postoffice between England and

various other coimtries! See 38 & 39 Vict,

c. 22; 1 Hall. Int. L. 286. Several interna-

tional conferences have since been held on

the subject: Paris, 1878; Lisbon, 1885; Vi-

enna, 1891 ; Washington, .1897 ; Rome, 1906.

POSTEA (Lat. afterwards). In Practice.

The indorsement, on the nisi prius record,

purporting to be the return of the judge be-

fore whom a cause is tried, of what has

been done in respect of such record.

It states the day of trial, before what
judge, by name, the cause is tried, and also

who is or was an associate of such judge ; it

also states the appearance of the parties by

their respective attorneys, or their defaults,

and the summoning and choice of the jury,

whether those who were originally summon-
ed, or those who were' tales, or taken from
the standers-by; it then states the finding

of the jury upon oath, and, according to the

description of the action, and the assessment

of the damages, with the occasion thereof,

together with the costs.

These are the usual matters of fact con-

tained in the postea; but it varies with the

description of the action. See Lee, Diet.

Postea; 2 Lilly, Abr. 337; 16 Viner, Abr.

465 ; Bacon, Law Tr. 127.

When the trial is decisive, and neither the

law nor the facts can afterwards be contro-

verted, the postea is delivered by the proper

officer to the attorney of the successful par-

ty, to sign his judgment; but it not unfre-

quently happens that after a verdict has

been given there is just cause to question its

validity: in such case the postea remains in

the custody of the court Eunomus, Dial. 2,

§ 38, p. 116.

POSTERIORES (Lat). This term was
used by the Romans to denote the descend-

ants in a direct line beyond the sixth degree.

It is still used in making genealogical tables.
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POSTERIORITY. Being or coming after.

It Is a word of comparison, tlie correlative
of whicti is priority: as, wlien a man liolds

lands from two landlords, he liolds from his

au.cient landlord by priority, and from the
other by posteriority. Co. 2d Inst. 392.

These terms, priority and posteriority, are
also used in cases of liens: the first are prior
liens, and are to be paid in the first place;
the last are posterior liens, and are not en-

titled to payment until the former have been
satisfied.

POSTERITY. All the descendants of a
person in a direct line to the remotest gen-
eration. Breckinridge v. Denny, 8 Bush.
(Ky.) 527.

POSTHUMOUS CHILD. One bom after

the death of its father; or, when the Caasa-

rean operation is performed, after that of

the mother. The doctrine is universally
adopted throughout the United States, that
posthumous children inherit in the same
manner as if born during the father's life;

and this relates back to the conception of

the child, if it is born alive; 3 Washb. R. P.

*412; Jenkins v. Preyer, 4 Paige (N. Y.) 52;
Barker v. Pearce, 30 Pa. 173, 72 Am. Dec.
691. The court will allow a longer time than
nine months for the birth of the child, when
the opinion of physicians, or circumstances
warrant it; 2 Greenl. Cruise, R. P. 140.

When a father makes a will without pro-
viding for a posthumous child, the wUl is

generally considered as revoked pro tanto;
3 Washb. R. P. 699, 412; 4 Kent 412, 521,

525 ; Shotts v. Poe, 47 Md. 513, 28 Am. Rep.
486; Wilson v. Ott, 160 Pa. 433, 28 Atl. 848;
where it Is governed by statute.

In most of the states there are statutes

providing that in case of future estates or

remainders limited to heirs, issue, or chil-

dren of any person, posthumous children take
as if living at the death of the parent with-

out the limitation of an estate to support
contingent remainders; and most of such
statutes also provide that the future estate

limited to take effect on the death of a per-

son without heirs, etc., is defeated by the
birth of a posthumous child. In a few states

the time within which such child must be
bom is limited to ten months after the death
of the father. See Belton v. Summer, 31 Fla.

139, 12 South. 371, 21 L. R. A. 146 ; Legact ;

En Ventre sa MfeRE.

POSTLIMINIUM (Latfrom pos*, after, and
limen, threshold). A fiction of the civil law,
by which persons or things taken by the ene-

my were restored to their former status on
coming again under the power of the nation
to which they formerly belonged. Calvinus,

Lex. ; 1 Kent 108. It is also recognized by
the law of nations. But movables are not

entitled to the benefit of this rule, by strict

law of nations, unless promptly recaptured.

If recaptured after twenty-four hours they

vest in the recaptor, subject, amongst most
|

nations, to revest in the owner, upon pay-

ment of military salvage; Risley, Law of

War 143.

The rule does not affect property which

is brought into a neutral territory; 1 Kent
108. It is so called from the return of the

person or thing over the threshold or bound-

ary of the country from which it was taken.

When an enemy's military occupation

comes to an end, the legal state of things

previously existing is deemed to have been

in continuous - existence during the occupa-

tion. Postliminium applies to territory, to

private immovable property, and to every

kind of property that may not lawfully be

seized. But property, public or private, that

has been lawfully taken by an enemy, is not

subject to the fiction. Acts done once and
for all, within an invader's competence to

perform, hold good. There is no postlimini-

um as regards lawful prize, though it is said

there may be by recapture; which, if it oc-

cur before capture is complete, may have ef-

fects like those of postliminium, though the
latter fiction does not include any idea of

salvage; Risley, Law of War 143.

The jus postliminii in international law is

derived from a similar t&rm in the Roman
law by which persons and property captured
by an enemy and then recaptured are restor-

ed to their original owner. The term now
applies almost exclusively to property both
real and personal which when recaptured
does not belong to the recaptor but to the
original owner. Snow, Int. Law 116.

It is important to observe the distinction

between the effects of postliminium accord-
ing to municipal law and those according to

international law. Municipal law determines
the conditions upon which private property
shall revert to its former owners when it is

brought again within the power of the state

of which its former owners are citizens. In-

ternational law determines the general in-

ternational status of territory, persons and
property which, having been under the con-
trol of the enemy, come again under the con-
trol of their original sovereign. II 0pp. §§
279-284.

POSTLIMINY. See Postliminium.

POSTMAN. A senior barrister in the
court of exchequer, who has precedence in
motions

; so called from place where he sits.

2 Bla. Com. 28; Wharton, Diet. A letter-

carrier. Webster, Diet

POSTMASTER. An officer who keeps a
postoffice, attending to the receipt, forward-
ing, and delivery of letters and other matter
passing through the mail.

Postmasters must reside within the deliv-
ery district for which they are appointed.
For those offices where the salary or com-
pensation is less than a thousand dollars a
year, the postmaster-general appoints ; where
it is more, the president. Postmasters are
divided into four classes, exclusive of the
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postmaster at New York, according to the
amount of salary ; those of the first class re-

ceiving three thousand or more, those of the
fourth less than one thousand; 1 Supp. R.

S. 110, 417. They must give bond to the

United States; see TJ. S. v. Le Baron, 19

How. (U. S.) 73, 15 L. Ed. 525; which re-

mains in force, for suit upon violation, dur-

ing the term ; Boody v. U. S., 1 W. & M. 150,

Fed. Cas. No. 1,636 ; for three, formerly two,

years after the expiration of the term of

office; R. S. § 3838; Jones v. U. S., 7 How.
(U. S.) 681, 12 L. Ed. 870. See R. S. § 3836.

Where an office is designated as a money-
order office, the bond of the postmaster shall

contain an additional. condition for the faith-

ful performance of all duties and obligations

in connection with the money-order business

;

R. S. § 3834.

The presumption that public officers do

their duty applies to the duty of postmasters

to report a contractor's delinquencies ; U. S.

V. Carr, 132 U. S. 644, 10 Sup. Ct. 182, 33 L.

Ed. 483.

Every postmaster is required to keep an

office in the place for which he may be ap-

pointed; and it is his duty to receive and
forward by mail, without delay, all letters,

papers, and packets as directed, to receive

the mails, and deliver, at all reasonable

hours, all letters, papers, and packets to the

persons entitled thereto.

Every person who, without authority from
the postmaster-general, sets up any office

bearing the title of postoffice is liable to a

penalty of $500 for each oSence; R. S. §

3829.

A postmaster is liable for all losses occa-

sioned by his own default in office; 5 Burr.

2709; 2 Kent 474; Story, Bailm. § 463; see

Raisler v. Oliver, 97 Ala. 710, 12 South. 238,

38 Am. St. Rep. 213; but in order to make
him Uable for negligence, it must appear that

the loss or injury sustained was in cpnse-

quence of such negligence; Dunlop v. Mun-
roe, 7 Ora. (U. S.) 242, 3 L. Ed. 329; Wiggins

V. Hathaway, 6 Barb. (N. Y.) 632. He is

bound only to the exercise of due diligence

in the csLie of matter deposited in the post-

office; U. S. v. Thomas, 15 Wall. (U. S.) 337,

21 L. Ed. 89. See 1 Ld. Raym. 646, where
the question is elaborately discussed.

A postmaster is liable for the acts of his

clerks or servants who were not regularly

appointed and sworn as his assistants; Chris-

ty v. Smith, 23 Vt. 663; Eitzgerald v. Bur-
rill, 106 Mass. 446. He is not responsible

for their secret delinquencies; though, per-

haps, he is answerable for want of attention

to the official conduct of his subordinates;

Schroyer v. Lynch, 8 Watts (Pa.) 453; but

see Raisler v. Oliver & Co., 97 Ala. 710, 12

South. 238, 88 Am. St. Rep. 213. An attempt

to induce a postmaster to sell stamps on
credit is in violation of a statute providing

against the attempt to influence any officer

of the United States to a violation of his
, ,

lawful duties ; In re Palliser, 136 U. S. 257,

10 Sup. Ct. 1034, 34 L. Bd. 514. A postmas-

ter is liable for the full value of a registered

letter embezzled, regardless of the liability

of the government to the sender of the let-

ter ; Gibson v. U. S., 208 Fed. 534.

POSTMASTER-GENERAL. The chief of-

ficer of the postoffice department of the ex-

ecutive branch of the government of the

United States.

His duties, in brief, are, among other

things, to establish postoffices and appoint

postmasters at convenient places upon the

post-roads established by law ; to give in-

structions for conducting the business of the

department; to provide for the carriage of

the mails ; to obtain from the postmasters

balances due, with accounts and vouchers of

expenses ; to pay the expenses of the depart-

ment; see U. S. V. Bank, 15 Pet. (U. S.) 877,

10 L. Ed, 774; to prosecute offences, and,

generally, to superintend the business of the

department in all the duties assigned to it.

He is assisted by four assistants and a large

corps of clerks,—the four assistants being

appointed by the president. He must make
reports annually to congress, relating chiefly

to the financial management of the depart-

ment, vplth estimates of the expenses of the

department for the ensuing year. R. S. §

413. He is a member of the cabinet. See

R. S. §§ 388-414; Department; Officeb.

POSTNATI (Lat); Those born after.

Applied to American and British subjects

born after the separation of England and
the United States ; also to the subjects of

Scotland born after the union of England
and Scotland. They were held to be natural-

bom subjects of the king of England; Cal-

vin's Case, 2 St. Tr. 559. Those born, after

an event, as opposed to antenati, those bom
before. 2 Kent 56; Cummington v. Spring-

field, 2 Pick. (Mass.) 395. See Antenati.

POSTPONE. To put ofE; to delay; to

continue or adjourn, as to postpone a hear-

ing.

POSTULATIO (Lat). In Roman Law.
The name of the first act In a criminal pro-

ceeding.
A person who wislied to accuse another of a crime

appeared before the prsetor and requested his au-
thority for that purpose, designating the person
intended. This act was called postulatio. The
postulant made oath (calumniwm juraliat) that he
was not influenced by a spirit of calumny, but acted
in good faith with a view to the' public interest.

The prastor received this declaration, at first made
verbally, but afterwards in writing, and called a
libel. The postulatio was posted up in the forum,
to give public notice of the names of the accuser
and the accused. A second .accuser sometimes ap-
peared and went through the same formalities. ' '

Other persons were allowed to appear and join

the postulant or principal accuser. These were
said poatula/re sutscrvptionem, and were denomi-
nated siibacTvptores. Cic. in Caecil. Divin. ' 15. But
commonly such persons acted ' concurrently with
the postulant, and inscribed their names at the

time he first appeared. Only one accuser, however.
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was allowed to act ; and if the first inscribed did

not desist in favor of the second, the right was
determined, after discussion, by judges appointed
for the purpose. Cic. in Verr. i. 6. The preliminary
proceeding was called divinatiOj and is well explain-

ed in the oration of Cicero entitled Divinatio. See
Aulus Gelius, Att. Noct. lib. ii. cap. 4.

The accuser having b?en determined in this man-
ner, he appeared before the prsetor, and formally
charged the accused by name, specifying the crime.

This was called noyninis et criTninis delatio. The
magistrate reduced it to writing, which was called

inscriptio, and the accuser and his adjuncts, if any,

signed it, subscrihebant. This proceeding cor-

responds to the indictment of the common law.

If the. accused appeared, the accuser formally
charged him with the crime. If the accused con-
fessed it, or stood mute, he was adjudged to pay
the penalty. If he denied it, the inscriptio con-
tained his answer, and he was then in reatu (in-

dicted, as we should say), and was called reits^ and
a day was fixed, ordinarily after an interval of at
least ten days, according to the nature of the case,

for the appearance of the parties. In the case of

Verres, Cicero obtained one hundred and ten days
to prepare his proofs ; although he accomplished

it in fifty days, and renounced, as he might do, the

advantage of the remainder of the time allowed
him.
At the day appointed for the trial, the accuser

and his adjuncts or colleagues, the accused, and
the judges, were sunamoned by the herald of the
praetor. If the accuser did pot appear, the case
was erased from the roll. If the accused made
default, he was condemned. If both parties ap-
peared, a jury was drawn by the praetor or judex
quoBsUonis. The jury was called jurati homines
and the drawing of them sortitiOj and they were
taken from a general list made out for the year.
Either party had a right to object to a certain ex-
tent to the persons drawn; and then there was a
second drawing called subsortitiOj to complete the
number.
In some tribunals qucestiones (the jury) were

editi (produced) in equal number by the accuser
and the accused, and sometimes by the accuser
alone, and were objected to or challenged in differ-

ent ways, according to the nature of the case.
The number of the jury also varied according to the
tribunal (quastio): they -were sworn before the
trial began. Hence they were called jurati.

The accusers, and often the subscriptoreSj were
heard, and afterwards the accused, either by him-
self or by his advocates, of whom he commonly had
several.

After the pleadings were concluded, the prsetor
or the judex qucestionis distributed tablets to the
jury, upon which each wrote, secretly,' either the
letter A. (absolvo), or the letter C. (condemno), or
N. L. (non liquet). These tablets were deposited in
an urn. The president assorted and counted the
tablets. If the majority were for acquitting the
accused, the magistrate declared it by the words
fecisse non videtur, and by the words fedsse videtur
if the majority were for a conviction. If the tablets
marked N. L. were so many as to prevent an ab-
solute majority for a conviction or acquittal, the
cause was put off for more ample information,
am/pliatio, which the prstor declared by the word
nmplius. _ "

The forms observed in the connitia, centuriata and
comitia tributa were nearly the same, except the
composition of the tribunal and the mode of declar-
ing the vote.

POSTULATIO ACTIONIS (Lat). In

Civil Law. Demand of an action (actio)

from the prcetor, which some explain to be

a demand of a formula, or form of the suit;

others, a demand. of leave to bring the cause
before the judge. Taylor, Civ. Law 80;

Calvinus, Lex. Actio.

POT-DE-VIN. In French Law. A sum of

money frequently paid at the moment of

entering into a contract, beyond the price

agreed upon.

It differs from arrha in this that it is no
part of the price of the thing sold, and that

the person who has received it cannot by re-

turning double the amount, or the other

party by losing what he has paid, rescind

the contract ; 18 TouUier, n. 52.

POTENTATE. One who has a great pow-

er over an extended country ; a sovereign.

By the naturalization laws of the United

States, an alien is required, before he can

be naturalized, to renounce all allegiance

and fidelity to any foreign prince,- ifoten-

tate, state, or sovereign whatever.

POTENTIALLY. In possibility, not in act,

not positively; in efficacy, not in actuality.

Cole V. Kerr, 19 Neb. 556, 26 N. W. 598.

POTESTAS (Lat). In Civil Law. Pow-
er; authority; domination; empire., Im-
periwn, or the jurisdiction of magistrates.

The power of the father over his children,

patria potestas. The authority of masters
over their slaves, which makes it nearly
synonymous with dominium. See Inst. 1. 9.

12 ; Dig. 2. 1. 13. 1 ; 14. 1 ; 14. 4. 1. 4.

POUND. A place, enclosed by public au-
thority, for the temporary detention of stray
animals. Gilmore v. Holt, 4 Pick. (Mass.)
258; Brightman v. Grinnell, 9 Pick. (Mass.)
14.

Animals may not be impounded unless
they are suffered by the owner to rim at
large, within the strict construction of the
statute;^ Adams v. Nichols, 1 Aik. (Vt.) 316;
if the impounding is illegal, they can be re-

covered by the owner; Morse v. Reed, 28
Me. 481; Mellen v. Moo4y, 23 Vt. 674. If
it is legal, the owner must pay the costs
imposed ; Mahler v. Holden, 20 111. 363 ; and
the pound-keeper need not deliver over the
animals until all legal charges are paid

;

Folger V. Hinckley, 5 Cush. (Mass.) 263;
Keith V. Bradford, 39 Vt. 34; the impounder
has the right to use the some force to main-
tain his possession as a sheriff has to pro-
tect his possession under legal process ; Bar-
rows V. Fassett, 36 Vt. 625.

Where the proper officer finds cattle run-
ning at large in public streets, he may pur-
sue them upon private property; Mosher v.

Jewett, 63 Me. 84; but when a man finds
strange cattle in his field, he is not bound to
impound or retain them for the owner, but
may drive them off into the highway ; Stev-
ens V. Curtis, 18 Pick. (Mass.) 227; if, how-
ever, he impounds, he must feed and water
them properly, according to the usage of
the country and good husbandry; Adams v.

Adams, 13 Pick. (Mass.) 384; he must pro-
ceed stricfly according to the statute, or he
will be a trespasser; Fitzwater v. Stout, 16
Pa. 22 ; notice must be given before the im-
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pounded animal can be sojd; Newhouse v.

Hatch, .126 Mass. 364; and such notice must
state the legal charges ; Pickard v. Howe, 12
Mete. (Mass.) 198. Laws authorizing the
impounding and sale of stock without no-
tice or judicial investigation are held to be
unconstitutional as authorizing a sale of

private property without due process of
law; Rockwell v. Nearing, aS N. T. 302;
Rose V. Hardie, 98 N. C. 44, 4 S. E. 41; An-
derson V. Locke, 64 Miss. 283, 1 South. 251;

but it has been held that such laws are valid

under the police power ; Wilcox v. Hem-
ming, 58 Wis. 144, 15 N. W. 435, 46 Am. Rep.

625. See Animal; Estbat; Running at
LilEGE.

Weights. See Weights.
Money. The sum of twenty shillings.

Previous to the establishment of the fed-

eral currency, the different states made use
of the pound in computing money: it was
of different value in the several states.

Pound Sterling is a denomination of mon-
ey of Great Britain. It is of the value of

a sovereign {q. v.)- In calculating the rates

of duties, the pound sterling shall be taken
as of the value of four dollars and eighty-

six cents and six and one-half mills, and the

pound sterling of Ireland at four dollars

and ten cents ; U. S. R. S. § 3565.

POUND-BREACH. The offence of break-

ing a pound in order to take out the cattle

impotmded. 3 Bla. Com. 146. The writ de
parco fracto, or pound-breach, lies for re-

covering damages for this offence ; also case.

Id. It is also indictable.

POUND-KEEPER. An officer charged

with the care of a pound, and of animals

confined there.

POUNDAGE. The amount allowed to the

sheriff, or other officer, for commissions on

the money made by virtue of an execution.

This allowance varies in different states and
to different officers.

POURPARLER. In French Law. The
conversations and negotiations which have
taken place between the parties in order to

make an agreement. These form no part of

the agreement. Pardessus, Dt. Com. 142.

POURSUIVANT. A follower; a pursuer.

In the ancient English law, it signified an
officer who attended upon the king in his

wars, at the council-table, exchequer, In his

court, etc., to be sent as a messenger. A
poursuivant was, therefor^, a messenger of

the king.

POVERTY AFFIDAVIT. An affidavit fur-

nished by a party to a suit that he is not

able to furnish security for costs. Cole v.

Hoeburg, 36 Kan. 263, 13 Pac. 275. In the

United States courts, an aflSdavit of poverty

for the purpose of avoiding the giving of a

cost bond, may be filed after the' granting,

on notice to plaintiff, of an order for such

bond; McDuffee v. R. Co., 82 Fed. 865.

POWER. The right, ability, or faculty

of doing something.

The distinction between "power" and
"right," whatever may be its value in ethics,

in law is very shadowy and unsubstantial.

He who has legal power to do anything has
the legal right; Com. v. McManus, 143 Pa.

64, 21 Atl. 1018, 22 Atl. 761, 14 L. R. A. 89.

Technically, an authority by which one
person enables another to do some act for

him. 2 Lilly, Abr. 339.

Derivative Powers are those which are re-

ceived from another. This division includes

all the powers technically so called. They
are of the following classes :

—

Coupled with an interest, being a right or

authority to do some act, together with an
interest in the subject on which the power
is to be exercised. Marshall, O. J., Hunt v.

Rousmanier, 8 Wheat. (U. S.) 203, 5 L. Ed.

589; and the interest coupled with a power
in order to make it irrevocable, must be an
interest in the thing itself; Missouri v.

Walker, 125 U. S. 342, 8 Sup. Ct.,929, 31 L.

Ed. 769.

A power -of this class survives the person

creating it, and, in ease of an excess in exe-

cution, renders the act valid so far as the

authority extends, leaving it void as to the

remainder only. It includes powers of sale

conferred on a mortgagee.
Nalced, being a right of authority discon-

nected from any interest of the donee in

the subject-matter. Bloomer v. Waldr6n, 3

Hill (N. Y.) 365. In the case of a naked
power not coupled with an interest the law
requires that every prerequisite to the ex-

ercise of that power should precede it ; Wil-

liams V. Peyton, 4 Wheat. (U. S.) 77, 4 L.

Ed. 518; Deputron v. Young, 134 U. S. 256,

10 Sup. Ot. 539, 33 L. Ed. 923. A naked
power given to several persons cannot be

executed by the survivors ; 16 Beav. 233.

Inherent Powers. Those which are enjoy-

ed by the possessors of natural right, with-

out having been received from another.

Such are the powers of a people to establish

a form of government, of a father to control

his children. Some of these are regulated

and restricted in their exercise by law, but

are not technically considered in the law as

powers.
Powers under the Statute of Uses. An au-

thority enabling a person, through the me-
dium of the statute of uses, to dispose of an
interest In real property, vested either in.

himself or another person.

Methods of causing a use, with its accom-
panying estate, to spring up at the will of a
given person. Will. R. P., 16th ed. 338; 2

Washb. R. P. 300.

The right to designate the person who is

to take a use. Co. Litt. 271 6, Butler's note,

231, § 3, pi. 4.

A right to limit a use. 4 Kent 334.

An authority to do some act in relation

to lands, or the creation of estates therein,.
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or of charges thereon, which the owner
granting or reserving such power might
himself lawfully perform.

Powers are distinguished as

—

Appendant. Those which the donee is au-

thorized to exercise out of the estate limited

to him, and which depend for their validity

upon the estate which is in him. 2 Washb.
R. P. 304. A life-estate limited to a man,
with a power to grant leases in possession,

is an example. 1 Cai. Gas. 15; Sugd. Pow.
107; Burton, R. P. § 179.

Of appointment. Those which are to cre-

ate new estates.. Distinguished from powers
of revocation.

Collateral. Those in which the donee has
no estate in the land. 2 Washb. R. P. 305.

General. Those by which the donee is

at liberty to appoint to whom he pleases.

In gross. Those which give a donee, who
has an estate in the land, authority to create

such estates only as will not attach on the

interest limited to him or take effect out of

his own interest. Wilson v. Troup, 2 Cow.
(N. Y.) 236, 14 Am. Dec. 458. Tudor, Lead.

Gas. 293.

Of revocation. Those which are to di-

vest or abridge an existing estate. Dis-

tinguished from those of appointment; but

the distinction is of doubtful exactness, as

every new appointment must divest or re-

voke a former use. Sanders, Uses 154.

As to the effect of the insertion of a

power of revocation, either single or in

connection with one of api)ointment, see

Styles 389 ; 2 Washb. R. P. 307.

Special. Those in which the donee is re-

stricted to an appointment to or among par-

ticular objects only. 2 Washb. R. P. 307.

See a classification by Jessel, M. R., in

15 Gh. 228.

The person bestowing a power is called

the donor; the person on whom it is be-

s.towed is called the donee.

The person who receives the estate by
appointment is called the appointee; the

donee of the power is sometimes called the

appointor.

The creation of a power may be by deed

or will; 2 Washb. R. P. 314 ; by grant to a
grantee, or reservation to the grantor; 4

Kent 319; and the reservation need not be

in the same instrument, if made at the same
time; 1 Sugd. Pow. 158; by any form of

words indicating an intention ; 2 Washb. R.

P. 315. The doubt whether a power is cre-

ated or an estate conveyed can, in general,

exist only in cases of wills ; 2 Washb. R. P.

316 ; and in any case is determined by the

intention of the grantor or devisor, as ex-

pressed in or to be gathered from the whole

will or deed; Ladd v. Ladd, 8 How. (U. S.)

10, 12 L. Ed. 967; Sharpsteen v. Tillou, 3

Cow. (N. Y.) 651; Walker v. Quigg, 6 Watts

(Pa.) 87, 31 Am. Dec. 452. It must be limit-

ed to be executed, and must be executed,

within the period fixed by the rules against

perpetuities; 5 Bro. P. G. 592; 13 Sim. 393.

The interest of the donee is not an estate

;

2 Prest. Abstr. 275; but is sufficient to en-

able the donee to act, if the Intention of the

donor be clear, without words of inherit-

ance; 1 P. Wms. 171; Wilson v. Troup, 7

Johns. Ch. (N. T.) 34; see Go. Litt. 2716,

Butler's note 231; and may coexist with the

absolute fee in the donee ; 10 Ves. 255 ; 4

Greenl. Cruise, Dig. 241, n. As a general

rule a power to sell does not include a power
to mortgage; Bloomer v. Waldron, 3 Hill

(N. Y.) 361; Willis v. Smith, 66 Tex. 31, 17

S. W. 247; Norris v. Woods, 89 Va. 873, 17

S. E. 552 ; but where it is for raising a par-

ticular charge, and the estate itself is set-

tled or devised subject to that charge, then
it may be proper under the circumstances to

raise the money by mortgage, and the court

will support it as a conditional sale; 1 De
G. M. & G. 645; Sugd. Powers 425; and
sale generally means a cash sale; 4 Kent
331; Ives v. Davenport, 3 Hill (N. Y.) 373.

See infra. It Is held that a general power to

appoint makes the property so to be disposed
of assets of the estate of the donee of the
power for the payment of his debts; Olney
V. Balch, 154 Mass. 318, 28 N. E. 258 ; Clapp
V. Ingraham, 126 Mass. 200, following 3 De
G., M. & G. 976; but not in New York (un-
der statute) either as to real or personal
property; In re Moehring, 154 N. Y. 423, 1 48
N. B. 818.

As to exercising the power. If it be sim-
ply one in which no person is interested but
the donee, it is a matter of election on his
part whether to exercise it or not; 1 Sugd.
Pow. 158; see infra; but If coupled with a
trust in' which other persons are interested,
equity will compel an execution; Story, Eq.
Jur. § 1062 ; Hunt v. Ennis, 2 Mas. 251, Fed.
Gas. No. 6,889.

A power to appoint by will, conferred on
a life tenant, does not empower him to de-
vise the land for the payment of his own
debts ; Balls v. Dampman, 69 Md. 390, 16 Atl.

16, "1 L. R. A. 545. But a iwwer conferred
by will to invest or use includes the power
to sell; Crawford v. Wearn, 115 N. C. 540,
20 S. E. 724.

The execution must be in the manner pre-
scribed, by the proper person, see Appoint-
ment, and cannot be by an assignee ; 2
Washb. R. P. 321; unless authorized by the
limitation ; 4 Cruise, Dig. 211 ; or unless an
Interest be coupled with the power; Wilson
v. Troup, 2 Cow. (N. Y.) 236, 14 Am. Dec.
458; Hunt v. Rousmanier, 8 Wheat. (U. S.)

203, 5 L. Ed. 589; nor by a successor, as on
the death of an executor; Tainter v. Clark,
13 Mete. (Mass.) 220. As to whether a sale
by a donee who has also an estate in the
land is held to be an execution of the pojver,

see 2 Washb. R. P. 325; Tudor, Lead. Cas.
306 ; 5 B. & C. 720 ; 6 Go. 18 ; 16 Pa. 25. The
exercise of a power must refer to the power
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to be executed, or actually dispose of the

subject of It by identifying it ; In re Neill's

Estate, 222 Pa. 145, 70 Atl. 942 ; but not if

the act cannot take effect but by virtue of

the power; Allison v. Kurtz, 2 Watts (Pa.)

185. In order to exercise a testamentary
power, a will must, at common law, contain

a sufficient" reference to the power to show
an intention to exercise it. The use of the

verb "appoint," especially when coupled with

the express inclusion, in a general gift, of

"all property, over which I have a power of

appointment," would undoubtedly be a suffi-

cient reference in the case of a general pow-
er; L. fe. 17 Ir. 436, 443.

At common law an estate created by the

execution of a power takes efEect as if cre-

ated by the original deed, yet for some pur-

poses (here taxation under an express stat-

ute) the execution of the power is considered

the source of title; Chahler v. Kelsey, 205
0. S. 466, 27 Sup. Ct. 550, 51 L. Ed. 882

(Holmes and Moody, JJ., dissenting).

A power to sell gives authority to sell for
' cash only, and does not uphold a mere ex-

change; Woodward v. Jewell, 140 U. S. 253,

11 Sup. Ct. 784, 35 L. Ed. 478; Hampton v.

Moorhead, 62 la. 91, 17 N. W. 202; Perry,

Trusts § 769; or mortgage; Morris v. Wat-
son, 15 Minn. 212 (Gil. 165) ; Wood v. Good-
ridge, 6 Gush. (Mass.) 117, 52 Am. Dec. 771

;

Willis v. Smith, 66 Tex. 31, 17 S, W. 247;

contra, McCreary v. Bomberger, 151 Pa. 323,

24 Atl. 1066, 31 Am. St. Rep. 760; Campbell

V. Home Ass'n, 163 Pa. 626, 30 Atl. 222, 26

L. E. A. 117, 43 Am. St. Rep. 818; and see

Kent V. Morrison, 153 Mass. 137, 26 N. E.

427, 10 L. R. A. 756, 25 Am. St. Rep. 616.

Whether a power to sell includes ^ power
to mortgage depends on the intent of the

donor. If no absolute power appears on the

face of the power, the presumption may
vary according to the character of the estate

created, the purpose of the power and the

status of the devise ; 20 H. L. Rev. 568.

A power of sale in a trust deed is not re-

voked by the death of the grantor; Frank
V. Mtg. Co., 86 Miss. 103, 88 South. 340, 70

L. R. A. 135, 4 Ann. Cas. 54.

A power of sale in a mortgagfe may be

executed, although no payment has been

made for twenty years ; House v. Carr, 185

N. Y. 453, 78 N. E. 171, 6 L. R. A. (N. S.)

510,. 113 Am. St. Rep. 936, 7 Ann. Cas. 185.

Where three executors, given power to

sell real estate, have accepted the trust, one

alone cannot execute the power; Wright v.

Dunn, 73 Tex. 293, 11 S. W. 330; and in a

devise to two sisters to sell if they desired,

the power can only be exercised by their

joint deed and is lost by the death of either

of them ; Glover v. Stillson, 56 Conn. 316, 15

Atl. 752. A power given by will cannot be

delegated, but an appointment under it need

not allude to the power; Hood v. Haden, 82

Va. 588. .

Where an exact execution is impossible

under authority of court, it may be executed

as near as may be (cy-prds) to carrying out

the donor's Intention; 4 Ves. 681; 5 Sim.

682 ; Warner v. Howell, 3 Wash. O. C. 12,

Fed. Cas. No. 17,184.

It must be made at a proper time, and,

where several powers are given over differ-

ent parts of I the same estate, in proper suc-

cession; 1 Co. 174; 1 W. Bla. 281.

Equity will compel the donee to execute

a power where it is coupled with a trust in

which other persons are interested; Story,

Eq. Jur. § 1062; and to correct a formal de-

fect in the manner of execution ; 2 P. Wms.
489,- 622; Hunt v. Ennis, 2 Mas. 251, Fed.

Cas. No. 6,889.

Three classes of cases have been held suffi-

cient demonstrations of an intended exer-

cise of a power : 1. Where there has beea
some reference in the will, or other instru-

ment, to the power ; 2. or a reference to the

property, which is the subject on which it is

to be executed ; 8. or when the provisions in

the wiU or other instrument, executed by
the donee of the power, would otherwise be
ineffectual or a mere nuUity, in other word*
it would have no operation, except as an ex-

ecution of • the power ; Lee v. Simpson, 134

IJ. S. 590, 10 Sup. Ct. 631, 33 U Ed. 1038.

See Warner v. Ins. Co., 109 TJ. S. 866, 3 Sup.

Ct. 221, 27 L. Ed. 962 ; White v. Hicks, 33 N.

Y. 392; Funk v. Eggleston, 92 lU. 538, 34

Am. Rep. 186.

The suspension or destruction of a power
may sometimes happen by a release by the

donee, by an alienation of his estate, by his

death, and by other circumstances.

An appendant power may be susupended

by a conveyance of his interest by the donee

;

4 Cruise, Dig. 221; Cro. Oar. 472; 4 Bingh.

N. c. 734; Wilson v. Troup, 2 Cow. (N. Y.)

287, 14 Am. Dec. 458 ; and may be extinguish-

ed by such conveyance; 2^fB. & Aid. 93; 10

Ves. 246 ; or by a release ; 1 Russ. & M. 431,

436, n.; 1 Co. 102 6; 2 Washb. R. P. 308.

As to illusory appointments under a power,,

see that title.

A power in gross may be released to one

having the freehold in possession, reversion,

or remainder, and not by any other act of

the donee ; Tud. Lead. Cas. 294 ; Burt. R. P.

§ 176; Chance, Pow. § 3172; Hardr. 416; 1

P. Wms. 777 ; an infant may execute a power
in gross ; 7 Ch. D. 728.

A collateral power cannot be suspended or

destroyed by act of the donee; F. Moo. 605;

5 Mod. 457 ; such a power may be executed

by an infant ; 4 Kent 342. And see 1 Russ.

6 M. 431 ; Tainter v. Clark, 13 Mete. (Mass.)

220.

Impossibility of . -immediate vesting in in-

terest or possession does not suspend or ex-

tinguish a power ; 2 Bingh. 144. A power

of sale in a mortgage for condition broken

is. not revoked by the mortgagor's deaths
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Way V. Mullett, 143 Mass. 49, 8 N. E. 881;
Reilly v. Phillips, 4 S. D. 604, 57 N. W. 780.

In general, a power of sale is exhausted by a
single exercise of power; Simmons v. Bay-
nard, 30 Fed. 532.

A power may be executed by a married
woman; 4 Kent 342; but she will not be
compelled . to exercise a power of appoint-
ment of which she is donee for ithe benefit

of her creditors; 17 Q. B. D. 521.

As to whether the donee of a power of

appointment can covenant to exercise it in a
particular way, see 18 L. Q. R. 112.

See article on "Power Coupled With an
Interest" by James Lowndes, in 12 Harv.
L. Rev. 262 ; see also 19 id. 287 ; as to wheth-
er a power to sell is a power to mortgage,
see 19 Harv. L. Rev. 62, where the negative
is stated as the ordinary rule ; as to whether
a power of sale includes power to give an op-
tion, see Trogdon v. Williams, 144 N. C. 192,

56 S. E. 865, 10 U R. A. (N. S.) 867.

See Executive Powebs ; Judicial Powers
;

IiEGISLATIVE POWEBS ; APPOINTMENI.

POWER OF ATTORNEY. An instrument
authorizing a i)erson to act as the agent or
attorney of the person granting it. It is

often called letter of attorney.

A general power authorizes the agent to

act generally in behalf of the principal.

A special power is one limited to particu-
lar acts.

It may be by parol or under seal. 1 Pars.
Contr. 94. It is held that, ea; vi termini, it

indicates a sealed instrument ; Cutler v. Ha-
ven, 8 Pick. (Mass.) 490. The attorney can-
not, in general, execute a sealed instrument
so as to bind his principal, unless the power
be under seal ; 2 B. & P. 338 ; 5 B. & C. 355

;

Stetson V. Patten, 2 Greenl. (Me.) 358, 11 Am.
Dec. 111. See Bank of Columbia v. Patter-

son, 7 Gra. (U. S.) 299, 3 L. Ed. 351; Darst
V. Roth, 4 Wash. C. C. 471, Fed. Cas. No.
3,582; Randall v. Van Vechten, 19 Johns.

(N. Y.) 60, 10 Am. Dec. 193; Damon v.

Granby, 2 Pick. (Mass.) 345.

Powers of attorney are strictly construed;
Wood V. Goodridge, 6 Cush. (Mass.) 117, o2
Am. Dee. 771; Mechanics' Bank v. Bank, 5

Wheat. (U. S.) 326, 5 L. Ed. 100; 8 M. &
W. 806. General terms used with reference

to a particular subject-matter are presumed
to be used in subordination to that matter;
7 B. & C. 278; Kelley v. Lindsey, 7 Gray
(Mass.) 287. See, as to a power to coUect a
debt; Barlow v. Reno, 1 Blackf. (Ind.) 252;
to settle a claim ; 5 M. & W. 645 ; Miller v.

Edmonston, 8 Blackf. (Ind.) 291; to make
an adjustment of all claims ; Bossiter v. Eos-
Biter, 8 Wend. (N. Y.) 494, 24 Am. Dec. 62;
Taylor v. Robinson, 14 Cal. 399; to accept

bills ; 7 B. & C. 278.

Where a power of attorney is executed in

a foreign country in 'the language of that

country, the intention of the writer is to

be ascertained by evidence of competent

translators and experts, including, if neces-

sary, lawyers of the country, as to the mean-

ing of the language used; and if, according

to such evidence, the intention appears to be

that the authority shall be acted upon in

other countries, the extent of the authority

iji any country in which the authority is act-

ed upon must be determined by the law of

that country; [1891] 1 Q. B. 79.

Third parties dealing with an agent on
the basis of a written letter of attorney are

not prejudiced by any private instructions

from the principal to the agent, unless such
instructions are in some way referred to in

the letter; 3 Term 757; Earp v. Richardson,

81 N. C. 5 ; SilUman v. R. Co., 27 Gratt. (Va.)

119. Where an agent is acting under such
a written letter, it is the duty of third per-

sons to examine the instrument; Story, Ag.

§ 72. A failure to do this precludes a re-

covery unless the claim is based on fraud;
Schimmelpennich v. Bayard, 1 Pet. (U. S.)

264, 7 L. Al. 138 ; Whart. Ag. § 227 ; Appeal
of Weise, 72 Pa. 351 ; Equitable Life Assur.
Soc. V. Poe, 53 Md. 28. When a power of at-

torney is to a partnership as such, a deed
executed in the partnership name by one of
the partners is good ; Frost v. Cattle Co., 81
Tex. 505, 17 S. W. 52, 26 Am. St. Rep. 831.
A power of attorney to convey lands is im-

mediately revoked by the death of the prin-
cipal, and deeds subsequently made by the
attorney are void; McClaskey v. Barr, 50
Fed. 712 ; and upon the death of some of the
donors of a power of attorney, it is revoked
as to them if not as to all; Hanrick v.

Patrick, 119 U. S. 156, 7 Sup. 147, 30 L. Ed.
396.

If a power of attorney is part of a contract
and is a security for the payment of money
or the performance of an act, it is irrevoca-
ble, whether so expressed or not; Wood v.

Kerkeslager, 225 Pa. 296, 74 Atl. 174.

See Peincipal and Agent.

PRACTICABLE, PRACTICABLY. Practi-
cable is that which may be done, practiced,
or accomplished, that which is performable,
feasible, possible; and the adverb practical-
ly means in a practical manner. Streeter v.

Streeter, 43 111. 165.

Reasonably practicable, when used in di-

recting the observance of a set of affirmative
and negative rules, will usually apply to the
negative; 16 Q. B. D. 340.

Where a statute provides that persons hav-
ing in charge animals affected with a conta-
gious disease shall notify the police of the
fact with all practicable speed, it was held
to be necessary that the person shall have
knowledge of the animal's being diseased
before it becomes neglect to give notice; L.
R. 8 C. P. 322.

.PRACTICE. The form, manner, and or-
der of conducting and carrying on suits or
prosecutions in the courts through their va-
rious stages, according to the principles of
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law and the rules laid down by the respec-
tive courts. In its ordinary meaning it is to

be distinguished from the pleadings. The
term applies to a distinct part of the pro-

ceedings of the court. 10 Jur. N. S. 457. In
a popular sense, the business which an at-

torney or counsellor does : as, A B has a good
practice.

' A sei-tled, uniform, and long-continued prac-

tice, without objection, is evidence of what
the law is; and such practice is based on
principles which are founded in justice and
convenience; 2 Russ. 19, 570; 2 Jae. 232; 1

Y. & J. 167, 168 ; 2 C. & M. 55 ; Ram, Judgm.
e. 7.

With respect to criminal practice, it has
been remarked by a learned judge that even
where the course of practice in criminal law
has been unfavorable to parties accused, and
entirely contrary to the most obvious princi-

ples of justice and humanity, as well as

those of law, it has been held that such prac-

tice constituted the law, and could not be
altered without the authority of parliament.

Per Maule, J., Scott, N. C. 599.

PRACTICE COURT. In English Law. A
court formerly attached to the court of

king's bench, which heard and determined
common matters of business and ordinary
motions for writs of mandamus, prohibition,

etc. It was usually called the bail court. It

was held by one of the puisne justices.

PRACTICES. A succession of acts of a
similar kind or in a like employment. Webst.

PRACTICING. A retired lawyer who tries

a case for a neighbor gratuitously, is not a
practicing lawyer subject to a penalty for

practicing without having paid the license

tax. "The term practicing implies something
more than a single act or effort." McCargo
v. State (Miss.) 1 South. 161; State v. Bry-
an, 98 N. C. 644, 4 S. E. 522.

PRACTITIONER. Hp who is engaged in
the exercise or employment of any art or
profession.

PR RECEPTORS (Lat). Heretofore mas-
ters in chancery were so called, as having
the direction of making out remedial writs.

Fleta 76; 2 Reeve, ^ist. Eng. Law 251. A
species of benefice, so called from being pos-

sessed by the principal templars {prmoep-
tores t&mpli), whom the chief master by his

authority created. 2 Mon. Aug. 543.

PR/ECIPE, PRECIPE (Lat). A slip of

paper upon which the particulars of a writ
are written. It is lodged in the office out of

which the required writ is to issue. Whar-
ton, Diet. A written order to the clerk of a
court to issue a writ.

It is a part of the record ; the writ of

service, if it fail to follow it, may be amend-
ed to conform ; Wilkinson v. North East Bor-

ough, 215 Pa. 486.

PRECIPE IN CAPITE. A writ out of

chancery for a tenant holding of the crown
in capite, viz., In chief. Magna Char. c. 24..

PRAECIPE OUOD REDDAT (Lat). C!om-

mand him to return. An original writ, of

which prrndpe is the first word, commanding
the person to whom it is directed to do a
thing or to show cause why he has not done
it. 3 Bla. Com. 274; Old N. B. 18. It is as
well applied to a writ of right as to other

writs of entry and possession.

PRAECIPE QUOD TENEAT CONVENTIO-
NEM. The writ which commenced the ac-

tion of covenant in fines, which are abolish-

ed by 3 & 4 Wm. IV. c. 74.

PR/ECIPITIUM. The punishment of cast-

ing headlong from some high place.

PR^CIPUT CONVENTIONNEL. In

French Law. Under the regime en comnmn-
a%t6, when that is of the conventional kind,

if the survivor of husband and wife is enti-

tled to take any portion of the common
property by a paramount title and before

partition thereof, this right is called by the

'

somewhat barbarous title of the conventional
prwciput, from pra, before, and capere, to

take. Brown.

PR^DIA (Lat). In Civil Law. Lands.
Prwdia stipendiaria, provincial lands be-

longing to the people.

Prmdia tributaria, provincial lands belong-

ing to the emperor.
Prcedia volantia, certain things movable;

which were ranked among immovable things.

2 Bla. Com. 428.

It indicates a more extensive domain than
fundus. Calvinus, Lex.

PR/EDIA BELLI (Lat). Booty. Proper-
ty seized in war. See Booty.

P R /E D I A L. That which arises immediate-
ly from the ground : as, grain of all sorts,

hay, wood, fruits, herbs, and the like.

Prcedial larceny is the larceny of things at-

tached to the land. 4 Journ. of Soc. of

Comp. Leg. N. S. 135.

PR/EDIUM DOMINANS (Lat the ruling

estate). In Civil Law. The name given to

an estate to which a servitude is due; it is

called the ruling estate.

PR/EDIUM RUSTICUM (Lat a country
estate). In Civil Law. By this is under-
stood all heritages which are not destined

for the use of man's habitation ; such, for

example, as lands, meadows, orchards, gar-

dens, woods, even though they should be
within the boundaries of a city.

PRjCDIUM SERVIENS (Lat). In Civil

Law. The name of an estate which suffers

or yields a service to another estate.

PRvEDIUM URBAN UM (Lat). In Civil

Law. By this term is understood buildings

and edifices intended for the habitation and
use of man, -v^hether they be built in cities
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or whether they be constructed in the coun-
try.

PR/EFECTI APOSTOLICI. Officers of

the same character as the Vicarius Apostoli-

cus {q. v.), but without the power of exer-

cising episcopal functions. 2 Phill. Int. L.

529.
'

PR/EFECTUS URBIS. An officer who
had the superintendence of the city and its

police with jurisdiction extending one hun-
dred miles from the city and power to decide

both civil and criminal cases. Whart.

PR/EFECTUS VIGILIUM (Lat). In Ro-
man Law. The chief officer of the night-

watch. His jurisdiction extended to certain

offences affecting the public peace, and even

to larcenies. But he could inflict only slight

punishments.

PR.«MUNIRE (Lat). A statute of 2T
Edw. III. which prohibited citations to the

court of Rome; by it penalties were enacted
against all subjects who should "draw any
out of the realm in plea, whereof the cogni-

zance pertaineth to the kmg's court" and who
should fail to appear before the king and
his council, or in his chancery, or before the

justices to answer for the contempt commit-
ted. This was the origin of the offence aft-

erwards known as prcemunire from • the

words of the writ prwmunire facias, re-

quiring the sheriff to warn the accused to

appear and answer. Taswell-Langmead,
Engl. Constit. Hist. 323.

*

The penalties of prcemunire were subse-

quently applied to other offences of various

kinds, as the molestation pf possessors of

abbey lands, the assertion that the houses

of parliament have a legislative authority

without the sovereign or the sending sub-

jects of the realm into parts beyond the seas.

Whart. Law Diet. ; Jacob.

It is said by Jacob to be a corruption of

prwmoneri, to be forewarned, citing Du
Cange. He also points out that there had
been but one "prosecution for prcemunire in

the state trials (2 Hargr. St. Tr. 263).

PR/ENOMEN. In Civil Law. See Cogno-

men.

PR;^STITA ROLLS. In these were entered

the sums of money which issued out of the

royal treasury, by way of imprest, advance,

or accommodation, in the 12th year of King
John ; also roll of the 7th, and one of the

14th, 15th and 16th years of the same reign.

See Record Commission (1844).

PR/ESUMPTIO HOMINIS. A presump-

tion based upon what is probable in human
experience, whereby, from a given fact or

state of facts, another fact or state of facts

may be naturally inferred. Morey, Rom. L.

411.

PR/ESUMPTIO JURIS (Lat.). In Roman
Law. A deduction from the existence of one

fact as to the existence of another, which

admits of proof to the contrary. A rebutta-

ble presumption. An intendment of law
which holds good uiltil It is weakened by

proof or a stronger presumption. Best, Pres.

29.

PR/ESUMPTIO JURIS ET DE
,

JURE
(Lat.). In Roman Law. A deduction drawn,

by reason of some rule of law, from the ex-

istence of one fact as to the existence of an-

other, so conclusively that no proof can be

admitted to the contrary. A conclusive pre-

sumption.

PR/ETOR. In Roman Law. A municipal
officer of Rome, so called because (prceiret

populo) he went before or took precedence of

the people.

The consuls were at flrst called pratora. Liv.
Hist. Hi. 55. The word prcetor means literally a
general and is a title of honor accorded to the coun-
sels in the flrst centuries of the republic. The
prcEtor was really a third consul who was specially
intrusted, not with the military command, but with
the administration ol justice. This is the reason
why, in point of rank (and in the number of his
lictors), he was inferior to the consul, though, on
principle, his power was consular ; Sohm, Inst.

Rom. L. 48, n. 1. He was a sort of minister of jus-
tice, invested with certain legislative powers, es-
pecially in regard to the forms or formalities of
legal proceedings. Ordinarily, he did not decide
causes as a judge, but prepared the grounds of
decision for the judge, and sent to him the ques-
tions to be decided between the parties. The judge
was always chosen by the parties, either directly,
or by rejecting, under certain rules and limitations,
the persons proposed to them by the prcEtor, Hence
the saying of Cicero (pro Cluentio 43) that no one
could be judged except by a judge of his own
choice. There were several kinds of officers called
praetors. See Vicat, Yoc.
Before entering on his functions, he published

an edict announcing the system adopted by him
for the application and interpretation of the laws
during his magistracy. The edict issued by the
prcBtor on his taking office was called the edictum
perpetuum. It was said that these edicts were of
great authority. They were called the jus hon-
orariwm because those who bear honors in the
state, that is the magistrate, have given it their
sanction; Inst. 1. 2. 7; Howe, Stud. Civ. L. 10; the
fact that the circumstances and habits of thought,
untrammelled as they were under this system, led
to the exercise by the prcstor of equitable functions
and extension of the narrow limits of the old civil

law, was a potent factor in the judge-made law
which replaced the ancient technical and rigid sys-
tem by one more flexible. The lex CorneUa (B. C.
67) forbade a prcBtor to depart during his term
from the edict promulgated by him at its begin-
ning. The edicts of preceding prast&rs were col-

lected and condensed by Salvius Julianus^ who had'
flUed the office during the time of Hadrian ; this was
a final edictum perpetuum^ and it was known dis-

tinctively by that title. It is doubtful whether aft-

er that annual edicts were issued ; Sand. Inst. Just.

11; Sohm. Rom. L. ? 14; Mack. Rom. L. § 47.

The authority of the pr(Etor extended over all

jurisdictions, aind was summarily expressed by the
words do, dico, addico, 1. e. do I give l!he action,
dico I declare the lay^ I promulgata the edict,

addieo I invest the judg&^with the right ot judgiufe-.

There were certain cases which he wa*,^.hQund to
decide himself, assisted by a council chosen by
himself,—perhaps the decemvirs. But the greater
part of causes brought before him he sent either to

a judge, an arbitrator, or to recuperatores, or to
the centumvirs, as before 'stated. The pr<Etor had
no power to legislate, but he might grant or refuse
an action ; Sohm, Rom. L. 52. Under the empire,
the powers of the prwtor passed by degrees to the
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prefect of the prwtorium or the pfefect of the city;
so that this magistrate, who at first ranked with
the consuls, at last dwindled into a director or
manager of the public spectacles or games.
The prcBtor urianus was a special officer ap-

pointed to administer justice in the city; after-

wards (about 242 B. o.) the increase of business
made it necessary to appoint a second prcetoTf who
was called a prcetor peregrinus to whom -were as-

signed all cases in which either or both of the

parties were foreigners. PrtBtores tutelares were
special magistrates nominated in Rome and vested

with the power of appointing tutors which right

had previously .been exercised by the prcetor ur-

ianus.
A prcetor fideicommissdrius was a magistrate spe-

cially appointed to have Jurisdiction of ftdeiaom-

missa.
The prcetor fiscalis had special jurisdiction o«

'cases affeotin'g the public treasury.

PRAGMATIC SANCTION. A solemn ordi-

nance or decree of a sovereign dealing with

matters of primal importance and regarded

as constituting a part of the fundamental

law of the land. It originated in the Byzan-

tine Empire; in later European history it

was especially used to designate an ordi-

nance of Charles VI, emperor of Gfermany,

issued April, 1713, to settle the succession on

his daughter, Maria Theresa. It was rati-

fied by the Great Powers. On the death of

the emperor, it was repudiated by Prussia,

France and others, which led to the War of

the Austrian Succession. Int. Encycl.

In Civil Law. The answer given by the

emperors on questions of law, when consulted

by a corporation or the citizens of a province

or of a municipality, was called a pragmatic
sanction. Legona El. du Dr. Civ. Bom. § 53.

See Rescript.

PRAIRIE. An extensive tract of land des-

titute of trees, covered with coarse grass,

and u^ially characterized by a deep, fertile

soil; a meadow or tract of grassland; es-

pecially a so called "natural meadow." In-

terstate G. O. Co. V. KUne, 51 Kan. 23, 32

Pac. 628.

PRATIQUE, or PRATIC. Intercourse;

the communication between a ship and the

port in which she arrives; hence, a license

to hold intercourse and trade with the in-

habitants of a place, especially after quaran-

tine, or certificate of non-ineffectiveness.

Cent. Diet

PRAYER. In Equity Practice. The re-

quest in a bill that the court will grant the

aid which the petitioner desires. That part

of the bill which asks for relief. The word
denotes, strictly, the request, but is very

commonly applied to that part of the bill

which coutttins the request.

Of Phocess. That pari of the bill which
asks that the defendant may be compelled

to appear and answer the bill, and abide the

determination of the court upon the subject.

It must contain the names of all the par-

ties ; 1 P. Wms. 593 ; Brasher's Ex'rs y. Van
Cortlandt, 2 Johns. Ch. (N. Y.) 245 ; Coop.

Eq. PI. 16; Bisph. Eq. § 9; although they

are out of the jurisdiction; 1 Beav. 106;

Mitf. Bq. PI. 164. The ordinary process

asked for is a writ of subpoena; Story, Bq.

PI. § 44; and in case a distringas against a

corporation; Coop. Eq. PI. 16; or an injunc-

tion ; 2 S. & S. 219 ; 1 Sim. 50 ; is sought for,

it should be Included in the prayer.

Under the supreme court equity rule 25

(.February, 1913) the prayer for special re-

lief only is provided for and it may be in the

alternative; 198 Fed. xxv.

Foe Relief, is general, which asks for

such relief as the court may grant; or spe-

cial, which states the particular form of re-

lief desired. A special prayer is generally

inserted, followed by a general prayer, 4
Madd. 408; Hobson v. McArthur, 16 Pet.

(U. S.) 195, 10 L. Ed. 930; Danforth v.

Smith, 23 Vt. 247 ; Spivey v. Frazee, 7 Ind.

661 ; Kelly's Heirs v. McGuire, 15 Ark. 555

;

a general prayer if omitted, may be added

by amendment or amended bill; McOrum v.

Lee, 38 W. Va. 583, 18 S. E. 757. Unless the

general prayer is added, if the defendant

fails in his special prayer he will not be en-

titled to any relief; 1 Ves. 42G; Mt. Vernon
Bank v. Stone, 2 R. I. 129, 57 Am. Dec. 709;

except in case of charities and bills in be-

half of infants; 18 Ves. 325; Colton v. Ross,

2 Paige, Ch. (N. Y.) 896, 22 Am. Dec. 648.

A general prayer is suflBcient for most

purposes ; and the special relief desired

may be prayed for at bar; 4 Madd. 408;

Story, Eq. PI. § 41* Busby v. Llttlefield, 31

N. H. 193; Tayloe v. Ins. Co., 9 How. (U.

S.) 390, 13 L. Ed. 187; Holmes v. Fresh,

9 Mo. 201 ; Shields v. Trammell, 19 Ark. 62;

Kelly V. Payne, 18 Ala. 371; Danforth v.

Smith, 23 Vt. 247 ; but where a special or-

der and provisional process are, required,

founded on peculiar circumstances, a special

prayer therefor is generally inserted; 6

Madd. 218; Eastman v. Ramsey, 3 Ind. 419.

A prayer for general relief is sufficient to

support any decree warranted by the al-

legations of the bill ; Walker v. Converse,

148 111. 622, 36 N. E. 202 ; but under such a
prayer a party cannot recover a claim dis-

tinct from that demanded by the bill; Pick-

ens v. Knisely, 29 W. Va. 1, 11 S. E. 932, 6

Am. St. Rep. 622.

Such relief, and such only, will be grant-

ed, either under a special prayer, whether at

bar; 2 Ves. 299; Walker v. Devereau, 4

Paige, Ch. (N. Y.) 229; Scudder v. Young,

25 Me. 153 ; Cameron y. Abbott, 30 Ala. 416;

or in the bill; Denison v. League, 16 Tex.

399; Miller v. Saunders, 18 Ga. 492; Dela-

ware & H. C. Co. V. Coal Co., 21 Pa. 131 ; or

under a general prayer, as the case as stat-

ed will justify; Melvin v. Robinson, 42 N.

O. 80 ; Cook v. Bronaugh, 13 Ark. 183; Tay-

loe V. Ins. Co., 9 How. (U. S.) 390, 13 L. Ed.

187; and a bill framed apparently for one
purpose will not be allowed to accomplish
anotljer, to the Injury of the defendant;
Dtenison v. League, 16 Tex. 399; Livingston's
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Ex'rs V. Van Rensselaer's Adm'rs, 6 Wend.
(N. Y.) 63.

And, generally, the decree must conform
to the allegations and proof ; Crocket v. Lee,

7 Wheat. (U. S.) 522, 5 L. Ed. 513 ; Stuart v.

Bank, 19 Johns. (N. Y.) 496; Langdon v.

Roane's Adm'r, 6 Ala. 518, 41 Am. Dec. 60;

Beers v. Botsford, 13 Conn. 146. But a spe-

cial prayer may be disregarded, if the al-

legations warrant relief under the general

prayer; Kelly's Heirs v. McGuire, 15 Ark.

555; May y. Lewis, 22 Ala. 646; the relief

granted must be consistent with the special

prayer; Simmons v. Williams, 27 Ala. 507

;

Delaware & H. C. Co. v. Coal Co., 21 Pa. 131

;

Ruff V. Summers, 4 Des. Eq. (S, C.) 530;
Wilkin V. Wilkin, 1 Johns. Ch. (N. T.) 111.

PREAMBLE. An introduction prefixed to

a statute, reciting the intention of the legis-

lature in framing it, or the evils which led

to its enactment. It is no part of the law;
Erie & N. E. R. v. Casey, 26 Pa. 287. Contra,

[1891] A. C. 543. It is no more than a re-

cital of some inconveniences, which does not
exclude any other, for which a remedy is

given by the enacting part of the statute.

Resort cannot be had to the preamble of a
statute to ascertain the intention of an act

unless there is an ambiguity in the enact-

ing part. Effect should be given to a pre-

amble to the extent that it shows what the

legislature intended, and if the words • of

enactment have a meaning which does not
go beyond that preamble, or which may
come up to the pi-eamble, in either case

that meaning should be preferred to one
which shows an intention of the legislature

which would not answer the purposes of

the preamble or would go beyond them. To
that extent only is the preamble material

;

8 App. Gas. 388. The clear language of an
act cannot be cut down by a reference to

the preamble; 29 Ch. D. 950. It may ex-

plain what is of doubtful meaning, but will

not limit what is clear ; Tripp v. Goff, 15 R.

I. 299, 3 Atl. 591; Wilson v. Spaulding, 19

Fed. 304.

A preamble is said to be the key of a
statute, to open the minds of the makers
as to the mischiefs which are to be remedied
and the objects which are to be accomplished
by the provisions of the statute; Co. 4tb
Inst 330; Green v. Neal, 6 Pet. (U. S.) 301,

8 L. Ed. 402. In modern legislative prac-

tice, preambles are much less used than for-

merly, and in some of the states are rarely

inserted in statutes. In the interpretation

of a statute, though resort may be had to

the preamble, it cannot limit or control the

express provisions of the statute; Dwarris,

Stat. 504; Wilberf. Stat Law 277. Nor can
it by implication enlarge what is expressly

fixed ; 1 Story, Const, b. 3, c. 6 ; Bynum v.

Clark, 3 McCord (S. C.) 298, 15 Am. Dtec.

633; Jackson v. Gilchrist, 15 Johns. (N. Y.)

89.

A preamble ueciting the existence of pub-

lic outrages, provision against which is made
in the body of the act is evidence of the

facts it recites. See 4 Maule & S. 532 ; 2

Russ. Cr. 720.

The facts recited in a preamble of a pri-

vate statute are not evidence, as between

the person for whose benefit the act passed

and a third person; Parmelee v. Thompson,

7 Hill (N. Y.) 80; but the statement of

legislative reasons in the preamble will not

affect the validity of an act; Lothrop v.

Stedman, 42 Conn. 583, Fed. Cas. No. 8,519.

See Statute; Istterpeetation.

A recital inserted in a contract for the

purpose of declaring the intention of the

parties.

PREBEND. In Ecclesiastical Law. The
stipend granted to an ecclesiastic, in con-

sideration of officiating in the church. It is

in this distinguished from a canonicate,

which is a mere title and may exist without
stipend. The prebend may be a simple

stipend, or a stipend with a dignity attached

to it, in which case it has some jurisdiction

belonging to it. 2 Burn, Eccl. Law 88; 1

Term 401; 1 Wils. 206; 7 B. & C. 113; 8
Bingh. 490; Jacob, L. Diet

PRECARI/E. Day works which the ten-

ants of certain manors were bound to give
their lords in harvest time. Cowell.

PRECARIOUS. The affairs of an execu-
tor are precarious only when conducted with
such recklessness as in the opinion of pru-
dent and discreet men endangers their secu-

rity. Shields v. Shields, 60 Barb. (N. Y.) 56.

PRECARI04JS RIGHT. The right which
the owner of a thing transfers to another, to

enjoy the same until it shall please the own-
er to revoke it.

If there is a time fixed during which the
right may be used, it is then vested for

that time, and cannot be revoked until after
its expiration. Wolff, Inst § 333.

PRECARIUM (Lat). The name of a con-

tract among civilians, by which the owner
of a thing, at the request of another person,
gives him a thing to use as long as the own-
er shall please. Pothier, n. 87. See Cro.
Jac. 235; Orser v. Storms, 9 Cow. (N. Y.)

687, 18 Am. Dec. 543; Bac. Abr. Bailment
(C) ; Story, Bailm. §§ 127, 253 6.

A tenancy at will is a right of this kind.

PRECATORY WORDS. Expressions in a
will praying or requesting that a thing shall

be done. A trust created by such words,
which are' more like words of entreaty and
permission, than of command or certainty.

Examples of such words, which the courts
have held sufficient to constitute a trust,

are "wish and request," "have fullest con-
fidence," "heartily beseech," and the like;
Rap. and Lawr. L. Diet.

Although recommendatory words used by
a testator, of themselves, seem to leave the
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devisee to act As he ipay deem proper, giving

him a discretion, as when a testator gives an
estate to a devisee, and adds that he hopes,'

recommends, has a confidence, wish, or de-

sire that the devisee shall do certain things

for the benefit of another person, yet courts

of equity have formerly construed such prec-

atory expressions as creating a trust; 8

Ves. Ch. 380; Bac. Abr. Legacies (B) ; War-
ner V. Bates, 98 Mass. 274; Van Amee v.

Jackson, 35 Vt. 173; Murphy v. Carlin, 113

Mo.. 112, 20 S. W. 786, 35 Am. St. Bep. 699.

See, contra, In re Pennock's Estate, 20 Pa.

268, 59 Am. Dec. 718; 2 Story, Eq. Jur. §

1069; Eberhardt v. Perolin, '49 N. J. Bq.

570, 25 Atl. 510 ; Bacon v. Ransom, 139 Mass.

117, 29 N. E. 473 ; Blsph. Eq. 73.

But this construction will not prevail

when either the objects to be benefited are

imperfectly described, or the amount of prop-

erty to which the trust should attach is not

sufficiently defined; 1 Bro. O. O. 142; 1

Sim. 556.

While the expression of confidence, if the

context shows that a trust is intended, may
create a trust, yet, if upon the whole will

the confidence is merely that the legatee will

do what is right in disposing of the property,

a trust is not imposed; 4 Kent 305 ; [1895J

2 Ch. 370; In re Gardner, 140 N. Y. 122, 35

N. B. 439; Boyle v. Boyle, 152 Pa. 108, 25

Atl. 494, 34 Am. St. Rep. 629; DUrant v.

Smith, 159 Mass. 229, 34 N. E. 190. The
words in the fullest confidence were held to

create a trust ; 1 Turn. & B. 143.

The current of decision in England with

regard to precatory words is said to be now
to restrict the practice which deduces a

trust from the expression of a wish, etc.,

regarding property absolutely bequeathed;
Burnes v. Bumes, 137 Fed. 781, 70 O. C. A.

357; L. B. 10 Eq. Gas. 267; Poose v. Whit-
more, 82 N. Y. 406, 37 Am. Bep. 572.

A trust will not be created where the tes-

tator shows an intention to leave property

absolutely; 27 Oh. Div. 394. See Appeal of

Paisley, 70 Pa. 153; Gilbert v. Chapin, 19

•Conn. 351. The leaning of the courts is

.against the implication of a trust; 1 Jarm.

Wills 365. It is a question of what was the

intention, not of what particular word was
used; [1895] 2 Ch. 370. But it was held

that a testamentary gift with added words
of entreaty or recommendation, or express-

ing a hope or confidence will constitute a

trust ; Loring v. Loring, 100 Mass. 340 ; Mc-

Ree's Adm'rs v. Means, 34 Ala. 349. See the

cases in 1 Jarm. Wills 385, on this subject.

"The true rule, upon principle, and ac-

cording to the weight of more recent au-

thorities, is said to be that the whole will

must be examined to determine whether

the words used were to impose an obliga-

tion or to give the devisee full discretion."

4 Kent 305, note b, citing 8 Ch. D. 540;

Howard v. Carusi, 109 U. S. 725, 3 Sup. Ct.

575, 27 L. Ed. 1089; Barrett t. Marsh, 126

Mass. 213; Bohn v. Barrett's Ex'r, 79 Ky.

378.

Vagueness in the object tends to show
that no trust was intended. See L. R. 8 Eq.

673. It has been held that precatory words
are prima facie imperative, and create a

trust; Nunn v. O'Brien, 83 Md. 200, 84 Atl.

244; Colton v. Colton, 127 U. S. 300, 8 Sup.

Ct. 1164, 82 L. Ed. 138.

Precatory words do not always create a
trust. The question in every case is one of

intention. Expressions per se suflBlcient to

create a trust may be deprived of that ef-

fect by a context especially declaring or by
implication showing no trust was intended.

The question in all cases is, was the direc-

tion imperative? The real question to be de-

termined when such words are used is

whether the confidence, hope, or wish ex-

pressed is meant to govern the donee, or

whether it was a mere indication of that

which the testator thinks would be a rea-

sonable or suitable use of the property con-

veyed, leaving the matter ultimately to the

decision of the donee ; 1 Jarm. Wills 406, n.

When property is given by will absolutely

and without restriction, a trust is not to be

lightly imposed, upon mere words of recom-

mendation and confidence; but if the ob-

jects of the supposed trust are definite and
the property clearly pointed out, if the rela-

tions between the testator and the supposed

beneficiary are such as to indicate a motive

on the part of the one to provide for the

other, and if the precatory clause warrants
the inference that it is peremptory, then it

may be held that a trust is created ; Colton

V. Colton, 127 XJ. S. 300, 8 Sup. Ct. 1164, 32

L. Ed. 138, where there was a gift to the

wife, followed by the words : "I recommend
to her the care and protection of my mother
and sister, and request her to make such

gift and provision for them as in her judg-

ment' will be best;" it was held that the

mother and sister took a beneficial interest.

There is a simple, sure and familiar form
of gift to raise a trust—to the legatee in

trust for the beneficiary—and the failure to

use it indicates an intention to avoid the

creation of a trust. Words of desire, re-

quest, recommendation or confidence ad-

dressed by a testator to a legatee whom he

has the power to command, create no trust,

unless (1) the intent to make the desire,

etc., imperative upon the legatee, leaving him
no option, clearly appears; (2) the subject-

matter of the wish is certain, and (3) the

beneficiaries are clearly designated; Burnes

V. Burnes, 137 Fed. 781, 70 C. O. A. 357;

citing Colton v. Colton, 127 U. S. 300, 8 Sup.

Ct. 1164, 32 L. Ed. 138 ; Warner v. Bates, 98

Mass. 277.

"Precatory trusts" Is nothing more than a

misleading nickname. A clear gift to one for

his own benefit shall not be cut down by

subsequent words which may operate as an

expression of a desire without disturbing the
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previous devise; [1897] 2 Ch. 12, C. A., per

Rigby, L. J.

PRECEDENCE. The right of being first

placed in a certain order,—the first rank

being supposed the most honorable.

In this country no precedence is given by
law to men.

Nations, in their intercourse with each

other, do not admit any precedence: hence,

in their treaties, it is the usage for the

powers to alternate, both in the preamble
and in the signatures, so that each power
occupies, in the copy intended tp be delivered

to it, the first place. Sometimes signatures

are made in alphabetical order of the states

which are parties to the act, the French al-

phabet being adopted for that purpose. 2

Hall. Int. L. 122.

In some cases of officers, when one must
of necessity act as the chief, the oldest in

commission will have precedence: as, when
the president of a court is not present, the

associate who has the oldest commission will

have a precedence; or if their commissions
bear the same date, then the oldest man.

In the army and navy there is a regular

order of precedence. See Rank.
For rules of precedence in England, see

Whart Law Diet.; Encycl. Br.

PRECEDENT CONDITION. See Condi-

tion Precedent.

PRECEDEN TS. • Legal acts or instru-

ments which are deemed worthy to serve as

rules or models for subsequent cases.

The word is similarly applied in respect

to judicial and legislative action. In the

former use, precedent is the word to desig-

nate an adjudged case which is , actually

followed or sanctioned by a court in sub-

sequent cases. An adjudged case may be

of any degree of weight, from that of ab-

solute conclusiveness down to the faintest

presumption: and one which is in fact dis-

regarded is said never to iiave become a
precedent. In determining whether an ad-

judication is to be followed as a prece-

dent, the following considerations are ad-

verted to. First, the justice of the principle

which It declares, and the reasonableness of

its application. Hob. 270. If a precedent is

to be followed because it is a precedent, even

when decided against an established rule of

law-, there can be no possible correction of

abuses, because the fact of their existence

would render them above the law. It is al-

ways safe to rely upon principles. See 16

Viner, Abr. 499 ; 2 J. & W. 318 ; 2 P. Wms.
258; 2 Bro. C. C. 86; Cooke v. Crawford, 1

Tex. 11, 46 Am. Dec. 93 ; 2 E.vans, Poth. 377,

where the author argues against the policy

of making precedents binding when contrary

to reason. "The reason and spirit of cases

make law : not the letter of particular prec-

edents." 3 Burr. 1364, per Lord Mansfield.

See, also, Gresi. Eq. Ev. 300; Anderson v.

Jackson, 16 Johns. (N. Y.) 402, 8 Am. Dec.

330 ; Cro. Jac. 527 ; People v. Clute, 50 N. Y.

451, 10 Am. Rep. 508. Ram, Judgments,

gives an excellent statement of the circum-

stances which affect, the value of prece-

dents.

"The reports of judicial decisions contain

the most certain evidence and the most au-

thoritative and precise application of the

rules of the common law. Adjudged cases

become precedents for future cases resting

upon analogous facts and brought vnthin

the same reasons. ... A solemn deci-

sion upon a point of law arising in any given

case becomes an authority in a like case,

because it is the highest evidence Which we
can have of the law applicable to the sub-

ject, and the judges are bound to follow that

decision so long as it stands unreversed, un-

less it can be shown that the law was mis-

understood or misapplied in that particular

case. . . . The language of Sir William
Jones (Bailments 46) is exceedingly forcible

on this point. 'No man,' says he, 'who is

not a lawyer would ever know how to act;

and no man who is a lawyer would. In many
Instances, know what to advise, unless

courts were bound by authority as firmly as
the pagan deities were supposed to be bound
by the decrees of fate.' " 1 Kent, Com. 473.

According to Lord Talbot, it is "much
better to stick to the known general rules

than to follow any one particular precedent

which may be founded on reasons unknown
to us." Cas. t. Talb. 26. Blackstone, 1 Com.
70, says that a former decision is, in gen-
eral, to be followed, unless "manifestly ab-

surd or unjust;" and in the latter case it

is declared, when overruled, not that the

former sentence was had law, but that it

was not law. If an adjudication is ques-

tioned in these respects, the degree of con-

sideration and deliberation upon which it

was made; 4 Oo. 94; the rank of the court,

as of inferior or superior jurisdiction, which
established it, and the length of time during
which it has been acted on as a rule of prop-

erty, are to be considered. The length of

time which a decision has stood unquestion-

ed is an important element; since where a
rule declared to be law, even by an inferior

tribunal, has been habitually adopted and
acted upon by the community, and becomes
thus imbedded in the actual affairs of men,
it is frequently better to enforce it as it is,

instead of allowing it to be re-examined and
unsettled. . It is said that in order to give

precedents binding effect there must be a
current of decision ; Cro. Car. 528 ; Cro.

Jac. 386 ; 8 Co. 163 ; Sauer v. Stelnbauer, 10
Wis. 370; and even then, injustice in the
rule often prevails over the antiquity and
frequency of its adoption, and induces the

court to overrule it. But this is to be very
cautiously done where it Is a rule of prop-
erty, or wherever a departure from it would
unjustly affect vested rights; Lindsay v.
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Lindsay, 47 Ind. 286; Bates v. Eelyea, 23
Wend. (N. T.) 340.

"The only use of authorities, or decided
<3ases, is the establishment of some principle

which the judge can follow out in deciding

the case before him. . . . Where a case

has decided a principle, although I myself do
hot concur in it, and although" it has been
only the decision of a tribunal of co-ordinate

Jurisdiction, I have felt bound to follow it

where it is of respectable age and has been
used by lawyers as settling the law, leaving

to the appellate court to say that a case

is wrongly decided, if the appellate court

should so think." 13 C!h. D. 712, per Jessel,

M. R.

"Without minutely examining all the cas-

es, or saying whether I do or do not agree

with them, it is sufficient for me to abide

by the principle established by them; the

principle is the thing which we are to ex-

tract from cases, and to apply it in the de-

cision of other cases." 7 Term 148, per Lord
Kenyon, C. J.

"Now, I have often said, and I repeat it,

that the only thing in a judge's decision

binding as an authority upon a subsequent

Judge is the principle upon which the , case

was decided; but it is not sufficient that

the case should have been decided on a prin-

ciple, if that principle is not itself a right

principle, or one not applicable t& the case;

and it is for a subsequent judge to say
whether or not it is a right principle, and, if

not, he may himself lay down the true prin-

ciple. In that case the prior decision ceases

to be a binding authority or guide for any
subsequent judge, for the second judge who
lays down the principle in effect reverses the

decision." 13 Ch. D. 785^ per Jessel, M. R.

The same judge is quoted in 23 L. Q. Rev.

88, as saying: "If a case lays down a prin-

ciple, it is a guide to other judges, but a

mere decision where you cannot find out the

principle is of no use at all."

"If one authority were produced to me,

and my own opinion were the other way,
I would not follow that authority ; but if

the authorities are numerous, I admit that

I must be bound." L. R. 19 Eq. 460, per

Jessel, M. R.

"It is the principle of the decision by which
we are bound, not a mere rule that in ex-

actly the same circumstances we are to ar-

rive at the same conclusions. Therefore to

say that the decisions are wrong in point

of principle, if that principle was clearly

laid down, does not relieve us from the ob-

ligation of following the principle of the de-

•cision, because the whole theory of our sys-

tem is that the decision of a superior court

is binding on an inferior court and on a
court of co-ordinate jurisdiction, in so far as

it is a statement of the law which the court

is bound to accept." James, \i. J., in L. B.
'7 at. Ap. Oa. 750.

"Courts sliould be careful not to over-

rule decisions which, not being manifestly

erroneous and mischievous, have stood for

some time unchallenged, and' from their na-

ture and the effect which they may rea-

sonably be supposed to have produced upon
the conduct of a large portion of the com-
munity, as well as of parliament itself, in

matters affecting rights of property, may
fairly be treated as having passed Into the

category of established and recognized law."

15 Ch. D. 336, per Thesiger, L. J.

"Where an old case is contrary to the

principles of the general law, the court of

appeal ought not to shrink from overruling

it even after a considerable lapse of time.

But when an old decided case has made
the law on a particular subject, the court

of appeal ought not to interfere with It, be-

cause people have considered It as establish-

ing the law and have acted upon it." 9 Q.
B. D. 852, per Jessel, M. R., cited by Lord
Bsher, M. R., in 22 Q. B. O. 619. See also

12 Q. B. D. 318. In [1909] 1 Ir. R. 172, the

court after some deliberation felt itself

'bound to follow a case decided in 1726.

"Where there is a decision which has
stood for more than two hundred years in

respect of a subject-matter constantly aris-

ing in practice, the court does not overrule

it unless absolutely obliged to do so. . . .

Even if the court did not agree with the

decision, it would not overrule it." [1895]

2 Q. B. 665. Where a dictum of law has
been accepted, and is likely to have affected

divers contracts and dealings between man
and man, and if not followed, many trans-

actions done on the "faith of it would be
disturbed, the court will follow the dictimi;

26 Oh. D» 821. But where a decision had not

stood wholly unquestioned the court need
not feel bound to follow it merely because
it has stood for twelve years without being
authoritatively overruled; 27 Ch. D. 154.

"Where the decision is really one as to

the jurisdiction of another court there is

no reason why, at any distance of time, a
superior court may not overrule it." 13 Q.
B. D. 591, per Brett, M. R.
"Speaking for myself, I do not pay much

attention to the dicta of modern judges, as

I consider it my duty to decide for myself.

This, of course, does not apply to decisions

of modern judges, nor to old recognized dicta

by eminent judges." 23 Ch. D. 49, per JeSsel,

M. R. See, also, 23 Ch. D. 127 ; [1891] 3 Ch.

370.

Decisions on the constructions of Instru-

ments, if the words are similar, are not

strictly binding ; L. R. 10 Ch. App. 397, with
footnote giving the judgment of Jessel, M.
R., in the court below ; or if the "instruments
are couched in somewhat similar language ;"

22 Ch. D. 488 ; and this is true even of the

decisions of the appeal court ; 23 Ch. D. 111.

In 25 Q. B. D. 57, Lord Esher drew a dis-

tinction between "fundamental propositions

of law," which could be changed only by par-
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liament, and "tbe evidence of the existence'

of such a proposition," which was within the

disposition of the court.

In 44 L. T. 440, Jessel, M. R., stated that

he had frequently differed from the courts

of co-ordinate jurisdiction, and the same was
said by Brett, L. J., in 10 Q. B. D. 328, in

reference to a decision in the Exchequer
Chamber, where the judges were equally di-

vided; and it was said by Brett, M. R., in

13 Q. B. D. 355, that a court of law is not
justified in overruling the decisions of an-

other court of co-ordinate jurisdiction, cit-

ing Jessel, M. R., in 13 Ch. D. 130.

In L. J. N. S. 57 Ch. D. 157, Kekewich, J.,

said: "I think that the proper and safe

course is to follow a decision of a court of

co-ordinate jurisdiction, unless some cogent

reason is given to the contrary."

"For us to reverse the judgment of a lord

chancellor would require a tremendous case

—a case of a clear error." 12 Ch. D. 47,

per James, L. J. While the decisions of the

lord chancellor, at all events sitting alone,

are not absolutely binding, yet the greatest

weight ought to be given to them, and unless

manifestly wrong, they ought not to be over-

ruled ; 12 Ch. D. 54, per Thesiger, L. J. The
old lord chancellors overruled one another,

and sometimes they overruled their own de-

cisions without the slightest trouble ; 21 Ch.
D. 346, Jessel, M. R.

It is said that the house of lords has the

same power that every other tribunal has
in subsequently applying the law laid down
by it to other cases ; 5 H. L. Cas. 63. The
observations made by the members beyond
the ratio decidendi, which is propounded and
acted upon in giving judgment, although
they may be entitled to respect, are only to

be followed in so far as they may be consid-

ered agreeable to sound reason and to prior

authorities. But the house of lords, as a
tribunal, is bound by its own precedents
which it will not overrule, and the doctrine

on which the judgment of the house is found-
ed must be universally taken for law, and
can only be altered by act of parliament; 8

H. li. Cas. 391 ; 8 id. 391 ; 9 id. 338 ; L. R. 8
C. P. 313. This doctrine was again laid

down, after argument, in [1898] A. C. 375.

In [1898] A. C. 375, 381, Halsbury, L. C.

S£iid : "A decision of this house upon a ques-

tion of law is conclusive,- and nothing but
an act of parliament can set right that which
is alleged to be wrong in a judgment of this

house." See 15 Law Quart. Rev. 340. If

two cases in the house of lords are not to be
reconciled, the more recent ought to prevail

;

5 App. Cas. 798 ; 7 id. 294, 302.

The judicial committee of the privy coun-

cil is not bound by its own precedents ; see 4

Moore, P. C. 63 ; but where a decision of the

privy council has been reported to the queen,

and been sanctioned and embodied in an
order in council, it becomes the decree or

Bouv.—167

order of the final court of appeal, and every

subordinate tribunal to whom the order is

addressed should carry It into execution; 6

App. Cas. 483.

A series ot decisions based upon grounds

of RubUc policy however eminent the judges

by whom they were delivered, cannot possess

the same binding authority as decisions

which deal with and formulate principles

which are purely legal; Lord Watson in L.

R. [1894] A. C. 553. «

The supreme court of the United States

has overruled its own precedents in some in-

stances, notably on the question of the ex-

tent of admiralty jurisdiction and in the

legal tender cases.

It has been said that the judgment of an
equally divided court has no weight as a
precedent; Bridge v. Johnson, 5 Wend. (N.

Y.) 372; Kalamazoo v. Crawford, 154 Mich.

58, 117 N. W. 572, 16 Ann. Cas. 110; Hani-
fen V. Armitage, 117 Fed. 846; see cases in

7 Am. & Engl. Encycl. of Pr. 44 ; so held of a
judgment of the supreme court; Kinney v.

Conant, 166 Fed. 720, 92 C. C. A. 410; and
does not even settle the question of law;
Bridge v. Johnson, 5 Wend. (N. T.) 372; but
a judgment affirmed by a divided court in
the house of lords is a binding precedent ; 9
H. L. Cas. 338.

Instances of a lower court disregarding
the decision of a higher court will be found
in L. R. 2 Bq. 335, where a case formerly
decided by Lord Westbury was disregarded
because he had decided it in ignorance of

a statute, and in L. R. 3 Ch. 420, where the
lord chancellor made a ruling as to the abate-
ment of legacies, which was nothing more
than a blunder, and was subsequently disre-

garded by the vice-chancellors.

It is the duty of the court to reconcile de-

cisions and, in order to enforce the correct
doctrine, to determine which rest upon the
right principle and to overrule or qualify
those conflicting therewith; White, C. J.,

in Ex parte Harding, 219 U. S. 363, 31 Sup.
Ct 324, 55 L. Ed. 252, 37 L. R. A. (N. S.)
392.

"General expressions in any opinion are
to be taken in connection with the case in

which those expressions are used. If they
go beyond the case, they may be respected,
but ought not to control the judgment in a
subsequent suit where the very point is pre-

sented for decision." Cohens v. yirginia,
6 Wheat. (U. S.) 399, 5 L. Ed. 257. Per
Marshall, C. J., quoted in U. S. v. Wong
Kim Ark, 169 U. S. 679, 18 Sup. Ct. 456, 42
L. Ed. 890; Harriman v. Securities Co., 197
U. S. 291, 25 Sup. Ct. 493, 49 L. Ed. 739.

A judicial decision is an authority only in

connection with the facts of the cause, and
not for a position referred to by way of il-

lustration of what is not decided because not
involved in the case; Jones-L. Co. y. R. Co.,
148 N. C. 580, 62 S. E. 701.
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The opinion must be read as a whole in
view of the facts on which it is based. The
facts are ttie foundation oi the entire struc-

ture, which cannot with safety be used with-
out reference to the facts; U. S. v. Wong
Kim Ark, 169 XJ. S. 649, 679, 18 Sup. Ct. 456,

42 L. Ed. 890.

"... There are two observations of a
general character which I wish to make,
and one is to repeat what I have often said

* before, that every judgment must be' read

as applicable to the particular facts proved,

or assumed to be proved; since the generali-

ty of the expressions which may be found
there are not intended to be expositions of

the whole law, but governed and qualified

by the particular facts of the case in which
such expressions are to be found. The other

is that a case is only an authority for what
it actually decides. I entirely deny that it

can be quoted for a proposition that may
seem to follow logically from it. Such a
mode of reasoning assumes that the law is

necessarily a logical code, whereas every

lawyer must acknowledge that the law is

not always logical at all." Per Lord Hals-

bury, L. C, in [1901] A. C. 506.

"A proposition assumed or decided by the

court to be true, and which must be so as-

sumed or decided in order to establish an-

other proposition which expresses the con-

clusion of the court, is as effectually passed
upon and settled in that court as the very
matter directly decided." Trustees of School
Dist. No. 28 V. Stocker, 42 N. J. L. 115.

"It is a mistaken opinion that nothing is

decided in a case except the result arrived
at. All the propositions assumed by the
court to be within the case, and all the ques-
tions presented and considered, and deliber-

ately decided by the court, leading up to the
final conclusion reached are as effectually

passed upon as the ultimate questions solv-

ed." Brown v. R. Co., 102 Wis. 137, 77 N.
W. 748, 78 N. W. .771, 44 L. R. A. 579. "Noth-
ing is outer, strictly so called, except mat-
ters not within the questions presented

—

mere statements or observations .
*.

. the
result of turning aside for the time to some
collateral matter by way of illustration ;" id.

"Whatever is necessarily implied in the for-

mer decision is deemed to have been actual-

ly decided." Pray v. Hegeman, 98 N. Y. 351,

358.

"It is difficult to see why, in a philosophi-

cal point of view, the opinion of the court is

not as persuasive on all points which were
so involved in the cause that it was the du-

ty of counsel to argue them, and which were
deliberately decided by the court, as if the

decision had hung upon but one point."

Buchner v. R. Co., 60 Wis. 264, 19 N. W. 56.

Decisions in cases where the point in

question rnight have been raised but was not

are of much weight since they show the gen-

eral understanding of the law by the bench

and bar; Bank of U. S. v. Deveaux, 5 Cr.

61, 88, 3 L. Ed. 38.

That a federal court has never been asked
to Issue a certiorari to review a ruling by an
executive of the United States suggests the

want of power to issue such writs to such
officers; Degge v. Hitchcock, 229 U. S. 162,'

33 Sup. Ct. 639, 57 L. Ed. 1135. See also

Western Union Tel. Co. v. Schriver, 141 Fed.

538, 72 C. O. A. 596, 4 L. R. A. (N. S.) 678.

It has been said that no decision can
amount to a precedent unless made after

full argument; Celluloid Mfg. Co. v. Tower,
26 Fed. 451; but this can hardly be taken
to be broadly true. Doubtless this fact

would lessen the weight of a case cited from
another jurisdiction.

In a dissenting opinion in Gulf, 0. & S. F.

R. Co. v. Ellis, 165 U. S. 168, 17 Sup. Ot
255, 41 L. Ed. 666, Gray, J., expressed regret

that an important precedent for interference

with the legislation of the several states

should be established in a case argued on
behalf of appellant only.

The court is not bound, on a question of

jurisdiction, by a prior case in which juris-

diction was entertained without any sug-

gestion as to the want of it; New v. Okla-

homa, 195 U. S. 252, 25 Sup. C);. 68, 49 L. Ed.

182; TefCt, WeUer & Co. v. Munsuri, 222 U.
S. 114, 32 Sup. Ct. 67, 56 L. Ed. 118.

Decisions of the federal supreme court are

binding upon state courts upon questions of

due process of law; Liddell v. Landau, 87

Ark. 438, 112 S. W. .1085; on federal stat-

utes ; Mires v. R. Co., 134 Mo. App. 379, 114

S. W. 1052 ; questions of interstate com-
merce; State V. Glasby, 50 Wash. 598, 97
Pac. 734, 21 L. R. A. (N. S.) 797; State v.

Davis, 50 Wash. 704, 97 Pac. 737; and. bank-
ruptcy; Stuart V. Bank, 137 Wis. 66, il7 N.

W. 820, 16 Ann. Cas. 821.

The construction of federal statutes by the

supreme court of the United States should

control future decisions of state courts; U.

S. Exp. Co. V. People, 195 111. 155, 62 N. E.

825 ; though not In accord with previous de-

cisions in that state; Lyon v. Clark, 121

Mich. 100, .82 N. W. 1058, 83 N. W. 694.

(Aftef the decision of this case it appeared
that the supreme court of the United States

had reversed certain federal decisions, where-
upon the Michigan case was reheard and the

former decision reversed ; Lyon v. Clark, 124

Mich. 105, 82 N. W. 1058, 83 N. W. 694). So
in construing the federal constitution; In re

Letcher, 145 Cal. 563, 79 Pac. 65; State v.

Warner, 165 Mo. 399, 65 S. W. 584, 88 Am.
St. Rep. 422.

Advisory opinions of the judges given to

state officers are held not to be precedents;
Taylor v. Place, 4 R. I. 324; they are not

binding upon the department that asked for

them ; State v. Cleveland, 58 Me. 573. Opin-

ions of the judges asked for by the house of

lords are said not to be binding; McQueen,
App. Jurisd. of H. of L. 39.
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See 24 Am. L. Rev. 369 ; 7 Harv. L. Rev.

153; Opinions of the Judges.

Judges of the same court should not over-

rule decisions of each other, especially upon
questions involving rules of property and
practice, except for the most cogent reasons

;

Plattner Imp. Co. v. Harvester Co., 133 Fed.

3T6, 66 C. C. A. 438.

Mr. Powell (Appellate Proceedings) de-

velops at some length the thought that two
of the most important ideas and principles

in judicial proceedings are essentially of

modem origin. These are the force and
effect of precedent, and the aid afforded by
appellate proceedings in the correction of er-

rors and the perfecting of the law. Neither
of these ideas were known to the ancients,

or recognized in the civil law, and they were
almost entirely disregarded in the courts ot
continental Europe until the present day.

"Judicial precedent is not simply part of

the law in a general sense . . . but it is

a part of our law in a sense, and with effects,

which are distinctively and most strikingly

peculiar. The doctrine, as established, is

shortly this : that a decision by a court of

competent jurisdiction of a point of law ly-

ing so squarely in the pathway of judicial

judgment that the case could not be adjudg-

ed vrithout deciding it, is not only binding

upon the parties to the cause in judgment,

but the point, so decided, becomes, until it- is

reversed or overruled, evidence of what the

law is in like cases, which the courts are

bound to follow, not only in cases precisely

like the one which was first determined, but

also in those which, however different in

their origin or special circumstances, stand,

or are considered to stand, upon the same
principles." Dillon, Laws and Jurisp. 231.

"Indirectly, the reports embody also the

results of the researches, studies, experience,

and ability of the bar during the same pe-

riod, since of these the judges have had the

advantage in the argument of the causes so

decided. Indeed the doctrine of judicial

precedent implies that the point of the deci-

sion whereof such force is attributed should

have been argued by opposing counsel." Id.

233.

The fortuitous and irregular growth of

case law is the necessary result of the rule

of its existence, that no point can become
the subject of a judicial decision until it ac-

tually arises for judgment. So that it is

left, as has been observed, to "the casual
exigencies of litigation to determine what
parts of it shall be filled up and what left

incomplete," with the result that "all kinds

of curious little questions receive elaborate

answers, while great ones remain in a pro-

voking state of uncertainty." Pollock, Es-

says, Jurlspr. and Ethics, ch. ill.

Concerning the true ofiice and use of ad-

judged cases, the views of Mr. Justice Miller

are expressed in a letter which is published

in a note to lecture ix. of Judge Dillon's

work already referred to. After adverting

to the difficulty experienced by a judge in

the use of judicial decisions, he groups the

cases into three classes: 1. Those which

must be decided by principles not disputed,

in which citations are of little value, because

the duty of the judge is confined to the appli-

cation of principles in a particular case. 2.

Those which construe the constitutions and
statutes, as to which the decisions of the

highest court of the government which

adopted them, are generally conclusive. 3.

Those depending upon general principles ot

law or equity which must be determined, if

there is a conflict of decision, by the weight

of authority, and in which the citation of ad-

judged cases is most useful.

Allusion is also made to the fact that the

opinions of certain judges, even when dis-

senting or oMter, carry special weight apart

from the courts in which they were deliver-

ered.

O. ^. Holmes, Jr. (Common Law 35),

considers that tJie development of the law,

by this system, results, to some extent, in a
paradox both in form and substance. "In
form its growth is logical. The official the-

ory is that each new decision follows syllogis-

tically from existing precedents," but they
"survive in the long run after the use they
once served is at an end and the reason for

them has been lorgotten. The result of fol-

lowing them must often be failure and con-

fusion from a merely logical point of view."
On the other hand, he considers that the
growth of the law, in substance, is legisla-

tion in the sense that "the secret root from
which it draws all the juices of life" is real-

ly to be found in the consideration of what
is "expedient for the community concerned"
on "more or less definitely understood views
of public policy," not less so because the "un-
conscious ' result of instinctive preferences
and inarticulate convictions." When the
law is administered with ability and experi-
ence, even if ancient rules are maintained,
they vtIU be fitted with new reasons, so that
both form and substance are changed by the
transplanting.

Expressions by the supreme court (oMter)
as to what the law would be on facts essen-
tially different from those in issue are not
controlling on a lower court ; U. S. v. R. Co.,

170 Fed. 542, 95 O. C. A. 628.

In deciding a question of the la-^ of na-
tions the decisions of foreign courts will be
respected; Thirty Hogsheads of Sugar v.

Boyle, 9 Cra. 191, 3 L. Ed. 701 ; decisions of
courts of England, France, Spain or Holland
upon general mercantile law are authorities
in this country ; Steinmetz v. Currie, 1 Dall.

(U. S.) 270, 1 L. Ed. 132.

As to the value of American decisions in
English courts. Lord Cockburn, C. J., said
in 5 C. P. D. 303: "I am glad to think that
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in laying down the rule we had the advan-
tage of the assistance afforded to us by the
decisions of the American courts and the

opinions of American jurists, whom accident
has caused to anticipate us on this question.

And, although the decisions of the American
courts are, of course, not binding on us, yet

the sound and enlightened views of Ameri-
can lawyers in the administration and de-

velopment of the law—a law, except so far

as altered by statutory enactment, derived

from a common source with our own—en-

title their decisions to the utmost respect

and confidence on our part." But Halsbury,

O., has said that American decisions are not

"authorities" in English courts; 42 Oh. D.

321, 330, where he deprecated the practice

of citing them as such.

In [1896] 1 Ch. 763, the reporter says in

the headnote "Van Home v. Fonda, 5 Johns.

Ch. (N. Y.) 388, not followed," as to which
it is suggested that an English case first

considering an established American . doc-

trine could scarcely ignore the leading Amer-
ican case ; 10 Harv, L. Rev. 179.

Few modern writers agree with the older

theory formulated by Blackstone, that the

courts are "not delegated to pronounce a
new law, but to maintain and expound the

old one;" 1 Bla. Gom^ 69; but see Lieber,

Hermeneutics, Ham. ed. 312. The tendency
is strongly to accept the view that It is a
"childish fiction employed by our judges that

judiciary or common law is not made by
them, but is a miraculous something made
by nobody ; existing from eternity and mere-

ly declared from time to time by the judges ;"

2 Aust. Lect. Jurisp. 655. The same view is

elaborated by Sir Henry Maine who makes
judicial decision the beginning of all law,

and contends that tJie distinction between
case law and code law is only one of form,

and that both are, properly speaking, writ-

ten, not unwritten} law. Anc. I^aw, ch. 1.

"I cannot understand how any person who
has considered the subject can suppose that

society could possibly have gone on if judges

had not legislated, or that there is any dan-

ger whatever in allowing them that power
which they have in fact exercised to make
up for the negligence or incapacity of the

avowed legislature. That part of the law of

every country which was made by judges

has been far better made than that part

which consists of statutes enacted by the

legislature." 1 Aust. Lect. Jurisp. 224. See

Holland, Jurispr. 56.

Mr. Carter, in his lectures on The Law
remarks that "a precedent is but authen-

ticated custom" (p. 65) and that "a judicial

precedent is not law per se, but evidence of

it only. The real law is custom" (p. 84).

But it has also been said that the applica-

tion of an existing principle to a new state

of facts is not judicial legislation. To call

it such is to assert that the existing body

of law eonsists praetically of the statutes

and decided cases and to deny that the

principles (of which these cases are ordi-

narily said to be evidence) existed at all.

4 Harv. L. Rev. 213.

In a recent opinion It is said that "the

modem, and we believe laudable, tendency
of courts is to abandon the old aSid technical

forms, to abbreviate litigation, to get at

the heart of a case and decide it without de-

lay" ; Vandalia Coal Co. v. Lawson, 43 Ind.

App. 226, 87 N. E. 47, on a biU to prevent
multiplicity of a9tions.

Decisions of Spanish courts after 1898 on
Spanish law applicable to possessions ceded
by Spain are entitled to great consideration,

but do not bind the local courts ; Cordova v.

Folgueras y Rijos, 227 U. S. 375, 33 Sup. Ct
350, 57 L. Ed. 556.

On the Continent, under the civil law, a
judge is at liberty to disregard the decisions

of a higher court. In Scotland the position

assigned to judicial precedents seems to be

intermediate between that occupied by them
on the Continent of Europe and that in Eng-
land; John 0. Gray, 9 H. L. R. 34.

As to federal courts foUovnng the deci-

sions in another circuit, see Comity.
As an instance of following precedent, ref-

erence is made to an observation of Lord
Ellenborough in 17 C. B. N. S. 791 : "I am
by no means disposed to extend the comity
which has been shown to these sentences of

foreign admiralty courts. I shall die, like

Lord Thurlow, in the belief that they never
ought to have been admitted. The doctrine

in their favor rests on an authority in Show-
er, which does not fully support It, and the

practice of receiving them often leads, in its

consequences, tQ the greatest injustice." See

3 Smith, Lead. Oas. 2045; Judge-Made Law.
As to what are considered precedents in

prize courts, see that title.

As to federal courts following state courts,

see Conflict ov Laws.
See Dissenting Opinions ; Authorities ;

Dictum; Comity; Law op the Case; Judge-

Made Law ; Stake Decisis; Dictum ; Ju-

dicial Powee; Res Judicata; Law; Wam-
baugh, Case Law ; Law op Citations.

Written forms of procedure which have

been sanctioned by the courts or by long

professional usage, and are commonly to

be followed, are designated precedents.

Steph. PI. 392. And this term, when used

as the title of a law-book, usually denotes

a collection of such forms.

PRECEPARTIUM. The continuance of a

suit by consent of both parties. Cowell.

PRECEPT (Lat, precipio, to command).
A writ directed to the sheriff, or other offi-

cer, commanding him to do something.

PRECES PRIMARI/E, OR PRIM/E. A
right of the crown to name to the first pre-

bend that becomes vacant after the accession

of the sovereign, in every church of the king-

dom. This right was exercised by the
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crown of England in the reign of Edward I.

2 Steph. Com. 670, n.

PRECINCT. The district for which a

high or petty constable is appointed is, in

England, called a precinct. "Wilcox, Const,

xii. See Brooks v. Norris, 124 Mass. 172.

Precinct is used, in certain legislation In

Wyoming, relatively to assessing taxes on
railroad property, as a general word and
not a technical one, and indicates any dis-

trict marked out and defined. It further

signifies a district Inferior to a county and
superior to a township. Union P. E. Co. v.

Cheyenne, 113 U. S. 524, 5 Sup. Ct. 601, 28

L. Ed. 1098.

In Pennsylvania and other states It is

used to indicate a subdivision of a city for

election purposes.

PRECIPUT. In French Law. An object

which is ascertained by law or the agree-

ment of the parties, and which is first to be
taken out of property held in common by
one having a right, before a partition takes
place.

The predput Is an advantage or a princi-

pal part to which some one is entitled

proecipkim jus, which Is the origin of the
word preciput. Dalloz, Diet.; Pothier, Obi.

By preciput is also understood the right to

sue out the preciput.

PRECISE. When the terms "clear, pre-

cise, explicit, unequivocal, and Indubitable,"

are used by the courts to define the requisite

proof of a fact. It is meant that the wit-

nesses shall be credible, that the facts are

distinctly remembered by them, that details

are narrated exactly, and that their state-

ments are true. Spencer v. Colt, 89 Pa. 314.

PRECLUDI NON (Lat). In Pleading. A
technical allegation contained In a replica-

tion which denies or confesses and avoids
the plea.

It is usually In the following form : "And
the said A B, as to the plea of the said C
D, by him secondly above pleaded, says that
he, the said A B, by reason of anything by
the said C D In that plea alleged, ought not
to be barred from having and maintaining
his aforesaid action thereof against the said

C D, because he says that," etc. 2 WIls. 42;

1 Chitty, PI. 573 ; Steph. PI. 398.

PRECONTRACT. An engagement enter-

ed into by a person which renders him un-
able to enter Into another; as, a promise or
covenant of marriage to be had afterwards.

When made per verba de prwsenti, it is in

fact a marriage, and In that case the party
maldng It cannot marry . another person.

Blsh. Mar. & D. § 53; 1 BIsh. Mar. Div. &
Sep. § 280, 1891. See Peomise of Mabeiagb.

PREDECESSOR. One who has preceded
another.

This term Is applied in particular to cor-

porators who are now no longer such, and
whose rights have been vested In their suc-

cessor; the word ancestor Is more usually

applicable to common persons. The pred-

ecessor in a corporation stands in the same
relation to the successor that the ancestor

does to the heir.

One who has filled an office or station be-

fore the present Incumbent.

PREDICATE. To affirm logically.

PREDOMINANT. Something greater or

superior in power and influence to others

with which It is connected or compared.

Matthews v. Bliss, 22 Pick. (Mass.) 53.

PRE-EMPTION. In International Law.

The right of pre-emption is the right of a
nation to detain the merchandise of stran-

gers passing through her territories or seas,

in order to afford to her subjects the prefer-

ence of purchase. 1 Chitty, dom. Law 103;

2 Bla. Com. 287.

According to general modern usage the

doctrine of pre-emption, as applied In time
of war rests upon the distinction between ar-

ticles which are contraband (g. v.) univer-

sally, and those which are contraband only

under the particular circumstances of the
case. The carrying of the former class en-

tails the penalty of confiscation, either of
ship or cargo or both. The latter class,

while confiscable according to strict law, are
sometimes merely subjected to the milder
belligerent right of pre-emption, which is re-

garded as a fair compromise between the
right of the belligerent to seize, and the
claim of the neutral to export his native
oormnodities, though immediately subser-

vient to the purpose of hostility; 3 Phill.

Int. L. 450 ; 1 C. Rob. 241. The right of pre-

emption is said to be rather a waiver of a
greater right than a right Itself; an Indul-

gence to the neutral rather than a right of
the belligerent; Ward, Contraband 198.

This right Is sometimes regulated by
treaty. In the treaty made between the

United States and Great Britain, November
19, 1794, ratified in 1795, it was provided,
after mentioning that the usual mxmltionSf
of war, and also naval materials, should
be confiscated as contraband, that, "where-
as the difficulty of agreeing on precise cases
in which alone provisions and other articles

not generally contraband may be regarded
as such, renders It expedient to provide
against the inconveniences and misunder-
standings which might thence arise, it is

further agreed that whenever any such ai-

ticles so being contraband according to the
existing laws of nations shall for that rea-
son be seized, the same shall not be confiscat-

ed, but the owners thereof shall be speedily
and completely indemnified; and the captors,
or. In their default, the government under
whose authority they act, shall pay to the
masters or owners of such vessel the full

value of all articles, with a reasonable mer-
cantile profit thereon, together with the
freight, and also the damages incident to'
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such detention." According to the practice
of the British prize court, a profit of ten per
cent, has been usually allowed to the pro-

prietor of the goods seized, for the purposes
of pre-emption ; 3 Phill. Int. L. 451.

See Neutrality.

PRE-EMPTION RIGHT. The right given
to settlers upon the public lands to purchase
them at a limited price in preference to

others.

It gave a right to the actual settler who
was a citizen of the United States, or who
had filed a declaration of intention to be-

come such, and had entered and occupied
without title, to obtain a title to a quarter-

section at the minimum price fixed by law,

upon entry in the proper office and payment,
to the exclusion of all other persons. It is

an equitable title ; McAfee's Heirs v. Keirn,

7 Smedes & M. (Miss.) 780, 45 Am. Dec. 3S1

;

Pettigrew v. Shirley, 9 Mo. 683; U. S. v.

Fitzgerald, 15 Pet. (U. S.) 407, 10 L. Ed.

785 ; and does not become a title at law to

the land till entry and payment; Craig v.

Tappin, 2 Sandf. Ch. (N. Y.) 78; Brown v.

Throclcmorton, 11 111. 529. It may be trans-

ferred by deed; Delaunay v. Burnett, 4
Gilman (111.) 454; and descends to the heirs

of an intestate ; Hunt v. Wickllffe, 2' Pet.

(U. S.) 201, 7 L. Ed. 897.

No person is entitled to more than one
pre-emption right to public land ; and where
a party has filed a declaration, he cannot
file another for another tract, or for an ad-

dition to the first tract; Sanford v. Sanford,

139 U. S. 642, 11 Sup. Ct 666, 35 L. Ed. 290.

A person cannot acquire by his occupa-

tion only of unsurveyed lands of the United
States, a right of pre-emption to them; Bux-
ton V. Traver, 130 U. S. 232, 9 Sup. Ct. 509,

32 li Ed. 920. The word heirs as used in

R. S. § 2269, which provides for the issuance

of a patent to the heirs of a deceased pre-

emptor, includes illegitimate children, when
such can inherit it from their father in the

state where he was domiciled and the land
located ; Hutchinson Inv. Co. v. Caldwell,

152 U. S. 65, 14 Sup. Ct. 504, 38 L. Ed. 356.

By act of March 3, 1891, the pre-emption

laws were repealed, saving the rights of

claims already initiated; 1 R, S. Sup. 942;

and bona fide pre-emption claimants were
permitted to transfer any part of their land

for church, cemetery, and school purposes

and for the right of way of railroads, canals

and irrigation and drainage works.

See Lands, Public.

PRE-EXISTING. Preexisting debt in-

cludes all debts previously contracted wheth-

er they have become payable or not. In re

Fletcher, 136 Mass. S40.

PREFER. To bring any matter before

a court: as,—A. preferred a charge of as-

sault against B.

To apply or move: thus,—"to prefer for

costs." Abb. Law Diet

PREFERENCE. The paying or securing,

to one or more of his creditors, by an Insol-

vent debtor, ,the whole or a part of their

claim, to the exclusion of the rest The right

which a creditor has acquired over others

to be paid first out of the assets of his debt-

or ; as, when a creditor has obtained a judg-

ment against his debtor which binds the lat-

ter's land, he has a preference.

A failing creditor, if an individual or part-

nership, may at common law prefer any one

creditor to the exclusion of others; Wilder
V. Winne, 6 Cow. (N. Y.) 285; Clarke v.

White, 12 Pet (U. S.) 178, 9 L. Ed. 1046;

York County Bk. v. Carter, 38 Pa. 446, 80

Am. Dec. 494. See Sartwell v. North, 144

Mass. 192, 10 N. E. 824. Knowledge of in-

solvency does not render a preference in-

valid, except under some statute; Merillat

V. Hensey, 221 U. S. 333, 31 Sup. Ct. 575, 55

L. Ed. 758, 36 L. R. A. (N. S.) 370, Ann. Gas.

1912D, 497.

At common law, unless prohibited by stat-

ute, a corporation whether Insolvent or not,

had a right to pay a creditor, whether a
director, officer, stockholder or outsider;

Coats v. Donnell, 94 N. Y. 168; 2 Moraw.
Corp. § 802. As to preference by failing cor-

porations, there are now two doctrines; one
that the assets are a trust fund for the bene-

fit of all creditors pro rata and no preference

can be given to any creditor; Consolidated

Tank-Line Co. v. Varnish Co., 45 Fed. 7;

Beach v. Miller, 130 111. 162, 22 N. E. 464,

17 Am. St. Rep. 291; Haywood v. Lumber
Co., 64 Wis. 639, 26 N. W. 184; Rouse v.

Bank, 46 Ohio St 493, 22 N. E. 293, 5 L. R.

A. 378, 15 Am. St Rep. 644; Gillet v. Moody,

3 N. Y. 479 ; State v. Brockman, 39 Mo. App.

131 ; Goodyear Rubber Co. v. G. D. Scott Co.,

96 Ala. 439, 11 South. 370; KendaU v. Bishop,

76 Mich. -634, 43 N. W. 645. ' The other that

a corjwration has the same power in dealing

with the assets and preferring creditors as

an individual has under similar circumstanc-

es ; Garrett v. Plow Co., 70 la. 697, 29 N. W.
395, 59 Am. Rep. 461 ; AUis v. Jones, 45 Fed.

148 ; Pyles v. Furniture Co., 30 W. Va. 123,

2 S. E. 909 ; Planters' Bk. v. Whittle, 78 Va.

737; Farwell Co. v. Sweetzer, 10 Colo. App.

421, 51 Pac. 1012; Cowan v. Glass Co., 184

Pa. 1, 38 Atl. 1075. In thie absence of statu-

tory prohibition it has been held a corpora-

tion may convey its property tO' a creditor

upon condition that he pay himself and re-

turn the surplus ; Catlin v. Bank, 6 Conn. 233.

It has been held that a failing corporation

may prefer Its own stockholders ; Reichwald
V. Hotel do., 106 111. 439 ; but not its own di-

rectors ; Sicardi v. Oil Co., 149 Pa. 148. 24

Atl. 163; Smith v. Putnam, 61 N. H. 682;

Howe, B. & Co. V. Tool Co., 44 Fed. 231;

Beach v. Miller, 130 111. 162, 22 N. E. 464,

17 Am. St. Rep. 291; Haywood v. Lumber
Co., 64 Wis. 639, 26 N. W. 184; lipnincott v.

Carriage Co., 25 Fed. 577; but see, contra,

Garrett v. Plow Co., 70 la. 697, 29 N. W. 395,
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59 Am. Rep. 461 ; Foster v. Mill Co., 92 Mo.
79, 4 S. W. 260 ; it is held that it may prefer

its directors and its creditors on whose
claims its directors are sureties; Nappanee
Canning Co. v. E. M. & Co., 159 Ind. 614, 64
N. E. 870, 1115, 59 L. R. A. 199.

Alter suspension and insolvency no prefer-

ence will be allowed; Richards v. Ins. Co.,

43 N. Hi 263; Olney v. Land Co., 16 R. I.

597, 18 Atl. 181, 5 L. R. A. 361, 27 Am. St.

Rep. 767. The directors may advance money
to a corporation in difficulties and secure
themselves by mortgage of its property;
Twin-Lick Oil Co. v. Marbury, 91 U. S. 587,

23 L. Ed. 328 ; MuUanphy Sav. Bk. v. Schott,

135 111. 655, 26 N. E. 640, 25 Am. St. Rep. 401.

If the preferred creditor be one of its officers,

he must show that the preference was fair

and consdonable and not collusive for the
mere purpose of preference; Cowan v. Glass
Co., 184 Pa. 1, 38 Atl. 1075. The liquidation

in good faith of debts due to directors with
the hope of continuing business, is not in-

valid; Dutcher v. Bank, 59 N. Y. 5. Judge
Thompson takes very strong ground against

the right of a corporation to prefer any credi-

tor, but especially an officer, or stockholder;

Thompson, Corp. § 6492 ; 32 Am. L. Rev. 138.

The opposite grouiid is taken on principle in

2 No. W. L. Rev. by Prof. Harriman. In
New York, by statute, a faiUng corporation

cannot transfer any of its property to an offi-

cer, director or stockholder.

In some states assignments which attempt
to create a preference are void and the as-

signment is for the equal benefit of all credi-

tors. In other states they are allowed. Pref-

erences are usually invalidated by bankrupt
acts. By the bankrupt act of July 1, 1898,

as amended Feb. 5, 1903, and June 25, 1910,

it was provided as follows

:

(a) A person shall be deemed to have given

a preference if, being insolvent, he has, with-

in four months before the filing of the peti-

tion, or after the filing of the petition and be-

fore the adjudication, procured or suffered a

judgment to be entered against himself in fa-

vor of any person or made a transfer of any
of his property, and. the effect of the enforce-

ment of such judgment or transfer will be to

enable any one of his creditors to obtain a
greater portion of his debt than any other

of such creditors of the same class. Where
the preference consists of a transfer, such pe-

riod of four months shall not expire until

four months after the date of the recording

or registering of the transfer, if by law such
recording or registering is required.

(b) If a bankrupt shall have procured or

suffered a judgment to be entered against

him in favor of any person or have made a

transfer of any of his property, and if at

the time of the transfer, or of the entry of

the judgment or of the recording or register-

ing of the transfer, if by law recording or

registering thereof is required, and being

within four months before the filing of the

petition in bankruptcy, or after the filing

thereof and before the adjudication, the

bankrupt be insolvent, and the judgment or

transfer then operate as a preference, and
the person receiving it or to be benefited

thereby, or his agent, shall then have rea-

sonable cause to believe that the enforcement

of such judgment or transfer would effect a

preference, it shall be voidable by the trus-

tee and he may recover the property or its

value from such person. Concurrent juris-

diction is in the bankruptcy court and the

proper state court.

(c) If a creditor has been preferred and
afterward in good faith gives the debtor

further credit without security of any kind

for property which becomes part of the debt-

or's estates, the amount of such new credit

remaining unpaid at the time of the adjudi-

cation in bankruptcy may be set off against

the amount which would otherwise be re-

coverable from him.

(d) If a debtor, in contemplation of the

filing of a petition by or agadnst him, shall

pay money or transfer property to his attor-

ney for services to be rendered, the transac-

tion shall be re-examined by the court and
held valid to the extent of a reasonable
amount and the excess may be recovered by
the trustee.

To constitute a preference it must appear
that, at the time, the debtor was insolvent,

that he intended a preference, and that the
transferee had reasonable ground to believe
that a preference was intended ; In re Leech,
171 Fed. 625, 96 C. C. A. 424; In re First N.
Bk., 155 Fed. 100, 84 C. C. A. 16 ; there must
be a parting with the bankrupts' property

for the benefit of the creditor and a subse-

quent diminution of his estate; Continental
& Commercial T. & S. Bk. v. Trust Co., 229
IT. S. 435, 33 Sup. Ct. 829, 57 L. Ed. 1268;
N. Bk. of Newport v. Bank, 225 U. S. 178,
32 Sup. Ct. 633, 56 L: Ed. 1042.

There is a difference between intent to de-

fraud and intent to prefer—the former is

malum per se and the latter malum prohibi-
tum, and bnly to the extent forbidden; Van
Iderstine v. Discount Co., 227 U. S. 575, 33
Sup. Ct. 343, 57 L. Ed. 652.

The mere knowledge of the creditor that
the debtor could not pay all his debts unless
he could collect all his accounts is not notice
of insolvency ; Off v. Hakes, 142 Fed. 364, 73
C. C. A. 464; nor is the mere fact that a
debtor is financially embarrassed ; J. W. But-
ler Paper Co. v. Goembel, 143 Fed. 295, 74
C. C. A. 433. In the case of a partnership,
it must be shovra that the firm and the part-
ners themselves were insolvent when the
payments were made ; Tumlin v. Bryan, 165
Fed. 166, 91 C. C. A. 200, 21 L. R. A. (N.
S.) 960.

It is reasonable ground to believe that a
preference was intended, if the creditor knew
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facts which would put a prudent man on in-

quiry and that would have shown that the
transfer was preferential in its effect; In re

AV. W. Mills Co., 162 Fed. 42; but where a
young woman with no business experience
who had her money with a bankrupt firm, of

which her uncle was the head, received a

check for her deposit in full, with a, state-

ment that, the firm could no longer use her

money ; it was held that she had no reason-

able cause to believe it a preference ; Wright
V. Sampter, 152 Fed. 196.

The entry of a judgment and issuing exe-

cution, under an irrevocable power of attor-

ney to confess judgment, given by the debtor

to the creditor, upon a promissory note dated

years before the petition in bankruptcy,

may nevertheless be a preference; Wilson v.

Nelson, 183 U. S. 191, 22 Sup. Ct. 74, 46 L.

Ed. 147 ; a mortgage given within four

months of the petition without the mortga-

gee's knowledge of the mortgagor's insolven-

cy is not voidable under section 67e; Coder
V. Arts, 213 TJ. S. 223, 29 Sup. Ct. 486, 53 L.

Ed. 772, 16 Ann. Oas. 1008. An attempt to

prefer. is not necessarily an attempt to de-

fraud, nor is a preferential transfer always

a fraudulent rate. The fraud depends upon
the motive, and under § 67e, actual fraud

must be shown; id. It is a preference for

a creditor to procure a purchaser for the

bankrupt stock and business where such pur-

chaser assumes the bankrupt's indebtedness

to such creditor ; Off v. Hakes, 142 Fed. 364,

73 C. C. A. 464.

Payments by a merchant in the_ usual
course of business on a running account and
iiew sales succeeding payments, to the net

benefit of the estate, and the seller having

no reason to believe an intention to prefer,

are not preferences; Jaquith v. Alden, 189

U. S. 78, 23 Sup. Ct. 649, 47 L. Ed. 717 ; so of

a creditor who had a claim on open account,

and who had no knowledge of the debtor's

insolvency ; Wild & Co. v. Trust Co., 214

U. S. 292, 29 Sup. Ct 619, 53 L. Ed. 1003.

A bona flde transfer of securities to secure

a loan to one who immediately thereafter be-

came bankrupt is not an illegal preference
if the vender had no knowledge of an inten-

tion to prefer, even though he knew the mon-
ey was to be used to pay debts ; Van Ider-

stine V. Discount Co., 227 U. S. 575, 33 Sup.
Ct. 343, 57 L. Ed. 652.

A bank doing business with a customer
who becomes insolvent may accept his money
if it has no reasonable cause to believe that
a preference will be given ; Studley v. Bank,
229 U. S. 523, 33 Sup. Ct. 806, 57 L. Ed. 1313.

A bank, not a creditor, loaned money on
mortgage to an insolvent corporation; the

money was used to pay debts ; it was not a

preference;, Grinstead v. Trust Co., 190 Fed.

546, 111 C. C. A. 398.

A customer has such interest in securities

carried for him by a broker that a delivery

to him after insolvency is not necessarily a

preference; Sexton v. Kessler, 225 U. S. 90,

32 Sup. Ct 657, 56 L. Ed. 995. A broker, if

he uses securities belonging to his customer,

is bound to use his own funds to replace

them -with others of tlie same kind, and in

so doing he does not deplete his estate

against his other creditors ; Gorman v. Lit-

tlefleld, ,229 U. S. 19, 33 Sup. Ct. 690, 57 L.

Ed. 1047. A broker paying excess margins
to a customer held, in the circumstances, not

giving a preference; Richardson v. Shaw,
209 U. S. 865, 28 Sup. Ct. 512, 52 L. Ed. 835,

14 Ann. Cas. 981.

See Bankrupt Laws.

PREFERENCE SHARES. Shares of a
corporation or a joint-stock company enti-

tling their holders to a preferential dividend

and sometimes to priority on the division of

the assets. See Stock.

PREFERENTIAL DEBTS. Preferential

debts. In bankruptcy, are those prior to all

others ; as, wages of a clerk, servant, or

workman, rates due and taxes. Brett, Comm.
890.

PREFERRED. This word is relative; it

refers to something else, and it means that

the thing to which it is attached, whatever
that may be, has some advantage over an-

other thing of the same character, which, but

for this advantage, would be like the others.

State V. E. Co., 16 S. C. 530.

PREFERRED CLAIMS. See Mobtoage;
Receivee.

PREFERRED. CREDITOR. A creditor

whom the debtor has directed shall be paid

before other creditors. See Peeeebbnoe.

PREFERRED STOCK. See Stock.

PREFET. In French Law. A chief offi-

cer invested with the superintendence of the

administration of the laws in each depart-

ment. Merlin, Rupert.

PREGNANCY. In Medical Jurisprudence.

The condition of a woman who has within

her the product of a conception which has
occurred within a year. Billings, Nat. Med.
Dictionary.

Extra uterine or ectopic pregnancy is the

development of the ovum outside of the uter-

ine cavity, as in the Fallopian tubes or

ovary. Extra uterine pregnancy commonly
terminates by rupture of the sac, profuse in-

ternal hemorrhage, and death If not relieved

promptly by a surgical operation. Rupture
usually takes place between the second and
sixth month of pregnancy.
The signs of pregnancy. These acquire a

great importance from their connection with

the subject of concealed, and also of pretend-

ed, pregnancy. The first may occur in order

to avoid disgrace, and to accomplish in a

secret manner the destruction of offspring.

The second may be attempted to gratify the

wishes of a husband or relations, to deprive
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the legal successor of his just claims, to

gratify avarice by extorting money, and to

avoid or delay execution.

These signs and indications are both sub-

jective and objective. The chief subjective

signs are: (1) cessation of menstruation,

which rarely may not occur, and on the otn-

er hand may occur in other conditions; (2)

nausea and vormting which usually develop

about the 6th week; (3) nervous disorders,

including changes in disposition ; (4) pain or

discomfort in the breasts; (5) quickemmg or

sensations due to the movements of the foetus

within the uterus. These sensations are first

noticed about the end of the fourth month.
The movements begin much earlier but are

not felt until the uterus has developed suflS-

ciently to come in contact with the abdomi-
nal walls.

The chief objective symptoms arei (1)

changes in the facial expression with dark
rings about the eyes and often spots of pig-

mentation resembling large freckles; (2) en-

largement of the breast, the nipple becoming
prominent, and in brunettes surrounded by

an aureola of pigmentation
; (3) enlargement

of the abdomen, usually not evident before

the third or fourth month. The prominence
is pear-shaped with the small end down-
ward; (4) foetal movements which can be

felt through the abdominal walls as early

as the end of the fifth month
; (5) the uter-

ine souffle or sound heard with the ear upon
the abdomen and caused by the blood cur-

rent in the dilated uterine veins. This

sound may be heard as early as the end of

the fourth month, (6) the most' important

of all the signs consists of the sounds of the

foetal heart. These sounds can be heard

about the beginning of the fifth month, and
are of course a positive sign of pregnancy.

The sounds have been aptly compared to the

ticking of a watch heard through a pillow

;

(7) softening of the cervix or neck of the
uterus; (8) ballottement, the impulse or

wave excited by suddenly Uftmg the uterus

with a hand in the vagina, the other hand
being placed firmly upon the abdomen. A
specific serum test to determine the existence

of pregnancy has been devised by Abderhal-
dem and bears his name. Like the specific

tests employed in other conditions, it de-

pends upon the fact that, with the growth of

certain foreign cells or tissues in an animal
body, certain substances are produced and
cast into the circulation ; the presence of these

substances in the blood can be detected by
the appropriate chemical methods.

The duration of pregnancy is normally

about nine calendar or ten lunar months, or

about 275 days from the cessation of the last

menstrual period. The possibility of pro-

longed pregnancy has long been a fruitful

subject of discussion but "by a study of the

analogy of other functions of the body, by
observations in the lower animals, and by

accurate reliable data, from women in par-

ticular, we are forced to the conclusion that

pregnancy may be and often is prolonged.

. . . Gestation may be lengthened, par-

turition may be delayed from a few days to

one or two months."

The laws relating to pregnancy concern

the circumstances under and the manner in

which the fact is ascertained. There are

two cases where the fact whether a woman
is or has been pregnant is important to as-

certain. The one is when It is supposed she

pretends pregnancy, and the other when she

is charged with concealing it.

Pretended pregnancy may arise from two

causes: the one when a widow feigns her-

self with child in order to produce a sup-

posititious heir to the estate. The presump-

tive heir may in such case have a writ dt

ventre inspimendo, by which the sheriff is

commanded to have such made, and the fact

determined whether pregnancy exists or not,

by twelve matrons, in the presence of twelve

knights. If the result determine the fact oi

pregnancy, then she is to be kept under prop-

er guard until she is delivered. If the preg-

nancy be negatived, the presumptive heir is

admitted to the inheritance; 1 Bla. Com.
456; Oro. Bliz. 566; 4 Bro. C. C. 90; 2 P.

Wms. 591 ; Cox, C. C. 297. A practice quite

similar prevailed in the civil law.

The second cause of pretended pregnancy
occurs when a woman is under sentence of

death for the commission of a crime. At
common law, in case this plea be made be-

fore execution, the court must direct a jury
of twelve matrons, or discreet women, to

ascertain the fact, and if they bring in their

verdict quick with child (for barely with
child, unless it be aUve in the womb, is not
sufficient), execution shall be stayed, gener-
ally till the next session of the court, and
so from session to session, till either she is

delivered or proves by the course of nature
not to have been with 'child at all; 4 Bla.

Com. 394; State v. Arden, 1 Bay (S. C.) 487.

In Scotland, all that is necessary to be
proved, to have execution delayed, is the
fact of pregnancy, no difl:erence being made
whether she be quick with child or not. This
is also the provision of the French penal code
upon this subject. In this country, there is

little doubt that clear proof that the woman
was pregnant, though not quick with child,

would at common law be sufiiclent to obtain
a respite of execution until after delivery.

The difficulty lies In making the proof suffi-

ciently clear, the signs and indications be-

ing all somewhat uncertain, some of them
wanting, all liable to variation, and convic-
tion of the fact only fastening upon the mind
when a number of them, inexplicable upoii

any other hypothesis, concur In that one re-

sult.

It has been held that pregnancy at the
time of marriage by another than the h'us-
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band is suffident ground for divorce, pro-
vided the pregnancy vpas unknown to the
husband and there was no reasonable ground
of suspicion by him; Appeal of Allen, 99
Pa. 196, 44 Am. Rep. 101; Nadra v. Nadra,
79 Mich. 591, 44 N. W. 1046. It is held that
proof of concealed pregnancy of the wife be-

fore marriage entitles the husband to a di-

vorce; May v. May, 71 Kan. 317, 80 Pac. 567

;

especially where he had had no sexual rela-

tions with her; Sinclair v. Sinclair, 57 N. J,

Bq. 222, 40 Atl. 679 ; or he may have the mar-
riage annulled for fraud; Fontana v. Fon-
tana, 77 Misc. 28, 135 N. T. SUpp. 220 ; but
not where he condones the fraud by continu-

ing to cohabit with the wife after discovery

;

Lenoir v. Lenoir, 24 App. D. C. 160. This

can hardly be laid down as an absolute rule

;

1 Bish. Mar. Div. & Sep. § 483.

A husband who has been induced to mar-
ry a wife with whom he has had prior sex-

ual relations, by representations that she

was with child by him, may obtain a di-

vorce on proof that the pregnancy was. due
to intercourse with another person ; Wallace
V. Wallace, 137 la. 37, 114 N. W. 527, 14 1..

R. A. (N. S.) 544, 126 Am. St. Rep. 253, 15

Ann. Cas. 761 ; contra, Young v. Young
(Tex.) 127 S. W. 898; Gondouin v. Gon-
douin, 14 Cal. App. 285, 111 Pac. 756.

Where adultery was in issue in a homi-

cide case, proof of pregnancy was admitted
as tending to show the improbability of in-

tercourse; Washington v. State, 46 Tex. Cr.

R. 184, 79 S. W. 811.

A carrier may be liable for injury to a
pregnant woman, which would not have oc-

curred but for her condition-; Colorado S. &
I. Ry. Co. V. Nichols, 41 Colo. 272,, 92 Pac.

691, 20 L. R. A. (N. S.) 215.

Pregnancy is seldom concealed except for

the criminal purpose of destroying the life

of the foetus in utero, or of the child im-

mediately upon its birth. Infant life is

easily extinguished;' while proof of the un-

natural crime is hard to be furnished. This

has led to the passage of laws, both in Eng-

land and in this country, calculated to facil-.

itate the proof and also to punish the very

act of concealment of pregnancy and death

of the child when, if born alive, it would
have been illegitimate. In England, the

very stringent act of 21 Jac. I. c. 27, required

that any mother of such child who had en-

deavored to conceal its birth should prove

by at least one witness that the child was
actually born dead ; and for want of such

proof" it arrived at the forced conclusion

that the mother had murdered it. This

cruel law,was essentially modified in 1803,

by the passage of an act declaring that

women indicted for the murder of bastard

children should be tried by the same rules

of evidence and presumption as obtain in

other ('rials of murder.

The early legislation of Pennsylvania was

characterized by the same severity. The act

of May 31, 1781, made the concealment of
the death of a bastard child conclusive evi-

dence to convict the mother of murder. This
was repealed by the act of April 5, 1790, s. 6,

which declared that the constrained pre-

sumption that the child whose death is con-

cealed was therefore murdered by the moth-
er shall not be sufficient to convict the par-

ty indicted, without probable presumptive
proof is given that the. child was bom alive.

The law was further modified by the act of

April 22, 1794, s. 18, which declares that the
concealment of the death of any such child

shall not be conclusive evidence to convict

the party indicted for the murder of her
child, unless the circumstances attending it

be such as shall satisfy the mind of the
jury that she did wilfully and maliciously

destroy and take away the life of such a
child. The act also punishes the conceal-

ment of the death of a bastard child by
fine and imprisonment. The act of March
31, 1860, is in force in Pennsylvania. It

makes the concealment of the death of an
illegitimate child an offence punishable by
fine and imprisonment, and leaves the ques-

tion of the murder of the child by Its mother
subject to the mode of trial and punishment
as in ordinary cases of murder. Counts
for mTirder and concealing the death of
the child may, however, b^ united in the

same indictment.

(In Notebene v. Malore, Year Book, 12

Rich. II, 46, it was considered that three

years was the possible duration of preg-

nancy.)

See Physical Examination; Juey of

Women; En Ventre Sa Mekb; Abortion;
Gestation ; Ltability.

PREGNANT. See Affiemative Pbegnant;
Negative Pbegnant; Peegnanot.

PREJUDICE (Lat. pr(B, before, judicare,

to judge). A forejudgment. A leaning to-

ward one side of a cause for some reason

other than its justice. See Willis v. State,

12 Ga. 448.

PRELATE. Ecclesiastical officers are oft-

en so called. There are two orders of prel-

ates : the first is composed of bishops, and
the second, of abbots, generals of orders,

deans, etc.

PRI^L^VEMENT. In French Law. The
portion which a partner is entitled to take
out of the assets of a firm before any divi-

sion shall be made of the remainder of the

assets between the partners.

The partner who is entitled to a pr616ve-

ment is not a creditor of the partnership

:

on the contrary, he is a part-owner; for, if

the assets should be deficient, - a creditor

has the preference over the partner; on
the other hand, should the assets yield any
profit, the partner is entitled to his por-

tion of it, whereas the creditor is entitled
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to no part of it, but he has a right to charge

interest when he is in other respects en-

titled to It.

PRELIMINARY. Something which pre-

cedes : as, preliminaries of peace, which are

the first sketch of a treaty, and contain the

principal articles on which both parties are

desirous of concluding, and which are to

serve as the basis of the treaty.

PRELIMINARY ACT. In English Law. A
document stating the time and place of a
collision between vessels, the names of the

vessels, and other particulars required to be

filed by each solicitor in actions for damage
by such collisions. Whart. Law. Diet.

PRELIMINARY EXAMINATION. The
hearing given to a person accused of crime,

by a magistrate or judge, exercising the

functions of a committing magistrate, to as-

certain whether there is evidence to war-
rant and require the commitment and hold-

ing to bail of the person accused. See Bish.

New Cr. L. § 32, 225.

Coroners generally have the powers of a
committing magistrate as also have the

mayors of cities In many of the states; id.

229 B.

In case, as It often happens, there is

question as to what precise crime should

be charged against the prisoner or whether
more than one crime is involved in the facts

shown, the commitment should be so framed
as to cover them all, leaving to the prose-

cuting officer and the grand jury the oppor-

tunity for election ; but if the commitment
does not cover all charges it does not dis-

charge the prisoner from liability for the

rest; id. § 33. The discharge of a prisoner

on a preliminary examination will not oper-

ate as a bar to further proceedings; Duffy

V. Britton, 47 N. J. L. 251 ; In re Garst, 10

Neb. 78, 4 N. W. 511.

It is said that a person charged with
crime, unless a fugitive from justice, is en-

titled to a preliminary examination; Oof-

field V. State, 44 Neb. 417, 62 N. W. 875 ; but
it was also held that such examination is

not necessary as a basis for finding an in-

dictment; State V. Schieler, 4 Idaho 120, 37
Pac. 272 ; and that in proper case.s the court
may direct the prosecuting attorney to sub-

mit indictments without such examination

;

Com. V. Taylor, 2 Dist. Kep. (Pa.) 743. A
complaint made on such examination may be
dismissed and a new charge prosecuted be-

fore another magistrate; State v. Nord-
strom, 7 Wash. 506, 35 Pac. 382; but after

holding the accused to bail the magistrate
cannot discharge him without notice to the
prosecutor; Hill v. Egan, 160 Pa.' 119, 28
Atl. 646. The denial of the right to be
taken before a magistrate of the county in

which one is arrested, to give bail does not

vitiate a subsequent trial and conviction

;

People V. .
Eberspacher, 79 Hun 410, 29 N. Y.

Supp. 796.

Where the evidence seems to warrant the

commitment of the accused person, or time

is required for the introduction of other

evidence or for further Investigation, the

person may be committed or held to bail for

further hearing. The examination may be

postponed on account of the physical in-

ability to attend of Important witnesses for

the state ; State v. Aucoin, 47 La. Ann. 1677,

18 South. 709.

Generally the offence charged is stated

in the complaint and warrant and a pre-

liminary examination is waived; and a

plea that there was no such examination

will not be entertained after information

filed; State v. Myers, 54 Kan. 206, 38 Pac.

296. An objection that there was no pre-

liminary examination must be raised before

trial by plea in abatement or motion to

quash ; Coffield v. State, 44 Neb. 417, 62 N.

W. 875.

A person arrested and taken before a

magistrate for preliminary examination may
waive it even where the state constitution

secures the right to such examination; Peo-

ple V. Tarbox, 115 Cal. 57, 46 Pac. 896 ; State

V. Larkins, 5 Idaho 200, 47 Pac. 945. See,

also, as to waiver of such examinations,

Ryan v. Sts^te, 83 Wis. 486, 53 N. W. 836;
People V. Harris, 103 Mich. 473, 61 N. W.
871.

It is the duty of the committing mag-
istrate to secure the attendance of vritnesses

for the prosecution who are examined by
him, for which purpose he may require them
to give bail for their appearance before the
grand jury or in the criminal court, with or
without surety which is usually in his dis-

cretion; 1 Bish. N. Cr. L. 34. Where the
preliminary examination is provided for by
law, the testimony of the witnesses taken
thereat may be afterwards shown in contra-

diction; People V. Nelson, 85 Gal. 421, 24
Pac. 1006; Dolan v. State, 40 Ark. 454.

And the witnesses are liable to the penalties

of perjury for false swearing if so author-
ized, otherwise not; State v. Furlong, 26
Me. 69; 2 McClain, Or. Law § 858.

The filing of an information after the pre-

liminary examination, but before a return
of it made by the examining magistrate, is a
mere irregularity and does not vitiate the
proceedings ; People v. Tarbox, 115 Cal. 57,

46 Pac. 896. In Colorado, by statute, an in-

formation may be filed without a prelim-
inary examination, upon the affidavit of any
person who has knovvledge of the commis-
sion of the offence and is a competent wit-
ness ; Holt V. People, 23 Colo. 1, 45 Pac. 374

;

Noble V. People, 23 Colo. 9, 45 Pac. 376.

Where a complaint charged perjury on a
certain date, and examination was waived,
and the information subsequently filed

charged the commission of the crime on
another date, a plea in abatement on the
ground that there was no examination on
the offence charged in the information, was
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substained ; Brown v. State, 91 Wis. 245, 64
N. W. 749.

A statutory requirement that the magis-
trate shall, on preliminary examination,
examine the witnesses to support the ac-

cusation, does not require that all of the

witnesses known to the state shall be ex-

amined, but merely sufficient to justify the
magistrate in binding over the accused for

trial; Emery v. State, 92 Wis. 146, 65 N. W.
848.

United States commissioners holding pre-

liminary examinations have no judicial pow-
er, but only authority to determine whether
there is probable cause to believe that the

ofCenCe was committed; U. S. v. Hughes, 70

Fed. 972; and a district judge holding a
preliminary examination has only, quoad
hoc, the powers of a commissioner; id.

Where an examining magistrate certified

that he found probable cause to believe that

an offence had been committed and had
taken bail, it was sufficient to sustain an
information without a positive certificate by
the magistrate that an offence had been com-'

mitted ; People v. Whittemore, 102 Mich. 519,

61 N. W. 13.

In England, when an accused person has
been arrested, either without warrant or

by .a justice's warrant, if he is charged
with an offence for which he may be tried

before a jury, the justice holds a prelimi-

nary inquiry to decide whether he ought or

ought not to be sent for trial. The admis-

sion of the public during those inquiries is

a matter of discretion with the justice.

The witnesses for the prosecution are ex-

amined under oath and may be cross-exam-

ined by the defendant or his counsel or

solicitor. The evidence is taken down in

writing dnd after the prosecution is closed,

it is read in the hearing of the defendant

and he is asked whether he has anything to

say in answer to the charge, being first told

that he is not required to speak but that

whatever he does say will be taken down in

writing and may be given in evidence

against htm on the trial. The defendant is

then allowed to call witnesses to prove his

innocence. He may examine these himself

or by his counsel or solicitor, and they may
be cross-examined by the prosecutor. The
defendant may not be questioned nor may
he give evidence on his own behalf, except

in certain special cases. If he choose to'

give evidence on oath he is liable to be
cross-examined by the prosecutor.

If a prima facie case is not made out the

defendant is discharged. If the justices

are of opinion that a case has been made
out they send him to trial. Hearings may
be adjourned upon reasonable grounds to a

stated time and place, in which case the

accused is either removed under custody or

discharged on his own recognizance, with

or without sureties, to appear at the ad-

journed hearing. The limit of time imust

not exceed eight days. If the accused be
held for trial, the prosecutor and the wit-

nesses are bound by recognizance to ap-

pear and give evidence at the trial. The
accused will not be released on bail when
the charge is treason. In cases of felony

and a large number of misdemeanors, the

justice has a discretion in the matter. In
case of misdemeanors not specially provid-

ed for, they have no power to refuse ball.

Haycraft, Exec. Pow. in Kel. to Crime.
As to present French system, see Juge

D'lNSTEtrCTION.

See Pbisoneb.

PRELIMINARY PROOF. In Insurance-.

Marine policies in the United States gener-

ally have a provision that a loss shall be
payable in a certain time, usually sixty

days, "after proof," meaning "preliminary
proof," which is not particularly specified.

Fire policies usually specify the preliminary

proof. Life policies, like marine, usually

make the loss payable sixty or ninety days

after notice and proof; Fuller v, Ins. Co.,

31 Me. 325; Loomis v. Ins. Co., 6 Gray
(Mass.) 396; Gilbert v. Ins. Co., 23 Wend.
(N. Y.) 43,' 35 Am. Dec. 543; Stew. Low. 0.

354; Columbian Ins. Co. v. Lawrence, 10

Pet (U. S.) 507, 9 L. Ed. 512; Noyes v.

Ins. Co., 30 Vt 659. See Pkoops of Loss.

PREMEDITATEDLY. Thought of before-

hand, for any length of time, however short.

State V. Seaton, 106 Mo. 198, 17 S. W. 169.

"Deliberately" logically contains in it all

that is meant by "premeditatedly," and more.

But "premeditatedly" is also contained in

the phrase "malice aforethought" State v.

Dale, 108 Mo. 205, 18 S. W. 976.

PREMEDITATION. A design formed to

commit a crime or to do some other thing

before it is done. State t. Coella, 8 Wash.

99, 28 Pac. 28.

Intent before the act, but not necessarily

existing any extended time before. Killins

V. State, 28 Fla. 813, 9 South. 711.

Premeditation differs essentially from vMl,

which constitutes the crime ; because it sup-

poses, besides an actual will, a deliteration,

and a continued persistence which indicate

more perversity. The preparation of arms

or other instruments required for the execu-

tion of the crime are indications of pre-

meditation, but are not absolute proof of it;

as these preparations may have been intend-

ed for other purposes, and then suddenly

changed to the performance of the criminal

act. Murder by poisoning must of necessity

be done with premeditation. See Malice.

PREMIER. The principal minister of

state; the prime minister. See OAnnsrET.

PREMISES (Lat prm, before, rmttere, to

put, to send). That which is put before.

The . introduction. Statements previously

made. See 1 East 456.
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In Conveyancing. That part* of a deed

which precedes the habendum, in which are

set forth the ;Qames of the parties with their

titles and additions, and in which are re-

cited such deeds, agreements, or matter^ of

fact as are necessary to explain the reasons

upon which the contract then entered Into

Is founded; and it is here, also, the con-

sideration on which it is made is set down
and the certainty of the thing granted. 2
Bla. Com. 298 ; Sumner v. Williams, 8 Mass.

174, 5 Am. Dec. 83; New Jersey Z. Co. v.

Franklinite Co., 13 N. J. Eq. 331.

See [1907] K. B. 297.

In Equity Pleading. The stating part of a
t)ill. It contains a narrative of the facts

and circumstances of the plaintiff's case,

and the wrongs of which he complains, and
the names of the persons by whom done and
against whom he seeks redress. Cooper, Bq.

PI. 9; Bart. Suit fti Eq. 28; Mitf. Eq. PI. 43;
Story, Eq. PI. § 27.

Every material fact to which the plaintiff

intends to offer evidence must be stated in

the premises; otherwise, he will not be per-

mitted to offer or require evidence of such
fact ; 1 Bro. C. C. 94 ; 3 P. Wms. 276 ; 2 Hare
264 ; Peacock v. Terry, 9 Ga. 148.

In Estates. Lands and tenements. 3
Maule & S. 169 ; Bowers v. Pomeroy, 21 Ohio
St. 188.

PREMIUM. In Insurance. The considera-

tion for a contract of insurance.

A policy of insurance always expresses the

consideration-called the premmm, which is a
certain amount or a certain rate upon the
value at risk, paid wholly in cash, or partly

so and partly by promissory note or other-

wise. 2 Pars. Ma'rit. Law 182. By the char-

ters of mutual fire insurance companies, the
insured building is usually subject to a lien

for the premium ; Union Ins. Co. v. Hoge, 21

How. (U. S.) 35, 16 L. Ed. 61. The premium
may be payable by service rendered; Ken-
tucky Mut. Ins. Co. V. Jenks, 5 Ind. 96.

In life insurance, the premium is usually

payable periodically; Buckbee v. Trust Co.,

18 Barb. (N. Y.) 541; and the continuance
of the risk is usually made to depend upon
the due paynjent of a periodical premium;
Hallock V. Ins. Co., 26 N. J. L. 268. Illness

is no excuse for not paying; Hipp v. Ins.

Co., 128 Ga. 491, 57 S. E. 892, 12 L. R. A.
(N. S.) 319. But if the practice of the com-
pany and its course of dealings with the in-

sured, and others known to him, have been
such as to induce a belief that so much of

the contract as provides for a forfeiture up-
on non-payment at a fixed time will not be
insisted on, the company will not be allowed
to set up such a forfeiture, as against one in

whom their conduct has induced such belief

;

May, Ins. § 361 ; Mut. Bl. Ins. Co. v. Higgin-

botham, 95 U. S. 380, 24 L. Ed. 499; Home
Protection v. Avery, 85 Ala. 348, 5 South. 143,

7 Am. St Rep. 54. JBut no course of dealing

estops a company from refusing a premium
after the death' of the insured; Thompson v.

Ins. Co., 116 Tenn. 557, 92 S. W. 1098, 6 L. R.

A. (N. S.) 1039, 115 Am; St. Rep. 823. The ac-

ceptance by a manager of a life insurance

company of a promissory note from the insur-

ed for the amount of the advance premium,

and a delivery of the policy upon receipt of

the note, constitute a waiver of the cash pre-

mium provided for in the application and pol-

icy which binds the company, although the

policy also provides that the first premium
shall be paid at the home office of the com-

pany on the delivery of the policy, and that

no agent has jwwer in any way to waive the

terms of the contract; 18 N. T. L. J. 1785.

A company receiving and appropriating

money paid by a policy holder cannot avoid

liability on the policy on the ground tljat no

receipt in the prescribed form was given;

Matthews v. Ins. Co., 147 N. O. 339, 61 S. E.

192, 18 L. R. A, <N< S-) 1219.

An action lies to recover a premium paid

on a policy of life insurance where the com-
pany, upon the discovery of certain false

statements inserted therein by the compaw's
agents, cancelled the policy, but the cost of

the insurance enjoyed by the insured during
the life of the policy must first be deducted;
McDonald v. Ins. Co., 68 N. H. 4, 38 Atl. 50Q,

73 Am. St. Rep. 548. But this is doubted in

46 Ami Li Reg. 40, because the insured
should be entitled to recover the entire pre-

mium, he never having had any insurance

under the void policy. New York L. Ins. Go.

V. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 29

L. Ed. 934. So far as-the agreed risk is not

run in amount or time under a marine poli-

cy, the whole or a proportional stipulated or

customary part, of the premium is either not
payable, or, if paid, is to be returned unless

otherwise agreed ; 2 Pars. Mart. Law 185

;

Hill V. Reed, 16 Barb. (N. Y.) 280; Mut.
Marine Ins. Co. v. Munro, 7 Gray (Mass.)

246. Where an insurance company authoriz-

es the insured to send a premium by mail,

such premium is paid when the letter con-

taining it Is deposited in the post office ad-

dressed to the company; McCluskey v. Life

Ass'n, 77 Hun 556, 28 N. T. Supp. 931.

PREMIUM NOTE. In Insurance. A note
given in place of payment of the whole or a
part of the premium.
The premium, or a part of it, is not un-

frequently pfild wholly or in part by a prom-
issoi^r note, with a stipulation in the policy

that the unpaid amount shall be set off and
deducted in settling for a loss ; 1 Phill. Ins.

§ 51. It is also usually collaterally secured
by a stipulation in the policy for the forfei-

ture of the policy by non-payment of the

premium note, or any amount due thereon
by assessment or otherwise; Bangs v. Gray,
12 N. Y. 477 ; Atlantic Ins. Co. v. Goodall, 35
N. H. 828,
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PREMIUM PUDICITI/E (Lat. the price of
chastity). The consideration of a contract
by which a man promises to pay to a woman
with whom he has illicit intercourse a cer-

tain sum of money.
When the contract is made as the pay-

ment of past cohabitation, as between the
parties, it is good, and will be enforced, if

under seal, but such consideration will not
support a parol promise; 3 Q. B. 483; Poll.

Contr. 288 ; 1 Story, Contr. § 670. It cannot
be paid on a deficiency of assets, until all

creditors are paid, though it has a prefer-

ence over the heir, next. of kin, or devisee.

If the contract be for future cohabitation, it

is void; 1 Story, Eq. Jur. 13th ed. § 296;
2 P. Wms. 432; 1 W. Bla. 517; Roberts,

Fraud. Conv. 428; Trovinger v. McBumey,
5 Cow. (N. Y.) 253; Winebrinner v. Weisiger,

3 T. 6. Monr. (Ky.) 35. See Considebation.

PRENDER, PRENDRE (L. Fr.). To take.

This word is used to signify the right of tak-

ing a thing before It is offered: hence the

phrase of law. it lies in render, bat not in

prender. See A Peendee ; PROFrrs a Pben-

DBE ; Gale & W. Basem. ; Washb. Basem.

PRENOMEN (Lat). The first or Chris-

tian name of a person. Benjamin is the

prenomen of. Benjamin Franklin. See Cas.

Hardw. 286; 1 Tayl. 148.

PREPENSE. Aforethought. See 2 Chitty,

Cr. Law 1784.

See Malice Afobethought.

PREPONDERANCE OF EVIDENCE.
Greater weight of evidence, or evidence
which is more credible and convincing to the
mind. Button v. Metcalf, 80 Wis. 193, 49 N.
W. 809. That which best accords with rea-

son and probability. U. S. v. McCaskill, 200
Fed. 332.

It Is usually said that the party who has
the burden of proof of a fact must produce a
preponderance of evidence thereon. "By pre-

ponderance of evidence is meant the greater
weight of the evidence ; that it outweighs the
evidence of the adverse party ;" Nickey v.

Steuder, 164 Ind. 189, 73 N. B. 117. "Pre-

ponderance means the most weight. It is as

correct a definition as can be given;" Thomas
V. Paul, 87 Wis. 607, 58 N. W. 1031. A jury
should be charged that they should find ac-

cording as they should be "satisfied of the

truth of the matter in controversy by a pre-

ponderance of the evidence" ; Grotjan v. Rice,

124 Wis. 253, 102 N. W. 551. It has been said

that when the scale stands in equipoise, the

jury should find for the defendant; Ray v.

Donnell, 4 McLean 504, Fed. Cas. No. 11,590.

In such a case a verdict in favor of the par-

ty bound to maintain one of two inconsistent

propositions is necessarily wrong; St. Louis,

I. M. & S. R. Co. V. Henderson, 57 Ark. 402, 21

S. W. 878. If there is an opposing presump-

tion, the preponderance should be sufficient

to overcome that; Decker v. Ins. Co., 66 Me.

406 ; Elwood v. Tel. Co., 45 N. Y. 549, 6 Am.
Rep. 140. See Wigmore, Evid. § 2498.

PREPOSITUS. The person in question in

any case of ascertaining next of kin or heir-

ship.

PREROGATIVE. In Civil Law. The priv-

ilege, pre-eminence, or advantage which one

person has over another : thus, a person vest-

ed with an ofBce is entitled to all the rights,

privileges, prerogatives, etc., which belong

to It.

In English Law. The word simply means
a power or will which is discretionary, and
above and uncontrolled by any other will.

It is frequently used to express the uncon-

trolled will of a sovereign, power in the state

and is applied not only to the king but also

to the legislative and judicial branches of the

government.
"The prerogative is the- name for the re-

maining portion of the crown's original au-

thority, and is therefore the name for the

discretionary power left at any moment in

the hands of the crown, whether such power
be, in fact, exercised by the king himself or

by his ministers. Every act which the ex-

ecutive government can lawfully do vrtthout

the authority of an act of parliament is done

by virtue of this prerogative." Dicey, Con-

stitution 369; when a franchise is attached

to the crown, it is a prerogative ; when grant-

ed to a subject, it is a franchise; [1903]

2 Ch. 598.

It is sometimes applied by law writers to

the thing over which the power or will is ex-

ercised, as fiscal prerogatives, meaning king's

revenues ; 1 Hall'eck, Int. L. 147.

PREROGATIVE COURT. In English Law.

An ecclesiastical court held in each of the

two provinces of York and Canterbury be-

fore a judge appointed by the archbishop of

the province.

Formerly in this court testaments were
proved, and administrations granted where
a decedent left chattels to the value of five

pounds (bona notabiUa) in two distinct dio-

ceses or jurisdictions within the province,

and all causes relating to the vyills, adminis-

trations, or legacies of such persons were
originally cognizable. This jurisdiction was
transferred to the court of probate by 20 &
21 Vict. c. 77, § 4, and 21 & 22 Vict. c. 95, and
now, by the Judicature Acts, it is included in

the supreme court of judicature.

An appeal lay formerly from this court

to the king in chancery, by stat. 25 Hen.
VIII. c. 19, afterwards to the privy council,

by Stat. 2 & 3 Will. IV. c. 92 ; 2 Steph. Com.
11th ed. 206; 3 Bla. Com. 65.

A court having a jurisdiction of probate

matters, in the state of New Jersey.

PREROGATIVE WRITS. Processes Is-

sued by an exercise of the extraordinary
power of the crown on proper cause shown.
They are the writs of procedendo, manda-
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mus, prohibition, quo warranto, halieas cor-

pus; 3 Steph. Com. 11th ed. 626. They differ

from other writs in that they are never is-

sued except in the exercise of judicial dis-

cretion, and are directed generally not to the

sheriff, but to the parties sought to be af-

fected; 3 Bla. Com. 132. As t» jurisdiction

of a court of last resort to issue preroga-

tive writs, see People v. Dist Ot., 37 Colo.

443, 86 Pac. 87, 92 Pac. 958, 13 L. R. A.

(N. S.) 768.

PRESCRIBABLE. To which a right may
be acquired by prescription.

PRESCRIPTION. A mode of acquiring ti-

tle to incorporeal hereditaments by immemo-
rial or long-continued enjoyment.
The distinction between a prescription and a

custom 1b tliat a custom is a local usage and not an-
nexed to a person; a prescription is a personal

usage confined to the claimant and his ancestors

or grantors. The theory of prescription was that
the right claimed must have been enjoyed beyond
the period of the memory of man, which for a long

time, in England, went back to the time of Richard
I. To avoid the necessity of proof of such long

duration, a custom arose of allowing a presumption

of a grant on proof ot usage tor a long term of

years.

The length of time necessary to raise a
strict prescription wa'S limited by statute

32 Hen. VIII. at sixty years; Coolidge v.

Learned, 8 Pick. (Mass.) 504 ; 2 Greenl. Ev.

§ 539. See Arbuckle v. Ward, 29 Vt 43;

Clawson v. Primrose, 4 Del. Ch. 643.

One who claimed a right of way or the

like, if his right were questioned and he
could not produce hl^ deed, could prescribe,

i. e. show that he had enjoyed it before the

time of legal memory, or that in the dis-

trict in which the land was situated there

was a special custom which entitled all per-

sons in his position to the right claimed;

3 Holdsw. Hist. E. L. 136.

Proof of user as of right for so long as

aged persons could remember was enough to

raise a presumption that the right had exist-

ed from time immemorial, If it was neither

secret, nor forcible, nor by permission ; sub-

sequently, user for 20 years was held suflS-

cient ; 25 Q. B. D. 484 ; but this presumption
could, at common law, be rebutted by proof

that the enjoyment had in fact commenced
within the time of legal memory; Odgers,
O. L. 565. By the Prescription Act (1832) it

was provided that after user as of right and
without interruption for thirty years in the

case of a profit 3. prendre, and of twenty
years in the case of an easement, the prima
fade right should not be defeated by proof
that it commenced at a date subsequent to

1189.

The expectation of acquiring an easement
at the end of a current term of prescription

"is not an interest in land or easement
known to the law" ; "there is no intermedi-

ate stage which has any existence" ; Pol-

lock, First Book of Jurispr. 194, citing L. R.

6 Ch. 768 ; [1901] 2 Ch. 324. Prescription is

not a right which has been created or ac

quired, but a mere expectation, a hope, a

realization of which depends upon numerous

contingencies; People v. Dimas, 18 P. R
1019.

Grants of incorporeal hereditaments are

presumed upon proof of enjoyment of the

requisite character for a period of years

equal to that fixed by statute as the period

of limitation in respect of real actions; 3

Kent 442; Arnold v. Foot, 12 Wend. (N.

Y.) 330; Ford v. Whitlock, 27 Vt. 265;

Watkins v. Peck, 13 N. H. 360, 40 Am. Dec.

156; Strickler v. Todd, 10 S. & R. (Pa.) 63,

13 Am, Dec. 649; Sargent v. Ballard, 8

Pick. (Mass.) 251.

A grant cannot be presumed where if

would have been unlawful; Donahue v.

State, 112 N. Y. 142, 19 N. E. 419, 2 L. R. A.

576.

In England an ancient user may be a

justification for the exercise of a noisy (2

Bing. 134) or an offensive (4 id. 183) trade

;

or for discharging water in an impure state

upon adjoining land; 1 M. & W. 77; or for

polluting a stream; 1 H. & N. 797; 7 E. &
B. 391 ; [1905] 1 Ch. 205. But the right to

carry on an offensive trade, or to pollute

water with sewage, is not acquired merely

by having carried on the trade or having
discharged the water for twenty years ; but

it must be shown that the air over the plain-

tiff's land, or the water has been corrupted

for that time; 10 A. & E. 590; 7 E & B.

391 ; and corrupted to the extent of the right

claimed; L. R. 2 Ch. 478; and so as to be
actionable or preventible by the plaintiffs or

his predecessors; D. R H Ch. Dlv. 852. In

[1907] A. C. 476, a nuisance from noise and
vibration was legalized on the ground of an
implied grant, arising from the common in-

tent of the parties.

Lapse of time cannot justify a nuisance
arising from the manufacture of animal mat-
ter into a fertilizer, as every day's continu-

ance is a new offence ; N. W. Fertilizing Co.

V. Hyde' Park, 97 V. S. 659, 24 L. Ed. 1036;
nor legalize a public nuisance; Leahan v.

Cochran, 178 Mass. 566, 60 N. E. 382, 53 L.

R. A. 891, 86 Am. St. Rep. 506; Reed v.

Birmingham, 92 Ala. 339, 9 South. 161 ; Peo-
ple V. Min. Co., 66 Cal. 138,, 4 Pac. 1152, 56
Am. Rep. 80; Nolan v. New Britain, 69
Conn. 668, 38 AO. 703; Baltimore v. Imp.
Co., 87 Md. 352, 39 Ati. 1081, 40 L. R. A. 494,

67 Am. St. Rep. 344; State v. Holman, 104
N. O. 861, 10 S. E. 758 ; Melners v. Brewing
Co., 78 Wis. 364, 47 N. W. 430, 10 L. R. A.

586; Woodruff v. Min. Co., 18 Fed. 753;
where the defendant relied upon a prescrip-

tive right to cause sewage to pass over cer-

tain places, an injunction was granted where
such places were used as oyster beds and the
defendants alleged that the sale of their

oysters had been prohibited; 72 J. P. 404.

It is not a universal principle without ex-

ception that whatever incorporeal heredita-
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ment may be granted may also be acquired
by long and uninterrupted user. On tlie

contrary, it is well settled that a right claim-

ed by prescription must be such as must
reasonably be presumed to have been grant-

ed. An owner of land who is compos mentis
may grant an easement over it which will in

effect destroy the lisufruct of his property,

but no man will be presumed to have made
such a grant; Tinicum Fishing Co. v. Car-
ter, 61 Pa. 21, lOO Am. Dec. 597. It is there

suggested that our departure from the com-
mon law as to the prescription of light and
air might well have been put upon this prin-

ciple; Hoy y. Sterrett, 2 Watts (Pa.) 331,

27 Am. Dec. 313; Wheatley v. Baugh, 25 Pa.

532, 64 Am. Dec. 721; Hazlett v. Powell, 30
Pa. 296 ; Haverstick v. Sipe, 33 Pa. 368.

A prescriptive claim of common without
stint as annexed to a messuage without
land has been held bad; 8 Term 396. A
plea that the occupiers of a brick kiln for

thirty years had enjoyed as of right the
pttvilege to take from the plaintiff's close all

the clay they regulred was overruled, be-

cause there could arise no reasonable pre-

sumption of such a grant ; 5 Q. B. 415. The
public cannot acquire a right by an unin-

tierrupted user for , twenty years, with the

knowledge of the owner, of his soil on the

b9,nk., of a navigable river as a landing for

property in transit to gxiA from vessels nav-

igating such, river; Post v. JPearsal,!, 22

Wend. (N. y.). 425. '

.

,
No^ right can be acquired by prescription

or adverse user to impede or interfere with

the waters of, -j a r navigable or floatable

stream;, ColliDs,v.lHoward, 65 N. H. 196, IS
Atl. 794;' Ilhodes v. Whitehead, 27 Tex. 304,

84 Am. Dec. 631. Where one has constructed

a dam across a floatable stream, and has al-

ways maintained it so that logs could go

over it, he cannot set up a prescriptive right

to obstruct such public use, though the dam
has existed for more than twenty years;

Trulllnger v. Howe, 53 Or. 219, 97.Pac. 548,

99 Pac. 880, 22 U E. A. CN. S.) 545. Nor
can the use of a water Course be adverse to

the rights of another so long as there is an
abundance of water to supply both; Faulk-
ner. V. Eondoni,. 104 Cal. 140, 37 Pac. 883.

The use of the surplus water flowing from
a spring is a mere license which can never

ripen into a prescriptive right; Jobling v.

Tuttle, 75 Kan. 351, 89 Pac. 699, 9 L. E. A.

(N. S.) 960; Talbott v. Water Go., 29 Mont.

17, 73 Pac. 1111. In Hunter v; Emerson, 75

Vt. 173, 53 Atl. 1070, it is said th^' open,

notorious and cofltinued taking of water
from a spring for a period of more than fif-

teen years is permissive, and not under a
claim of right, when it is consistent with
another's title, though no express license is

given.

Prescription properly applies only to in-

cbrporeal hereditaments ; Ferris v. Brown, 3

Barb. (N. X.) 105; Finch, Law 132; such

as easem&nts of water, light and air, way,
etc.; Tyler v. Wilkinson, 4 Mas. 397, Fed.

Cas. No. 14,312; Garrett v. Jackson, 20 Pa,
331 ; 1 Gale & D. 205, 210, n. ; Tudor, Lead.

Cas. 114; see Levy v. Brothers, 4 Misc. 48,

23 La. Ann. S25; Oldstein v. Bldg. Ass'n, 44
La. Ann. 492, 10 South. 928; Christ Church
V. Lavezzolo, 156 Mass. 89, 30 N. E. 471;

a class of franchises; Co. Litt. 114; Arundel
V. McCuUoch, 10 Mass. 70; Kuhn v. North,

10 S. & E. (Pa.) 401. See Feeey; Herbert,

Prescription. The English law knows no
positive prescription for corporeal things;

for such things, the law provides a statute

of limitations; 3 Holdsw. Hist. E. L. 135.

Corporations may exist by prescription; 2

Kent *277; Stockbridge v. West-Stoekbridge,
12 Mass. 400. It is necessary in such case

to presuppose a grant by charter or act of

parliament, which has been lost; Edbie v.

Sedgwick, 35 Barb. (N. Y.) 319. It has been
held that a railroad company cannot acquire
a right of way by prescription ; Narron v. R.

Co., 122 N. C. 856, 29 S. E. 356, 40 L. R. A.

4i5; as against an owner who has not given

his consent thereto, though the occupation

was lawfully taken under the right of emi-

nent domain; id.; that it can acquire such
right (here by possession and use for 40
years after entry by consent or license)

;

Louisville & N. R. Co. v. Smith, 128 Fed. 1,

63 C. C. A. 1 ; COgsbiU v. E. Co., 92 Ala. 252,

9 South. 512; Midland E. Co. v. Smith, 113

Ind. 233, 15 N. E. 256.

In 6 Mod. 73, it was held that every one
had a right to flsh In a navigable river; or

in an arm of the sea. In 4 Burr. 2162, the

court followed the language of that case to

the effect that in navigable rivers the fishery

is common, but held that since pijescrlption

was found in the ease at bar, the plain-

tiff's right was good. And it was further

said the crown piay grant a several fishery

in a navigable river where the sea flows

and reflows, or in an arm of tHe sea. The
public may grant the exclusive right of

fishing in a navigable river ; and if it may be

granted, it may be prescribed for. Such a
right may never be presumed. It is how
ever, capable of being proved; Chalker v.

Dickinson, 1 Conn. 382, 6 Am. Dec. 250.

It has been said, on the contrary, that tlie

king has no power, and since Magna Carta;

never has had, to grant an exclusive right of

fishing In an arm of the sea ; 5 Bana. & Aid;

268; Browne v. Kennedy, 5 Har. & J. (Md.)

203, 9 Am. Dec. 503 ; and that a private and

several right to fish in a navigable river

must have had its origi6 before Magna Car-

ta ; L. E. 4 Ex. 369. In England there are

such several and exclusive fisheries in navi-

gable rivers attached to manors, either by
early grant from the crown or by prescrip-

tion, because' there might have been such a

grant on which to found it ; Tinicum Fishing

Co. V. Carter, 61 Pa. 21, 100 Am. Dec. 597,
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where it Is said: "Neither the proprietaries

of Pennsylvania or New Jersey ever owned
the bed of the Delaware. Their respective

grants were to low water mark on either

side. The bed of the river and the river

itself were in the crown, and passed by force

of the revolution and the definitive treaty of

peace, Sept. 3, 1783, to the two states, to be
owned and enjoyed on the same principle

upon which a navigable river flowing be-

tween two coterminous nations is held."

That a fishing place might be granted by
compliance with the statute separate from
the soil was settled in Pennsylvania by the

decision in Hart v. Hill, 1 Whart. (Pa.) 124;

but no point was decided in that case as to

the nature of such a grant. It would seem,

however, to have been considered an incor-

poreal hereditament; Tinicum Fishing Co.

V. Carter, 61 Pa. 21, 100 Am. Dec. 597, per
Sharswood, J., where it was held that a
right to take fish is a profit d, prendre in

aUeno solo. It requires for its use and en-

joyment exclusive occupancy during the pe-

riod of fishing. It implies the right to fix

stakes or capstans for the purpose of draw-
ing the seine and the occupancy of the bank
at high tide as well as the space between
high and low water mark as far as may be
necessary and usual. The grantee In the na-

ture of things must have exclusive possession

for the time he is fishing, and for that pur-

pose; the grantor at all other times and for

all other purposes.

Land or an Interest in land cannot be

prescribed for; 2 Bla. Com. 264. It may
well be questioned whether such a profit d
prendre can be, especially when not pleaded
in a que estate, but in a man and his ances-

tors. That kind of a user for twenty-one
years and upwards which may be sufiicient

to raise a presumption of a grant of a mere
easement wUl not support a claim for an in-

terest in the land Itself or its profits.

Where a right to fish in a navigable river

is set up as appurtenant or affixed to a sever-

al fishery in the river or to adjoining lands,

if there be a dominant and a servient tene-

ment, If the plaintiff prescribes in a que es-

tate in him and those whose estate he had,
there might be sufficient evidence to create
the presumption of a grant. But there is a
manifest reason for the distinction in the
nature and amount of the evidence required
in case of such an easement and one merely
in gross. There is a certainty as to the own-
ers and occupiers of the land of which the
appuxtenancy is predicated which does not

exist where the claim is in gross. A fair

presumption arises of knowledge that the

exercise of it is under a claim of right;

Washb. Easem. 86, cited in Tinicum Pishing

Co. V. Carter, 61 Pa. 21, 100 Am. Dec. 597.

No title by user to an inheritable easement
in gross could safely be allowed to grow up

;

Donnell v. Clatk, 19 Me. 174; Thomas v.

' -BoW;—1!68' •

'

Marshfield, 13 Pick. (Mass.) 240; Tinicum
Fishing Co. v. Carter, 61 Pa. 21, 100 Am.
Dec. 597. The last case was appealed four

times by the defendant on different questions-

It is cited in Cobb v. Bennett, 75 Pa. 326,

15 Am. Kep. 752, as discussing the subject

of fisheries vsdth much research.

In Louisiana, a manner of acquiring prop-

erty or discharging debts by the effect of

time. Rev. Code of La. Art. 3457. See
Linman v. Riggins, 40 La. Ann. 761, 5 South.

49, 8 Am. St. Rep. 549.

See Advebse Possession ; Easement.
In International Law. The doctrine of Im-

memorial Prescription is indispensable in

public law; 1 Phill. Int. L. § 255. The gen-

eral consent of mankind has established the

principle that long and uninterrupted posses-

sion by one nation excludes the claim of ev-

ery other. All nations are bound by this

consent, since all are parties to it ; none can
safely disregard it without impugning its

own title to its possessions; 1 Wheat. Int.

L. 207 ; Virginia v. Tennessee, 148 U. S. 503,

13 Sup. Ct. 728, 37 L. Ed. 537; Rhode Island

V. Massachusetts, 4 How. (U. S.) 591, 11 L.

Ed. 1116 ; Indiana v. Kentucky, 136 V. S. 479,

10 Sup. Ct. 1051, 34 L. Ed. 329; Moore v.

McGulre, 205 U. S. 214, 27 Sup. Ct. 483, 51

Lr. Ed. 776 ; 17 Harv. L. Rev. 346. Prescrip-

tive rights to territory are binding as be-

tween two states; Maryland v. West Vir-

ginia, 217 U. S. 1, 30 Sup. Ct. 268, 54 L. Ed.
645.

The period of time cannot be fixed in pub-

lic law as it can in private law ; it must de-

pend upon varying and variable circumstanc-

es; 1 PhiU. Int. L. § 260.

Burke speaks of the "solid rock of pre-

scription—the soundest, the most general,

the most recognized title between man and
man that Is known in municipal, as in pub-
lic jurisprudence." Vol. Ix. p. 449.

PRESENCE. The being in a particular

place.

In many contracts and judicial proceedings it is

necessary that the parties should be present in or-
der to render them valid ; for example, a party to

a deed, when it Is executed by himself, must per-
sonally acknowledge it, when such acknowledgment
is required by law, to give it its full force and ef-

fect, and his presence is indispensable, unless, in-

deed, another person represent him as his attorney,

having authority from him for that purpose.

Actual presence is being bodily in the pre-

cise spot indicated.

Constructive presence is being so near to

or in such relation with the parties actually

in a designated place as to be considered in

law as being in the place.

Attempting to deter a witness from testi-

fying, while he is in the witness-room or

hfl^lways of the court-room, by offering him
money, is a misdemeanor in the presence of

the court, and punishable without indictment,

as contempt ; Petition of Savin, 131 U. S. 267,

9 Sup. Ct 699, 33 L. Ed. 150.
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It is a rule in the. civil law that he who
is incapable of giving his consent to an act

is not to be considered present although he
be actually in the place. A lunatic, or a man
sleeping, would not, therefore, be considered

present ; Dig. 41. 2. 1. 3. And so if insensi-

ble ; 4 Brp. P. C. 71 ; 3 Russ. 441 ; or if the

act were done secretly so that he knew noth-

ing of it ; 1 P. Wms. 740.

The English statute of frauds, § 5, directs

that all devises and bequests of any lands or

tenements shall be attested or subscribed in

the presence of the devisor. Under this stat-

ute it has been decided that an actual pres-

ence is not indispensable, but that where
there was a constructive presence it was suf-

ficient; as, where the testatrix executed the

will in her carriage standing in the street be-

fore the office of her solicitor, the witness

retiring into the office to attest it, and it be-

ing proved that the carriage was accidentally

put back, so that she was in a situation to see

the witness sign the will, through the win-
dow of the office ; Bro. C. C. 98. See 2 Curt.

Eccl. 320, 331; 1 Maule & S. 294; 2 C. & P.

491 ; Riggs v. Riggs, 135 Mass. 241, 46 Am.
Rep. 464; Baldwin v. Baldwin's Ex'r, 81 Va.

410, 59 Am. Rep. 669.

In Criminal Law. In trials for cases in

which corporal punishment is assigned, the

defendant's appearance must ordinarily be
in person, and must so appear on record.

There can be no judgment of conviction tak-

en by default; Dunn v. Com., 6 Pa. 387;
Whart. Cr. PI. & Pr. § 540. The prisoner's

actual presence is not requisite at the mak-
ing and arguing of motions of all kinds,

though in motions for arrest of judgment
and in error, the old practice was to require

it; Godfriedson v. People, 88 111. 284; Bish.

New Cr. Pro. 265; State v. Elkins, 63 Mo.
159. This is not now usually required in

proceedings in error; People v. Clark, 1

Park. 0. C. (N, Y.) 360. In felonies presence

at the verdict is essential, and this right can-

not be waived; Prine v. Com., 18 Pa. 103;

but where a prisoner was voluntarily absent
during the taking of a portion of the testi-

mony in an adjoining room, he was consider-

ed as constructively present; 25 Alb. L. J.

303. See Lynch v. Com., 88 Pa. 189, 32 Am.
Rep. 445. In trials for misdemeanors these

rules do not apply; People v. Winchell, 7
Cow. (N. Y.) 525; Whart, Cr. PI. & Pr. § 550.

See Teial.

PRESENT. A gift, or more properly, the

thing given. It is provided by the consti-

tution of the United States, art 1, s. 9, n. 7,

that "no person holding any office of profit

or trust under them [the United States]

shall, without the consent of congress, ac-

cept of any present, emolument, or offlcejor

title, of any kind whatever, from any klHg,

prince, or foreign state."

PRESENT USE. One which has an im-

mediate existence and is at once operated

upon by the statute of uses.

PRESENTATION. In Ecclesiastical Law.

The act of a patron offering his clerk to the

bishop of the diocese to be instituted in a
church or benefice.

See Peesentment.

PRESENTATION OFFICE. The office of

the lord chancellor's official, the secretary of

presentations.

PRESENTEE. In Ecclesiastical Law. A
clerk who has been presented by his patron
to a bishop in order to be instituted in a
church.

PRESENTIMENT. In Criminal Practice.

The written notice taken by a grand jury of

any offence, from their own knowledge or

observation, without any bill of indictment
laid before them at the suit of the govern-
ment. 4 Bla. Com. 301.

Upon such presentment, when proper, the officer

employed to prosecute afterwards frames a bill ol
indictment, which is then sent to the grand jury,

and they find it to be a true bill. In an extended
sense, presentments include not only what are prop-
erly so called, but also inquisition^ of office and
indictments found by a grand Jury. 2 Hawk. PI. Cr.

c. 2B, s. 1.

The difference between a presentment and an in-

quisition is this: that the former is fotmd by a
grand jury authorized to inquire of offences gener-
ally, whereas the latter is an accusation found by a
Jury specially returned to inquire concerning the

particular offence. 2 Hawk, PI. Cr. c. 25, s. 6. See,

generally. Com. Dig. Indictment (B) j Bao. Abr.
Indictment (A); 1 Chitty, Cr. Law 163; 7 Bast 387;

State V. Muzingo, 1 Meigs (Tenn.) 112.

The writing which contains the accusa-

tion so presented by a grand jury. U. S. v.

Hill, 1 Brock. 156, Fed. Cas. No. 15,364.

In Contracts. The production of a bill of

exchange or promissory note to the party on
whom the former is drawn, for his accept-

ance, or to the person bound to pay either,

for payment.
The holder 'of a bill is bound, in order to

hold the parties to it. responsible to him,

to present it in due time for acceptance,

and to give notice, if it be dishonored, to

all the parties he intends to hold liable;

Townsley v. Sumrall, 2 Pet. (U. S.) 170, 7

L. Ed. 386; Allen v. Suydam, 20 Wend. (N.

Y.) 321, 32 Am. Dec. 555; Bk. of Bennington
V. Raymond, 12 Vt. 401 ; Fernandez v. Lewis,

1 McCord (S. O.) 322; Nelson v. Fotterall, 7

Leigh (Va.) 179. And when a bill or note

becomes payable, it must be presented for

payment, if it is intended to charge endors-

ers, on default.

In general, the presentment for payment
should be made to the maker of a note, or

the drawee of a bill, for acceptance, or to

the acceptor for payment; 2 EJsp. 509; but

a presentment made at a particular place,

when payable there, is, in general, suffi-

cient ; Hunt V. Maybee, 7 N. Y. 266. A per-
,

sonal demand on the drawee or acceptor is

not necessary, a demand at his usual place

of residence; 1 M. & G. 83; Belmont Bk. v.

Patterson, 17 Ohio 78; of his wife, or other

agent, is sufflci^t; Byles, Bills 283; Branch
Bk. at Decatur v. Hodges, 17 Ala. 42; or
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place of business, of the acceptor; 3 Kett
64; Stalnback v. Bank, 11 Gratt. (Va.) 260.

When, on presentment ot a bill of exchange
at the acceptor's usual place of business,

within proper hours, a notary finds the doors

closed, he is justified, nothing further ap-

pearing, in protesting the bill for non-pay-

ment, without inquiry for the acceptor at

his residence, and without making further

effort to find him ; Sulzbacher v. Bank, 86

Tenn. 201, 6 S. W. 129, 6 Am. St. Rep. 828.

The term residence . is not used in a strict

sense, so necessarily implying a permanent,
exclusive, or actual abode in a place, but it

may be satisfied by a temporary, partial, or

even constructive residence; Wachusett N.

Bk. V. Fairbrother, 148 Mass. 181, 19 N. E.

345, 12 Am. St. Rep. 580. See Residence.

The presentment for acceptance must be

made in reasonable time; and what this

reasonable time is depends upon the cir-

cumstances of each case; 9 Moore, P. C.

66; 2 H. Bla. 565; Prescott Bank v. Caverly,

7 Gray (Mass.) 217, 66 Am. Dec. 473. The
presentment of a note or bill for payment
ought to be made on the day It becomes
due; 4 Term 148; Henry v. Jones, 8 Mass.
453; Farmers' Bank v. Duvall, 7 Gill & J.

(Md.) 78; Edgar v. Greer, 8 la. 394, 74 Am.
Dec. 316 ; and notice of non-payment given,

otherwise the holder will lose the security

of the drawer and indorsers of a bill and in-

dorsers of a promissory note; The Nereid, 1

Wheat. (U. S.) 171, 4 L. Ed. 63; North Bank
V. Abbot, 13 Pick. (Mass.) 465, 25 Am. Dec.

334; Woodworth v. Bank, 19 Johns. (N. Y.)

391, 10 Am. Dec. 239; Glasgow v. Pratte, 8

Mo. 336, 40 Am. Dec. 142 ; and if the money
be lodged there for its payment, the holder

would probably have no recourse against

the maker or acceptor if he did not present

them on the day and the rnoney should be
lost; 5 B. & Aid. 244; Lyon v. Williamson,
27 Me. 149. The facts being undisputed, the
question of reasonable time for presentment
of a draft is one of law; Singer v. Dick-

neite, 51 Mo. App. 245.

The excuses for not . making a present-

ment are general, and applicable to all per-

sons who are indorsers; or they are special,

and applicable to the particular indorser

only.

Among the former are

—

inevitatile acci-

dent or overwhelming calamity; Story, Bills

§ 308; Schofield v. Bayard, 3 Wend. (N. Y.)

488; Reddington v. Julian, 2 Ind. 224. The
prevalence of a malignant disease, by which
the ordinary operations *of business are sus-

pended ; Tunno v. Lague, 2 Johns. Gas. (N.
Y.) 1, 1 Am. Dec. 141; 3 Maule & S. 267.

The breaking out of war between the coun-

try of the maker and that of the holder ; O.

S. V. Barker, 1 Paine 156, Fed. Gas. No. 14,-

517. The occupation of the country where
the note is payable, or where the parties

live, by a public enemy, which suspends com-
mercial operations and intercourse; Gris-

wold V. Waddlngton, 15 Johns. (N. T.) 57;

Scholefleld v. Eichelberger, 7 Pet. (U. S.)

586, 8 L. Ed. 793. The obstruction of the

ordinary negotiations of trade by vis major.

Positive interdictions and public regulations

of the state which suspend commerce and in-

tercourse. The utter impracticability of

finding the maker or ascertaining his place

of residence; Story, Pr. Notes §§ 205, 236,

238, '241, 264; Moore v. Coffield, 12 N. O.

247; Stewart v. Eden, 2 Cai. (N. Y.) 121, 2

Am. Dec. 222.

Among the latter, or special excuses for

not making a presentment, may be enu-

merated the foUovrtng. The receiving the

note by the holder from the payee, or other

antecedent party, too late to make a due
presentment; this will be an excuse as to

•such party; 16 East 248; Freeman v. Boyn-

ton, 7 Mass. 483; Story, Pr. Notes §§ 201,

265; Mills v. Bank, 11 Wheat. (U. S.) 431,

6 li. Ed. 512; Byles, Bills 206. The note be-

ing an accommodation note of the maker for

the benefit of the indorser; Story, Bills §

370. A special agreement by which the in-

dorser waives the presentment; Fuller v.

McDonald, 8 Greenl. (Me.) 213, 23 Am. Dec.

499; Story, Bills § 371. The receiving se-

curity or money by an endorser to secure

himself from loss, or to pay the note at

maturity. In this case, when the indem-
nity or money is a full security for the

amount of the note or bill, no presentment
is requisite; Story, Bills § 374; Story, Pr.

Notes § 281 ; Mechanic's Bk. v. Griswold, 7
Wend. (N. Y.) 165; Bond v. Farnham, 5
Mass. 170, 4 Am. Dec. 47; Prentiss v. Dan-
ielson, 5 Conn. 175, 13 Am. Dee. 52. The
receiving the note by the holder from the in-

dorser as a collateral security for another
debt; Story, Pr. Notes § 284.; Story, Bills §

372; Rhett v. Poe, 2 How. (U. S.) 457, 11

L. Ed. 338.

Where a negotiable note is by its terms
payable at a particular bank, proof of pre-

sentment at that bank for payment, at its

maturity, is indispensable to a recovery in
an action thereon against an endorser ; Pea-
body Ins. Co. V. Wilson, 29 W. Va. 528, 2
S. E. 888.

A want of presentment may be waived
by the party to be affected, after full knowl-
edge of the fact ; Richter v. Selin, 8 S. & R.
(Pa.) 438.

Under the Uniform Negotiable Instru-
ment Act presentment for payment is not
necessary in order to charge the person
primarily liable, but if the instrument be
payable at a special place and he is able and
willing to pay it there at maturity, that is

equivalent to a tender.

To charge the drawer and endorsers, pre-

sentment of an instrument not ' payable on
demand must be made on the day it falls

due ; If payable on demand must be made
within a reasonable time after its issue, or,

if a bill of exchange, after the last negotia-
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tion. Presentment must be made at a rea-

sonable hour on a business day ; If the per-

son Is absent or inaccessible, then to any
person found at the place where the present-

ment is made. It is made at the proper

place, if at the place specified in the instru-

ment or if none be specified, then at the

address given in the instrument, if any, of

the person who is to make payment; if

neither is specified, then at the usual place

of business or residence; in any other case,

if presented to the person wherever found,

or at his last known place of business or

residence.

If the persons primarily liable are liable

as partners, and no place of business is

specified, presentment may be made to any
one of them, even after dissolution; but if

they are not partners, then presentment

must be made to them all. Presentment is

not required in order to charge ah endorser

if the instrument was for his accommoda-
tion, and he has no reason to expect it will

be paid on presentment.

Delay in presentment is excused when
caused by circum'stances beyond the holder's

control, and not imputable to his default,

misconduct or negligence; when the cause
of delay ceases to operate, presentment must
be made with reasonable diligence.

If the day of maturity falls on Sunday,
or a holiday, the instrument is payable on
the next succeeding business day; so as to

Saturday, except that instruments payable

on demand may, at the holder's option, be
presented before twelve o'clock on Saturday,

when that entire day is not a holiday.

Time is computed by excluding the day
from which the time is to begin to run and
Including the date of payment.
An instrument payable at a bank is equiv-

alent to an order to the bank to pay it and
charge the principal debtor's account.

Presentment of a bill for acceptance must
be made where the bill is payable after sight,

or in any other case, where such presentment
is necessary in order to fix the maturity ; or

where the bill expressly stipulates that it

shall be presented for acceptance ; or where
it is drawn elsewhere than at the residence

or place of business of the drawee. A bill

must be presented or negotiated within a
reasonable time; if not, the drawer and
endorsers are discharged. If the drawee is

dead, presentment must be made to his per-

sonal representative, or if he has been ad-

judged a bankrupt or insolvent, or has made
an assignment for creditors, then to him or

to his trustee or assignee. A bill may be
presented for acceptance on any day on
which negotiable instruments (see supra)

may be presented for payment, and on Sat-

urday before twelve o'clock, if not otherwise

a holiday. Where the holder of a bill pay-

able elsewhere than at the place of business

or residence of the drawee has not time,

with the exercise -of reasonable diligemee, to

present it for acceptance before presenting It

for payment on the day it falls due, the de-

lay is excused. It is also excused, and a bill

may be treated as dishonored by nonaccept-
ance, where the drawee is dead, or has ab-

sconded, or is a fictitious person, or a person
not having capacity to contract by bUl, or
where, after reasonable diligence, present-

ment cannot be made, or where, although
presentment has been irregular, acceptance
has been refused on other grounds. If a
bill is dishonored by nonacceptance, no pre-

sentment for payment is necessary.

Sight drafts are allowed three days of

grace in Massachusetts, North Carolina and
Rhode Island.

See 13 L. E. A. (N. S.) 303, note; Pay-
ment.

PRESENTS. This word signifies the writ-

ing then actually made and spoken of: as,

these presents; know all men by these pres-

ents; to all to whom these presents shaU
come.

PRESERVATION. Keeping safe from
harm; avoiding injury. This term always
presupposes a real or existing danger.
A jettison, which is always for the pres-

ervation of the remainder of the cargo, must
therefore be made only when there is a real

danger existing. See Average; Jettison.

In certain cases the court may make or-

ders for the preservation of the subject-mat-

ter of litigation. An order has been made
for the sale of a horse which was consuming
its value In food whUe an action on a war-
ranty was pending; 3 C. P. D. 316; Brett
Comm. 762. See Pbbishable Goods.

PRESIDENT. An officer ofa company
who is to direct the manner in which busi-

ness is to be transacted. From the decision

of the president there is an appeal to the

body over which he presides.

PRESIDENT JUDGE. A title sometimes
given to the presiding judge. It was former-

ly used in England and is now used in the

courts of common pleas in Pennsylvania.

So in the old Virginia court of appeals. The
lord chief justice is now permanent president

of the high court of justice in England. The
title president is said to have a high Norman
flavor. Inderwick, King's Peace 225.''

PRESIDENT OF A BANK. This officer,

under the banking system in the United

States-, is ordinarily a member of the board

of directors of the bank, and is chosen by

them. It is his duty to preside at all meet-

ings of the board of directors; to exercise

a constant, immediate, and personal supervi-

sion over the daily affairs of the bank; and

to institute and carry on legal proceedings to

collect demands or claims due the institu-

tion; Morse, Banks 144; Alexandria 0. Co.

V. Swann, 5 How. (U. S.) 83, 12 L. Ed. 60;

Tremont Bk. v. Paine's Estate, 2S Vt. 24.

Mortgages to secure subscriptions to stock



PRESIDENT OF A BANK 2677 PKESIDENT OF UNITED STATES

are often put In his name; Valli v. Crandall,

1 Sandf. Ch. (N. T.) 179; but he has no more
control over the property of the bank than
any other director; Gibson v. Goldthwaite, 7

Ala. 281, 42 Am. Dec. 592 ; Hoyt v. Thompson,
5 N. Y. 320. He has no authority to release

the claims of the bank without the authori-

zation of the board pf directors; Olney v.

Chadsey, 7 R. I. 224; Davis v. Randall, 115

Mass. 547, 15 Am. Rep. 146; and an agree-

ment made by him, after the bank has gone
into liquidation, to continue its guarantee
upon certain notes, is not binding upon the

stockholders ; Schrader v. Bank, 133 U. S. 67,

10 Sup. Ct. 238, 33 L. Ed. 564. See National
Banks ; Offices ; Michie, Banking.

PRESIDENT OF THE COUNCIL. An offi-

cer of state who is a member of the cabinet.

He attends on the sovereign, proposes busi-

ness at the council table, and reports to the

sovereign the transactions there. 1 Bla.

Com. 230.

PRESIDENT OF THE UNITED STATES
OF AMERICA. The title of the chief execu-

tive officer of the United States.

The constitution directs that the executive

power shall be vested in a president of the

United States of America. Art. 2, s.^ 1.

No person except a natural-born citizen, or

a citizen of the United States at the time of

the adoption of the constitution shall be
eligible to the office of president; neither shall

any person be eligible to that office who shall

not have attained the age of thirty-five years

and been fourteen years resident within the

United States. Art. 2, s. 1, par. 5.

He is chosen by presidential electors (g.

v.). See 1 Kent 276 ; Story, Const. 5th ed. §

1453. The votes of the electors are transmit-

ted to the vice-president and by him opened
in the presence of both houses of congress

and counted by tellers previously selected by
the two houses separately. If there is no
election, a president is chosen by the house
of representatives, the members voting by
states, from the candidates not exceeding
three, having the highest number of electoral

votes.

In case of a vacancy the vice-president

succeeds, and if there be none then certain

members of the cabinet succeed in a pre-

scribed order; see Cabinet.
The president shall, at stated times, re-

ceive for his services a compensation which
shall neither be increased nor diminished
during the period for which he shall have
been elected ; and he shall not receive within
that period any other emolument from the
United States, or any of them. Art. 2, s. 1,

pai. 7.

In addition to certain specified powers,
the president is vested by the constitution

with the executive power of the federal gov-
ernment and the duty of seeing that the
laws are faithfully executed. 'As to his pow-
ers, generally, and the historical development
of the executive office, see Executive Powee.

The president and all civil officers of the

United States shall be removed from office

on impeachment for, and oonviction of, trea-

son, bribery, or other high crimes and mis-

demeanors. Art. 2, sec. 4.

The acts of the head of a department are
presumed to have been by his direction;

Northern Pac. E. Co. v. Mitchell, 208 Fed.

469.

PRESIDENTIAL ELECTORS. Persons
chosen in the different states whose sole du-

ty it is to elect a president and vice-president

of the United States. Each state appoints a
number of electors equal to the whole num-
ber of senators and representatives to which
the state is entitled in congress, and it is

within the power of the state legislature to

direct how such electors shall be appointed.

(Const, art. 11. sect. 1). The electors have
frequently been appointed by the state legis-

latures directly, and they have been elected

separately by congressional districts; but
the more usual method of appointment is by
general ballot, so that each voter in a state

votes for the whole number of electors to

which his state is entitled.

The appointment and mode of appointment
of electors belong exclusively to the states,

under the constitution ; McPherson v. Black-
er, 146 U. S. 1, 13 Sup. Ct. 3, 36 L. Ed. 869.

The constitution provides. Amend, art. 12,

that "the electors shall meet in their respec-
tive states, and vote by ballot for president
and vice-president, one of whom, at least,

shall not be an inhabitant of the same state
with themselves; they shall name in their

ballots the person voted for as president,

and in distinct ballots the person voted for

as vice-president; and they shall make dis-

tinct lists of all persons voted for as presi-

dent,- and of all persons voted for as vice-

president, and of the number of votes for
each, which list they shall sign and certify,

and transmit, sealed, to the seat of the gov-
ernment of the United States, directed to the
president of the senate." See Peesident of
THE United States ; Electoeal College

;

Constitution.

PRESS. By a figure this word signifies

the art of printing.

All men have a right to print and publish
whatever they may deem proper, unless by
doing so they infringe the rights of another,
as in the case of copyrights (g. v.), when
they may be enjoined. For any injury they
may commit against the public or individu-
als they may be punished, either by indict-

ment or by a civil action at the suit of the
party injured, when the injury has been com-
mitted against a priva:te inaividual. See U.
S. Const Amendm. art. 1; IiIbeety or TiiE

Peess ; Libel.

PRESS COPIES. The identity of the
handwriting as shown on the impression is

not destroyed, nor rendered unrecognizable
by persons acquainted with its characteris-
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tics. A person having accurate knowledge
can testify to the genuineness with $,s much
accuracy as if tlje original sheets were be-

fore him. Such copies are the same as other

writings partially obliterated by damp and
exposure, which are admissible as evidence,

if duly identified by testimony. They are

not however satisfactory as standards of

comparison of handwriting. Enough origi-

nality is left to be identified by a witness

when its own originality is in question;

Com. V. Eastman, 1 Cush. (Mass.) 217, 48

Am. Dec. 596 ; to prove the contents of a lost

letter, or where a party refused to give up
the original; Dennis v. Barber, 6 S. & R.

(Pa.) 420; Cameron v. Peck, 37 Conn. 555.

The necessity of producing the original, or

laying the foundation in the usual way for

secondary evidence, is not obviated by the

fact that a party keeps letter press copies;

Foot V. Bentley, 44 N. T. 171, 4 Am. Rep.

652; Marsh v. Hand, 35 Md.l23. A copy,

sworn to be correctly made from a press

copy of a letter, is admissible as secondary
evidence, to prove its contents, without pro-

ducing the press copy; Goodrich v. Weston,
102 Mass. 362, 3 Am. Rep. 469. Press copies

are admissible against a party when they

appear to be in his handwriting and the orig-

inals cannot be produced; Com. v. Jefferies,

7 Allen (Mass.) 561, 83 Am. Dec. 712. Strict-

ly speaking, a letter-press copy is secondary

to the document from which it is taken, and
cannot be treated as an original; 3 Camp.
228 ; Marsh v. Hand, 35 Md. 123 ; Merritt v.

Wright, 19 La. Ann. 91; Anglo-American
Packing & P. Co. v. Cannon, 31 Fed. 313.

Press copies, duly proved and attached to

a deposition, are admissible where timely no-

tice was given defendant to produce origi-

nals at the trial, and they were not produc-

ed; notice need not be givefl when deposi-

tions are taken ; Illinois Car & E. Co. v.

Wagon Co., 112 Fed. 737, 50 C. C. A. 504.

PRESS-GANG. See Impressment.

PRESSING. See Peine Poete et Dtjee.

PR EST. A duty in money that was to be
paid by the sheriff on his account in the ex-

chequer, or for money left or remaining in

his hands. Cowell.

PRESTATION. A presting or payment of

money. Cowell. '.

It is used of a right by which neutral

vessels may be appropriated by way of'liire

by a belligerent on payment of freight be-

forehand. In 1870 the Prussian troops sank
six British vessels to obstruct navigation in

the river Seine. The act was defended by
Prussia on the ground of military necessity;

indemnification was subsequently made; 1

Halleck, Int. L. Baker's Ed. 520.

PRESTIMONY, or PR/ESTIMONIA. In

the Canon Law. A fund or revenue appropri-

ated by the founder for the subsistence of a

priest, without being erected into any title

or benefice, Chapel, prebend, or priory. It Is

not subject to the ordinary; but of it the

patron, and those who have a right from

him, are the collators. Whart. Law Lex.

PRESUME. To believe or accept upon

probable evidence. It is not so strong a
word as infer; Morford v. Peck, 46 Conn.

385. See Inpebence ;
.Pbesumption.

PRESUMPTION. An inference afl3rmative

or disafiirmative of the truth or falsehood

of any proposition or fact drawn by a pro-

cess of probable reasoning in the absence of

actual certainty of its truth or falsehood, or

until such certainty can be ascertained.

Best, Presump. 4.

An inference affirmative or disaffirma-

tlve of the existence of a disputed fact,

drawn by a judicial tribunal, by a process

of probable reasoning, from some one or

more matters of fact, either admitted in

the cause or otherwise satisfactorily estab-

lished. Best, Presump. 12.

A rule of law that courts and judges

shall draw a particular inference from a

particular fact, or from particular evidence,

unless and until the truth of such inference

is disproved. Steph. Etv. 4; Ulrich v. TJlrich,

136 N. Y. 120, 32 N. E. 606, 18 L. R. A. 37.

Goncluswe preswmptions are inferences

which the law makes so peremptorily that

it will not allow them to be overturned by

any contrary proof, however strong. Best,

Presun^p. 20. They are called, also, abso-

lute and irrebuttable presumptions.

Disputable presumptions are inferences of

law which hold good until they are inval-

idated by proof or a stronger presumption

Best, Presump. 29; Livingston v. Wvingston,

4 Johns. Ch. (N. Y.) 287, 8 Am. Dec. 562.

Presumptions of fact are inferences as to

the existence of some fact drawn from the

existence of some other fact;,, inferences

which common sense draws from circum-

stances usually occurring in such cases. 3

B. & Ad. 890.

Presum-ptiotis of law are rules which, in

certain cases, either forbid, or dispense with

any ulterior inquiry. 1 Greenl. Ev. § 14.

Inferences or positions established, for the

most part, by the common, but occasion-

ally by the statute, law, which are obliga-

tory alike on judges and juries. Best,

Presump. 17. They are either conclusive

or disputable.

Mixed presumptions hold an intermediate

place and consist of presumptive inferences

which, from their strength, importance, or

frequent occurrence, attract the observation

of the law, and, from being constantly recom-

mended by judges and acted on by juries,

become as familiar to the courts as presump-

tions of law, and occupy as important a

place in the administration of justice. They
have been termed quasi legal presumptions,

and are divided into three classes: 1st,

Where the inference Is one which common-
sense would have made for itself ; 2d| Where
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an artificial weiglit is attached to the evi-

dentiary facts, beyond their mere natural
tendency to produce belief; and 3d, Where
from motives of legal policy, juries are rec-

ommended to draw inferences which are
purely artificial. Chamb. Best, Ev. § 324.

The distinctions between presumptions of
law and presumptions of fact are

—

first, that
in regard to presumptions of law a certain
inference must be made whenever the facts

appear which furnish the oasis of the in-

ference; while in case of other presump-
tions a discretion more or less extensive is

vested in the tribunal as to drawing the in-

ference.' See 9 B. & C. 643. Second, in case
of presumptions of law, the court may draw
the inference whenever the requisite facts

are developed in pleading; Steph. PI. 382;

while other presumptions can be made only
by the intervention of a jury. Presumptions
of law are reduced to fixed rules, and form
a part of the system of jurisprudence to

which they belong; presumptions of fact

are derived wholly and directly from the cir-

cumstances of the particular case, by means
of the common experience of mankind. See
2 Stark. Ev. 684; Douglass v. MitcheU's Ex'r,

35 Pa. 440.

It has been said that a more useful and
accurate division of presumptions of fact

is obtained by treating them with refer-

ence to their effect upon the burden of

, proof and designating them in this asimct
as slight and strong; Chamb. Best, Ev. §

319. Slight presumptions, though sufficient

to excite suspicion or produce an Impression
In favor of the truth of the facts they indi-

cate, do not, when taken singly, either con-

stitute proof or shift the burden of proof;

id. Strong presumptions shift the burden of
proof even though the evidence to rebut them
Involved the proof of a negative; id. § 321.

These are of great weight and in the ab-

sence of other evidence are decisive in civil

cases ; id. § 822. It has been suggested as

the characteristic distinction between pre-

sumptions of law and presumptions of fact,

either simple or mixed, that when the for-

mer are disregarded by a jury, a new trial

is granted as matter of right, but that the

disregard of any of the latter, however
strong and obvious, is only ground for a
new trial at the discretion of the court;

Chamb. Best, Ev. § 327 ; 1 Term 167 ; Turn-
ley V. Black, 44 Ala. 159; Goggans v. Mon-
roe, 31 Ga. 331.

The lack of precision which attaches to

the use of the word presumption springs

naturally from the variety of the uses to

which the word is applied. Of these Prof.

J. B. Thayer in his pamphlet on the Pre-

sumption of Innocence (much of which is

reprinted as Appendix B, in his Preliminary

Treatise on Evidence) enumerates seven:

(1) The presumption of facts properly de-

fined, where a fact or set of facts furnishes

evidence or inference of another. (2) The
presumption of law properly defined, as,

where a fact or set of facts is considered

sufficient evidence of another In the ab-

sence to the contrary. (3) Where a fact or

set of facts makes out a case which shall

stand until overthrown by a specific quan-

tity of evidence; (a) sufficient to satisfy a
jury; (6) a preponderance; (c) evidence

beyond a reasonable doubt. (4) Where the

term is used to imply that a certain fact is

the legal equivalent of another fact; e. g.

the presumption of malice. (5) Where the

contrary of the so-called presumption is not

to be taken as true without evidence, the

effect being to regulate the burden of proof.

(6) Where neither a fact nor the contrary

of it is to be assumed as true without evi-

dence, the presumption being of the truth of

what is termed a neutral fact, or in other
words, that there Is no presumption; as in

case of shipwreck where there is no pre-

sumption of survivorship. 8 H. L. Gas. 183.

(7) Where the word is used as a rhetorical

term to express a legal doctrine as the pre-

sumption of innocence. See, for a discussion
of this classification and a collection of cases
relating thereto, Chamb. Best, Ev. 306.

A legal presumption does not take the
place of evidence, but only determines the
burden of proof; Graves v. Colwell, 90 IlL

612, 616; Vincent v. Life Ass'n, 77 Conn. 281,

58 Atl. 963; 4 Wigm. Ev. § 2491; no pre-
sumption can be evidence ; it is a rule about
the duty of producing evidence; id. §§ 2490,
2511; State v. LinhofC, 121 la. 632, 97 N. W.
77.

The frequent statement that the presump-
tion of Innocence does not cease on the sub-
mission of the case to the jury is "based on
a misunderstanding of the loosely used
phrase that the presumption of innocence is

to be regarded by the jury in every case as
a matter of evidence" but' which merely
means that the burden of proof is on the
other party; 6r. Ev. (16th ed.) § 34. It is

not error to refuse to instruct the jury that
they ought to regard a presumption of Inno-
cence as evidence; Wooten v. State, 24 Fla.
335, 5 South. 39, 1 L. R. A. 819. In a much
cited case, Coffin v. U. S., 156 U. S. 432, 15
Sup. Ct. 394, 39 L. Ed. 481, a conviction was
reversed because a charge that In order to
be convicted there must be proof of guilt be-
yond a reasonable doubt did not sufficiently

embody the statement of the presumption of
Innocence. That case, which held .that the
presumption of innocence is evidence, has
been very much discussed, and has been said
to have been possibly overruled in Agnew v.

U. S., 165 U. S. 36, 17 Sup. Ct. 235, 41 L.

Ed. 624, and It was rejected In State v.

Soper, 148 Mo. 217, 49 S. W. 1007 ; State v.

Kennedy, 154 Mo. 268, 55 S. W. 293; Peo-
ple V. Ostrander, 110 Mich. 60, 67 N. W.
1079. In those cases the court preferred to

follow Morehead v. SUte, 34 Ohio St. 212,
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and Stevens v. Com., 45 .S. W. 76, 20 Ky. L.

Rep. 48. In Ogletree v. State, 28 Ala. 693,

and People v. Lenon, 79 Cal. 625, 21 Pa&
967, it was held that the presumption of in-

nocence and the doctrine of reasonable doubt

were practically synonymous. The Coffin

case was followed in People v. O'Brien, 106

Cal. 104, 39 Pac. 325, and People v. Mc-
Namara, 94 Cal. 509, 29 Pac. 953. In the

Iowa case cited, the refusal to charge in the

language of the opinion In the Coffin case

was assigned as error and the exception

overruled upon the ground that that case

had been repudiated; Agnew v. U. S., 165

U. S. 36, 17 Sup. Ct. 235, 41 L. Ed. 624; but

in Kirby v. U. S., 174 U. S. 47, 55, 19 Sup.

Ct. 574, 43 L. Ed. 890, the declaration in the

Coffin case that presumption is an in-

strument of proof was quoted with apparent

approval. See Thayer, Evid.

There is no added presumption of inno-

cence in favor of a husband who had killed

his wife; State v. Soper, 148 Mo. 217, 49

S. W. 1007.

In giving effect to presumptions of fact,

it is said that the presumption stands until

proof is given of the contrary ; 1 Or. M. &
R. 895; Miller v. The Resolution, 2 Dall.

(Pa.) 22, 1 L. Ed. 271; Livingston v. Living-

ston, 4 Johns. Ch. (N, Y.) 287, 8 Am. Dec.

562. See Burden of Peoof; Onus Peq-

BANDi. This contrary proof may be a con-

flicting presumption; and Mr. Best lays

down the following rules for application In

such cases: first, special presumptions take

the place of general ones ; see 8 B. & C. 737;

5 Taunt. 326; Hazzard v. Smith, 1 J. J.

Marsh. (Ky.) 68; second, presumptions de-

rived from the ordinary course of nature are
stronger than casual presumptions; 4 B. &
C. 71 ; Co. Litt. 373 a; third, presumptions
are favored which tend to give validity to

acts; 1 Mann. & R. 668 ; 8 Camp. 432 ; 7 B.

6 C. 573; Tilson v. Thompson, 10 Pick. 359;

Ripple V. Ripple, 1 Rawle (Pa.) 386; People
V. McElroy, 72 Mich. 446, 40 N. W. 750, 2 L.

R. A. 609; State v. Peterson; 38 Minn. 143,

36 N. W. 443 ; and see Maxims, Omnia prw-
sumwntur, etc. ; -fourth,, the presumption of

innocence is favored in law; 4 O. & P. 116;

Russv & R. 61 ; 10 M. & "W. 15.

Among conclusive presumptions may be
reckoned estoppels by deed, see Estoppels

;

solemn admissions, of parties and unsolemn
admissions which have been acted on; 1

Camp. 139; Simmons v. Bradford, 15 Mass.

82; see Admissions; 1 Greenl. Ev. § 205;

that a sheriff's return is correct as to facts

stated therein as between the parties; Sim-

mons V. Bradford, 15 Mass. 82; that an in-

fant under the age of seven years is inca-

pable of committing a felony ; 4 Bla. Com. 23

;

see Heilman v. Com., 84 Ky. 457, 1 S. W. 731,

4

Am. St. Rep. 207; that a toy under fourteen

is incapable of committing a rape; 7 O. & P.

582; contra,- Wagoner V, State, 5 Iiea

(Tenn.) 352, 40 Am. Rep. 36; Heilman v.

Ctom., 84 Ky. 457, 1 S. W. 731, 4 Am. St. Rep.

207 ; that children born in wedlock are legit-

imate; Phillips V. Allen, 2 Allen (Mass.)

453; Illinois Land & L. Co. v. Bonner, 75

111. 315; In re Romero, 75 Cal. 379, 17 Pac.

434; at least where the husband might have
had access and though the infidelity of the

wife be proved ; 3 C. & P. 215 ; 5 CI. & P.

163; and positive proof of non-access is re-

quired to rebut the presumption; Pittsford

V. Chittenden, 58 Vt. 49, 3 Atl. 323; Scott v.

Hillenberg, 85 Va. 245, 7 S. E. 377; and It

cannot be proved by the wife; Mink v. State,

60 Wis. 583, 19 N. W. 445, 50 Am. Rep. 386

;

that despatches of an enemy carried in a

neutral vessel between two hostile ports are

hostile ; 6 C. Rob. 440 ; that all persons suh-

ject to any law which has been duly pro-

mulgated, or which derives its validity from
general or immemorial custom, are acquaint-

ed with its provisions; 4 Bla. Com. 27; 1

Co. 177; 2 id. Sb; 6 id. 54 o.

Among rebuttable presumptions may be
reckoned the presumptions that a man is in-

nocent of the commission of a crime ; Steph.

Ev. 97 ; see Com. v. Hawkins, 3 Gray (Mass.)

465 ; 4 B. & C. 247 ; Long v. State, 23 Neb.

33, 36 N. W. 310 ; that the possessor of prop-

erty is its owner; Magee v. Scott, 9 Gush.

(Mass.) 150, 55 Am. Dec. 49; Mayor, etc., of

New York v. qarleton, 113 N. Y. 284, 21 N.
E. 55 ; Drummond v. Hopper, 4 Barring.

,

(Del.) 327;' that buildings belong to the

owner of the land on which they stand;

Kinkead v, U. S.j 150 U. S. 483, 14 Sup. Ct.-

172, 37 L. Ed. 1152 ; that possession of real

property accompanies ownership; Gonzales
V. Ross, 120 U. S. 605, 7 Sup. Ct. 705, 30 L.

Ed. 801; that possession of the fruits of

crime is guilty possession; 2 C. & P. 359;
State V. Merrick, 19 Me. 398 ; People v. Wel-
don. 111 N. Y. 569, 19 N. B. 279; Bryant v.

State, 25 Tex. App. 751, 8 S. W. 937; that

things usually done in the course of trade

have been done; 8 C. B. 827; Garlock v.

Geortner, 7 Wend. (N. Y.) 198; Weidner v.

Schweigart, 9 S. & R. (Pa.) 385 ; and in the

usual and ordinary way ; Allen v. Logan, 96

Mo. 591, 10 S. W. 149; that solemn instru-

ments are duly executed; 9 C. & P. 570;

White V. Perley, 15 Me. 470 ; New-Haven Co.

Bk. V. Mitchell, 15 Conn. 206 ; that a person,

relation, or state of things once shown to

exist continues to exist, as, life; Oonard
V. Ins. Co., 1 Pet. (U. S.) 452, 7 L. Ed.

189; see Death; a partnership; 1 Stark.

405; insanity; 3 Bro. C. C. 443; Perldns

V. Perkins, 39 N. H. 163; Jackson v.

Van Dusen, 5 Johns. (N. Y.) 144, 4 Am.
Dec. 330; State v. Potts, 100 N. 0. 457, 6

S. E. 057; but not that it existed previous-

ly to the time shown ; W. F. Corbin & Co. v.

U. «., 181 Fed. 296, 104 O. C. A. 278; that

official acts have been properly performed;
Wallace v. Maxwell, 1 J. J. Marsh. (Ky.)

447; Hilts V. Golvin, i4 Johns. (N. Y.) 182;
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Hanson v. Barnes' Lessee, 3 Gill & J. (Md.)

359, 22 Am. Dec. 322 ; Gonzales v. Ross, 120

U. S. 605, 7 Sup. Ct. 705, 30 L. Ed. 801 ; but
see Befay v. Wheeler, 84 Wis. 135, 53 N. W.
1121 ; that a piiMic officer has done his duty;
Erhardt v. Ballin, 150 Fed. 529, 80 C. C. A.

271; Houseman v. Nav. Co., 214 Pa. 562, 64

Atl. 379-; that statutes of other states are the

same as those of the state in which the

court is sitting; Bagwell v. McTighe, 85

Tenn. 616, 4 S. W. 46; Mortimer v. Marder,
93 Cal. 172, 28 Pac. 814; but see Thorn v.

Weatherly, 50 Ark. 237, 7 S. W. 33; that a

mature male has normal powers of virility;

Gardner v. State, 81 Ga. 144, 7 S. E. 144;

that a child was horn in lawful wedlock;
Orthwein v. Thomas, 127 111. 554, 21 N. E.

430, 4 L. R. A. 434, 11 Am. St. Rep. 159;
that a person has testamentary capacity;

McCoon V. Allen, 45 N. J. Eq. 708, 17 Atl.

820; that he is sane; Guild v. Hull, 127 111.

523, 20 N. E. 665 ; D6 Witt v. Mattison, 26

Neb. 655, 42 N. W. 742 ; identity of person is

presumed from identity of name; People v.

Riley, 75 Cal. 98, 16 Pac. 544; Ward v.

Dougherty, 75 Cal. 240, 17 Pac. 193, 7 Am.
St. Rep. 151; Wilson v. Holt, 83 Ala. 528,

8 South. 321, 3 Am. St. Rep. 768; homicide
committed by means of a deadly weapon,
creates a presumption of malice; Brown v.

State, 83 Ala. 33, 3 South. 857, 3 Am. St.

Rep. 685; State v. Byers* 100 N. C. 512, 6

S. E. 420; that a vote is legal; Gumm v.

Hubbard, 97 Mo. 311, 11 S. W. 61, 10 Am.
St Rep. 312 ; Hahn v. Stinson, 98 N. C. 591,

3 S. E. 490 ; that a letter duly directed and
mailed, was received by the person to whom
it was directed, in the regular course of

mail; Hastings v. Ins. Co., 63 Hun (N. T.)

624, 17 N. Y Supp. 333 ; Young v. Clapp, 147

111. 176, 32 N. E. 187, 35 N. E. 372, 63 Hun
624.

In the absence of a contrary showing,

names of witnesses for an applicant for nat-

uralization are presumed to have been posted

for the time required by law ; U. S. v. Erick-

son, 188 Fed. 747.

All interstate freight rates established in

accordance with law are presumed to be just

and reasonable; Hooker v. Interst. Com.
Com'n, 188 Fed. 242, reversed Hooker v.

Knapp, 225 U. S. 302, 32 Sup. Ct. 769, 56 L.

Ed. 1099 (on the ground that the commerce
court had no jurisdiction).

While it is presumed that a man is sober
until shown to have been intoxicated, yet

when he is shown to have been very much in-

toxicated, * a court or jury may" infer from
that fact alone that he had been drinking
intoxicants, and if it was proved that he ,took

one drink and his whereabouts and abstinence

were not shown, and there was an opportuni-

ty, it might also be inferred and found with-

out further proof that he drank more ; Hoag-
land V. Canfield, 160 Fed. 146.

The failure of a party to produce testi-

mony within his knowledge and power, on a

material question involved in the case, raises

a presumption that the fact is against him

;

Choctaw & M. R. Co. v. Newton, 140 E'ed.

225, 71 0. C. A. 655.

The maxim as to all presumptions being

against a spoliator of documents applies

only when intentional fraud or wrongful con-

duet is involved, and the presumption is one

of fact which may be overcome by explana-

tion of circumstances; Mastin v. Noble, 157

Fed. 506, 85 C. C. A. 98 ; Drosten v. Mueller,

103 Mo. 624, 15 S. W. 967 ; Warren v. Crew,

22 la. 315.

It is not permissible for a jury to base an

inference of fact upon another fact which is

only established by presumption. Whenever
circumstantial evidence is relied on to prove

a fact, the circumstances must be proved and
not themselves presumed; Cunard S. S. Co.

v. KeUey, 126 Fed. 610, 61 C. C. A. 532 ; Man-
ning V. Ins. Co., 100 U. S. 693, 25 L. Ed. 761.

A favorite maxim is that ignorantio legis

neminem exousat, or that every one is con-

clusively presumed to know the law. There

is no such presumption In fact ; 2 C. B. 720

;

L. R. 3 Q. B. 629. See Ignorance.

Another very much misused maxim is that

one is presumed to intend the natural conse-

quence of his act. This has been character-

ized as "merely a fantastic transference into

the law of evidence of the phraseology of

positive law;" Chamb. Best, Ev. 310; An-
droscoggin Bank v. Kimball, 10 Gush. (Mass.)

373 ; Jones v. Ricketts, 7 Md. 108. So far as

it is a rule of law it means simply that mere
carelessness is not a ground of defence

against legal liability; Germania Fire Ins.

Co. V. R. Co., 72 N. Y. 90, 28 Am. Rep. 113

;

Hartford Life & Annuity Ins. Co. v. Gray,
80 111. 28; Grace v. Adams, 100 Mass, 505,

97 Am. Dec. 117, 1 Am. Rep. 131.

There is a presumption of jurisdiction

which attaches to the record of the judgment
or the decree of a court of general jurisdic-

tion in another state, and where the record

discloses nothing in regard to the service of

process or notice and no evidence is given on
the subject, jurisdiction over the person wUl
be presumed; Smith v. Trust Co., 154 N. Y.
333, 48 N. E. 553.

For a discussion of the "Instinct of Self-

Preservation as Affording Presumption, of
Due Care" in cases where there were no eye-

witnesses to an accident causing death, see
77 Cent. L. J. 331. In Illinois the rule is

that some evidence must be adduced to for-

tify the presumption of the exercise of due
care, though it need not be connected with
the occurrence of the accident; Newell v.

R. Co., 261 111. 505, 104 N. B. 224. In an ac-
tion against an electric railway company for

the death of a pedestrian, it was error to in-

struct that, because of the instinct of self-

preservation, a presumption must be Indulg-
ed in that decedent was using due care and
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did not Intend to commit suicide, without
referring to testimony on the subject, and
charging the jury when such presumption
would cease to operate; Jones v. K. Co., 91
Kan. 282, 137 Pac. 796.

See Age ; Death ; Insanity.

PRESUMPTIVE EVIDENCE. See Evi-

dence.

PRESUMPTIVE HEIR. See Heib Pee-
STJMPTIVE.

PRESUMPTIVE TITLE. See Title.

PRET A USAGE (Fr. loan for use). A
phrase used In the French law instead of

commodatwm.

PRETENDED TITLE STATUTE. The
statute 32 Hen. VIII. c. 9, § 2. It enacts

that no one shall sell or purchase any pre-

tended right or title to land, unless the ven-

dor hath received the profits thereof for one

whole year before such grant, or hath been

in actual possession of the land, or of the

reversion or remainder, on pain that both

purchaser and vendor shall each forfeit the

value of such land to the king and the prose-

cutor.

PRETENTION. In French Law. The
claim made to a thing which a party believes

himself entitled to demand but which is not

admitted or adjudged to be his.

The words right, action, and pretention

are usually joined; not that they are syn-

onymous, for right is something positive and
certain, action is what is demanded, while

pretention is sometimes not even accompa-
nied by a demand.

PRETERITION (Lat. prcetor and eo, to

goby). In Civil Law. The omission by a tes-

tator of some one of his heirs who is enti-

tled to a legitime {g. v.) in the succession.

Among the Romans, the preteritlon of chil-

dren when made by the mother was presum-

ed to have been made with design; the pre-

teritlon of sons by any other testator, was
considered as a wrong, and avoided the will,

except the will of a soldier in service, which
was not subject to so much form.

PRETEXT. The reasons assigned to jus-

tify an act, which have only the appearance
of truth, and which are without foundation,

or ,which, if true; are not the true reasons
for such act. Vattel, liv. 3, c. 3, § 32.

Ostensible reason or motive assigned (Jr

assumed as a color or cover for the real rea-

son or motive ; false appearance, pretence.

State V. Ball, 27 Neb. 604, 43 N. W. 398.

PRETIUM AFFECTIONIS (Lat.). An
imaginary value put upon a thing by the

fancy of the owner in his affection for it or

for the person from whom he obtained it.

Bell, Diet.

When an injury has been done to an arti-

cle, it has been questioned whether in esti-

mating the damage there is any just ground,

in any case, for admitting the pretiwm affec-

tionis. It seems that when the injury has

been done accidentally by culpable negli-

gence, such an estimation of damages would
be unjust, but when the mischief has been

intentional it ought to be so admitted.

Kames, Eq. 74, 75.

PRETIUM PERICULI. The price of the

risli, e. g. the premium paid on a policy of

insurance; also the interest paid on money
advanced on bottomry or respondentia.

PRETORIUM. A court house or hall of

justice. 3 How. St. Tr. 425.

PREUVE (Fr.). Evidence in the sense of

the term in English law, and of prohatio

in the canon and civil law. The French
word evidence, Latin evidentia, is commonly
restricted to the testimony of the senses. 1

Best, Evid. § 11.

PREVAILING PARTY, To be such does
not depend upon the degree of success at dif-

ferent stages of the suit, but whether, at the

end of the suit, or other proceeding, the par-

ty Jwho has made a claim against the other,

has successfully maintained it. Bangor &
P. R. Co. v. Chamberlain, 60 Me. 286. See
Hawliins v. Nowland, 53 Mo. 330.

PREVARICATION. In Civil Law. The
acting vrith unfaithfulness and want of prob-

ity. The term is applied principally to the

act of concealing a crime. Dig. 47. 15. 6.

PREVENT. To hinder; to obstruct; to in-

tercept. Burr V. Williams, 20 Ark. 185. It

is held not to mean to obstruct by physical
force; 17 Q. B. 145.

PREVENTION (Lat. prevenire, to come be-

fore). In Civil Law. The right of a judge
to take cognizance of an action over which
he has concurrent jurisdiction with another
judge.

In Pennsylvania it has been ruled that a
justice of the peace cannot take cognizance
of a cause which has been previously decid-

ed by another justice. Sharpe v. Thatcher,
2 Dall. (U. S.) 77, 1 L. Ed. 296; Coventry v.

Cummings, 2 Dall. (U. S.) 114, 1 L. Ed. 312.

PREVIOUS QUESTION. In parliamen-
tary practice, the question whether a vote

shall be taken on the main issue, or not,

brought forward before the main or real

question Is put by the speaker and for the

purpose of avoiding, if the vote is in the neg-

ative, the jjuttlng of this question. The
motion is in the form "that the question be

now put," and the mover and seconder vote

against it. See Clotdee.

In the house of representatives of the

United fetates and in many state legislatures

the object of moving the previous question

is to cut off debate and secure immediately
a vote on the question under consideration.

See Hinds, Precedents in the House of Repr.
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PREVIOUSLY. An adverb of time, used
In comparing an act or state named, with
another act or state, subsequent in order of

time, for the purpose of asserting the priori-

ty of the first Lebrecht v. Wilcoxon, 40 la.

94.

PREVISORS, STATUTE OF, A statute of

25 Edw. III. St. 6, for the protection of

spiritual patrons against the pope. See
Maitl. Canon L. 69.

PRICE. The consideration in money given
for the purchase of a thing.

It is not synonymous with value ; Chicago,
K. & W. R. Co. V. Parsons, 51 Kan. 408, 32

Pac. 1083.

There are three requisites to the quality

of a price in order to make a sale.

It must be serious and such as may be de-

manded; if, therefore, a person were to sell

me an article, and by the agreement, reduced
to writing, he were to release me from the

payment, the transaction would no longer be
a sale, but a gift. Pothler, Vente, n. 18.

It must be certain and determinate; but
what may be rendered certain is considered
as certain; if, therefore, I sell a thing at a
price to be fixed by a third person, this is

sufficiently certain, provided the third person
make a valuation and fix the price ; Pothier,

Vente, n. 23; Brown v. Bellows, 4 Pick.

(Mass.) 179 ; 2 Kent 477. When the parties

have not expressed any price in their con-

tract, the presumption of l^w is that the

thing is sold for the price it generally brings

at the time and place where the agreement
was made; Lyles v. Lyles's Ex'rs, 6 H. & J.

(Md.) 273 ; Coxe 261 ; 10 Bingh. 376 ; 11 U. C.

. Q. B. 545.

The third quality of a price is that it con-

sists in money, to be paid down, or at a fu-

ture time ; for if it be of anything else It will

no longer be a price, nor the contract a sale,

but exchange or barter ; Pothier, Vente, n.

30; 16 TouUier, n. 147; Mitchell v. Gile, 12 N.

H. 390 ; Vail v. Strong, 10 Vt. 457 ; see, Hud-
son I. Co. V. Alger, 54 N. T. 173, where it

was held that price in an act meant vakie or

compensation.

The true price of a thing is that for which
things of a like nature and quality are usu-

ally sold in the place where situated, if real

property ; in the place where exposed to sale,

if personal ; Pothier, Vente, n. 243. The first

price or cost of a thing does not always af-

ford a sure criterion of its value. It may
have been bought very dear or very cheap

;

Ayl. Parerg. 447; Merlin, Rupert; Brown v.

Bellows, 4 Pick. (Mass.) 179.

In a declaration in trover it is usual, when
the chattel found Is a living one, to lay it as
of such a price ; when dead, of such a value

;

8 Wentw. PI. 372, n. ; 2 Lilly, Abr. 629.

Lord Tenterden's act has substituted value

for price in the English statute of frauds;
25 L. J. 0. P. 257. See Campb. Sales 162;
Cost.

PRICE CURRENT. A list or enumeration

of various articles of merchandise, with

their prices, the duties (if any), payable

thereon, when imported or exported, with the

drawbacks occasionally allowed upon their

exportation. Wharton.

PRIDE GAVEL. A rent or tribute. Tayl.

Gavelk. 112.

PRIEST. An officer in the second order of

ministry in the church.

PRIMA FACIE (Lat). At firstview or

appearance of the business ; as the holder of

a bill of exchange, indorsed in blank, is pri-

ma facie its owner.
Prima facie evidence of fact is in law suf-

ficient to establish the fact, unless rebutted;

Kelly V. Jackson, 6 Pet. (V. S.) 622, 632, 8 L.

Ed. 523; U. S. v. Wiggins, 14 Pet. (U. S.) 334,

10 L. Ed. 481. See, generally, Pinkham v.

Gear, 3 N. H. 484; Finn v. Com., 5 Band,
(va.) 701; Armstrong v. Boylan, 4 N. J. L.

77; Ducoign v. Schreppel, 1 Yeates (Pa.)

347; Rector v. Welch, 1 Mo. 334; Allen v.

Gray, 11 Conn. 95; Parker v. Smedly, 2
Root (Conn.) 286; Taylor v. Pettibone, 16

Johns. (N. Y.) 66; Phillips v. Beriek, 16
Johns. (N. Y.) 136, 8 Am. Dec. 299 ; Benjamin
V. Smclair, 1 Bail. (S. C.) 174; Bodley v.

Hord, 2 A. K. Marsh. (Ky.) 244; Troy v.

Evans, 97 U. S. 3, 24 L. Ed. 941. For ex-

ample, when buildings are fired by sparks
emitted from a locomotive engine passing

along the road, it has been held to be prima
facie evidence of negUgence on the part of

those who have the charge of it ; 3 C. B. 229

;

and proof of the mailing of a letter duly
stamped is prima facie evidence of its receipt

by the person to whom it is addressed;
Young V. Clapp, 147 111. 176, 32 N. E. 187,

35 N. E. 372; Hastings v. Ins. Co., 63 Hun
624, 17 N. Y. Supp. 333.

PRIMA TONSURA (Lat). A grant of a
right to have the first crop of grass. 1 Chit-

ty, Pr. 181.

PRIMACY OF THE GREAT POWERS.
See Concert of Etieope.

PRIMAGE. In Mercantile Law. A duty
payable to the master and mariners of a ship

or vessel,—to the master for the use of his

cables and ropes to discharge the goods of

the merchant, to the mariners for lading and
unlading in any port or haven. Abb. Sh. 270.

A small payment to the master for his care

and trouble which he is to receive for his

own use, unless he has otherwise agreed
with the owner. /Abb. Sh.- 13th ed. 531 ; it

is of a very ancient date and subject to au-
thority and regulations. "In the 'Guidon,'

it is called la contrihution des chausses ou
pot-de-vin du maltre." It is sometimes call-

ed the master's hat-money ;" id.

It is no longer a gratuity to the master,

unless especially stipulated; but it belongs

to the owners or freighters, and is nothing
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but an Increase of the freight rate ; Carr v.

R. Co., 14 Fed. Rep. 421,

PRIMARY. That which is first or prin-

cipal : as, primary evidence, that evidence

which is to be admitted in the first instance,

as distinguished from 'secondary evidence,

which is allowed only when primary evi-

dence cannot be had.

PRIMARY ELECTION. A popular elec-

tion held by members of a particular polit-

ical party, for the purpose of choosing dele-

gates to a convention empowered to nomi-

nate candidates for that party to be voted

for at an approaching election. State v.

Hirsch, 125 Ind. 210, 24 n: E. 1062, 9 U R.
A. 170.

Laws regulating primary elections are con-

stitutional ; In re County Treasurers, 9 Colo.

631, 21 Pac. 474; if there is nothing in the

constitution forbidding such laws ; State v.

Miles, 210 Mo. 127, 109 S. W. 595 ; Kenneweg
V. Co. Com'rs, 102 Md. 119, 62 Atl. 249. See

a note in 24 L. R. A. (N. S.) 465. They
have been upheld as a valid exercise of the

police power; Hopper v. Stack, 69 N. J. L.

569, 56 Atl. 1; State v. Felton, 77 Ohio St.

554, 84 N. E. 85, 12 Ann. Cas. 65. Such laws
do not violate the constitutional provision

which forbids the restraining of any of the

inhabitants from assembling in a peaceable

manner to consult for their common good;

the act is considered as merely providing for

reasonable regulation; Ladd v. Holmes, 40

Or. 167, 66 Pac. 714, 91 Am. St. Rep. 457.

The following provisions in primary elec-

tion laws have been held not to render an
act invalid : Requiring the voter to declare

his membership in the party holding the

election and to agree in advance to support

the nominee; State v. Michel, 121 La. 374,

46 South. 430; State v. Drexel, 74 Neb. 776,

105 N. W. 174 ; that when he has voted at

a primary election he shall not sign a peti-

tion for another candidate; Katz v. Fitz-

gerald, 152 Cal. 433, 93 Pac. 112; that no
person shall vote at a primary election who
has signed a petition for a candidate of a
party to which he does not belong, or has
voted at a primary election of another party

within one year, or refuses to state his name,

residence, and party afliliations; Rouse v.

Thompson, 228 111. 522, 81 N. E. 1109; pre-

cluding voters at a primary election from
taking part in other nominations for the

same office; State v. Michel, 121 La. 374, 46

South. 430; that no person shall vote at a

primary election unless he be a resident of

the voting district in which ' he desires to

vote, and unless he voted with a particular

political party at the last general election;

State V. Felton, 77 Ohio St. 554, 84 N. B.

85, 12 Ann. Cas. 65 ; Ladd v. Holmes, 40 Or.

167, 66 Pac. 714, 91 Am. St. Rep. 457 ; Mor-

row V. Wipf, 22 S. D. 146, 115 N. W. 1121.

But a provision forbidding persons to vote

whose names do not appear on the precinct

register, etc., used at the last general elec-

tion, or upon its supplement, is unconstitu-

tional because it debars native-born citizens

who since the last election have attained the

right to vote, and persons naturalized since

the last election, etc., a,nd voters who have
changed their residences; Spier v. Baker,

120 Cal. 370, 52 Pac. G59, 41 L. R. A. 196;

and so is a provision as to native-born citi-

zens which is an enlargement of the consti-

tutional right of suffrage; id.; also a pro-

vision that 'in case of a special election to

fill a vacancy, the various political parties

shall nominate candidates ; id.

It has been held that a provision that can-

didates must first pay a polling fee of from
$10 to $50 is valid ; Socialist Party v. Uhl,

155 Cal. 776, 103 Pac. 181 ; especially if it

was to be used to pay the expenses of the

election; Kenneweg v. County Com'rs, 102

Md. 119, 62 Atl. 249 ; so of a requirement of

the payment of filing fees aggregating $30;

State V. Scott, 99 Minn. 145, 108 N. W. 828

;

other cases have held such requirements in-

valid where the fees were to go to the state

treasury; People v. Board, 221 111. 9, 77 N.

E. 321, 5 Ann.' Cas. 562 ; Ballinger v. Mc-
Laughlin, 22 S. D. 206, 116 N. W. 70; so of

a requirement that every candidate should

pay a filing fee of two per cent, of the sal-

ary of the office; Johnson v. Grand Forks
County, 16 N. D. 363, 113

' N. W. 1071, 125

Am. St. Rep. 662 ; so of a one per cent, filing

fee; State v. Drexel, 74 Neb. 776, 105 N. W.
174.

A provision is valid that a candidate de-

feated at a primary election shall not run
on an independent ticket; State v. Moore, 87

Minn. 308, 92 N. W. 4, 59 L. R. A. 447, 94

Am. St. Rep. 702; otherwise of a provision

which requires a candidate to declare under
oath his purpose to become a candidate;

Dapper v. Smith, 138 Mich. 104, 101 N. W.
60; and one which requires candidates for

the legislature to pledge themselves to sup-

port the candidate for United States senator

who shall receive the majority vote of that

party at such primary ; State v. Blaisdell, 18

N. D. 55, 118 N. W. 141, 24 L. R. A. (N. S.)

465, 138 Am. St. Rep. 741; State v. Berry,

18 N. D. 75, 118 N. W. 150.

Provisions are valid which limit the pri-

maries to parties which polled three per cent,

of the total vote at the last preceding elec-

tion; Katz V. Fitzgerald, 152 Cal. 433, 93

Pac. 112; Ladd v. Holmes, 40 Or. 167, 66

Pac. 714, 91 Am. St. Rep. 457; so if the limit

be one per cent.; State v. Drexel, 74 Neb.

776, 105 N. W. 174 ; or ten per cent. ; State

V. Felton, 77 Ohio St. 554, 84 N. E, 85, 12

Ann. Cas. 65 ; State v. Jensen, 86 Minn. 19,

89 N. W. 1126 ; State v. Michel, 121 La. 374,

46 South. 430; or even if the primaries be

restricted to the two parties which had poll-

ed the largest vote, the primary of. the

largest party to be held first; Kenneweg v.

County Com'rs, 102 Md. 119, 62 Atl. 249..
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A voter at a primary election cannot be

required to declare his intention to support

tlie nominee; Spier v. Baker, 120 Gal. 370,

52 Pae. 659, 41 L. R. A. 196.

A provision that in a senatorial district,

consisting of two counties, not more than

two persons of the same political party,

that is, one candidate for senator and one

for representative, shall be nominated from
any one county, is held in conflict with the

constitutional provision merely requiring

that senators and representatives shall be

residents of the district. Provisions to the

effect that in Cook county no party may hold

a primary election unless It cast twenty per

cent, of the vote at the last election for pres-

ident, while outside that county a party

which cast ten per cent, may hold a primary

election, and that outside of Cook county a

person may vote at the primaries upon stat-

ing his present party affiliations, while in

Cook county he cannot so vote if he has vot-

ed at the primary election of another party

within two years, are declared to be void be-

cause special legislation and interfering with

the freedom of voters; People v. Board of

Election, 221 -111. 9, 77 N. B. 321, 5 Ann. Cas.

562.

Provisions in primary election laws which
fail to preserve the secrecy of the ballot do
not render such acts unconstitutional; State

V. Felton, 77 Ohio St. 554, 84 N. E. 85, 12

Ann. Cas. 65; State v. Michel, 121 La. 374,

46 South. 430; Hopper v. Stack, 69 N. J. L.

569, 56 Atl. 1 ; Line v. Board of Canvassers,

154 Mich. 329, 117 N. W. 73,0, 18 L. R. A.

(N. S.) 412, with note, 16Ann. Cas. 248.

The legislature may provide that a party

committee may establish qualifications for

voters at primary elections in addition to

those provided by the general election laws

;

State V. Michel, 121 La. 374, 46 South. 430;

or may prescribe the time, manner, etc., of

holding primary elections and also the qual-

ifications of voters; State v. Felton, 77 Ohio

St. 554, 84 N. E. 85, 12 Ann. Cas. 65. But in

People v. Board of Election, 221 111. 9, 77 N.

E. 321, 5 Ann. Cas. 562, it was held that a

law authorizing a party's central committee
to determine whether candidates should be

nominated at the primaries or by delegates

chosen there or should be selected by a
majority or plurality vote, was an invalid

delegation of legislative power.

An act permitting the voters at primary
elections to name their choice for a senator

of the United States is not an invalid dele-

gation of power ; State v. Blaisdell, 18 N. D.

55, 118 N. W. 141, 24 L. R. A. (N. S.) 465;

138 Am. St. Rep. 741 ; Socialist Party v. Uhl,

155 Cal. 776, 103 Pac. 181. See note in 22

L. R. A. (N. S.) 1135.

PRIMARY EVIDENCE. The best evi-

dence of which the case in its nature is sus-

ceptible. 3 Bouvier, Inst n. 3053. See

Steph. Ev. 67; Evidence.

PRIMARY OBLIGATION. An obligation

which is the principal object of the contract;

for example, the primary obligation of the

seller is to deliver the thing sold, and to

transfer the title to it. It is distinguished

from the accessory or secondary obligation

to pay damages for not doing so. 1 Bouvier,

Inst. n. 702. See StrEETYSHiP.

PRIMARY POWERS. The principal au-

thority given by a principal to his agent: it

differs from mediate powers. Story, Ag. §

58.

PRIMATE. In Ecclesiastical Law. An
archbishop who has jurisdiction over his

province, or one of several metropolitans pre-

siding over others. Exarch comes nearest to

It in the Greek church. The Archbishop of

Canterbury is the Primate of All England;

the Archbishop of York is Primate of Eng-

land.

PRIME. In a contract for delivery of

"prime barley" prime will be understood ac-

cording to its use among merchants. Whit-

more V. Coates, 14 Mo. 9.

Prime cost, the true price paid for goods

upon a l)ona fide purchase. U. S. v. Sixteen

Packages, 2 Mas. 53, Fed. Cas. No. 16,303.

Used in Louisiana as "having precedence

of" ; as, to prime a mortgage.

PRIME MINISTER. The head of the

British cabinet. He usually holds the office

of First Lord of the Treasury, unless he is

a peer, in which case he takes some other

office. At the present writing the prime min-

ister is also secretary of state for war.

The office was unknown to the law until

1906, when the prime minister was accorded a
place in the order of precedence. Lowell,

Gov. of Engl. 68.

"He is the principal executive of the

British constitution, and the sovereign a cog

in the mechanism." Bagehot.

See Cabinet ; Peemiee.

PRIME SERJEANT. The Queen's first

Serjeant at law.

PRIMER ELECTION. A term used to

signify first choice.

In ESigland, when coparcenary lands are

divided, unless it is otherwise agreed, the

eldest sister has the first choice of the pur-

parts: this part is called the enitia pars.

Sometimes the oldest sister makes the par-

tition ; and in that case, to prevent par-

tiality, she takes the last choice. Hob. 107

;

Litt. §§ 243, 245; Bac. Abr. Coparceners (U).

PRIMER FINE. The fine due the crown
by ancient prerogative on suing oUt the writ
of praecipe. 1 Steph. Com. 560.

PRIMER SEISIN. In English Law. The
right which the king had, when any of his

tenants died seised of a knight's fee, to

receive of the heir, provided he were of full

age, one whole year's profits of the lands, if

they were in immediate possession ; and half
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a year's profits, if the lands were In rever-

sion, expectant on an estate for life. 2 Bla.
Com. 66. See FEtroAL Law.

PRI'mICERIUS. The first of any degree
of men. 1 Mon. Ang. 838.

PRIMO BENEFICIO. A writ directing a
grant of the first benefice in the sovereign's

gift. Cowell.

PRIMOGENITURE. The state of being
first Born ; the eldest.

At common law, in cases of the descent
of land, primogeniture gave a title to the

oldest son. in preference to the other chil-

dren. This distinction has been abolished
in the United States. Formerly in Penn-
sylvania, in cases of intestacy, the oldest

son took a double portion of the real estate;

Jenk's Lessee v. Backhouse, 1 Binn. (Pa.)

91, where it was held that a trust estate

(the legal title) descends as at common
law ; and this case was followed in Dela-
ware; Doe V. Lank, ,4 Houst. (Del.) 648.

It was not the general rule at the end of
the 12th century; PoUocl!:, First Book of

Jurispr. 241. It was probably first applied

to military fiefs. Perhaps at first the young-
er brothers lived on the land with the elder

brother, holding the land in "parage." But
under military tenures, primogeniture be-

came the rule. In a charter of 1276, it was
said that if property was divided among co-

heirs, no one portion would suffice even for

its owner's maintenance; 3 Holdsw. Hist.

E. L. 140.

The law of primogeniture has not been

altered in England; see however the radi-

cal act of 1897, cited in Land Teansfee.

PRIMOGENITUS (Lat). The first-born.

1 Ves. 290. And see 3 Maule & S. 25; 8

Taunt. 468.

PRIMUM DECRETUM (Lat). In the

courts of admiralty, this name is given to a
pr6visional decree. Bacon, Abr. The Gourt

of AdmiraUy (B).

PRINCE. In o general sense, a sovereign;

the ruler of a nation or state. The son of

a king or emperor, or the issue of a royal

family : as, princes of the blood. The chief

of any body of men.

PRINCE OF WALES. A title given to

the eldest son of the British sovereign or to

the heir apparent to the crown.

He is so created by letters patent, and is

also created Earl of Chester. He is Duke of

Cornwall by inheritance.

Mary and Elizabeth, though each, at the

time, was only heiress presumptive, were cre-

ated Princesses pf Wales by Henry VIII.

PRINCES OF THE BLOOD. The younger
sons of the British sovereign and male mem-
bers of other branches of the royal family

not in the direct line of succession.

Princess Royal. The eldest daughter of

the king.

PRINCIPAL. Leading; chief; more im-

portant.

This word has several meanings. It Is

used in opposition to accessary, to show the

degree of crime committed by two persons.

Thus, we say, the principal is more guilty

than the accessary after the fact.

In estates,, principal is used as opposed
to incident or accessary: as in the follow-

ing rule: "The incident shall pass by the

grant of the principal; but not the prin-

cipal by the grant of the incident : acoes-

sorium non ducit sed sequitur suum prin-

oipale." Co. Litt. 152 a.

It is used tn opposition to agent, and in

this sense it signifies that the principal is

the prime mover. See Principal and Agent.

It is used in opposition to interest: as,

the principal being secured, the interest will

follow. See Interest.

The corpus or capital of the estate in

contradistinction to the income.

Money bearing interest; a capital sum
lent on interest.

It is used also In opposition to surety:

thus, we say, the prtocipal Is answerable

before the surety. See Subettship; Guar-
anty.

Principal is used also to denote the more
important: as, the principal person.

In the English law, the chief person in

some of the inns of chancery is called prin-

cipal of the house. Principal is also used

to designate the best of many things: as,

the principal bed, the principal table, and
the Uke.

In Criminal Law. The actor in the com-

mission of a crime.

All who are present, either actually or

constructively, at the place of a crime, and
are either aiding, abetting, assisting, or ad-

vising its commission, or are present for

such purpose, are principals in the crime;

U. S. v. Boyd, 45 Fed. 851. See Fernandez

V. State, 25 Tex. App. 538, 8 S. W. 667.

Principals are of two kinds, namely, prin-

cipals in the first degree, and principals in

the second degree.

A principal in the first degree is one who
is the actual perpetrator of the act. 1 Hale,

PI. Cr. 233, 615; Hately v. State, 15 Ga.

346. But to constitute him such It is not

necessary that he should be actually present

when the offence is consummated ; People v.

Adams, 3 Denlo (N. T.) 190, 45 Am. Dec.

468; Smith v. State, 21 Tex. App. 107, 17

S. W. 552. For if one lay poison purposely

for another, who takes it and is killed, the

offender, though absent when it was taken,

is a principal in the first degree; Clark, Cr.

L. 83; 4 Bla. Com. 34; 1 Chitty, Cr. L. 257.

And the offence may be committed in his ab-

sence, through the medium of an innocent

agent: as, if a person incites a child un-

der the age of discretion, or any other in-

strument excused from the responsibility of

his actions by defect of understanding, ig-
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norance of the fact, or other cause, to the

commission of crime, the inciter, though ab-

sent when the act was committed, is ex ne-

cessitate liable for the act of his agent and a

principal in the first degree ; 1 Hale, PI. Or.

514; 2 Leach 978. But if the instrument be

aware of the consequences of his act, he Is

a principal in the first degree ; the employer,

in such case, if present when the fact is

committed, is a principal in the second de-

gree, and. If absent, an accessary before the

fact; 1 C. & K. 589; 1 Archb. Cr. L. 58.

Principals in the second degree are those

who are present aiding and abetting the

commission of the act. Rasnick v. Com., 2

Va. Cas. 356. They are generally termed
aiders and abettors, and sometimes, im-

properly, accomplices; for the latter term
Includes all the particeps crimihis, whether
principals in the first or second degree or

mere accessaries. A person to be a principal

in the second degree need not be actually

present, an ear or eye witness of the trans-

action. The presence may be constructive.

He is, in construction of law, present aiding

and abetting if, with the intention of giving

assistance, he be near enough to afford it

should the occasion arise. If, for instance,

he be outside the house watching to pre-

vent surprise or the like, whilst his com-
panions are in the house committing a fel-

ony, such constructive presence is sufficient

to make a principal in the second degree;

Clark, Cr. L. 85; Com. v. Knapp, 9 Pick.

(Mass.) 496, 20 Am. Dee. 491; 9 C. & P.

437; Brennan v. People, 15 111. 511. There
must, however, be a participation in the act

;

for although a person be present when a
felony is committed, yet if he does not con-

sent to the felonious purpose or contribute

to its execution, he will not be a principal in

the second degree merely because he does

not endeavor to prevent the felony or ap-

prehend the felon; 1 Russ. Cr. 27; 1 Hale,

PI. Cr. 439; State v. Hildreth, 31 N. C. 440,

51 Am. Dec. 369; Connaughty v. State, 1

Wis. 159, 60 Am. Dec. 370.

The law recognizes no difference between
the offence of principals In the first and
principals in the second degree. And so

immaterial Is the distinction considered in

practice that, if a man be indicted as prin-

cipal in the first degree, proof that he was
present aiding and abetting another in com-
mitting the offence, although his was not

the hand which actually did it, will sup-

port the indictment; and if he be indicted

as principal in the second degree, proof that

he was not only present, but committed the

offence with his own hand, will support the

indictment. So, when an offence is punish-

able by a statute which makes no mention of

principals in the second degi-ee, such prin-

cipals are within the meaning of the statute

as much as the parties who actually commit
the offence; 1 ArchD. Cr. L. 66. See State v.

Anderson, 89 Mo. 312, 1 S. W. 135.

In treason, and in offences below felony,

and in all felonies in which the punishment

of principals in the first degree and of prin-

cipals in the second degree is the same, the

indictment may charge all who are present

and abet the fact as principals in the first

degree, provided the offence permits of a

participation, or specially, as aiders and

abettors ; Archb. Cr. PI. 7 ; Com. v. Chap-

man, 11 Cush. (Mass.) 422; 1 C. & M. 187.

But where by particular statutes the pun-

ishment is different, then principals in the

second degree must be indicted specially as

aiders and abettors; Archb. Cr. PI. 7. If in-

dicted as aiders and abettors, an Indict-

ment charging that A gave the mortal blow,

and that B, C, and D were present aiding

and abetting, will be sustained by evidence

that B gave the blow, and that A, C, and D
were present aiding and abetting; and even

if it appears that the act was committed by

a person not named in the indictment, the

aiders and abettors may, nevertheless, be

convicted; Dougl. 207; 1 East, PI. Cr. 350.

And the same though the jury say that

they are not satisfied which gave the blow,

if they are satisfied that one of them did,

and that the others were present aiding

and abetting; 1 Den. Cr. Cas. 52; 2 C. &
K. 382.

See Accessaet; Accomplice; Pedstcipai.

AND Agent.

PRINCIPAL AND AGENT. Agency is a
relation between two or more persons, by
which one party, usually called the agent or

attorney. Is authorised to do certain acts for,

or in relation to the rights or property of,

the other, who is denominated the principal,

constituent, or employer. Prof. Joel Parker,

MS. Lect. 1851.

A contract by which one person, with
greater or less discretionary power, under-

takes to represent another in certain busi-

ness relations. Whart. Ag. 1.

The right on the part of the agent to act,

is termed his authority or power. In some
instances the authority or power must be
exercised in the name of the principal, and
the act done is for his benefit alone. In
others, it may be executed in the name of
the agent, and if the power is coupled with
an interest on the part of the agent, it may
be executed for his own benefit; Prof. Joel
Parker, Harvard Law School Lect. 1851.

The principal is one who, being competent
»v4, juris tq do any act for his own benefit

or on his own account, confides it to another
person to do for him. 1 Domat b. 1, tit. 15,

Introd. ; Story, Ag. § 3.

The agent is one who undertakes to trans-

act some business, or to manage some affair,

for another, by the authority and on account

of the latter, and to render an account of it

;

1 livermore, Ag. 67. See Co. Litt. 207 ; 1 B.

& P. 316,
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The term Is one of a very wide application,
and includes a great maniy classes of persons
to which distinctive appellations are given;
as, factors, brokers, attorneys, cashiers of
banks, auctioneers, clerks, super cargoes, con-

signees, ships' husbands, masters of ships,

and the like.

Other names for an agent are proxy, dele-

gate, representative; and for principal, em-
ployer, constituent or chief; Mech. Agency
§ 3. In fact the terms agent and attorney

are often used synonymously. Thus, a letter

or power of attorney is constantly spoken of

as the formal instrument by which an agency
is created ; Paley, Ag. Dunl. ed. 1, n.

No word is more commonly used than
agent; [1897] A. C. 180. It is sometimes

used as meaning one who has no principal,

but who on his own account offers for sale

some particular article having a special

name; 39 L. J. Ch. 36.

"The line of demarkation between the rela-

tion of principal and agent, and that of mas-
ter and servant is exceedingly diflicult to de-

fine; . . . the two relations are essen-

tially similar; . . . the difCerence be-

tween them is one of degree only, and not of

kind;" Mechem, Agency § 2. It is that the

former relates to commercial or business

transactions and the latter deals with mat-
ters of manual or mechanical execution;

Kingan & Co. v. Silvers, 13 Ind. App. 80, 37

N. E. 413. A contract giving the right to

sell all the product of a company for five

years at a certain commission was merely an
employment to sell on commission and did

not create the relation of master and servant;

Morrow v. Ice Co., 211 Pa. 445, 60 Atl. 1004.

An agency to manage, lease and sell proper-

ty and pay expenses upon it and to collect

debts and pay over the money received to

the principal, is fiduciary in its character;

Zetelle v. Myers, 19 Grat. (Va.) 62. The cor-

respondent of a firm of brokers who receiv-

ed money on representations that they would
purchase options on the Chicago Board of

Trade and who shared with him the commis-
sions taken, was not an agent of either party,

but a particeps crimimis in a gambling en-

terprise; Munns v. Commission Co., 117 la.

516, 91 N. W. 789. But where a bank repre-

sented itself as acting as agent for one who
corresponded directly with the other person
respecting loan applications, which the bank
offered to submit to the plaintiff's assignor,,

it was merely an agent and not liable for
the proposed lender's failure to furnish the
money and to accept the loan ; Klay v. Bank,
122 la. 506, 98 N. W. 315. Where a canner
agreed to ship to defendant for sale the en-

tire output of his establishment during the
season it made him merely an agent and not

a joint owner of the shipments; Elwell v.

Coon (N. J.) 46 Atl. 580. But an offer to

furnish engines on defendant's order at cer-

tain discounts and terms for a year did not

create an agency but merely gave the right

to purchase at the discount; Russell & Co.

V. McSwegan, 84 N. Y. Supp. 614. Another
text writer says that agency and service are
"distinguishable ... by the fact that
the former relates to business transactions,
in which there is more or less discretion al-

lowed to the employee, while the latter re-

lates to manual services which the employee
is, as a rule, obliged to perform under spe-

cific orders ;" Whart. Agency, §§ 19, 20. Me-
chem also points out in the section above
cited that agency relates to transactions with
third persons and implies more or less of dis-

cretion in the aggnt, whereas service has ref-

erence to actions upon or about things in

which the servant acts under the direction

and control of the master. He adds ti-uly

that this distinction is not altogether satis-

factory in its application, as, except in the
very lowest form of service, more or less dis-

cretion is allowed the servant ; and in almost
any form of agency, the agent is subject to

the specific control of the principal. Usual-
ly, however, "the distinction is sufficiently

clear for practical purposes, particularly as
the same principles of law will ordinarily be
appUed to either relation."

In distinguishing between partnership and
agency, it is to be remembered primarily that
each partner acts in every transaction as
principal for himself and as agent for the oth-

er members of the firm. And hence the ques-

tion sometimes arises whether the action tak-

en by one person was as the agent of another
who would be entitled to the benefits of the

transaction, or partly on his own behalf and
partly on the behalf of others jointly interest-

ed in him. In the former case there would be
an agency and in the latter a partnership,

and in dealing with such questions, it is nec-

essary to remember that each partner does

act in the dual capacity of principal and
agent; Cox v. Hickman, 8 H. L. Cas. 268,

311 ; Worrall v. Munn, 5 N. T. 229, 239, 55

Am. Dec. 330. No general rule can be stat-

ed which will determine the character of the

transaction as between those two relations

in every case, but each must depend upon
circumstances which show the intentions of

the parties and determine the construction

of the contract; see Grinton v. Strong, 148

111. 587, 36 N. B. 559.

Another question may arise as to whether
the transaction is one between principal and
agent for the sale of goods by the latter for

the account of the former, and this may
affect not only the parties themselves but

their obligations and liabilities to third per-

sons. In these cases, also, resort must be

had to the construction of the contract an^
the light which may be thrown upon it by
proof of the intention of the parties; Bay-
liss V. Davis, 47 la. 340 ; see Sale ; and for a
collection of cases on this particular point

see Clark & Skyles, Ag. p. 16 et seq., §§ 8-10.

Another distinction which is involved in



PRINCIPAL AND AGENT 2689 PRINCIPAL AND AGENT

many cases Is whether a person is an inde-

pendent contractor or an agent, he being in

the former case in no sense under the control

of the person for whom he is working. See
Independent Contbactob.
Cases may also arise where it is necessary

to determine whether the relation between
parties is that of principal and agent or
landlord and tenant, particularly where the
question of liability for repairs and improve-
ments is involved. Unsuccessful efforts to

establish an agency in such case were made
in Ragsdale v. Industrial Co., 71 Miss. 284,

14 South. 193 ; and Hawley v, Curry, T4 111.

App. 309, in both of which cases the relation

was held to be that of landlord and tenant.

See that title.

The question has also arisen as to whether
a person was acting under an agency or a li-

cense. It would seem that these relations

would be easily distinguished, but in Bing-

aman v. Hickman, 115 Pa. 420, 8 Atl. 644, it

was held that a committee of creditors of

mine owners who operated the mine and
managed the business were agents and not
mere licensees as was contended. See Li-

cense.

The creation of the agency, when express,

may be either by deed, in writing not by
deed, or by a verbal delegation of authority

;

2 Kent 612 ; 9 Ves. 2.50 ; Stackpole v. Arnold,
11 Mass. 27, 6 Am. Dec. 150 ; Ewing v. Tees,

1 Binn. (Pa.) 450, 2 Am. Dec. 455; McComb
V. Wright, 4 Johns. Ch. (N. T.) 667.

An authority may be delegated by deed
for any purpose whatever ; for whenever one
by parol would be sufficient, one by deed will

be equally so, and a power under seal, au-
thorizing the agent to sign the principal's

name, includes authority to affix his seal al-

so ; Wickham v. Knox, 33 Pa. 71 ; but it does
not authorize the agent to make a deed In

his own name ; Bassett v. Hawk, 114 Pa. 502,

8 Atl. 18. When it is to do something which
must be performed through the medium of a
deed, th«n the authority must also be by
deed, and executed with all the forms neces-
sary to render the instrument perfect; Gor-
don V. Bulkeley, 14 S. & R. (Pa.) 331; Har-
shaw V. McKesson, 65 N. C. 688, 694; Ford
V. Williams, 13 N. T. 577, 67 Am. Dec. 83;
and subsequent parol ratification is not suflS-

cient to bind the principal, though a written
recognition with other acts in pais may do
so; Blood V. Goodrich, 9 Wend. (N. Y.) 68,
24 Am. Dec. 121 ; but it has been held that
the agent's authority may be shown by an
oral ratification or by acts of the principal
froin which such ratification may be iafer-
red; Hammond v. Hannin, 21 Mich. 374, 4
Am. Rep. 490; if the principal be present,
and verbally or impliedly authorize the agent
to affix his name to the deed he will be
bound; Croy v. Busenbark, 72 Ind. 48. But
written authority is not required to author-
ize an agent to sign an unsealed paper, or

Bouv.—169

a contract in writing not under seal, even
where a statute makes it necessary that the

contract, in order to bind the party, shall be

in writing, unless the statute positively re-

quires that the authority shall also be in

writing ; Wagoner v. Watts, 44 N. J. L. 126

;

Newton v. Bronson, 13 N. Y. 587, 67 Am. Dec.

89. In Riley v. Minor, 29 Mo. 439, it was
held that the authority of an agent to make
an executory contract for the sale of land

need not be in writing; and in Watson v.

Sherman, 84 111. 263, it was held that a pow-
er of attorney not under seal was sufficient

to authorize the agent to sell land, but not

to make a conveyance ; for the latter purpose
the power must be in writing and of equal

dignity with the deed to be executed. In
that case the sale was held good in equity.

A contract for the sale of land, signed and
sealed by an agent, was held valid though
the agent's authority was not sealed, and
ejectment might be supported thereon ; Baum
V. Dubois, 43 Pa. 260.

An authority is to be so construed as to in-

clude not only all the necessary and proper
means of executing it with effect, but also

all the various means which are justified or
allowed by the usages of trade ; Denman v.

Bloomer, 11 111. 177; or are fairly to be im-
plied from the transactions between the par-
ties or papers relating thereto ; Rogers v.

Kneeland, 10 Wend. (N. Y.) 218.

The rule that an authority must be of the
same character as the instrument to be sign-

ed by the agent was a rigid common law
rule, but it was considered so technical that
it has been changed in some states by stat-

ute ; J. B. Streeter, Jr., Co. v. Janu, 90 Minn.
393, 96 N. W. 1128. In other states the
courts, without any statute, have shown a
disposition to relax the rule, as where it is

held that a seal attached unnecessarily by
an agent will be treated as surplusage, and
the instrument, though not effectual as a
deed, may be held good as a contract of sale

;

Viser v. Rice, 33 Tex. 139 ; Blacknall v. Par-
ish, 59 N. C. 70, 78 Am. Dec. 239; and this

tendency to relax the rule is shovra In other
cases above cited. In Harshaw v. McKesson,
65 N. C. 688, 694, the court, after some dis-

cussion of the cases, said, "There is little

use in holding on to a rule after it has been
reduced to such a shadow." A lease execut-
ed by an agent without authority in writing,
though void, may be admitted in evidence in
an action for use and occupation; Jennings
V. McComb, 112 Pa. 518, 4 Atl. 812; and the
same was held of a lease void within the
statute of frauds; Mcintosh v. Hodges, 110
Mich. 319, 68 N. W. 158, 70 N. W. 550.

It may be stated generally that the au-
thority of an agent may be conferred either
in writing, not under seal, or verbally, or by
his mere employment, and that if a person
knowingly permits another to act for him or
clothes him with apparent authority to do
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so, he will be bound to tbird persons wbo In

good faith have dealt with the supposed
agent and thus there is created what has
been termed "an agency by estoppel." 1

Clark & Skyles, Agency 140, sec. 55 ; Bronson
V. Chappell, 12 Wall. (TJ. S.) 681, 20 L. Ed.

436.

Parol authority has been held sufficient to

authorize one as agent to make an assign-

ment of a claim against an insolvent; Ding-

ley V. McDonald, 124 Oal. 90, 56 Pac. 790;

to sell mules and apply the proceeds ; Hirsh

& Co. V. Beverly, 125 Ga. 657, 54 S. E. 678;

to fill in the name of the grantee In a deed

;

Otis V. Browning, 59 Mo. App. 326; to exe-

cute bills and notes; Harrison v. Tiernans,

4 Rand. (Va.) 177; to settle a controversy;

Piercy v. Hedrick, 2 W. Va. 458, 98 Am. Dec.

774 ; to sign one's name as surety in a bond

;

Bannister v. Wallace, 14 Tex. Civ. App. 452,

37 S. W. 250; contra, Com. v. Magoffin, 25

S. W. 599, 15 Ky. X.. Rep. 775. The authority

may be conferred merely by letter ; Lyon v.

Pollock, 99 V. S. 668, 25 L. Ed. 265; Smith

V. Allen, 86 Mo. 178.

When the agency is not express, it may be

inferred from the relation of the parties and
the nature of the employment, without proof

of any express appointment ; 2 Kent 613 ; 15

East 4C0; Judson v. Sturges, 5 Day (Conn.)

556. Where relations exist which constitute

agency, it will be such whether the parties

understand it to be or not; Bradstreet Co.

V. Gill, 72 Tex. 115, 9 S. W. 753, 2 L. R. A.

405, 13 Am. St. Rep. 768. The admissions

of a supposed agent cannot prove the exist-

ence of the agency ; Osgood v. Pacey, 23 111.

App. 116; French v. Wade, 35 Kan. 391, 11

Pac. 138; Fullerton v. McLaughlin, 70 Hun
568, 24 N. Y. Supp. 280; Larson v. Inv. Co.,

51 Minn. 141, 53 N. W. 179; Salmon Falls

Bk. V. Leyser, 116 Mo. 51, 22 S. W. 504.

An agency may be created by law, as in

those cases where the law authorizes a wife

to pledge her husband's credit, even against

his will, it creates a compulsory agency ; Me-
chem, Ag. § 82; Benjamin v. Dockham, 134

Mass. 418.

The authority may be general, as when it

extends to all acts connected with a particu-

lar business or employment ; Gibson v. Hard-
ware Co., 94 Ala. 346, 10 South. 304 ; Fatman
V. Leet, 41 Ind. 138; or special, when it is

confined to the authority to do one or more
specific acts, in which case it is confined

within the limits of the authority and ex-

tends to no other business than is authoriz-

ed; Lattomus v. Ins. Co., 3 Houst. (Del.)

404; Towle v. Leavitt, 23 N. H. 360, 55'Am.
Dec. 195; Martin v. Far^worth, 49 N. Y.

^55; Union S. & T. Co. C Mallory, 157 111.

554, 41 N. E. 888, 48 Am. St. Rep. 34i.

Where the powers are general, they are

more liberally construed according to the

necessity of the Hransaetion and, in the ab-

sence of notice, parses dealing with an agent

have the right to presume that his authority

is general; Austrian v. Springer, 94 Mich.

343, 54 N. W. 50, 34 Am. St. Rep. 350 ; Coles

V. Ins. Co., 41 W. Va. 261, 23 S. E. 732 ; and,

particularly, one dealing with the agent of a

corporation may regard his agency as gen-

eral in the absence of notice to the contrary

;

Maher v. Moore (Del. ) 42 Atl. 721 ; and this

rule was extended so far as to be applied to

a subagent employed by the general agent of

a corporation ; Louisville & N. R. Co. v. Tift,

100 Ga. 86, 27 S. E. 705. On the other hand,

a special agent is limited as to the business

to be done, and his authority must in general

be strictly pursued ; Kramer v. Blair, 88 Va.

456, 13 S. E. 914; Hooe v. Oxley, 1 Wash.
(Va.) 19, 1 Am. Dec. 425; and it will be
strictly construed ; Young v. C. H. Ass'n, 99

111. App. 290; MacDonald v. O'Neil, 21 Pa.

Super. Ct. 364; Jeffrey v. Bigelow, 13 Wend.
(N. Y.) 518, 28 Am. Dec. 47b; but it will be

treated as including all usual means for ef-

fectually exec-uting it; Bass Dry Goods Co.

V. Mfg. Co., 119 Ga. 124, 45 S. E. 980. As if

it be to do an act upon condition, and the

agent does it absolutely, it is void ; and vice

versa. If a person do less than the authori-

ty committed to him, the act is void; but if

he does that which he Is authorized, and
"more, it is good for that which is warranted,

and void for the rest. ^ Both of these rules,

however, may have many exceptions and
limitations; Paley, Ag. 178.

An authority given to two or more persons

cannot as a general rule be executed by one,

though one die or refuse, unless there is an
express provision that a certain number of

them may act, or unless the power is coupled

with an interest ; Paley, Ag. 177 ; Co. Litt
112 6, 181 & ; Salisbury v. Brisbane, 61 N. Y.

617 ; Hartford Fire Ins. Co. v. Wilcox, 57 111.

180; Copeland v. Ins. Co., 6 Pick. (Mass.)

198; Low V. Perkins, 10 Vt. b32, 33 Am. Dec.

217 ; but if the instrument creating the pow-

er shows such an intention, the authority

may be executed by part of those named as

agents; Cedar Rapids & St. P. R. Co. v.

Stewart, 25 la. 115 ; and it has been held

that where the act is merely ministerial,

anyone may do it ; and so where the agency
is expressly made joint and several; Purin-

ton V. Annuity Co., 72 Me. 22 (but in another

case the rule requiring all the appointees to

join in the execution of the power was held

to apply, whether the duty be ministerial or

judicial; Johnston v. Bingham, 9 W. & S.

[Pa.] 56); and powers delegated to a com-

mittee of corporate directors can be exercis-

ed by a majority ; McNeil v. Chamber of

Commerce, 154 Mass. 277, 28 N. E. 245, 13

L. R. A. 559. Where, however, the authority

is of a public nature, it -may be executed by

a majority; JefCerson Co. v. Slagle, 66 Pa.

202; Worcester v. Board of R. Com'rs, 113

Mass. 161 ; Cooley v. O'Connor, 12 Wall. (U.

S.) 391, 20 L. Ed. 446; People v. Nichols, 52
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N. T. 478, 11 Am. Rep. 734. It is also to be
noted that the rule under consideration has
no application to the case of a partnership,

as each partner may execute an authority

delegated to his firm, and the act of one is

the act of the firm in pursuance of the pow-
er; Jeffries v. Life Ins. Co., 110 U. S. 309,

4 Sup. Ct. 8, 28 L. Ed. 156 ; Deakin v. Under-
wood, 37 Minn. 98, 33 N. W. 318, 5 Am. St.

Rep. 827.

As to the form to be observed in the execu-

tion of an authority, where an agent is au-

thorized to make a contract for his principal

in writing, it must. In general, be personally

signed by him ; but in the name of the prin-

• cipal and not merely in the attorney's name,
though the latter be described as attorney

in the instrument; Fowler v. Shearer, 7

Mass. 19; Buffalo Catholic Institute v. Bit-

ter, 87 N. Y. 250. But It matters not in

what words this is done, if it sufficiently ap-

pear to be in the name of the principal.

"For A B" (the principal), "C D" (the at-

torney) has been held to be sufficient; Story,

Ag. § 153; Clark & Skyles, Ag. 679, § 296;

Hunter's Adm'rs v. Miller's Adm'rs, 6 B.

Monr. (Ky.) 612; Tucker Mfg. Co. v. Fair-

banks, 98 Mass. 105; Wamb. Cas. 614. The
strict rule of law in this respect applies, how-
ever, only to sealed instruments ; and the

rule is further modified, even in such cases,

where the seal is not essential to the validi-

ty of the instrument ; Story, Ag. §§ 148, 154

;

New England M. Ins. Co. v. De Wolf, 8 Pick.

(Mass.) 56.

Where a person acts merely as agent of

another, and as such signs papers, an ex-

press disclosure of his principal's name on

their face or in the signature is not essential

to protect him from personal liability to a

party having full knowledge of the facts;

Metcalf V. Williams, 104 U. S. 93, 26 L. Ed.

605 (a check signed "W. G. Williams, V.

Pres't"), where it was held that the ordinary

rule is that if a person merely adds to his

signature the word "Agent," "Trustee,"

"Treasurer," without disclosing his principal,

he is personally bound. The appendix is .a

mere deseriptio personcs. But if he be in

fact such "agent" etc. of some principal, the

instrument will be given the same effect as

was given to it by the parties themselves.

In Kean v. Davis, 21 N. J. L. 683, 47 Am.
Dec. 182, a bill was signed "J. K., Pres. etc."

It was held that parol proof was admissible

to show that the bill was a company bill.

One who signs as "A, Secretary of X Co.,"

binds himself, but evidence of the under-

standing of the parties is admissible if the

suit is between the original parties ; Janes

v. Bank, 9 Okl. 546, 60 Pac. 290. The cases

are, however, conflicting.

An authority must be executed within the

period to which it is limited ; 4 Campb. 279.

The business of the agency may concern

either the property of the principal, of a

third . person, of the principal and a third

person, or of the principal and the agent,

but must not relate solely to the business of

the agent. A contract in relation to an il-

legal or immoral transaction cannot be the

foundation of a legal agency; Liverm. Ag.

6. 14.

Agency created hy ratification of acts pre-

viously done. The agency must be antece-

dently given, or subsequently adopted; and
in the latter case there must be an act of

recognition, or an acquiescence in the act of

the agent from which a recognition may be

fairly implied; 2 Kent 614. If, with full

knowledge of what the agent has done, the

principal ratify the act, the ratification will

be equivalent to an original authority,—ac-

cording to the maxim, omnis ratihahitio re-

trotrahitur et mandato wquiparatur ; Paley,

Ag. 172 ; 4 Ex. 798. The ratification relates

back to the original making of the contract

;

31 D. J. Ex. 168; Russ v. Telfener, 57 Fed.

973 ; except as to intermediate vested rights

;

Fowler v. Pearce, 49 111. 59 ; Norton v. Bull,

43 Mo. 113. It must be ratified in its en-

tirety ; Elwell V. Chamberlin, 31 N. Y. 611;
Krider v. College, 31 la. 547 ; Rogers v.

Hardware Co., 24 Neb. 653, 39 N. W. 844;
E. O. Standard Milling Co. v. Flower, 46
La. Ann. 315, 15 South. 16; and subject to

the charges imposed by the agent; 9 H. L.

C. 391. If the principal accepts the benefit

of a contract, he is responsible for the fraud-
ulent representations of the agent, although
made without authority ; Barnard v. Iron

Co., 85 Tenn. 139, 2 S. W. 21 ; Rjser v. Wal-
ton, 78 Cal. 490, 21 Pac. 362; Murray v.

Mayo, 157 Mass. 248, 31 N. E. 1063 ; Wheeler
& Wilson Mfg. Co. v. Aughey, 144 Pa. 398,

22 Atl. 667, 27 Am. St. Rep. 638. >

Ratification will, in general, relieve the

agent from all responsibility on the contract,

when he would otherwise have been liable;

2 Br. & B. 452. See Ballon v. Talbot, 16
Mass. 461, 8 Am. Dec. 146; Rossiter v. Ros-
siter, 8 Wend. (N. Y.) 494, 24 Am. Dec. 62.

See Assent; Ayliffe, Pand. *386; 18 Viner,

Abr. 156 ; Story, Ag. 239. See, generally, 25
Am. Law Rev. 14; Agenct.
A principal having the right to disaffirm

acts of an agent must do it promptly, and if

not done within a reasonable time ratifica-

tion will be presumed ; Indianapolis Rolling

Mill V. R. Co., 120 U. S. 256, 7 Sup. Ct. 542,

30 L. Ed. 639. The principle of rattfication

by laches or delay is applicable to a munici-
pal corporation, such as a county ; Boone Co.

V. R. Co., 139 U. S. 684, 11 Sup. Ct. 687, 35
L. Ed. 319.

An infant is not, in general, Uable on his

contracts; but if, after coming of age, he
ratify the contract by an actual or express
declaration, he will be bound to perform it,

as if it had been made after he attained full

age. The ratification must be voluntary, de-

liberate, and intelligent, and the party must
know that without it he would not be bound

;

Hinely v. Margaritz, 3 Pa. 428; see Martin
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V. Mayo, 10 Mass. 137, 6 Am. Dee. 103; Gay
V. Ballou, 4 Wend. (N. X.) 403, 21 Am. Dec.

158 ; and now in England must be in writing.

But a confirmation or ratification of a con-

tract may be implied from acts of the in-

fant after he becomes of age, as, by enjoy-

ing or claiming a benefit under a contract

he might have wholly rescindeid ; Bamaby
V. Barnaby, 1 Pick. (Mass.) 221; and an in-

fant partner will be liable for the contracts

of the firm, or at least such as were known
to him, if he, after becoming of age, confirm

the contract of partnership by transacting

business of the firm, receiving profits, and
the like ; Salinas v. Bennett, 33 S. C. 285, 11

S. E. 968 ; but his mere failure to disaffirm a

conveyance on coming ot age, without some
positive and clear act of affirmation, will not

amount to a ratification; Hill v. Nelms, 86

Ala. 442, 5 South. 796; Hoffert v. Miller, 86

Ky. 572, 6 S. W. 447. See Infant.

A board of directors may ratify the un-

authorized execution of a promissory note by
the secretary and bind the corporation when
it has authority to borrow money and ex-

ecute securities therefor; Nebraska & K.

Farm Loan Co. v. Bell, 12 U. S. App. 699, 58

Fed. 326, 7 C. C. A. 253; and the bringing

of a suit by a limited partnership upon a
contract made by its agents without proper

authority, though not ultra vires, is a ratifi-

cation of its terms ; Park Bros. & Co. v. Mfg.
Co., 6 U. S. App. 26, 49 Fed. 618, 1 C. C. A.

393.

A principal cannot ratify the acts of his

agent where he has no knowledge of such
acts ; Taliaferro v. Bank, 71 Md. 200, 17 Atl.

1036 ; Beebe v. E. Ass'n, 76 la. 129, 40 N. W.
122 ; but when a claim is founded upon an
act done without the ' claimant's knowledge
and authority, by a person claiming to act
as his agent, the bringing of an action by
him based upon that act is a ratification of
it; Eobb v. Vos, 155 U. S. 13, 15 Sup. Ct. 4,

39 L. Ed. 52.

Ratification can only take place where the
agent professed to act for the person rati-

fying; 5 B. & C. 909; Leake, Contr. 470.

Thus a forged signature to a note cannot
be ratified; Henry v. Heeb, 114 Ind. 275^

16 N. E. 606, 5 'Am. St. Rep. 613; Shis-

ler V. Van Dike, 92 Pa. 447, 37 Am. Rep.

702; Brook v. Hook, Ii. R. 6 Ex. 89; con-

tra, Livings V. Wiler, 32 111, 387; Williams
V. Bayley, L. R. 1 H. L. 200; Garrett

V. Gonter, 42 Pa. 143; Greenfield Bank
V. Crafts, 4 Allen (Mass.) 447, where the

view is taken that the party whose signature

is forged adopts it with full knowledge as

his own, he may be bound as if he had made
it originally; Forsyth v. Day, 46 Me. 176,

where the liability was placed upon the

ground of estoppel; as it was also in Union
Bank v. Middlebrook, 33 Conn. 95,

An intention to ratify may be presumed
from the silence of the principal wbo has re-

ceived a letter from the agent informing him
of what has been done on his account;

Smith V. Sheeley, 12 Wall. (U. S.) 358, 20

L. Ed. 430 ; Bassett v. Brown, 105 Mass. 551

;

Hall V. Vanness, 49 Pa. 457; Hammond v.

Hannin, 21 Mich. 374, 4 Am. Rep. 490;

Swartwout v. Evans, 37 lU. 442; Viele v.

Ins. Co., 26 la. 38, 96 Am. Dec. 83 ; or from
any acts inconsistent with a contrary infer-

ence; Bryant v. Moore, 26 Me. 84, 45 Am.
Dec. 96; St. Louis & M. Packet Co. v. Par-

ker, 59 111. 23 ; or from a suit by the princi-

pal; 9 B. & C. 59; Caimes v. Bleecker, 12

Johns. (N. Y.) 300; Bredin v. Dubarry, 14

S. & R. (Pa.) 30; or by adoption of a sub-

mission to arbitration, although the agent '

exceeded his authority; Hall v. Ins. Co., 57

Conn. 105, 17 Atl. 356 ; or by keeping and en-

forcing a mortgage, obtained by an agent for

the release of another mortgage ; Nichols,

Shepard c& Co. v. Shaffer, 63 Mich. 599, 30

N. W. 383,

The acts of the agent must be disapproved

within a reasonable time after notice, or the

principal will be considered as having rati-

fied them by his silence ; Johnson v. Carrere,

45 La. Ann. 847, 13 South. 195.

By ratifying a contract a man adopts the

agency altogether, as well what is detri-

mental as what is for his benefit; Findley

V. Breedlove, 4 Mart. N. S. (La.) 105; Story,

Ag, § 250; 9 B. & O. 59; Rogers v. Hard-

ware Co., 24 Neb. 653, 39 N. W. 844; Findlay

V. Pertz, 31 U. S. App. 340, 66 Fed. 427, 13

O, C. A. 559. See Rader v. Maddox, 150 U.

S, 128, 14 Sup, Ct 46, 37 L. Ed. 1025.

Agency for Both Parties. In general an

agent for one party cannot act in the same
transaction for the other, and if he does so,

the contract is voidable; Greenwood Ice &
Coal Co, V, Ins, Co., 72 Miss. 46, 17 South.

83; New York Cent. Ins. Co. v. Ins. Co., 14

N. y. 85. There seems to be ah exception in

the case of an auctioneer's clerk, their busi-

ness being simply ministerial and the custom

generally understood; 9 H, L. R. 218; ad-

ditional New York cases are cited in 9 Harv,

L. Rev. 349; Pratt v. Ins. Co., 130 N. Y,

206, 29 N, E. 117; Bank of N. Y. Assoc, v.

Trust Co., 143 N, Y. 559, 38 N. E. 713.

The New York test as to an agent rep-

resenting both parties is whether or not he

is invested with discretion. No other ju-

risdiction seems to have recognized this dis-

tinction; see 9 Harv. L. Rev. 349.

The test of discretion is distinctly repu-

diated in Porter v. WoodrufC, 36 N. J, Eq,

174 ; Jansen v. Williams, 36 Neb, 869, 55 N.

W. 279, 20 Ii. R. A. 207, The rule that the

contract is voidable is followed in Cannell v.

Smith, 142 Pa. 25, 21 Atl. 793, 12 L, R. A.

395; Rice v. Wood, 113 Mass. 133, 18 Am,
Rep. 459; Berlin v. Farwell, 3 Cal. Unrep.

Cas. 634, 31 Pac. 527; Bell v. McConnell, 37

Ohio St. 396, 41 Am. Rep. 528; Kronenberg-

er V. Fricke, 22 111, App. 550; Salomans v.
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Pender, 34 L. J. Ex. 95; but see Hammond
V. Bookwalter, 12 Ind. App. 177, 39 N. E.

872. As to the agent's right to commissions

from both parties where he simply intro-

duces them and they malte their own con-

tract, see Montross v. Eddy, 94 Mich. lOO,

53 N. W. 916, 34 Am. St. Rep. 323 ; Green v.

Robertson, 64 Cal. 75, 28 Pac. 446.

An agent with orders from two customers

for certain stock joined the orders and pur-

chased the full amount from the plaintiffs

;

held that there was no contractual relation

with either principal and that they were' not

liable for the price; Beckhusen v. Hamblet,

16 T. L. Rep. 278 (Q. B. D.). This case is

commented on in 14 Harv. L. Rev. 146,

where it is said that If there have been two
separate contracts for the precise number of

shares ordered by each customer, he would
have been liable to the seller on his own con-

tract whether the broker disclosed his prin-

cipal or not, and while it seems odd that by
lumping the orders the seller loses the right

of action against the customers, yet the

writer considers the result logical. The de-

cision in the English case is sustained by
Roosevelt v. Doherty, 129 Mass. 301, 37 Am.
Rep. 356, which is the converse and where
the action was brought by one principal

against a third party.

Who may he Principal. Every one of full

age, and not otherwise disabled, is capable of

being a principal ; for it is a rule that when-
ever a person has power, as owner, or in his

own right, to do a thing, he may do it by an-

other; Com. Dig. Attorney (CI); Heinec-
cius, ad Pand. p. 1, 1. 3, tit. 1, § 424; 9 Co.

75 6; Story, Ag. § 6. Infants are gener-

ally incapable of appointing an agent; but
under special circumstances they may make
such appointments. For instance, an infant

may authorize another to do any act which
Is beneficial to him, but not to do an act

which is to his prejudice; 2 Kent 233; 9
Co. 75; 3 Burr. 1804; Tucker v. Moreland,
10 Pet. (U. S.) 58, 69, 9 L. Ed. 345; Whit-
ney v. Dutch, 14 Mass. 463, 7 Am. Dec. 229.

A married woman could not, in general,

appoint an agent or attorney; and when
it was requisite that one should be ap-
pointed, the husband usually appointed for
both. She might, perhaps, dispose of or
incumber her separate property, through an
agent or attorney ; Cro. Car. 165 ; 2 Bulstr.

13; but this seemed to be doubted; Cro. Jac.

617; 1 Brownl. 134; Ad. Ej. 174. Idiots,

lunatics, and other persons not sui juris

are wholly incapable of appointing an agent

;

Story, Ag. § 6.

Bis Liability as Affected hy the Character
of the Agency. The general principle which
governs the liability of a principal is that
the responsibility is measured by the char-

acter and extent of the authority given ; for

example, authority to an agent to vote at a
corporate meeting upon the stock of his

principal does not empower the former to act

for the latter in connection vflth other stock-

holders, who were also creditors of the cor-

poration, in taking measures for cancelling a

mortgage of the corporation under which the

claims of the principal and those stock-

holders against the corporation were secur-

ed ; Moore v. Ensley, 112 Ala. 228, 20 South.

744. The powers of the agent must be

measured by the application to each particu-

lar case of ordinary business principles, and
sound judgment to be exercised by the agent

in executing his authority, and by the coutt

which is to deal with the case in considering

the question of the responsibility of the

principal. Where a discretion has been con-

ferred upon the agent, the principal must
abide the result of its exercise and will be
held liable to third persons where it has
been honestly exercised. So where an agent
has power to borrow money on exceptional

terms in cases of emergency, a lender is.

not bound to inquire whether in the par-

ticular case the emergency has or has not

arisen; 15 L. R. App. 357. And where the
agent was entrusted with securities and in-

structed by the principal to raise a certain

sum upon them, but borrowed a larger sum
and fraudulently appropriated the differ-

ence, the principal could not redeem the
securities without paying the lender in full

where he had acted hona fide and in igno-

rance of the limitation, although he had no
knowledge of the agent's authority to bor-.

row and made no inquiry, and the agent
practised fraud and forgery to obtain the
loan; [1895] App. Cas. 173, affirming [1895]

3 Ch. 130.

His right to the Service of the Agent, and
Bis Correlative Obligations. The principal
is entitled to the service of the agent with
respect to the matter in hand as though the
agent were attending to his own business;
and the latter will be considered, to that
extent, as merging his own individuality and
will be held to act entirely for the benefit of
the principal. He cannot make a profit out
of the business which he transacts for the
principal derived from any knowledge ac-
quired by him in the course of it, except con-
sistently with tl}e engagements between the
principal and agent. So where an agent,

acting in a confidential capacity, obtained in-

formation of a defect in his principal's title

and put in an outstanding claim through
a third party, it was held that he could not
profit by his purchase but held the title for
his principal ; Kelley-Goodfellow Show Co.

V. Scales, 12 U. S. App. 610, 58 Fed. 161, 7
C. O. A. 140. On the other hand, a prin-

cipal cannot retain the fruit of his agent's
acts and yet disclaim his authority in order
to escape the corresponding obligation.

Where a corporation obtained from the
plaintiff the right to construct a road in
front of his property and constructed it, it

could not refuse to recognize its agent's au-
thority to bind it to pay the sum he agreed
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to pay; Nutting v. R. Co., 21 App. Div. 72,

47 N. Y. Supp. 327. It is said in this case

that agency cannot be proved by the uncor-

roborated testimony of the agent, nor can
any implication of consent to the work done
arise, in the absence of proof of knowledge
that it was being done.

Their Rights and Liabilities. The rights

to which principals are entitled arise from
obligations due to them' by their agents or

by third persons.

Their Rights as against the Agents. The
rights of principals in relation to their

agents are

—

p-rst, to call them to an account

at all times in relation to the business of

the agency; 2 Bouvier, Inst. 28. Second,

when the agent violates his obligations to

his principal, either by exceeding his au-

thority, or by positive misconduct, or by
mere negligence or omissions in the dis-

charge of the functions of his agency, or

in any other manner, and any loss or dam-
age falls on his principal, the latter will be

entitled to full indemnity ; Story, Ag. § 217c

;

Dodge V. Tileston, 12 Pick. (Mass.) 328;

7 Beay. 176. But the loss of damage must be

actual, and not merely probable or possible;

Story, Ag. § 222 ; Paley, Ag. 7, 8, 74, 75. But
see id. 74, note 2. Third, where both the

principal and agent may maintain a suit

against a third person for any matter re-

lating to the agency, the principal has a

'right to supersede the agent by suing in his

own name; and he may by his own inter-

vention intercept, suspend, or extinguish the

right of the agent under the contract;

Story, Ag. §403; 4 Camp. 394; Taintor v.

Prendergast, 3 Hill (N. Y.) 72, 38 Am. Dec.

618. But, as we shall presently see, an ex-

ception to this rule arises in favor of the

agent, to the extent of any lien, or other in-

terest, or superior right, he may have in the

property; Story, Ag. §§ 393, 397, 407, 424.

The principal has a right to determine or

revoke the authority given to his agent, at
his own mere pleasure, where not otherwise
agreed between them ; Willcox & Gibbs Sew-
ing Mach. Co. V. Bwing, 141 XJ. S. 627, 12
Sup. Ct. 94, 35 L. Ed. 882.

Agents are not entitled 'to use the ma-
terials gained or collected by them in the
cause of their employment to the detriment
of their principal ; [1893] 1 Ch. 218.

Their Rights with Respect to Third Per^

sons. In general, the principal, as against

third persons, has a right to all the advan-

tages and benefits of the acts and contracts

of his agent, and is entitled to the same
remedies against such third persons, in re-

spect to such acts and contracts, as if they

were made or done with him personally;

Story, Ag. §§,418, 420; Paley, Ag. 323;

Brewster v. Saul, 8 La. 296; 2 Stark. 443.

But to this rule there are the following ex-

ceptions. First, when the instrament is un-

der seal, and it has been exclusively made

between the agent and the third person, as,

for example, a charter-party or bottomry
bond made by the master of a ship in the

course of his employment, in this case the

principal cannot sue or be sued on it ; Story,

Ag. § 422; Dubois v. Canal Co., 4 Wend. (N.

Y.) 285. Second, when an exclusive credit is

given to and by the agent, and therefore the

principal cannot be considered in any man-
ner a party to the contract, although he may
have authorized it and be entitled to all

the benefits arising from it The case of a
foreign factor buying or selling goods is an
example of this kind; he is treated, as be-

tween himself and the other party, as the

sole contractor, and the real principal can-

not sue or be sued on the contract. This,

it has been well observed, is a general rule

of commercial law, founded upon the known
usage of trade; and it is strictly adhered
to, for the safety and convenience of for-

eign commerce; Story, Ag. § 425; 9 B. &
C. 87 ; 4 Taunt. 574. Third, when the agent
has a lien or claim upon the property bought
or sold, or upon its proceeds, which is equal

to or exceeds the amount of its value, the
principal cannot sue without the consent of

the agent ; Story, Ag. §§ 403, 407, 424.

But contracts are not unfrequently made
without mentioning the name of the prin-

cipal. In such case he may avail himself

of the agreement; for the contract will be

treated as that of the principal as well as

of the agent. If, however, the person with

whom the contract was made, iorw, fide.

dealt with the agent as v owner, he will be

entitled to set off any claim he may have
against the agent, In answer to the demand
of the principal; and the principal's right

to enforce contracts entered into by his

agent is affected by every species of fraud,

misrepresentation, or concealment of the

agent which would defeat it if proceeding

from himself; Story, Ag. §§ 420, 440; 2

Kent 632; Paley, Ag. 524; 3 B. & P. 490;

Hogan V. Shorb, 24 Wend. (N. Y.) 458.

Undisclosed Principal. Where one enters

into a contract in his own name, but is In

fact the agent of another for whose benefit

he is acting, and he does not disclose the

name of his principal, though the fact that

he is acting as an agent is known to the

other party, the person for whose benefit

such contract is made is termed an undis-

closed principal. The rules concerning his

rights and liabilities are fairly well settled

both in this country and in England, though

constantly and severely criticised, but at the

same time acknowledged by the critics to be

probably unchangeable. The eases have re-

sulted in a settled "rule of decision that the

other party to the contract may at his op-

tion sue the agent on the contract to the

same extent as if he were principal ; Arger-

singer v. MacNaughton, 114 N. Y. 535, 21 N.
•

B. 1022, 11 Am. St. Rep. 687; Brigham v.

Herrick, 173 Mass. 460, 53 N. K 906; Bey-
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mer r. Bonsall, 79 Pa. 298 ; Mitchell v. Beck,

88 Mich. 342, 50 N. W. 305 ; 7 Term 360.

Where the principal, under a written con-

tract, is disclosed on its face by the agent,

in England the other party may sue either

;

L. R. 6 C. P. 486; 8 M. & W. 834; unless

the contract sufflciently shows that the agent
is not to be bound; 2 T. L. R. (K. B.) 7.

In this country there is said to be no case on
the agent's liability; 19 Harv. L. Rev. 456

(1906), where the question is discussed on
principle. The cases are collected in Wam-
baugh. Gas. Ag. 548-582. Or he may main-
tain an action against the undisclosed prin-

cipal when it is ascertained who he is ; York
Mfg. Co. V. R. Co., 3 Wall. (U. S.) 107, 18
L. Ed. 170 ; Maxcy Mfg. Co. v. Burnham, 89
Me. 538, 36 Atl. 1003, 56 Am. St. Rep. 436;
Richardson v. Farmer, 36 Mo. 35, 88 Am. Dec.
129 ; Hubbard v. Ten Brook, 124 Pa. 291, l(i

Atl. 617, 2 L. R. A. 823, 10 Am. St.. Rep. 585;
Kayton v. Barnett, 116 N. Y. 625, 23 N. E.

24; Woodford v. Hamilton, 139 Ind. 481, 39
N. E. 47 ; 9 B. & C. 78 ; [1893] 1 Q. B. 346

;

and the rule of the liability of the undis-

closed principal applies not only to oral

contracts, but to written ones other than
negotiable instruments ; and parol evidence
is permissible to show that the principal is

liable; Biggins v. Senior, 8 M. & W. 834;
Darrow v. Produce Co., 57 Fed. 463 ; Chand-
ler V. Coe, 54 N. H. 561; Gates v. Brower, 9
N. Y. 205, 59 Am. Dec. 530; and this doc-

trine is also true as to contracts required
by the statute of frauds to be in writing

;

Trueman v. Loader, 11 Ad. & El. 589; By-
ington V. Simpson, 134 Mass. 169, 45 Am.
Rep. 314; Waddill v. Sebree, 88 Va. 1012, 14
S. E. 849, 29 Am. St. Rep. 766 ; but where the

other party, with knowledge of all the cir-

cumstances, makes his election as to whom
he "Will charge, the other is discharged, and
cannot afterwards be sued by such third per-

son; New York & C. S. S. Co. v. Harbison,

16 Fed. 688.

The rule of the liability of the principal

does not apply to contracts under seal

;

Badger Silver Mining Co. v. Drake, 88 Fed.

48, 31 C. C. A. 378; Sanger v. Warren, 91
Tex. 472, 44 S. W. 477, 66 Am. St. Rep. 913 ; 6

Ch. App. 525 ; nor to negotiable instruments

;

Pease v. Pease, 35 Conn. 131, 95 Am. Dec.

225; Powers v. Uriggs, 79 111. 493, 22 Am.
Rep. 175 ; Sparks v. Transfer Co., 104 Mo.
531, 15 *S. W. 417, 24 Am. St. Rep. 351;
Rand v. Hale, 3 W. Va. 495, 100 Am. Dee.

761; Siftkln v. Walker, 2 Camp. 308. This
exception naturally results from the doctrine

of the law merchant holding only the parties

to a negotiable instrument as liable to a suit

upon it, but it is to be noted that if there is

uncertainty upon the face of the paper,

whether it is intended to bind the principal

or the agent, parol evidence may be admitted

to make clear the intention of the parties;

Metcalf V. Williams, 104 U. S. 93, 26 L. Ed.

665; Simanton v. Vliet, 61 N. J. L. 595, 40

Atl. 595; Keidan v. Winegar, 9S Mich. 430,

54 N. W. 901, 20 L. R. A. 705 ; but such evi-

dence is Inadmissible to render liable a per-

son who is not named in, or bound by, a

written contract ; Ferguson v. McBean, 91

Cal. 63, 27 Pae. 518, 14 L. R. A. 65.

In considering the right of an undisclosed

principal to sue the other party, it might be

considered that since, ordinarily, a contract

cannot confer a right of action upon a per-

son not a party to it, such priucipal would
have no action. It is, however, now fairly

well settled, both in England and in this

country, that the principal may sue upon
the contract and introduce parol evidence to

show that it was made for his benefit ; 10 B.

& C. 671; L. R. 6 Eq. 165; Buchanan v.

Linseed-Gil Co., 91 Fed. 88, 33 C. C. A. 351;

Prichard v. Budd, 76 Fed. 710, 22 C. C. A.

504; NicoU v. Burke, 78 N. Y. 580; Girard
V. Taggart, 5 S. & R. (Pa.) 19, 9 Am. Dec.

327; Kelly v. Thuey, 143 Mo. 422, 45 S. W.
300; Gushing v. Rice, 46 Me. 303, 7 Am. Dec.

579.

Either principal or agent may recover on
such a contract not under seal ; Stockbarger
V. Sain, 69 111. App. 436; Nitro Powder Co.

V. Marx & RawoUe, 148 App. Div. 571, 133
N. Y. Supp. 151 ; and the principal need
only prove by a preponderance of evidence
that he is the real party; it need not be
"clear and satisfactory" ; Barbre v.' Goodale,
28 Or. 465, 43 Pac. 378. An undisclosed prin-

cipal may sue on a parol contract made by
an agent in his oiyn name; Coulter v.

Blatchley, 51 W. Va. 163, 41 S. E. 133; Bat-
tey V. Lunt, Moss & Co., 30 R. I. 1, 73 Atl.

353, 136 Am. St. Rep. 926; but not upon one
under seal; Smith v. Pierce, 45 Apj). Div.
628, 60 N. Y. Supp. 1011. Such principal
may be sued by the other party; Brooks v.

Shaw, 197 Mass. 376, 84 N. E. 110; Schweyer
V. Jones, 152 Mich. 241, 115 N. W. 974; but
not on a specialty ; Western S. R. Co. v.

Fire Ins. Co., 163 Fed. 644; and the agent
may be sued; Whitney v. Woodniansee, 15
Idaho 735, 99 Pae. 968; Fitzpatrick v.,Man-
heimer, 157 Mich. 307, 122 N. W. 83 ; Jewell
V. Theater Co., 12 Cal. App. 681, 108 Pac.
527; Leterman v. Lumber Co., 110 Va. 709,
67 S. E. 281 ; Hale v. Triest, 150 App. Div.
166, 134 N. Y. Supp. 673. The third party
may sue either principal or agent; Gay v.

Kelley, 109 Minn. 101, 123 N. W. 295, 26 L.

R. A. (N. S.) 742; but he must elect; Cher-
rington v. Burchell, 147 App. Div. 16, 131 N.
Y. Supp. 631. If the principal sues, the oth-
er party may set off a demand against the
agent; Wiuslow Bros. & Co. v. Staton, 150
N. C. 264, 63 S. E. 950; his rights as un-
disclosed principal are subject to claims ac-

quired in good faith against the agent ; Kent
V. De Coppet, 149 App. Div. 589, 134 N. Y
Supp. 195.

One who contracted under seal as agent
for a fictitious principal was himself held
liable; Schenkberg v. Treadwell, 04 N. Y.
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Supp. 418; this is true as to a contract not
under seal; L. R. 2 C. P. 174; but the New
York case is a per curiam, one with a dis-

senting opinion by MacLean, J., which is

Very brief, but well reasoned, and is sub-

stantially repeated in a criticism of the case
in 19 Harv. L. Rev. 59. Case is the proper

action against an agent who has exceeded
his authority in a contract under seal

;

Roberts v. Button, 14 Vt. 195 ; or an action

in the nature of case against one who, with-

out authority, signs as agent a contract for

and in the name of another; Sheffield v.

Ladue, 16 Minn. 388 (Gil. 346), 10 Am. Rep.

145.

In an interesting discussion of the rights

and liabilities of the undisclosed principal,

Prof. Ames (Lect. on Leg. Hist. 453), as-

suming that the doctrine of his liability to

the other party is "so firmly established in

the law of England and of this country that

it would be quixotic to attack it in the

courts," contends that it is an anomaly to be
reckoned with but not treated as an analogy.

It has been so treated by Lords Davey and
Lindley, and Smith, L. J., and by text writ-

ers; [1901] A. C. 240, 256, 261; [1901] 1 Q.
B. 629, 635; Tiffany, Ag. 232; HufCcut, Ag.

166; 9 Ctolum. L. Rev. 116, 130 ; 3 L. Q. R.

359; 14 id. 5; though by others the rulejias

been treated as of self-evident soundness;
Lord Caifns, in 4 App. Gas. 504, 514 ; Anson,

Cont. 2d ed. 346. The article concludes with

three objections to the rule as admitted and
established : 1. It violates fundamental prin-

ciples of contract. 2. The third person has
no relief against the principal upon his agent's

sealed or negotiable contracts, or his liability

as' a shareholder. 3. It frequently works
tinjustly in the case of simple contracts, and,

while it is too late to apply it to the last

class, it is suggested that to cases within the
seicond there may be applied the doctrine of

equitable execution on the debtor's right of

exoneration, which has the merits of accord

with legal principle, uniform application to

all forms of contract and the production of

just results. See notes on undisclosed prin-

cipal in 16 L. Ed. 36, and 27 L. Hd. 903.

A more detailed reference to cases is im-

practicable here, but it may be noted that the

right of action in cases involving the ques-

tion of an undisclosed principal has resulted

in many cases, where not only is the exist-

ence of an agency a question, but, where
forgery is resorted to to create the appear-
ance of an agency, there has been a question
whether obtaining the money under a forged

paper by an alleged agent creates a liability

in tort or upon an Implied warrant of au-

thority only. A very few of the cases involv-

ing this question, which has been much dis-

ciissed in the English courts, may be noted.

A stockbroker acting in good faith under a
forged power of attorney, purporting to be
signed by Oliver, effected a transfer of stock

standing in the Bank of England, in the

name of Oliver. He was held liable on an
implied warrant of authority in a suit by the

bank which had made good the loss to Oliver,

although the bank had equally good means
of knovrtng of the forgery; Oliver v. Bank
of England, 17 T. L. R. 286, [1902] 1 Oh. 610.

It is suggested in 15 Harv. L. Rev. 71, that

there being no contract, the action should be
in tort theoretically, but there being no such
action for innocent misrepresentation, courts

have implied a warranty of authority; 18

Q. B. D. 54. In CoUen v. Wright, 8 E. & B.

647, it was first authoritatively held that an
agent acting without authority and inducing
the plaintiff to enter Into a contract, an ex-

isting principal impliedly warrants his

agency. The propriety of applying this case

to the facts in Oliver v. Bank of England is

objected to in 18 L. Q. R. 364, but its crit-

icism is dissented from In 16 Harv. L. -Rev.

312, which cites as authority supporting a

warranty in consideration of the detriment
incurred by the bank from the reason that

the result of the transfer might be contrary

to its interests ; Calllsher v. Bischoffschelm,

L. R. 59 B. 449; Seward v. Mitchell; 1 Cold.

(Teiin.) 87. In Derry v. Peek, L. R. 14 App.

Cas. 337, it was held that one who suffers

by acting in reliance on a merely negligent

misrepresentation cannot recover, and a

writer in 16 Harv. L. Rev. 312, is of opinion

that OoUen v. Wright must be recognized in

England as an exception to Derry v. Peek.

Where the agent acquainted the person vnth
whom he dealt of the doubt as to his au-

thority, he was held not liable; [1892] 1 Q.

B. 456; Newman v. Sylvester, 42 Ind. 106;

but Oliver v. Bank of England, supra, does

not come within this exception. On similar

facts, the doctrine of implied warranty has

been held to apply ; Boston & A. R. Co. v.

Richardson, 135 Mass. 473. The writer

above cited suggests that the principle es-

tablished is practical and in accordance with

sound business principles, though, in fact, it

is but a veiled exception to a settled prin-

ciple in the law of torts; Farmers' Co-op.

Trust Co. V. Floyd, 47 Ohio St. 525, 26 N. B.

110, 12 L. B. A. 346, 21 Am. St. Rep. 846.

There are notes on this line of cases in 15

Harv. L. Rev. 221, and 16 id. 311.

It was held in [1901] 1 Ch. 344, that where
an agent makes a contract for the nrincjpal

In the name of the principal, but claims no
authority, there is no implied warranty, the

rule being that the agent is liable on an im-

plied warranty of authority only when the

other party relied on the existence of au-

thority in fact. In that case, Kekewich, J.,

points out that the modern rule of implied

warranty laid down in CoUen v. Wright, 8
El. & Bl. 647 (to which this case -is a curious

exception), that a person making a contract

as agent, in the name of the principal, im-t

pliedly contracts that he has authority, and,

if he has not, he is liable in an action on
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such implied contract; overruling the opin-

ion in Smout v. Ilbe'rry, 10 M. & W. 12,

which held that a professed agent for a
named principal cannot he held personally
liable without some sort of actual personal

default.

Where the principal gives notice to the
debtor not to pay money to the agent, unless
the agent has a superior right, from a lien

or otherwise, the amount of any payment
afterwards made to the agent may be re-

covered by the principal from the debtor;

Story, Ag. § 429; 4 Camp. 60; Corlies v.

Gumming, 6 Cow. (N. Y.) 186. Money paid
by an agent may also be recovered by the
principal under any of the following circum-
stances : first, where the consideration fails

;

second, where money is paid by an agent
through mistake; third, where money is il-

legally extorted from an agent in the course
of his employment

; fourth, where the money
of the principal has been fraudulently ap-
plied by the agent to an illegal and prohib-

ited purpose; Paley, Ag. 335. When goods
are intrusted to an agent for a specific pur-

pose, a delivery by him for a different pur-

pose, or in a manner not authorized by the
commission, passes no property, in them, and
they may, therefore, be reclaimed by the

owner; Paley, Ag. 340; Peters v. Ballistier,

3 Pick. (Mass.) 495. Third persons are also

liable to the principal for any tort or In-

jury done to his property or rights in the

course of the agency. If both the agent and
third person have been parties to the tort

or injury, they are jointly as well as sever-

ally liable to the principal, and he may main-
tain an action against both or either of them.
Story, Ag. § 486; 3 Maule & S. 562.

The Ldahilities of the Principal to His
Agent or to Third Persons—To the Agent.
The liabilities of the principal to his agent
are—to reimburse him all his advances, ex-

penses-, and disbursements lawfully Incurred
about the agency, and also to pay him inter-

est upon such advances and disbursements
whenever interest may fairly be presumed to

have been stipulated for or to be due to the

agent; Story, Ag. § 335; Paley, Ag. 107, 108;
second, to pay him his conimissions as agreed
upon, or according to the usage of trade, ex-

cept In cases of gratuitous agency; Story,
Ag. § 824; third, to Indemnify the agent
when, without his own default, he has sus-
tained damages in following the directions
of his principal : for example, when the agent
has innocently sold the goods of a third per-
son, under the direction or authority of his
principal, and a third person recovers damag-
es against the agent, the latter will be enti-
tled to reimbursement from the principal;
Story, Ag. § 339 ; Greene v. Goddard, 9 Mete.
(Mass.) 212.

To Third Persons,. The principal is bound
to fuflll all the engagements made by the
agent for or In the name of the principal,

which come within the scope of his usual

employment, although the agent in the par-

ticular Instance has in fact exceeded or vio-

lated his private instructions; Story, Ag.

443; Fitzsimmons v. Joslin, 21 Vt. 129, 52

Am. Dec. 46 ; Bryant v. Moore, 26 Me. 84, 45

Am. Dec. 96; Ruggles v. Ins. Co., 114 N. Y.

415, 21 N. B. 1000, 11 Am. St. Rep. 674;

Sails V. Miller, 98 Mo. 478, 11 S. W. 970.

See [1893] 1 Q. B. 346. And where an exclu-

sive credit is not given to the agent, the

principal is liable to third persons upon coa-

tracts made by his agent within the scope

of his authority, although the agent con-

tracts in his own name and does not dis-

close his agency ; Story, Ag. § 446. But if

the principal and agent are both known,
and exclusive credit be given to the latter,

the principal will not be liable though the

agent should subsequently become insolvent;

Story, Ag. § 447. When goods are sold to a
person who in fact is the agent of another,
but the seller has no knowledge of the agen-
cy, the latter may elect to make the princi-

pal his debtor on discovering hjm ; Merrill y.

Kenyon, 48 Conn. 314, 40. Am. Rep. 174; Ben-
jamin V. Birmingham, 50 Ark. 433, 8 S. W.
183. The same principle applies wiere the
seller is informed at the time of the sale that
the buyer is an agent, but is not informed
who the principal is ; 9 B. & C. 78 ; Raymond
V. Proprietors of C. & B. Mills, 2 Mete.
(Mass.) 319. Where money is paid by 9.

third person to the agent, by mistake or up-
on a consideration that has failed, the prin-
cipal will be liable to repay it although he
may never have received it from his agent

;

Story, Ag. § 451; Paley, Ag. 293; 2 Esp. 509.
A principal who accepts the benefits of

a contract made on his behalf by his au-
thorized agents is responsible for the fraud-
ulent representation of the agent, although
made without authority; Barnard v. Iron
Co., 85 Tenn. 139, 2 S. W. 21; Continental
Ins. Co. V. Ins. Co., 51 Fed. 884, 2 C. C. A.
535

; and a person who has adopted a sale
made by his agent, and receives the benefit
of 'it, takes the sale with all the burdens
created by false representations of the agent;
Riser v. Walton, 78 Cal. 490, 21 Pac. 362;
Albitz V. R. Co., 40 Minn. 476, 42 N. W. 394;
Ehrsam v. Mahan, 52 Kan. 245, 34 Pac. 800

;

Akherg v. Brewing Co., 65 Hun 182, 19 N. Y.
Supp. 956; and a principal must adopt tie
acts of his agents as a whole; Rogers v.
Hardware Co., 24 Neb. 653, 39 N. W. 844;
B. 0. Stanard Mill. Co. v. Fowler, 46 L^i!

Ann. 315, 15 South. 16. A ratification by a
principal of an unauthorized contract made
by his agent, relates back to the beginning of
the transaction; Russ v. Telfener, 57 Fed.
973

;
and a principal having the right to dis-

affirm acts of an agent must do it promptly,
and if not done within a reasonable time
ratification will be presumed; Indianapolis
Rolling Mill v. R. Co., 120 U. S. 256, 7 Sup.
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Ct. 542, 30 L. Ed. 639. There can be no rati-

fication by a principal of the acts of his

agent, where he has no knowledge of such
acts ; Taliaferro v. Bank, 71 Md. 200, 17 Atl.

1036; Beebe v. Life & E. Assn, 76 la. 129,

40 N. W. 122.

The principal is not, in general, liable to

a 'criminal prosecution for the acts or mis-

deeds of his agent, unless he has authorized
or .co-operated in such acts or misdeeds

;

Story, Ag. § 452 ; 1 Mood. & M. 433. He is,

however, civilly liable to third persons for

the misfeasance, negligence, or omission of

duty of his agent in the course of the agen-

cy, although he did not authorize or know
of such misconduct, or even although he for-

bade it ; Story, Ag. § 452 ; Hunter v. Machine
Co., 20 Barb. (N. Y.) 507; Southwick ' v.

Estes, 7 Cush. (Mass.) 385; Ewing v. Shaw,
83 Ala. 333, 3 South. 692 ; City Nat. Bank of

Birmingham v. Dun, 51 Fed. 160; Halsell v.

Musgrave, 5 Tex. Civ. App. 476, 24 S. W.
358; and he is liable for the injuries and
wrongs of sub-agents who are retained by his

direction, either express or implied; Story,

Ag. § 454 ; 1 B. & P. 409. But the responsi-

bility of the principal for the negligence or

unlawful acts of his agent is limited to cases

properly within the scope of the agency.

Nor is he liable for the wilful acts of his

agent whereby damage is occasioned to an-

other, unless he originally commanded or

subsequently assented to the act; Paley, Ag.

298, 299; Story, Ag. § 456; Inhabitants of

Lowell V. R. R. Corp., 23 Pick. (Mass.) 25,

34 Am. Dec. S3; Church v. Mansfield, 20

Conn. 284. Strict compliance wi.h the in-

structions of a principal by the agent is a

condition 'of exemption of the agent from lia-

bility; Bank of British North America v.

Cooper, 137 U. S. 473, 11 Sup. Ct. 160, 34 L.

Ed. 759.

There is " a general presumption that an

agent has disclosed to his principal all facts

which come to his knowledge in the course

of the agency, and this presumption re-

mains in force so long as the agent acts

within the scope of his employment in good

faiih for the interest of the principal ; Dun-
can V. Jaudon, 15 'Wall. (U. S.) 165, 21 L.

Ed. 142; Humphreys V. Beneficial Ass'n, 139

Pa. 214, 20 Atl. 1047, 11 L. R. A. 564 ; Hyatt

V. Clark, 118 N. Y. 563, 23 N. E. 891; but

if he forms the purpose of dealing with the

principal's property for his own benefit or

that of some one else opposed in interest, his

subsequent action based upon such purpose is

considered to be in fraud of the rights of the

principal, and the presumption no longer

prevails; Henry v. Allen, 151 N. Y. 1, 45 N.

E. 355, 36 L. E. A. 658 ; Lamson v. Beard, 94

Fed. 30, 36 C. C. A. 56, 45 L. E. A. 822.

An Interesting collection of cases illustrat-

ing the doctrine of the liability of the prin-

cipal for the act of the agent is the subject

of an annotation in 35 Am. L. Reg. N. S. 530,

as to the authority of oflScers of corporations

to employ physicians and nurses in cases of

accident to employes or others. It has been

held that the superintendent or general man-
ager of a railroad company has the authori-

ty to employ a physician in siich cases; Cin-

cinnati, I., St. L. & C. R. Co. V. Davis, 126

Ind. 99, 25 N. E. 878, 9 L. E. A. 503 ; Mar-

quette & O. R. Co. V. Taft, 28 Mich. 289; L.

R. 2 Ex. 228. Such employment was sus-

tained in the case of any superior officer,

where no higher one was present ; as, a divi-

sion superintendent; Union Pac. R. Co. v.

Winterbotham, 52 Kan. 433, 34 Pac. 1052;

a conductor; Louisville, N. A. & C. R. Co. v.

Smith, 121 Ind. 353, 22 N. E. 775, 6 L. R.

A. 320; Peninsular E. Co. v. Gary, 22 Fla.

356, 1 Am. St. Eep. 194 ; a master mechanic;
Pacific E. Co. V. Thomas, 19 Kan. 256 ; a yard

master; Marquette & O. E. Co. v. Taft, 28

Mich. 289; and a station agent; 3 Ex. 268.

In any case the company will be bound if the

employment be ratified by the superintend-

ent ; Louisville, E. & St. L. E. Co. v. McVay,
98 Ind. 391, 49 Am. Eep. 770 ; Pacific R. Co. v.

Thomas, 19 Kan. 256. There is no inherent

power in the general manager, but the ques-

tion of his .delegated authority is for the

jury ; Swazey v. Mfg. Co., 42 Conn. 556;

Chaplin V. Freeland, 7 Ind. App. 676, 34 N.

E. 1007; and so the authority of a superin-

tendent and general manager of an electric

light company, who was also a director, to

bind the corporation by employing a nurse,

was held a question for the jury ; Hodges v.

Light & Power Co., 109 Mich. 547, 67 N. W.
564.

Ordinarily a person authorized to deliver,

and delivering, the property of another to a

common carrier for shipment, may by the

latter be treated as having authority to

stipulate for and accept the terms of af-

freightment, and, as against the carrier, the

owner is bound by them ; Jennings v. By.

Co., 127 N. Y. 438, 28 N. E. 394 ; and where
the managing editor of a newspaper contract-

ed to hire a yacht for gathering news, hav-

ing done the same thing before, his authori-

ty, either direct or indirect, is presumed;
Sun Printing & Pub. Ass'n v. Moore, 183 U.

S. 642, 22 Sup. Ct. 240, 46 L. Ed. 366.

Who may fie Agent. Many persons dis-

qualified from acting for themselves, such
as infants ; Brown v. Fire Ins. Co., 117

Mass. 479; persons attainted, or .outlaws;

aliens; Monsseaux v. Urquhart, 19 La. Ann.
482 ; see Washington University v. Finch, 18

Wall. (U. S.) 106, 21 L. Ed. 818; Robinson
V. Life Assur. Soc, 42 N. Y. 54, 1 Am. Rep.

400 ; slaves, and others, could act as agents

in the execution of a naked authority;

Whart. Ag. § 14; Lyon v. Kent, 45 Ala. 656;

Chastaln v. Bowman, 1 Hill (S. C.) 270;

Co. Litt. 252 o ; Story, Ag. § 4. A feme covert

may be the agent of her husbnnd, and as

such, with his consent, bind him by her con-
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tract or other act; Miller v. Watt, 70 Ga.

385 ; Martin v. Rector, 101 N. Y. 77, 4 N. E.

183; Pullam v. State, 78 Ala. 31, 56 Am.
Rep. 21 ; Rogers v. Roberts, 58 Md. 523 ; but
she cannot contract for the sale of his land

without express authority; Edwards v. Ty-
ler, 141 111. 454, 31 N. E. 312; she may be

the agent of another in a contract with her
husband; Bacon, Abr. Authority, B; Picker-

ing V. Pickering, 6 N. H. 124; MacKinley v.

McGregor, 3 Whart. (Pa.) 369, 31 Am. Dec.

522 ; Felker v. Emerson, 16 Vt. 653, 42 Am.
Dec. 532. But although she is in general

competent to act as the agent of a third

person; 7 Blngh. 565; Butler v. Price, 110

Mass. 97; Goodwin v. Kelly, 42 Barb. (N.

Y.) 194; it is not clear that she can do so

when her husband expressly dissents, partic-

ularly when he may be rendered liable for

her acts ; Story, Ag. | 7. The husband may
be agent for the wife; Anderson v. Ames, 151

Mass. 11, 23 N. E. 577 ; Meyer v. Montgomery,
87 Mich. 278, 49 N. W. 616 ; Barnett v. Glut-

ing, 3 Ind. App. 415, 29 N. E. 154, 927; by
virtue of his relations alone he has no im-

plied power to act; Price v. Seydel, 46 la.

696; or a son may be the agent of his fa-

ther; Hitchcock V. Davis, 87 Mich. 629, 49

N. W. 912. Persons non compos mentis can-

not be agents for others; Whart. Ag. § 15

(but see Ewell's EvanS, Agency *10; 4 Exch.

7; S. C. Ewell, Lead. Gas. on Disabilities 614

;

as to cases when one deals with a lunatic,

not knowing of his lunacy; see, also. First

Nat. Bank v. Hart, 55 111. 62; Wilder v.

Weakley's Estate," 34 Ind. 181 ; Young v. Ste-

vens, 48 N. H. 133, 2 Am. Rep. 202, 97 Am.
Dec. 592; Gibson v. Soper, 6 Gray [Mass.]

279, 66 Am. Dec. 414; Henry v. Fine, 23

Ark. 417 ; Somers v. Pumphrey, 24 Ind. 2o8

;

Matthiessen & Weichers Refining Co. v. Mc-
Mahon's Adm'r, 38 N. J. L. 536; 4 Q. B. D.

661) ; nor can a person act as agent in a
transaction where he has an adverse interest

or employment; 11 CI. & F. 714; Walker v.

Palmer, 24 Ala. (N. S.) 358;.Bentley v. Ins.

Co., 19 Barb. (N. Y.) 595 ; Rice v. Wood, 113

Mass. 133, 18 Am. Rep. 459; Scribner v. Col-

lar, 40 Mich. 375, 29 Am. Rep. 541; Bell v.

McConnell, 37 Ohio St. 396, 41 Am. Rep. 528;

and whenever the agent holds a fiduciary re-

lation, he cannot contract with the same gen-

eral binding force with his principal as when
such a relation does not exist; 1 Story, Bq.

Jur. §i 308, 328; 4 M. & C. 134 ; Chamberlain
V. Harrod, 5 Greenl. (Me.) 420; Copeland v.

Ins. Co., 6 Pick. (Mass.) 198; Ringo v.

Rinns, 10 Pet. (U. S.) 269, 9 L. Ed. 420.

Extent of Authority. The authority of the

agent, unless the contrary clearly appears, is

presumed to include all the necessary and

usual means of executing it with effect ; 2 H.

Bla. 618; Rogers v. Kneeland, 10 Wend. (N.

Y.) 218; Peck v. Harriott, 6 S. & R. (Pa.) 146,

9 Am. Dec. 415 ; Denman v. Bloomer, 11 111.

177; Valentine v. Piper, 22 Pick. (Mass.)

85, 33 Am. Dec. 715 ; Hit-tuk-ho-Mi v. Watts,

7 Smedes & M. (Pa.) 363, 45 Am. Dec. 308;

Goodale v. Wheeler, 11 N. H. 424 ; Bradford

V. Bush, 10 Ala. 386 ; Huntley v. Mathias, 90

N. C. 101, 47 Am. Rep. 516; BennlnghofC v.

Ins. Co., 93 N. Y. 495. Where, however, the

whole authority is conferred by a written In-

strument, its nature and extent must be as-

certained from the instrument itself, and

cannot be enlarged by parol evidence; 5 B.

& Aid. 204; Schlmmelpennich v. Bayard, 1

Pet. (U. S.) 264, 7 L. Ed. 138; State v. Bank,

45 Mo. 528; and parol evidence cannot be

used to contradict the writing; Bish. Cont.

§ 169. As to the authority of joint agents,

see supra.

Duties and LiaMUties. The particular ob-

ligations of an agent vary according to the

nature, terms, and end of his employnient;

2 Ld. Raym. 517. He is bound to execute

the orders of his principal whenever, for a
valuable consideration, he has undertaken to

perform them ; Allen v. Suydam, 20 Wend.
(N. Y.) 321, 32 Am. Dec. 555. When his au-

thority is limited by instructions, it is his du-

ty to adhere faithfully to those instructions f

6 B. & P. 75; Rundle v. Moore, 3 Johns,

Cas. (N. Y.) 36; Wilson v. Wilson, 26 Pa.

394; Fowler v. Colt, 25 N. J. Eq. 202; Lee
V. Clements, 48 Ga. 128 ; Brakeley v. Tuttle^

3 W. Va. 133; Thornton v. Boyden, 31 111.

200; but cases of extreme necessity and uD'
foreseen emergency constitute exceptions to-

this rule; Forrestler v. Bordman, 1 Story 45^

Fed. Cas. No. 4,945 ; Wilson v. Wilson, 26 Pa.

394 ; 4 Campb. 83 ; Milbank v. Dennistoun,

21 N. Y. 386 ; Goodwillie v. McCarthy, 45 111.

186 ; and where the agent is required to do'

an illegal or an immoral act ; 6 C. Rob. Adm.
207; Armstrong v. Toler, 11 Wheat. (U. S.)'

258, 6 L. Ed. 468; Brown v. Howard, 14
Johns. (N. Y.) 119; Davis v. Barger, 57 Ind.
54 ; he may violate his instructions with im-
punity; Story, Ag. |§ 193, 194, 193. If he
have no specific instructions, he must follow
the accustomed course of the business ; Bur-
rill V. Phillips, 1 Gall. C. C. 360, Fed. Cas.
L\o. 2,200. Where parties carry on business
in name of another, they are justified in em-
ploying an attorney to defend a suit in the
name of such person; Mason v. Taylor, 38
Minn. 32, 35 N. W. 474.

When the transaction may, with equal ad-
vantage to the principal, be done in two or
more different ways, the agent may in gener-
al do it in either, provided a particular modfr
has not been prescribed to him ; 1 Liverm..
Ag. 103. He is to exercise the skill employ-
ed by persons of common capacity similarly
engaged, and the same degree of diligence
that persons of ordinary prudence are ac-
customed to use about their own affairs;
Savage v. Birckhead, 20 Pick. (Mass.) 167;-
Harriman v. Stowe, 57 Mo. 93; Marsh v.

Whitmore, 21 Wall. (U. S.) 178, 22 L. Ed.
482; New Orleans, J. & G. N. R. Co. v. AH-
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britton, 38 Miss. 242, 75 Am. Dec. 98 ; Stew-
art V. Parnell, 147 Pa. 523, 23 Atl. 838; 11
M. & W. 113 ; Whitney v. Martine, 88 N. Y.

535; Howard v. Grover, 28 Me. 97, 48 Am.
Dec. 478 ; PhilUps v. Moir, 69 111. 155. It is

his duty to keep his principal informed of

his doings, and to give him reasonable notice

of whatever may be important to his inter-

ests ; 5 M. & W. 527 ; Forrestier v. Bordman,
1 Story 43, 56, Fed. Cas. No. 4,945; Harvey
V. Turner, 4 Rawle (Pa.) 229. He is also

bound to keep regular accounts, and to ren-

der his accounts to his principal at all rea-

sonable times, without concealment or over-

charge; Haas V. Damon, 9 la. 589; Kerfoot

V. Hyman, 52 111. 512; Clark v. Moody, 17

Mass. 145.

As to their prinoipaU, the liabilities of

agents arise from a violation of duties and
obligations to them by exceeding his author-

ity, by misconduct, or by any negligence,

omission, or act by the natural result or just

consequence of which the principal sustains

a loss; 1 B. & Ad. 415; 6 Hare 366; Rundell

V. Kalbfus, 125 Pa. 123 ; 17 Atl. 238 ; Gill v.

Middleton, 105 Mass. 477, 7 Am. Rep. 548;

Whitney v. Martine, 88 N. Y. 535. And
joint agents who have a common interest

are liable for the misconduct and omissions

of each other, in violation of their duty, al-

though the business has, in fact, been whol-

ly transacted by one with the knowledge of

the principal, and it has been privately

agreed between themselves that neither shall

be liable for the acts or losses of the other

;

7 Taunt. 403 ; Snelling v. Howard, 51 N. Y.

373.

One undertaking to settle a debt for an-

other cannot purchase it on his own account

;

Albertson v. Fellows, 45 N. J. Eq. 306, 17 Atl.

816; and a sale by agent of principal's prop-

jEirty to himself is void at the option of the

principal ; Bank of Louisville v. Gray, 84 Ky.
565, 2 S. W. 168; De Mallagh v. De Mallagh,
77 Cal. 126, 19 Pac. 256; and a sale of land
by agent to his wife is voidable; Tyler v.

Sanborn, 128 111. 136, 21 N. E. 193, 4 L. R.
A. 218, 15 Am. St. Rep. 97.

An agent of a vendor, who speculates in

the subject-matter of his agency, or inten-

-tionally becomes interested in it as a pur-

cha'ser, or as the agent of a purchaser, vio-

lates his contract of agency, betrays his

ti;ust, forfeits his commission, and becomes
Indebted to his principal for any profit made
by his breach of duty ; McKinley v. Wil-

liams, 74 Fed. 94, 20 O. 'C. A. 312. The wil-

ful default of the agent to keep and render

true accounts operates as a forfeiture of his

compensation; Sipley v. Stickney, 190 Mass.

43, 76 N. E. 226, 5 D. R. a. (N. S.) 469, and
note citing cases, 112 Am. St. Rep. 309, 5

Ann. Oas. 611.

The degree of neglect which will make
the agent responsible for damages varies

according to the nature of the business and

the relation in which he stands to his prin-

cipal. The rule of the common law is, that

where a person holds himself out as of a cer-

tain business, trade, or profession, and un-
dertakes, whether gratuitously or otherwise,

to perform an act which relates to his par-

ticulg.r employment, an omission of the skill

which belongs to his situation or profession

is imputable to him as a fraud upon his em-
ployer; Paley, Ag. Lloyd ed. 7, note 4. But
where his employment does not necessarily

imply skill in the business he has undertak-
en, and he Is to have no compensation for

what he does, he will not be liable to an ac-

tion if he act bona fide and to the best of his

ability ; 1 Llverm. Ag. 336, 339, 340. See 11

JI. & W. 113.

As to third parties, generally, when a per-

son having 'full authority is known to act

merely for another, his acts and contracts

will W deemed those of the principal only,

and the agent will incur no personal re-

sponsibility ; 2 Kent 629; Poll. Contr. 94;
3 P. Wms. 277 ; Mauri v. Heffernan, 13 Johns.

(N. Y.) 58; Lehman v. Feld, 37 Fed. 852.

But when an agent does an act without au-

thority, or exceeds his authority, and the

want of authority is unknovm to the other
party, the agent wiU be personally responsi-

ble to the person with .whom he deals ; Story,

Ag. § 264; 2 Taunt. 385; Meech v. Smith, 7

Wend. (N. Y.) 315; Sumner v. Williams, 8

Mass. 178, 5 Am. Dec. 83. In case the agent
conducts the business in his own name, for

the benefit and with the property of the
principal, the latter cannot escape liability

for the purchases price of goods by a secret

limitation on the agent's authority to pur-

chase; Hubbard & Co. v. Ten Brook, 124 Pa.

291, 16 Atl. 817, 2 L. R. A. 823, 10 Am. St.

Rep. 585 ; Allls v. Volgt, 90 Mich. 125, 51 N.
W. 190. If the agent having original author-
ity contract in the name of his principal,

and it happen that at the time of the con-

tract, unknown to both parties, his authori-

ty was revoked by the death of the principal,

the agent will not be personally responsible;;

10 M. & W. 1 ; but no notice of the death is

necessary to relieve the estate of the princi-

pal from responsibility, those dealing with
an agent assuming the risk that his authori-

ty may be terminated without notice to

them; Weber v. Bridgman, 113 N. Y, 600,

21 N. B. 985.

An agent will be liable on a contract made
with him i(V"ben he expressly, or by implica-

tion, incurs a personal responsibility ; Bell v.

Teague, 85 Ala. 211, 3 South. 861; as, if he

make an express warranty of title, and the

like ; or if, though known to act as agent, he

give or accept a draft in his own name; 5

Taunt. 74; Com. v. Stow, 1 Mass. 54; Sharp

V. Emmet, 5 Whart. (Pa.) 288, 34 Am. Dec.

554; Argerslnger v. Macnaughton, 114 N. Y.

535, 21 N. E. 1022, 11 Am. St. Rep. 687;

Florida M. & G. R, Co, v. Varnedoe, ,81 Ga.
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175, 7 S. E. 129; and public as well as pri-

vate agents may, by a personal engagement,
render themselves personally liable; Paley,
Ag. 381. If he makes a contract, signs a
note, or accepts a draft as "agent," without
disclosing his principal, he becomes person-

ally liable unless the person with whom he
is fieallng has knowledge of the character
and extent of the agency or the circumstanc-
es of the transaction are sufficient to inform
him; 1 Am. L. C. 766, 767; Sharpe v. Bellis,

61 Pa. 69, 100 Am. Dec. 618 ; Hewes v. An-
drews, 12 Colo. 161, 20 Pac. 338; Jones v.

Johnson, 86 Ky. 530, 6 S. W. 582; Bickford
V. Bank, 42 111. 238, 89 Am'. Dec. 436 ; Cobb
V. Knapp, 71 N. Y. 348, 27 Am. Rep. 51;
Bartlett v. Raymond, 139 Mass. 275, 30 N.
E. 91; Ye Seng Co. v. Corbitt, 9 Fed. 423.

In general, although a person contract as
agent, :ret if there be no other responsible
principal to whom resort can be had, he will

be personally liable ; as, if a man sign a note
as "guardian of A. B.," an infant, in that
case neither the infant nor his property will

be liable, and the agent alone will be respon-
sible; 2 Bred. & B. 460; Duvall v. Craig, 2
Wheat. (U. S.) 45, 4 L. Ed. 180; Bryson v.

Lucas, 84 N. C. 680, 37 Am. Rep. G34. The
fact that a person may sue an agent in a con-

tract made with him does not prevent suit

from being brought against principal when
he is discovered ; Hall v. White, 123 Pa. 95,

16 Atl. 521. The case of an agent of govern-
ment, acting In that capacity for the public,

is an exception to this rule, even though the
terms of the contract be such as might, in a
case of a private nature, involve him in a
personal obligation; it not being presumed
that a public agent meant to -bind himself
individually; Paley, Ag. 376, 377; and see 5
B. & Aid. 34; Hodgson v. Dexter, 1 Cra. (U.

S.) 345, 2 L. Ed. 130; Knight v. Clark, 48
N. J. L. 22, 2 Atl. 780, 57 Am. Rep. 534.

Masters of ships, though known to contract
for the owners of the ships and not for them-
selves, are liable for the contracts they make
for repairs, unless they negative their re-

sponsibility by the express terms of the con-

tract; Leonard v. Huntington, 15 Johns. (N.
Y.) 298; James v. Bixby, 11 Mass. 34. As a
general rule, the agent of a person resident
in a foreign country is personally . liable up-
on all contracts made by him for his employ-
er, whether he describe himself in the con-

tract as agent or not, this being the usage
of trade, and it being presumed that the

credit was given to him and not to his prin-

cipal ; L. R. 9 Q. B. 572 ; Miller v. Lea, 35 Md.
396, 6 Am. Dec. 417 ; Kirkpatrick v. Stainer,

22 Wend, (N. Y.) 244; Rogers v. Marsh, 33 Me.
106; In re Merrick's Estate, 5 W. & S. (Pa.)

9; but this presumption may be rebutted by
proof of a contrary agreement; 11 Ad. & E.

589, 594, 595 ; and does not apply to agents

in a different state within the United States

;

Vawter v. Baker, 23 Ind. 63.^ An agent for

a foreign principal now stands upon the

same grounds as those acting for domestic

employers; Oelrlcks v. Ford, 23 How. (U.

S.) 49, 16 L. Ed. 534; L. R. 9 Q. B. 572.

An agent is personally responsible where
money has been paid to him for the use of

his principal under such circumstances that

the party paying it becomes entitled to re-

call it. In such cases, as long as the money
has hot been paid over by the agent, nor

his situation altered, as by giving his princi-

pal fresh credit upon the faith of it, it may
be recovered from the agent ; 3 M. & S. 344

;

Hearsey v. Pruyn, 7 Johns. (N. Y.) 179; and
if, in receiving the money, the agent was a

wrong-doer, he will not be exempted from lia-

bility by payment to his principal; 1 Campb.
396. If his principal was not entitled to it,

but the agent pays it to him after notice not

to do so, the agent is liable therefor; Carter

V. Stork, 63. Hun 636, 18 N. Y. Supp. 470.

With regard to the liability of agents to

third persons for torts, there is a distinction

between acts of misfeasance or positive

wrongs, and nonfeasances or mere omissions

of duty. In the former case, the agent is

personally liable to third persons, although
authorized by his principal; 1 B. & P. 410;

Clark V. Lovering, 37 Minn. 120, 33 N. W.
776; Berghoff v. McDonald, 87 Ind. 549
Crane v. Onderdonk^ 67 Barb. (N. Y.) 47
Weber v. Weber, 47 Mich. 569, 11 N. W. 389
Hedden v. Griffin, 136 Mass. 229, 49 Am.
Rep. 25; Reed v. Peterson, 91 111. 297; but
see Ewing v. Shaw, 83 Ala. 333; while in
the latter he is, in general, solely liable to
his principal ; Story, Ag. § 308 ; Delaney v.

Rochereau, 34 La. Ann. 1123, 44 Am. Rep.
456; Carey v. Rochereau, 16 Fed. 87 ;'

Canoip-

bell V. Portland Sugar Co., 62 Me. 552, 16
Am. Rep. 503.

A principal is liable civilly for the neg-
lect, fraud, deceit, or other wrongful act of
his general agent, though personally inno-
cent of the fraud ; Robinson v. Walton, 58
Mo. 380; Jewett v. Carter, 132 Mass. 335;
Witherwax v. Riddle, 121 111. 140, 13 N. E.
545; Upton v. Tribilcock, 91 U. S. 45, 23 L.
Ed. 203; Busch v. Wilcox, 82 Mich. 315, 46
N. W. 940.

But this rule does not apply to special
agents; Rice v. Sanders, 152 Mass. 112, 24
N. B. 1079, 8 L. R. A. 315, 23 Am. St. Rep.
804. If a special agent makes false repre-
sentations on the subject of the transaction
in order to influence the other party to enter
into the contract, the principal is responsible
for the deceit ;

. Sandford v. Handy, 23 Wend
(N. Y.) 260; Webb's Poll. Torts 383.
Where the principal receives and retains

the benefit of a contract obtained through
the fraud of his agent, he is liable to an
action for deceit ; Mundorffi v. Wickersham,
63 Pa. 87, 3 Am. Rep. 531.

For an independent fraud by an agent not
within the scope of his agency, the princi-
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pal is not responsible; Webb's Poll. Torts
384, citing Fellows v. Com'rs, 36 Barb. (N.

Y.) 655. ,

As to misrepresentations by an agent, the
rules are thus given in Poll. Torts 384:

Where the principal knows the representa-

tion to be false and authorizes the making
of it, he is clearly liable; the agent is lia-

ble or not according as he does or does not
himself believe the representation to be true.

Where the principal knows the contrary of

the representation to be true and it is made
by the agent in the general course of his em-
ployment, but without specific authority, if

the agent does not believe his representation

to be true, he commits a fraud in the in-

terest of the principal and the principal is

liable; 6 M. & W. 373. If the agent does

believe the representation to be true, an ac-

tion would probably lie against the princi-

pal; though see 14 App. Ca. 337. In the lat>

ter class of cases there is no doubt that the

other contracting party may rescind; Poll.

Torts 384. See Deceit.

The principal and agent are both liable

where a tortious act was committed by the

agent; Block v. Haseltine, 3 Ind. App. 491,

29 N. E. 937.

Rights and Privileges. As to his principal,

an agent is ordinarily entitled to compensa-
tion for his services, commonly called a com-
mission, which is regulSted either by special

agreement, by the usage of trade, or by the

presumed intention of the parties; 8 Bingh.

65 ; Martin v. Roberts, 36 Fed. 217. In gen-

eral, he must have faithfully performed the

whole service or duty before he can claim

any commissions; 1 C. & P. 384; Sea v.

Carpenter, 16 Ohio, 412. The right to com-
missions accrues on orders for the sale of

articles where there is absence of warranty
as to responsibility of parties giving the or-

ders, when they are accepted and the goods
forwarded; Steinbach v. Carriage Co., 37

Fed. 760. The right to commissions accrues

where 'the agent has a purchaser who ac-

cepts property and is i-eady to perform a
contract of sale, although the principal re-

fuse to be bound by authority of agent

;

Witherell v. Murphy, 147 Mass. 417, 18 N. E.

215; Flood v. Leonard, 44 111. App. 113.

Also if vendor releases the purchaser from
his obligation; Granger v. Griffin, 43 111.

App. 421. He may forfeit his right to com-
missions by gross unskilfulness, by gross

negligence, or gross misconduct, in the

course of his agency; 3 Campb. 451; Dodge
V. Tileston, 12 Pick. (Mass.) 328; as, by
not keeping regular accounts; 8 Ves. 48;

Clark V. Moody, 17 Mass. 145 ; by violating

his instructions ; by wilfully confounding

his own property with that of his principal;

5 B. & P. 136; Woodward v. Suydam, 11

Ohio, 363; by fraudulently misapplying the

funds of his principal; Chit. Com. L. 222;

by embarking the property in illegal trans-

actions; or by doing anything which

amounts to a betrayal of his trust ; Segar v.

Parrish, 20 Graft. (Va.) 672; Vennum v.

Gregory, 21 la. 326; L. R. 9 Q. B. 480;

Walker v. Osgood, 98 Mass. 348, 93 Am. Dec.

168; Kerfoot v. Hyman, 52 111. 512; Jones v.

Hoyt, 2o Conn. 386; Hobson v. Peake, 44

La. Ann. 383, 10 South. 762.

See Real Estate BrOkeb.
|

The agent has a right to be reimbursed
his advances, expenses, and disbursements

reasonably and in good faith incurred and
paid, without any default on his part, in the

course of the agency ; 5 B. & C. 141 ; War-
ren V. Hewitt, 45 Ga. 501 ; Maitland v. Mar-
tin, 86 Pa. 120;" Searing v. Butler, 69 111.

575. And also to be paid interest on such

advancements and disbursements whenever
it may fairly be presumed to have been

stipulated for, or to be due to him ; 3 Campb.
467; Meech v. Smith, 7 Wend. (N. Y.) 315;

Delaware Ins. Co. v. Delaunie, 3 BiJin. (Pa.)

295. But he cannot recover for advances

and disbursements made in the prosecution

of an illegal transaction, though sanctioned

by or even undertaken at the request of his

principal; 3 B. & C. 639; Coventry v. Bar-

ton, 17 Johns. (N. Y.) 142, 8 Am. Dec. 376;

and he may forfeit all remedy against his

principal even for his advances and dis-

bursements made in the course of legal

transactions by his own gross negligence,

fraud, or misconduct; Williams v. Little-

field, 12 Wend. (N. Y.) 362; Dodge v. Tile-

ston, 12 Pick. (Mass.) 328; Godman v.

Meixsel, 65 Ind. 32; nor will he be entitled

to be reimbursed his expenses after he has

notice that his authority has been' revoked

;

2 Term 113 ; 3 Brown, Ch. 314.

The agent may enforce the payment of a

debt due him from his principal on account
of the agency, either by an action at law or

by a bill in equity, according to the nature
of the case; and he may also have the ben-

efit of his claim by way of set-ofC to an
action of his principal against him, provided
the claim is not for uncertain damages, and
is in other respects of such a nature as to

be the subject of a set-ofC; 4 Burr. 2133;

Corlies v. Gumming, 6 Cow. (N. Y.) 181;

Beckwith v. Sibley, 11 Pick. (Mass.) 482.

He may recover actual damages sustained

in an action brought at the end of the term
for breach of contract; Howard v. Daly, 61

N. Y. 362, 19 Am. Rep. 285; Richardson v.

Machine Works, 78 Ind. 422, 41 Am. Rep.

584; 15 Ad. & El. N. S. 576 ; James v. Allen

Co., 44 Ohio St. 226, 6 N. E. 246, 58 Am. Rep.

821. He has also a lien for all his necessary
commissions, expenditures, advances, and
services in and about the property intrusted

to his agency, which right is in many re-

spects analogous to the right of set-off ; Wil-

son V. Martin, 40 N. H. 88 ; Lovett v. Brown,
40 N. H. 511; United States Exp. Co. v.

Haines, 67 111. 139; Nevan v. Roup, 8 la.

211 ; but it is only a pwtioular lien; Adams
V. Clark, 9 Cush. (Mass.) 215, 57 Am. Dec.
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41; 8 H. L. Cas. 838; McKenzie v. Nevius,
22 Me. 138, 38 Am. Dec. 291 : Nevan v.

Roup, 8 la. 207; Farrington v. Meek, 30 Mo.
581, 77 Am. Dec. 627 ; Mathlas v. Sellers, 8l>

Pa. 486, 27 Am. Rep. 723. Factors have a
general lien upon the goods of their prin-

cipal in their possession, and upon the price

of such as have been lawfully sold by them,
and the securities given therefor; 2 Kent
640; McGraft v. Rugee, 60 Wis. 40G, 19 N.
W. 530, 50 Am. Rep. 378; Weed v. Adams,
37 Conn. 378; Eaton v. Truesdail, 52 111. 307.

There are other cases in which a general
lien exists in regard to particular classes of
agents, either from usage, from a special

agreement of the parties, or from the pecu-
liar habit of dealing between them : such,

for example, as insurance brokers, bankers,
common carriers, attorneys-at-law, and solic-

itors in equity, packers, calico-printers, full-

ers, dyers, and wharfingers; Story, Ag. §§

379-384. See Lien.

As to third persons, in general, a mere
agent who has no beneficial interest in a
contract which he has made on behalf of

his principal cannot support an action there-

on ; Baltimore & P. Steamboat Co. v. Atkins,
22 Pa. 522. An agent acquires a right to

maintain an action upon a contract against
third persons in the following eases : First,

when the contract is in writing, and made
expressly with the agent, and imports to be
a contract personally with him ; as, for ex-

ample, when a promissory note is given to

the agent, as such, for the benefit of the
principal, and the promise is to pay the
money to the agent eo nomine; in such
case the agent Is the legal plaintiff, and
alone can bring an action; Dicey, Parties

134; Druckenmiller v. Young, 27 Pa. 97;
Borrowscale v. Bosworth, 99 Mass. 378; Al-

bany & Rensselaer Co. v. Lundberg, 121 TJ.

S. 451, 7 Sup. Ct. 958, 30 L. Ed. 982; Lud-
wig V. Gillespie. 105 N. Y. 653, 11 N. E. 835

;

L. R. 6 Q. B. 361 ; and it has been held that

the right of the agent in such case to sue
in his own name is not confined to an ex-

press contract; thus, it has been said that
one holding, as mere agent, a bill of ex-

change, or promissory note, indorsed in

blank, or a check or note payable to bearer,

may yet sue on it in his own name ; Good-
man & Mitchell V. Walker, 30 Ala. 482, 68

Am. Dec. 134 ; Pierce v. Robie, 39 Me. 205,

63 Am. Dec. 614;. Buffum v. Chadwick, 8

Mass. 103. Second, the agent may maintain
ati acnon against third persons on contracts

made with them, whenever he is the only

known and ostensible principal, and conse-

quently, in contemplation of law, the real

contracting party; Story, Ag. § 393; Dicey,

Parties 13&-138 ; Gilpin v. Howell, 5 Pa. 41,

45 Am. Dec. 720; 5 B. & Ad., 389; as, if an
agent sell goods of his principal in his own
name, as though he were the owner, he is

entitled to sue the buyer in his own name

;

Beebee v. Robert, 12 Wend. (N. Y.) 413, 27

Am. Dec. 132; 5 M. & S. 833; U. S. Tel. Co.

V. Gildersleve, 29 Md. 232, 98 Am. Dec. 519;

4 Bing. 2; and, on the other hand, if he so

buy, he may enforce the contract by action.

The renunciation of the agent's contract by

the principal does not necessarily preclude

the agent from maintaining an action, but

he will still be entitled to sue the party with

whom he has contracted for any damages
which he may have sustained by reason of

a breach of contract by the latter; 2 B. &
Aid. 982. Third, the right of the agent to

sue in his own name exists when, by the

usage of trade or the general course of busi-

ness, he is authorized to act as owner, or as

a principal contracting party, although his

character as agent is known ; Story, Ag. §

393. Fourth, where the agent has made a
contract in the subject-matter of which he
has a special interest or property, he may
enforce his contract by action, whether he
held himself out at the time to be acting in

his own behalf or not ; Story, Ag. § 393;

Bryan v. Wilson, 27 Ala. 215 ; Dicey, Parties

139; Baltimore & P. Steamboat Co. v. At-
kins & Co., 22 Pa. 522; Porter v. Raymond,
53 N. H. 519; Morrill v. De la Granja, 99
Mass. 383; for example, an auctioneer who
sells the goods of another may maintain an
action for the price, though the sale be on
the premises of the owner of the goods,

because the auctioneer has a possession
coupled with an interest; 1 H. Bla. 81, 84,

85. But this right of the agent to bring an
action in his own name is subordinate to the
rights of the principal, who may, unless in

particular cases where the agent has a lien

or some other vested right, bring a suit liim-

self, and suspend or extinguish the right of
the agent; 5 M. & Sel. 385; Morrill v. De
la Granja, 99 Mass. 383; Ludwig v. Gilles-

pie, 105 N. Y. 653, 11 N. E. 835.

An agent may maintain an action of tres-

pass or trover against third persons for in-

juries affecting the possession of his princi-

pal's property ; and when he has been in-

duced by the fraud of a third person to sell

or buy goods for his principal, and he has
sustained a personal loss, he may maintain
an action against such third person for such
wrongful act, deceit, or fraud; Story, Ag.

§§ 414, 415; 9 B. & C. 208; 3 Campb. 320; 1
B. & Aid. 59. But his remedy for mere torts
is confined to cases like the foregoing, where
his "right of possession is injuriously invad-
ed, or where he incurs a personal responsi-
bility, or loss, or damage in consequence of
the tort" ; Story, Ag. § 416.

-Gifts procured by agents and purchases
made by them from their principals should
be scrutinized with vigilant and close scru-
tiny ; Ralston v. Turpin, 129 U. S. 663, 9 Sup.
Ct. 420, 32 L. Ed. 747.

Sui-agents. A mere agent cannot, general-
ly, appoint a sub-agent, so as to render the
latter directly responsible to the principal;

9 Co. 75 ; 2 M. & S. 298, 301 ; Appeal of Locke,
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72 Pa. 491, 13 Am. Rep. 716 ; Lyon v. Ilerome,

26 Wend. (N. T.) 485, 37 Am. Dec. 271;
Warner v. Martin, 11 How. (U. S.) 209, 13
L. m. 667; GlUis v. Bailey, 21 N. H. 149;
Connor v. Parker, 114 Mass. 331; but may
when such is the usage of trade or is under-
stood by the parties to be the mode in which
the particular business might be done; 1 M.
& S. 484; Laussatt v. Lippincott, 6 S. & R.

(Pa.) 386, 9 Am. Dec. 440; Bodine v. Fire

Ins. Co., 51 N. T. 117, 10 Am. Rep. 566; In-

habitants of Buckland v. Inhabitants of Con-
way, 16 Mass. 396 ; Smith v. Sublett, 28 Tex.

163 ; or when necessity requires it ; Dorches-

ter & Milton Bank v. Bank, 1 Cush. (Mass.)

177; Johnson v. Cunningham, 1 Ala. 249;

Gray v. Murray, 3 Johns. Ch. (N. Y.) 167;

and also if agent is given all the powers the

principal might have exercised; Meyer v.

Montgomery, 87 Mich, 278, 49 N. W. 616;

"but not if the agency is of such a nature as

to be personal to the agent ; Drum v. Harri-

son, 83 Ala. 384, 3 Sopth. 715; or If it re-

quires special sT£ill, discretion, or judgment;
Emei'son v. Hat Mfg. Co;i' 12 Mass. 237, 7

Am. Dec. 66; Planters' & Farmers' Nat.

Bank V. Bank, 75- N. C. -534; Pendall v.

Rehch, 4 McLean 259, Fed. Cas. No. 10,917.

But the power to appoint a sub-agent may
be implied,

, either frbtii the terms of the

Original authority, from the ordinary cus-

tom of trade,, or from the fact that it is in-

dispensable in ord^r to accomplish the end

;

bavis V. King, 66 Conn. 465, 34 Atl. 107, 50
Am. St Rep. 104. '

;
A sub-agent is generally invested with

the same rights, and incurs the same liabili-

.ties in regard to his immediate employers,

as if. the latter were the real principal. To
this/gpn^ral rule there are some exceptions:

for example, where, by the general usage of

.trader or the .agreement oi the parties, sub-

agents are ordinarily or necessarily employ-
ed to accomplish the ends of the agency,

there, if the agency is avowed and the credit

Is exclusively given to the principal, the in-

termediate agent may be entirely exempted
from all liability to the sub-agent. The
agent, however, will be liable to the sub-
agent unless such exclusive credit has been
given, although the real principal or superior
inay also be liable; Story, Ag. § 386. When
the agent employs a sub-agent to do the
whole or any part of the business of the
agency, without the, knowledge or consent of

his principal, either express or implied, the

latter will only be entitled to recover from
his Immediate employer, and his sole respon-

sibility is also to him. In this case the su-

perior or real principal is not responsible to

the sub-agent( because there is no privity

between them ; Story, Ag. §§ 13, 217, 387.

Where, by an express or implied agreement

of the parties, or by the usages of trade, a

sub-agent is to be employed, a privity exists

between the prliioipal and tlie sub-agent, and

the latter may justly maintain his claim
for compensation both against the principal

and his immediate employer, unless exclu-

sive credit is given to one of them; and in

that case his remedy Is limited to that par-

ty; Mech. Ag. 690; 6 Taunt 147.

A suh-agent employed without the knowl-
edge or consent of the principal has his

remedy against his immediate employer only,

with regard to whom he will have the same
rights, obligations, and duties as if the agent

were the sole principal. But where sub-

agents are ordinarily or necessaTily employ-
ed in the business of the agency, the sub-

agent can maintain his claim for compensa-
tion both against the principal and the im-

mediate employer, unless the agency be

avowed' and exclusive credit be given to

the principal, In which case his remedy will

be limited to the principal; Dubois v. Canal

Co., 4 Wend. (N. T.) 285; Laussatt v. Lip-

pincott, 6.S. & B. (Pa.) 386, 9 Am. Dec. 440;

Smith V. Lewis, 3 Johns. (N.. T.) 157, 3 Am.
Dec. 469.

; A sub-agent will be clothed with a lien

against the principal for services performed
and fiisbijrsements made by him .on account
of the siiib-ageijcy, whenever a privity exists

between them ; Story, Ag. § 388 ; 2 Campb.
218, 597; Lincoln v. Battelle, 6 Wend. (N.

'

Y.) 475;. McKenzie v. Nevlus, 22 Me. 138, 38
Am. Dec, 2^1. If he is appointed without the
express or . implied authority of the principal

he can acquire no lien ; 4 Campb. 348. He
will acquire a lien against the principal if

the latter ratifies his acts, or seeks to avail

himself of the. proceeds of the sub-agehcyv

though employed by the agent without the

knowledge or consent of the principal; 2.

Campb. 218, 597, 598 ; 4 id. 348, 353 ; McKen-
zie V. Nevius, 22 Me. 138, 38 Am. Dec. 291.

He may avail himself of his general lien

against the principal by way of substitution

to the rights of his immediate employer to

the extent of the lien of the latter ; 2 M. &
S. 298. And there are cases in which a sub-

agent who has no knowledge or reason to be-

lieve that his immediate employer is acting

as an agent for another will have a lien on
the property for his general balance; Story^.

Ag. § 390 ; 4 Campb. 60, 349, 353.

Where the sub-agents are appointed, if the

agent has either express or implied authori-

ty to appoint a sub-agent, he will not ordi-

narily be responsible for the acts or omis-
sions of the substitute; 2 B. & P. 438;
Walte V. Leggett, 8 Cow. (N. Y.) 198, 18

Am. Dec. 441 (but only for negligence in

choosing the substitute ; Whart.' Negl- § 277

;

Mechem, Ag. § 197) ; and this is especially

true of public officers ; 15 East 384 ; U. S. v.

Kirkpatrick, 9. Wheat (U. S.) 720, 6 L. Ed.

199; Seymour v. Van Slyck, 8 Wend. (N. Y.)

403; Hutchins v. Brackett, 22 N. H. 252, 53
Am. Dee. 248; Conwell v. Voorhees, 13 Ohio
523, 42 Am. Dec. 206; M'MlUan v. -Eastman,
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4 Mass. 378; Schroyer v. Lynch, 8 Watts
(Pa.) 455; but the sub-agent will himself be

directly responsible to the principal for his

own negligence or misconduct; Taber v. Per-

rot, 2 Gall. C. C. 565, Fed. Cas. No. 13,721

;

Waite V. Leggett, 8 Cow. (N. Y.) 198, 18

Am. Dec. 441.

Termination of the Agency. In general,

an authority is revocable from Its nature,

unless it is given for a valuable considera-

tion, or is part of a security, or coupled with

an interest; Story, Ag. § 476; 2 Kent 648;

Kent V. Kent, 2 Mass. 342; Barr v. Schroe-

der, 32 Cal. 609; Chambers v. Seay, 73 Ala.

372- Attrill v. Patterson, 58 Md. 226. "By
the phrase 'coupled with an interest' (used

with reference to a power of attorney) is

not meant an interest in the exercise of the

power, but an interest in the property on

which the power is to operate ;" quoted from
Hunt v. Rousmanler, 8 Wheat. (U. S.) 174, 5

L. Ed. 589, in Taylor v. Burns, 203 U. S. 120,

27 Sup. Ct. 40, 51 L. Ed. 116.

' An authority to sell on commission is not

coupled with an interest but is revocable;

Chambers v. Seay, 73 Ala. 372; Walker v.

Denison, 86 111. 142; Blackstone v. Butter-

more, 53 Pa. 266; and the fact that an au-

thority is expressed as being irrevocable will

not make it- so ; Walker v, Denison, 86 111.

142; Blackstone v. Buttermore, 53 Pa. 266;

Frink v. Roe, 70 Cal. 296, 11 Pac. 820 ; At-

trill V. Patterson, 58 Md. 226. It may gen-

erally be revoked at any moment before the

actual exercise of it ; Story, Ag. §§ 463, 465

;

alid although the agent is appointed under
seal, it has been held that his authority may
be revoked by parol ; Story, Ag. § 463 ; Cope-

land V. Ins. Co., 6 Pick. (Mass.) 198. The
revocation may be express, as by the direct

countermand of the principal, or it may be
implied. The death of the principal deter-

mines the authority ; Davis v. Bank, 46 Vt.

728; Saltmarsh v. Smith, 32 Ala. 404; John-

son V. Wilcox, 25 Ind. 182.

The authority may be renounced by the

agent before any part of it is executed, or

when it is in part executed; but in either

case, if the agency is founded on a valuable

consideration, the agent, by renouncing it,

makes himself liable for the damages which
his principal may sustain thereby ; Story, Ag.

§ 478; Story, Bailm. § 202. If by the ex-

press terms of the commission the authority
of the agent be limited to a certain period, it

will manifestly cease so soon as that period

has expired. The authority of the agent is

ipso facto determined by the completion of

the purpose for whlph it was given. If the

agency is indefinite in duration, the agent

may, upon giving reasonable notice, sever

the relation at any stage without liability

to .the principal; Barrows v. Cushway, 37

Mich, 481 ; Coffin v. Landis, 46 Pa. 426.

The termination of the agency may be by

a countermand of authority on the part of

Bouv.—170

the principal, at the mere will of the prin-

cipal ; and this countermand may, in gen-

eral, be effected at any time before the con-

tract is completed; Story, Ag. §§ 463, 465;

Barr v. Reltz, 53 Pa. 256; Whart. Ag. §

94; Willcox & Gibbs Sewing Mach. Co. v.

Ewing, 141 U. S. 627, 12 Sup. Ct. 94, 35 L.

Ed. 882; even though in terms irrevocable,

provided there is no valid consideration, and

the agent has not an Interest in the execu-

tion of the authority entrusted to hiui

;

Story, Ag. §§ 476, 477; but when a contract

has been made with contingent compensation

for agency it cannot be revoked; Warren
Chemical & Mfg. Co. v. Holbrook, 118 N. Y.

586, 23 N. E. 908, 16 Am. St. Rep. 788. But
when the authority or power is coupled with

an Interest, or when it is given for a valu-

able consideration, or when it is a part of a

security, then, unless there is an express

stipulation that it shall be revocable. It can-

not be revoked; Story, Ag. §§ 476, 477; 2

Kent 643, 644; Hunt v. Rousmanler, 8

Wheat. (U. S.) 174, 5 L. Ed. 589; Hutchins
V. Hebbard, 34 N. Y. 24; Hartley, Appeal of,

53 Pa."212, 91 Am. Dec. 207 ; Oregon & W.
M. Sav. Bk. V. Mortg. Co., 35 Fed. 22. When
the authority has been partially executed by
the agent, if it admit- of severance, or of be-

ing revoked as to the part which is unexe-
cuted, it may be revoked as to that part;
but if It be not thus severable, and the

agent by its execution In part will sustain
damage. It cannot be revoked as to the un-
executed part unless the agent be fully in-

demnified; Story, Ag. § 466. This revoca-

tion may be by a formal declaration pub-
licly made known, by an informal writing,

or by parol ; or It may be implied from cir-

cumstances, as, if another person be ap-

pointed to do the same act; Story, Ag. §

474; Morgan v. Stell, 5 BInn. (Pa.) 305;
Copeland v. Ins. Co., 6 Pick. (Mass.) 198.

Though the agent hold a power of attor-

ney under seal which may be revoked by
parol; Brookshire v. Brookshire, 30 N. C.

74, 47 Am. Dec. 341. It takes effect from the
time it Is made known, and not before, both
as regards the agent and third i)ersons

;

Story, Ag. § 470; 2 Kent 644; Poll. Contr.

93; Beard v. Kirk, 11 N. H. 397; Diversy v.

Kellogg, 44. 111. 114, 92 Am. Dec. 154; Hatch
V. Coddington, 95 U. S. 48, 24 L. Ed. 339;
Fellows V. Steamboat Co., 38 Conn. 197.

When one is not notified of revocation of
agent's authority, he is justified in acting
upon the presumption of its continuance;
Johnson v. Christian, 128 V. S. 374, 9 Sup.
Ct. 87, 32 L. Ed. 412 ; Quinn v. Dresbach, 75
Cal. 159, 16 Pac. 762, 7 Am. St. Rep. 138;
Smith V. Watson, 82 Va. 712, 1 S. E. 96.

The determination may be by the renun-
ciation of the agent either before or after
a part of the authority is executed; Story,
Ag. § 478; it should be observed, however,
that if the renunciation be made after the
authority has been partly executed, the
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agent by renouncing it becomes liable for

tbe damages wbich may thereby be sustain-

ed by his principal; Story, Ag. § 478; Jones,

Bailm. 101; Thome v. Deas, 4 Johns. (N.

Y.) 84; or by operation of law, in various

ways. And the agency may terminate by
the expiration of the period during which it

was to exist and to have effect ; as, if an
agency be created to endure a year, or until

the happening of a contingency, it becomes
extinct at the end of the year, or on the

happening of the contingency; Story, Ag. §

480.

The determination may result from the.

marriage of a principal, if a feme sole;

Brown v. Miller, 46 Mo. App. 1; the insanity

of the principal; Davis v. Lane, 10 N. H.

156; Hunt v. Rousmanier, 8 Wheat. (U. S.)

174, 5 L. Ed. 589 ; his bankruptcy ; Story,

Ag. § 482; 16 East 382; Baldw. C. C. 38;

or death of the principal which usually re-

vokes the authority to act for him or for his

estate; Long v. Thayer, 150 U. S. 520, 14

Sup. Ct. 189, 37 L. Ed. 11G7; Lowrie v. Salz,

75 Cal. 349, 17. Pac. 232. Where an agent

by the sudden death of his principal with-

out known heirs is left in sole charge of his

principal's estate, he is entitled to compensa-
tion for services in connection with the es-

tate until the persons entitled to the prop-

erty are found and their rights established

in the orphans' court; In re Bryant's Es-

tate, 180 Pa. 192, 36 Atl. 738.

As to revocation of agency by death, see

14 Harv. L. Rev. 562. In England and most
of the States this revocation is instanta-

neous, even as to third parties without notice;

L. R. 4 C. P. 744 ; Turnan v. Temke, 84 111.

286 ; 10 M. & W. 1 ; Gale v. Tappan, 12 N.

H. 145, 37 Am. Dec; 194; Scruggs v. Driver's

Ex'rs, 31 Ala. 274; Cleveland v. Williams,

29 Tex. 204, 94 Am. Dec. 274.

No Notice Required. No notice is neces-

sary to relieve the estate of the principal of

responsibility, even on contracts into which
the agent has entered with third persons,

who are ignorant of principal's death ; Web-
er V. Bridgman, 113 N. Y. 600, 21 N. E. 985

;

if an order is sent by mail the day before

principal died and is filled in ignorance of

the death, the contract is binding as of the

date on which the order was mailed; Davis
V. Davis, 93 Ala. 173, 9 South. 736 ; but no-

tice is necessary in Pennsylvania, Missouri,

and, in some cases, in Ohio ; Cassiday v. Mc-
Kenzie, 4 W. & S. (Pa.) 282, 39 Am. Dec.

76; Carriger's Adm'r v.Whittington's Adm'r,

26 Mo. 313, 72 Am. Dec. 212; Ish v. Crane, 8
Ohio St. 520; and under the civil law

;

Whart. Ag. § 101 ; hut death does not revoke

when the authority is coupled with an in-

terest; Blackstone v. Buttermore, 53 Pa.

266 ; 4 Campb. 325 ; Hunt v. Rousmanier, 8

Wheat. (U. S.) 174, 5 L. Ed. 5^9; or from

the insanity; Story, Ag. § 487; ianlcruptcy

;

5 B. & Aid. 27, 31 ; or death of the agent ; 2

Kent 643; though not necessarily by mur-

riage or lanlcruptcy ; Story, Ag. §§ 485, 486;

3 Burr. 1471; from the extinction of the sub-

ject-matter of the agency, or of the prin-

cipal's power over it. or by the complete

execution of the trust ; Story, Ag. 499.

As to revocation by lunacy of principal,

see 4 Q. B. D. 661 ; s. c. 19 Am. L. Reg. 106,

with Judge Bennett's note reviewing cases.

As to revocation by death of principal, see

id. 401.

PRINCIPAL CHALLENGE. See Chal-
lenge.

PRINCIPAL CONTRACT. One entered

into by both parties on their own account or

in the several qualities they assume.

PRINCIPAL OBLIGATION. That obliga-

tion which arises from the principal object

of the engagement which has been contract-

ed between the parties. It differs frofn an
accessory obligation. For example, in the

sale of a horse, the principal obligation of

the seller is to deliver the horse; the ob-

ligation to take care of him till delivered

is an accessory engagement. Pothier,'- Obi. n.

182. By principal obligation is also under-

stood the engagement of one who becomes

bound for himself, and not for the benefit of

another. Pothier, Obi. n. 186.

PRINCIPAL PLACE OF BUSINESS. See

FOKEIQN COEPOEATIONS.

PRINCIPLES. By this term is understood

truths or propositions so clear that they ca.n-

not be proved nor contradicted unless by

propositions which are still clearer.

That which constitutes the essence of a

body or its constituent parts. 8 Term 107.

See Parker v. Stiles, 5 McLean 63, Fed. Cas.

No. 10,749 ; Patent.

They are of two kinds: one when the

principle is universal, and these are known
as axioms or maxims : as, no one can trans-

mit rights which he has not; the accessory

follows the principal, etc. The other class

are simply called first principles. These

principles have known marks by which they

may always be recognized. Those are

—

first, that they are so clear that they can-

not be proved by anterior and more mani-

fest truths ; second, that they are almost

universally received; third, that they are

so strongly impressed on our minds that

we conform ourselves to them whatever may
be our avowed opinions.

First principles have their source in .the

sentiment of our own existence, and that

which is in the nature of things. A prin-

ciple of law is a rule or axiom which is

founded in the nature of the subject, and

it exists before it is expressed in the form

of a rule. Domat, Lois Civiles, liv. prSl.

t. 1, s. 2; Toullier, tit. prgl. n. 17. The
right to defend one's self continues as long

as an unjust attack, was a principle before

it was ever decided by a court: so that a



PRINCIPLES 2707 PRIOKITY

court does not estailiah but recognizes prin-

ciples of law.

' PRINT. The word Includes most of the

forms of figures or characters or representa-

tions, colored or uncolored, that may be im-

pressed on a yielding surface. Arthur v.

MoUer, 97 U. S. 367, 24 L. Ed. 1046 ; V. S. v:

Harman, 38 Fed. 829.

PRINTED FORMS. A court in constru-

ing a contract will look at what was orig-

inally the printed form and at what was
introduced in writing to alter that printed

form; 2 C. & M. 539. Words written in a
printed form, such as an insurance policy,

will in case of doubt have a greater effect

than the printed words ; 22 Q. B. D. 501.

See INTERPBETATION.

PRINTING. The art of impressing let-

ters; the art of making books or papers by
impressing legible characters.

In patent cases in the circuit court, the

taxable costs do not include expenditures

for printing, charts, models, exhibits, print-

ed records, briefs, copies of testimony, and
the like; Kelly v. R. Co., 83 Fed. 183; but
the practice varies in different circuits.

See Libel ; Libebtt of the Press ; Press.

PRIORITY. Precedence; going before.

He who has the precedency in time has
the advantage in right, is the maxim of the

law ; not that time, considered barely in

itself, can make any such difference, but

because, the whole power over a thing be-

ing secured to one person, this bars all

others from obtaining a title to it after-

wards ; 1 Fonbl. Eq. 320.

In the payment of debts, the United States

is entitled to priority when the debtor is in-

solvent or dies and leaves an insolvent es-

tate. The priority was declared to extend
to cases in which tfie insolvent debtor had
made a voluntary assignment of all his prop-

erty, or in which his effects had been at-

tached as an absconding or absent debtor,

on which an act of legal bankruptcy had
been committed; 1 Kent 243.

Among common creditors, he who has the

oldest lien has the preference,—it being a

maxim both of law and equity, qui prior est

tempore potior est jure; Berry v. Ins. Co.,

2 Johns.- Ch. (N. Y.) 608. See Insolvency.

But in respect to privileged debts, arising

ex contractu, existing against a ship or ves-

sel under the general admiralty law, the

order of priority is most generally that of

the inverse order of their creation,—thus

reversing the order of priority generally

adopted in the courts of common law. The
ground of this inversion of the rule is that

the services performed at the latest hour are

more efficacious in bringing the vessel and
her freightage to their final destination.

Each foregoing incumbrance is, therefore,

actually benefited by means of the succeed-

ing incumbrance ; 16 Bost. Law Rep. 1, 264

;

17 id. 421. See Maritime Liens ; Assets ;

Lien.

PRISAGE. An ancient duty or right of

the crown of one-tenth of the amount of

wine carried by the ships of merchants,

aliens, or denizens. 3 Bulstr. 1.

PRISEL EN AUTER LIEU. A taking In

another place. A plea in abatement to a

writ of replevin.

PRISON. A public building for confining

persons, either to insure their production, in

court, as accused persons and witnesses, or

to punish them as criminals.

The root is French, as is shown by the

Norman prisons, prisoners; Kelham, Norm.
Ft. Diet.; and Fr. prisons, prisons. Brit-

ton, c. 11, de Prisons. Originally it was
distinguished from gaol, which was a place

for confinement, not for punishment. See

Jacob, Diet. Gaol. But at present there Is

no such distinction.

The United States has no prisons. The
joint resolution of September 3, 1789, rec-

ommended to the states to authorize state

prisons to receive United States prisoners,

the latter paying the states for the service.

In the absence of a state prison, the mar-
shal, under the jurisdiction of the district

judge, may procure a suitable place. See
R. S. § 5537, 5539 ; Randolph v. Donaldson,
9 Cra. (U. S.) 76; 3 L. Ed. 662. A federal

prisoner may be incarcerated in any of the
jails of the district ; Johnson v. Crawford,
154 Fed. 761.

See Penitentiary ; Gaol ; Prisoner ; De-
tainer; Rules.

PRISON BREAKING, or BREACH. The
act by which a prisoner, by force and vio-

lence, escapes from a place where he is law-
fully in custody. This is an offence at com-
mon law. This offence is to- be distinguished
from rescue (g. v.), which is a deliverance
of a prisoner from lawful custody by a
third person. 2 Bish. Cr. L. § 1065.

To constitute this offence there must be
—a. lawful commitment of the prisoner on
criminal process ; Co. 2d Inst. 589 ; 1 Carr.
& M. 295; Com. v. Miller, 2 Ashm. (Pa.) 61;
see In re Edwards, 43 N. J. L. 555, 39 Am.
Rep. 610; an actual Jyreach with force and
violence of the prison, by the prisoner him-
self, or by others with his privity and pro-
curement; Russ. & R. 458; tlie prisoner must
escape; f Hawk. PI. Cr. c. 18, s. 12. See 1

Hale, PI. Cr. 607; 4 Bla. Com. 130; Co. 2d
Inst. 500; People v. Duell, 3 Johns. (N. Y.)
449; Com. v. Briggs, 5 Mete. (Mass.) 559.

A convict who has been made a "trusty"
and was not confined vsdthin the prison walls
is guilty of an escape if he leaves the state

;

Jenks V. State, 63 Ark. 312, 39 S. W. 361;
and so is one who fiees from the custody of
a jailer while being worked on a highway;
Saylor v. Com., 122 Ky. 776, 93 S. W. 48;
Johnson v. State, 122 Ga. 172, 50 S. B. 65;
contra, State v. King, 114 la. 413, 87 N. W.
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282, 54 L. R. A. 853, 89 Am. St. Rep. 371,

where it was held that a convict who had
concealed himself in a crevice of rock in a
quarry, and thereby escaped, was not guilty

of breaking prison because no force was
used. One may be guilty of escape after sen-

tence and before commitment; Com. v.

Briggs, 5 Mete. (Mass.) 559. It is no de-

fense to a prosecution for escape if the de-

fendant left a chain-gang to avoid unmerited
punishment; Johnson v. State, 122 Ga. 172,

50 S. E. 65. A sheriff is not excused for a

negligent escape by . merely using care in

keeping the prisoner; State v. Mullen, 50
Ind. 598.

See Breach of Prison ; Escape.

PRISON LABOR. In' most of the states

prisoners convicted of crime are sentenced

to hard labor, and in the constitution of the

United States and of several of the states,

the right to require the services of prisoners

is secured by the exception of cases of pun-

ishment for crime from the provisions which
abolish involuntary servitude.

In some states convict labor is farmed out

to contractors, who thereby acquire a right

in the prison and its inmates where the for-

mer is leased. The state, in order to resume
its possession, must compensate the lessee

as in other cases of taking private property

;

People V. Brooks, 16 Cal. 11. The right of

the lessee, however, is subject to the pardon-
ing power; State v. McCauley, 15 Cal. 429;

and to' the legislative power to modify and
control the punishment: id.; Hancock v. Bw-
Ing, 55 Mo. 101. A contract by the warden
of a penitentiary for the hire of convicts is

substantially a' contract by the state, and a
bill for the specific performance of it will

not lie ; Comer v. Bankhead, 70 Ala. 493

;

J ones V. Lynds, 7 Paige (N. T.) 301.

In some states the sale or lease of convict

labor is forbidden by constitution or statute,

is unlawful, unless authorized by the court
before which the prisoner has been tried,

and this authority cannot be given at a term
other than that at which the prisoner wis
convicted; State v. Peargon, 100 N. C. 414,

6 S. E. 387.

As the result of labor agitation there have
been attempts by legislation to forbid or reg-

ulate strictly the sale of convict-made goods.

The Ohio act of May 19, 1894, forbidding any
person to sell without license convict-made
goods, was held unconstitutional; Arnold v.

Yanders, 56 Ohio St. 417, 47 N. E. 50, 60
Am. St. Rep. 753.

An act prohibiting the use of machinery
for manufacturing goods in any penal institu-

tions of the state was held to forbid the use
of machinery within the walls of prisons,

even though operated by free workmen;
Kempf V. Francies, 238 Pa. 320, 86 Atl. 190.

See Prisoner ; Hard Labor.

In England, by 60 & 61 Vict. c. 63, the

importation of foreign prison-made goods is

absolutely prohibited.

A convict may recover for injuries inflict-

ed on him by a railroad company by negli-

gence, where he has been hired out to the

company and is under the orders of a state

officer; San Antonio & A. P. R. Co. v. Gon-
zales, 31 Tex. Civ. App. 321, 72 S. W. 213;

Where a convict was hired to a corporation,

a servant of which wrongfully caused him
to be whipped, the corporation is liable for

the assault; Sloss-Sheffield S. & I. Co. v.

Dickinson, 167 Ala. 211, 52 South. 594. Les-

sees of convicts are not liable to a convict

for injuries due to the wrongful act of a
guard or the negligence of a sub-lessee; Ma-
son V. Hamby, 6 Ga. App. 131, 64 S. E. 569.

An act authorizing the keeper Of a prison

to make contracts for the labor of the pris-

oners, does not give him power to make a
contract binding upon the state beyond his

term of office ; Trask v. State, 32 N. J. L. 478.

Articles made by prison labor are denied

entry by act of 1913.

See Prison Labor, published, 1913, by Amer.
Acad, of Pol. & Soc. Science.

PRISON-MADE GOODS. See Prison La-
bor.

PRISONER. One held in confinement

against his will.

Lawful prisoners are either prisoners

charged with crimes or for a civil liability.

Those charged with crimes are either per-

sons accused and not tried; and these are

considered innocent, and are therefore en-

titled to be treated with as little severity as

possible, consistently with the certain de-

tention of their persons ; they are entitled to

their discharge on bail, except in capital

cases; or those who have been convicted of

crime, whose imprisonment, and the mode of

treatment they experience, is intended as a
punishment: these are to be treated agree-

able to the requisitions , of the law, and, in

the United States, always with humanity.

Prisoners In civil cases are persons arrested

on original or mesne process, and these may
generally be discharged on bail; and prison-

ers in execution, who cannot be discharged

except under the insolvent laws.

Persons unlawfully confined are those who
are not detained by virtue of some lawful;

judicial, legislative, or other proceeding.

They are entitled to their Immediate dis-

charge on habeas corpus. For the effect of

a contract entered into by a prisoner, see 1

Salk. 402, n. ; 6 Toulller 82.

"An officer may take from a prisoner any
articles of property which It is presumable
may furnish evidence against him, but mon-
ey should not be taken unless it Is in some
way connected with the charge or proof

against him, as he Is thereby deprived of the

means of making his defence. The arresting

officer if he finds on the prisoner's body, or

otherwise in his possession, either goods or

money which he reasonably believes to be

connected with the supposed prime as Its

fruits, or as supplying proofs relating to the
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transaction, may take and hold them to be

disposed of as the court directs;" Stuart v.

Harris, 69 111. App. 668. By statute in Iowa
an officer making an arrest, or a jailer upon
committing a person to jail, may search him
and take from him all offensive weapons and
property which might be used in effecting

an escape, but he has no right to take from
him watches and money in no way connected
with crime; Commercial Exch. Bk. v. Mc-
Leod, 65 la. 666, 19 N. W. 329, 22 N. W. 919,

54 Am. Rep. 36, where it was said : "Where
a party submits to a search of his person
by an officer, it cannot be said that the search

was with his consent, because he makes no
physical resistance ; when the search is com-
pleted and the fruits thereof are retained by
the officer, it would require a sti>ong show-
ing to hold that this was with the consent of

the prisoner."

Where money had been taken from a pris-

oner and an effort was made to reach it by
garnishment against the officer, it was held
that it was illegally taken, not being connect-

ed with the offence charged or necessary as
evidence of the crime; but an application

for a mandamus to compel the restoration

of the money by the officer was denied be-

cause the propriety of its restoration was
the subject of litigation under the attach-

ment; Ex parte Hurn, 92 Ala. 102, 9 South.

515, 13 L. R. A. 120, 25 Am. St. Rep. 23.

Pieces of silver intended for the manu-
facture of counterfeit coin were held to have
been properly taken by the sheriff from the

person who was carrying them to the place

of manufacture, and it was held that the

owner could not sustain trover therefor

against the sheriff; Spalding v. Preston, 21

Vt. 9, 50 Am. Dec. 68, where it was held by
Redfleld, J., that the base metal was proper-

ly detained both as evidence and because
from its character it was, "so to speak, out-

lawed, and common plunder." In New
Hampshire It was held that "if a prisoner

has about his person money, or other arti-

cles of value, by means of which, if left in

his possession, he might obtain tools or im-

plements, or assistance, or weai)pns, with
which to effect his escape, the officer arrest-

ing him may seize and hold such property

for a time, vnthout being liable for a con-

version of the propei'ty, if he acts in good
faith and for the purposes aforesaid ;" Clos-

son V. Morrison, 47 N. H. 482, 93 Am. Dec.
459.

It has been held that United States offi-

cials have no right to confiscate money found
on federal prisoners, and when it has been
done and the money paid into the treasury,

it may be recovered back by suit against the

United States under the act of March 3,

1887; U. S. V. Harris, 77 Fed. 821, 23 C. C.

A. 483.

In England an officer who arrests a prison-

er has no right to take from him money un-

less it is in some way connected with the of-

fence with which he is charged, as he there-

by deprives him of the means of making his

defence; 7 C. & P. 138, 488, 515 ; and it was
so held with respect to a watch and other

articles taken by a police officer .at the time

of arrest; id. 447. In this case the indict-

ment was for rape, and it was said by Patte-

son, 3. : "Certainly the property must be giv-

en up ; it has nothing whatever to do with

the charge. It ought not to have been tak-

en."

Though the laws of a state permit a prison

warden to receive and care for property

found on convicts, the warden is not thereby

authorized to receive payment on a certifl:

cate of deposit; Thompson v. Niles, 115 la.

67, 87 N. W. 732. See Seaech.

Keeping a prisoner on. bread and water
is a cruel and unusual punishment; Johnson
V. Waukesha Co., 64 Wis. 281, 25 N. W. 7.

It is no defence to a prosecution for mur-
der that the accused was a convict for life;

Singleton v. State, 71 Miss. 782, 16 South.

295, 42 Am. St. Rep. 488; contra. Ex parte

Meyers, 44 Mo. 279; State v. Jolly, 96 Mo.
435, 9 S. W. 897, where it was held that the

prisoner could not be tried for another crime
until the expiration of the term imposed up-

on him. In Gaines v. State (Tex.) 53 S. W.
623, it was held that a prisoner could be
brought into court to be tried on another
charge.

A convict who escapes before the comple:
tion of his term is not entitled to an allow-

ance for the time he was at large ; Ex parte
Moebus, 137 Fed. 154. See Escape.

One in jail and awaiting trial is entitled

freely to consult with his counsel, privately
and apart; State v. Davis (Okl.) 130 Pac.

962, 44 L. R. A. (N. S.) 1083.

A prisoner, who is serving a life sentence
at the time of his father's death, does not
inherit from him; In re Donnelly's Estate,
125 Cal. 417, 58 Pac. 61, 73 Am. St. Rep. 62

;

but though a life prisoner is, declared civilly

dead by statute, the descent of his property
is not thereby cast on his heirs ; Smith v.

Becker, 62 Kan. 541, 64 Pac. 70, 53 L. R. A:
141. A prisoner sentenced to death is not in-

capable of managing his own estate prior to

execution; Gray v. Stewart, 70 Kan. 429, (S

Pac. 852, 109 Am. St. Rep. 461; where a. life

prisoner is insane, a committee may be ap-
pointed for his estate; Trust Co. v. Deposit
Co., 187 N. Y. 178, 79 N. E. 996. A contract
by one c(3nfined for life is valid; Stephani
V. Lent, 30 Misc. 346, 63 N. Y. Supp. 471.

See Tioket-of-Leave ; Sentence; Punish-
ment; Accumulative Sentence.

PRISONER OF WAR. One who has been
captured while fighting under the banner of
some state. He is a prisoner even though
never confined in a prison.

'In modern times, prisoners are treated
with more humanity than formerly : the indi-
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vidual captor has now no personal right to

his prisoner. Prisoners are under the su-

perintendence of the government. See 1 Kent
14.

The Convention Concerning the Laws and
Customs of. War on Land, adopted at The
Hague in 1899, lays down (arts. 4r-20) spe-

cific rules regarding the status of prisoners
of war and the treatment to be accorded to

them. It is provided that they must be hu-
manely treated; that their personal b^long-

ings, except those of a military character,

are to remain their property; that tlvey are

not to be confined unless as an indispensa-

ble measure of safety ; that, while they may
be put to work for the benefit of the captor

state, they are to receive pay for such work,

and they are not to be set to tasks connected

with the operations of war; that they shall

be treated as regards food and clothing on
the same footing as the troops of the captor

government ; that, if set at liberty on parole,

their own government is bound not to require

of them any service incompatible with such

parole; that they are to be allowed oppor-

tunity for the exercise of their religion ; that

wills drawn up by them are to be received

on the same conditions as tor soldiers of the

national army. Moreover, the Convention
provides for the establishment of a bureau of

information whose duty it is to answer all

inquiries about prisoners of war ; and relief

societies are to receive from the belligerents

every facility for the effective accomplish-

ment of their humane task. Higgins, The
Hague Peace Conferences 206-272; Spaight,

War Rights on Land 260-319.

It is a general rule that a prisoner of war
is out of the protection of the laws of the

state so far that he can have no civil remedy
under them, and he can, therefore, maintain

no action. But his person is protected

against all unlawful acts. Spaight, War
Rights on Land 260-319. "

See Paboie.

PRIVACY. T^he right of privacy has been

defined as the right of an individual to with-

hold himself and his property from public

scrutiny, if he so chooses. The doctrine is

of recent growth, and is as yet insufficiently

defined. It is said to be incapable of exact

definition, and to exist only so far as its as-

sertion is consistent with law or public poli-

cy, and in a proper case equity will interfere,

if there is no remedy at law, to prevent an

injury threatened by the invasion .of, or in-

fringement upon, this right from motives of

curiosity, gain, or malice. Such remedy has

been invoked to prevent the publication of

oral lectures delivered by a professor; 12

App. Cas. 326; 3 L. J. Ch. 209; or copies of

' private drawings and etchings ; 1 MacN. &
Q. 25 ; or a letter in the possession of a per-

son by whom it was received, without the

writer's consent, where the publication is not

necessary for the vindication of the receiver

or the pubUc interests ; 2 Ves. & B. 19 ; 2 Atk.

342; Ambl. 737; Woolsey v. Judd, 4 Duer (N.

Y.) 379; Grigsby v. Breckinridge, 2 Bush.

(Ky.) 480, 92 Am. Dec. 509; a telegram of a

private nature; Kiernan v. Tel. Co., 50 How.
Pr. (N. Y.) 194 ; a scientific, artistic, or liter-

ary composition kept for the private use of

the composer; 4 Burr. 2303, 2330, 2408; 2

Eden 329; 2 Meriv. 435; Wheaton v. Peters,

8 Pet.' (U. S.) 591, 8 L. Ed. 1055; a portrait

in a newspaper ; Marks v. Jaffa, 6 Misc. 290,

26 N. Y. Supp. 908; or a photograph by the

photographer; 40 Ch. Div. 345; Corliss v.

Walker Co., 64 Fed. 280, 31 L. R. A. 283.

But such publication of a photograph or por-

trait will not be prevented where the person

is a "public character," such as a foremost

inventor of world-wide reputation; Corliss

V. Walker Co., 64 Fed. 280, 31 L. R. A. 283.

The case on appeal held that the publication

of such a photograph will not be restrained.

The doctrine prevailed one time that an in-

junction against the publication of letters

could only be granted where they were of the

nature of a literary composition ; Wetmore
V. Scovell, 3 Edw. Ch. (N. Y.) 515; Hoyt v.

Mackenzie, 3 Barb. Ch. (N. Y.) 320, 49 Am.
Dec. 178; but this doctrine no longer pre-

vails ; Woolsey v. Judd, 4 Duer (N. Y.) 379.

In many cases the unauthorized use of one's

name, where It will tend to cause irreparable

damage, will be enjoined, as a recommenda-
tion of a medicinal preparation by a physi-

cian; Mackenzie v. Mineral Springs Co., 27

Abb. N. C. (N. Y.) 402, 18 N. Y. Supp. 240;

see 11 Beav. 561; a use of a person's name as

director of a corporation ; 10 Beav. 561 ; or

a publisher's statement that one is a mem-
ber of a bankrupt firm; 7 L. R. Eq. 488; a
false statement of a dispute pending a suit

in relation thereto; 52 L. J. Ch. 134; 8 W.
R. 734.

The property of an author or composer of

any work, whether of literature, art, or sci-

ence, in such work, unpublished and kept for

his private use or pleasure, cannot be ques-

tioned ; 1 MacN. & G. 42.

Every clerk emplbyed In a merchant's
counting house is under an implied contract
that he will not make public that which he
learns in the execution of his duty as clerk

;

2 Hare 393; 1 MacN. & G. 45.

The court will interfere by Injunction to

prevent a party's availing himself in any
manner of a title arising out of the violation

of right or any breach of confidence; 1

MacN. & G. 25.

A photographer who had taken a negative

likeness of A. for money, was restrained from
selling or exhibiting copies, both on the

ground that there was an implied contract

not to use the negative for such purposes,

and also that such sale or exhibition was a

breach of confidence. The right to enjoin

the copying of a photograph does not depend
on the existence of a property right; the
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court of chancery has always had original

jurisdiction to prevent what It considered

and treated as a wrong, whether arising

from the violation of a right or from breach
of contract or confidence; 40 Ch. Div. 354,

following 1 MacN. & G. 25.

In Prince Albert v. Strange, De G. & S.

652, and, on appeal, 1 MacN. & G. 23, it was
held thTt the reproduction of etchings be-

longing to the plaintiff and Queen Victoria,

and made for their own pleasure, would be
restrained, and the defendants would also

be restrained from publishing a description

of them, whether more or less limited or

summary, and whether in the form of a cat-

alogue or oi-herwise.

An author of letters or papers of whatever
kind, whether they be letters of business or

private letters, or literary compositions, has

a common and exclusive copyright therein

unless he has unequivocally dedicated them
to the public or some private person, but no
person has the right to publish them with-

out his consent unless such publication be

required to establish a personal right or

claim or to vindicate character. The govern-

ment has perhaps a right to publish official

letters addressed to it by public officers; but

no private pergon has 'such a right without

the sanction of the government; Folsom v.

Marsh, 2 Story 100, Fed. Gas. No. 4,901.

If the recipient of a letter attempt to pub-

lish such letter on occasions not justifiable,

equity will prevent the publication as a

breach of private rights. . . . The gen-

eral property, and the general rights inci-

dent to property, belong to the writer, wheth-

-er the letter is a literary composition, or a
familiar letter, or contains details of busi-

ness. Third persons standing in no privity

with either party are not entitled to publish

letters to subserve their own private pur-

poses of interest or curiosity or passion;

Folsom v. Marsh, 2 Story 111, Fed. Gas. No.

4,901. The writer of letters, though written

without any purpose of profit or any Idea of

literary property, possesses such a right of

property in them that they cannot be pub-
lished without his consent, unless the pur-

poses of justice, civil or criminal, require the
publication ; 2 Swanst. 418, Romilly, arguen-
do ; but see High, Inj. § 1012, contra.

This subject of the right to privacy was
much discussed in the case Schuyler v. Cur-

tis, in which an injunction was sought to

prevent certain persons from making a stat-

ue of a deceased woman and exhibiting it

at the Columbian Exposition, the avowed ob-

ject being to honor her as a philanthropist

and reformer. A decree for an injunction

entered by the supreme court of New York
was affirmed by the general term, but was
reversed by the court of appeals; Schuyler

V. Curtis, 147 N. Y. 434, 42 N. E. 22, 31 L. R.

A. 286, 49 Am. St. Rep. 671, reversing 70

Hun 598, 24 N. Y. Supp. 512. In this case

the question whether the action contemplat-

ed was a violation of the right of privacy

was discussed, and the conclusion reached by

a majority of the court that "the individual

right of privacy which any person has dur-

ing his life dies with the person, and any

right of privacy which survives is a right

pertaining to the living only," and that "any

privilege of surviving relatives of a deceased

person to protect his memory exists for the

benefit of the living to protect their feelings

and to prevent a violation of their own
rights in the character and memory of the

deceased." It was held that "persons at-

tempting to raise a statue or bust of a wo-

man who is no longer living, if their motive

is to do honor to her, and if the work is to

be done in an appropriate manner, cannot be

restrained by her surviving relatives from

carrying out such a purpose, merely because

they had not the honor of her personal ac-

quaintance or friendship while she was liv-

ing, or, at the most, had merely been asso-

ciated with her philanthropic enterprises.

The mere fact that a person's feelings may
be injured by the erection of a statue to a
deceased relative was decided not to be a

ground for an injunction against its erection,

unless there is reasonable and plausible

.

ground for the existence of this mental dis-

tress and injury. It must not be the crea-

tion of mere caprice, nor of pure fancy, nor

the result of a supersensitive and morbid
mental organization dwelling with undue
emphasis upon the exclusive and sacred char-

acter of this right of privacy."

The opposite view was presented by Gray,
J., who dissented

:

"Upon the findings in this case, I think

we are bound to say that the purpose of the

defendants was to commit an act which was
an unauthorized invasion of the plaintiff's

right to the preservation of the name and
memory of Mrs. Schuyler intact from public

comment and criticism.
,
As the representa-

tive of all her immediate living relatives, it

was competent for him to maintain action

to preserve them from becoming public prop-

erty, as would be the case if a statue were
erected by strangers for public exhibition un-

der such classification, with respect to the

characteristic virtues of the deceased, as

they judged befitting. I cannot see why the
right of privacy is not a form of property,

as much as is the right of complete immuni-
ty of one's person."

In 1893 it was held in a New York case
that an injunction will lie to restrain the
publication of the plaintiff's picture in a
newspaper, with an invitation to the readers
of the newspaper to vote upon the question
of the popularity of the plaiuiiff as compar-
ed with that of another person whose pic-

ture was also published; Marks v. Jaffa, 6
Misc. 290, 26 N. Y. Supp. 908. '

The common law right of privacy was up-
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held in the following cases: Pavesich v.

Ins. Co., 122 Ga. 190, 50 S. E. 68, 69 U R. A.

101, 106 Am. St. Rep. 104, 2 Ann. Gas. 561

;

Foster-Mllburn Co. v. Chinn, 134 Ky. 424,

120 S. W. 364, 34 L. R. A. (N. S.) 1137, 135
Am. St. Rep. 417, the court in the last case

basing its conclusion on a right of property.

It was squarely denied In Roberson v. Box
Co., 171 N. Y. 538, 64 N. E. 442, 59 L. R. A.

478, 89 Am. St. Rep. 828, reversing 64 App.

Div. 30, 71 N. Y. Supp. 876 ; and in Henry
v. Cherry, 30 R. I. 13, 73 Atl. 97, 24 L. R. A.

(N. S.) 991, 136 Am. St. Rep. 928, 18 Ann.
Cas. 1006, holding that it was a personal

right not guaranteed by the constitution and
not a property right.

As a result of Roberson v. Box Co., 171

N. Y. 538, 64 N. B. 442, 59 L. R. A. 478, 89

Am. St. Rep. 828, an act was passed in

New York to prevent the use of a person's

name or picture witliout written consent, for

purposes of advertising or trade ; it was held

constitutional in Rhodes v. S. & H. Co., 120

App. Div. 470, 104 N. Y. Supp. 1102, affirmed

in 193 N. Y. 223, 85 N. E. 1097, 34 L. R. A.

(N. S.) 1143, 127 Am. St. Rep. 945, and in

S. & H. Co. V. Rhodes, 220 U. S. 502, 31 Sup.

Ct. 490, 55 L. Ed. 561. Other cases under
the act are : Riddle v. MacFadden, 201 N.

Y. 215, 94 N. B. 644; Wyatt v. McCreery &
Co., 126 App. Div. 650, 111 N. Y. Supp. 86

;

Wyatt V. Wanamalier, 126 App. Div. 656,

111 N. Y. Supp. 90; Kunz v. Bosselman, 131

App. Div. 288, 115 N. Y. Supp. 650; Wyatt
V. Wanamaker, 58 Misc. 429, 110 N. Y. Supp.

900; Ellis v. Hurst, 66 Misc. 235, 121 N. Y.

Supp. 438; Binns v. Vitagraph Co.,. 67 Misc.

327, 124 N. Y. Supp. 515. In Moser v. Pub.

Co., 59 Misc. 78, 109 N. Y. Supp. 963, the

act was held not to prohibit a newspaper
from publishing, a person's name or picture

without his consent in a single issue.

Binns, wireless operator on the Republic

when in collision, who heroically saved many
lives, procured an injunction .against a mov-
ing picture concern for exhibiting films rep-

resenting the disaster In which he was repre-;

sented by one of its employees; Binns v.'

Vitagraph Co., 210 N. Y. 51, 103 N. E. 1108.

In a suit brought by an Austrian consul

against a beneficial association using in its

corporate title the name of the emperor of'

Austria-Hungary and his portrait without
authority, the court said obiter that the em-
peror only could proceed for the breach of
privacy ; Von Thodorovich v. Beneficial

Ass'n, 154 Fed. 911.

An injunction will be refused on a bill al-

leging libel, but proving merely loss qt

privacy; 22 T. L. R. 532; 78 L. T. R. N. S.

840; Atkinson v. Doherty & Co., 121 Mich.

372, 80 N. W. 285, 46 L. R. A. 219, 80 Am.
St. Rep. 507. But in Poster-Milburn Co. v.

Ohinn, 134 Ky. 424, 120 S. W.. 364, 34 L. R.

A. (N. S.) 1137, 135 Am. St. Rep. 417, plain-

tiff was allowed to recover in an action for

libel without proving special damages, where
it appeared that his picture had been pub-

lished without his consent as part of an ad-

vertisement

The publication by a newspaper of an in-

offensive photograph and true likeness of a

person in connection with the story of her

father's crime is not an invasion of the right

of privacy for which the law affords any
remedy ; Hillman v. Pub. Co., 64 Wash. 691,

117 Pac. 594, 35 I;. R. A. (N. S.) 595.

Vassar College, having a public character,

cannot invoke the rule as to privacy and en-

join a corporation from selling "Vassar

Chocolates" in packages containing a repre-

seljtation of a girl in scholastic garb, an
imitation of the Vassar pennant and college

seal, etc. ; Vassar College v. Biscuit Co., 197

Fed. 982.

It has been held that loss of privacy in

the use of land resulting from the construc-

tion of a railroad is a proper element of

damages ; L. R. 5 H. D. 418; and so of

rooms in a dwelling house after the erection

of an elevated railway ; Moore v. R. Co., 130

N. Y. 523, 29 N. E. 997, 14 L. R. A. 731.

In an article in 4 Harv. Law Rev. 193,

by Samuel D. Warren and Louis D. Brandeis,

the following are suggested as the limita-

tions to the right to privacy

:

1. The right to privacy does not prohibit

any publication of matter which is of pub-

lic or general interest.

2. The right to privacy does not prohibit

the publication of any matter, if in itself

not private, when the publication is made
under circumstances which would render

it a privileged publication according to the
law of slander and libel.

3. The law w6uld probably not grant any
redress for the invasion of privacy by oral

publication in the absence of special dam-
age.

4. The right to privacy ceases upon the

publication of facts by the individual, or

with his consent.

5. The' truth of the matter published does

not afford a defence.

6. The absence of "malice" in the pub-

lisher does not afford a defence.

See No. Amer. Rev. July, 1896; 30 Am.
Law Rev. 582; 2 A. & E. Dec: Eq. 462,-with

note by Ardemas Stewart; 89 Am. St. Rep.

844, note; Injunction; Letter; Manu-
script ; Photograph ; Physical Examina-
tion; Trade Secrets.

PRIVATE. Affecting or belonging to in-

dividuals, as distinct from the public gener-

ally. Not clothed with office.

PRIVATE ACT. See Statute; General
Law.

PRIVATE BILL OFFICE. An office of

the British parliament where the business of

securing private acts of parliament is con--

ducted.
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PRIVATE BILLS. A private member's

bill is one of a public nature introduced by

a private member; a private bill is one

dealing only with a matter of private person-

al or local interest; Lowell, Gov. of Eng.

266.

PRIVATE CARRIER. One who agrees in

some special case with some private individ-

ual to carry for hire, as distinguished from

a common carrier who holds himself out to

all persons who choose to employ him as

ready to carry for hire. Story, Cont. 752 a;

Allen V. Sackrider, 37 N. Y. 342. See Oae-

BIEB.

PRIVATE CORPORATION. See Coepoea-

TION.

PRIVATE DWELLING-HOUSE. A cove-

nant which requires a house to be used as a

private dwelling-house only, Is broken by its

being used as a school or dancing academy

;

25 L. J. Q. B. 264; or as an institution for

educating the daughters of missionaries ; 47

L. J. Ch. 280; -or as a club; id.; or as a

hotel or lodging-house; 53 id. 682 ; but not

by a public auction of the furniture of the

house ; 24 W. R. 485.

PRIVATE INTERNATIONAL LAW. A
name used by some writers to indicate that

branch of the law which is now more com-

monly called Conflict of Laws.
Mr. Dicey (Conflict of Laws, Moore's Ed.

12) points out that the defect of "Conflict of

Laws" is that the supposed conflict is ficti-

tious and never really takes place; that

the expression has the further radical defect

of concealing from view the circumstance

that the question by the law of what coun-

try a given transaction shall be governed is

often too plain to admit of doubt. If, he

says, the term applies to the conflict in the

mind of a judge as to which of two systems

of law should govern a given case, this

amounts simply to saying that the term

"conflict of laws" may be used as an inac-

curate equivalent for the less objectionable

phrase "choice of laws." He considers the

expression "private international law" as

"handy and manageable," but that it is at

bottom inaccurate, and has led to endless

misconception of the true nature of this de-

partment of legal science. It Confounds two
classes of rules which are generically differ-

ent from «ach other. The principles of iu-

temational law are truly "international," be-

cause they preyail between or among na-

tions; but they are not in the proper sense

of the term "laws," for they are not com-

mands proceeding from any sovereign; on
the other hand, the principles of private in-

ternational law are flaws" in the strictest

sense of that term, for they are commands
proceeding from the sovereign of a given

state; but they are not "international," for

they are laws which determine the private

rights of one individual against another, and

these individuais may, or may not, belong to

the same nation. The expression "interna-

tional private law" is, no doubt, a sUght im-

provement on "private international law" as

it points out that the rules which the name

denotes belong to the domain of private law.

But the name has the insuperable fault of

giving to the adjective international a mean-

ing different from the sense in which it is

generally and correctly employed.

Other suggested names are "comity," the

"local limits of law," "intermunlcipal law,"

but these have not become current. Holland

(Jurisprudence 370) first employed the term

"extra-territorial recognition of rights," but

Mr. Dicey points out that this is a descrip-

tion, and not a name.
Hannis Taylor (Jurisprudence 611), after

considering the opinion of many writers,

American, English and Continental, as to the

use of this name, reaches the conclusion that

its use is subject to many objections and ex-

presses his regret for having adopted it (fol-

lowing Kent) in his International Public

Law. Holland, Jurisprudence 410, considers

the term "wholly indefensible." Gray, Na-

ture, etc., of the Law 124, approves this view

and points out that Dicey has returned to

th€! title "Confiict of Laws."
Sir F. Pollock (First Book of .Jurispr. 99)

speaks of this department of the law as

"now commonly" the "conflict of laws,"

but he prefers the German term—Interna-

tionale Privat-recht.

See iNTEBNATioNAi, Law ; OoNixicT or

Laws.

PRIVATE LAND CLAIMS. The United

States obtained from the Republic of Mexico

by the treaty of Guadalupe Hidalgo, of Feb-

ruary 2, 1848, and by the Gadsden purchase,

December 30, 1853, all the property Included

in what Is now the states of California, Colo-

rado, Utah, Wyoming, and Nebraska, and
the territories of new Mexico and Arizona;

and by these treaties the United States

agreed to protect and recognize the rights of

property of every kind belonging to Mexi-

cans that was situated in the ceded terri-

tory. Under the stipulations contained in

the treaty of Guadalupe Hidalgo, congress,

on March 3, 1851, passed a law to determine

the validity of private land grants in the'

state of California; and on March 3, 1891

(26 Stat. L. 854), it passed a law for the set-

tlement of title to private land grants un-

der both treaties, entitled "An act to estab-

lish a court of private land claims and to

provide for the settlement of private land
claims in certain states and territories." By
this act all persons claiming rights protected

by the treaties, whether their title was com-
plete and perfect or incomplete and inchoate,

are given the right to present their claims

and have the validity thereof ascertained

and determined by the court. This court

ceased to exist June 30, 1903 ; Act of March
3, 1903; its powers in the approval of sur-
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veys executed under Its decrees of confirma-

tion were conferred upon the commissioner
of tlie general land ottice; Act of April 28,

1904. '

PRIVATE NUISANCE. Anything done to

the hurt and annoyance of the lands, tene-

ments, or hereditaments of another. 3 Bla.

Com. 215; Kavanagh v. Barber, 131 N. Y.

211, 80 N. E. 235, 15 L. R. A. 689. "Some
unauthorized act which causes injury to

property, or interferes with a person's rights

over the property of others, or materially in-

terferes with the ordinary physical enjoy-

ment of property by causing injury to health

or sensible personal discomfort." 3 Steph.

Com. 400.

See Nuisance.

PRIVATE PROPERTY. As used in a con-

stitution, the term applies to such property

as belongs absolutely to an individual, and

of which he has the exclusive right of dispo-

sition; property of a specific, fixed, and tan-

gible nature, capable of being had in posses-

sion and transmitted to another, as houses,

lands, and chattels; Com'rs of Homochitto

River v. Withers, 29 Miss. 82, 64 Am. Dec.

126.

PRIVATE WAY. An incorporeal heredita-

ment of a real nature, entirely different to a

common highway. The right of going over

another man's ground. Kister v. Reeser, 98

Pa. 5, 42 Am. Rep. 608. See Wat.

PRIVATEER. A vessel owned by one or

more private individuals, armed and equip-

ped at his or their expense, for the purpose

of carrying on a maritime war, by the au-

thority of one of the belligerent parties.

A privateer Is a private vessel commis-

sioned by the state by the Issue of a letter

of marque to its owner to carry on all hos-

tilities by sea, presumably according to the

laws of war. She continues under the con-

trol of her private owner, and her crew are

under the same discipline as the crew of a

merchant ship. Formerly a state issued let-

ters of marque to its own subjects, and to

those of neutral states as well, but a priva-

teersman who accepted letters of marque
from both belligerents was regarded as a

pirate.

For the purpose of encouraging the own-
ers of private armed vessels, they are usu-

ally allowed to appropriate to themselves

the property they capture, or, at least, a

large" proportion of it ; 1 Kent 96. See

Keane v. The Gloucester, 2 Dall. (II. S.) 36,

1 L. Ed. 278; The Mary and Susan, 1 Wheat.

(U. S.) 46, 4 L. Ed. 32.

By the Declaration of Paris {g. v.) pri-

vateering was abolished, but the United

States, Spain, Mexico, and Venezuela did

not accede to this declaration.

The creation of a volunteer navy by a

belligerent was not prohibited by the Declara-

tion of Paris. A volunteer cruiser is a ves-

sel loaned by her private owner to the state.

Her officers are commissioned and her crew

are subject to the discipline of a ship of

war; she only resembles a privateer In that

her prizes belong to her owner. In 1870,

when Prussia proposed the creation of a vol-

unteer navy, the French government protest-

ed, but the English government held that

such a navy was to be distinguished from

privateers, and that their employment was

no evasion of the Declaration of Paris; but

from this opinion Phillimore decidedly dis-

sented. Risley, Law of War 112.

The Convention Relative to the Conversion

of Merchant-Ships into War-Ships, adopted

at The Hague in 1907, defines the conditions

subject to which merchant-ships may be in-

corporated into the fighting fleet of a state

in time of war. Such ships must be under

the direct authority and immediate control

of the power whose flag they fly ; they must

bear the external marks which distinguish

the war-ships of their nationality ; their com-

manders must be duly-comrgissioned officers

in the service of the state ; their crews must
be subject to the rules of military discipline;

they are bound to observe in their operations

the laws and customs of war; and their

names must figure on the list of the ships

of the military fleet of the belligerent. Hig-

gins. The Hague Peace Conferences, 308-321.

A merchant vessel without any commis-

sion may become a lawful combatant in self-

defence, and if she captures her assailant,

the latter may be condemned as lawful prize.

During the civil war in Amerita, congress

authorized the president to issue letters of

marque, but he did not do so. The confeder-

ates offered their letters of marque to for-

eigners, but they were not accepted. The
confederate vessels were commissioned as of

its regular navy. Boyd's Wheat. Int. Law.
The president's proclamation at the out-

break of the Spanish-American war, 1898,

declared that privateering would not be re-

sorted to by the United States.

It has been thought that the constitutional

provision empowering congress to issue let-

ters of marque deprives it of the power to

join in a permanent treaty abolishing priva-

teering. See 28 Am. L. Rev. 615; 24 id. 902;

19 Law Mag. & Rev. 35.

PRIVATION. A taking away or with-

drawing. Co. Litt. 239.

PRIVEMENT ENCEINTE (L. Fr.). A
term used to signify that a. woman Is preg-

nant, but not quick with child. See Wood,
Inst. 662 ; Enceinte ; Fcbtus ; Pbegnancy.

PRIVIES. Persons who are partakers or

have an interest in any action or thing, or

any relation to another. Wood, Inst. b. 2,

c. 3, p. 255 ; Co. Litt. 271 o.

There are several kinds of privies : namely,
privies in blood, as the heir is to the ances-

tor; privies in representation, as is the ex-

ecutor or administrator to the deceased;
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privies in estate, as the relation between the
donor and donee, lessor and lessee; privies

In respect to contracts; and prix-ies on ac-

count of estate and contract together. Prest.

Conv. 327. Privies have also been divided
into privies in fact and privies in law. 8 Co.

42 6. See Viner, Abr. Privitji; 5 Com. Dig.

347; Hamm. Part. 131; Woodf. Landl. & T.

279 ; 1 Dane, Abr. c. 1, art. 6. The latter are
created by the law casting land upon a per-

son, as in escheat; 1 Greenl. Ev. § 189.

No one is privy to a judgment whose suc-

cession to the rights of property thereby af-

fected occurred previously to the institution

of the suit Freem. Judg. § 162 ; Norton v.

Fruit-Packing Co., 83 Fed. 515, 2T C. C. A.

576.

See Peivity; Bigelow v. M. & S. Co., 225

U. S. Ill, 32 Sup. Ct. 641, 56 L. Ed. 1009,

Ann. Cas. 1913E, 875.

PRIVIGNUS (Lat). In Civil Law. Sonof
a husband or wife by a former marriage; a
stepson. Calvinus, Lex. ; Vicat, Voc. Jur.

PRIVILEGE. Exemption from such bur-

dens as others are subjected to. State v.

Betts, 24 N. J. L. 557. See Brenham v. Wa-
ter Co., 67 Tex. 542, 4 S. W. 143; Ripley v.

Knight, 123 Mass. 519. See a full title in

Jacob, Law Diet.

In Civil Law. A right which the nature of

a debt gives to a creditor, and which entitles

him to be preferred before other creditors.

Dalloz, Diet. Privilege; Domat, Lois Civ.liv.

2, t. 1, s. 4, n. 1 ; 43 La. Ann. 1078, 1194.

Privilege is "a real right in a thing (jus

in re) springing from the nature of a debt

which has been contracted with reference to

that thing, and securirig;the debt by a prefer-

ence on the proceeds'ot ,the thing when it is

sold under legal process." Howe, Stud. Civ.

L. 86.

"A mortgage under the civil law is to all

intents and purposes what it is in equity in

the English law or the law of Connecticut, a
security for a debt given by the agreement

of the debtor. But a debtor cannot, by his

mere agreement, propria vigore, confer a
privilege.

"If he contracts a debt, which by its na-

ture has a privilege under the law, then the

privilege exists, as a method of securing the

debt. It inheres in the thing with reference

to which the debt has been contracted, fol-

lows it into the hands of third persons (In

the absence of some law of recordation pro-

viding to the contrary), and as a rule would
prime a mortgage of the same projjerty."

"The one is legal; the other conventional.
This former is sometimes called by the civil-

ians a privileged hypothecation; the latter

a mere hypothecation." Howe, Stud. Civ. L.

88.

The civil law privilege became, by adop-

tion of the admiralty courts, the admiralty

lien; Howe, Stud. Civ. L. 89; The J. E.

Rumbell, 148 U. S. 1, 13 Sup. Ct. 498, 37 L.

Ed. 345.

Creditors of the same rank of privileges

are paid in concurrence, that is, on an equal

footing. Privileges may exist either in mov-
ables or Immovables, or in both at once.

They are general or special, on certain mov-
ables. The debts which are privileged on
all the movables in general are the following,

which are paid in this order. Funeral charg-

es. Law charges, which are such as are oc-

casioned by the prosecution of a suit before

the courts. But this name applies more par-

ticularly to costs, which the party cast has
to pay to the party gaining the cause. It is

in favor of these only that the law grants

the privilege. Charges, of whatever nature,

occasioned by the last sickness, concurrently
among those to whom they are due. See
Last Sickness. The wages of servants for

the year past, and so much as is due for the

current year. Supplies of provisions made to

the debtor or his family during the last six

months by retail dealers, such as bakers,

butchers, grocers, and during the last year
by keepers of boarding-houses and taverns.

The salaries of clerks, secretaries, and oth-

er persons of that kind. Dotal rights due to

wives by their husbands.

The debts which are privileged on particu-

lar m.ovaJ)les are—the debt of a workman or
artisan, for the price of his labor, on the
movable which he has repaired or made, if

the thing continues still in his possession;

that debt on the pledge which is in the credi-

tor's possession; the carrier's charges and
accessory expenses on the thing carried; the
price due on movable effects, if they are yet
in the possession of the purchaser; and the
like. See Lien.

Creditors who have a privilege on move-
ables in Louisiana are (1) vendors for pur-

chase money, (2) architects, mechanics, con-

tractors, etc., for construction, rebuilding
and repair of houses, etc., (3) material men,
(4) those who have worked by the job in the
manner required by law or police regulation

on levees, bridges, ditches, and roads of a
proprietor; Code §§ 3249-51.

In regard to privilege, Domat says, "We
do not reckon in the number of privileges the
preference which the creditor has on the
movables that have been given him in a
pawn, and which are in his custody. The
privilege of a creditor is the distinguishing
right which the nature of his credit gives
him, and which makes him to be preferred
before other creditors, even those who are
prior in time, and who have mortgages."
Domat, pt. 1, lib. iii. tit. i. sec. v.

These privileges were of two kinds: one
gave a preference on all the goods, without
any particular assignment on any one thing;

the other secures to the creditors their se-

curity on certain things, and not on the other
goods.
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Among creditors who are privileged', there
is no priority of time, but each one is in the
order of his privilege, and all creditors who
have a privilege of the same kind take pro-

portionately, although their debts be of dif-

ferent dates. And all privileges have equal-

ly a preference over those of an inferior

class, and over debts which do not have this

favored character, whether subsequent or

antecedent in point of time.

The vendor of immovable property, for

which payment has not been made, is pre-

ferred before creditors of the purchaser, and
all other persons, as to the thing sold. By
the- Roman law, this principle applies equal-

ly to movables and immovables ; and the

seller may seize upon the property in the

hands of his vendee, or wherever he can
find it.

So, too, a person who has lent money to

repair a thing, or to make improvements,
has this privilege. And this; though he
lends to workmen or architects, etc., if it be
done with the knowledge of the owner.

Carriers have a privilege not only for the

price of carriage, but for money paid on ac-

count of the goods.

Landlords have a privilege for the rents

due from their tenants even on furniture of

the under-tenants, if there be a sublease.

But not if payment has been made to the

tenant by an immediate lessor; although a

payment made by the sub-tenant to the land-

lord would be good as against the tenant.

The privilege was lost by a novation, or

by anything in the original contract which
showed that the vendor had taken some oth-

er security inconsistent with the privilege.

See Domat, pt. i. lib. iii. tit. i. sec. v.

See Dalloz, Diet. Privilege; Lnasr; Last
Sickness ; Pketeeence.

In Maritime Law. An allowance to the mas-
ter of a ship of the. general nature of prim-

age, being compensation, or rather a gratui-

ty, customary in certain trades, and which
the law assumes to be a fair and equitable

allowance, because the contract on both
sides is made under the knowledge of such
usage by the parties.

PRIVILEGE FROM. ARREST. Privilege

from arrest on civil process.

It is either permanent, as in case of dip-

lomatic representations and their servants,

the royal family and servants, peers and
peeresses, etc., or temporary, as in case of

members of both houses of congress, and of

the state legislature, who are privileged euri/-

do, manendo, et redeundo; 1 Kent 243 ; Cool-

ey, Const. Lim. 163 ; 8 R. I. 43 ; see 2 Stra.

985; practising barristers, while actually en-

gaged in the business of the court ; 1 H. Bla.

636 ; 1 M. & W. 488 ; 6 Ad. & E. 623 ; a clergy-

man in England whilst going to church, per-

forming services, and returning; 7 Bingh.

320 ; witnesses and parties to a suit and bail,

eundo, manendo, et redeundo; 5 B. & Ad.

1078; 1 Maule & S. 638; 6 Ad. & E. 623;

Ellis V. Degarmo, 17 R. I. 715, 24 Atl. 579,

19 L. R. A. 560; Parker v. Marco, 136 N. Y.

585, 32 N. E. 989, 20 L. R. A. 45, 32 Am. St.

Rep. 770 ; and other persons who are privi-

leged by law. See Abeest. Privilege (from

arrest) does not extend to defendants in

criminal cases; Smith v. IVicola, 6 Pa. Dist.

Rep. 595.

A suitor going to, attending or returning

from court is privileged from service of sum-

mons, whether he is a resident of the state

or- not; Barber v. Knowles, 77 Ohio St. 81,

82 N. E. 1065, 11 Ann. Cas. 1144, 14 L. R. A.

(N. S.) 663, with note upon the question of

the effect of delay In returning.

In case of the arrest of a legislator con-

trary to law, the legislative body of which he

is a member may give summary relief by

ordering his discharge, and if this be not

complied with, by punishing the persons

concerned in such arrest, as for contempt

of its authority. If it neglect to interfere,

the court from which the process issued

should set it aside ; and any court or officer

having authority to Issue writs of habeas

corpus may inquire into the case and release

the party; Cooley, Const. Lim. 163; Oush.

Pari. Pract. § 546. "When attachment is

mere process, privilege exists; when it is

punitive or disciplinary, privilege does not

exist." Brett, Comm. 748.

In some states, by constitution the privi-

lege has been enlarged, so as to exempt the

persons of legislators from any service of

civil process: Michigan, Kansas, Nebraska,
California, Wisconsin, Indiana, Oregon.

See BxTEREiTOKiAUTT ; Piggott, Consular
Jurisdiction.

PRIVILEGE, WRIT OF. A process to en-

force or maintain a privilege. Cowell.

PRIVILEGED COIVIMUNICATIONS. Com-
munications made bona fide upon any sub-

ject-matter in which the party communicat-
ing has an interest, or in reference to which
he has a duty, if made to a person having a
corresponding interest or duty, although it

contain matter which without this privilege

would be defamatory and actionable.

Duty, in this canon, cannot be confined

to legal duties, which may be enforced by
indictment, action, or mandamus, but must
include moral and social duties of imper-

fect obligation; 5 E. & B. 347. The proper

meaning of a privileged communication,

said Baron Parke, is only this: that the

occasion on which the communication was
made rebuts the inference prima facie aris-

ing from a statement prejudicial to the char-

acter of the plaintiff, and puts it upon him
to prove that there was malice in fact,—that

the defendant was actuated by niotlves of

personal spite or ill-will, independent of the

occasion on which the communication was
made ; 2 Or. M. & R, 573. So, also, in Lewis

V. Chapman, 16 N. Y. 373^ See Lowry v.
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Vedder, 40 Minn. 475, 42 N. W. 542; Chaf-

fin V. Lynch, S3 Va. 106, 1 S. E. 803 ; White
V. Mcholls, 3 How. (U. S.) 287, 11 L. Ed.

591; [1891] App. Cas. 78; Brown v. Vanna-
man, 85 Wis. 451, 55 N. W. 183, 39 Am. St.

Rep. 860.

The law recognizes two classes of cases

in which the occasion either supplies an
absolute defence, or a defence . subject to

the condition that .the party acted liona fide

without malice. The distinction turns en-

tirely on the question of malice. The com-
munications last mentioned lose their privi-

lege on proof of express malice ; Erber v.

Dun, 12 Fed. 526. The former depend in no
respect for their protection upon the iona
fides of the defendant. The occasion is an
absolute privilege, and the only questions

are whether the occasion existed, and
whether the matter complained of was perti-

nent to the occasion ; Heard, Lib. & S. § 89.

See Webb, Pollock, Torts 335 ; Odg. SI. & L.

184; Ramsey v. Cheek, 109 N. C. 270, 13 S.

E. 775.

As to communications which are thus ab-

solutely privileged, no person is liable, either

civilly or criminally, in respect of anything
published by him as a member of a legisla-

tive body, in the course of his legislative

duty, or in respect of anything published by
him in the course of his duty in any judicial

proceeding. This privilege extends not only

to parties, counsel, witnesses, jurors, and
judges in a judicial proceeding, but also to

proceedings in legislative bodies, and to all

who, in the discharge of public duty or the

honest pursuit of private right, are com-
pelled to talie part in the administration of

justice, or in legislation.

Allegations in pleadings imputing criminal

or fraudulent acts to the opposite party, if

pertinent, are absolutely privileged and can-

not be made the ground of an action for

libel; McGehee v. Ins. Co., 112 Fed. 853, 50

O. C. A. 551. Likewise words uttered by a

judge in the course of judicial proceedings

with reference to the case before him ; 4 F.

783, Sc. Ct. of Sess. ; and an official report

of an executive or administrative officer;

De Arnaud v. Ainsworth, 24 App. D. 0. 167,

5 L. R. A. (N. S.) 163; Spalding v. Vilas,

161 U. S. 483, 16 Sup. Ct. 631, 40 L. Ed. 780

;

a city council resolution ; Wachsmuth v.

Bank, 96 Mich. 427, 56 N. W. 9, 21 L. R. A.

278 ; a mayor's written veto message; Trebil-

cock V. Anderson, 117 Mich. 39, 75 N. W.
129; and statements made by a witness to

one of the parties and his attorney in pre-

paring proofs for trial; [1905] A. C. 480.

But facts furnished by a client to his attor-

ney and incorporated in a petition which are

misleading and defamatory and are foreign

to the object of the suit are not privileged;

Wimbish v. Hamilton, 47 La. Ann. 246, 16

South. 856.

A fair report of any judicial proceeding or

Inquiry is privileged; Heard, Lib. & S. §§

90, 103, 110; Odg. Lib. & S. *185; but to be

privileged it must be an accurate and im-

partial account of what actually occurred!

Post Pub. Co. V. Moloney, 50 Ohio St. 71, 33

N. E. 921. A report to a newspaper of ju-

dicial proceedings, if made by an outsider, is

actionable if made from motives of personal

hostility; 5 Ex. Div. 53. See Hibbard,

Spencer, Bartlett & Co. v. Ryan, 46 111. App.

313; Randall v. Hamilton, 45 La. Ann. 1184,

14 South. 73, 22 L. R. A. 649 ; [1893] 1 Q. B,

65.

The l)ona fide statements of one church

member on the trial of another, before a

church tribunal, are privileged; Etchlson v.

Pergerson, 88 Ga. 620, 15 S. E. 680 ; Shurt-

lefC V. Stevens, 51 Vt. 501, 31 Am. Rep. 698.

They are said to have a qualified privilege;

Pollock, Torts 253.

Freedom of speech in parliament is pro-

tected by the Bill of Rights ; 1 W. & M. Sess.

2, c. 2.

In America, as in England, the defence
of privilege, when applied to comment and
criticism of the acts of public men, is con-

fined to facts as they actually happened, and
does not extend to false assertions of fact;

Hallam v. Pub. Co., 55 Fed. 456. See Jack-
son V. Pittsburgh Times, 152 Pa. 406, 25 Atl.

613, 34 Am. St. Rep. 659; Burt v. Newspaper
Co., 154 Mass. 238, 28 N. E. 1, 13 L. R. A. 97.

An action -will not lie against a judge for

words spoken in his judicial capacity in a
court of justice ; L. R. 3 Ex. 220.

Unfounded insinuations made by coun-
sel against the prosecutor are privileged;

11 Q. B. Div. 588; so are volunteered state-

ments of a witness involving a criminal
charge against a person not connected- with
the case under inquiry. Military courts
stand in the same way; L. R. 7 H. L. 744;
communications relating to affairs of state

and passing between officials are absolutely
privileged; Pollock, Torts 253; [1895] 1 Q.
B. 888 ; as to whether military and naval re-

ports, not made in the cause of some judi-

cial inquiry, are absolutely privileged, or
have only a qualified privilege, see L. R.
5 Q. B. 94. Fair reports of judicial and
parliamentary Inquiries are said to have an
absolute privilege ; Pollock, Torts 253.

A communication is privileged when made
in good faith in answer to one having an
interest in the information sought, and it

will be privileged if volunteered, when the
party to whom it is made has an interest in

it and such party stands in such relation to

him as to make it a reasonable duty, or at
least proper, that he should give the infor-

mation.

"A communication which would otherwise
be privileged, if made with malice in fact or
through hatred, ill-will, and a malicious de-

sign to injure, is not a privileged communica-
tion, but the burden of proof is on the plain-

tiffs to show malice in fact." Erber v. Dun
6 Co., 12 Fed. 526; Briggs v. Garrett, 111
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Pa. 404, 2 Atl. 513, 56 Am. Rep. 274. A mem-
ber of a legislative body cannot take ad-

vantage of his position to utter private-

slanders against others; ' McGaw v. Hamil-

ton, 184 Pa. 108, 39 Atl. 4, 63 Am. St. Rep.

786.

A physician's statements to a druggist in

respect of a prescription v^rougfully com-

pounded by the druggist are privileged un-

less malice is proved
; [1907] A. C. 708 ; and

so of the report of a school committee;

Halght V. Cornell, 15 Conn. 74; and the

report of a road commissioner ; Pearce v.

Brower, 72 Ga. 243. See De Arnaud v.

Ainsworth, 24 App. D. C. 167^ 5 L. R. A. (N.

S.) 163, where it is said in a note that prob-

ably the leading American case, is Maurice
V. Worden, 54 Md. 233, 39 Am. Rep. 384,

vrhere the endorsement by the superintend-

ent of the Naval Academy upon the resigna-

tion of a professor was held to be privileged

only so far as to rebut the presumption of

malice and cast upon the plaintiff the bur-

den of proving actual malice.

Independent books and documents of a de-

funct corporation, left with the attorney for

the corporation by a client, are not a privi-

leged communication. They must be produc-

ed upon subpoena, even if they might in-

criminate the attorney; Grant v. U. S., 227

U. S. 74, 33 Sup. Ct. 190, 57 L. Ed. 423.

Information furnished by a charity organi-

zation society at the request of a person not

a member, but who was interested, is a priv-

ileged communication ; 13 Cent. L. J. 432.

So are communications to a near relative re-

specting the character of a person with

whom the relative is negotiating for a mar-
riage ; 8 C. & P. 88 (but not by a stranger

;

The Count Joannes v. Bennett, 5 Allen

[Mass.] 170, 81 Am. Dec. 738) ; so where
one communicated to an employer his suspi-

cions of dishonest conduct in a servant to-

wards himself; 8 C. B. N. S. 597.

Other cases in which the privilege was
sustained are statements by a school superin-

tendent of liis reason for revoking the cer-

tificate of a teacher ; Rausch v. Anderson,

75 111. App. 526 ; a report of a committee ap-

pointed at a public school meeting to inves-

tigate the financial report of the school trus-

tees; Lent V. Underbill, 54 App. Div. 609,

66 N. Y. Supp. 1086; the official report of the

principal of a school to the city superintend-

ent concerning the work of a teacher ; Walk-
er V. Best, 107 App. Div. 304, 95 N. Y. Supp.

151 ; the report of a committee appointed by

the governor of a state to Investigate charg-

es against a state board of charities; In re

Investigating Commission, 16 R. I. 751, 11

Atl. 429; a report of grand jurors to the

court; Rector v. Smith, 11 la. 302; state-

ments by the superintendent of a city water

department in response to an inquiry from

his superiors ; Stevenson v. Ward, 48 App.

Div. 291, 62 N. Y. Supp. 717 ; the report of a

committee of aldermen appointed to investi-

gate charges against a saloon keeper, made
in the course, of their official duty; Weber v.

Lane, 99 Mo. App. 69, 71 S. W. 1099 ; charg-

es by the superintendent of a state charita-

ble institution against the head of a depart-

ment under him; Hemmens v. Nelson, 138

N. Y. 517, 34 N. B. 342, 20 L. R. A. 440.

A publication by a newspaper of an article

without Inquiry Is not privileged because re-

ceived from a regular correspondent ; Schuyl-

er V. Busbey, 68 Hun 474, 23 N. Y. Supp. 102.

Communications between an applicant for a

patent and the patent office touching an unis-

sued patent are not privileged; Edison B.

~L. Co. V. Lighting Co., 44 Fed. 294.

As to statements made to commercial agen-

cies, see that title; [1808] A. C. 390 ; 14 Col.

L. Rev. 187, article by Prof. Jeremiah Smith.

Whenever it is right, in the interest of

society, for one person to communicate to

another what he believes or has heard con-

cerning any person's conduct or character, it

is a privileged occasion; Poll. Torts 256; L.

R. 5 Q. B. 11. Thus a solicitor to his client

about the soundness of a. security, or a fa-

ther to his daughter about her suitor ;
Poll.

Torts 256 ; a creditor of a firm in liquidation

to another of its creditors as to a member of

the debtor firm; L. R. 4 Ex. 232; communica-

tions addressed to a person in public posi-

tion relating to the redress of grievances; 5

E. & B. 344. Where the defendant dismissed

the plaintife from its service on account of

gross neglect of duty, a statement by the de-

fendant to its servants of the reason for

plaintiff's dismissal is a privileged communi-

cation. The occasion being privileged, the

communication is so, unless the plaintiff can

show that it was malicious; [1891] 2 Q. B. 189.

In making privileged communications of a

confidential kind, the failure to use the ordi-

nary means of insuring privacy will destroy

the privilege ; L. R. 9 C. P. 393.

If the occasion be privileged the plaintiff

must prove malice ; that is dishonest or reck-

less ill-will. To constitute malice there must

be something more than the absence of rea-

sonable ground for belief; Poll. Torts 262.

See 8 Harv. L. Rev. 9 ; Confidential Commti-
NiCATiosrs ; Libel ; Malice ; Justification;

Slandeb.

PRIVILEGED COPYHOLDS. Those copy-

holds which are held according to the custom

of the manor and not according to the vjill

of the lord. They include ancient demesne
and customary freehold. See Customabt
Copyhold; 2 Woodd. Lect. 33; Lee, Abs. 63;

1 Crabb, R. P. 709, 919; 2 Bla. Com. 100.

PRIVILEGED DEBTS. Those which an

executor or administrator, assignee in bank-

ruptcy, etc., may pay in preference to others,

such as funeral expenses, servants' wages,

and doctors' bills during last sickness, etc.

See Privilege; Administbatoe.
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PRIVILEGED DEED. In Scotch Law. An
Instrument, for example, a testament, in the
execution of which certain statutory formali-
ties usually required are dispensed with, ei-

ther from necessity or expediency. Erskine,
Inst. 3. 2. 22; Bell, Diet.

PRIVILEGED VILLEINAGE. Villein soc-

age. 1 Steph. Com. 188, 223. See Socage.

PRIVILEGES AND IMMUNITIES. The
words privileges and immunities are used in

the I4th amendment of the United States
constitution, and in other parts of that doc-

ument, and were also used in the Articles

of Confederation. They are such privileges

as are fundamental, which belong to the citi-

zens of all free governments and which have
at all times been enjoyed by citizens of the
United States; Slaughter House Cases, 16
Wall. (U. S.) 76, 21 L. Ed. 394; Spies v.

Illinois, 123 U. S. 150, 8 Sup. Ct. 21, 31 L.

Ed. 80 ; O'Neil v. Vermont, 144 U. S. 361, 12

Sup. Ct. 693, 36 L. Ed. 450.

These have been enumerated as some of

the principal privileges: Protection by the
government, the enjoyment of life and liber-

ty, with the right to acquire and possess

property of every kind, and to pursue and
obtain happiness and safety; subject never-

theless to such restraints as the government
may justly prescribe for the general good of

the whole. The right of a citizen of one
state to pass through or reside in any other

state, for purposes of trade, agriculture, pro-

fessional pursuits, or otherwise ; to claim the

benefit of the writ of habeas corpus, to in-

stitute and maintain actions of every kind
in the courts of the state, to take, hold, and
dispose of property, and an exemption from
higher taxes or impositions than are paid by
other citizens of the state; Corfield v. Cor-
yell, 4 Wash. C. C. 371, Fed. Cas. No. 3230.

This enumeration by Mr. Justice Washing-
ton in the leading case, of Gorfleld v. Coryell
has acquired a somewhat historic value. It

has been much quoted and in the Slaughter
House Cases, 16 Wall. 36, 75, 21 L. Ed. 394,

it is largely quoted by Mr. Justice Miller as
a definition which had been adopted in the
main by that court.

Another definition more general in its

character was one of counsel, arguendo. In

Spies V. Illinois, 123 U., S. 131, 150, 8 Sup.

Ct. 21, 22, 31 L. Ed. 80. "I hold the privilege

and immunity of a citizen of the United
States to be such as have their recognition in

or guaranty from the Constitution of the
United States." And of this Mr. Justice

Field, in his dissenting opinion in O'Neil v.

Vermont, 144 U. S. 323, 361, 12 Sup. Ct. 693,

36 L. Ed. 450, said that, while it might be dif-

ficult to define the terms so as to cover all the

privileges and immunities of citizens of the

United States, "after much reflection, I thin)?

the definition given at one time before this

court by a distinguished advocate—Mr. John
|

Randolph Tucker of Virginia—^is correct,"

quoting his words as above. It Is, however,

to be noted that a citizen pf a state passing

through or residing in any other state is en-

titled to no greater privileges and immuni-

ties than are possessed by the citizens of the

latter state; Detroit v. Osborne, 135 U. S.

492, 10 Sup. Ct. 1012, 34 L. Ed. 260.

The privileges and immunities of a citi-

zen of the United States and those of a state

are distinct from each other, and it is only

the former which are placed' by the 14th

amendment under the protection of the fed-

eral constitution; the latter, whatever they

may be, are not intended to have any addi-

tional protection by this paragraph of the

amendment; In re Kemmler, 136 U. S. 436,

10 Sup. Ct. 930, 34 L. Ed. 519; Slaughter-

House Cases, 16 Wall. (U. S.) 36, 74, 21 L.

Ed. 394; Com. v. Milton, 12 B. Monr. (Ky.)

212, 54 Am. Dec. 522 ; U. S. v. Anthony, Fed.

Cas. No. 14,459, 11 Blatchf. 200.

The privileges and immunities protected

by the amendment are those of national citi-

zenship; Walker v. Sauvinet, 92 U. S. 90,

23 L. Ed. 678; such as arise out of the es-

sential character of the national govern-

ment; Slaughter-House Cases, 16 Wall. (U.
S.) 36, 74, 21 L. Ed. 394; Ex parte Kinney,
Fed. Cas. No. 7,825, 3 Hughes 9; In re
Kemmler, 136 U. S. 436, 10 Sup. Ct. 930, 34
L. Ed. 519; State v. McCann, 21 Ohio St.

198; and belong to the citizens of all free
governments ; O'Neil v. Vermont, 144 U. S.

361, 12 Sup. Ct. 693, 36 L. Ed. 450; Spies v.

Illinois, 123 U. S. 150, 8 Sup. Ct. 21, 31 L.

Ed. 80; Slaughter-House Cases, 16 Wall.
(U. S.) 36, .21 L. Ed. 394; those common to

the citizens of the states ; Paul v. Virginia,

8 Wall. (U. S.) 168, 19 L. Ed. 357; they are
that limited class depending immediately up-
on the constitution of the United States;
Charge to Grand Jury, Fed. Cas. No. 18,260.

They are such only as pertain to citizenship
of the United States as distinguished from
state citizenship; Rosenthal v. New York,
226 U. S. 260, 33 Sup. Ct. 27, 57 L. Ed. 212,
Ann. Cas. 1914B, 71.

Before the adoption of this amendment,
the rights known as privileges and immuni-
ties of the citizens of the states (with a few'
exceptions specifically named in the federal
constitution) depended for protection exclu-
sively upon the states, and it was not the
purpose of the amendment to subject them
to the control of congress. The citizens of
the states, as such, are left to the state gov-
ernments for security and protection in re-

spect to such rights ; Slaughter-House Cases,
16 Wall. (U. S.) 36, 21 L. Ed. 394. The
amendment adds nothing to the rights of
one citizen as against another; U. S. v.

Cruikshank, 92 U. S. 543, ?3 L. Ed. 588;
Ward V. Flood, 48 Cal. 36, 17 Am. Rep. 405

;

nor does it control the power of the state
over its own citizens; Short v. State, 80
Md. 392, 31 Atl. 322, 29 L. R. A. 404.
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It applies only to such privileges and im-

munities as existed when it was adopted;
Minor v. Happersett, 21 Wall. (U. S.) 162,

22 L. Ed. 627 ; Ward v. Flood, 48 Cal. 36, 17

Am. Rep. 405; and secures them against im-

pairment or invasion hy the states ; XJ. B. v.

Cruikshank, 92 V. S. 543, 23 L. Ed. 588;

id., 1 Woods, 308, Fed. Cas. No. 14,897; Ward
V. Flood, 48 cal. 36, 17 Am. Rep. 405.

The police power of the state and its au-

thority for the protection of lite, health and
property of its citizens are unimpaired; Pace
V. Alabama, 106 U. S. 583, 1 Sup. Ot. 637, 27

L. Ed. 207 ; Slaughter-House Oases, 16 Wall.

(U. S.) 36, 21 L. Ed. 394; Munn v. People,

69 111. 80 ; Frasher v. State, a Tex. App. 263,

30 Am. Rep. 131; Green v. State, 58 Ala.

190, 29 Am. Rep. 739. Not only the supreme
court, but judges generally, have been dis-

inclined to define broadly what are the

privileges and Immunities protected by the

14th amendment as appertaining to citizen-

ship of the United States, except to charac-

terize them as those "which owe their ex-

istence to the federal government, its nation-

al character, its constitution or its laws."

There have been suggested as illustrations

in various cases, In addition to those cited

supra, the right of free transit ifrom one

state to another and to the federal capital;

of access to sea-ports, public offices and
courts ; protection upon the high seas or in

foreign countries; the right of petition; of

peaceable assemblage; the privilege of the

writ of Uaheas corpus; the right to become
a citizen of any state by residence therein

;

and the right to use the navigable waters of

the United States; Slaughter-House Oases,

16 Wall. (U. S.) 36, 21 L. Ed. 394; State v.

Medbury, 3 R. I. 141 ; Crandall v. State, 10

Conn. 343; Oliver v. Washington Mills, 11

Allen (Mass.) 281; Cooley, Const. Lim. (4th

Ed.) 498. As deprecating a general defini-

tion, see McCready v. Virginia, 94 U. S. 391,

24 L. Ed. 248. The right of free transit

through or from a state has been declared

to be a privilege and immunity secured by

art. IV, sec. 2, of the United States constitu-

tion and a statute prohibiting laborers from
leaving the state without a license was held

void on that ground, it being unnecessary to

consider it as affected by the 14th amend-
ment; Joseph V. Randolph, 71 Ala. 499, 46

Am. Rep. 347. The same right is protected

against adverse legislation by decisions of

the United States supreme court; Smith v.

Turner, 7 How. (U. S.) 283, 12 L. Ed. 702;

Crandall v. Nevada, 6 Wall. (U. S.) 35, 18

K Ed. 745; Ward v. Maryland, 12 Wall. (U.

S.) 418, 20 L. Ed. 449; in which cases the

same result is reached upon different

grounds. The states are not prohibited from
abridging any rights and immunities of their

own citizens except such as are protected by
express provisions of the federal constitu-

tion; State T. Strauder, 11 W. Va. 745, 27

Am. Rep. 606; Short v. State, 80 Md. 392,

31 Atl. 322, 29 L. R; A. 404.

Whether the privileges and immunities re-

ferred to in the 14th amendment include

those protected by the first eight amend-
ments is a point touched upon, but not de-

termined or discussed at large, by the su-

preme court. See Spies v. Illinois, 123 U. S.

131, 8 Sup. Ot. 22, 31 L. Ed. 80; O'Neil v.

Vermont, 144 U. S. 323, 361, 12 Sup. Ct. 693,

36 L. Ed. 450; Re Kemmler, 136 U. S. 436,

446, 10 Sup. Ct 930, 34 L. Ed. 519 ; Hodgson
v. Vermont, 168 U. S. 262, 18 Sup. Ct. 80, 42
L/. Ed. 461 ; Guthrie, Fourteenth Amend. 62-
65. It has been held in a state court that
this amendment does not extend the opera-

tion of the 4th and 5th amendments; State
V. Atkinson, 40 S. O. 363, 18 S. E. 1021, 42
Am. St. Rep. 877.

Privileges and immunities protected by the
constitution are the enjoyment, on terms of

equality with others in similar circum-
stances, of pursuing a trade and of acquir-
ing, holding and selling property; Powell v.

Pennsylvania, 127 U. S. 678, 8 Sup. Ct. 992,

1257, 32 L. Ed. 253; Mason v. Missouri, 179
U. S. 328, 21 Sup. Ct. 125, 45 L. Ed. 214 (and
there are a number of dicta to the effect

that the right to follow the ordinary callings

of life is a privilege of citizens of the United
States; Butchers' Union S. H. & Ij. S. L.

Co. V. Slaughter-House Co., Ill U. S. 746,

762, 4 Sup. Ct. 652, 28 U Ed. 585; PoweU v.

Pennsylvania, 127 U. S. 678, 684, 8 Sup. Ct.

992, 1257, 32 I/. Ed. 253; Hodges v. U. S.,

203 U. S. 1, 35, 27 Sup. Ct. 6, 51 L. Ed. 65) ;

the right of an individual or class not to be
singled out as a special subject of hostile or
discriminating legislation; Pembina Consol.
S. M. & M. Co. V. Pennsylvania, 125 U. S.

181, 8 Sup. Ct. 737, 31 L. Ed. 650; to be pro-
tected from class legislation; Barbler v.

Connolly, 113 U. S. 27, 5 Sup. Ct. 357, 28 U
Ed. 923.

A corporation is not a citizen secured by
the protection given to privileges and immu-
nities; Ducat V. Chicago, 10 Wall. (U. S.)

410, 19 li. Ed. 972; Pembina Consol. S. M.
& M. Co. V. Pennsylvania, 125 U. S. 181, 8
Sup. Ct. 737, 31 L. Ed. 650; Waters-Pierce
Oil Co. V. Texas, 177 U. S. 45, 20 Sup. Ct.

518, 44 L. Ed. 657; Selover, B. & Co. v.

Walsh, 226 U. S. 112, 33 Sup. Ct. 69, 57 L.

Ed. 146 ; and the same view was taken prior

to this amendment; Bank of Augusta v.

Barle, 13 Pet. (U. S.) 586, 10 L. Ed. 274;
Paul V. Virginia, 8 Wall. (U. S.) 168, 19 U.

Ed. 357; Ducat v. Chicago, 48 111. 172, 95
Am. Dec. 529.

A citizen of the United States has been
said to have a right as such to participate
in foreign and inter-state commerce, to have
the benefit of the postal laws, . to make use
in common with others of the navigable wa-
ters of the United States, to pass from state

to state and into foreign countries ; he may
petition the federal authorities, visit the
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seat of government without being subjected

to the payment of a tax for the privilege;

Crandall v. Nevada, 6 Wall. (U. S.) 35, 18

L. Ed. 745 ; be the purchaser of public lands

on the same terms as others; U. S. v. Wad-
dell, 112 U. S. 76, 5 Sup. Ct. 35, 28 L. Ed.

673 ; Logan v. U. S., 144 XJ. S. 263, 12 Sup.

Ct. 617, 36 L. Ed. 429; participate in the

government if he comes within the conditions

of suffrage, be protected from violence while

exercising his right of suffrage; Logan v.

TJ. S., 144 U. S. 263, 12 Sup. Ct. 617, 36 L.

Ed. 429 ; demand the protection of the gov-

ernment on the high seas or in foreign coun-

tries ; Cooley, Const. 489, 246 ; see Slaughter-

'HoTise Cases, 16 WaU. (tJ. S.) 36, 21 L. Ed.

394; take out patents and copyrights, buy,

sell, or devise United States securities, and
take the benefit of the national bankrupt
laws ; Black, Const. L. 531. A state may not
impose a tax upon travellers passing by pub-
lic conveyance out of the state; Crandall v.

Nevada, 6 Wall. (U. S.) 35, 18 L. Ed. 745;
nor impose conditions upon the rights of citi-

zens of other states to sue its citizens in the

federal courts; Home Ins. Co. v. Morse, 20

Wall. (U. S.) 445, 22 L. Ed. 365; see Coger
V. Packet Co., 37 la. 145; nor deny to color-

ed citizens the privilege of serving on the ju-

ry, because of their color; Strauder y. West
Virginia, 100 U. S. 303, 25 L. Ed. 664; Vir-

ginia V. Rives, 100 U. S. 313, 25 L. Ed. 667;
Re Virginia, 100 U. S. 339, 25 L. Ed. 676;
or to citizens who have become such by natu-
ralization; Com. V. Towles, 5 Leigh (Va.)

743.

Trial by jury Is not a privilege or immu-
nity which the states are prevented by the

14th amendment from abridging; Walker v.

Sauvinet, 92 V. S. 90, 23 L. Ed. 678; Max-
well v. Dow, 176 U. S. 581, 20 Sup. Ct. 448,

494, 44 L. Ed. 59/; but citizens of African

descent cannot be excluded from jury duty,

on account of race or color, whether the dis-

crimination is by statute or in the adminis-

tration of the' law independently of it;

Strauder v. West Virginia, 100 U. S. 303,

25 L. Ed. 664; In re Virginia, 100 U. S. 339,

25 L. Ed. 676; Neal v. Delaware, 103 U. S.

370, 26 L. Ed. 567; Bush v. Kentucky, 107
U. S. 110, 1 Sup. Ct. 625, 27 L. Ed. 354 ; but
if there is no discrimination on account of

race or color and the jury be drawn wholly
of white persons, it is valid; Bush v. Ken-
tucky, 107 U. S. 110, 1 Sup. Ct. 625, 27 L.

Ed. 354 ; Hicks v. Com., 3 Ky. Law Rep. 87.

A white man may not complain that negroes
were excluded from the jury which tried
him; Com. v. Wright, 79 Ky. 22, 42 Am.
Rep. 203. The exclusion of Chinese from
juries is valid ; State v. Ah Chew, 16 Nev.
50, 40 Am. Rep. 488.

The right to practice law is not such a
privilege or immunity as is protected by the
federal constitution; Bradwell v. Illinois, 16

Wall. (U. S.) 130, 21 L. Ed. 442; In re Lock-
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wood, 154 U. S. 116, 14 Slip. Ct. 1082, 38 L.

Ed. 929; In re Taylor, 48 Md. 28, 30 Am.
Rep. 451 ; nor the right to marry ; Ex parte

Kinney, 3 Hughes 9, Fed. Cas. No. 7,825;

nor the right to vote; U. S. v. Cruikshank,

92 U. S. 543, 23 L. Ed. 588; Minor v. Hap-
persett, 21 Wall. 162, 22 L. Ed. 627; Van
Valkenburg v. Brown, 43 Cal. 43, 13 Am. Rep.

136; Spencer v. Board of Registration, 1

MacArthur (D. C.) 169, 29 Am. Rep. 582; Peo-

ple V. Barber, 48 Hun (N. X.) 198; nor the

right to practise medicine ; Ex parte Spinney,

10 Nev. 323 ; State v. Carey, 4 Wash. 424, 30

Pac. 729 ; nor to seU intoxicating liquors

;

Eilenbecker v. District Court, 134 U. S. 31, 10

Sup. Ct 424, 33 L. Ed. 801; nor of fishery;

McCready v. Virginia, 94 U. S. 391, 24 L.

Ed. 248; nor the right of marriage as be-

tween different races; Green v. State, 58

Ala. 190, 29 Am. Rep. 739 ; Ex parte Francois,

3 Woods 367, Fed. Cas. No. 5,047; State v.

Gibson, 36 Ind. 389, 10 Am. Rep. 42 ; State v.

Reinhardt, 63 N. C. 547'; Frasher v, State, 3

Tex. App. 263, 30 Am. Rep. 181 ; see Conner
V. Elliott, 18 How. (tr. S.) 591, 15 L. Ed. 497;
nor the privilege of attending the public

schools of the state; Ward v. Flood, 48 Cal.

36, 17 Am. Rep. 405; Bertonneau v. Board,
3 Woods 177, Fed. Cas. No.' 1,361; Claybrook
V. Owensboro, 16 Fed. 297; nor the right of

free education; State v. Maryland Institute,

87 Md. 643, 41 Atl. 126; nor the use of the
mails for remitting money to a lottery com-
pany; Dauphin v. Key, 4 MacArthur (D. C.)
203; nor the right to associate as a military
company and drill vnth arms, pot be'e'Ueniy

regular state organized militiS*stinction be-

lUlnois, 116 U. S. 252, 6 Sup. Ct. 580,"29"i3.^

Ed. 615 ; nor to use the national flag for ad-
vertising purposes ; Halter v. Nebraska, 205
U. S. 34, 27 Sup. Ct. 419, 51 L. Ed. 696, 10
Ann. Cas. 525. Nor is a registration: law for
certain cities, though there be but one in
the class affected by it; Mason v. Missouri,
179 U. S. 328, 21 Sup. Ct. 125, 45 L. Ed. 214;
nor a classification of towns; Williams v.

Eggleston, 170 TJ. S. 304, 18 Sup. Ct. 617,
42 L. Ed. 1047 ; nor to have a controversy in
the state court prosecuted or determined by
one form of action rather than by another;
Iowa C. R. Co. V. Iowa, 160 U. S. 389, 16
Sup. Ct. 344, 40 L. Ed. 467 ; nor to ride in a
particular car or part of a public convey-
ance ; Chilton v. R. Co., 114 Mo. 88, 21 S. W.
457, 19 L. R. A. 269, where a regulation re-
quiring negroes to ride in separate cars was
held to violate no constitutional right.

In Miller v. Texas, 153 U. S. 535, 14 Sup.
Ct. 874, 38 L. Ed. 812, it was held that a
state statute prohibiting the carrying of dan-
gerous weapons does not abridge the privi-

leges and immunities of citizens of the Unit-
ed States as defined in the Slaughter House
Cases, 16 Wall. (U. S.) 36, 21 L. Ed. 394;
Crandall v. Nevada, 6 Wall. (U. S.) 35, 18
L. Ed. 745; Ward t. Maryland, 12 WaU.
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(U. S.) 163, 20 L. Ed.- 260; and to the- same
efeect is State v. Workman, 35 W. Va. 367,
M S. E. 9, U L. E. A. 600.

Among -statutes which have been held not
to abridge the privileges or immunities of
citizens are: Requiring that every child at-

tending school shall be vaccinated ; Bissellv.
Davison, 65 Conn. 183, 32 Atl. 348, 29 L. R.
A. 251 ; Jacobson v. Massachusetts, 197 U.
S. 11, 25 Sup. Ct. 358, 49 L. Ed. 643, 3 Ann.
Cas. 765 ; that policies of insurance shall not
be issued vyithout securing a charter of in-

corporation; Com. V. Vrooman, 164 Pa. 306,

30 Atl. 217, 25 L. R. A. 250, 44 Am. St. Rep.
603 ; that -coiitractors shall accept no more
than eight hours' work in twenty-four except
in cases of necessity; People v. Warren, 77

Hun 120, 28 N. T. Supp. 303 ; that every per-

son before registration for election must be
able to read and write ; Stone v. Smith, 159

Mass. 413, 34 N. B. 521; that one who sells

patents shall file an authenticated copy of

the letters patent and an aflBdavit that such

letters are genuine; Reeves v. Corning, 51

Fed. 774 (distinguishing Castle v. Hutchin-

son, 25 Fed. 394) ; that women shall not be

employed in saloons, theatres, etc., where liq-

uor is sold ; In re Considine, 83 Fed. 157

;

that minors shall not remain therein ; People

V. Japinga,.115 Mich. 222, 73 N. W. Ill; pro-

hibiting plumbers from exercising their call-

ing without a certificate from a board of ex-

aminers; People V. Warden of City Prison,

81 Hun 434, 30 N. T. Supp. 1095 ; requiring

that the seller of fertilizers shall take out a
license; American Fertilizing Co. v. Board

- •; '^culture, 43 Fed. 609, 11 L. R. A. 179;
ind '{he'.-'..g'i!it^,^',;':jg on the banking business

^e_. I^uitP.d^^ij' with the provisions of an act re-

lating thereto; State v. Scougal, 3 S. D. 55,

51 N. W. 858, 15 L. R. A. 477, 44 Am. St.

Rep. 756; regulating the right to practise

medicine; Brooks v. State, 88 Ala. 122, 6

Sotith. 902; State v. Green, 112 Ind. 462, 14

N. B. 352; dentistry; Gosnell v. State, 52

Ark. 228, 12 S. W. 392; State v. Creditor, 44

Kan. 565, 24 Pac. 346, 21 Am. St. Rep. 306
(but such regulation cannot discriminate

against citizens of other states ; State v.

Hinman, 65 N. H. 103, 18 Atl. 194, 23 Am.
St. Rep. 22); suppressing a nuisance; In re

Hong Wah, 82 Fed. 623 ; regulating .or pro-

hibiting the sale of liquor within a state.

See LiQtroB Laws.,

. Refusal to any person of the accommo-
dations of any public conveyance or place

of amusement; U. S. v. Stanley, 109 U. S. 3,

3 Sup. Ct. 18, 27 L. Ed. 835; refusing to

allow colored children to attend the pub-
lic schools; Lehew v. Brummell, 103 Mo.
546, 15 S. W. 765, 11 U R. A. 828, 23 Am.
St. Rep. 895 (but see State v. Dufty, 7 Nev.

342^ 8 Am. Rep. 713) ; excluding persons of

color not taxed, in an enumeration of in-

habitants for the purpose of reorganizing a
senatorial district; People v. Board of

Sup'rs, 19 N. Y. Supp. 978; the establish-

ment of separate schools for white and color-

ed children ; McMillan v. School Committee,
107 N. C. 609, 12 S. B. 330, 10 L. R. A. 823;

do not abridge the privileges or immunities
of citizens; nor does a statute prohibiting

the intermarriage of white and colored per-

sons; State V. Relnhardt, 63 N. O. 547.

See Civil Rights ; DtJE Pkocess of Law
;

Pbotection of the Law ; Libebty of Con-
teact; Schools.

PRIVILEGIUM (priva lex, 1. e. de uno
homme). In Civil Law. A private law in-

flicting a punishment or conferring a re-

ward. Calvinus, Lex. ; Cicero, de Lege 3,

19; pro Domo 17; Vicat, Voc. Jur. Every
peculiar right by which one creditor or class ,

of creditors is preferred to another in per-

sonal actions. Vicat, Voc. Jur. Every privi-

lege granted by law in derogation of common
right. Mackeldey § 188. A claim or lien

on a thing, which once attaching, continues

till waiver or satisfaction, and which exists

apart from possession. So at the present

day in maritime law; e. g. the lien of sea-

men on ship for wages. 2 Pars. Marit. Law
561. See Privilege.

PRIVILEGIUM CLERICALE (Lat.). Ben-
efit of clergy, which see.

PRIVILEGIUM, PROPTER, PROPERTY.
A qualified property in animals ferm naturw,
i. e. a privilege of hunting, taking, and kill-

ing them, in exclusion of others. 2 Bla. Com.
394.

PRIVITY. The mutual or successive re-

lationship to the same rights of propertjr. 1

Greenl. Ev. § 189; Stacy v. Thrasher,' 6

How. (U. S.) 60, 12 L. Ed. 337; Bailey v.

Sundberg, 49 Fed. 58a, 1 C. C. A. 387, 1 U.

S. App. 101; Hummel v. Bank, 2 Colo. App.
571, 32 Pac. 72. See Peivies.

PRIVITY OF CONTRACT. The relation-

ship which subsists between two contracting
parties.

From the nature of the covenant entered
Into by him, a lessee has both privity of

contract and of estate; and though by an
assignment of his lease he may destroy his

privity of estate, still the privity of con-

tract remains, and he is liable on his cove-

nant notwithstanding the assignment ; Dougl.
458, 764; Viner, Abr. ; Stacy v. Thrasher, 6
How. (U. S.) 60, 12 L. Ed. 337.

See Causa Peoxima now Remota Spbcta-
ttjb; Third Pasties.

PRIVITY OF ESTATE. Identity of title

to an estate.

The relation which subsists between a
landlord and his tenant.

It is a general rule that a termor cannot
transfer the tenancy or privity of estate

between himself and his landlord without
the latter's consent : an^ assignee who comes
in only in privity of estate is liable only
while he continues to be legal assignee ; that
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is, while In possession under the assign-

ment; Bac. Abr. Covenant (14); Woodf.
Landl. & T. 2G1 ; Viner, Abr. ; Washb. R. P.

PRIVITY OF POSSESSION. To establish

this, the later occupant must enter under the

prior one, and must obtain his possession

either by purchase or deed. When the pos-

session is actual, it may commence in parol

without deed or writing; and it may be
transferred or pass from one occupant to

another by parol, bargain, and sale, accom-
panied by delivery. All the law requires is

continuity of possession, where it is actual

;

• Shuffleton v. Nelson, 2 Sawy. 545, Fed. Gas.

No. 12,822; Vance v. Wood, 22 Or. 77, 29

Pac. 73.

PRIVY. One who is a partaker or has
any part or interest in any action, matter,

or thing.

PRIVY COUNCIL. The chief council of

the sovereign, called, by pre-eminence, "the

Council," composed o? those whom the king

appoints. 1 Bla. Com. 229.

The number was anciently twelve; after-

wards it was increased to an inconvenient

number and was thereupon (1679) limited

to thirty, of whom fifteen were the prin-

cipal officers of state virtute offlcU, ten were
lords and five were commoners. The num-
ber is now indefinite. With the exception of

those of them who are cabinet ministers, the

Privy councillors are not now ordinarily

summoned to advise the king. The cabinet

ministers are those members of the Council

who actually conduct the business of the

government. Privy councillors are made by

the king's nomination, without either patent

or grant. They have the title of "Right Hon-
ourable" during the life of the monarch who
created them ; they are subject to removal

' at his discretion.

Formal meetings of the Council for the

discharge of official business are held about

ten times a year, but only a small number of

the members are summoned to these meet-

ings. Orders in Council, and other matters

resolved on by the cabinet, with the ap-

proval of the king, are brought forward and
passed without discussion.

A committee of the Privy Council Is called

the Judicial Committee of the Privy Coun-
cil and possesses extensive appellate juris-

diction. See that title ; Cottbts of England ;

CuBiA Regis ; Cabinet ; Oedeks in Coun-
cil.

PRIVY PURSE. The income set apart for

the sovereign's personal use.

PRIVY SEAL. In English Law. A seal

which the king uses to such grants or things

as pass the great seal. Co. 2d Inst. 554.

A seal of the British government which is

aflSxed to docuihents not requiring the great

seal. Encycl. Br.

PRIVY SIGNET. The seal which is first

used in making grants, etc., of the crown.

It is always in custody of the secretary of

state. 2 Bla. Com. 347; 1 Steph. Comm. 598.

PRIVY TOKEN. By stat. 33 Henry VIII.

c. 1, punishment Is provided against those

evil-disposed persons who devised how they

might unlawfully get into their possession

goods, chattels, and jewels of other persons

by "privy tokens and counterfeit letters in

other men's names," unto divers persons

their friends and acquaintances, by color

whereof they have unlawfully obtained the

same. A false privy token within the stat-

ute has generally been taken to denote some
seal, visible mark, or thing, as a key, a ring,

etc. 13 Viner, Abr. 460. When one makes
use of a false token, he is indictable for the

cheat, though the act is not larceny; 1 Bish.

Or. L. § 585. But when the consent obtained

covers no more than the possession, and
the goods are converted to his own use, the

offence becomes larceny ; 1 Leach, 420 ; East,

PL Cr. 691. See False Token ; Cheat.

PRIVY VERDICT. One which is deliver-

ed privily to a judge out of court

PRIZE. In Maritime Law. The appre-

hension and detention at sea of a ship or

other vessel, by authority of a belligerent

power, either with the design of appropri-

ating it, with the goods and effects It con-

tains, or with that of becoming master of

the whole or a part of its cargo. 1 C. Rob.

228. See Bened. Adm. § 509.

The vessel or goods thus taken.

Goods taken on land from a public enemy
are called booty; and the distinction be-

tween a prize and booty consists In this,

that the former is taken at sea and the

latter on land.

A lawful prize includes enemy's property

captured on the high seas or in territorial

waters belonging either to the captor or to

the enemy, and property of neutrals caj)-

tured and confiscated for breach of block-

ade or as contraband of war; Rlsley, Iiaw
of War 144.

In order to vest the title of the prize in

the captors, it must ordinarily be brought
with due care into some convenient port
for adjudication by a competent court. But
circumstances may render such a step im-
proper; and of these the captor must be
the judge. In making up his decision, good
faith and reasonable discretion are required;

Jecker v. Montgomery, 18 How. (U. S.) 110,

15 L. Ed. 311; 1 Kent 101. The condemna-
tion must be pronounced by a prize court of
the government of the captor sitting in the
country of the captor or his ally ; The San-
tissima Trinidad, 7 Wheat. (U. S.) 283, 5 L.

Ed. 454; the prize court of an ally cannot
condemn.

Strictly speaking, as between the bellig-

erent parties the title passes, and is vested
when the capture Is complete; and that
was formerly held to be complete and per-

fect when the battle was over, or the flag
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hauled down, and the spes recuperandi was
gone. Later, twenty-four hours' possession
was required, and In still later times it was
considered that the captured vessel -must be
brought infra prcesidia (.Q. v.) to a place of
safety. But by the modem usage of nations
this is not sufficient to change the property.
A judicial tribunal must pass upon the case

;

and the property is not charged in favor of

a neutral vendee or recaptor, so as to bar
the original owner, until a regular sentence
of condemnation; 1 Kent 102; 1 C. Rob.
135; but this rule is not inflexible.

A neutral ship in the employment of a
belligerent is, as well as the enemy's cargo,

subject to capture; The City of Mexico, 24
Fed. 33. Where a vessel is captured by the
army it is not subject to condemnation as
prize; The Nuestra Senora de Eegla, 108 U.
S. 92, 2 Sup. Ot. 287, 27 L. Ed. 662.

Formerly prizes could be brought into a
neutral port and kept there until condemned
by a prize court sitting in the belligerent's

territory ; but it is probable that, at present,

this right would be limited to cases arising
out of stress of weather, lack of supplies,

etc., and only for such length of time as
necessity requires; Risley, Law of War, 176.

All captures are made for the govern-
ment; The Dos Hermanos, 10 Wheat. (U.
S.) 306, 6 L. Ed. 328; and the title to cap-
tured proi)erty always vests primarily in the
government of the captors. The rights ot
individuals, where such rights exist, are the
result of local law or regulation ; The Flor-

ida, 101 U. S. 42, 25 L. Ed. 898 ; 2 Kuss. &
M. 56. The government may restore a prize,

and the courts cannot condemn captured

property that had been restored under a

treaty of peace before decree; Manila Prize

Oases, 188 U. S. 254, 23 Sup. Ct. 415, 47 L.

Ed. 463.

The question of prize or no prize in Eng-
land is triable only in a court of admiralty
under a commission from the crown, with an
appeal to the crown In council, for the

crown reserves the right to decide such

questions by its own authority and does

not commit its determination to any mu-
nicipal court.

Under the prize laws of the United States

a ship includes a torpedo steam launch;
U. S. V. Steever, 113 U. S. 747, 5 SUp. Ct.

765, 28 L. Ed. 1133.

Where there is a probable cause to be-

lieve that a vessel Is liable to capture^ it is

proper to take her and subject her to the
examination and adjudication of a prize

court; Talbot v. The Amelia, 4 Dall. (U.

S.) 34, 1 L. Ed. 730. Circumstances creating

a reasonable suspicion of conduct warrant-
ing her capture are sufficient ; The George, 1

Mas. 24, Fed. Cas. No. 5,328.

A captured vessel is usually put in charge
of a prize master, whose duty is, imme-
diately on his arrival in port, to institute

proceedings for condemnation. He Is a

bailee for the captors, and may become
liable for negligence resulting in loss to

them, for demurrage, etc.; 2 Halleck, Int.

L., Baker's ed. 391. A captor should bring

his prize, as speedily as may be consistent

with his other duties, within the jurisdic-

tion of a competent prize court, though un-

der imperious circumstances, he may take it

to a foreign port or even sell it. The pro-

ceeds of a sale must be subject to the order
of a prize court.

Rules are to be found in article 11 of the

Naval War Code of 1900, withdrawn In 1904.

Articles 5-8 of the Convention Relative to

Certain Restrictions on the Exercise of the

Right of Capture in Maritime War lay down
regulations regarding the crews of enemy
merchantships captured by a belligerent.

A captor's right of prize may be forfeited

in various ways, as by delay in seeking a
prize court ; cruel treatment of the captured
crew, embezzlement, etc.

By act of March 3,^1899, all laws provid-

ing for prize money are repealed. Refer-
ence may be made to cases arising out of

the Spanish War. U. S. v. Taylor, 188 U. S.

283, 23 Sup. Ot. 412, 47 L. Ed. 477; The Man-
grove Prize Money, 188 U. S. 720, 23 Sup. Ct.

343, 47 L. Ed. 664.

See Peize Cottet; Netitealitt ; Recaptdbb;
Capture; Infea Pb^sidia; Pre-emption.

In Contracts. A reward which is offered

to one of several persons who shall accom-
plish a certain condition; as, if an editor

should offer a silver cup to the iiidlvidual

who shall write the best essay in favor of

peace. In this case there is a contract sub-

sisting between the editor and each person
who may write such essay that he will pay
the prize to the writer of the best essay;

Wolff, Dr. de la Nat. § 675.

PRIZE COURT. In English Law. That
branch of adpiiralty which adjudicates upon
cases of maritime captures made in- time of

war. A special commission issues in Eng-
land, In time of war, to the judge of the ad-

miralty court, to enable him to hold such
court. See AdmibalIy.
Some question has been raised whether

the prize court is or is not a separate court

from the admiralty court. Inasmuch as the
commission is always issued to the judge of

that court, and the forms of proceeding are
substantially those of admiralty, while the

law applicable is derived from the same
sources, the fact that the commission of

prize is only issued occasionally would hard-

ly seem to render the distinction a valid one.

But Lord Mansfield said that the whole sys-

tem of procedure, litigation, and jurispru-

dence is different; Dougl. 613. See Judica-

TUEB Acts.

In the United States, the admiralty courts

discharge the duties both of a prize and an

instance court (g. v.). The district courts are
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prize courts ; Glass v. The Betsey, 3 Dall.

(U. S.) 6, 1 L. Ed. 485. And are given sucli

jurisdiction by the Judicial Code, March 3,

1911, with a direct appeal to the supreme

court.

On the breaking out of hostilities the dis-

trict court appoints commissioners, not ex-

ceeding three, to examine witnesses, etc., un-

der the direction of the court ; one shall be a

retired naval officer, and at least one of the

others shall be a member of the bar of the

court; K. S. § 4621. For the practice see

Bened. Adm. §§ 509-512; 1 Wheat. {U. S.)

494, note;' 2 Wheat. (U. S.) 429, note; and
as to the English practice, 2 Halleck, Int
L)., Baker's ed. 421. Questions of booty may
be referred to the admiralty by the crown;

Knapp, P. O. 360.

If there is probable cause for the seizure

of a vessel that is not a good prize, the cap-

tors may have their costs though the vessel

is not condemned; Hooper v. U. S., 22 Ct.

Cls. 408; they are not liable In damages;

The Rover, 2 Gall. 240, 325, Fed. Cas. No.

12,091; but if a captor unreasonably dela.ys

bringing suit for condemnation, he is liable

for demurrage if the court decrees a restora-

tion; U. S. V. The Nuestra Senora De Regla,

108 U. S. 92, 2 Sup. Ct. 287, 27 L. Ed. 662,

where the United States was held liable for

demurrage from the time when surrender

might have been, made, at the rate fixed by
the charter party. A captor does not lose his

right by delay in sending home a prize for

adjudication, if he thinks it necessary and
uses discretion and good faith; Jecker v.

Montgomery, 18 fiow. (U. S.) 110, 15 L. Ed.

311. It is the usual practice of the prize

court to give freight to the neutral carrier

of enemy's goods that are seized; 3 Phill.

Int. L. 373. The burden of proof that the

prizQ is neutral rests upon the claimant

;

and if he fails to show it, condemnation en-

sues; 2 C. Rob. 77; he must clear himself of

suspicion ; Hooper, v. V. S., 22 Ct. Cls. 408.

A prize court of the captors cannot sit In

neutral territory, though it may in conquer-

ed territory, and in that of a co-belligerent;

2 Halleck, Int. L., Baker's ed. 401.

The decision of a prize court is conclusive

against the subject of the state and as to

the property In the subject-matter against

all parties ; but unlawful condemnation may
subject the state of the captors to demands
for indemnity by a foreign state; id. 407.

But courts of other nations may examine as

to the jurisdiction of a prize court, and if a
condemnation therein was not according to

the rules of international law, may treat it

as a nullity; id. 411. Condemnations of

prize courts are final in actions between in-

dividuals, and as to the vessel condemned,
giving purchasers a good title against all

the world, but do not bind foreign nations,

if wrongfully decreed; Gushing v. XJ. S., 22

Ct. Cls. 1.

There is a clearly marked distinction be-

tween proceedings for prize and forfeiture.

"The libel for prize is fbunded upon the law

of nations, and depends for proof upon the

facts of her acts upon the high seas. The

libel for forfeiture is for the violation of a

municipal statute, and depends upon a set

of facts and circumstances entirely different

from that of piratical aggression. The of-

fences charged are separate and distinct,

and the cause of actjon is in no wise the

same." The City of Mexico, 28 Fed. 150. In

the case of The Itata, it was said that "when

a ship is libelled for prize, and the facts fail

to sustain the libel, but make out a strong

prima facie case of a statutory forfeiture, it

would be the duty of the court to remand

the case for a new libel; but under no cir-

cumstances could a ship be libelled for one

offence, and have a decree entered against

it for another distinct and separate offence."

The Itata, 56 Fed. 505, 515, 5 C. O. A. 608.

The duties of prize courts are thus describ-

ed by Lord Stowell

:

"In forming my judgment, I trust that it

has not for a moment escaped' my anxious

recollection what it is that the duty of my
station calls for from me; namely, not to

deliver occasional and shifting opinions to

serve present purposes of particular national

interests, but to administer, with indiffer-

ence, that justice which the Law of Nations

holds out, without distinction, to independ-

ent States, some kappening to be neutral,

and some belligerent. The seat of judicial

authority is, indeed, locally here, in the bel-

ligerent country, according to the known law
and practice of nations; but the law itself

has no locality. It is the duty of the person

who sits here, to determine this question ex-

actly as he would determine the same ques-

tion, if sitting at Stockholm; to assert no

pretensions on the part of Great Britain

which he would not allow to Sweden in the

same circumstances ; and to impose no duties

on Sweden, as a neutral country, which he
would not admit to belong to Great Britain

in the same character." 1 C. Rob.. 340.

In another case, he says:

"It is to be recollected that this is a court

of the Law of Nations, though sitting here

under the authority of the King of Great
Britain. It belongs to other nations as well

^s to our own; and what foreigners have a
n-lght to demand from it, is the administra-

tion of the Law of Nations simply, and ex-

clusively of the introduction of principles

borrowed from our own municipal jurispru-

dence, to which It is well known they have
at all times expressed no inconsiderable re-

luctance." 6 id. 349.

There are obvious objections to the sys-

tem of national prize courts. Although in

theory they apply international law to cases

coming before them, they are in fact influ-

enced by the municipal laws of their own
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country. In coBsequence, their decisions
have often given rise to controversies, espe-

cially between the belligerent and neutral
states. In 1877, the Institute of Internation-
al Law proposed a reform of the system by
the establishment of a court of five judges,

two to be appointed by the belligerents and
three by neutral powers. At the Second
Hague Conference a Convention Relative to

the Establishment of an International Prize

Court was adopted, consisting of 57 articles,

providing for the jurisdiction and, constitu-

tion of the court and the procedure to be fol-

lowed by it. The international court is a
court of appeal, so that jurisdiction in the

.first instance is still to be exercised by the

prize courts of the belligerent captor. A
number of states refused to sign the Con-
vention, while others objected to the consti-

tution of the court. As it has not yet been

generally ratified, its fate is still in doubt.

Higgins, The Hague Peace Conferences, 407-

444.

Nevertheless, British prize courts have at

times enforced doctrines of prize law which
have been vigorously attacked by other gov-

ernments. The doctrine of "continuous voy-

ages" as applied by the British courts to

contraband, holding that a vessel is liable to

condemnation, even if bound for a neutral

port, if it be shown that the vessel is to go
thence with the same cargo to an enemy port,

is condemned by the majority of continental

writers. Likewise the application of the doc-

trine of "continuous voyages" to blockade,

made by the American prize courts during
the civil war, has called forth protests from
British as well as continental writers. 2
0pp. § 401.

PRIZE-FIGHT. A public prize-fight is an
indictable offence. No concurrence of wills

can justify a public tumult and alarm ; there-

fore, persons who voluntarily engage in a

prize-fight and their abettors are all guilty

of assault; 4 C. & P. 537; Poll. Tort 186, n.

;

1 Cox, C. C. 177 ; 2 Bish. C. L. § 535. Prize-

fights are unlawful, and all persons guilty

of aiding and abetting a prize-fight are guilty

of an assault; 8 Q. B. Div. 534. . See, also.

Com. V. Barrett, 108 Mass. 302; Sullivan v.

State, 67 Miss. 350, 7 South. 275.

To constitute prize-fighting there must be
an expectation of reward to be gained by
the contest or competition, either to be won
from the contestant or to be otherwise
awarded, and there must be an intent to in-

flict some degree of bodily harm on the con-

testant; People v. Taylor, 96 Mich. 576, 56
N. W. 27, 21 L. R. A. 287.

If two persons go out to fight with their

fists, by consent, and do fight with each oth-

er, each is guilty of an assault, although

there is no danger or ill-will ; Com. v. CoU-

berg, 119 Mass. 350, 20 Am. Rep. 328, dis-

agreeing with State v. Beck, 1 Hill (S. C.)

363, 26 Am. Dec. 190; it is no bar to an ac-

tion for assault that the parties fought with
each other by .mutual consent, but such con-

sent may be shown in mitigation of the dam-
ages; Adams v. Waggoner, 33 Ind. 531, 5
Am. Rep. 230; one may recover in an action

for assault and battery, although he agreed
to fight with his adversary ; . for such agree-

ment to breal^ the peace being void, the max-
im volenti non fit injuria does not apply

;

Bell V. Hansley, 48 N. C. 131; mere voluntary

presence at a fight does not, as a matter of

law, necessarily render persons so present

guilty of an assault, as aiding and abetting

in such fight; 8 Q. B. Div. 534 (4 C. & P. 537,

distinguished) ; semMe, mere presence of a

person at a prize-fight affords some evidence

for the consideration of a jury of an aiding

and abetting in such fight ; 8 Q. B. Div. 534.

To constitute a prize-fight it is not essen-

tial that the fight should be with the naked
fist or hand, but the fact that a contest was
had with gloved hands, as also the kind,

size, weight, and other characteristics of the

gloves so used, may be looked to in connec-

tion with the other evidence in the case In

determining whether a contest was a prize-

fight, or merely a sparring or boxing exhibi-

tion without prize or reward to the victor;

State V. Mooi-e, 4 Ohio N. P. 81.

Prize-fighting was not a distinct offence

at common law and participants were in-

dictable and punishable for assault, riot, or

affray; 8 Q. B. Div. 534; 3 C. & M. 314; 2

O. & P. 234; Sullivan v. State, 67 Miss. 350,

7 South. 275.

A spectator at a sparring match is not

partieeps criminis; there is nothing unlaw-

ful in sparring, unless the men fight until

they are so weak that a dangerous fall is

likely to be the result of the game. There-

fore, except in the latter case, death caused

by an injury received during a sparring

match does not amount to manslaughter;

10 Cox, C. C. 371.

In Arkansas equity has power to issue an

injunction to restrain a prize-fight advertised

to take place within its jurisdictional limits

;

35 Am. Law Reg. & Rev. 100; the state ob-

tained an injunction on the ground that a cor-

poration was misusing its franchise and
maintaining its property as a nuisance, al-

though the act complained of was a crime;

143 Ind. 98, 40 N. E. 914, 28 L. R. A. 727,

52 Am. St. Rep. 407. A private citizen can-

not sue to enjoin a prize fight unless he suf-

fers some special injury from it; Louisville

Athletic Club v. Nolan, 134 Ky. 220, 119 S.

W. 800, 23 L. R. A. (N. S.) 1019.

Evidence is not admissible to prove that

such niatches are common and harmless
amusements, practised in the colleges of this

country, nor was there error in refusing to

allow the jury to examine the boxing gloves

used by the respondent ; State v. Burnham,
56 Vt. 445, 48 Am. Rep. 801.

An agreement to engage in a prize-fight
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is a conspiracy to commit a crime; and the

declarations of eltlier party witli reference

to the common object, or in furtherance of

the criminal design, while engaged in its

prosecution, are competent evidence against
the other, though the agreement was made
through backers or other representatives of
the principals and the latter were unknown
to each other; Seville v. State, 49 Ohio St.

117, 30 N. E. 621, 15 U E. A. 516.

Whether a pugilistic encounter is a fight

or boxing exhibition, is not a question upon
which expert testimony is admissible on
the trial of an indictment for engaging in
a prize-flght. The question must be decided
by the jury upon the evidence of what ac-
tually took place, under proper instructions
from the court, and not upon the opinions
of professional pugilists, and others expe-
rienced in such'combats, or the rules adopted
by associations for conducting such contests;
Seville v. State, 49 Ohio St. 117, 30 N. E.
621, 15 L. R. A. 516; but it has also been
held to be a question of law ; People v. Tay-
lor, 96 Mich. 576, 56 N. W. 27, 21 L. R. A.
287.

Statutes prohibiting prize-fights have been
passed in nearly all the states.

By statute it Is even made criminal for
inhabitants of a state by previous agree-
ment made in the state to leave the state
and engage in a fight outside of its limits;
Com. V. Barrett, 108 Mass. 302.

PRIZE PACKAGES. See SalesYlotteet;!

PRO BONO PUBLICO (Lat.). For the
public good.

PRO CONFESSO (Lat. as confessed).

"

In Equity Practice. A decree taken where
the defendant has either never appeared in
the suit, or, after having appeared, has neg-
lected to answer. 1 Dan. Ch. Pr. 479; Ad.
Eq., 8th ed. *328, 330, 374.

A decree pro confesso is not a decree ac-
cording to the prayer of the bill, but should
be made by the court according to what is

proper upon the statements of the bill as-

sumed to be true. After such decree the de-
fendant cannot set up anything in opposition
to it either below or on appeal, except what
appears on the face of the bill. The subject
Is fully considered in Thomson v. Woost'er,

114 U. S: 104, 5 Sup.' Ct. 788, 29 L. Ed. 105.

PRO CONSILIO (Lat.). For counsel
given. An annuity pro consilio amounts to

a condition, but in a feoffment or lease for
life, etc., it Is the consideration, and does
not amount to a condition; for the state of
the land by the feoffment is executed, and
the grant of the annuity Is executory.
Plowd. 412.

PRO DEFECTU EXI.TUS (Lat). For, or
In case of, default of issue. 2 Salk. 620.

PRO DIGNITATE REGALI (Lat.). In
consideration of the royal dignity, 1 Bla.

C!om. 223.

PRO EO QUOD (Lat). In Pleading. For
this that This Is a phrase of aflarmation,

and is sufficiently direct and positive for in-

troducing a material averment. 1 Saund.

'

117; 2 Chit PI. 369-393; Gould, PI. c. 3, S

3^.

PRO FALSO CLAMORE SUO (Lat). A
nominal amercement of a plaintiff for his

false claim, which used to be inserted in a
judgment for the defendant.

PRO FORMA (Lat). As a matter of

form. 2 Kent 245.

Entering a pro forma decree for the sake
of expediting a case on appeal, even though
the court were actuated in doing so by a

sense of public duty, is not sanctioned;

Cramp & Sons S. & B. Bldg. Co. v. Turbine
Co., 228 U. S. 645, 33 Sup. Ct. 722, 57 L. Ed.
1003.

PRO HAC VICE (Lat). For this occa-

sion.

PRO INDIVISO (Lat). For an undivided
part. The possession or occupation of lands
or tenements belonging to two or more per-

sons, and where, consequently, neither
Icnows his several portion till divided.
Bract 1. 5.

PRO INTERESSE SUO (Lat). Accord-
ing to his interest.

PRO L/ESIONE FIDEI (Lat). For
breach of faith. 3 Bla. Com. 52.

PRO LEGATO (Lat). As a legacy.

PRO MAJORI CAUTELA (Lat). From
greater caution.

PRO PARTIBUS LIBERANDIS (Lat).
An ancient writ for partition of lands be-
tween co-heirs. Reg. Grig. 316.

PRO QUERENTE (Lat). For the plain-
tiff ; usually abbreviated pro quer.

PRO RATA (Lat). According to the rate,
proportion, or allowance. A creditor of an
Insolvent estate is to be paid pro rata with
creditors of the same class.

According to a certain rule- or proportion.
19 Am. L. Reg. N. S. 355, n. (U. S. D. C.
Cal.). It is presumed to be used in that
sense In a will ; id.

PRO RE NATA (Lat). For the occasion
as It may arise.

PRO SALUTE ANIM/E (Lat). For the
good of his soul.

PRO TANTO (Lat). For so much. See
Donley v. Hays, 17 S. & H. (Pa.) 400.'

PRO TEMPORE (Lat). For the time be-
ing ; temporary.

PROAMITA (Lat). A grandfather's sis-
ter; a great aunt. Ainsworth, Diet

PRO AVIA (Lat). A great-grandmother.
Ainsworth, Diet

PROAVUNCULUS (Lat). A great-grand-
mother's brother. Ainsworth, Diet.
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PROAVUS (Ijat). Great-grandfather.
This term Is employed in making genea-

logical tables.

PROBABILITY. Likelihood; consonance

to reason; for example, there is a strong

probability that a man of good moral char-

acter, and who has heretofore been remark-
able for truth, will, when examined as a

witness under oath, tell the truth; and, on
the contrary, that a man who has been
guilty of perjury will not, under the same
circumstances, tell the truth: the former
will, therefore, be entitled to credit, while
the latter will not.

PROBABLE. Having the appearance of
truth; appearing to be founded in reason.

PROBABLE CAUSE. A reasonable
ground of suspicion, supported by circum-

stances sufficiently strong in themselves to

warrant a cautious man in the belief that a
person accused is guilty of the offence with
which he is charged. Carl v. Ayers, 53 N.
Y. 17 ; Fugate v. Millar, 109 Mo. 281, 19 S.

W. 71; Clement v. Major, 1 Colo. App. 297,

29 Pac. 19.

Want of probable cause is one of the ele-

ments required to support an action for
malicious prosecution, which title see for
a discussion of the subject See Malicious
Peoseoution.
In extradition cases, probable cause is

made out by proof furnishing good reason
to believe that the crime alleged has been
committed by the person charged with hav-
ing committed it ; Ornelas v. Ruiz, 161 U. S.

502, 16 Sup. Ct. 689, 40 L. Ed. 787. See Ex-
TEADITION,

In cases of municipal seizure for the
breach of revenue, navigation and other
laws, if the property seized is not condemn-
ed, the party seizing is exempted from lia-

bility for such seizure if the court before
which the cause is tried grants a certificate

that there was pro'baMe cause for the seiz-

ure. If the seizure was without probable
cause, the party injured has his remedy at
common law. See The Apollon, 9 Wheat.
(U. S.) 362, 6 Jj. Ed. Ill; Taylor v. U. S., 3
How. (U. S.) 197, 11 L. Ed. 559; Buckley v.

U. S., 4 How. XU. S.) 251, 11 L. Ed. 961;

Jecker v. Montgomery, 13 How. (U. S.) 498,

14 Li. Ed. 240. See Food and Drug Acts.

PROBATE. Originally, relating to jroof;
afterwards, relating to the proof of wills.

In American law, now a general name or

term used to include all matters of which
probate courts have jurisdiction. Johnson v.

Harrison, 47 Minn. 575, 50 N. W. 923, 28 Am.
St. Rep. 382.

PROBATE CODE. The body or system of

law relating to the estates of deceased per-

sons, and of persons under guardianship.

Johnson v. Harrison, 47 Minn. 575, 50 N.

W. 923, 28 Am. St. Rep. 382.

PROBATE COURT. See Coubts of Pro-

bate.

PROBATE DUTY. A tax laid by the gov-

ernment on the gross value of the personal

property of the deceased testator.

'

PROBATE OF A WILL. The proof before

an officer authorized by law that an instru-

ment offered to be proved or registered is the

last will and testament of the deceased per-

son whose testamentary act it is alleged

to be.

Jurisdiction. In England, the ecclesias-

tical courts were the only tribunals in which,

except by special prescription, the validity

of wills of personal estate could be estab-

lished or disputed. Hence in all courts, the

seal of the ecclesiastical court was conclu-

sive evidence of the factum of a will of per-

sonalty; from which it followed that an
executor could not assert or rely on his au-

thority in any other court, without showing
that he had previously established it in the

spiritual court,—the usual proof of which
was the production of a copy of the will by
which he was appointed, certified under the

seal of the ordinary. This was usually call-

ed the probate. The probate of a will was
conclusive as to personalty; but not as to

realty, which could only be settled by an
issue out of chancery or a trial at law; 4

Kent 510.

The ecclesiastical courts had no jurisdic-

tion of devises of lands ; and in a trial at

common law or In equity the probate of a
will is not admissible as evidence, but the

original will must be produced, and proved

the same as any other disputed instrument
This rule has been modified by statute in

some of the states. In New York, the rec-

ord, when the will is proved by the sub-

scribing witnesses, is prima facie evidence,

and provision is made for perpetuating the

evidence. See Jackson v. Hasbrouck, 12

Johns. (N. Y.) 192. In Massachusetts, North

Carolina, and Michigan the probate is con-

clusive of its validity, and a wUl cannot be

used in evidence till proved; Waters v.

Stickney, 12 Allen (Mass.) 1, 90 Am. Dec.

122; 2 Mich. Comp. Laws (1871) 1375; Bat-

tle, Rev. 849. In Pennsylvania, the probate

was held not conclusive as to lands, and, al-

though not allowed by the register's court, it

might be read in evidence ; Smith v. Bonsall,

5 Rawle (Pa.) 80; but see McCay v. Clay-

ton, 119 Pa. 188, 12 Atl. 860; but it becomes
conclusive as to realty, unless within five

years from probate those interested shall

contest its validity. In South Carolina the

will must be proved de novo in the court of

common pleas, though allowed in the ordi-

nary; Gibson v. Brown, 1 N. & McC. (S. C.)

326. In New Jersey, probate is necessary,

'

but it is not conclusive ; Denn v. Allen, 2 N.

J. L. 42; except in actions not commenced
witliin seven years from the probate; N. J.

Rev. Stat 1250. See Exbcutoes and Admin-
ibtbatoks.
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The effect of the probate in this country,

and the rules in regard to jurisdiction, are

generally the same as in England; but, as

no ecclesiastical courts exist in the United

States, probate is granted by some judicial

officer, who performs the part of the ordi-

nary in England, but generally with more

ample powers in relation to the administra-

tion of the estate. See Stieeoqa.te ; Lbttebs

TestamentAET.
The proof of the will is a judicial pro-

ceeding, and the probate a judicial act.

The party propounding the instrument is

termed the proponent, and the party dis-

puting, the contestant. In England, proof

ex parte was called probate in common form,

and proof on notice to the next of kin,

proof in solemn form. In the United States,

generally speaking, proofs are not taken un-

til citation or notice has been issued by the

judge to all the parties interested to attend.

On the return of the citation, the witnesses

are examined, and the trial proceeds before

the court. If the judge, when both parties

have been heard, decides in favor of the will,

he admits it to probate; if against the will

he rejects it. In Pennsylvania no citation

is required.

More than one instrument may be proved

;

and where the contents of two or more in-

struments are not wholly inconsistent with
each other, they may all be admitted as to-

gether constituting the last will and testa-

ment of the deceased; Will. Exec. *138.

On the probate, the alleged will may be

contested on any ground tending to im-

peach its validity; as, that it was not exe-

cuted in due form of law and according

to the requisite statutory solemnities; that

it was forged, or was revoked, or was pro-

cured by force, fraud, misrepresentation, or

undue influence over a weak mind, or that

the testator was incompetent by reason of

idiocy or lunacy.

PROBATIO (Lat). Evidence. See
Peetjve.

PROBATION. The evidence which proves

a thing. It is either by record, writing, the
party's own oath, or the testimony of wit-

nesses. Proof. It also signifies the time

of a novitiate; a trial. Nov. 5.

PROBATION SYSTEM. An effort to en-

courage good behavior in a convicted crim-

inal by. granting a deduction from his sen-

tence or in case of its being his first of-

fence, releasing himi on condition that, for a
stated period, he lead an orderly life. See
Sentence ; Juvenile Couets ; Pbisoneb.

PROBATOR. In Old English Law. Strict-

ly, an accomplice in felony who to save him-

self confessed the fact, and charged or ac-

cused any other as principal or accessary,

against Whom he was bound to make good
his charge. It also signified an approver, or

one who undertakes to prove a crime charg-

ed upon another. Jacob, Law Diet.

PROBATORY TERM. In the British

courts of admiralty, after the issue is form-

ed between the parties, a time for taking the

testimony is assigned. This is called a pro-

batory term. It is common to both parties,.

and either party may examine his witnesses.

When good cause is shown, the term will be

enlarged. 2 Brown, Civ. Law 418; Dunlop,

Adm. Pr. 217.

PROBI ET LEGALES HOMINES (Lat).

Grood and lawful men ;
persons competent in

point of law to serve on juries. C?ro. Eliz.

654, 751; Cro. Jac. 635; Mart. & Y. 147;

Bac. Abr. Juries (A).

PROCEDENDO (Lat). In Practice. A
writ which issues where an action is re-

moved from an inferior to a superior juris-

diction by habeas corpus, certiorari, or writ

of privilege, and it does not appear to such

superior court that the suggestion upon

which the cause has been removed is suf-

ficiently proved ; in which case the supe-

rior court by this writ remits the cause to

the court from whence it came, command-

ing the inferior court to proceed to the final

hearing and determination of the same. See

2 W. Bla. loee ; 6 Term 365.

PROCEDURE. The methods of conduct-

ing litigation and judicial proceedings.

"Practice," like "procedure," which is used

in the Judicature Acts, denotes the mode of

proceeding by which a legal right is en-

forced, as distinguished from the law which
gives or defines the right, and which, by

means of the proceeding, the court is to ad-

minister; the machinery, as distinguished

from its product. Per Lush, L. J., in 7 Q. B.

Div. 333.

Prof. Thayer says (Evid. 200) that in the

early days procedure was more important
than law. It is the life of ancient law; 1

P. & M. XXXIII.
The term is so broad in its signification

that it is seldom employed in our books as

a term of art. It includes in its meaning
whatever is embraced by the three techni-

cal terms, pleading, evidence, and practice.

And practice in this sense means those
legal rules which direct the course of pro-

ceeding to bring parties into the court and
the course of the court after they are
brought in ; and evidence as a part of pro-

cedure signifies those rules of law where-
by we determine what testimony is to be
admitted and what rejected in each case,

and what is the weight to be given to the

testimony admitted. Bish. Cr. Proc. § 2;
Kring v. Missouri, 107 U. S. 231, 2 Sup. Ct
443, 27 L. Ed. 506. See Cochran v. Ward, 5
Ind. App. 95, 29 N. E. 795, 31 N. B. 581, 51
Am. St. Rep. 229.

The term is, with respect to its present
use, rather a modern one. Recently the
supreme court of the United States com-
mented on the fact that it was unable to
find anywhere

. a satisfactory definition of
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it. Apart from observations of the most
general character the subject is one which
does not admit of distinct or detailed treat-

ment under this' title. It includes all the
practical titles of the law to which refer-

ence should be had, with respect to any
particular matter, as they are separately

treated in this work.
Probably the most salient fact with re-

spect to legal procedure in civil cases is

the modem tendency in England and the

United States to obliterate technical dis-

tinctions between law and equity and to

authorize the enforcement of equitable reme-
dies, as well in courts of law as of chancery.

But with respect to this tendency It has
been very justly said : "Although, under
modern systems, courts of law may enforce

equitable rights, the proof must agree with
the pleadings, and the relief granted must
be within the prayer for relief and the

grounds relied on." Eddy & B. Live-Stock

Co. V. Blackburn, 70 Fed. 949, 17 C. O. A.

532.

Another feature of modern thought on
the subject of procedure is the controversy

between the advocates of common-law prac-

tice and that under codes.

In England the most radical changes in

procedure have been introduced by the Ju-
dicature Acts, which title see. Under the

changes thus introduced, where one former-
ly, in seeking relief from judicial tribunals,

was obliged to use different forms of pro-

cedure in different courts, these acts, and
the rules made pursuant to them, "have to a
very large extent Introduced uniformity in

this respect into the practice of the different

divisions of the court." 1 Bretf, Com. 336.

In criminal procedure there is a strong

tendency indicated towards simplification

and expedition. The most notable tendency

of a general character is that towards the

abolition or modification of the grand jury
system, as to which see that title. Compce-
hensive changes have been made in the crim-

inal procedure of France relating to the

preliminary examination of accused persons.

See JUGB D'iNSTBUCTION.

A new criminal code, notable both as to

the changes introduced and the care with
which it was prepared, went into effect in

Italy in 1890, an analysis of which will be

found in 35 Am. L. Reg. N. S. 696. In Great
Britain the criminal procedure of Scotland

is very different from that of England not-

withstanding the Union, and a carefully de-

,
tailed account of it may be found in 35 Am.
h. Reg. N. S. 619. As to code changes in

other countries, see Code.

In a case defining the functions and au-

thority of a prosecuting attorney
,
and ms

right to enter a nolle prosequi after con-

viction, the supreme court of Louisiana di-

rected attention to some differences between
the criminal procedure of that state and that

of England and the states which follow Eng-

lish precedents. The great power gl\«n to

the prosecuting officer under the common
law is greatly diminished in that state, and
the court concludes its examination of the

subject by this classification:

"First. The inauguration or preliminary

stage, when the prosecuting officer has ab-

solute control of his indictments.

"Second. The trial of the cause, and its

incidents, during which the court has con-

trol and the power of the prosecuting officer

is suspended.

"Third. The period between the verdict of

the jury and the sentence of the court,

when the pardoning power comes into opera-

tion." State V. Moise, 48 La. Ann. 109, 18

South. 943, 35 L. R. A. 701.

See PosTULATio.

PROCEDURE ACTS. Three acts of par-

liament passed in 1852, 1854, and 1860, for

the amendment of procedure at common law.

Moz. & W. They have been largely super-

seded by the Judicature Acts of 1873 and
1875. See Judicattjbe Acts.

PROCEEDING. In its general accepta-

tion, the form in which actions are to be

brought and defended, the manner of inter-

vening in suits, of conducting them, the mode
of deciding them, of opposing judgments, and
of executing. It includes certified copies of

pleadings on which the case was tried.

School DIst. No. 49 v. Cooper, 44 JJeb. 714,

62 N. W. 1084.

Ordinary proceedings Intend the regular

and usual mlade of carrying on a suit by due
course at common law.

Summary proceedings are those where the

matter in dispute is decided without the in-

tervention of a jury; these must be au-

thorized by, the legislature, except, perhaps
In cases of contempt, for such proceedings

are unknown to the common law.
In U. S. V. Bell, 81 Fed. 830, the question

was suggested whether proceedings before

pension commissioners are judicial proceed-

ings within the meaning of R. S. § 860,

which provides that evidence obtained from
a party or witness shall not be used against

him in any criminal proceeding. The court

passed the question without deciding it,

though apparently inclined to the affirma-

tive.

In Louisiana there Is a third kind of pro-

ceeding, known by the name of executory
process {g. v.).

In New York the code of practice divides

remedies into actions and special proceed-
ings. An action is an ordinary proceeding
in a court of justice, by which one party
prosecutes another party for the enforce-

ment or protection of a right, the redress

or prevention of a wrong, or the punish-
ment of a public offence. Every other rem-
edy is a special proceeding.

PROCEEDS. Money or articles of value
arising or obtained from the sale of prop-
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erty. Goods purchased with money arising

from the sale of other goods, or obtained
on their credit, are proceeds of such goods.

2 Pars. Marit. L. 201; Bened. Adm. 290.

The sum, amount, or value of goods sold,

or converted Into money. Whart Diet. Pro-
ceeds does not mean necessarily money;
Phelps v. Harris, 101 U. S. 380, 25 L. Ed.
855.

PROCERES (Lat.). The name by which
the chief magistrates in cities were formerly
known. St. Armand, Hist. Eq. 88.

PROCES-VERBAL. In French Law. A
true relation In writing in due form of law,

of what has been done and said verbally in

the presence of a public officer, and what he
himself does upon the occasion. It is a spe-

cies of inquisition of office.

The proc^s-verial should be dated, con-

tain the name, qualities, and residence of

the public functionary who makes It, the
cause of complaint, the facts tending to

prove the existence of the crime, that which
serves to substantiate the charge, point out
Its nature, the time, the place, the circum-
stances, state the proofs and presumptions,
describe the place,—in a word, everything
calculated to ascertain the truth. It must be
signed by the officer. Dalloz, Diet. See Juge
D'iNSTBUCTIOlf.

PROCESS. In Practice. The means of

compelling a defendant to appear in court,

after suing out the original writ, in civil,

and after indictment, In criminal, cases.

The method taken by law to compel a
compliance with the original writ or com-
mands of the court.

A writ, warrant, subpoena, or other for-

mal writing issued by authority of law ; also

the means of accomplishing an end. Includ-

ing judicial proceedings ; Gollobltsch v. Rain-
bow, 84 la. 567, 51 N. W. 48; the means or
method pointed out by a statute, or used to

acquire jurisdiction of the defendants,
whether by writ or notice. Wilson v. R. Co.,

108 Mo. 588, 18 S. "W. 286, 32 Am. St. Rep.
624.

In civil causes, In ail real actions and for
Injuries not committed against the peace,

the first step was a summons, which was
served in' personal actions by two persons
called summoners. In real actions by erect-

ing a white stick or wand on the defend-
ant's grounds. If this summons was dis-

regarded, the next step was an attachment
of the goods of the defendant, and in case
of trespasses the attachment issued at once
without a summons. If the attachment fail-

ed, a distringas Issued, which was continued
till he appeared/ Here process ended in in-

juries not committed with force. In case of
such Injuries, an arrest of the person was
provided for. See Arrest. In modern prac-

tice some of these steps are omitted; but
the practice of the different states is too

various to admit of tracing here the differ-

ences which have resulted from retaining

different steps of the process.

In the English law, process in civil causes
is called original process, when it is founded
upon the original writ; and also to distin-

guish it from mesne or Intermediate pro-

cess, which Issues pending the suit, upon
some collateral interlocutory matter, as, to

summon juries, witnesses, and the like;

mesne process Is also sometimes put in con-

tradistinction to final process, or process of

execution; and then it signifies all process
which intervenes between the beginning and
end of a suit. 3 Bla. Com. 279. See Rbqtj-

LAR Process ; Obstructing Process ; Sher-
iff; Service.

No court can, at common law, exercise
jurisdiction over a party unless he Is served
with the process within the territorial ju-

risdiction of the court, or voluntarily ap-
pears ; Mexican C. R. Co. v. Pinkney, 149 U.
S. 194, 13 Sup. Ct. 859, 37 L. Ed. 699. See
JUBISDICTION.

As to the grant of letters patent for a
process, see Patent.

PROCESS OF INTERPLEADER. See In-
terpleader.

PROCESS OF LAW. See Due Process of
Law.

PROCESSION. A peaceable procession in
the streets of a town, if lawful, and the
streets are not obstructed more than is or-
dinarily the case under such circumstances,
is not an indictable offence on the part of
those composing it State v. Hughes, 72 N.
C. 25.

The peaceable procession in the streets of
a religious body, known as the Salvation
Army, has been held lawful, although the
members were aware of the lawless Inten-
tion of their opponents to make It the occa-
sion of a riot; 26 Sol. Journ. 505. See 26
Alb. L. J. 22; Streets.

PROCESSIONING. A term used to denote
the manner of ascertaining the boundaries
of land, as provided for by the laws of that
state. 1 Tenn. Comp. Stat. § 2020. The term
is also used in North Carolina and Georgia.
Cansler v. Hoke, 14 N. C. 268; Christian v.
Weaver, 79 Ga. 406, 7 S. E. 261.

PROCESSUM CONTINUANDO. A writ
for the continuation of process after the
death of the chief justice or other justices
In the commission of oyer and terminer.
Reg. Orig. 128.

P R C H E I N (L. Pr.) . Next. A term some-
what used In modem law, and more fre-

quently in the old law; as, proohein ami,
prochein cousin. Co. Lift. 10.

PROCHEIN AMI (L. Fr. ; spelled, also,
prochein amy and prochain amy). Next
friend (g. v.).
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PROCLAMATION.
. The act of proclaiming

or making publicly known certain affairs of
state. A written or printed document in
which are contained such matters, issued by
proper authority : as, the president's procla-

mation, the governor's, the mayor's procla-

mation. Also used to express the public

nomination of any one to a high office: as,

such a prince was proclaimed emperor.
The president's proclamation may give

force to a law, when authorized by congress

;

as, if congress were to pass an act, which
should take effect upon the happening of a

contingent event, which was to be declared

by the president by ,proclamation to have
' happened, in. this case the proclamation

would give the act the force of law, which
till then it wanted. How far a proclamation

Is evidence of facts, see Bac. Abr. Evidence

(F) ; 8 How. St. Tr. 212 ; 4 Maule & S. 546

;

2 Camp. 44; Dane, Abr. ch. 96, a. 2, 3, 4;

Cook V. Hall, 1 Oilman (111.) 577; Brooke,

Abr. The public proclamation of pardon and
amnesty has the force of public law, of

which courts and officers will take notice

though not specially pleaded; Jenkins v.

CoUard, 145 U. S. 546, 12 Sup. Ct. 868, 36

I/. Ed. 812. Courts take judicial notice of

official proclamations and messages of the

governor of the state; Wells v. K. Co., 110

Mo. 286, 19 S. W. 530, 15 L. R. A. 847.

On the breaking out of war it is usual

for a nation to issue a proclamation an-

nouncing the existence of hostilities. See

Manifesto; Wab.
In Practice. The declaration made by the

crier, by authority of the court, that some-

, thing is about to be done.

It usually commences with the French

word Oyeis, do you hear, in order to attract

attention : it is particularly used on the open-

ing of the court, and at its adjournment ; it

is also frequently employed to discharge per-

sons who have been accused of crimes or

misdemeanors.

PROCLAMATION OF EMANCIPATION.
See BoNDAGK.

PROCLAMATION OF EXIGENTS. In Old

English Practice. On awarding an exigent, in

order to outlawry, a writ of proclamation

issued to the sheriff of the county where the

party dwelt, to make three proclamations for

the defendant to yield himself or be out-

lawed.

PROCLAMATION OF A FINE. The proc-

lama,tlon of a fine was a notice, openly and

solemnly given at all the assizes held in the

county where the lands lay. It was made
within one year after engrossing the fine;

and anciently consisted in the fine as ex-

pressed being openly read in court sixteen

times,—four times in the term in which it

was made, and four times in each of the

three succeeding terms. This, however, was
afterwards reduced to one reading in each

term. These proclamations were upon tran-

scripts of the fine, sent by the justices of the

common pleas to the justices of assize and
the justices of the peace. 2 Bla. Com. 352.

PROCLAMATION OF REBELLION. In

Old Engllsli Practice. When a party neglect-

ed to appear upon a suhpcena, or an attach-

ment in chancery, a writ bearing this name
issued; and, if he did not surrender himself

by the day assigned, he was reputed and de-

clared a rebel.

PROCLAMATOR. An officer of the Eng-
lish court of common pleas.

PROCREATION. The generation of chil-

dren: it is an act authorized by the law of

nature. One of the principal ends of mar-
riage is the procreation of children. Inst.

tit. 2, in pr.

PROCTOR. One appointed to manage the

affairs of another or represent him in judg-

ment. The authority was in writing under
the hand of the principal and was called a
proxy.

One who Is employed to manage for an-

other proceedings in admiralty and ecclesias-

tical causes.

A proctor, strictly speaking, conducts the

proceeding out of court, as an English solici-

tor does in common-law courts; while the

a(^vocate conducts those in court. But in

this country the distinction is not observed;

A proctor is properly appointed in writing,

but not necessarily so. Until final decree,

he has entire control of the .cause; but after

decree he has no power except to enforce it.

See Bened. Adm. § 334; W. Rob. 335. The
fees of proctors are fixed by R. S. §§ 823-

829; but fees not in the statute may be al-

lowed in special cases ; The Sarah B. Kenne-
dy, 25 Fed. 672.

In England under the judicature acts proc-

tors may practise in all divisions of the sut

preme court of judicature.

One of the representatives pf the clergy

in the convocations of the two provinces of

Canterbury and York In the church of Eng-
land.

An official in a university whose function

it is to see that good order is kept.

See Queen's Pkoctob.

PROCURATION. In Civil Law. The act

by which one person gives power to another
to act in his place, as he could do himself.

A letter of attorney.

An express procuration is one made by the

express consent of the parties. An implied

or taeit procuration takes place when an in-

dividual sues another managing his affairs

and does not interfere to prevent it. Dig.

17. 1. 6. 2 ; 50. 17. 60 ; Code 7. 32. 2.

Procurations are also divided into those

which contain absolute power, or a general

authority, and those which give only a lim-

ited power. Dig. 3. 3. 58 ; 17. 1. 60. 4.

Procurations are ended in three ways:
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first, by the revocation of the authority ; sec-

ond, by the death of one of the parties;

third, by the renunciation of the mandatory,
when it is made in proper time and place

and It can be done without injury to the

person who gave it. Inst. 3. 27 ; Dig. 17. 1

;

Code 4, 35. See Aitthoeity; Lbttee of At-
TOBNEY ; Mandate ; Feb Peoc.

The use of the word procuration (usually,

per procuratione, or abbreviated to p. p.)

on a promissory note by an agent is notifte

that the agent has but a limited authority

to sign. Neg. Instr. Act § 21. See [1893]

App. Cas. 170.

The act or offence of procuring women for

lewd purposes. It is an offence in England,

punishable by whipping; Act of December,
1912. See Odgers, C. L. 214.

See White Slave Act.

PROCURATIONS. In Ecclesiastical Law.

Certain sums of money which parish priests

pay yearly to the bishops or archdeacons,

ratione visitationis. Dig. 3. 39. 25; AylifEe,

Parerg. 429 ; 17 Viner, Abr. 544.

PROCURATOR. In Civil Law. A proctor;

a person who acts for another by virtue of a

procuration. Procurator est, qui aliena ne-

gotia mandata Domini adnUnistrat. Dig. 3.

3. 1. See Attoeney; Authoeity.

PROCURATOR FISCAL. - In Scotch Law.

A public prosecutor. Bell, Diet.

PROCURATOR LITIS (Lat). In Civil

Law. One who by command of another in-

stitutes and carries on for him a suit. Vicat,

Voc. Jur. Procurator is properly used of

the attorney of actor (the plaintiff), defensor

of the attorney of reus (the defendant). It

is distinguished from advoeatus, who was
one who undertook the defence of persons,

not things, and who was generally the patron

of the person whose defence he prepared,

the person himself speaking it. It is also

distinguished from cognitor who conducted
the cause in the presence of his principal,

and generally in cases of citizenship ; where-
as the procurator conducted the cause in

the absence of his principal. Oalvinus, T/ex.

PROCURATORIUM (Lat.). The proxy or
instrument by which a proctor is constituted

and appointed.

PROCURATORY OF RESIGNATION. A
proceeding by which the vassal authorized
the return of the fee to his superior. Bell,

Diet

PROCURE. To contrive, effect, or bring
about; to cause. Long v. State, 23 Neb. 45,

36 N. W. 310.

There is a clear legal distinction between
procuring an act to be done and suffering it

to be done. 2 Ben. 196.

PROCUREUR DE LA R^PUBLIQUE. The
name of an officer charged with the prosecu-

tion of crimes under the French procedure,

corresponding to the prosecuting attorney in

the United States. See Juge D'Insteuotion.

PRODIGAL. In Civil Law. A person

who, though of full age, is Incapable of man-
aging his affairs, and of the obligations

which attend them, in consequence of his

bad conduct, and for whom a curator is

therefore appointed. See Peodigtjs.

PRODIGUS. A prodigal. According to

the Code Napolfion, a French subject of full

age, who is of extravagant habits, when ad-

judged to be a "prodigal," is restrained from
dealing with his movables without the con-

sent of a legal adviser. Such judgment in

France will be disregarded by an English
court; [1902] 1 Ch. 488; 49 L. J. Ch. 261.

PRODITORIE (Law Lat). Treasonably.
This is a technical word formerly used in

indictments for feason, when they were
written in Latin. Tomllns.

PRODUCE. The product of natural
growth, labor, or capital. The produce of

a farm has been held not to include beef
raised and killed thereon; Philadelphia v.

Davis, 6 W. & S. (Pa.) 269; and yearly prod-
uce of a farm is held to be confined to crops
gathered annually; Ladd v. Abel, 18 Conn.
513.

PRODUCE BROKER. A person occupied
in buying and selling agricultural or farm
products. 1 Abb. 470. See Beokeb; Com-
mission Meechant; Factoe.

PRODUCENT. In Ecclesiastical Law.,,'.

who produces a witness to be examined

PRODUCTION. That which is pro(||uced

or made product; fruit of labor; as the pro-
ductions of the earth, comprehending allfrveg-

etables and fruits; the productions of intel-

lect, or genius, as poems and prose conposi-
tions ; the productions of art, as manufiac-
tures of every kinds. Dano v. R. C(^ 27
Ark. 567. -,

PRODUCTION OF DOCUMENTS. 'Woem
there is an issue either direct or colla|iSl-
on the forgery of papers, courts of equify or
law will compel their production for inspec-
tion in advance of trial. A party to an- ac-
tion at law may, before trial, maintain a bill

for discovery of letters relied on by the other
party to the suit and alleged to have been
written by the plaintiff in the bill, but which
the plaintiff alleges are forgeries. The pro-
duction of private writings in wliich another
person has an interest may be had by a bill

of discovery tn proper cases, or in trials at
law by an order for Inspection, a notice to
produce or a writ of subpoena duces tecum.
Th^ order for inspection, though now pro-

vided for by statute in most states, was with-
in the practice of the English common-law
courts at an early date. It is resorted to

where documents in the possession of the
other party are required for use In prepar-
ing the pleadings either by the plaintiff;
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4 Bing. 539 ; 8 Dowl. 118 ; Churchill v. Loes-
er, 89 Hun 613, 35 N. Y. Supp. 310; or the
defendant; 6 B. & S. 888; Earle v. Beman,
1 App. Dlv. 136, 36 N. Y. Supp. 833; but an
order requiring a prospective

,
defendant to

produce books at an examination by plain-

tiff to enable the latter to prepare his com-
plaint is erroneous ; Green v. Carey, 81 Hun
496, 31 N. T. Supp. 8. Where there was but

one copy of an agreement between two per-

sons, he who retained it would be compelled

to produce it for the inspection of the other

who might also take a copy of it, as, in the

case of a partnership agreement; 1 Brod. &
B. 318 ; or a lease ; 4 Taunt. 666 ; or plans

constituting part of an agreement sued on;

Frescole v. Lancaster, 70 Fed. 337.

The practice was originally confined to

cases in which there was Taut one copy, but

it was speedily extended to any case in

which the parties seeking an inspection have

an interest in the document; 8 C. B. N. S.

617; nor was it necessary that it should be

a single paper, but it extended to corre-

spondence, as, a letter accepting an oral of-

fer; id. An order for inspection might also

be obtained by a defendant who suggested

the alteration or forgery of the document
which formed the cause of action; 2 Man.
& G. 758. In such a case it was usual and
proper for the application to be founded on

an affidavit attacking the genuineness of the

paper;, Jackson v. Jones, 3 Cow. (N. Y.) 17.

Thp right of inspection is confined to doc-

uments supporting the case of the party ap-

pl^ng for it and does not extend to those

wm(|E support the case of his opponent ; 1

Myl.-& K. 88; 8 Eng. Rul. Cas. 712, and
note f nor can the right be used for the pur-

pose of finding out the case of the other par-

t^;^897] 2 Q. B. 62; or where the books ap-

plisip fot contain entries of a confidential,

prWHeged nature, not relative to the action,

andlfthe legitimate Information from them
can tbe obtained at the trial, and they are in

possession of the plaintiff and can be pro-
dHCgt uqder subpoena; Lowenthal v. Leon-

ar(i|J20 App. Div. 330, 46 N. Y. Supp. 818;
an<jj«!n a libel suit an order will not be made
for f(ie production of the original manuscript
wheqe the publication is admitted;, [1897] 2

Q. B. 188; [1895] 2 Q. B. 148. If,. however,
the'Party is entitled to the production of the
document as being applicable to his case, his

rigJsi is unaffected by the circumstance that
it discloses the case of his opponent; id.; or
that it is evidence for the other party's case
also ; Dock v. Dock, 180 Pa. 14, 36 Atl. 411,

57 Am. St. Rep. 617.

The right of common-law courts to order

an inspection was established in England by
Stat. 14 & 15 Vict. c. 99, § 6, which author-

ized the exercise of the power where an ac-

tion was pending, and documents were in the

control of the other party, of which by a

bill of discovery the inspection could be se-

cured. In the United States prior to the

statutes of the same character which were
passed in most states, the courts were indis-

posed to assume the power ; Utica Bank v.

Hillard, 6 Cow. (N. Y.) 62; and resort was
more frequently had to a bill of discovery.

Public documents are subject to the gen-

eral rule that their inspection will not be
ordered where it would be detrimental to

the public interest ; 1 Greehl. Ev. §§ 251, 476.

As to the right of inspection of public rec-

ords generally, see Recoeds.
Books of a corporation are not the private

books of any of the officers and do not be-

come so on the dissolution of such corpora-

tion; Wheeler v. U. S., 226 U. S. 478, 33 Sup.

Ct. 158, 57 L. Ed. 309.

In England, counsel may notify opposing

counsel to inspect documents in his (the for-

mer's) possession; failing such notice, they
must be strictly proved at the trial ; Odgers,
C. L. 1242.

An objection to the production of docu-
ments on the ground that they may tend to

criminate the party ordered to produce them
must be taken only to the production of the
documents alleged to have that effect and
not to the order; [1897] 2 Q. B. 124.

In a libel suit against a newspaper pro-

prietor and other defendants for a joint

claim for the same libel and also a joint

claim for damages for conspiracy, a newspa-
per proprietor cannot refuse production of

the newspapers, either on the ground of

privilege or that its production would tend
to incriminate him, if the court considers

that he does not honestly believe that its

production will have that effect; [1899] 2
Ir. Rep. Q. B. 199. The publisher had admit-
ted publication.

A person who has obtained an order for

inspection of books cannot have irrelevant

parts kept concealed during the whole liti-

gation or unsealed and resealed on oath from
time to time as the books are required in

business, so as to cause interruption of it ; it

is sufficient if irrelevant entries are cover-

ed, during the actual inspection, with the
aflidavit of the person producing them that
nothing material has been covered

; [1897] 1

Ch. 761.

An order for production will be .refused
where the party applying refuses to state

how the papers in question are material;.
Bull V. Thompson Co., 99 Ga. 134, 25 S, E. 31.

Too great generality in the application for

production of books is cured by particulariz-

ing books in the order; Hofman v. Seixas,
12 Misc. 3, 33 N. Y. Supp. 23.

Where a relevant letter is scheduled in an
application for the production of documents,
and it refers to another letter, the latter is

relevant in the same application; 95 L. T.

694; and letters produced by the other party
or his solicitor as a matter of courtesy must,
subject to the explanation that they were
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produced incautiously, be treated as relevant
and as If scheduled: 95 L. T. 694.

Any compulsory discovery by extorting the
party's oath or compelling the production of
his private books and papers in order to

convict him of crime or to forfeit his prop-
erty, \yas held unconstitutional as contrary
to the fourth and fifth amendments ; Boyd
V. V. S., 116 U. S. 616, 6 Sup. Ct. 524, 29 L.

Bd. 746. No statute which leaves the party
or v;ritness subject to prosecution after he
answers the incriminating questions can sup-

plant the privilege conferred by the consti-

tution. R. S. § 860, does not supply a com-
plete protection from all the perils against

which the constitutional prohibition was de-

signed to guard, and is not a full substitute

for that prohibition; Counselman v. Hitch-

cock, 142 U. S. 547, 12 Sup. Ct. 195, 35 L. Ed.

1110.

The act of Feb. 11, 1893, provided that no
person shall be excused from attending and
testifying or from producing books, papers,

tariffs, contracts, agreements and documents
before the Interstate Commerce Commission,
on the ground that the evidence, documen-
tary or otherwise, may tend to incriminate

him or subject him to a penalty or forfeiture.

This act (1893) was passed in view of the

Counselman Case, supra.' It was held to af-

ford absolute immunity against prosecution,

federal or state, for the offence to which the

question relates, and to deprive the witness

of his constitutional right to refuse to an-

swer; Brown v. Walker, 161 U. S. 591, 16

Sup. Ct. 644, 40 L. Ed. 819.

By act of Feb. 19, 1903, courts may compel

the attendance of witnesses both on the part

of a carrier and shipper, who shall be re-

quired to answer 'on all subjects relating,

directly or indirectly, to the matter in con-

troversy, and may compel the production of

all books and papers both of the carrier and

shipper which relate directly or indirectly

to such transaction ; the claim that such tes-

timony or evidence may tend to criminate

the person giving such evidence shall not ex-

cuse such person from testifying or such cor-

poration producing its books and papers, but

no person shall be prosecuted or subjected

to any penalty or forfeiture for or on ac-

count of any transaction, matter or thiiig

concerning which he may testify or produce
evidence documentary or otherwise in such
proceeding.

It is held that under this act the giving

of testimony and the production of books

does not deprive the witness of any rights

under the fourth and fifth amendments ; In-

terstate Com. Com'n v. Baird, 194 U. S. 25,

24 Sup. Ct. 563, 48 L. Ed. 860.

A corporation has not the constitutional

right to refuse to submit its books and pa-

pers for an examination at the suit of the

state; and an officer of a corporation which

is charged with criminal violation of a stat-

ute cannot plead the criminality of the cor-

poration as ground of a refusal to produce
Its books; Hale v. Henkel, 201 U. S. 43, 26

Sup. Ct. 370, 50 L. Ed. 652.

A state, under its visltorlal powers over

corporations doing business therein, may
compel them to produce books and papers
(including those kept outside the state) for

Investigation, and may require the testimony

of their officers and employees to ascertain

whether its laws have been complied with;

Hammond P. Co. v. Arkansas, 212 U. S. 322,

29 Sup. Ct. 370, 53 L. Ed. 530, 15 Ann. Cas.

645.

A subpoena duces tecum, which is specific

and properly limited in its scope, and calls

for the production of documents which, as
against their lawful owner to whom the

writ is directed, the party procuring its

issuance is entitled to have produced, does
not violate the unreasonable search and sei-

zure provisions of the fourth amendment,
and the constitutional privilege against tes-

tifying against himself, cannot be raised for

his personal benefit by an ofilcer. of the cor-

poration having the documents in his posses^

sion; Wilson v. U. S., 221 V. S. 361, 31 Sup.

Ct. 538, 55 L. Ed. 771, Ann. Cas. 1912D, 558.

An officer of a corporation cannot refuse

to produce documents of a corporation on the i

ground that they would incriminate him
simply because he himself wrote or signed i

them, and this even if Indictments are pend-
|

ing against him ; id.
'

]

The act of June 30, 1906, provides that I

under the immunity provisions of the acts of
/

Feb., 1893, and Feb., 1903; immunity shall
j

extend only to a natural person who
obedience to a subpoena gives testimony/
der oath or produces evidence, doc'imenj
or otherwise.

A state may require a corporation d|
business therein, to produce before its t|

nal books and papers kept by it or the s»

although, at the time the books may be
]

side the state, it cannot refuge on

ground of incrtlnination ; the court, on insj'

tion, will ije'termine the sufficiency rx the ob-

jection, and what portion of them should be

excluded. Such a statute does not deny to

corporations the equal protection cf the law,
i

5 si the classification is a proper one. A Ver-

mont act so providing, and subjei'ling to con-

'

tempt proceedings corporations \failing to

comply with the act, is, n-Jt unconstitutional

as depriving corporatfrffes of theli' property :

without due process of lAw;' or "as constituting ;

unreasonable searches or seizures, or requit-

ing corporations to incriminate themselves;

Consolidated Rendering Co. v. Vermont, 207

U. S. 541, 28 Sup. Ct. 178, 52 L. Ed. 327, 12

Ann. Cas. 658. .

See Notice to PsoDtrcE Papebs ; Inceimi-

NATioN ; SuBPCENA IKiCES Tectjm ; Peoeeet in

CUBIA.
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PRODUCTION OF SUIT (productio
sectw). The concluding clause of all decla-

rations is, "and thereupon he brings his

suit." In old pleading, this referred to the

production by the plaintiff of his secta or

suit, i. e. persons prepared to confirm what
he had stated in the declaration. The phrase
has remained ; but the practice from which
it arose is obsolete ; 3 Bla. Com. 295 ; Steph.

PI., Andr. ed. § 220.

PROFANE. That which has not been con-

secrated. By a profane place is understood

one which is neither sacred, nor sanctified,

nor religious. Dig. 11. 7. 2. 4. i

PROFANELY. In a profane manner. In

an indictment, under the act of assembly of

Pennsylvania, against profanity, it is requi-

site that the words should be laid to have

been spoken profanely. Updegraph v. Com.,

11 S. & R. (Pa.) 394. See Blasphemy.

PROFANENESS, PROFANITY. In Crimi-

nal Law. A disrespect to the name of God or

His divine providence. This is variously

punished by statute In the several states.

See Cooley, Const. Lim., 2d ed. 580. See

Blaspheme.

PROFECTITUS (Lat). In Civil Law.

That which descends to us from our ascend-

ants. Dig. 23. 3. 5.

PROFERT IN CURIA (T.at. he produces

In court: sometimes written profert in curi-

am', with the same meaning). In Pleading.

A deciaKition on the record that a party pro-

duces inicourt the. deed under which he makes
title.

J
In ancient \(ractice, the deed itself

pIpWiltoally produced; in modem times, the

'jjiajImmsD only Is made in the declaration,

£Hi^E^eed is then constructively in posses-

V"*^
^the court; 6 M. & G. 277; Tucker v.

t^ . ^ Md. 322; Germain v. Wilgus, 67

t>T 14 0. C. A. 561.

ofen: is, in general, necessary when ei-

;"» P^"*? pleads a deed and claims rights
^^T it whether plaintiff ; Patten V. Heus-
^^l(j N. J. L. 293; or defend|pt; Duncan v.

nt'ite, 17 Art. 279; to enable the court
.nM ;ct and construe the Instrument plead-

ed; ami i) entitle the adverse party to oyer
thereof; 13 Co. 92 6; 1 Ciatty, PI. 414; Andr.
Steph. PJ. 160; and is not necessary when
the party pleads it without making tlf%^un-
der it

; Cr(>^ia, PI. c. 7, p. 2, § 47. ' But a par-
ty Who e Actually or presumptively unable-
to pro!hu;e a deed may plead it without
pjofert, m in suit by a stranger ; Com. Dig.
TleaderM^. 8; Cro. Jac. 217; Cro. Car. 441, I

6r one claiming tlQe b^ operation of law;
<\o. Litt. 225; Bac. AbK Pleas (I 12); 5
Go. 75 ; or wl^ere the aoed is in the posses-
sion of the adverse partj^ or is lost. In all

these cases the special faci^'fcu|t be shown,
to excuse the want" of profert. See Gould,
PI. c. 8, p. 2 ; Lawes, PI. 96 ; 1 Saund. 9 a.

Profert of a patent can' be maiJe by refer-

ence to the letters patent or to a certified

copy thereof; Heaton Peninsular B. F. Co.

V. Schlochtermeyer, 69 Fed. 592. The profert

of any recorded instrument, as letters pat-

ent, is equivalent to annexing a copy ; Amer-
ican Bell Tel. Co. v. Tel. Co., 34 Fed. 803.

Profert and oyer are abolished in England'
by the Common Law Procedure Act, 15 & 16

Vict. c. 76; and a provision exists, 14 & 15

Vict. c. 99, for allowing inspection of all doc-

uments in the possession or under the con-

trol of the party against whom the inspec-

tion Is asked. See 25 E. L. & E. 304. In

many of the states profert has been abolish-

ed, and in some instances the instrument

must be set forth in the pleading of the par-

ty relying upon it. The operation of profert

and oyer, where allowed, is to make the

deed a part of the pleadings of the party

producing it; Tucker v. State, 11 Md. 322.

See Pkoduction of DootTMENTs; Lost In-

STEUMENX.

PROFESSION. A public declaration re-

specting something. Code 10. 41. 6. A state,

art, or mystery : as, the legal profession.

Dig. 1. 18. 6. 4; Domat, Dr. Pui. 1. 1, t. 9,

s. 1, n. 7.

In Ecclesiastical Law. The act of entering

into a religious ofder. See 17 Viner, Abr.

545.

The term professions in a statute laying

a tax includes lawyers; Lanier v. Macon, 59

Ga. 187. See Pennock v. Fuller, 41 Mich.

155, 2 N. W. 176, 32 Am. Rep. 148 ; People v.

McAllister, 19 Mich. 217.

PROFIT A PRENDRE. The right to take

soil, gravel, minerals, and the like from the

land of another. An interest in the estate.

Black V. Min. Co., 49 Fed. 549; Washb.
Easem. 11. This right may be the subject

of a separate grant; Engel v. Ayer, 85 Me.
448, 27 AtL 352. It is an interest in the es-

tate ; Pierce v. Keator, 70 N. Y. 4l9, 26 Am.
Rep. 612.

Profit A prendre is a peculiar species of

easements. It Is "the right to take some-
thing which is the produce of the land." It

is in its nature an incorporeal right incapa-

ble of livery, though it is imposed upon cor-

poreal or tangible property.- It may be
appurtenant to a dominant tenement, in the

nature of an easement, or it may be a right

in gross. It may be held apart from the

possession of land, and dltfers therein from
an easement, which requires a dominant ten-

ement for its existence. When attached to

other l;i|id it is in the nature of an ease-

ment ; when not so attached it cannot proper-
ly be said to be an easement, but is an in-

;

terest or estate in the land itself. Jones,
Easements § 49. But it is said that it is not,

strictly speaking, an easement; 1 Odgers,
Com. L. 25.

The right can be acquired only by grant
or prescription. Such a right in the soil

of another cannot be claimed by custom.
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Thus a claim by the Inhabitants of a town-
ship upon the land of another to talie sand,

etc., from the seashore. Is without founda-
tion; 15 C. B. N. S. 240; Nudd v. Hobbs, 17

N. H. 524.

The privilege of watering cattle at a pond
or brook or of taking the water for domestic
purposes is an easement and not a 'profit 0,

prendre; 5 Ad. & El. 758; the right to take

seaweed from the shores is a right to a profit

in the soil ; Hill v. Lord, 48 Me. 100 ; and so

is the right to take coal or any mineral from
the land of another; Huff v. McCauley, 53

Pa. 206, 91 Am. Dec. 203 ; and so is a right

to use lands of another to cut grass, for

pasturage, for hunting, or fishing ; Jones,

Easements 57; so is the right to take and
kill game on land or water; 9 Q. B. D. 315.

The right to profit 6, prendre acquired by
grant or prescription as appurtenant to cer-

tain lands cannot be used as a right in gross

by one not holding any connection with the

land ; 12 C. B. N. S. 91.

Profit d Rendre may be prescribed for

in gross in fee; whether a profit ci pren-

dre can be is not so clear; Tinicum Fishing
Co. V. Carter, 61 Pa. 21, 37, 100 Am. Dec. 597.

See Easements ; A Peendbe.

PROFITS. The advance in the price of

goods sold beyond the cost of purchase. See
Delaney v. Van Aulen, 84 N. Y. 23.

The gain made by the sale of produce or
manufactures, after deducting the value of
the labor, materials, rents, and all expenses,
together with the interest of the capital em-
ployed.

An excess of the value of returns over the
value of advances.

The excess of receipts over expenditures;
that is, net earnings. Connolly v. Davidson,
15 Minn, 519 (Gil. 428), 2 Am. Rep. 154.

The receipts of a business, deducting cur-

rent expenses ; it is equivalent to net receipts.

Eyster v. Board of Finance, 94 U. S. 500, 24
li. Ed. 188; Lepore v. Loan Ass'n, 5 Pa.
Super. Ct. 276.

This is a word of very extended signifi-

cation. In commerce, it means the advance
in the price of goods sold beyond the cost

of purchase. In distinction from the wages
of labor, it is well understood to imply the
net return to the capital of stock employed,
after deducting all the expenses, ipciuding
not only the wages of those employed by the
capitalist, but the wages of the capitalist

himself for superintending the employment'
of his capital or stock. Adam Smith, Mmlth
of Nat. b. 1. c. 6,, and M'Culloch's ^tes;
Mill, Polit. Econ. c. 15. After indemnifying
the capitalist for his outlay, there common-
ly remains a surplus, which is his profit, the

net income from his capital. 1 Mill, Polit.

Econ. c. 15. The word profit is generally

used by writers on political economy to de-

note the difference between the value of ad-
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vances and the value of returns made by
their employment.
The profit of the farmer and the manu-

facturer is the gain made by the sale of

produce or manufactures, after deducting the
value of the labor, materials, rents, and all

expenses, together vnth the interest of the
capital employed,—whether land, buildings,

machinery, instruments, or money. The
rents and profits of an estate, the income or
the net income of it, are all equivalent ex-

pressions. The income or the net income of

an estate means only the profit it will yield

after deducting the charges of management;
Andrews v. Boyd, 5 Greenl. (Me.) 202; Earl
V. Rowe, 35 Me. 420, 58 Am. Dec. 714.

Under the term profit is comprehended the
produce of the soil, w;hether it arise above
or below the surface; as, herbage, wood,
turf, coals, minerals, stones: Koen v. Bart-
lett, 41 W. Va. 559, 23 S. E. 666, 31 L. R. A.
128, 56 Am. St. Rep. 884 ; also fish in a pond
or running water. Profits are divided into

profits d, prendre, or those taken and enjoyed
by the mere act of the proprietor himself,
and profits d rendre, namely, such as are re-
ceived at the hands of and rendered by sm
other. Hamm. N. P. 172.

Profits are di^ded by writers on political

economy into gic-s and net,—gross profits,

being the \\
'
iV difference beffween the value

of advances and the value of returns made
by their employment, and net profits being
so much of that difference as is attributable
solely to the capital employed. The remain-
der of the difference, or, in other words, the
gross profits minus the net profits, has no
particular name , but it represents the profits
attributable to industry, skill and enterprise'
See Maltbus, Political Econ.; M'CuUooh, Po-
litical Econ. 563. But the word |rofit is-gen^
er'ally used in a less extensiy^^piiflcalion,
and presupposes an excess of tJiT -ralue of
returns over the value of advances.
Using profit in this more limited lind pop-

ular sense, persons who share profits do
not necessarily share losses; for they ma;
stipulate taf a division of gain, If any^ and
yet some on6 or more of''them may, by agreieT •

ment, be entitled to be indemnified agjainst
losses by the others : so that whilst &Tl share
profits, seme only bear loss-'s. Per^n^' who
share sross returns sh?«s profits In the sense
of frain: lut they do not by sharin;^ the re-
turns "share losses, for iliese fall entirely on
those making the ad\auces.'' .Moreover, al-
though a division oJ! gross returns is a idivi-
sion of profits il there are any, it is so only
incidentt-lly, and because such profits are in-

cluded in what is divided: it is not a divi-
sion of profits as such ; and under an agree-
ment for a division of gross returns, what-
ever is returned must be divided, whether
there be profit or loss, or neither; 1 Lindl,
Part. 8, 17. These^considerations have led
to the distinction" between agreements to
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share profits and agreements to share gross
returns, and to the doctrine that, whilst an
agreement to share profits creates a partner-
ship, an agreement to share gross returns
does not. See Partnership.

It was said by Jessel, M. B., that "there
is no such, thing as gross profits." See 10
App. Cas. 446. Where a life insurance com-
pany issued "participating policies" for an
increased premium, agreeing at the end of

every five years to give two-thirds of the

"gross profits" of such policies to the policy

holders, it was held that this two-thirds con-

stituted "annual profits or gains" of the com-
pany and were assessable for income tax

;

10 App. Cas. 438, per Lords Blackburn and
Fitzgerald ; Lord Bramwell dissenting. The
case seems to disregard the nature of the re-

turn of that portion of the premium charged
in advance and subsequently ascertained to

bave been excessive, which the companies
curiously enough call "dividends." See Div-
idends ; Net Profits ; Operating Expenses.
There is no rule of law that profits of one

year cannot be divided because there was a
i debit balance in former years ; [1901] 2 Ch.
184.

See Cotting v. R. Co., 54 Conn. 156, 5 Atl.

851, as to profits.

Commissions may be considered as prof-

its, for some purposes. A participation in
commissions has been held such a partic-

ipation in profits as to constitute the par-
ticipants partners; 2 H. Bla. 235; 4 B. &
Aid.' 663. So, commissions received from the
,^ales of a pirated map are profits which
must be accounted for by the commission
merchant on a bill by the proprietor of the

"pofiyright ;
• Stevens v. Gladding, 2 Curt. C.

C. 'JOS, ^Fed. Oas. No. 13,399. As between
partners!, all gains .jvhich equitably belong
to the fiM, but which are clandestinely re-

ceived by one partner, are accounted profits

of the fifm; id.; Story, Part. § 174.

toppreciation of buildings in which a busi-

ness is carried on,jttouih they were erected
by''eipendlture of the cipital i^jvested, is

"55'
; prdiharilj^ or necessarily considered in

festimai'.lng the profits; Eyster v. Centennial
Board of Fin^jire, 94. U. !?.. 500, 24 'l. Ed. 188
(a' special case).

In'&>tiliputing the profits to w!A.h a ^larty

is entitledr^nterest on fines, debt?! aud ta.^;c!S

sjiould be chari-;ed off and also a proper sujui

for depreciation of plant ; Conville v. Shook,

24 N. Y. Supp. 547.

A' direction or power given in a will to

raise money out of the rents .nid profits of

an estate for the payment of debts and
legacies, or to raise a portion within a def-

inite period, within whMb it coald not be

raised out of the annual reiilebtod profits

authorizes a sale; 2 Ch. Cas. 20S\ 1 Vern.

104 ;. 1 Ves. Sen. 491. And judged in later

times, looking to the inconvenience of rais-

ing a large sum of money in this niftnner,

Jiave inclined much to treat a trust to apply

the rents and profits in raising a portion,

even at an indefinite period, as authorizing a
sale or mortgage; 2 Jarm. Wills, 282; 1

Ves. 234; 1 Ves. Sen. 42. But, as a general
rule, the question whether the money Is to

be raised by a sale or mortgage or out of the
annual rents and profits vrill depend upon
the nature of the purpose for which the
money is to be raised, and the general tenor
of the will ; 2 Jarm. Wills, 383 ; 3 Bro. P. C.

66 ; 3 To. & J. 360; 2 P. Wms. 63. The cir-

cumstances that have chiefiy influenced the

decisions are—the appointment of a time
within which the charge cannot be raised by
annual profits ; the situation of the estate,

where a sale or mortgage would be very
prejudicial, as in the case of a reversion,

especially if it would occasion any, danger
that the charge would not be answered in

its full extent; the nature of the charge,
as where it is for debts or portions, and,
in the latter instance, the age or death of
the child; 2 Ves. 480, n. 1; 2 P. Wms. 13,

650. But in no case where there are sub-
sequent restraining words has the word prof-

it been extended; Prec. Ch. 586, note, and
the cases cited there; 1 Atk. 506; 2 id. 105.

A devise of the rents and profits of land
is equivalent to a devise of the land Itself,

and will carry the legal as well as the bene-
ficial interest therein ; 2 B. & Aid. 42 ; Reed
V. Reed, 9 Mass. 372; Fox v. Phelps, 17

Wend. (N. Y.) 393; Earl v. Rowe, 35 Me.
414, 58 Am. Dec. 714; 1 Bro. C. C. 310. A
direction by the testator that a certain per-

son sliall receive for his. support the net
profits of the land is a devise of the land it-

self, for such period of time as the profits

were devised ; Earl v. Rowe, 35 Me. 419, 58
Am. Dec. 714.

An assignment of the profits of an estate

amounts to an equitable lien, and would en-

title the assignee in equity to Insist upon a

mortgage. Thus, if a tenant for life of the
real estate should, by covenant, agree to

set apart and pay the whole or a portion of

the annual profits of that estate to trustees

for certain objects, it would create a lien

in the nature of a trust on those profits

against him and all persons claiming as vol-

unteers or with notice under him; 2 Cox, Ch.
253; 3 Bro. C. C. 531, 538.

Profits expected to arise from merchan-
dise employed in maritime commerce are
a proper subject of insurance in England
i-nd in the United States; 3 Kent 271;
Fi«i 'b V. Ins. Co., 16 Pick. (Mass.) 399. So
in Itaii Targa, cap. xliii. No. 5; Portugal;
Santema, part lil. No. 40; and the Hanse
Towns; 'Jf'MaCTus 213; Beneck, Ass. chap.
l,"'seet. TO, "fol. 1 p. 170. But In France;
Code^ Comm. an. 347 ; Holland ; Rynk-
ershoeMQusest. Priv. .Tur. lib. Iv. c. 5; and
In SpaiiB^ except to certain distant parts;
©rdlnanzas: de Bilboa, ch. xxil. art. 7, 8, 11;
It la Illegal to insure expetted profits. .Such
insurance is required by the course and In-



PK0MT3 2739 PROFITS

terest of trade, and has, been foWnd to be
greatly conducive to Its prosperity; 3 Kent
271; 2 East 544; 1 Arn. Ins., 6tli ed. 37,

205. Sometimes the profits are Included in

^ valuation of the goods from vifliich they
are expected to arise ; sometimes they are
insured as profits; Munaford v. Hallett, 1

Johns. (N. Y.) 433; Patapsco Ins. Co. v.

Coulter, 3 Pet. (U. S.) ^22, 7 t. Ed. 659;
6 E. & B. 312. They must he insured as
profits ; May, Ins. § 79. < They may be in-

sured equally by valued and by open poli-

cies; 3 Camp. 267., But it is more judicious
to make the valuation; Mumford v. Hallett,

1 Johns. (N. Y.) 433; 3 Kent 273. The in-

sured must have a. real interest in the goods
from which the profits are expected ; 3
Kent 271 ; but he need not have the absolute

property in them; French v. Ins. Co., 16
Pick. (Mass.) 397, 400. See Insurance.
A trustee, executor, or guardian, or other

person standing in a like relation to an-

other, may be made to account for and pay
all the profits made by him in any of the

concern's of his trust, as by embarking the

trust funds in trade ; 1 Story, Eq. Jur. 465

;

2 Myl. & K. 66, 672; IJndl. Part, Am. ed.

523; 2 Will. Exec. 139; Callaghan v. Hall,

1 S. & K. (Pa.)" 245; 1 Maule & S. 412; 2
Bro. C. C. 400; Jennison v. Hapgood, 10
Pick. (Mass.) 77,

The expected profits of a special con-

tract may be reckoned as a part of the
damages for a failure to .fulfil it, where it

appears that such profits would have ac-

crued from the contract itself as the direct

and Immediate consequence of its fulfil-

ment ; Philadelphia, W. & B. R. Co. v. How-
ard, 13 How. (tJ. S.) 307, 344, 14 L. Ed. 157

;

Fox V. Harding, 7 Gush, (Mass.) 516; 8

Exch. 401; Hawley v. Corey, 9 Utah '175, 33

Pac. iB95; Harter Medicine Co. v. Hopkins,

83 Wis. 309, 53 N. W. 501. But where the

profits are such only as Were expected to re-

sult from other independent bargains actual-

ly entered into on the faith of such special

contract, or for the purposes of fulfilling it,

or are contingent upon future bargains or

Speculations or states of the market, they

are too remote and uncertain to-be relied

upon as a proper- basis of damages ; Phila-

delpWa, ,W. & B. R. Co. v. Howard, 13 How;.

(U. S.) 307, 344, 14 I>. Ed. 157; Bridges v.

Stickney, 38 Me. 361 ; Pox v. Harding, 7

Cush. (Mass.) 516; Masterson v. Brooklyn,

7 Hill (N. Y.) 61,. 42 Am. Dec. 38; 1? C. B.

353. Profits niay be recovered as damages
for the breach of a contract, where tliey are

not uncertain or remote, or where, from the

terms of the qontract itSelf or- ttik' special

Circumstances under which it was made, fit

may be reasonably presumed that they were
wi^bin the intent and 'mutual undersjtanding

of; both parties at the time the contnlct was
*iade; Howard v. Mfg. Co., 139 U. S. 199, 11

^np. Ct. 500i 35 L. Ed. 147; A:|vil Mhi. Co.

V. Humble, 153 U. S. 540, 14 Sup. Ct. 876, 38

L. Ed. 814.

See Measueb of Damages ; Patent ; Divi-

dends.

A purchaser is entitled to the profits of

an estate from the time fixed upon for com-

pleting the contract, whether he does or does

not take possession; 2 Sugd. Vend. ch. 16,

sect. 1, art. 1; Baxter v. Brand, 6 Dana
(Ky.) 298; Buchanan v. Lorman, 3 Gill

(Md.) 82.

In a late case, the profits to which a pat-

entee is entitled in equity against an in-

fringer are thus classified:

(a) Where the infringer has sold or used

a patented article, the plaintiff is entitled

to recover all of the profits, (b) Where a

patent, though using old elements, gives the

entire value to the combination, the plaintiff

is entitled to recover all the profits. Hurl-

but V. Schillinger, 130 U. S. 456, 472, 9 Sup.

Ct. 584, 32 L. Ed. 1011. (c) Where profits

are made by the use of an article patented
as an entirety, the infringer is liable for

all the profits unless- he can Show—and the
burden is on him to show—that a portion of
them is the result of some other thing used
by him. Elizabeth v. Pav. Co., 97 U. S. 126,

24 L. Ed. 1000. (d) But there are many
cases in which the plaintiffs patent is only
a part of the machine and creates only a
part of the profits. In such case, if plain-

tiff's patent jonly created a part of the prof-
its, he is only entitled to recover that part
of the net gains; Westinghouse Electric &
Mfg. Co. V. Mfg. Co:, 225 U. S. 604, 32 Sup.
Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.)

653.

Under what circumstances a participation
in profits will make one a partner in a trade
or adventure, see Paktnership.

PROGRESSrON.. That state of a J>usiness
which is neither the commencement nor the
end. Some act done after the matter has
commenced and before it is completed,
Plowd. 343. See Consummation; Inception.

PROHIBITIO DE VASTO DIRECTA
PARTI. A Judicial writ which was formerr
ly addressed to a tenant, prohibiting him
from waste pending suit. Reg. Jud. 21.

PROHIBITION. Forbidden to do; inhibi-

tion; interdiction. Talbott v. Casualty Co.,

74 Md. 545; 22 Atl. 395, 13 L. R. A. 584.

In Practice. The name of a writ Issued
by a superior court, directed to the judge
and parties to a suit in an inferior court,
commanding them to cease from the prose-
cution of the same, upon a Suggestion that
the cause originally, or some collateral mat-
ter arising therein, does not belong to that
jurisdiction, but to the cognizance of some
other court. 3 Bla. Com. 112 ; Viner, Abr.

;

2 H. Bla. 533 ; Re Fassett, 142 U. S. 479, 12
Sup. Ct. 295, 35 L. Ed. 1087;' Alexander v.

Crollott, 199 U. S. 580, 26 Sup. Ot. 161, 50
L. Bd: 317T'"it'wIff|Be"l6 an inferior court
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whlcli has taken jurisdiction of a suit

against a foreign state; 17 Q. B. 196, 215.

The writ of prohibition may also be is-

sued when, having jurisdiction, the court has
attempted to proceed by rules differing from
those which ought to be observed; Bull. N.

P. 219 ; or when by the exercise of its ju-

risdiction, the inferior court would defeat a

legal right ; 2 Chitty, Pr. 355 ; or to prevent

a judge from granting a new trial after ex-

piration of the trial term; State v. Walls,

113 Mo. 42, 2.0 S. W. 883.

A writ of prohibition is a civil remedy
given in a civil action, even when instituted

to arrest a criminal prosecution; Farns-

worth V. Montana, 129 U. S. 104, 9 Sup. Ct.

258, 32 Ii. Ed. 610; and only lies in case of

the unlawful exercise of judicial functions;

Fleming v. Com'rs, 31 W. Va. 617, 8 S. E.

267; State v. Gary, 33 Wis. 93; People v.

Marine Court, 36 Barb. (N. Y.) 341.

The writ of prohibition issues only in

cases of extreme nece,ssity, and before it

can be granted, it must appear that the

party aggrieved has applied in vain for

redress ; and it is never allowed except in

cases of usurpation or abuse of power, and
not then unless other existing remedies are

• inadequate to afford relief, or no other rem-

edy exists ; Ensign Mfg. Co. v. Carroll, 30

W. Va. 532, 4 S. E. 782: When a writ of

error or appeal furnishes a complete and
effective remedy, a writ of prohibition will

not be issued ; Mastin v. Sloan, 98 Mo. 252,

11 S. W. 558; Turner v. Forsyth, 78 Ga. 683,

3 S. E. 649; Nelms v. Vaughan, 84 Va. 696,

5 S. E. 704. Prohibition will not issue after

judgment and sentence unless want of juris-'

diction appears on the face of the proceed-

ings, but before judgment the supreme court

can examine not simply the. process and
pleadings of record, but also the facts and
evidence upon which action was taken; Re
Cooper, 143 U. S. 472, 513, 12 Sup. Ot. 453,

36 L. Ed. 232.

A writ of prohibition will not be issued

to restrain a district court from taking ju-

risdiction of a petition of the owner of a

barge for the benefit of the limited liability

act; Re Engles, 146 V. S. 357, 13 Sup. Ct.

281, 36 L. Ed. 1004.

When a party aggrieved by" a judgment

has an appeal to the supreme court which
becomes Inefficacious through his neglect, a

writ of prohibition will not issue to prevent

the enforcement of the judgment; Re Coop-

er, 143 U. S. 472, 513, 12 Sup. Ct. 453, 36

L. Ed. 232. If it appear that the thing

sought to be prohibited has been done, a

writ of error will be dismissed ; Jones v.

Montague, 194 U. S. 147, 24 Sup. Ct. 611, 48

L. Ed. 913.

"Where it appears that the court whose

action is sought to be prohibited has clearly

no jurisdiction -of the cause originally, or of

some collateral matter arising therein, a par-

ty who has objected to the jurisdiction at

the ontsi t ^Hihas no other remedy Is enti-

tled ti^Ljyrit vi pijohibition as a matter of
i^ight-l^^ll^Brtiiere ;

there is another legal

remecMUppeji i or otherwise, or where the
questm of Ph» jurisdiction of the court is

doubt^i^ (T ifiejHindS on facts which are not
made matter' cJl"(ecord, or where the applica-
tion ift made by a stranger, the granting or
refusal of the writ is discretionary. Nor is

the granting of the writ obligatory where the
case has gone to sentence, and the want of

jurisdiction does ;iot appear upon the^'face
of the proceedings." Re Rice, 155 U. S. 402,

15 Sup. Ct. 149, 39 I,. Ed. 198, followed in
The Conqueror, 166 U. S. 110, 17 Sup. Ct.

510, 41 I,. Ed. 937; Alexander v. Crollott,

199 U. S. 580, 26 Sup. Ct. 161, 50 L. M. 317.

The: term prohibition is also applied to the
interdiction of making and of selling or giv-

ing away, intoxicating liquors, eitherl abso-
lutely! or for other than medicinal, scitotiflc,

and sacramental purposes. See Liquob
Laws.^;

PROHIBITIVE IMPEDIMENTS. Those
impediments to a marriage which are only
followed by a punishment but do not render
the marriage null. Bowyer, Mod. Civ. Law
44.

PROJET (Fr.). In International Law. The
draft of a proposed treaty or convention.

Projetjde lol,—a bill In a legislative body.

PROLES (liat). Progeny; such issue as

procee(^l from a lawful marriage ; and. In

its enlarged sense, it signifies any children.

PROLETARIUS. In Civil Law. One who
had no property to be taxed, and paid a tax

only on account of his children {proles) ; a
person of mean or common extraction. The
word has become, in French, proUtaire sig-

nifying one of the common people; and in

Englislij proletariat.

PROLICIDE (Lat.proJeajj offspring, ccedere,

to kill).fi In Medical Jurisprudence. The de-

struction of the human offspring. Jurists

divide the subject into faetieide, or the de-

struction, of -the fcetus in utero, and infanti-

oide, or the destruction of the new-born in-

fant Bapm, Med. Jur. 137.

PROLIXITY. The unnecessary and su-

perfluous statement of facts, In pleodlBf or

In evidpiice. This will be rejected ft« im-

pertinent 7 Price 278, n.

PROLOCUTOR. In Ecclesiasttel

TJie prertUent or chairman of a cc^oci
The speaker of the house of lords Is g,

the proJoiutor. The office befcngs to. the

lord chancellor by prescription ; 3 Steph.

Com. SfT.

PROLONGATION. Time added to the ftl-

rsltion of something, See GrviNG Time.|»

PRo(|$T>f^%Lat). In Roman Law. Tb|
term iiaM' lo A*^nominate students o:^lti\f

during a>e fifth and last year' of their, st-»-
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ies. Tliej' were left during this year very
much to their own direction, and took the

name prolytte, omnino soluti. They studied

chiefly the Code and the imperial constitu-

tions. See Dig. Pref. Prim. Const. 2; Cal-

vinus, Lex.

PROMATERTERA (Lat). Great maternal
aunt ; the sister of one's grandmother. Inst.

3. 6. 3 ; Dig. 38. 10. 10. 14.

PROMISE. An engagement by which the

proinisor contracts with another to perform
or do something to the advantage of the lat-

ter.

The declaration of any party to an agree-

ment, so far as relates to anything to be
done or forborne on his part, is called a
promise. Except in the case of simultaneous
declaration, a promise is regularly either the

acceptance of an offer or an offer accepted.

Where the promise is embodied in a deed,

there is an apparent anomaly. Pollock,

•Contr. 2, 7.

Within the statute of frauds a promise to

pay the debt of another is an undertaking
by a person not before liable, for the pur-

pose of securing or performing the same du-

ty for vphich the party for whom the under-
taking is made, continues liable. Dillaby v.

Wilcox, 60 Conn. 71, 22 Atl. 491, 13 L. R. A.

643, 25 Am. St. Rep. 299.

When an oral promise is made, all that is

said at the time in relation to it must be
considered ; if, therefore, a man promises to

•pay all he owes, accompanied by a denial

that he owes anything, no action will lie to

enforce such a promise; Porter v. McClure,
15 Wend. (N. Y.) 187.

Strictly speaking a promise is not a rep-

:resentatiqji ; the failure to make it good

may give a cause of action, but it is not a

false representation, which will authorize

the rescission of a contract ; Cunyus v. Guen-

ther, 96 Ala. 564, 11 South. 649.

And when the promise is 'conditional, the

-condition must be performed before it be-

comes of binding force; Scouton v. Bislord,

7 Johns. (N. Y.) 36. See 16 Harv. L. Rev.

-319; Condition; Conteacts; Thibd Peeson,

-conteacts foe thg benefit of.

PROMISE OF MARRIAGE. A contract

.mutually entered into by a man and a wo-
man that they will marry each other.

Every marriage is necessarily preceded by
an express or implied contract of this de-

scription, as a wedding cannot be agreed
upon and celebrated at one and the same in-

-stant; Addison, Contr. 1196.

When a man and a woman agree to mar-
ry and subsequently either one refuses, the
other may bring suit for damages, such suits

being called breach of promise suits. Before
the Reformation no action for breach of

promise could be maintained, for marriage
was a matter of spiritual jurisdiction. It

-w" not till the middle of the seventeenth

century that marriage was recognized by our

law as a temporal benefit, and a breach of

promise as cognizable by the temporal

courts; 20 Q. B. D. 494, 505.

A promise of marriage is not to be Ukened

to an actual marriage. The latter is not a

contract, but a legal relation ; while the for-

mer is an executory contract in the strict

sense of the term, and governed in general

by the ordinary law of contracts, though it

has certain peculiarities of its own. As in

other contracts, the parties must be sui ju-

ris. If, therefore, the man or the woman be

an infant, or labor under any other legal dis-

ability, he or she VTill not be bound by a

promise of marriage; but if one of the par-

ties be an infant and the other be an adult,

the promise vnll be binding upon the latter

;

Stra. 937; Hunt v. Peake, 5 Cow. (N. Y.)

475, 15 Am. Dee. 475; Warwick v. Cooper,

5 Sneed (Tenn.) 659 ; McConkey v. Barnes,

42 111. App. 511. A promise made during

infancy may be ratified after the infant at-

tains majority. An English statute requires

a new and distinct contract, after majority,

in order to bind the infant on his promise to

marry after he comes of age ; but a new con-

tract may be inferred from continued ac-

ceptance of the engagement; D. R. 5 C. P.

410. Neither does it follow that a promise
of marriage is not binding because the par-

ties to the promise cannot form a valid mar-
riage ; they may be competent to contract

though not competent to marry.
There must be a legal and valid considera-

tion; but as there are always mutual prom-
ises, they are a sufficient consideration for

each other. There must be a meeting of the
minds of the parties, t. e. a request or propo-
sitio^n on the one side, and an assent on the
other. If the communications between the
parties are verbal, the only questions which
usually arise relate to evidence. The very

words or time or manner of the promise need
not be proved, but it may be inferred from
the conduct of the parties, and from the cir-

cumstances which usually attend an engage-
ment to marry : as, visiting, the understand-
ing of friends and relations, preparations for

marriage, and the reception of the man by
the woman's family as a suitor; Wightman v.

Coates, 15 Mass. 1, 8 Am. Dec. 77; Moritz
V. Melhorn, 33 Pa. 331 ; 2 C. & P. 553 ; South-
ard V. Rexford, 6 Cow. (N. Y.) 254; Waters
v. Bristol, 26 Conn. 398; Clark v. Hodges,
65 Vt. 273, 26 Atl. 726. But as to the evi-
dence of a contract to marry, more direct
proof is now commonly required than for-

merly, since modem statutes permit parties
themselves to take the stand; Schoul. Husb.
6 W. § 43. Therefore a promise cannot be
inferred from devoted attention, frequent
visits, and apparently exclusive attention;
Homan v. Earle,, 53 N. Y. 267; nor from
mere presents or letters not to the point;
see Com. v. Walton, 2 Brewst. (Pa.) 487;
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[1891] 2 Q. B. 534; nor from the plaintiffs

wedding preparations, unknown to tlie de-

fendant; Gates V. McKinney, 48 Ind. 562, 17
Am. Rep. 768; Walmsley v. Robinson, 63 111.

41, 14 Am. Rep. Ill ; nor from the woman's
unexplained possession of an engagement
ring; Com. v. Walton, 2 Brewst. (Pa.) 487.

Under the law allowing parties to an ac-

tion to testify, a promise of marriage cannot

be inferred from the mere proof of circum-

stances such, as usually attend an engage-

ment to marry. In the absence of fraud,

there must be proof of an actual contract;

a meeting of minds of the two parties.

Courtship alone or mere intention to marry
is not enough. Thorough acquaintance with
character, habits, and disposition is essen-

tial in order to enter into such a contract

intelligently, and an opportunity must be al-

lowed to form the acquaintance which is re-

quired, without raising the inference of a

contract; Yale v. Curtiss, 151 N. T. 598, 45

N. E. 1125. Mere courtship is not an agree-

ment to marry; Burnham v. Cornwell, 16 B.

Mon. (Ky.) 284, 63 Am. Dec. 529; Walmsley
V. Robinson, 63 111. 41, 14 Am. Rep. 111.

When the parties are at a distance from
each other, and the offer is made by letter,

it will be presumed to continue for a rea-

sonable time for the consideration of the

party addressed; and if accepted within a
reasonable time, and before it is expressly

revoked, the contract is then complete; 1

Pars. Contr. 84. No particular form of words
is necessary ; Hornan v. Barle, 53 N. Y. 267.

A promise of marriage is not within the

third clause of the fourth section of the

statute of frauds relating to agreements
made upon consideration of marriage; but

if not to be performed within a year, it has

been held to be within the fifth clause, and
must, therefore, be in writing in order to

be binding ; 1 Ld. Raym. 387 ; Short v. Stotts,

58 Ind. 29; Derby v. Phelps, 2 N. H. 515.

But the later cases are inclined to construe

the statute so as not to affect promises to

marry; Lawrence v. Cooke, 56 Me. 187, 96
Am. Dec. 443 ; Clark v. Pendleton, 20 Conn.
495 ; the marriage may be performed within
a year, and that is enough. See Blackburn
V. Mann, 85 111. 222.

If no time be fixed and agreed upon for

the performance of the contract, it is, in con-

templation of law, a contract to marry with-
in a reasonable period, considering the cir-

cumstances of the age, pecuniary means, etc.,

of the contracting parties, and either party

may call upon the other to fulfil the en-

gagement, and in case of default may bring

an action for damages. If both lie by for

an unreasonable period, and do not treat

the contract as continuing, it will be deemed
to be abandoned by mutual consent. If the

parties .are somewhat advanced in years, and
the marriage is appointed to take place at a

remote period of time, the contract would be

voidable at the option of either party, as i^

restraint of marriage; Addison, Contr. 678.

On a promise to marry within a reasonable

time, a plea that the defendant, after the

promise and before the breach, became af-

flicted with occasional bleeding from the

lungs' and therefore incapable, of marriage

without great danger to his life, and there-

fore unfit for the married state, of which

plaintiff had notice, was held bad in a much

considered case in the Exchequer Chamber;

E. B. & E. 746.

The fact that the plaintiff consented to a

two years' postponement of the wedding-day

does not relieve the defendant from his

promise ; Nearing v. Van Fleet, 71 Hun 137,

24 N. Y. Supp. 531.

Upon a refusal by one party to marry, an

action lies at once, although the time set for

the marriage has not come; Leake, Contr.

752; Burtis v. Thompson, 42 N. Y. 246, 1

Am. Rep. 516; so if a party puts it out of his

power to perform his promise of marriage;

Sheahan v. Barry, 27 Mich. 217;, 15 M, &
W. 189. An action lies when one party has

given notice that he will not fulfil his prom-

ise, although the time for fulfilment has not

arrived; L. R. 8 C. P. 167; or has ceased

his attentions ; Lemke v. Franzenburg (Ia.>

141 N. W. 332 ; see Beeach ; no deqiand nor

tender o^ performance is necessary before

bringing suit; Kelley v. Brennan, 18 R. I.

41, 25 Atl. 346. A refusal to fulfil the con-

tract may be as well manifested by acts as

by words. After the lapse of a reasonable

time, if one party, vnthout excuse, neglects

or refuses to fulfil his promise, the other"

may consider this a breach and sue; Bennett

V. Beam, 42 Mich. 346, 4 N. W. 8, 36 Am.
Rep. 442.

The defences which may be made to an

action for a breach of promise ol marriage

are, of course, various. If either party has

been convicted of an infamous crime, or has

sustained a bad reputation generally, and
the other was ignorant of it at the time of

the engagement* or if the woman has com-

mitted fornication, and this was unknown at

the time- to the man who promised to marry
her, or if the woman prove unchaste subse-

quently; Von Storch v. Griffin, 77 Pa. 504;

Sprague v. Craig, 51 111. 288 ; or jf the wom-
an is deeply involved in debt at the time of

the engagement, and the fact is kept secret

from her intended husband; Add. Contr.

680; but see E. B. & E. 796; or if false

representations are made by the woman, or

by her friends in collusion with her, as to

her circumstances and situation in life and

the amount of her fortune and marriage por-

tion, any of these will constitute a good

defence; 1 C. & P. 350, 529; Berry v. Bake-

man, 44 Me. 164 ; 1 0. & K. 463 ; Morgan v.

Yarborough, 5 La. Ann. 316 ; Butler v. Eschle-

man, 18 111. 44. But it has been held not

to be a defence that the plaintiff at the time

of the engagement was under an engagement
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to marry another person, unless the prior en-

gagement was fraudulently concealed; E.

B. & E. 796. But see 2 Pars. Contr. 550.

And the defendant's pre-engagement would
be no defence ; Schoul. Husb. & W. § 48. It

is not justification of a breach of promise to

marry a woman, to show that she has been

heard to use obscene language ; 8 Can. L.. J.

426; or Is unchaste (if the man knew it)

;

Bowman v. Bowman, 153 Ind. 498, 55 N. E.

422; or that the plaintiff had negro blood

in her veins; Van Houten v. Morse, 162

Mass. 414, 38 N. E. 705, 26 L. R. A. 430, 44
Am. St. Rep. 373; and where marriage be-

tween cousins is not forbidden by statute,

such relationship will not mitigate or excuse

a. breach of promise to marry ; Alberts v.

Albertz, 78 Wis. 72, 47 N. W. 95, 10 L. R. A.

584.

A bare offer of marriage is not a defence

to a prosecution for seduction ; it must be

accepted ; State v. Wise, 32 Or. 280, 50 Pac.

800; but the contrary was held in Com. v.

Wright (Ky.) 27 S. W. 815, which is said to

be the only case sustaining that view; 57

Alb. L. J. 51. The general rule is undoubt-

edly that nothing short of actual marriage
is a bar; State v. Thompson, 79 la. 703, 45

N. W. 293; State v. Brandenburg, 118 Mo.
181, 23 S. W. 1080, 40 Am. St. Rep. 362;

People V. Samonset, 97 Cal. 448, 32 Pac. 520.

If after the engagement either party is

guilty of gross misconduct, inconsistent with

the character which he or she was fairly

presumed to possess, the other party will

be released ; 4 Esp. 256 ; but mutual im-

proprieties and lewdness between the parties

will not be allowed to bar the action or to go

in mitigation or aggravation of damages;
Johnson v. Smith, B Pittsb. 184 ; or excuse

the performance of the contract ; Powell v.

Moeller, 107 Mo. 471, 18 S. W. 884. If the

engagement is made without any agreement
respecting the woman's property, and she

afterwards disposes of any considerable por-

tion of it without her intended husband's
knowledge and consent, or if she insist upon
having her property settled to her own sepa-

rate use, it is said that this will justify him
in breaking off the engagement ; Add. Contr.

1201. So, if the situation and position of

either of the parties as regards his or her

fitness for the marriage relation is material-

ly and permanently altered for the worse
(whether with or without the fault of such

party) after the engagement, this will re-

lease the other party. Thus, if one of the

parties is attacked by blindness, or by an in-

curable disease, or any malady calculated

permanently t» Impair and weaken the con-

stitution, this will dispense with the per-

formance of the contract on the part of the

other party; Add. Contr. 1199; Pothier, Tr.

du Mar. no. 1, 60, 61, 68. (In 1 Abb. App.

J)ec. 282, it was held that evidence thkt the
plaintiff drank intoxicating liquors to excess

was not admissible as a defence.) Whether

it will also constitute a defence for the party

afflicted, is a question of much difficulty. In

1 B. B. & E. 746, 765, where it appeared
that the defendant since the engagement had
become afflicted with consumption, whereby
he was rendered incapable of marriage with-

out great danger of his life, it was held,

by six judges against five, that this consti-

tuted no defence; though it seemed to be

agreed that' it would have been a good de-

fence for the other party.

It is a defence that the woman had be-

come a confined invalid, but only after a rea-

sonable waiting; Travis v. Schnebly, 68
Wash. 1, 122 Pac. 316, 40 L. R. A. (N. S.)

585, Ann. Cas. 1913E, 914 ; or has contracted

a venereal disease after the promise, or be-

fore it, and it was unknown to the other
party ; Smith v. Compton, 67 N. J. L. 548, 52
Atl. 386, 58 L. R. A. 480; Shackleford v.

Hamilton, 93 Ky. 80, 19 S. W. 5, 15 L. R.
A. 531, 40 Am. St. Rep. 166; or that such
disease, supposed to be cured, had broken
out again; Gardner v. Arnett (Ky.) 50 S.

W. 840; or that the condition of both par-

ties had changed so that marriage would
endanger their life or health; Sanders v.

Coleman, 97 Va. 690, 34 S. E. 621, 47 L. R. A.
581 ; that the woman was unnecessarily op-

erated on, rendering her incapable of child-

bearing; fidmonds v. Hughes, 115 Ky. 561,

74 S. W. 283; or that she had tuberculosis;
Lemke v. Franzenburg (la.) 141 N. W. 332;
but ill health of the woman, known to the
man at the time of the engagement, is no de-

fence; id.

The common opinion that an agreement
to marry between persons incapable of form-
ing a valid marriage is necessarily void, is

erroneous. If the disability pertains only to

one of the parties, and the other party was
ignorant of it at the time of the engagement,
it will constitute no defence for the former.
Thus, if a man who already has a wife liv-

ing makes a promise of marriage to another
woman who is ignorant of the former mar-
riage, he will be liable in damages for a
breach of his promise, although' a perform-
ance is impossible; Leake, Contr. 597; 2 C.

& P. 553; Kelley v. Riley, 106 Mass. 339, 8
Am. Rep. 336. Otherwise, if, the woman
knew, at the time the engagement was en-
tered into, that the man was married ; Noiee
V. Brown, 39 N. J. L. 133, 23 Am. Rep. 213;
Paddock v. Robinson, 63 111. 99, 14 Am. Rep.
112; Carter v. Rinker, 174 Fed. 882; or had
reason to know; id. Knovs^ledge that the
man was married, obtained by the woman
subsequently to the engagement to marry, is

not a defeuce, but may go in mitigation of
damages; Coover v. Davenport, 1 Heisk.
(Tenn.) 368, 2 Am. Rep, 706.

In an action for breach of promise of

marriage, the court will not interfere with
the discretion of the jury as to the amount
of damages, unless there has been some
obvious error or misconception on their part,
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or it Is made apparent that they have been

actuated by improper motives ; 1 O. B. N. S.

660; Waters v. Bristol, 26 Conn. 398. And
if the defendant has undertaken to rest his

defence, in whole or in part, on the general

bad character or the criminal conduct of the

plaintiff, and fails altogether in the proof,

the jury may take this into consideration as

enhancing the damages; Southard v. Rex-
ford, 6 Cow. (N. T.) 254; Davis v. Slagle, 27

Mo. 600. '

Loss of opportunity during the engage-

ment to contract marriage with another is

an element of damage; Hiveley v. GoUnick
(Minn.) 144 N. 'w. 213.

A very large discretion is given to the jury

as to damages ; Pollock, Torts 184 ; and dam-
ages are often given which are, in fact, ex-

emplary; L. R. 1 0. P. 331. The amount
awarded is usually estimated according to

plaintifC's loss of reputation, wealth, social

position, and prospects in life, as well as the

endurance of mortification, pain, or disgrace

;

Giese v. Schultz, 53 Wis. 462, 10 N. W. 598

;

Wilbur v. Johnson, 58 Mo. 600; Vanderpool
y. Richardson, 52 Mich. 336, 17 N. W. 936.

Where such an action is brought by a wo-

man, she may prove, in aggravation of dam-
ages, that the defendant, under color of a

promise of marriage, has seduced her ; Ben-

nett v. -Beam, 42 Mich. 346, 4 N. W- 8, 36

Am. Rep. 442 ; Leavitt v. Cutler, 37 Wis. 46

;

Sauer v. Schulenberg, 33 Md. 288, 3 Am. Rep.

.174; L- R. 1 O. P. 331; Daggett v. Wallace,

75 Tex. 352, 13 S. W. 49, 16 Am. St. Rep. 908.

But see, contra, Weaver v. Bachert, 2 Pa. 80,

44 Am. Dec. 159, commented on in Baldy v.

Stratton, 11 Pa. 316; Perkins v. Hersey, 1

R. I. 493. And misconduct, showing that

the plaintifC would be an unfit companion in

married life, may be given in evidence in

mitigation of damages ; Button v. McCanley,

1 Abb. Prac. (N. Y.) 282. The defendant

may show that his failure to marry the

plaintiff proceeded from opposition by his

mother to the marriage ; Johnson v. Jenkias,

24 N. Y. 252; or that he was afflicted with

an incurable disease at the time of his

breach of trie promise to marry, in mitigation

of damages ; Mabin v. Webster, 129 Ind. 430,

28 N. E. 863, 28 Am. St. Rep. 199. Evidence

that the general character of the iJlaintiffi

for chastity previously to the engagement
was bad, is admissible in mitigation of dam-
ages ; Van Storch v. Griffin, 71 Pa.. 240 ; Cole

V. HoUiday, 4 Mo. App. 94; so Is indelicate

conduct (not criminal) of plaintifC before the

promise was made; Palmer v. Andrews, 7

Wend. (N. Y.) 142. Evidence of the de-

fendant's financial standing is admissible:

Bennett v. Beam, 42 Mich. 346, 4 N. W. 8, 36

Am. Rep. 442 ; Fisher v. Oliver, 172 Mo. App.

18, 154 S. W. 453 ; so of his social position

;

Schoul. Hush. & W. § 49.

An action for breach of promise of mar-

riage lies against a decedent's estate, where

the father of the woman, learning that she

was pregnant, killed the promisor; Johnson
V. Levy, 122 La. 118, 47 South. 422, 16 Ann.
Cas. 978.

See Schoul. Husb. & W. § 40; Maccola,

Breach of Promise ; Bishop, M. & D. ch. xi

;

Betkothment; Wedding.

PROMISEE. A person to whom a prom-
ise has been made.
As to promises made for the benefit of

third persons, see Third Person.

PROMISES. When a defendant has been

arrested, he is frequently induced to make
confession in consequence of promises made
to him that if he -will tell the truth he will

be either discharged or. favored ; in such a
case, evidence of the confession cannot be re-

ceived, because, being obtained by the fiat-

tery of hope, it comes in so questionable a

shape, when it is to be considered evidence-

of guilt, that no credit ought to be given to

it; Com. v. Chabbock, 1 Mass. 144; 1 Leach
299. This is the, principle ; but what amounts
to a promise is not so easily defined. See-

CONPESSIOU.

PROMISOR. One who makes a promise.

The promisor is bound to fufll his promise,.

unless it is contrary toj law, as a promise to-

steal or to commit an assault and battery;

when the fulfilment is prevented by the act

of God, as where one has agreed to teach

another drawing and he loses his sight, so

that he cannot teach it; when the promisee

prevents the promisor from doing what he

agreed to do; when the promisor has been

discharged from his promise by the promi-

see; when the promise has been made with-

out a sufficient consideration; and perhaps-

in some other cases.

PROMISSORY NOTE.. A written promise

to pay a certain sum of money, at a future

time, unconditionally. Brenzer v. Wight-

man, 7 W. & S. (Pa.) 264; Kimball v. Hunt-

ington, 10 Wend. (N. Y.) 675, 25 Am. Dec.

590 ; Franklin v. March, 6 N. H. 364, 25 Am.
Dec. 462; Brooks v. Owen, 112 Mo. 251, 19-

S. W. 723, 20 S. W. 492.

An unconditional written promise, signed!

by the maker, to pay absolutely and at all

events, a sum certa,in in money, either to the

bearer or to, a person therein designated or-

his order. Benj. Chalm. Bills § 271.

By the Negotiable Instruments Act it is-

an unconditional promise in writing madfr

by one person to another, signed by the mak-

er, engaging to pay on demand or at a fixedi

or determinable future time, a sum certaia

in money to order to bearer.

A promissory note difEers from a mere ac-

knowledgment of a debt without any prom-

ise to pay, as when the debtor gives his cred-

itor an I O U. See 15 M. & W. 23. But see-

Cummings v. Freeman, 2 Humphr. (Tenn.)

143; Fleming v. Burge, 6 Ala. 373. In its^

form it usually contains a promise to pay»
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at a time therein expressed, a sum of money
to a certain person therein named or to his

order, for value received. It is dated and
signed by the maker. It is never under seal

;

Merritt v. Cole, 9 Hun (N. T.) 98; even
when made by a corporation; Steele v. Mfg.
Co., 15 Wend. (N. Y.) 265. But in L. R. 3

Ch. Ap. 758, it was held that a "debenture"
under a corporate seal was provable against

the company by the indorsee, free from equi-

ties between the payee and the corporation,

and, semble, that it was a promissory note.

In Mackay v. Church, 15 R. t. 121, 23 Atl.

108, 2 Am. St. Rep. 881, it was held that a
paper seal of a corporation on an instrument
in the form of a promissory note should be
regarded as "mere excess." No particular

form of words is necessary; but there must
be an intention to make a note; see 15 M. &
W. 29 ; Benj. Chalm. Bills 274 ; and it should
amount in legal effect to an absolute prom-
ise to pay money ; Strickland v. Holbrooke,
75 Cal. 268, 17 Pac. 204.

By the Negotiable Instruments Act, the
negotiability of an instrument is not affected

by the fact that it is not dated or bears a
«eal or it does not specify the value given.

He who makes this promise is called the
maker, and he to whom it is made is the
payee ; 3 Kent 46. A writing in the form of
a note payable to the maker's order, becomes
a note by indorsement; Miller v. Weeks, 22
Pa. 89. A note payable to the maker's order,
and indorsed by him in blank, is, in legal
effect, a note payable to bearer and is trans-

' ferable by delivery ; Jones v. Shapera, 57
Fed. 457, 6 C. C. A. 428.

Although a promissory note in Its original

shape bears no resemblance to a bill of ex-

change, yet when indorsed it is exactly simi-

lar to one; for then it is an order by the
indorser of the note upon the maker to pay
the indorsee. The indorser ia as it were
the drawer ; the maker, the acceptor ; and
the indorsee, the payee; 4 Burr. 669; 4
Term 148; 3 Burr. 1224.

Most of the rules applicable to bills of ex-

change equally affect promissory notes.

There are two principal qualities. essential

to the validity of a note : first, that it be pay-
able at all events, and not dependent on any
contingency; Cushman v. Haynes, 20 Pick.

(Mass.) , 132 ; nor payable out of any par-

ticular fund; Stamps v. Graves, 11 N. O.

102; U. S. V. Bank, 5 How. (U. S.) 382. By
the Negotiable Instruments Act the promise
•or order to pay must be unconditional and
such promise is unconditional, though there

is an ludication of a particular fund out of

which, reimbursement is to be made, or a
statement of the transaction which gives rise

to the instrument. But all order or promise
to pay out of a particular fund is not un-

<:onditional. Second, it is required that It

be for the payment of money only; M'Cor-

mick v. Trotter, 10 S. & R. (Pa.) 94; Klaub-

er V. BlggerstafC, 47 Wis. 551, 3 N. W. 357,

32 Am. Eep. 773; Black v. Ward, 27 Mich.

191, 15 Am. Rep. 162 ; Collins v. Lincoln, 11

Vt. 268 (though statutes in some states have

made notes payable in merchandise negotia-

ble) ; that is, in whatever is legal tender at

the place of payment; 2 Ames, Bills 828;

and not in bank-notes ; though it has been

held differently; Judah v. Harris, 19 Johns.

(N. Y.) 144. The. rule on this subject is said

to be more strict in England than here, but

to have been relaxed there in 2 Q. B. Div.

194. It is said that the tendency here is to

use the term money in a very wide sense;

Benj., Chalm.' Bills, 2d Am. ed. 10. By the

Negotiable Instruments Act, the instrument

must be payable in money and it is imma-
terial that a particular kind of current mon-

ey is designated.

A promissory note payable to order or

bearer passes by indorsement, and although

a chose in action, the holder may bring suit

on it in his own name. Although a simple

contract, a sufficient consideration is implied

from the nature of the instrument. See 5

Com. Dig. 133, n., 151, 472; 4 B. & C. 235;

1 C. & M. 16. It has been urged that, upon

principle, negotiable Instruments are con-

tracts binding by their own force, and there-

fore not requiring any consideration ; Langd.

Contr. § 49. When the bafck of a note is

covered by various indorsements, an assign-

ment of the note, written on a piece of pa-

per pasted to the note, will pass the legal

title.

By the Negotiable Instruments Act, one

who puts his name on the back of an instru-

ment prior to or at the time of delivery be-

comes an endorser; Rockfield v. Bank, 77

Ohio, 311, 83 N. E. 392, 14 L. R. A. (N. S.)

842 ; Peahy v. Choquet, 28 E. I. 338, 67 Atl.

421, 14 L. R. A. (N. S.) 847.

See INDOKSBMENT ; Allonqe.

A negotiable Instrument payable to bearer,

by custom of trade, passes from hand to

hand by delivery, and the holder for the

time being, if he is a hona fide holder for

value without notice, has a good title, not-

withstanding any defect in title in the per-

son from whom he took It; [1891] 1 Ch. 270.

As to whether a stipulation in an instru-

ment, otherwise in the form of a promis-

sory note, for the payment of an attorney's

fee for the collection of the note in case ot

dishonor renders the instrument non-nego-

tiable, see Bills of Exchange.
A promissory note on the face of which,

across one end, is written an agreement
that the note wiU be renewed at maturity,

is not negotiable ; Citizens N. Bk. v. PioUet,

126 Pa. 194, 17 Atl. 603, 4 L. R. A. 190, 12

Am. St. Rep. 860 ; nor is one indorsed "with-

out recourse"; De Hass v. Roberts, 59 Fed.

853.
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A. promissory note- does not discharge the
debt for which It Is given unless such be
the agreement of the parties ; It only oper-

ates to extend the period for the payment of

the debt; Segrist v. Crabtree, 131 U. S. 287,

9 Sup. Ct. 687, 33 L. Ed. 125.

PROMOTERS. Those who, in popular and
penal actions, prosecute offenders in their

own name and the king's.

Persons or corporations at whose instance

private bills are introduced into and passed
through parliament. Especially those who
press forward bills for the taking of land
for railways and other public purposes, who
are then called promoters of the undertak-
ing.

Persons who assist In organizing joint

stpck companies or corporations. Mozl. & W.
It has been said to be a term usefully

summing up in a single word a number of
business operations familiar to the com-
mercial world, by which a company is gen-

erally brought into existence ; 28 W. R. 351.

One who does an, act with reference to the

formation of a company or in aid of its or-

ganization, is, as regards that act, a pro-

moter of the company. Lloyd, Corp. Liab.

for Acts of Prom. 17. It applies to any per-

son who takes an active part in inducing
the formation of a company, whether he aft-

erwards becomes connected with the com-
pany or not; Ex-MissiOn L. & W. Co. v.

Flash, 97 Cal. 610, 32 Pac. 600. See Bosher
, V. Land Co., 89 Va. 455, 16 S. E. 360, 37 Am.
St. Rep. 879.

Promoters stand in a relation of trust

and confidence to the intended company, and
are bound to exercise uberrima fides; Lloyd
Corp. Liab. 18; Densmore Oil Co. v. Dens-
more, 64 Pa. 43; L. R. 6 Ch. Div. 372; their

acts are carefully scrutinized; L. R. 3 App.
Cas. 1218; they are precluded from a secret

advantage over the other stockholders;

Densmore Oil Co. v. Densmore, 64 Pa. 43.

The relation of promoters to the company
has been considered as similar to that of a

trustee to a beneficiary; Brewster v. Hatch,
122 N. T. 349, 25 N. E. 505, 19 Am. St. Rep.
498; 6 Ch. Dlv. 371; or of an agent to a
principal; id.; or as analogous to that of
partners; Densmore Oil Co. v. Densmore, 64
Pa. 43; Smith v. Warden, 86 Mo. 382;
Witmer v. Schlatter, 2 Rawle (Pa.) 359;
contra, Johnson v. .Corser, 34 Minn. 355, 25
N. W. 799; or to be rather that of agency;
Gillett V. R. Co., 55 Mo. 315, 17 Am. Rep.
653; promoters may, in fact, be partners. It

has also been held that their relation to-

wards each other is that of principal and
agent; each is liable for such contracts as
he authorizes ;" Roberts Mfg. Co. v. Schlick,

62 Minn. 332, 64 N. W. 826.

Promoters are personally liable on" con-

tracts made by them for the intended com-
pany when the latter proves abortive; L. R.

2 C. P. 174; and also for subscriptions paid

in to an abortive company, and tUat with-

out any deduction for expenses incurred;

Beach, Priv. Corp. 159; 3 B. & C. 814.

A promoter is not liable eco contractu to

a person who has been Induced by his fraud

to take shares in a company, but he may be

liable ex delicto; 2 B. & B. 476. Promoters
are liable in damages to subscribers whose
subscriptions are obtained by fraud ; Pad-

dock V. Fletcher, 42 Vt. 389; Miller v. Bar-

ber, 66 N. Y. 558 ; a bill in equity lies to re-

cover back money which a person has been

induced, through fraud, to invest in a bub-

ble; 2 P. Wms. 153. As against a person

acting as promoter, the corporation is en-

titled to the full benefit of all acts done and
contracts made by him while acting in" that

capacity ; and the promoter, as between him-

self and the corporation, is entitled to nQ
secret profits; he may not purchase proper-

ty for the corporation, and then sell the

same to the corporation at an advance; Si-

mons V. Min. Co., 61 Pa. 202, 100 Am. Dec. 628

;

5 Ch. Dlv. 73, 395 ; s. c. in the House of Lords,

3 App. Cas. 1218. Where one has already pur-

chased a certain property at a good bargain,

it is no fraud to organize a company and sell

the property to it at an advance; Thomp.
Liab. of Off. 222. See 1 Ch. Div. 182; Dor-

ris v. French, 4 Hun (N. Y.) 292. But if at

the time of making the sale he occupies to-

wards the corporation a position of trust,

as promoter or otherwise, it would seem
that he should not be allowed to sell at an
exorbitant price; 16 Am. L. Rev. 289; but

see Densmore Oil Co. v. Densmore, 64 Pa.

43; and he should faithfully state to the

company all material facts relating to the

property which would influence it in de-

ciding as to the purchase; Thomp. Liab. of

Off. 219 ; L. R. 5 Eq. 464. See 2 Lind. Part.

580.

Where a promoter acts as the agent of

the company, if he is under no special duty
to purchase the land in question for the cor-

poration, he may sell his own land to it,

or buy any other land, and sell at a profit,

provided he do so fairly, but it must appear
that the company had an independent board
of directors, who could exercise their own
discretion in the purchase of the property;

3 App. Cas. 1218; 23 Can. Sup. Ct 644;
Plaquemines T. F. Co. v. Buck, 52 N. J. Eq.

219, 27 Atl. 1094; he must disclose his in-

terest in the property; 3 App. Cas. 1218;

Burbank v.' Dtennis, 101 Cal. 94, 35 Pac. 444;
he must state truly all the material facts;

3 App. Cas. 1218; Burbank v. Dennis, 101

Cal. 90, 35 Pac. 444 ; Pittsburg Min. Co. v.

Spooner, 74 Wis. 307, 42 N. W. 259, 17 Am.
St. Rep. 149. A promoter who acts as a

mere agent for the purchase of the property

cannot retain a secret profit out of the trans-

action; 11 Ch. D. 918; 4 C. P. D. 396;

Chandler v. Bacon, 30 Fed. 538; Brewster

V. Hatch, 122 N. Y. 349, 25 N. E. 5.05, 19 Am.
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St. Rep. 498; but a profit made with the

knowledge and assent of all the members of

the corporation may be retained ; 14 . Ch.

D. S90. . But where a promoter deals with
the corporation at arm's length, he, may
make such profit as he can ; 2 Hare 461.

The remedy for the corporation is either

to rescind the contract, If no equities in-

tervene to prevent, or to call upon the pro-

moter to account for his unlawful profit;

4 Russ. 562 ; Getty v. Devlin, 54 N. Y. 403.

If promoters are guilty of any misrepre-

sentation of facts or suppression of truth in

relation to the property or their personal In-

terest in the proposed sale, the company
would be entitled to set aside the transac-

tion or recover compensation for any loss

which it has suffered ; Dlckerman v. Trust
€o., 176 U. S. 181, 204, 20 Sup. Ct. 311, 44
U Ed. 423,- citing 5 Ch. Div. 78 ; 11 id. 918.

- Where the promoters have the power of

selecting directors who are to represent the

company in the proposed purchase, they are

bound to select comi>etenti and trustworthy

persons who will act honestly in the Interest

vt the shareholders. A purchase made
through promoters under these circumstan-
ces will not bind the company unless it was
a fair and honest bargain; Dlckerman v.

Trust Co., 176 XJ. S. 181, 204, citing L. R. 5
Ch. Div. 73; Brewster v. Hatch, 122 N. Y.

349, 25 N. E. 505, 19 Am. St. Rep. 498; Si-

mons V. Min. Co., 61 Pa. 202, 100 Am. Dec. 628.

They are liable to the corporation or its

creditors for the difference between the price

which they received for such property from
the corporation and the price at which they

purchased it, without regard to its actual

value; Cent. Trust Co. v. Land Co., 116

T'ed. 743; Bosher v. Land Co., 89 Va. 455,

16 S. E. 360, 37 Am. St. Rep. 879.

A subordinate fraud practiced by some of

the promoters of a corporation upon some
of their associates was held a matter wholly
between them and the syndicate, which gave
rise to no corporate right of action, in the

absence of innocent incorporators or stock-

holders ; Old Dominion Copper Co. v. Lewi-
sohn, 210 U. S. 206, 28 Sup. Ct. 634, 52 L.

Ed. 1025. But fraud in the purchase of prop-

erty which is to be conveyed to a corpora-

tion composed partly of those purchasing the

property and partly of others may become
operative against the corporation itself, and
give it a right to maintain an action against

some or all of those guilty of the fraud, to

protect the Innocent stockholders who
bought in ignorance thereof; Davis v. Las
Ovas, Co., 227 U. S. 80, 33 Sup. a. 197, 57 L.

Ed. 426, where it was said : "The distinction

between a case in which all of the owners of

the property and all of the members of the

buying corporation are the same persons and
participate in the profit realized, and the

case here presented, is fully recognized in

Old Dominion Copper Co. v. Lewisohn, 210

tl. S. 206, 28 Sup. Ct. 634, 52 L. Ed. 1025, as
well as in Phosphate Co. v. Erlanger, 5 Ch.
Div. 73, and in the well considered opinion
of Judge Severens in Yelser v. Paper Co., 107
Fed. 340, 46 C. C. A. 567, 52 L. R. A. 724.

There was no error in cancelling the shares
issued to the plaintiffs in error for promotion
of the corporation. They and the other
members of the syndicate received the shares
upon the assumption that they had in good
faith served the corporation in the procure-

ment of the property. Obviously appellants
were serving themselves, to the- detriment
of the corporation and innocent subscribers

to its stock. In such a situation the corpo-
ration may recover the shares."

There Is some difference of opinion in re-

gard to the time when one becomes a pro-

moter within the meaning of the rule. Some
cases hold that he is chargeable with a trust
when he enters upon the execution of the
scheme which is intended to result in the
transfer of the property to a company to be
organized and controlled by him. AH, how-
ever, agree that he comes within the rule
when he begins to organize the company,
and that, from that time, he is bound to deal
openly and fairly, and in such a way as that
those having independent charge of the com-
pany, as well as those who are induced to
become subscribers to its stock, may be ful-
ly advised of the relation he bears to the
property which he proposes to sell; Yeiser
V. Paper Co., 107 Fed. 340; 46 C. C. A. 567,
52 L. R. A. 724, citing South Joplin Land Co.
V. Case, 104 Mo. 572, 16 S. W. 390; Hebgen
V. Koeffler, 97 Wis. 313, 72 N. W. 745 ; Dens-
more Oil Co. V. Densmore, 64 Pa. 43 ; Hay-
ward V. Leeson, 176 Mass. 310, 57 N. E. 656,
49 L. R. A. 725 ; Burbani v. Dennis, 101 Cal.

90, 35 Pac. 444 ; Yale Gas Stove Co. v. Wil-
cox, 64 Conn. 101, 29 Atl. 303, 25 L. R. A. 90,
42 Am. St. Rep. 159 ; Brewster v. Hatch, 122
N. Y. 349' 25 N. E. 505, 19 Am. St. Rep. 498.
A promoter though he purport to act on

behalf of a projected corporation cannot
bind it by acts performed before it came into
existence ; Weatherford, M. W. & N. W. Ry.
Co. V. Granger, 86 Tex. 350, 24 S. W. 795,
40 Am. St. Rep. 837; also Perry v. R. Co.,
44 Ark. 383; Davis v. Creamery Ass'n, 63
Mo. App. 477; Long v. Bank, 8 Utah 104,
29 Pac. 878; Arapahoe Inv. Co. v. Piatt, 5
Colo. App. 515, 39 Pac. 584; Schreyer v.

Mills Co., 29 Or. 1, 43 Pac. 719. It has been
said in one case, Oakes v. Water Co., 143 N.
Y. 430, 38 N. E. 461, 26 L. R. A. 544, that
this rule does not apply to a private corpora-
tion. The i-ule does no't apply when there
was a de facto corporation In existence when
the acts were performed; Wood v. Whelen,
93 111. 153; or when the charter provides
that the company shall be liable; Hill v.

Gould, 129 Mo. 106, 30 S. W. 181; Munson
V. R. Co., 103 N. Y. 59, 8 N. E. 355. "Ex-
cept as a fiction, therefore, this doctrine that
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a company can be bound 'before it is formed,
and, enters upon Its corporate life 'cum
onere,' must be regarded as unfounded in

principle. ... It is discredited in Eng-
land and has not been followed (as far, as

can be ascertained) since the decision in 2

Macq. H. of L. 393. The American authori-

ties repudiate it." Lloyd, Corp. Liab. for

Acts of Prom. 42, citing 5 H. L. 605. The
fact that all the stockholders were promoters

and entered into the contract, does not make
it binding upon the company when form-

ed ; Battelle v. Pay. Co., 37 Minn. 89, 33 N.

W. 327 ; Little Rock & Ft. S. R. Co. v. Perry,

37 Ark. 164; but see Paxton v. Min. Co., 2

Nev. 257. A corporation cannot, by ratifica-

tion, become liable on a contract made by
its promoters before it came Into existence;

L. R. 2 C. P. 175 ; L. R. 9 C. P. 503 ; Weather-
ford, M. W. & N. W. R. Co. V. Granger, 86

Tex. 350, 24 S. W. 795, 40 Am. St. Rep. 837;

contra, Stanton v. R. Co., 59 Conn. 272, 22

Atl. 300, 21 Am. St. Rep. 110; Paxton C. Co.

V. Bank, 21 Neb. 621, 33 N. W. 271, 59 Am.
Rep. 852; Hill y. Gould, 129 Mo. 106, 30

S. W. 181; such ratification, if binding,

would date back to the original agreement;

Stanton v. R. Co., 59 Conn. 272, 22 Atl. 300,

21 Am. St. Rep. 110. It has been held that

the company may "adopt" the original con-

tract and thus become liable under it;

Weatherford, M. W. & N. W. R. Co. v.

Granger, 86 Tex. 350, 24 S. W. 795, 40 Am.
St. Rep. 837; Munson v. R. Co., 103 N. X.

59, 8 N. B. 355; Penn M. Co. v. Hapgood,
iiX Mass. 145, 7 N. E. 22; but see Abbott
V. Hapgood, 150 Mass. 248, 22 N. B. 907, 5

L. K. A. 586, 15 Am. St. Rep. 193; West-
ern S. & M. Co. V. Cousley, 72 111. 531. But
adoption is, in effect, the making of a new
contract on the same terms as the old

;

L. R. 33 Ch. Div. 16 ; McArthur v. Print. Co.,

48 Minn. 319, 51 N. W. 216, 31 Am. St. Rep.
653. It has been held that estoppel will

constitute a ground of liability ; Grape Sugar
& V. Mfg. Co. V. Small, 40 Md. 395 ; We&.ther-
ford, M. W. & N. W. R. Co. v. Granger, 86
Tex. 350, 24 S. W. 795, 40 Am. St. Rep. 837.

Where a promoter has contracted for

something to be performed after incorpora-
tion, the company, if it accept performance,
with knowledge of the facts, is liable ; Penn
M. Co. V. Hapgood, 141 Mass. 145, 7 N. E.

22; L. R. 38 Ch. Div. 156; Oakes v. Water
Co., 143 N. T. 430, 38 N. E. 461, 26 L. R. A.

544. Where the performance is partly be-

fore and partly after incorporation, the com-
pany may, by acceptance, render itself lia-

ble ; McArthur v. Printing Co., 48 Minn. 319,

51 N. W. 216, 31 Aih. St. Rep. 653; but see

Weatherford, M. W. & N. W. E. Co. v. Gran-

ger, 86 Tex. 350, 24 S. W. 795, 40 Am. St.

Rep. 837, where services were rendered, un-

der different (sontracts, before and after in-

corporation, and a recovery was allowed for

the latter and not for the former.

A vote of the directors (under a clause
in the articles of association) that the pro-

moter's preliminary expenses be paid, was
held not a ground of recovery; L. R. 9 0. P.

503; but see Stanton v. R. Co., 59 Conn.
272, 22 Atl. 300, 21 Am. St. Rep. 110 ; and a

vote of the directors that "the agreement of

purchase be ratified" was held not to bind

the corporation; L. R. 16 Ch. Div. 125.

A recovery for work done before incorpo-

ration, at ,the request of a promoter, has
been allowed on the ground of a Quasi-con-

tractual obligation ; Grier v. H., H. & Co., 13
N. T. Supp. 583 ; but see New York & N. H. R.
Co. V. Ketchum, 27 Conn. 170; Rockford, R.

I. & St. L. R. Co. V. Sage, 65 111. 328, 16 Am.
Rep. 587; L. R. 9 C. P. 503; Weatherford,.

M. W. & N. W. E. Co. V. Granger, 86 Tex.

350, 24 S. W. 795, 40 Am. St. Rep. 837. See

Keener, Quasi-Contracts.

Ratification may be express, or may be
implied from the voluntary acceptance of

the benefit of the contract, whereby an estop-

pel is worked. See Despatch Line of Pack-

ets V. Mfg. Co., 12 N. H. 205, 37 Am. Dec.

203; Fister v. La Rue, 15 Barb. (N. Y.) 323.

See, also, 7 Ch. Div. 368 ; L. R. 2 C. P. 174.

A corporation cannot enforce a subscription

to shares made before its formation on the

faith of certain promises of its promoters,

without fulfilling the promises; Burrows v.

Smith, 10 N. Y. 550.

"Both the English and American decisions

recognize the possibility of a new contract

between the corporation when organized and
the third person, the broad line of distinc-

tion between the cases being the manner in

which such contract can be made out; the

English courts taking the position that acts

of the corporation which are clearly attribu-

table to the erroneous belief on its part that

it is liable on the original contract cannot
be received as evidence of a new contract,

particularly when coupled vrith the further

fact that direct negotiations between the

third party and the corporation cannot be

shown. The American courts, on the other

hand, receive as evidence of a new contract

all acts indicating an intent by the corpora-

tion to receive the benefits of the original

contract." 19 Harv. L. Rev. 1042, an article

by H. S. Richards.

As to whether a subscriber to the stock of

a corporation not yet formed can, after its

formation, rescind his subscription on the

ground of the promoter's fraud, see 36 Am.
L. Rev. 855, by A. C. Ritchie, maintaming the

affirmation, and a criticism of his, view in

16 Harv. L. Rev. 380.

m a number of jurisdictions the agreement

between the promoter and a third person is

regarded as an open offer to the corporation,

which it may accept when organized and thus

create a new contract between the third per-

son and the corporation; 19 Harv. L. Rev.

104, citing Smith v. Parker, 148 Ind. 127^
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45 N. E. 770; Penn. M. Co. v. Hapgood, 141

Mass. 145, 7 N. E. 22 ; Holyoke Envelope Co.

V. Envelope Co., 182 Mass. 171, 65 N. B. 54

;

Weatheiford, M. W. & N. W. R. Co. v. Gran-
ger, 86 Tex. 350, 24 S. W.\795, 40 Am. St.

Rep. 837 ; Wall v. Smelting Co., 20 Utah 474,

59 Pac. 399; Pratt v. Match Co., 89 Wis.

406, 62 N. W. 84. Other courts have held

that a corporation may be estopped to deny
that it is bound by the contract made by the

promoter; Blood v. Water Co., 113 Cal. 221,

41 Pac. 1017, 45 Pac. 252; Grape S. & V.
Mfg. Co. V. Small, 40 Md. 395.

When a solvent trader converts his busi-

ness Into a limited liability company, com-
plying vpith all the statutory requirements,
the court will not go behind the transaction
and decide that the company is not validly

constituted on account of the nonfulfillment

of conditions which are not foiind in the

company's acts; [1897] A. C. 22. This case

sustains the validity of v^hat are knovm in

England as "one man companies."
See Alger, Promoters ; Keener, Quasi-Con-

tracts; Prospectus.

PROMPT. Quick, sudden, or precipitate.

One who is ready is said to be prepared at
the moment ; one who is prompt is said to be
prepared beforehand. Tobias v. Lissberger,

105 N. y. 412, 12 N. B. 13, 59 Am. Rep. 509.

PROMULGATION. The order given to

cause a law to be executed, and to make it

public; it differs from publication. 1 Bla.

Com. 45 ; Stat. 6 Hen. VI. c.
4.'

In modem practice, it is usually by pub-
lishing one or more volumes of the laws and
circulating them among public officials and
selling them. As to the practice in England
at various times, see Record Com. in 7 Sel.

Essays in Anglo-Amer. L. H. 168.

With regard to trade, unless previous no-

tice can be brought home to the party charg-

ed with violating their provisions, laws are
to be considered as beginning to operate in

the respective collection districts only from
the time they are received from the proper
department by the collector. The Cotton
Planter, 1 Paine 23, Fed. Cas. No. 3,270.

The appointment of a jury commission and
the drawing of a jury by it, under a law
which has not been promulgated, are void;

State V. Bruno, 48 La. Ann. 1481, 21 South.

30.

As to the rules of a railway company it

means made known ; brought to the attention

of the service affected thereby, so that a
servant is bound to take notice; Wooden v.

H. Co., 18 N. Y. Supp. 768.

Formerly promulgation meant introducing

a bill to the senate; Aust. Jur. Leet. 28.

See Statute.

PROMUTUUM (Lat.). In Civil Law. A
gtta*i-contract, by which he who receives a
certain sum of money, or a certain quantity

of fungible things, which have been paid to

him through mistake, contracts towards the

payer the obligation of returning him as

much. Pothier, de VXJsure, pt. 3, s. 1, a. 1.

This contract is called promutuum, because

it has much resemblance to that of mutuum.
This resemblance consists in this : first, that

in both a sum of money or some fungible

things are required; second, that in both

there must be a transfer of the property in the

thing; third, that in both there must be re-

turned the same amount or quantity of the

thing received. But, though there is this

,

general resemblance between the two, the

mutuum differs essentially from the promu-
tuum. The former is the actual contract of

the parties, made expressly, but the latter

is a g«a«i-contract, which is the effect of an
error or mistake. 1 Bouvier, Inst. n. 1125.

PRONEPOS (Lat). Great-grandson.

PRONEPTIS (Lat). A niece's daughter.
A great-granddaughter. Ainsworth, Diet.

PRONOUN. The use of "his" in a charge
may be generic, covering male as well as fe-

male witnesses; Wilmette v. Brachle, 110
111. App. 356, affirmed 209 111. 621, 71 N. E.
41.

PRONURUS (Lat). The wife of a great-

grandson.

PROOF. The conviction or persuasion of
the mind of a judge or jury, by the exhibi-

tion of evidence, of the reality of a fact al-

leged. Thus, to prove is to determine or per-

suade that a thing does or does not exist;

8 Toullier, n. 2 ; Ayliffe, Parerg. 442 ; 2 Phil.

Ev. 44, n. a ; Steph. Bv. 62 ; 1 Greenl. Bv. §

1 ; Schloss V. His Creditors, 31 Cal. 203 ; Per-
ry V. R. Co., 36 la. 106. Proof Is the.perfec-
tion of evidence; for without evidence there
is no proof, although there may be evidence
which does not amount to proof: for ex-

ample, if a man is found murdered at a spot
where another has been seen walking but
a short time before, this fact will be evir

dence to show that the latter was the mur-
derer, but, standing alone, will be very far
from proof of it.

Ayliffe defines judicial proof to be a clear
and evident declaration or demonstration of
a matter which was before doubtful, con-

veyed in a judicial manner by fit and proper
arguments, and likewise by all other legal

methods : first by proper arguments, such as
conjectures, presumptions, indicia, and other
adminicular ways and means; secondly, by
legal methods, or methods according to law.
such as witnesses, public instruments, and
the like. Ayliffe, Parerg. 442; Aso & M.
Inst b. 3, t. 7.

PROOF OF DEATH. See Loss.

PROOF OF LOSS. See Loss.

PROOF OF SPIRITS. Testing the
strength of alcoholic spirits, also the degree
of strength; as high proof, first proof, sec-
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ond, third, and fourth proofs. In the In-

ternal revenue law it is used in the sense of

degree of strength. Louisville P. W. Co. v.

Collector, 49 Fed. 561, 1 C. C. A. 371, 6 U. S.

App. 53.

PROPER. That which is essential, suit-

able, adapted, and correct.

Congress is authorized, by art. 1, s. 8, of

the constitution of the United States, "to

make aU laws which shall be necessary and
proper for carrying into execution the fore-

going powers, and all other powers vested by
this constitution of the United States, in any
department or officer thereof."

PROPER LAW OF CONTRACT. See I/EX

Loci.

PROPERTY. The right and interest

which a man has in lands and chattels to

the exclusion of others. Morrison v. Semple,

6 Binn. (Pa.) 98; Soulard v.. U. S., 4 Pet.

(U. S.) 511, 7 L. Ed. 938; Jackson v. Housel,

17 Johns. (N. T.) 283; 11 East 290, 518.

The sole and despotic dominion which
one man claims and exercises over the ex-

ternal things of the world in total exclu-

sion of the right of any other individual in

the universe. 2 Bla. Com. 2. The right to

P9ssess, use, enjoy, and dispose of a thing.

Babcock v. Buffalo, 1 Sheld. 317, affirmed 56
N. Y. 268 ; which is in itself valuable ; Jones
V. Vanzandt, 4 McLean 603, Fed. Cas. No. 7,-

503. The free use and enjoyment by a per-

son of all his acquisitions, without any con-

trol or diminution, save only by the law of
the land. Stevens v. State, 2 Ark. 291, 85
Am. Dec. 72; People v. Barondess, 61 Hun
571, 16 N. Y. Supp. 436. The right of a per-

son-over a thing (in rem) indefinite in point

of user. Austin's Lectures.

Literally taken the word is nomen gener-

alissimum, but is not always so used. As
ordinarily used it means the thing possessed,

but it may include the right to use and en-

joy it. The more comprehensive meaning is

presumed to have been intended by the use

of such a word in a constitution; Wells-

Fargo & Co. v. Jersey City, 207 Fed. 871.

That which is peculiar or proper to any
person; that which belongs exclusively to

one; the first meaning of the word from
which it is derived

—

proprius—is one's own.
Drone, Copyr. 6.

A vested right of action is property in

the same sense that tangible things are

property ; Pritchard v. Norton, 106 U. S. 132,

1 Sup. Ct. 102, 27 L. Ed. 1.04. It is a thing

owned, that to which a person has or may
have a. legal title; Springfield. F. & M. .Ins.

Co. V. Allen, 43 N. Y. 389, 3 Am. Rep. 711.

See Barclay v. Plant, 50 Ala. 509 ; Primm v.

Belleville, 59 111, 142 ; 11 Bast 290.

In the treaty by which Louisiana was ac-

quired, property comprehends every species

of title, inchoate or complete, legal or equi-

table, and embraces rights which lie in con-

tract, executory as well as executed; Bryan
V. Kennett, 113 U. S. 179, 5 Sup.' Ct. 407, 28

L. Ed. 908.

Property, m the strict legal sense, is an
aggregate of rights which are guaranteed
and protected by the government, and, in

the ordinary sense, indicates the thing it-

self, rather than the rights attached to it;

Fulton Light, Heat & Power Co. v. State, 65

Misc. Rep. 263, 121 N. Y. Supp. 536, affirmed

id., 138 App. Div. 931, 123 N. Y. Supp. 1117.

The term "property" embraces every spe-

cies of valuable right and interest, including

real and personal property, easements, fran-

chises, and hereditaments; Caro v. R. Co.,

46 N. Y. Super. Ct. 138 ; it includes money

;

Washington Co. v. Weld Co., 12 Colo. 152,

20 Pac. 273 ; credits ; Dillingham v. Ins. Oo^

120 Tenn. 302, 1.08 S. W. 1148, 16 U R. A.

(N. S.) 220; a chose in action; Cincinnati

V. Hafer,.49 Ohio St. 60, 30 N. E. 197; a

mining claim; Sullivan v. Min. Co., 143 U.

S. 431, 12 Sup. Ct. 555, 36 L. Ed. 214; a

debt ; Knebelkamp v. Fogg, 55 111. App. 563

;

Fontana v. Tel. Co., 83 Fed, 824 ; a ferry

franchise; Conway v. Taylor, 1 Black (U.

S.) 603, '17 L. Ed. 191; CarroU v. Campbell,

110 Mo. 557, 19 S. W. 809; the reciprocal

rights of the wife to the society, protection,

and support of her husband, and his right to

her society and services in his household

may be regarded as the property of the re-

spective parties; Jaynes v. Jaynes, 39 Hun
(N. Y.) 40; Warren v. Warren, 89 Mich. 128,

50 N. W. 842, 14 L. R. A. 545.

The following have been held to be prop-

erty : 'A certificate of membership in the

Board of Trade ; Jones v. Fisher, 116 111. 68,

4 N. E. 255 ; a common law action ; Dunlap
V. B. Co., 50 Mich. 470, 15 N. W. 555; the

right to recover damages from a common
carrier for breach of contract; Justis v. R.

Co., 12 Cal. App. 639, 108 Pac. 328 ; the office

of a professor of a chartered university who
can be removed only for cause; Com. v.

Phillips, 1 Del. Co. Rep. (Pa.) 41; a man's
right to his calling; Butchers' Union S. H.

& L. S. L. Co. V. Slaughter-House Co., Ill

U. S. 746, 4 Sup. gt. 652, 28 L. Ed. 585 ; Peo-

ple V. Rosenberg, 59 Misc. 342, 112 N. Y.

Supp. 316; the right to labor; Jones v. Les-

lie, 61 Wash. 107, 112 Pac. 81, Ann. Cas.

1912B, 1158 ; the right to labor or to prac-

tice a profession ; Gleason v. Thaw, 185 Fed.

345, 107 C. C. A. 463, 34 L. R. A. (N. S.) 894

;

the privilege and capacity to exercise the

rights common to every man; Munden v.

Harris, 153 Mo. App. 652, 134 S. W. 1076;

that dominion or indefinite right which one

may lawfully exercise over particular ob-

jects, and, generally, to the exclusion of all

others; Bigney v. Chicago, 102 111. 64 ; a liq-

uor tax certificate; Bachmann-Bechtel B.

Co. V. Gehl, 154 App. Div. 849, 139 N. Y.

Supp. 807; quotations from Stock Ex-

changes; Hunt V. Cotton Exch., 205 U. S.
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322, 27 Sup. Cft 529, 51 L. Ed. 821; McDear-
mott Commission Co. v. Board of Trade, 146

Fed. 961, 77 C. C. A. 479, 7 L. R. A. (N. S.)

889, 8 Ann. Cas. 759 ; an option for the pur-

chase of a manufacturing plant; Hasklns v.

Ryan, 75 N. J. Eq. 330, 78 Atl. 566; the

perpetual and exclusive right granted by
Governor Dongan In 1686 to the freeholders

of East Hampton to purchase Montauk
Point from the Indians; Pharaoh v. Ben-

son, 69 Misc. Rep. 241, 126 N. T. Supp. 1035;

a fixed contract right under Spanish law to

acquire land; Welder v. Lamhert, 91 Tex.

510, 44 S. W. 281; franchises of a pubUc
corporation; WlUcox v. Gas Co., 212 U. S.

19, 44, 29 Sup. Ct. 192, 53 L. Ed. 382, 15 Ann.
Cas. 1034; People v. O'Brien, 111 N. Y. 1, 18
N. E. 692, 2 L. R. A. 255, 7 Am. St. Rep. 684;
a franchise to build a water works and use
the streets for that purpose ; Adams v. Bul-

lock, 94 Miss. 27, 47 South. 527, 19 Ann. Cas.

165 ; all rights in real and personal property,
and easements, franchises and incorporeal

hereditaments; Metropolitan City R. Co. v.

R. Co., 87 111. 317; a secret code or system
of a mercantile company, containing the cost
and selling price of Its merchandize, for use
of its salesmen; Simmons H. Co. v. Waibel,
1 S. D. 488, 47 N. W. 814, 11 L. R. A. 267, 36
Am. St. Rep. 755.

A person has no property nor vested inter-

est in any rule of the common law ; Pacific
Tel. Co. V. Oregon, 223 U. S. 150, 32 Sup. Ct.

224, 56 L. Ed. 377; nor in a liquor license;

Sprayberry v. Atlanta (Ga.) 13 S. E. 197;
nor in a mere idea unprotected by statute or
contract ; Hasklns v. Ryan, 71 N. J. Eq. 575,

64 Atl. 436 ; nor in a cofiin In which a corpse
has, with the consent of all persons having
a pecuniary interest In it, been buried;
Guthrie v. Weaver, 1 Mo. App. 136. Debts
have been said not to be the "property" of

the debtor; Dlbert v. D'Arcy, 248 Mo. 617,

154 S. W. 1116.

The domestic services of a wife and her
companionship possess none of the attributes

of property; Blllingsley v. R. Co., 84 Ark.

617, 107 S. W'- 173, 120 Am. St. Rep. 95.

All things are not the subject of property

;

the sea, the air, and the like cannot be ap-
propriated ; every one may enjoy them, but
he has no exclusive right In them. When
things are fully our own, or when all others

are excluded from meddling with them or

from interfering about them, it Is plain that

no person besides the proprietor, who has
this exclusive right, can have any claim ei-

ther to use them, or to hinder him from
disposing of them as he pleases : so that

property, considered as an exclusive right to

things, contains not only a right to use those

things, but a right to dispose of them, either

by exchanging them for other things, or by
giving them away to any other person with-

out any consideration, or even throvring them
away. Rutherforth, Inst. 20; Domat. Uv.

prSL tit. 3; Pothler, des Choses;, 18 Viner,

Abr. 63 ; Com. Dig. Biens. See, aiso, 2 B. &
C. 281; 1 0. & M. 39; Mayo v. Carrlngton,

4 Call (Va.) 472, 2 Am. Dec. 580; 6 Bingh.

630.

See Story v. R. Co., 90 N. T. 122, 43 Am.
Rep. 146 ; Thompson v. R. Co., 130 N. Y. 360,

29 N. B. 264, where easements of light and
air and ingress and egress to buildings were
held to be property.

The ownership of property implies its use
In the prosecution of any legitimate busi-

ness which is not a nuisance in Itself; In re

Hong Wah, 82 Fed. 623.

Property is said to be real and personal

property. See those titles.

Dicey (Confl. Laws, Moore's ed. 72) treats

of property as consisting of movables and
immovables, but says that this "does not
square with the distinction known to English
lawyers between things real, or real proper-
ty, and tMngs personal, or personal proper-
ty." Movables are equivalent to personal
property with the omission of chattels real

;

immovables are equivalent to realty, with
the addition of chattels real or leaseholds.
Law is concerned, not with things but with
rights over, or in reference to property.

It is also said to be, when it relatps to
goods and chattels, absolute or cluaUfied. Ab-
solute property is that which Is our own
without any qualification whatever : as, when
a man is the owner of a watch, a book, or
other Inanimate thing, or of a horse, a sheep,
or other animal which never had its natural
liberty in a wild state.

Qualified property consists in the right
which men have over wild animals which
they have reduced to their own possession,
and which are kept subject to their power;
as, a deer, a buffalo, and the like, which are
his own while he has possession of them,
but as soon as his possession is lost his prop-
erty is gone, unless the animals go animo
revertendi; 2 Bla. Com. 396 ; Wallls v. Mease,
3 Binn. (Pa.) 546; but a whale, harpooned,,
but not connected with a boat by line. Is

vested in the crew that harpooned it, and
not in one which afterwards followed and
captured it; Ghen v. Rich, 8 Fed. 159; when
killed and marked. It belongs to the person
who killed it ; Taber v. Jenny, 1 Sprague
315, Fed. Cas. No. 13,720.

But property in personal goods may be
absolute or qualified without any relation
to the nature of the subject-matter, but sim-
ply because more persons than one have an
interest in it, or because the- right of prop-
erty Is separated from the possession. A
bailee of goods, though not the owner, has a
qualified property In them ; while the owner
has the absolute property. See Bailee;
Bailment.

Personal property is further divided into

proi)erty in possession, and property or chos-

es in action. See Chose in Action.
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Property Is again divided into corporeal
and incorporeal. The former comprehends
such property as is perceptible to the senses,

as lands, houses, goods, merchandise, and
the like; the latter consists in legal rights,

as choses in action, easements, and the Uke.

In a strict legal sense, land is not proper-

ty, but the subject of property. The term
property, although in common parlance ap-

plied to a tract of land or a chattel, in its

legal signification means only the right of

the owner in relation to it. It denotes a
right over a determinate thing. Property
is the right of any person to possess, use,

enjoy, and dispose of a thing. Wynehamer
V. People, 13 N. T. 378; 1 Bla. Com. 186; 2
Austin, Jurispr. 817. If property in land

•consists in certain essential rights, and a

physical interference with the land substan-

tially subverts one of those rights, such in-

terference takes, pro tanto, the owner's prop-

erty. The right of using a thing indefinitely

is an essential quality of absolute property,

without which absolute property can have
no legal existence. Use is the real side of

property. This right of user necessarily in-

cludes the right and power of excluding oth-

ers from the land ; Walker v. R. Co., 103.

Mass. 14, 4 Am. Rep. 509. From the very
nature of these rights of user and of exclu-

sion, it is evident that they cannot be ma-
terially abridged without, ipso facto, taking
the owner's property. If the right of indefi-

nite user is an essential element of absolute

property or complete ownership, whatever
physical interference annuls this right, takes

property, although the owner may still have
left to him valuable rights in the article of

a more limited and circumscribed nature;

Eaton v. B. Co., 51 N; H. 512, 12 Am. Rep.
147.

Property is lost by the act of man by—
first, alienation; but in order to do this the

owner must have a legal capacity to make
"a contract ; second, by. the voluntary aban-

donment of the thing; but unless the aban-

donment be purely voluntary the title to the

property is not lost : as, if things be thrown
into the sea to save the ship, the right is

not lost; Pothier, n. 270; 3 TouUier, n. 346.

But even a voluntary abandonment does not

deprive the former owner from taking pos-

session of the thing abandoned at any time
before another takes possession of it.

It is lost iy operation of law—first, by
the forced sale, under a lawful process, of

the property of a debtor to satisfy a judg-

ment, sentence, or decree rendered against

him, to compel him to fulfil his obligations;

second, by confiscation, or sentence of a
criminal court ; third, by prescription ; fourth,

by civil death ; fifth, by capture by a public

enemy. It is lost liy the act of &od, as in the

case of the death Of slaves or animals, or in

the total destruction of a thing : for exam-

ple, if a house be swallowed up by an open-

ing in the earth during an earthquake.

It Is proper to observe that, in some cases,

the moment that the owner loses his posses-

sion he also loses his property or right in

the thing; animals feros natures, as men-
tioned above, belong to the owner only while

he retains the possession of them. But, in

general, the loss of possession does not im-

pair the right of property, for the owner
may recover it within a certain time allowed

by law. Bouvier, Inst.

Referring to the historical development of

the law relating to chattels, it is said that

possession is prima facie evidence of owner-

ship. The man with the better right to pos-

session has "the property." This better right

to possession was the only form of property,

either of lands or chattels, known to the

early common law. 3 Holdsw. Hist. B. L.

281.

See Stock; Situs; Taxation; Attach-

ment ; Gabnishment.

PROPINOUITY (Lat.). Kindred; parent-

age. See Affinity; Consanguinitt ; Next

of Kin.

PROPIOR SOBRINA, PROPIOR SO-

BRINO (Lat). The son or daughter of a

great-uncle or great-aunt on the father's or

mother's side. Calvinus, Lex.

PROPIOS, PROPRIOS. In .Spanish Law.

Certain portions of ground laid ofC and re-

served when a town was founded in Spanish

America, as the inalienable property of the

town, for the purpose of erecting public

buildings, markets, etc., or to be used in any

other way, under the direction of the mu-
nicipality, for the advancement of the rev-

enues or the prosperity of the place. Stroth-

er V. Lucas, 12 Pet. (U. S.) 442, 9 L. Ed.

1137.

PROPONENT. In Ecclesiastical Law.

One who propounds a thing; as, "the party

proponent doth allege and propound." 6

Eccl. 356, n. Often used of one who ofEera

a will for probate.

PROPORTUM. Intent or meaning.

Cowell.

PROPOSAL. An ofCer. A formal offer to

perform some undertaking, stating the time

and manner of performance and price de-

manded, or one or more of these particulars,

either directly or by implied or direct refer-

ence to some announcement requesting such

an offer. See Eppes v. R. Co., 35 Ala. 33.

A proposal of this character is not to be con-

sidered as subject to different rules from

any other offer ; Poll. Contr. 13. See Offbs.

PROPOSITUS (Lat). The person pro-

posed. In making genealogical tables, the

person whose relations it is desired to find

out is called the propositus.

PROPOUND. To offer; to propose; as,

the onus proiandi in every case lies upon the

party who propounds a will. 1 Curt. Eccl.

637; 6 Eccl. 417.
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PROPRES. In French Law. The term
propres or Mens propres is used to denote

that property which has come to an in-

dividual from his relations, either in a di-

rect line, ascending or descending, or from
a collateral line, whether the same have
come by operation of law or by devise.

Propres is used in opposition to acguSts.

Pothier, Des Propres; 2 Burge, Confl. of

Law 61.

PROPRIA PERSONA (Lat in his own
person). It is a rule in pleading that pleas

to the jurisdiction of the court must be plead

in propria persona, because if pleaded by
attorney they admit the jurisdiction, as an
attorney is an officer of the court, and he is

presumed to plead after having obtained

leave, which admits the jurisdiction. Lawes,
PI. 91.

An appearance may be in propria per-

sona, -and need not be by attorney.

PROPRIETARY. In its strict sense, this

word signifies one who is master of his ac-

tions, and who has the free disposition of

his property. During the colonial govern-

ment of Pennsylvania, William Penn was
called the proprietary.

Belonging to ownersliip; as proprietary

rights. Ferguson v. Arthur, 117 U. S. 487, 6

Sup. Ct 861, 29 L. Ed. 979.

PROPRIETATE PROBANDA. See Be
PEOPEIBrATE PeOBANDA.

PROPRIETOR. The ovraer.

One who has the legal right or exclusive

title to anything. In many Instances It is

synonymous with owner. Turner v. Cross,

83 Tex. 218, 18 S. W. 578, 15 L. R. A. 262. A
receiver is not a proprietor; Dillingham v.

Blake (Tex.) 32 S. W. 77.

, PROPRIO VIGORE (Lat). By its own
force and vigor: an expression frequently

used in construction. A phrase Is said to

have a certain meaning propria vigore.

PROPTER AFFECTUM (Lat). For or

on account of some affection or prejudice.

See Chaixeitge.

PROPTER DEFECTUM (Lat). On ac-

count of or for some defect. See Chal-
lbjnge; Escheat.

PROPTER DELICTUM (Lat.). For or on
account of crime. See Chaluengb; Es-

cheat.

PROPTER HONORIS RESPECTUM. On
account of respect or honor of rank. See
Chaixenge.

PROROGATION. Putting off to another
time. It is generally applied to the British

parliament, and means the continuance of it

from one time to another; It differs from
adjournment, which is a continuance of it

from one day to another In the same ses-

sion. 1 Bla. Com. 186. After prorogation aU
pending biUs fall.

Bouv.—173

In Civil Law. The giving time to do a

thing beyond the term prefixed. Dig. 2. 14.

27. 1. See Peolonqation.

PROSCRIBED. In Civil Law. Among the

Romans, a man was said to be proscribed

when a reward was offered for his head;

but the term was more usually applied to

those who were sentenced to some punish-

ment which carried with it the consequences

of civil death. Code 9. 49.

PROSECUTION (Lat prosegwor, to follow

after). In Criminal Law. The means adopt-

ed to bring a supposed offender to justice

and punishment by due course of law. See

State V. Williams, 34 La. Ann. 1198.

Prosecutions are carried on in the name
of the government and have for their prin-

cipal object the security and happiness of

the people in general. Hawk. PI. Cr. b. 2, c.

25, s. 3; Bac. Abr. Indictment (A 3).

In England, the modes most usually em-

ployed to carry them on are—by indictment;

1 Chitty, Cr. L. 132 ;
presentment of a grand

jury ; id. 133 ; coroner's inquest; id. 134;

and by an information. In this country, the

modes are—by indictment, by presentment,

by Information, and by complaint, which
see. See Postulatio; MAiiciotrs PEOSEcyu-

tion.

PROSECUTOR. One who prosecutes an-

other for a crime in the name of the govern-

ment.
The public prosecutor is an officer ap-

pointed by the government to prosecute all

offences: he is the attorney-general or his

deputy.

A private prosecutor is one who prefers

an accusation against a party whom he sus-

pects to be guilty.

Every man may become a prosecutor;

but no man is bound, except in some few
of the more enormous offences, as treason,

to be one; but if the prosecutor should
compound a felony he will be guilty of a
crime. The prosecutor has an inducement
to prosecute, because he cannot, in many
cases, have any civil remedy until he has
done his duty to society by an endeavor to

bring the offender to justice. If a prose-

cutor act from proi)er motives, he will not
be responsible to the party in damages
though he was mistaken in his suspicions;

but if, from a motive of revenge, he insti-

tute a criminal prosecution vsrlthout any
reasonable foundation, he may be punished
by being mulcted in damages, in an action

for a,malicious prosecution (g. v.).

In theory of law in England, any member
of the community can prosecute a criminal.

In felony, it Is the duty of a person injured

in person or property to prosecute, or to give

Information to the police; but there Is no
such duty In misdemeanors. The police may
act as they see fit By acts In 1879 and 1884,

a public prosecutor is provided who insti-
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tutes and carries on prosecutions in any
court under the supervision of tlie attorney-

general. He may take a' case out of the

hands of a private prosecutor or of the police.

The vast bulli of prosecutions ate by private

prosecutors.

In State v. Tlghe, 27 Mont. 327, 71 Pac. 3

(a capital case), the court upheld the prac-

tice' of private counsel acting for prosecutors,

saying that it had existed in Montana for

forty years. MUbum, J., dissented on the

ground that the private prosecutor repre-

sents vengeance, while the state's attorney

represents justice. The practice exists in

many states ; see State v. Bartlett, 55 Me.
200; Keyes v. State, 122 Ind. 527, 23 N. B.

1097. It does not exist in Massachusetts,

Michigan and Wisconsin.

In Pennsylvania, a defendant is not bound
to plead to an Indictment, where there is a

private prosecutor, until his name shall have
been indorsed on the indictment as such,

and on acquittal of the defendant, in all

cases except where the charge is for a fel-

ony, the jury may direct that he shall pay
the costs. See 1 Chitty, Cr. Law 110;

Haught v. Com., 2 Va. Cas. 3; The King v.

Lukens, 1 Dall. (U. S.) 5; Allen v. Com., 2

Bibb (Ky.) 210; U. S. v. Mundel, 6 Call

(Va.) 245, Fed. Cas. No. 15,834; Bish. Cr.

Pro. 691; District Attorney of the United
States ; Infoemeb.

' PROSECUTOR OF THE PLEAS. The ti-

tle of the prosecuting officer in each county
in New Jersey and one or two other states.

The term is used in the same sense as dis-

trict attorney in other states.

'PROSOCER (Lat). A father-in-law's fa-

ther; grandfather of wife. Vicat, Voc. Jur.

PROSOCERUS (Lat). A wife's grand-
mother.

PROSPECTIVE (Lat. prospicio, to look

forward). That which is applicable to the

future : it is used In opposition to retrospec-

tive. See Reteospectivb.

PROSPECTUS. A prospectus of an in-

tended company ought not to omit actual

and material facts, or to conceal facts ma-
terial to be known, the misrepresentation

or concealment of which may improperly
influence the mind of the reader ; for if he
is thereby deceived into becoming an al-

lottee of shares and suffers loss he may pro-

ceed against those who have misled him.

.The proper purpose of a prospectus of an in-

tended company is held to be only to invite

persons- to become original shareholders or

allottees of shares in the company. When
it has performed this oflBce, it is exhausted;

Peek V. Gurney, L. R. 6 H. L. 377; but a

purchaser of shares from an original allottee

may maintain an action for misrepresenta-

tions contained In a prospectus, if he can

show that it was intended by those issuing

it to be, and was, communicated to him prior

to his purchase of shares; [1896] 1 Q. B.

372; such an intention may be inferred if

the prospectus was circulated after all its

shares had been allotted, particularly if they

were taken up by the promoters themselves.

See [1892] 3 Ch. 566; 17 Ch. D. 467.

The doctrine of Peek v. Gurney is consid-

ered by Judge Thompson (Corp. § 1471) as

"destitute of any foundation in reason and
opposed to the common opinions of justice

and business morality." It is not followed

in this country, where it is held that it is

sufficient if the prospectus was issued to

influence the public, and the plaintiff saw
it and was induced thereby to purchase

shares; id.

A prospectus set forth that a tramway
company had the right to use steam power
as well as horses; the directors believed

the statement to be true, but it was not;

it was held that the oflScers of the company
were not liable for deceit; Derry v. Peek,

L. R. 14 App. Cas. 337. This decision was
overruled in England by an act of 1890.

If a. director of a company knowingly

issues or sanctions the circulation of a false

prospectus, containing untrue statements of

material facts tending to deceive the com-

munity, and to induce the public to buy the

stock in the market, he Is responsible to

those who are injured thereby; Morgan v.

Skiddy, 62 N. Y. 319.

A letter intended to be used to promote
the sale of bonds of a trust company is a

representation to all persons to whom it is

shown; Nash v. Ins. & Trust Co., 159 Mass.

437, 34 N. E. 625.

A prospectus is admissible in evidence

in an action at law by a company against

its promoters for secret proflts; Simons v.

Min. Co., 61 Pa. 202, 100 Am. Dec. 628. See

Thomp. Liab. of Off. 809.

A .statement in a prospectus of the pur-

pose for which money is wanted, is a ma-
terial statement of fact, and if untrue may
be ground for an action of deceit; 29 Ch.

Div. 459.

A prospectus of a new company, so far

as it alleges facts concerning the position

and prospects of the undertaking, is a rep-

resentation to all persons who may apply

for shares therein, but not to subsequent
transferees of shares; L. R. 6 H. L. 377;

but it may be as to the latter, if actively

used to induce the purchase of shares ; [1896]

1 Q. B. 372; Poll. Torts 284. The material

question as to a prospectus is, "Was there

or was there not misrepresentation in* point

of fact?" id.

By the Companies (Consolidation) Act

1908, every prospectus must contain particu-

lars respecting the memorandum of associa-

tion, the shares, the directors, the subscrib-

ers to the memorandum of association, the

vendors to the company, payments in respect

to preliminary expenses and disbursements

and the dates and parties to material con-
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tracts. Parties cannot contract themselves

out of the act; [3906] 75 L. J. C. 450; [1906]

2 Ch. 129; if a prospectus contains untrue
statements, or material omissions, any sub-

scriber for shares may avoid his contract

and the court will not enquire into the exact
importance which he attached to each sepa-

rate statement; [1906] A. C. 24; but see

[1910] 1 Gh. 630. He also has an action of

deceit against every director or promoter, or

person named in the prospectus as about to

become a director, or who has authorized
the issue of the prospectus. The defendant
will not be liable if he had reasonable

ground to believe that the statement was
true, or that it was a correct statement
froifl a public official document, or from the

report of an expert whom he had reason-

able ground to believe was competent; Od-
gers, C. L. 1401.

See Alger, Promoters ; Deceit ; Miseepke-
sentation; Pbomotees.

PROSTITUTION. The common lewdness
of a woman for gain. The act of permitting

a common and indiscriminate sexual inter-

course for gain. Com. v. Cook, 12 Mete.
(Mass.) 97.

The act or practice of prostituting or of-

fering the body to an indiscriminate inter-

course with men ; common lewdness of a
woman for gain; the act of permitting a
common and indiscriminate sexual inter-

course for hire. State v. Gibson, 108 Mo.

575, 18 S. W. 1109. See State v. Stoyell, 54

Me. 24, 89 Am. Dec. 716; Haygood v. State,

98 Ala. 61, 13 South. 325.

The act of permitting illicit intercourse

for hire, an indiscriminate intercourse or

what is deemed public prostitution. TJ. S. v.

Bitty, 208 U. S. 393, 28 Sup. Ct. 396, 52 L.

Ed. 543.

By the word in Its most general sense

Is understood the act of setting one's self to

sale, or of devoting to infamous purposes

what is in one's power : as, the prostitution

of talents or abilities; the prostitution of

the press, etc. Carpenter v. People, 8 Barb.

(N. ¥.) 610.

In all well-regulated communities this has
been considered a heinous offence, for which

the woman may be punished ; and the lieep-

er of a house of prostitution may be indicted

for keeping a common nuisance.

A landlord cannot recover for the use

and occupation of a house let for the pur-

pose of prostitution ; 1 B. & P. 340, n. It

is not a crime to let rooms to prostitutes for

quiet and decent occupation, nor to permit a

house to be visited by disreputable people, if

they visit It for innocent and proper pur-

poses; State V. Smith, 15 E. I. 24, 22 Atl.

1119.

The object of the provisions of the im-

migration acts of 1907 and 1910, providing

for the deiwrtation of prostitutes, was to

prevent the introduction and keeping in this

country of women of the prohibited class

;

and even if a woman married to a citizen

might be permitted to enter if she does not

belong to that class, yet if she Is found vio-

lating the statute by being in a house of

prostitution, she becomes subject to deporta-

tion, notwithstanding her marriage to a citi-

zen; Low Wah Suey v. Backus, 225 U. S.

460, 82 Sup. Ct. 734, 56 L. Ed. 1165.

June 25, 1910, congress passed the white

slave traffic act forbidding the transporta-

tion of women for the purpose of prostitu-

tion. It was held constitutional; Paulsen v.

U. S., 199 Fed. 423, 118 C. C. A. 97. See

White Slave Act; Bawdy-House.
See Flexner, Prostitution in Europe ; Knee-

land, Commercialized Prostitution in New
York City; Pbocueation; White Slave.

In a figurative sense, it signifies the bad
use which a corrupt judge makes of the

law, by making it subservient to his inter-

est: as, the prostitution of the law, the

prostitution of justice.

PROTECTION. In Mercantile Law. The
name of a document generally given by
notaries public to sailors and other persons

going abroad, in which is certified that the

bearer therein named is a citizen of the

United States.

In Governmental Law. That benefit or
safety which the government afCords to the
citizens.

In English Law. A privilege granted by
the king to a party to an action, by which he
is protected from a judgment which would
otherwise be rendered against him. Of these
protections there are several kinds. Fitzh.

N. B. 65.

PROTECTION ORDERS. Orders granted
by the court upon the application of a wife
living apart from her husband to protect

her property. Brett, Com. 988.

PROTECTION OF THE LAWS. See
Equal Peotection op the Laws.

PROTECTOR OF THE SETTLEMENT.
By the English Fines and Recoveries Act,

1833, no disposition by a person who is ten-

ant in tail under a settlement .shall be effect-

ual to bar any person but those claiming by
force of the entail, unless it is made with
the consent of the "Protector of the Settle-

ment." In the absence of any express pro-
vision in the settlement appointing another
person, the person who is the owner of the
first beneficial estate of freehold, legal or
equitable, or for years determinable on a
life or lives prior to the estate tail, shall be
the Protector. The settlor may appoint any
person or persons in esse (not exceeding
three) to act as Protector; 1 Steph. Com.
388.

PROTECTION, WRIT OF. A federal
court has power to protect a litigant therein
from seizure of his person by state authori-

ties while in attendance upon the trial of his



PROTECTION, WRIT OP 2756 PROTEST

case, whether upon process or in the exer-

cise of the police power of the state without
process, where necessary for the protection

of its own jurisdiction, and where the

threatened act must rest for its justification

upon a proceeding the validity of which is

the very matter it is called upon to deter-

mine. In such case the federal court has
power to grant protection to enable the par-

ty to come into the state, remain during the

trial, and depart therefrom in the custody
arid under the protection of the United
States marshal and without interference

with his personal liberty by the officers or

agents of the state ; Chanler v. Sherman, 162

Fed. 19, 88 C. O. A. 673, 22 L. R. A. (N. S.)

992.

PROTECTORATE. A protectorate is a

state which has transferred the management
of its more important international affairs

to a stronger state. 1 0pp. 144; Salmond,
Juris. 210. It implies only a partial loss of

sovereignty, so that the protected state still

retains a position in the family of nations.

Moreover, the protected state remains so far

independent of its protector that it is hot

obliged to be a party to a war carried on by
the protector against a third state, nor are

treaties concluded by the protector ipso fac-

to binding upon the protected state; 1 Opp.
145-146.

Treaties of protection are treaties in the

nature of unequal alliance, from which they
are chiefly distinguished by a garrison being

kept within the protected state ; Twiss,

Rights of Nations § 247. The rights of sover-

eignty must be exercised by the protected

state de facto as well as de jure, else it will

become a mere dependence of the governing

power. See Halleck, Int. L. 69; 1 Kent,

Gould's ed. *23.

The character of a protectorate will de-

pend upon the nature of the treaty by which
it is established. As exercised, however, by
a European power over a smaller civilized

state, it differs from the relation which links

an Eastern protected state with a European
country; a German protectorate inclines to

the assumption of more full control than a
British.

Formerly protected nations were said to

retain their independence and internal sov-

ereignty,' placing their foreign relations un-

der a Bti?onger country. It is believed that

all the states represented at the Berlin Con-

ference in 1885, except Great Britain, main-

tained that a Protectorate includes the right

of administering justice over the subjects of

a protected state. See Hall, For. Jur. of the

British Crown.

PROTEST' In Contracts. A notarial act,

made for want of payment of a promissory

note, or for want of acceptance or payment

of a bill of exchange by a notary public, In

which it is declared that all parties to such

instruments will be held responsible to the

holder for all damages, exchanges, re-ex-

change, etc.

A formal notarial certificate attesting the

dishonor of a bill of exchange or promissory

note. Benj. Chalm. Bills, art. 176.

There are two kinds of protest, namely,
protest for non-acceptance, and protest for

non-payment. There is also a species of pro-

test common in England, which is called

protest for better security. A similar provi-

sion is to be found in the Negotiable Instru-

ments Act.

Protest for non-acceptance or non-payment,
when duly made and accompanied by notice

to all the parties to the bill or note, has the

effect of making all of them responsibfe to

the holder for the amount of the bill or note,

together with damages, etc.; 3 Kent 63;

Byles, Bills 273, 894; Chitty, Bills 278; Com.
Dig. Merchant (F 8, 9, 10) ; Bac. Abr. Mer-
chant, etc. (If 7). Protest for better securi-

ty may be made when the acceptor of a bill

fails, becomes insolvent, or in any other way
gives the holder just reason to suppose it

will not be paid. It seems to be of doubtful

utility, except that it gives the drawer of a
bill on a foreign country an opportunity of

availing himself of any attachment law there
in force ; 1 Ld. Raym. 745.

The protest is a formal paper signed and
sealed by a notary wherein he certifies that

on the day of its date he presented the origi-

nal bill attached thereunto, or a copy (a de-

scription of the bill is enough; Dennistoun
V. Stewart, 17 How. [U. S.] 606, 15 U Ed.

228), to the acceptor, or the original note to

the maker thereof, and demanded payment,
or acceptance, which was refused, for rea-

sons given in the protest, and that thereupon
he protests against the drawer and Indorsers

thereof for exchange, re-exchange, damages,
costs, and interest. See Benj. Chalm. Bills,

art. 176 ; 2 Ames, Bills & N. 863. It is usual,

also, for the notary to serve notices of the

protest on all the parties to the bill. The
notice contains a description of the bill, in-

cluding its date and amount, the fact of de-

mand and refusal, and that the holder looks
to the person notified for payment. A waiv-
er of notice of protest by an accommodation
endorser 18 months after maturity of the
note with full knowledge that demand had
not been made or notice of protest given, is

binding without a new consideration; Burg-
ettstown Nat. Bk. v. Nill, 213 Pa. 456, 63
Atl. 186, 3 L. R. A. (N. S.) 1079, 110 Am.
St. Rep. 554, 5 Ann. Cas. 476 ; notice of pro-

test to a drawer who executed an assign-

ment for the benefit of creditors is sufficient

to bind the estate in the hands of the as-

signee; Moreland's Adm'r v. Bank, 114. Ky.

577, 71 S. W. 520, 61 L. R. A. 900, 102 Am.
St. Rep. 293.

Protest of foreign bills is proof of demand
and refusal to pay or accept; Bryden v.
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Taylor, 2 H. & J. (Md.) 899, 3 Am. Dec. 554;

NichoUs V. Webb, 8 Wheat. (U. S.) 333, 5

Ii. Ed. 628. Protest is said to be part of the

constitution of a foreign bill ; and the form
is governed by the lecD loc^ contractus; Bank
of Rochester v. Gray, 2 Hill (N. Y.) 22T;

Tickner v. Roberts, 11 La. 14, 30 Am. Dec.

706; Townsley v. Sumrall, 2 Pet. (U. S.)

179, 180, 7 L. Ed. 386. Story, Bills 176 (by
the place where the protest is made; Benj.

Chalm. Bills, art. 180). A protest must be
made by a notary pubUc or other person
authorized to act as such; Benj. Chalm.
Bills, art. 177 ; but it has been held that the

duties of a notary cannot be performed by a

clerk or deputy; Ocean Nat. Bank v. Wil-

liams, 102 Mass. 14i. Inland bills and prom-
issory notes need not be protested ; Bailey

V. Dozier, 6 How. (U. S.) 23, 12 L. Ed. 328

;

see Presbrey r. Thomas, 1 App. D. C. 171;

but the term protest, as applied to inland

bills of exchange, includes only the steps

necessary to charge the drawer and indors-

er ; Wood R;ver Bank v. Bank, 36 Neb. 744,

55 N. W. 239. Protest is unnecessary to fix

the liability of an indorser on a non-negotia-

ble instrument; Kampmann v. Williams, 70

Tex. 568, 8 S. W. 310.

By the Negotiable Instruments Act a for-

eign bUl, if dishonored by non-acceptance,

or, after acceptance, by non-payment, must
be protested ; if not, the drawer and endors-

ers are discharged. The protest must be an-

nexed to the bill, or must contain a copy

thereof, under the hand and seal of the

notary making it, and must specify the time

and place of presentment, the fact and man-

ner thereof, the cause or reason for protest-

ing the bill, and the demand made and the

answer given, if any, or the fact that the

drawee or acceptor could not be found. Pro-

test may be made by a notary ; or it may be

by any respectable resident of the place of

dishonor, In the presence of two or more
credible witnesses.

Protest must be made on .the day of dis-

honor, but is dispensed with by any circum-

stances which would dispense with notice of

dishonor. See Peesentment. It must be at

the place of dishonor, except that when a
bill drawn at the place of business or resi-

dence of some person other than the drawee,
has been dishonored by non-acceptance, it

must be protested for non-payment at the

place where it is expressed to be payable,

and no further presentment for payment to,

or demand on, the drawee is necessary. Aft-
er protest for non-acceptance a bill may be
protested for non-payment. ,

Where the acceptor has been adjudged
bankrupt or insolvent, or has assigned for
creditors, before the bill matures, it may be
protested for better security against the
drawer and Indorsers.

If a bill is lost or destroyed, or wrongly
detainisd from the person entitled to hold it.

protest may be on a copy or written particu-

lars thereof.

Where a defendant negligently caused an
original note to be protested after he had re-

ceived a renewal note, the maker of the note

can recover in tort for the damage to his

credit; State Mutual Life Ass'n v. Baldwin,

116 Ga. 855, 43 S. E. 262.

See AcoEPTAHCE ; Bnxs op Exchange; No-

tice OP Dishonoe; Peesentment.
In Legislation. A declaration made by one

or more members of a legislative body that

they do not agree with some act or resolu-

tion of the body : it is usual to add the rea-

sons which the protestants have for sux^ a
dissent

See 2 Redlich, Proc. in H. of C. 233, as to

protest in the House of Lords.

In Maritime Law. A writing, attested by a

justice of the peace, a notary pubUc, or a
consul, made and verified by the master of a
vessel, stating the severity of a voyage by
which a ship has suffered, and showing that

it was not owing to the neglect or miscon-

duct of the master. See Richette v. Stewart,

1 DaU. 317, 1 L. Ed. 154 ; Fleming v. Ins. Co.,

3 W. & S. (Pa.) 144, 38 Am. Dec.. 747. It

cannot be made by a notary except under
the lese meroatoria, or by statute; Patterson
V. Ins. Co., 3 Harr. & J. (Md.) 71, 5 Am.
Dec. 419.

The protest is not, in general, evidence
for the master of the vessel or his owners
in the English or American courts; yet it is

often proper evidence against them; Abb.
Sh., 13th ed. 457.

PROTEST, PAYMENT UNDER. Internal

revenue taxes paid voluntarily cannot be re-

covered back, and payments, with knowledge
and without compulsion, are voluntary;
Chesebrough v. U. S., 192 U. S. 253, 24 Sup.
Ct. 262, 48 L. Ed. 432. A person who without
the compulsion of legal process, or duress of
goods or of the person, yields to .the asser-

tion of an invalid or unjust claim by paying
it, cannot by mere protest, either in writing
or oral, change its character from a volunta-
ry to an involuntary payment. The payment
overcomes and nullifies the protest ; 4 Wait.
Act. & Def. 493. Where an illegal tax is

paid under protest to one having authority
to enforce its collection, it is an involuntary
payment and may be recovered back; Lau-
man v. Des Moines, 29 la. 310; First Nat.
Bk. of Sturgis v. Watkins, 21 Mich. 483;
but see Detroit v. Martin, 34 Mich. 170, 22
Am. Rep. 512.

A mere apprehension of legal proceedings
to collect a tax is not sufficient to make the
payment compulsory; there must be an im-
mediate power or authority to Institute

them; In re Stratton's Estate, 46 Md. 552.

An action will not lie to recover money
voluntarily paid to redeem land sold upon
a void tax judgment when the party mak-
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ing the payment has at the time full knowl-
edge of the character of the sale and all the
facts afifecting its validity ; Shane v. St. Paul,
26 Minn. 543, 6 N. W. 349.

The payment of illegal fees cannot gener-
ally be considered as voluntary, so as to

preclude the plaintiff from recovering them
back ; 2 B. & C. 729 ; 2 B. & A. 562. Where
money is paid under an illegal demand,
colore offlcH, the payment can never be vol-

untary; 8 Bxch. 625.

Where a railway company exacted from
a carrier more than they charged to other
carriers in breach of the acts of parliament,
it was held that sums thus exacted could be
recovered back; 7 M. & G. 253. Where a
man pays more than he is bound to do by
law for the performance of a duty which the
law says Is owed to him for nothing, or for
less than he has paid, he is entitled to recov-

er back the excess ; L. R. 4 H. L. C. 249.

The object of the protest is to take from
the payment its voluntary character ; it

serves as evidence that the payment was
not voluntary, and in order to be efficacious

there must be actual coercion, duress, or
fraud, presently existing, or the payment
will be voluntary in spite of the protest;
Flower v. Lance, 59 N. T. 603; Emmons v.

Scudder, 115 Mass. 367. Whether actual pro-

test, in case of the payment of money ille-

gally demanded by a public officer is a condi-

tion precedent to a recovery by the party
paying the money is not clearly settled; 4
Wait, Act & Def. 495. Where the person
demanding the money has notice of the ille-

gality of the demand, a protest is not neces-

sary, but otherwise it is necessary ; Meek v.

McClure, 49 Cal. 624.

When duties are paid in order to get

possession of the goods, a protest made with-

in ten days after the ascertainment and liqui-

dation of the duties is sufficient; Saltonstall

V. Blrtwell, 164 U. S. 54, 17 Sup. Ct. 19, 41

Li. Ed. 348, where the statutes on the sub-

ject are examined.
The rule that money paid on account of

an unlawful demand, voluntarily and with
knowledge of all the facts, cannot be re-

covered back unless paid, under protest or

to emancipate the property from an actual

and existing duress, does not prevent the

recovery of money paid on an illegal demand
reluctantly by one without ability to regain

possession of his property except by making
such payment; The John Francis, 184 Fed.
746.

Neither a statute imposing a tax, nor exe-

cution thereunder, nor a mere demand for

payment is treated as duress. It does not
necessarily follow that there will be a levy

on goods; or if there is a levy, the citizen,

to avoid the consequences may pay the mon-
ey, regain his property, and maintain a suit

for the recovery pf what has been exacted

from him. The legal remedy redresses the

wrong. But he has the same right to sue if

he pays under compulsion of a statute whose
self-executing provisions amount to duress.

An act which declares that, where the fran-

chise tax is not paid by a given date, a pen-

alty of twenty-five per cent, shall be incur-

red, the license of the company cancelled,

and the right to sue be lost, operates much
more as duress than a levy on a limited

amount of property. Payment to avoid such

consequences is not voluntary, but compul-
sory, and may be recovered back; Oceanic
Steam Nav. Co. v. Stranahan, 214 U. S. 320,

29 Sup. Ct. 671, 53 L. Ed. 1013; Atchison, T.

& S. F. R. Co. V. O'Connor, 223 U. S. 280,

32 Sup. Ct 216, 56 L. Ed. 436, Ann. Cas.

1913C, 1050 ; Gaar, Scott & Co. v. Shannon,

223 U. S. 468, 32 Sup. Ct. 236, 56 L. Ed. 510.

Where excessive customs duties are paid

under a mistake of law and without protest

the payment is voluntary and there can be
no recovery ; Gulbenkian v. U. S., 186 Fed.

133, 108 C. C. A. 245.

After dispute, plaintiff paid tolls to a navi-

gation company whose charter only author-

ized the collection of reasonable tolls; held

that, although the tolls were unreasonable,

the excess cannot be recovered back, since

no formal protest was made; Monongahela
Nav. Co. V. Wood, 194 Pa. 47, 45 Atl. 73. "A
party cannot avoid the legal consequences of

his acts by protesting, at the time he does

them, that he does not intend to subject him-

self to such consequences;" U. S. v. Lament,
155 U. S. 310, 15 Sup. Ct. 97, 36 L. Ed. 160,

per White, J. Where a life Insurance com-
pany reduced the amount payable to its mem-
bers and a member paid assessments at the

reduced rate for more than two years under
protest, it was held they were voluntary
and could not be recovered back; Lippincott

V. Supreme Council A. L. H., 130 Fed. 483.

Money paid to a collector under protest,

to enable a vessel to clear ou the schedule,

is paid involuntarily, and, if illegally paid,

can be recovered; Oceanic Steam Nav. Co. v.

Stranahan, 214 U. S. 320, 29 Sup. Ct 671,

53 L. Ed. 1013; where an inheritance tax

was paid under protest that it was illegal

and with notice that suit will be brought to

recover, it is a sufficient foundation for such
suit ; Herold v. Kahn, 159 Fed. 608, 86 C. C.

A. 598.

The owner of a cargo of sugar brought
from the Philippine Islands, who voluntarily

paid the duty assessed thereon as iiiipoi-ted

merchandise, without objection or protest,

cannot maintain an action to recover the

same on the ground that the sugar was not

imported and the duty was therefore unlaw-
fully exacted ; Flint, Eddy & American Trad-
ing Co. V. Bidwell, 123 Fed. 200.

See note in 36 L. R. A. (N. S.) 476, on re-

covery back of taxes, etc. ; Tax.

PROTESTANDO. See Peotestation.
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PROTESTANT. It includes all those who
believe in the Christian religion and do not
acknowledge the supremacy of the pope.
Tappan, Appeal of, 52 Conn. 418. See Hale
V. Everett, 53 N. H. 57, 16 Am. Rep. 82.

PROTESTATION. In Pleading. The indi-

rect affirmation or denial, by means of the
word protesting (in the Latin form of plead-
ings, protestando), of the truth of some mat-
ter which cannot with propriety or safety

be positively affirmed, denied, or entirely

passed over. See 3 Bla. Com. 311.

The exclusion of a conclusion. Co. Litt.

124.

"A saving to the party who takes it from
being concluded by any matter alleged, or ob-

jected against him on the other side, upon
which he cannot take issue;" 2 Wms. Saund.
103. "It is a safeguard, which keeps the

party from being concluded by • the plea he
is to make, if the issue be found for him;"
Co. Litt. 124, 6.

Its object was to secure to the party mak-
ing it the benefit of a positive affirmation

or denial in case of success in the action, so

far as to prevent the conclusion that the
fact was admitted to be true as stated by
the opposite party, and at the same time to

avoid the objection of duplicity to which a
direct affirmation or denial would expose the
pleading; Briggs v. Dorr, 19 Johns. (N. Y.)

96; 2 Saund. 103; Com. Dig. Pleader (N).

Matter which is the ground of the suit upon
which issue could be taken could not be pro-

tested; Plowd. 276; Snider v. Croy, 2 Johns.
(N. T.) 227. But see 2 Wms. Saund. 103, n.

Protestations are no longer allowed ; 3 Bla.

Com. 312 ; and were generally an unneces-

sary form ; 3 Lev. 125.

It is of two sorts : 1. When a man pleads

anything which he dares not directly affirm,

or cannot plead for fear of making his plea

double; 2. When a person is to answer two
matters, and yet by law he can only plead

to one of them, then in the beginning of his

plea he may say, protesting, or not acknowl-
edging such part of the matter to be true,

and adds, "but for plea in this behalf, &c."

By this means he is not concluded by any
of the rest of the matter which he has by
protestation so denied, but may at another
time take issue upon it ; 2 Wms. Saund. 103.

The common form of making protestations

was as follows: "because protesting that,"

etc., excluding such matters of the adver-

sary's pleading as are intended to be exclud-

ed in the protestando, if it be matter of fact

;

or, if .It be against the legal sufficiency of his

pleading, "because protesting that the plea

by him above pleaded in bar" (or by way
of reply, or rejoiner, etc., as the case might

be) "is wholly insufficient in law." See, gen-

erally, 1 Chltty, PI. 534; Com. Dig. Pleader

(N) ; Steph. PI. 235.

In Practice, An asseveration made by tak-

ing God to witness. A protestation is a form
of asseveration which approaches very near-

ly to an oath. Wolffius, Inst. § 375.

PROTHONOTARY. The title given to offi-

cers who officiate as principal clerks of some
courts. Viner, Abr.

It is used in Pennsylvania in all courts

other than the orphans' courts.

In ecclesiastical law, the name of prothon-

otary is given to an officer of the court of

Rome. He is so called because he Is the

first notary,—the Greek word TpZrTog signi-

fying primus, or first. These notaries have
pre-eminence over the other notaries, and
are put in the rank of prelates. There are

twelve of them. Dalloz, Diet, de Jur.

PROTOCOL. A record or register. Among
the Romans, protocollum was a writing at

the head of the first page of the paper used'

by the notaries or tabelliones. Nov. 44.

In Prance the minutes of notarial acts
were formerly transcribed on registers, which
were called protocols. Toulller, Dr. Civ. Fr.

liv. 3, t. 3, c. 6, s. 1, n. 413.

By the German law it signifies the minutes
of any transaction. Encyc. Amer. In the
latter sense the word has of late been receiv-

ed into international law. Id.

In International Law it is a diplomatic ex-

pression which signifies the register on
which the deliberations of a conference, etc.,

are Inscribed, whence the word comes to sig-

nify the deliberations themselves. 1 Hal-
leek, Int. L. 298, note.

It is used to indicate a preliminary treaty,
as the instrument of August 12, 1898, enter-
ed into between the United States and Spain.

PROTOCOLO. In Spanish Law. The orig-
inal draft of an instrument which remains in
the possession of the notary. White, New
Recop. 1. 3, t. 7, c. 5, § 2.

PROTUTOR (Lat). In Civil Law. He
who, not being the tutor of a pupil or minor,
has administered his property or affairs as
if he had been, whether he thought himself
legally Invested with the authority of a tu-
tor or not.

He who marries a woman who Is tutrix
becomes, by the marriage, a protutor. The
protutor is equaUy responsible with the tu-
tor, t

PROUT PATET PER RECORDUIW (Lat.J.

As appears by the record. This phrase is

frequently used In pleading ; as, for example,
in debt on a , judgment or other matter of
record, unless when It is stated as an induce-
ment, it is requisite, after showing the mat-
ter ol record, to refer to it by the prout pa-
tet per recordum. 1 Chltty, PI. *356 ; Philpot
V. McArthur, 10 Me. 127.

PROVER. In Old English Law. One who
undertakes to prove a crime against another.
28 Edw. I. ; 5 Hen. IV. One who, being in-

dicted and arraigned for treason or felony,
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confesses before plea pleaded, and accuses
his accomplices to obtain pardon; state's

evidence. 4 Bla. Com. *330. To prove. Law
Fr. & Lat, Diet. ; Britten, c. 22.

PROVIDED. The word always expresses
a condition, unless it appears from the con-

text to be the intent of the parties that it

shall constitute a covenant ; Rich v. Atwater,
16 Conn. 419; but it has been held that,

though it is apt to create a condition, it

does not necessarily do so ; it is often used
by way of limitation or qualification only,

especially when it does not introduce a new
clause, but only serves to qualify or restrain

the generality of a former clause ; Ohapin v.

Harris, 8 Allen (Mass.) 596. The word is

often used as a conjunction to an independ-

ent paragraph ; Georgia R, & B. Co. v. Smith,
128 U. S. 174, 9 Sup. Ct 47, 32 L. Ed. 377.

Provided, always may introduce a condi-

tion, limitation, or covenant, according to

circumstances; Heaston y. Board of Com'rs,
20 Ind. 4fl3.

See Proviso.

PROVINCE. Sometimes this signifies the

district into which a country bas been divid-

ed: as, the province of Canterbury, in Eng-
land; the province of Languedoc, in France.
Sometimes it means a dependency or colony

:

as, the province of New Brunswick. It is

sometimes used figuratively to signify power
or authority: as. It is the province of the

court to judge' of the law, that of the jury

to decide on the facts.

PROVINCIAL CONSTITUTIONS. The de-

crees of provincial synods held under divers

archbishops of Canterbury.

PROVINCIALE OF LYNDWOOD. An an-

notated collection of the Accepted Constitu-

tions of the Church of England, by William

Lyndwood, Dean of the Arches in the reign

of Heniy V. Stubbs, Canon Law.

PROVISION. In Common Law. Tbeprop-
erty which a drawer of a bill of exchange

places In the hands of a drawee : as, for ex-

ample, by remittances, or when the drawee
is indebted to the drawer when the bill be-

comes due, provision is said to have been

made. Acceptance always presumes a pro-

vision. See Code de Oomm. art. 115-117.

In French Baw. An allowance granted by

a judge to a party for his support,—which is

to be paid before there is a definite judg-

ment. In a civil case, for example, it is an
allowance made to a wife who is separated

from her husband. Dalloz, Diet.

PROVISIONAL INJUNCTION. Sometimes,

though not correctly, used for interlocutory

Injunction.

PROVISIONAL REMEDY. One provided

for present need, or for the occasion, that is,

one adapted to meet a particular exigency.

McCarthy v. McCarthy, 54 How. Pr. (N. X.)

100.

PROVISIONAL SEIZURE. In Louisiana.

A term which signifies nearly the same as

attachment of property.

By the Code of Practice, plaintiff may, in

certain cases, obtain the provisional seizure

of the property which he holds in pledge, or

on which he has a privilege (q, v.), in order

to secure a payment of his claim. Provision-

al seizure may be ordered : First, in execu-

tory proceedings, when the plaintiff sues on

a title importing confession of judgment;
second, when a lessor prays for the seizure

of furniture or property used in the house, or

attached to the real estate which he has

leased; third, when a seaman, or other per-

son, employed on board of a ship or water
craft, navigating within the state, or person

having furnished materials for or made re-

pairs to such ship or water craft, prays that

the same may be seized, and prevented from
departing, until he has been paid the amount
of his claim

; fourth, when the proceedings

are m rem, that is to say, against the thing

itself which stands pledged for the debt,

when the property is abandoned, or in cases

where the owner of the thing is unknown or

absent. See Nolte v. His Creditors, 6 Mart.

N. S. (La.) 168.

PROVISIONS. Food foir man; victuals.

Corn on the ear in the shuck is provisions

within the meaning of a constitutional pro-

vision with reference to exemptions; Coch-
ran V. Harvey, 88 Ga. 352, 14 S. E. 580 ; At-

kinson V. Gatcher, 23 Ark. 103 ; but the word
does not include a milch cow ; Wilson v. Mc-
MiUan, 80 Ga. 783, 6 S. E. 182 ; nor cotton

;

Butler V. Shiver, 79 Ga. 172, 4 S. E. 115. It

has been held to mean only articles of food

;

Crooke v. Slack, 20 Wend. (N. Y.) 177. ' The
sale of unwholesome provisions is a misde-

meanor; 2 East, PI. Cr. 822; 3 Maule & S.

10 ; 4 Camp. 10. And the rule is that the

seller impliedly warrants that they are whole-

some; 3 Bla. Com. 166. See Adulteration;
Groceries; Sam:; Warranty; Food and
Drug Acts.

In Early English Law. A term used in the

reign of Henry III. to designate enactments
of the King in Council, perhaps less solemn
than statutes. Thus, "the Provisions of Mer-
ton." The term "statutes" was a later term,

with a changed conception of the solemnity

of a statute.

The term "statute" is one that cannot eaa-
ly be defined. It came into use in Edward
I.'s reign, supplanting "provisions," which is

characteristic of Henry III.'s reign, which
had supplanted "assize," characteristic of

the reigns of Henry II., Richard and John.-

Maitland, 2 Sel. Essays in Anglo-Am. Leg.

Hist. 80.

Provisions of Ocoford were legislative pro-

visions (1258) forbidding the Chancellor to

issue writs, other than those "of course"

without the approval of the executive coun-

cil, as well as the king.
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PROVISO. A Clause inserted In an act of

the legislature, a deed, a written agreement,
or other instrument, which generally con-

tains a condition that a certain thing shall

or shall not be done, in order that an agree-

ment contained In another clause shall take
effect.

A limitation or exception to a grant made,
or authority conferred, the effect of which
Is to declare that the one shall not operate,

or the other be exercised, unless in the case
provided. Voorhees v. Jackson, 10 Pet (TJ.

S.) 471, 9 L. Ed. 490; Stockton v. Weber, 98
Cal. 433, 33 Pac. 332.

The general purpose of a proviso is to ex-

cept the clause covered by it from the pro-

visions of a statute; Deitch v. Stauh, 115
Fed. 309, 53 0. C. A. 137; or to qualify the
operation of the statute ; Georgia K. & Bank.
Co. v. Smith, 128 U. S. 174, 9 Sup. Ct. 47, 32
L. Ed. 377. See Ryan v. Carter, 93 U. S. 83,

23 L. Ed. 807. But while this is its primary
purpose. It may have a general application;
U. S. v. G. Falk & Bros., 204 U. S. 143, 27

Sup. Ct. 191, 51 L. Ed. 411. It might some-
times mean additional legislation; Burling-
ham V. Grouse, 228 U. S. 459, 33 Sup. Ct.

564, 57 L. Ed. 920, 46 L. R. A. (N. S.) 148;
Interstate Commerce Commission v. Baird,
194 XJ. S. 25, 24 Sup. Ct. 563, 48 L. Ed. 860.

It always implies a condition, unless sub-
sequent words change it to a covenant;
Rich V. Atwater, 16 Conn. 419 ; but when a
proviso contains the mutual words of the
parties to a deed, it amounts to a covenant;
2 Co. 72 ; Cro. EUz. 242 ; Moore 707.

Ordinarily in statutes it is to be strictly

construed and confined to what precedes It,

but it may, if necessary, be extended to the
entire act; Carter, Webster & Co. v. U. S.,

143 Fed. 256, 74 C. C. A. 394; a proviso in
one paragraph of a tariff act may be ap-
plied to other provisions also ; U. S. v. Dry
Goods Co., 156 Fed. 940, 84 C. C. A. 440.

A proviso differs from an exception; 1
B. & Aid. 99. An exception exempts, ab-
solutely, from the operation of an engage-
ment or an enactment; a proviso defeats
their operation, conditionally. An exception
takes out of an engagement or enactment
something that would otherwise be part of
the subject-matter of it; a proviso avoids
them by way of defeasance or excuse;
Plowd. 361; 1 Saund. 234 a; Lilly, Reg., and
the cases there cited. The natural presump-
tion from a proviso is, that, but for the
proviso, the enacting part of the section

would have included the subject-matter of

the proviso ; 5 Q. B. D. 173. See, generally,

Bac. Abr. Conditions (A); Com. Dig. Condi-
tions (A 1), (A 2); Dwarris, Stat. 660;
Pbovided.

The proper use of provisoes in drafting

acts is explained by Goode on Legislative

Construction, printed as an appendix to

Purdon's Pennsylvania Digest. He considers

that the abuse of the proviso is universal,

and doubts if it need ever be employed in

drafting acts. The early, and, as he thinks,

the correct use, is by way of taking special

cases out of general enactments and provid-

ing for them. The courts have generally as-

sumed that such was the proper mode of

using a proviso. It is incorrectly used to

introduce mere exceptions to the operation

of the enactment where no special provision

is made for the exception ; these are better

expressed as exceptions. If a general pro-

vision is merely to be negatived in some par-

ticular, the negative should be expressed in

immediate contact with the general words.

Sometimes a proviso introduces several

stages of consecutive operation, which would
be better expressed by "and." It is impos-
sible to deduce any general rule from the
doctrines laid down by the courts in the mul-
titude of adjudicated cases.

Trial iy proviso. A trial at the instance
of a defendant in a case in which the plain-

tiff, after issue joined, does not proceed to

trial when by the practice of the court he
ought to have done so. The defendant may
take out a venire facias to the sheriff, which
hath in it these words, Proviso quod, etc.,

provided that if the plaintiff shall take out
any writ to that purpose, the sheriff shall

summon but one jury on them both. Jacob

;

Old Nat. Brev. 159.

PROVISOR. He that hath the care of
providing things necessary; but more es-

pecially one who sued to Uie court of Rome
for a provision. Jacob; 25 Edw. III. One
nominated by the pope to a benefice before
it became void, in prejudice of the right of
the true patron. 4 Bla. Com. 111*.

PROVISORS, STATUTE OF. A statute
passed in 25 Edw. III. forbidding the Pope
to nominate to benefices, and declaring that
the election of bishops and other dignitaries
should be free, and all rights of patrons pre-
served. Taswell-Langmead, Engl. Constit.
Hist. 322. See Pe^emunibe.

PROVOCATION. The act of inciting an-
other to do something.

Provocation simply, unaccompanied by a
crime or misdemeanor, does not justify the
person provoked to commit an assault tnd
battery. In cases of homicide it may re-
duce the offence from murder to man-
slaughter; but not Jf the provocation is by
mere words, however exasperating; Allen v.

U. S., 164 U. S. 492, 17 Sup. Ct. 154, 41 L.
Bd. 528. But when the provocation is given
for the purpose of justifying or excusing an
intended murder, and the party provoked is

killed. It is no justification; Whart. Cr. L.
457. See Honesty v. Com., 81 Va. 298.

The unjust provocation by a wife of her
husband, in consequence of which she suf-
fers from his ill usage, vyill bar her divorce
on the ground of the husband's cruelty; her
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renuidy in such cases is to change her man-
ners; 2 Lee 172; 1 Hagg. Cons. 155.

PROVOKE. To excite; to stimulate; to

arouse. State v. Warner, 34 Conn. 279. See
Pbovocation.

PROVOST. A title given to the chief of
some corporations or societies.

The chief officer of certain colleges, e. g.

of the University of Pennsylvania.
The chief dignitary of a cathedral or col-

legiate church. In France, this title was
formerly given to some presiding judges.

PROVOST MARSHAL. An officer ap-

pointed by some general officer commanding
a body or force of troops, for police duty, or

for the general maintenance of order and the

repression of all offences in connection with
military occupation. He or his assistants

may, at any time, arrest and detain for trial,

persons subject to military law committing
offences, and may carry into execution any
punishments to be inflicted in pursuance of

a court martial.

PROXENET/E (Lat). In Cfvil Law.
Among the Romans these were persons

whose functions somewhat resembled those

of the brokers of modern commercial nations.

Dig. 50. 14. 3; Domat, 1. 1, t. 17, § 1, art, 1

PROXIMATE. In its legal sense, close-

ness of causal connection. Monger v. Laur,

55 N. J. L. 205, 26 Atl. 180, 20 L. R. A. 61.

PROXIMATE CAUSE. That which, in a

natural and continuous sequence, unbroken
by any new cause, produces an event, and
without which the event would not have oc-

curred. The proximate cause is that which
is nearest in the order of responsible causa-

tion; Butcher v. R. Co., 37 W. Va. 180, 16

S. E. 457, 18 L. R. A. 519; Lutz v. R. Co.,

6 N. M. 496, 30 Pac. 912, 16 L R. A. 819.

That which stands next in causation to the

effect, not necessarily in time or space but

In causal relation ; Pullman Palace Car Co.

v. Laack, 143 111. 242, 32 N. E. 285, 18 L.

R. A. 215. See Claflin v. Houseman, 93 U. S.

130, 23 I* Ed. 8£3; Causa Pboxima Non
Remota Spectatue; Negligence.

PROXIMITY (Lat). Kindred between

two persons. Dig. 38. 16. 8.

PROXY (contracted from procuracy, proc-

urator). A person appointed in the place

of another, to represent him.

The wife of a director cannot act as his

proxy; State v. Perkins, 90 Mo. App. 603;

nor can another so act; Craig Medicine Co.

V. Bank, 59 Hun 561, 14 N. Y. Supp. 16.

The instrument by which a person is ap-

pointed so to act.

The right of voting at an "election of an

Incorporated company by proxy is not a

general right, and the party claiming it

must show a special authority for that pur-

pose; Ang. & A. Corp. § 128; Com. v. Bring-

hurst, 103 Pa. 134; McKee v. Savings Co.,

122 la. 731, 98 N. W. 609 ; but in Walker v.

Johnson, 17 App. D. C. 144, it was held that

a long continued and unbroken practice of

voting by proxy will have the effect of a

by-law.

At common law it 'was allowable only by

the peers of England, and that is said to be

in virtue of a special permission of the king

;

Philips V. Wickham, 1 Paige (N. Y.) 590;

by standing order in 1868, the house agreed

to discontinue the practice, and resolved that

two days' notice must be given of a motion

of suspension of the standing order. The
practice may therefore be regarded as in

abeyance; May, Pari. Pr. 370.

Where there was no clause in the act ot

incorporation empowering the members to

vote by proxy, but a by-law provided that

the shareholders may so vote, it was held,

in view of this by-law, that a vote given

by proxy should have been received ; State

V. Tudor, 5 Day (Conn.) 329, 5 Am. Dec. 162.

The court did not say how they would have

decided had there been no such by-law, but

drew a clear distinction between public and
moneyed corporations. A by-law prohibiting

voting by proxy has been held unreasonable

and, invalid ; People's Home Sav. Bk. v. San

Francisco, 104 Cal. 649, 38 Pac. 452, 29 L. R.

A. 844, 43 Am. St. Rep. 147. In Taylor v.

Griswold, 14 N. J. L. 222, 27 Am. Dec. 33,

it was held that it required legislative sanc-

tion before any corporation could make a

by-law authorizing members to vote by proxy.

So, also, in Brown v. Com., 3 Grant, Cas.

(Pa.) 209. See 2 Kent 294; In re Barker, 6

Wend. (N. T.) 509. Stockholders of nation-

al banks may vote by proxy, but no officer,

clerk, teller, or bookkeeper of a bank may
act as proxy; R. S. § 5144; many of the

states have passed statutes regulating the

right to vote by proxy.

A vote by the proxy binds the stockholder,

whether exercised in his interest or not, to

the same extent as if the vote had been

cast in person ; Mobile & O. R. Co. v. Nich-

olas, 98 Ala. 92, 12 South. 723; Synnott v.

Loan Ass'n, 117 Fed. 379, 54 C. C. A. 553.

Where a proxy was to A, "or in his ab-

sense to B," and B acted, though A was
present, the act was upheld, no stockholder

having objected, and all stockholders having
"ratified in a formal way" the act of B;
Com. v. Roydhouse, 233 Pa. 234, 82 Atl. 74.

A power of attorney, irrevocable for ten

years, executed by joint owners of stock, is

not against public policy, nor within an act

providing that every proxy shall be revoca-

ble at the pleasure of the person issuing

it; Hey v. Dolphin, 92 Hun 280, 36 N. Y.

Supp. 627; and a by-law providing that no
proxy should be voted by any one not a
stockholder of the corporation is invalid un-

der an act providing generally that stock-

holders may be represented by proxies ; Peo-

ple's Home Sav. Bk. v. San Francisco, 104
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Cal. 649, 38 Pac. 452, 29 L. K. A. 844, 43 Am.
St Rep. 147.

In England, a stockholder who holds a
proxy from another stockholder, and votes

at a corporate meeting by a show of hands,
counts as one person, without regard to the
number of proxies he has; [1897] 1 Ch. 1

;

52 L. T. N. S. 846 ; 101 L. T. J. 327 ; a con-

trary view is supported in 22 Law Mag. &
Rev. 46 ; but if proxies are held by non-mem-
bers, every such has one vote (semble);

[1897] 1 Ch. 1. It is said that proxyholders
cannot demand a poll; 3 Q. B. D. 442.

A stockholder is not estopped by the act

of his proxy from questioning the validity of

a meeting, because he was appointed only

to act at a lawful meeting; Columbia N. Bk.
T. Mathews, 85 Fed. 934, 29 C. C. A. 491;

but he is estopped as respects any irregulari-

ty which his presence would have waived;
id. A stockholder is bound by his proxy's
act at a meeting unless he exercises the most
active diligence in repudiating the same;
Synnott v. Loan Ass'n, 117 Fed. 379, 54 O. O.

A. 553.

See VoTiNo Trust ; Meeting ; Stockhold-
eb; Elections in Coepoeations.

In Ecclesiastical Law. A judicial proctor,

or one who is appointed to manage another
man's law concerns is called a proxy. Ay-
llffe, Parerg.

An annual payment made by the parochial
clergy to the bishop, etc., on visitations.

Tomlins, Law Diet.

In Rhode Island and Connecticut the name
of an election or day of voting for officers

of government Webst. Diet.

PRUDENCE. That degree of care re-

quired by the exigencies or circumstances
under which it is to be exercised. Cronk v.

R. Co., 3 S. D. 93, 52 N. W. 420. See Neg-
LIQENCE.

PRUOH0MMES,PRODES HOMMES. This
word was used in early Norman times, and
before, in a general sense to signify free-

holders or respectable burgesses; sometimes
a special body of such persons acting as mag-
istrates or judges. Black Book of Adm. IV,

186. There were prudhommes of the sea;

of merchants; of the corporation of Barce-

lona ; and of the gild of coopers. Usually

two sat. See, generally, id. III.

PRYK. A kind of service of tenure. It

signified an old-fashioned spur with one point

only, which the tenant, holding land by this

tenure, was to find for the king. Blount.

PSEUDOGRAPH. False writing.

PUBERTY. In Civil Law. The age at which
a child becomes capable of contracting mar-
riage. It is in boys fourteen, and in girls

twelve years. Ayliffe, Pand. 63 ; Toullier, Dr.

Civ. Fr. tom. 5, p. 100; Inst 1, 22; Dig. 1.

7. 40. 1 ; Code 5. 60. 3; 1 Bla. Com. 436. See
Infant.

PUBLIC. The whole body politic, or all

the citizens of the state. , The inhabitants

of a particulai; place.

This term is sometimes joined to other

terms, to designate those things which have

a relation to the public: as, a public officer,

a public road, a pubUe passage, a nublie

house.
A distinction has been made between the terms

VWblic and general: they are Bometlmes used as

synonymous. The former term is applied strictly

to that which concerns all the citizens and every

member of the state; while the latter includes a

lesser, though still a large, portion of the commu-
nity. Greenl. Bv. § 128.

When the pubUc interest and its rights

conflict with" those of an individual, the lat-

ter must yield. Co. Litt 181. See Eminent
Domain.

PUBLIC ACTS. Acts which concern the

whole community and of which courts of

law are bound to take judicial notice.

A land patent granted by a sister state is

a public act. Lassly v. Fontaine, 4 Hen. &
M. (Va.) 146, 4 Am, Dec. 510.

See Judiciai, Notice. As to giving full

faith and credit to the public acts of a state,

see FoEEiGN Judgments.

PUBLIC ADMINISTRATOR. Statutespro-
vlding for an official to administer upon the

property of intestates in certain cases have
been passed in California and some other

states. See Rocca v. Thompson, 223 U. S.

317, 32 Sup. Ct 207, 56 L. Ed. 453. Public
Teustee.

PUBLIC AMUSEMENT. See Place of
Amusement ; Theateb ; Negligence.

PUBLIC BUILDING. One of which the
possession and use, as well as the property
in it, are in the public. State v. Troth, 34
N. J. L. 383. A home for defective children
was hejd not a public building; [1901] 1 Q.
B. 668.

PUBLIC CHAPELS. Chapels of ease. See
Chapel.

^

PUBLIC CHARACTER. An Individual
who asks .for and desires public, recognition.
A statesman, author, artist, or inventor who
does so may be said to have surrendered his
right of protection against the publication
of his portrait ; Corliss v. E. W. Walker Co.,
64 Fed. 280, 31 L. R. A. 283. See Injunc-'
tion; Peivact; Libel.

PUBLIC CHARITY. A charity which is
so general and indefinite in its objects as to
be of common and public benefit Salton-
stall V. Sanders, 11 Allen (Mass.) 456. It
would be almost impossible to say what char-
ities are public and what private in their na-
ture ; 2 Atk., 87. A devise to the poor of a
parish is a public charity; id. An incorpo-
rated library association, the. object of which
is the difCuslon of public knowledge and the
acquirement of the arts and sciences, and the-
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revenues and income of which are devoted
exclusively to suQh objects and purposes, is

an institution of purely public charity under
a statute exempting such institutions from
taxation; Cleveland Library Ass'n v. Pelton,

36 Ohio St. 253; as is an orphan asylum
which restricts its inmates to children of a
specified . religion ; Burd Orphan Asylum v.

School Dist., 90 Pa. 21. See Chabitable
Use.

PUBLIC CORPORATION. See Cobpoba-
TIONS.

PUBLIC DEBT. That which is due or ow-
ing by the government.
• The Constitution of tlie TJnitefl States provides,
art. 6, s. 1, that "all debts contracted and engage-
ments entered into, before the adoption of this con-
stitution, shall be as valid against the United States
under this constitution as under the confederation."
The fourteenth amendment provides that "the va-
lidity of the public debt of the United States au-
thorized by law, including debts incurred for the
payment of pensions and bounties tor the services in
suppressing insurrection or rebellion shall not be
questioned." See Funding System.

PUBLIC DOCUMENTS. The publications

printed by order of congress or either house
thereof. McCall v. U. S., 1 Dak. 328, 46 N.

W. 608. In an action involving a title to

swamp lands the official correspondence and
reports of public officers of the United States

relating to swamp lands and published by
.the authority of the legislature are public

documents which the court may consult even

if not made formal proof in the case ; Kirby
V. Lewis, 39 Fed. 66.

The term was considered in 5 App. Cas.

H. L. 643, not to be taken in the sense of the

whole world. The books of a manor are pub-
lic in the sense, that they concern all the
world interested in. the manor. So of entries

in a corporation book, of a corporate matter.

But it must be a public document and. the
entry must be made by a public officer and
so that all persons concerned may have ac-

cess to it afterwards.
In many of the states tax returns are made

by law public documents and open -to inspec-

tion; Flint V. Stone Tracy Co., 220 U. S.

107, 31 Sup. Ct. 342, 55 L. L'd. 389, Ann. Oas.
1912B, 1312.

PUBLIC ENEMY. This word, used in the
singular number, designates a nation at war

' with, the United States, and includes every
member of such nation. Vattel 3,, c. 5, § 70.

To make a public enemy, the government
of the foreign country must be at war with
the United States ; for a mob, how numerous
soever it may be, or robbers, whoever they
may be, are never considered as a public

enemy; 2 Marsh. Ins. 508; 3 Esp. 131, 132;

State V. Moore, 74 Mo. 413, 41 Am. Rep. 322.

A common carrier is exempt from respon-

sibility whenever a loss has been occasioned

to the goods in his charge by the act of a
public enemy ; but the burden of' proof lies

on him to show that the loss was so occa-

sioned; Murphy v. Staton, 3 Munf. (Va,)

239; Bell v. Reed, 4 Binn. (Pa.) 127, 5 Am.
Dec. 398 ; Edw. Bailm. 547 ; 2 BaiL 157. See
Common Cabeieb.

In the late rebellion, the federal troops

were a public enemy, against whose acts a

common carrier within the confederate lines

did not insure. Southern Exp. Co. v. Wo-
mack, 1 Heisk. (Tenn.) 256.

PUBLIC FUNDS. Where a county treasur-

er deposited the public funds in a bank to

his credit as such, and the bank failed, held

that they were earmarked and the county

could recover, in preference to general de-

positors ; Watts V. Board of Com'rs, 21 Okl.

231, 95 Pac. 771, 16 L. R. A. (N. S.) 918.

See Funding System.

PUBLIC GRANT. See Fbawchise; Cobpo-

eation ; Lands, Public.

PUBLIC HEALTH. See Adultebation ;

Police Poweb; Health; Quabantine.

PUBLIC HIGHWAY. One under the con-

trol of and kept by the public, established

by regular proceedings for the purpose, or

generally used by the public for twenty

years, or dedicated by the owner of the soil

and accepted by the proper authorities and

for the maintenance of which they are re-

sponsible. State V. Gross, 119 N. O. 868, 26

S. E. 91. It includes roads, streets, alleys,

and lanes, laid out or erected as such by

the public, or dedicated or abandoned to the

public by the owner; Patterson v. Munyan,

93 Cal. 128, 29 Pac. 250. A railroad is a

public highway; Venable v. R. Co., 112 Mo.

103, 20 S. W. 493, 18 L. R. A. 68; but not a

road on paper; In re Youghiogheny Bridge,

182 Pa. 618, 38 Atl. i78;.'nor, it is said, is a

turnpike; Buncombe Turnpike Co. v. Bax-

ter, 32 N. C. 222.

See Highway; Rates.

PUBLIC HOSPITALS. Hospitals which

appeal to the public for voluntary contribu-

tions, or those which are supported by com-

pulsory contributions in the form of a rate.

PUBLIC HOUSE. A house kept for the

entertainment of all who come lawfully and

pay regularly. Com. v. Cuncannon, 3

Brewst. (Pa.) 344. It does not include a

boarding-house; id.; but under a statute, a

store-house in the country is included in

this term; Huffman v. State, 29 Ala. 40;

and a barber shop; Moore v. State, 30 id.

550; and a broker's office; Wilson v. State,

31 id. 371. A room to which persons gener-

ally are permitted to resort, to play cards,

though not every one has access to it, is a

public gambling-house. See many cases col-

lected in 22 Alb. L. J. 24, and Abb. Die
In England it applied to a licensed place

where liquor is sold. The keeper of a pub-

lic house is bound to serve any person who
presents ready money; 2 Q. B. Div. 136.
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PUBLIC INTEREST, If by public permis-

sion one is making use of public property

and be chances to be the only one with

whom the public can deal with respect to the

use of that property, his business is affected

with a public interest which requires him to

deal with the public on reasonable terms;

Cooley, Const. Lim. 746.

Business affected with a public Interest:

1. Where the business is one, the following

of which is not of right but is permitted by
the state as a privilege or franchise. 2.

Where the state on public grounds renders

to the business a special assistance by tax-

ation or otherwise.' 3. Where for the ac-

commodation of a business special use is al-

lowed to be made of public property or of

a public easement. 4. Where special priv-

ileges are granted in consideration of some
special return to be made to the public; id.

It brings it within the police power, but
does not place it beyond the taxing power;
Flint V. Stone Tracy Co., 220 U. S. 140, 31

Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B,

1312.

See Rates.
As to the publication of matter of public

interest, see Libel; Peivileqed Commuuica-
TION.

PUBLIC LANDS. Such lands as are sub-

ject to sale or other disposition by the Unit-

ed States, under general laws. Newhall v.

Sanger, 92 U. S. 761, 23 L. Ed. 769; Bardon
v.. R. Co., 145 U. S. 535, 12 Sup. Ct. 856, 36

L. Ed. 806. See Lands, Ptjcuc.

PUBLIC MEETING. See Assembly ; Uir-

LAWfUL Assembly.

PUBLIC MONEY. As used in the United
States statutes, the money of the federal

government received from the public rev-

enues, or intrusted to its fiscal officers,

wherever it may be. It does not include

money in the hands of the marshals and
other officers of the courts, held to await
the judgment of- the court. Branch v. U. S.,

12 Ct. CI. 281. See.PuBLic Funds.

PUBLIC OFFICE. Where, by virtue of

law, a person is clothed, not as an incidental

or transient authority, but for such time as

denotes duration and continuance, with in-

dependent power to control the property of

the public, or with public functions to be

exercised in the supposed interest of the peo-

ple, the service to be compensated by a stat-

ed yearly salary, and the occupant having a
designation or title, the position so created

is a public office. State v. Brennan, 49 Ohio
St. 33, 29 N. E. 593.

Where a board of public officials is a con-

tinuing body, as is the case of the state

board of election in Indiana, a suit will be

continued against the successors in office of

those who cease to be members of the board;

MarshaU v. Dye, 231 U. S. 250, 34 Sup. Ct.

92, 58 L. Ed. — ; Murphy v. Utter, 186 V.

S. 95, 22 Sup. Ct 776, 46 L. Ed. 1070.

See Offioeb.

PUBLIC PASSAGE. A right to pass over

a body of water. This term is synonymous

with public highway, with this difference:

by the latter is understood a right to pass

over the land of another; by the former is

meant the right of going over the water

which is on another's land. Carth. 193;

Hamm. N. P. 195. See Passage.

PUBLIC PEACE. "That Invisible sense of

security which every man feels so necessary

to his comfort, and for which all govern-

ments are instituted." Redfield, J., in State

V. Benedict, 11 Vt. 236, 34 Am. Dec. 688. See

Peace.

PUBLIC PLACE. Any, place so situated

that what passes there can be seen by any
considerable number of persons, if they hap-

pen to look. Steph. Cr. L. 115. Under a
statute against gaming, a steamboat carry-

ing passengers and freight is a public place;

Coleman v. State, 13 Ala. 602; so is an in-

firmary ; Flake v. State, 19 id. 551 ; so is a
shoemaker's shop into which many went, but
a few were excluded during the gaming;
Campbell v. State, 17 id. 369 ; but a secluded
place on a mountain, some distance from a
roadway and in a dense thicket, is not; Ger-
rells V. State (Tex.) 26 S. W. 394. Under
statutes against indecent exposure, a public

omnibus is a public place; 3 C. & K. 360;
so is a urinal in a public park; L. R. 1 C.
C. 282; and a part of the sea beach, visible

from inhabited houses; 2 Campb. 89. See
many cases cited in 22 Alb. L. J. 24, and
Abb. Diet. See Public House; Place.

PUBLIC POLICY. That principle of the
law which holds that no subject can law-
fully do that which has a tendency to be
injurious to the public or against the public
good. 4 H. L. Cas. 1; Greenh. Pub. Pol. 2.

It has been designated by Burroughs, J., as
"an unruly horse pursuing us, and when
once you get astride of It you never know
where it will carry you." 2 Bingh. 229.

"Public policy is a variable quantity; it

must and does vary with the habits, capa-
cities, and opportunities of the public." 36
Ch. Div. 359.

Public policy is manifested by public acts,
legislative and judicial, and not by private
opinion, however eminent; Giant-Powder
Co. V. E. Co., 42 Fed. 470, 8 L. R. A. 700.
See Police Powee; Statute; Constitu-
tional. It is said to be determined from
legislative declarations, or. In their absence,
from judicial decisions; Picket Pub. Co. v.

Com'rs, 36 Mont. 188, 92 Pac. 524, 13 L. R. A.
(N. S.) 1115, 122 Am. St. Rep. 352, 12 Ann.
Cas. 986.

As to public policy in the law of contracts,
see Void Contbaots.
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PUBLrC PURPOSE, As employed to de-
note the objects for which taxes may be lev-
ied, it has no relation to the urgency of the
public need or to the extent of the public
benefit which is to follow. It is on the other
hand merely a term of classification to dis-

tinguish the objects for which, according to

settled usage, the government is to provide,

from those which by the like usage are left

to private inclination, interest, or liberality.

People V. Township Board, 20 Mich. 452, 4
Am. Rep. 400. See Eminent Domain; Tax.

PUBLIC RECORDS. See Recobd.

PUBLIC SALE. See Sale; AtrcTioN.

PUBLIC SCHOOLS. Common schools.

Jenkins v. Andover, 103 Mass. 97. See
Schools.

PUBLIC SERVICE CORPORATION. The
supplying of municipalities and their citizens

with such public utilities as gas, water, elec-

tric light and communication for public and
private use, by the municipal corporation or
by private capital, is the performance of a
public duty and the property so used is

charged with a public trust. Such property
cannot be sold without statutory authority;
Dillon, Mun. Corp. § 991, 1102; Cumberland
Tel. & Tel. Co. v. Evansville, 127 Fed. 187;
South Pasadena v. Land tk Water Co., 152
Cal. 579, 93 Pac. 490. In the absence of stat-

utory authority, a private corporation sup-
plying water to a city cannot lease its 'prop-

erty, franchise and contracts to another cor-

poration; New Albany Waterworks v. Bank-
ing Co., 122 Fed. 776, 58 C. C. A. 576; this

rule does not prevent a transfer thereof to

the municipality; Indianapolis v. C. Gas
Trust Co., 144 Fed. 640, 75 C. C. A. 442.

Such a corporation has a duty to perform
to every private consumer (of water) inde-

pendently of any contract duty it owes to the
municipality. For a breach otthis duty the

company may be held liable In tort by the

aggrieved member of the public, though he
was not a party to the contract between the
city and the water company ; Freeman v.

Gas Light & Water Co., 126 Ga. 843, 56 S.

E. 61, 7 L. R. A. (N. S.) 917; Westfield G.

& M. Co. V. Mendenhall, 142 Ind. 538, 41 N.
B. 1033. A customer may enjoin a company
from furnishing water for the supply of rail-

road locomotives and the generation of mo-
tive power, when that would disenable it

from furnishing an adequate supply for do-

mestic and other purposes for which, the
plant was established; Boonton v. Water
Co., 69 N. J. Eq. 23, 61 Atl. 390; he has a

right to service under the most favorable

conditions; Rice v. R. Co., 122 Mich. 677,

81 N. W. 927, 48 L. R. A. 84.

The rights of such corporations as defined

in the franchise cannot be modified by the

by-laws of the public service corporation, and
so far as such by-laws are inconsistent with

the provisions of the franchise, they will be
held void ; Bourke v. Water Co., 84 Vt. 121,

78 Atl. 715s 33 L. R. A. (N. S.) 1015. Such
a company must serve without discrimination

all persons who pay the established rates and
comply with the reasonable regulations of

the company; Watauga Water Co. v. Wolf,

99 Tenn. 429, 41 S.W. 1060, 63 Am. St. Rep.

841 ; American Waterworks Co. v. State, 46

Neb. 194, 64 N. W. 711, 30 L. R. A. 447, 50

Am. St. Rep. 610 ; Haugen v. Light & Water
Co., 21 Or. 411, 28 Pac. 244, 14 L. R. A. 424;

Olmsted v. Morris Aqueduct, 47 N. J. L. 311

;

Rushville v. Natural Gas Co., 132 Ind. 575,

28 N. E. 853, 15 L. R. A. 321. A water com-

pany is a quasi public corporation, and by

the acceptance of its franchise is bound to

supply all persons along the line of its mains

without discrimination and at unitorm rates

;

GriflSn v. Water Co., 122 N. C. 206, 30 S. B.

319, 41 L. R. A. 240.

They may discontinue service for non-pay-

ment ; State v. Board, 105 Minn. 472, 117 N.

W. 827, 127 Am. 'St. Rep. 581. It has been
held that the consumer may be required to pay
the expenses of service connections; Gleason
V. Waukesha Co., 103 Wis. 225, 79 N. W. 249.

It will be presumed that local rates fixed

by a state statute, or by a state railroad

commission, under the authority of such a

statute, are reasonable; Minneapolis & St.

L. R. Co. V. Minnesota, 186 U. S. 257, 22 Sup.

Ct. 900, 46 L. Ed. 1151; Chicago, M. & St.

P. R. Co. V. Tompkins, 176 U. S. 167, 20 Sup.

Ct. 336, 44 L. Ed. 417 ; Ex parte Young, 209

U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13

L. R. A. (N. S.) 932, 14 Ann. Oas. 764.

In Pennsylvania public service corpora-

tions are entitled to look for a rate of re-

turn, if their property will earn it, not less

than the legal rate of interest; a system of

charges that yields no more income than is

fairly requisite to maintain the plant, pay
fixed charges and operating expenses, pro-

vide a suitable sinking fund for the pay-

ment of debts and pay a fair profit to the
owners of the property is ilot unreasonable;
Pennsylvania R. Co. v. Philadelphia Co., 220

Pa. 100, 68 Atl. 676, 15 L. R. A. (N. S.) 108.

An electric street railway company is a
public service corporation and has both pub-
lie and private duties; the operation of its

cars is the former, and any harm done there-

by is damnum absque injuria, but the selec-

tion of a site for its power house and the

generation of power is a thing with which
the public has no concern, and as to that

the company stands on the footing of an in-

dividual, and if it creates a nuisance it is

liable ; Townsend v. R. & L. Co., 105 Va. 22,

52 S. E. 970, 4 L. R. A. (N. S.) 87, 115 Am.
St. Rep. 842, 8 Ann. Cas. 558.

See Pond ; Public Utilities ; Rates ; Gas ;

Wateb Companies ; Railboads ; Wyman, Pub-
lic Serv. Corp.

PUBLIC SHIP. See Ships of Was.
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PUBLIC SQUARE. In its popular import,

the phrase refers almost exclusively to

ground occupied by a courthouse and owned
by a county. Logansport v. Dunn, 8 Ind.

378 ; but it may be used as synonymous with
park ; Church of Hoboken v. Council of Ho-
boken, 33 N. J. L. 13, 97 Am. Dec. 696. See
Paek.
As to the right of a municipality to pro-

hibit lecturing, preaching, etc., in public
squares, see Libebty of Speech ; Police
POWEB ; PbOCESSION.

PUBLIC STATUTES. See Statute.

PUBLIC, TRUE, AND NOTORIOUS. The
old form by which charges in the allegations

in the ecclesiastical courts were described at

the end of each particular.

PUBLIC TRUST. See Tbust.

PUBLIC TRUSTEE. An act of 1906 re-

ferring to England and Wales provides for

the appointment of a public trustee to ad-

minister estates of small value, to act as
custodian trustee, or as ordinary trustee or

judicial trustee, or to administer the proper-

ty of a convict under the Forfeiture Act.

The Consolidated Fund is made liable to

make good all sums required to discharge

any liability which the public trustee, if he
were a private trustee, would be personally

liable to discharge. His fees are fixed by

the treasury with the sanction of the Lord
Chancellor. He may employ solicitors, bank-

ers, accountants, brokers and such other per-

sons as he may consider necessary, and in

doing so may take into consideration—sub-

ject to the interests of the trust—the wishes

of the creator of the trust, the other trus-

tees (if any) and the beneficiaries. The ac-

counts of any trust are, on the application

of any trustee or beneficiary, to be audited

by such solicitor or public accountant as

may be agreed by the applicant and the trus-

tees, in default of agreement by the public

trustee or some person appointed by him.

The act took effect January 1, 1908. See
Lewin, Trusts, 12th ed., where they are said

to be a corporation sole with the right of

perpetual succession.

PUBLIC USE. Under Eminent Domain.

Implies the use of many, or by the public.

It may be limiled to the inhabitants of a

small or restricted locality, but must be in

common, and not for a particular individual.

Lewis, Em. Dom. c. 7 ; Pocantico Water
Works Co. V. Bird, 130 N. Y. 249, 29 N. E.

246 ; St. Helena Water Co. v. Forbes, 62 Cal.

182, 45 Am. Rep. 659. It arises when the

sovereign power is essential to an enterprise,

and is for that reason therein exercised;

Bound V. R. Co., 50 Fed. 312. See Eminent
Domain.

PUBLIC UTILITIES. A municipal corpo-

ration may supply water for city purposes

and for its inhabitants; Comstocli v. Syra-

cuse, 5 N. T. Supp. 874; furnish electricity

for its citizens; Hequembourg v. Dunkirk,

49 Hun, 550, 2 N. Y. Supp. 447; build and
operate a rapid transit railway, wholly with-

in its limits; Sun P. & P. Ass'n v. New York,

152 N. Y. 257, 46 N. E. 499, 37 L. R. A. 788

;

and lease and operate such system in con-

nection with another system, to secure a
unified system of transportation ; Admiral
Realty Co. v. New York, 206 N. Y. 110, 99

N. E. 241 ; operate a natural gas system for

its use and the use of the inhabitants ; State

V. Toledo, 48 Ohio St. 112, 26 N. E. 1061, 11

L. R. A. 729; build a convention hall; Den-
ver V. Hallett, 34 Colo. 393, 83 Pac. 1066;

furnish ice to citizens in connection with its

waterworks; Holton v. Camilla, 134 Ga. 560,

6 S. E. 472, 31 L. R. A. (N. S.) 116, 20 Ann.
Cas. 199; construct public wharves on navi-

gable rivers; Burlington v. R. Co., 82 Vt. 5,

71 Atl. 826 ; erect an artistic memorial monu-
ment; Parsons v. Van Wyck, 56 App. Div.

329, 67 N. Y. Supp. 1054.

But it cannot build an opera house;
Brooks V. Brooklyn, 146 la. 136, 124 N. W.
868, 26 L. R. A. (N. S.) 425; nor manufac-
ture bricks; Attorney General v. Detroit,

150 Mich. 310, 113 N. W. 1107, 121 Am. St.

Rep. 625 ; nor deal in coal and wOoA ; Opinion
of Justices, 182 INIass. 605, 66 N. E. 25;
nor carry on a plumbing business; Keen v.

Waycross, 101 Ga. 588, 29 S. E. 42.

PUBLIC WORSHIP. A negro preacher
who interrupted another preacher and began
a harangue, but claiming in good faith the
superior right to preach in that church, was
not guilty of disturbing public worship;
Woodall V. State, 4 Ga. App. 783, 62 S. E.
4S5.

PUBLICAN. In Civil Law. A farmer of
the public revenue ; one who held a lease of

some property from the public treasury.
Dig. 39, 4. 1. 1 ; 39. 4. 12. 3 ; 39. 4. 13.

PUBLICATION. The act by which a
thing is made public.

It differs from promulgation, which see

;

and see, also, TouUier, Dr. Civ. Fr. titre

Pr4liminaire, n. 59, for the difference in the
meaning of these two words.
Publication has different meanings. When

applied to a law it signifies the rendering
public the existence of the law ; when it re-

lates to the opening of the depositions taken
in a case in chancery, it means that liberty

is given to the oflicer in whose custody the
depositions of witnesses in a cause are lodg-

ed, either by consent of parties, or by the
rules or orders of the court, to show the
depositions openly, and to give out copies of
them; Pract. Reg. 297; Blake, Ch. Pr. 143.

And when spoken of a will it signifies that
the testator has done some act from which
it can be -concluded that he intended the in-

strument to operate as his will ; 3 Atk. 161

;

Small T. Small, 4 Greenl. (Me.) 220, 16 Am.
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Dec. 253; Appeal of Bamet, 3 Rawle (Pa.)

15; Com. Dig. Estates hy Devise (E 2). See
Com. Dig. Chancery (Q). As to the publi-
cation of an award, see Hunt v. Wilson, 6
N. H. 36.

Some of the state constitutions provide
that general laws shall not take effect till

published. The mode of publication is for
the legislature to determine. A general law
printed in a volume of private laws was
held to have been published; In re Boyle,
9 Wis. 264; but an unauthorized publication
is no publication; Clark v. Janesville, 10
Wis. 136. In Pennsylvania, where the con-

stitution did not require publication, it was
held to be necessary before an act could be
operative; but nevertheless that publication

in the legislative journals was suflScient, and
that neglect to publish an act in the pam-
phlet laws did not invalidate the act ; Peter-

man V. Huling, 31 Pa. 432. An inaccuracy

in the publication of a statute which does

not change its substance or legal effect, will

not invalidate the publication; Smith v.

Hoyt, 14 Wise. 252; a joint resolution of a

general nature must be published; State v.

Board, 4 Kan. 261. See Cooley, Const. Lim.
189; Peomuloation.

See Copyeight; Patent; Newspapeb; Lib-

erty OP THE Peess.

A commercial agency book is a publica-

tion; Ladd V. Oxnard, 75 Fed. 703.

In a contract for the sale of a serial pub-

lication, the word intends the completion of

the series ; 49 Can. L. J. 161. See Libel.

PUBLICI JURIS. Of pubUc right.

PUBLICIANA (Lat.). In Civil Law, The
name of an action introduced by the praetor

Publicius, the object of which was to re-

cover a thing which had been lost. Inst. 4.

6. 4 ; Dig. 6. 2. 1. 16 et 17. Its effects were
similar to those of our action of trover.

PUBLICITY. The doing of a thing in

the view of all persons who chose to be
present.

The law requires that courts should be

open to the public: there can therefore be

no secret tribunal, except the grand jury

(g. V.) ; and all judgments are required to

be given in public. See Open Court.

Publicity must be given to the acts of the

legislature before they can be in force; but

in general their being recorded in a certain

public otnce is evidence of their publicitj'.

See PoBiJCATioN.

PUBLISH. Primarily it means to make
known. State v. Orange, 54 N, J. L. Ill, 22

Atl. 1004, 14 L. E. A. 62.

PUBLISHER. One who by himself or his

agent makes a thing publicly known; one
engaged in the circulation of books, pam-
phlets, and other papers.

The publisher of a libel is responsible as

if he were the author of it, .and it is im-

material whether he has any knowledge of

its contents or not; 9 Co. 59; Odger, L. &
SI. 125, 166, 432; Hawk. PI. Or. c. 73, §

10; Dexter v. Spear, 4 Mas. 115, Fed. Cas.

No. 3,867; and it is no justification to him
that the name of the author accompanies the

libel; Dole v. Lyon, 10 Johns. .(N. Y.) 447,

6 Am. Dec. 346 ; 2 Mood. & K. 312.

See Libel; Pubijcation.

PUDICITY. Chastity; the abstaining

from all unlawful carnal commerce or con-

nection. A married wopian or a widow may
defend her pudicity as a maid may her vir-

ginity. See Chastity; Rape.

PUDZELD. In Did English Law. To be
free from the payment of money for taking

of wood in any forest Co. Litt. 233 a. The
same as Woodgeld.

PUEBLO. In its original feigniflcation, it

means people or population, but is used in

the sense of the English word "town." It

has the indefiniteness of that term, and, like

it, is sometimes applied to a mere collection

of individuals residing at a particular place,

a settlement, or village, as well as to a regu-

larly organized municipality. Trenouth v.

San Francisco, 100 U. S. 251, 25 L. Ed. 626.

PUER (Lat. a boy; a child). In its en-

larged sense this word signifies a child of

either sex; though in its restrained mean-
ing it is applied to a boy only.

A case once arose which turned upon
this question, whether a daughter could take
lands under the description of puer; and
it was decided by two judges against one
that she was entitled ; Dy. 337 6. In an-

other case, it was ruled the other way ; Hob.
33.

PUERILITY. In Civil Law. A condition

which commenced at the age of seven years,

the end of the age of Infancy, and lasted till

the age of puberty,—that Is, In females tlU

the accomplishment of twelve years, and in

males till the age of fourteen years fully ac-

complished. AyllfCe, Pand. 63.

The ancient Roman lawyers divided puer-
ility into proxim/us inf^antiw, as it approach-
ed infancy, and proximus pubertati, as it be-

came nearer to puberty. 6 Toullier, n. 100.

PUERITIA (Lat). In Civil Law. Age
from seven to fourteen. 4 Bla. Com. 22.

The age from birth to fourteen years In the
male, or twelve in the female. Calvlnus,
Lex. The age from birth to seventeen.
Vicat, Voc. Jur.

PUFFER. A person employed by the own-
er of property which is sold at auction to

bid it up, who does so accordingly, for the

purpose of raising the price upon bona fide

bidders.

This Is a fraud, which, at the option of
the purchaser, invalidates the sale; 3 Madd.
112; 2 Kent 423 ; 2 Bro. C. C. 326 ; Steele v.

EUmaker, 11 S. & R. (Pa.) 89; Moncrieff v.
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GoMsborough, 4 H. & McH. (Md.) 282, 1

Am. Dec. 407. See Atjction; Biddeb; By
BiDDEB.

PUIS DARREIN CONTINUANCE (L. Ft.

since last continuance). In Pleading. A
plea which is put In after Issue joined, for

the purpose of introducing new matter, or

matter which has come to the knowledge of

the party pleading It subsequently to such
jomder.
This plea waives all other pleas and ad-

mits the plaintifC's cause of action; Ripley
V. Leverenz, 183 111. 519, 56 N. E. 166.

Under it the defendant may show anything
after suit begun to prove that the plain-

tiff ought not to recover, such as a re-

lease by former recovery, or satisfaction;

Chicago V. Babcock, 143 111. 358, 32 N. E. 271.

A release after suit begun, should be so

pleaded, but it is said that an action on the

case is an exception ; Coverdale v. Koyal Ar-

canum, 193 111. 91, 61 N. E. 915.

See OoNTiNUANCE ; Plea.

PUISNE (L. Fr.). Younger; junior. As-

sociate. Puisne judge, an associate judge;

not the chief justice.

PULLMAN CAR. See Sleeping Cab.

PUNCTUALITY. As a general rule, a
railroad company is liable to damage ac-

cruing to a passenger for a negligent failure

on its part to run its trains according to the

company's time tables ; but there must be

proof of negligence. Neither time table nor

advertisement is a warrant of punctuality.

Whart. Negl. § 662.

The publication of the time table cannot
amount to less thau this, viz. : a represen-

tation that it is ordinarily practicable for

the company, by the use of due care and
skill, to run according to the table, and an
engagement on their part that they will do
all that can be done, by the use of due care

and skUl, to accomplish that result ; Gordon
V. B. R., 52 N. H. 596, 13 Am. Rep. 97. See

also 5 E. & B. 860. The company is undoubt-

edly liable for any want of punctuality

which they could have avoided by the use of

due care and skill; nor can they excuse a

want of conformity to the time table for any
cause, the existence of which was known to

them, or ought to have been known to them,

at the time of publishing the table; Gordon
V. R. R., 52 N. H. 596, 13 Am. Rep. 97. See

8 E. li. & Bq. 362 ; Sears v. R. Co., 14 Allen

(Mass.) 433, 92 Am. Dec. 780, where a ship

was held liable for the loss of perishable

goods for failure to sail at the advertised

time. Time-tables may amount to an offer

of a contract to all persons who apply as

passengers; but whether punctuality is in

fact guaranteed depends on the facts of each

case; Leake, Contr. 12. In Ang. Carriers

527 a, it is said that time tables are in the

nature of a special contract, so that any
deviation from them renders the company

Bouv.—174

liable. But it does not appear that the cases

go so far.

PUNCTUATION. The division of a writ-

ten or printed instrument by means of

points, such as the comma, semicolon, and
the like.

Courts of law in construing statutes and
deeds must read them with such punctua-

tion as will give effect to the whole ; 4 Term
65.

In construing deeds, it is said that no re-

gard is to be had to punctuation, and al-

though stops are sometimes used, they are

not to be regarded In the construction of the

instrument; 3 Washb. R. P. 397. See O'Brien

V. Brice, 21 W. Va. 707. Punctuation is not

allowed to throw light on printed statutes

In England; 24 Beav. 330; nor to interfere

with the natural and usual meaning of the

language employed; O'Brien v. Brice, 21 W.
Va. 704.

In an act of parliament there are no such
things as brackets, any more than there are
such things as stops; 24 Q. B. D. 478.

Punctuation may be considered in deter-

mining the meaning of a contract, when it

is doubtful; Com. v. Kelley, 177 Mass. 221,

58 N. E. 691.

Where a comma after a word in a stat-

ute, if any force were attached to It, would
give the section containing It broader scope
than It would otherwise have. It was held
that that circumstance should not have a
controlling influence. Punctuation is no part
of the statute; Hammock v. Trust Co., 105
U. S. 77, 26 L. Ed. 1111 ; In construing stat-

utes, courts will disregard punctuation; or,

if need be, repunctuate, to render the true
meaning of the statute; Hamilton v. The R.

B. Hamilton, 16 Ohio St. 432, approved in

Hammock v. Trust Co., 105 U. S. 77, 26 L.
Ed. 1111; President &c. v. Ruse, 14 C. L.

R. (Australia) 224; State v. Brodigan, 34
Nev. 486, 125 Pac. 699; In re Gyger-s Es-

tate, 65 Pa. 311; Gushing v. Worrick, 9
Gray (Mass.) 385. It may shed some light

on the construction of statutes, but the court
will read them VFith such stops as will give
effect to the whole; Crawford v. Burke, 195
U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147 ; It is

not decisive of the meaning ; Ford v. Land
Co., 164 U. S. 662, 17 Sup. Ct. 230, 41 L. Ed.
590. In New York it is part of a statute as
passed and as appears on the roll as filed

with the secretary of state; Tyrrell v. New
York, 159 N. Y. 239, 53 N. E. 1111. Punctua-
tion is a fallible standard in statutes, but
commas in the description of a boundary
Hue may be considered ; Northern Pac. R. Co.

V. D. S., 227 U. S. 356, 33 Sup. Ct 368, 57
L. Ed. 544.

Punctuation is a most falUble standard by
which to interpret a writing; it may be re-

sorted to when all other means fail, but the
court wiU first ascertain the meaning from
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the four corners of the instrument; Ewing
V. Burnet, 11 Pet. (U. S.) 41, 9 L. Ed. 624.

Lord
. St. Leonards said : "In wills and

deeds you do not ordinarily find any stops;

but the court reads them as if they were
properly punctuated;" 2 Dr. & War. 98.

Judges in the later cases have been influ-

enced in construing wills by the punctua-
tion of the original document; 2 M. & G.

679 ; 26 Beav. 81 ; 24 L. J. Ch. .523 ; but see

1 Mer. 651, where Sir William Grant refused

to resort to punctuation as an aid to con-

struction. See, also, Arcularius v. Sweet, 25

Barb. (N. Y.) 405 ; 16 Can. L. J. 183.

Quotation marks are punctuation; State

V. Banfield, 43 Or; 287, 72 Pac. 1093. So are

"ditto" marks; Hughes v. Powers, 99 Tenn.
480, 42 S. W. 1.

PUNISHABLE. Liable to punishment
Com. V. Pemberton, 118 Mass. 30. See In re

Mills, 135 U. S. 206, 10 Sup. Ct 762, 34 L.

Ed. 107.

PUNISHMENT. In Criminal Law. Some
pain or penalty warranted by law, inflicted

on a person for the commission of a crime
or misdemeanor, or for the omission of the

performance of an act required by law, by
the judgment and command of some lawful
court.

The penalty for the transgression of the

law. Whart. ; People v. Court of Sessions,

8 N..Y. Grim. K. 355.

"The infliction of pain in vengeance of

crime." Dr. Johnson.
The right of society to punish is derived,

by Beccaria, Mably, and some others, from
a supposed agreement which the persons

who composed the primitive societies enter-

ed into, in order to keep order, and, indeed,

the very existence of the state. According

to others, it is the interest and duty of man
to live in society ; to defend his right, socie-

ty may exert this principle, in order to sup-

port itself; and this it may do whenever
the acts punishable would endanger the

safety of the whole. And Bentham is of

opinion that the foundation of this right is

laid in public utility or necessity. Delin-

quents are public enemies, and they must be

disarmed and prevented from doing evil, or

society would be destroyed. But, If the

social compact has never existed, says Living-

ston, its end must have been the preservation

of the natural rights of the members; and
therefore the effects of this fiction are the

same with those of the theory which takes

abstract justice as the foundation of the

right to punish; for this justice, if well con-

sidered, is that which assures to each mem-
ber of the state the free exercise of his

rights. And if it should be found that util-

ity, the last source from which the right to

punish is derived, is so intimately united to

justice that it is inseparable from it In the

practice of law, it will follow that every sys-

tem founded on one of these principles must
be supported by the other.

The proper end of human punishment
is not the satisfaction of justice, but the pre-

vention of crime ; Paley.

The end of punishment, therefore, is

neither to torment sensible beings nor undo
a crime already committed, nor yet recall

the past, nor reverse the crime. It is to

punish the criminal for doing some injury

to society ; to repair the wrong done to

society or to a private individual, and to

amend his life for the future, and by his

example to prevent others from committing
like offences. The chief end of punishment

is by punishing the crime and preventing

the doing of it again; and that by means
of fines, imprisonment, hard labor, moral

and physical treatment, and new habits

formed. The infliction of pain for its own
sake is now condemned by all enlightened

governments, statesmen, and philanthropists;

16 L. Mag. & Rev. 99.

The main objects of penal justice are laid

down by Bentham : example, reformation,

incapacitation, satisfaction for the person

injured, economy to the public. He further

says that all our forms of punishment should

be put to these five tests and should be sub-

jected most especially to all except the last

To attain their social end, punishments
should be exemplary, or capable of intimi-

dating those who might be tempted to imi-

tate the guilty;' reformatory, or such as

should improve the condition of the con-

victs; personal, or such as are at least cal-

culated to wound the feelings or affect the

rights of the relations of the guilty; divis-

ible, or capable of being graduated and pro-

portioned to the offence and the circum-

stances of each case; reparahle, on account

of the fallibility of human justice.

Punishments are either corporal or not
corporal. The former are—death, which is

usually denominated capital punishment;
imprisonment, which is either with or with-

out labor, see Penitentiaky ; whipping, in

some states; and banishment.
The punishments which are not corporal

are—fines, forfeitures ; suspension or dep-

rivation of some political or civil right;

deprivation of office, and being rendered in-

capable to hold oflice; compulsion to re-

move nuisances.

The object of punishment is to reform
the offender, to deter him and others from
committing like ofllences, and to protect so-

ciety. See 4 Bla. Com. 7; Whart. Cr. L. 3,

4, 7; Eutherforth, Inst b. 1, c. 18. A state

may provide for a severer punishment for a
second than for a first oflrence, provided It

is dealt out to all alike; Moore v. Missouri,

159 U. S. 673, 16 Sup. Ct 179, 40 L. Ed. 301.

The constitution of the United States,

Amendments, art. 8, forbids the infliction

of cruel and unusual punishments. This ap-

plies only to acts of congress and to the fed-
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eral courts; James v. Com., 12 S. & R. (Pa.)

220; Bark*er v. People, 3 C!ow. (N. Y.) 686,

15 Am. Dec. 322; and does not apply to the
states; O'Neil v. Vermont, 144 U. S. 323, 12

Sup. Ct. 693, 36 L. Ed. 460 (Field, Harlan,
and Brewer, JJ., dissenting). Punishments
are cruel when they involve torture or a
lingering death ; but the punishment of

death is not cruel, within the meaniiig of

that word as used io the federal constitu-

tion; In re Kemmler, 136 U. S. 436, 10 Sup.

Ct 930, 34 L. Ed. 519.

A state statute which provides (or the
punishment of death by electricity, and
which is held by the state courts not to in-

flict a cruel and unusual punishment, does
not abridge the privileges or immunities of

a convict under the federal constitution;

MeElvaine v. Brush, 142 U. S. 155, 12 Sup.
Ct 156, 35 L. Ed. 971.

What punishment is suited to a specified

offence must in general ^ be determined by
the legislature, and the case must be very
extraordinary in which its judgment could
be brought in question. A punishment may
possibly be unlawful because it is so mani-
festly out of all proportion to the offence as

to shock the moral sense with its barbarity,

or because it is a punishment long disused

for its cruelty until it has become unusual;
Cooley, Const 401. So, for example, is the
punishment of depriving a native of China
of his hair ; 18 Am. L. Reg. 676. Whipping,
as a punishment for stealing mules, is not
contrary to this provision; Garcia v. Terri-

tory, 1 N. M. 415. In New York, where a
general law created a crime and fixed the
maximum of its punishment, a special stat-

ute operating only In localities, or upon par-

ticular individuals, whereby, for no percepti-

ble reason, the same identical crime, which
consists in the violation of a statute appli-

cable to the whole state, can therein or in

those persons be punished with double the
severity that it can be elsewhere in the same
state, is within the prohibition of section five

of article one of the constitution of the state

as to "cruel and unusual punishments"; In
re Bayard, 61 How. Pr. (N. Y.) 294; State

T. Whitaker, 48 la. Ann. 527, 19 South. 457,

35 Lr. E. A. 562.

Sentence for a term not exceeding that

prescribed by the statute cannot be regarded
as a cruel or unusual punishment; Jackson
V. U. S., 102 Fed. 473, 42 C. C. A. 452. Ster-

ilization by means of vasectomy is not a

criiel or unusual punishment; State v. Feilen,

70 Wash. 65, 126 Pac. 75, 41 L. B. A. (N.

S.) 418.

Requiring one who has embezzled over

$500,000 of state funds to pay a fine equal

to the amount of the embezzlement or suffer

life imprisonment is a cruel and unusual

punishment where the accused cannot pay
it; State v. Ross, 55 Or. 450, 104 Pac. 596,

106 Pac. 1022, 42 L. R. A. (N. S.) 601, 613.

See Inpamy; Infamous Ceime; Jbopabdy;

Capital Punishment; Pbisoneb; Sentence;
Pardon; Electeocution ; Hanging; Cbuel
AND Unusual Punishment; Cumulative
Sentences; Vasectomy.

PUNITIVE DAMAGES. See Measube of

Damages.

PUPIL. In Civil Law. One who is in his

or her minority. See Dig. 1. 7 ; 26. 7. 1. 2

;

50. 16. 239; Code 6. 30. 18. One who is in

ward or guardianship. See Schools ; As-

sault ; Batteey ; Coeeection.

PUPILLARIS SUBSTITUTIO (Lat). la

Civil Law. The nomination of another be-

sides his son as pupil to succeed, if the son

should not be able or inclined to accept the

inheritance, or should die before he came of

age to make a testament.

If the child survived the age of puberty,

though he made no testament, the substitute

had no right of succession. See Bell, Diet.

Substitution; Dig. 28. 6.

PUPILLARITY. In Civil Law. That age
of a person's life which included infancy and
puerility.

PUR. A corruption of the French word
par, by or for. It is frequently used in old
French law phrases ; as pur autre vie. It

is also used in the composition of words : as,

purparty, purlieu, purview.

PUR AUTRE VIE (old French, for anoth-
er's life) . See Estate Pub Autee Vie.

PUR FAIRE PROCLAMER. An an-
cient writ addressed to tUt mayor or bailjff

of a city or town, requiring him to make
proclamation concerning nuisances, etc.

Fitz. Nat B. 392.

PURCHASE. A term Including every
mode of acquisition of estate known to the
law, except that by which an heir on the
death of his ancestor becomes substituted
in his place as, owner hy operation of law.
2 Washb. R. Prop., 5th ed. *401; Hoyt v.

Van Alstyne, 15 Barb. (N. Y.) 568 ; McCartee
V. Orphan Asylum Soc, 9 Cow. (N. Y.) 437,
18 Am. Dec. 516. A title by purchase is one
that is vested in a person by his own act or
agreement; 2 Bla. Comm. 241. A title by
devise is a title by purchase ; Allen v. Bland,
134 Ind. 78, 33 N. E. 774.

There are six ways of acquiring a title by
purchase, namely, by deed; by devise; by
execution; by prescription; by possession or
occupancy; by escheat In its more Umited
sense, purchase is applied only to such ac-

quisitions of lands as are obtained by way
of bargain and sale for money or some other
valuable consideration; Cruise, Dig. tit 30,^

§§ 1-^; Hurst v. Dippo, 1 Dall. (U. S.) 20,

1 L. Ed. 19. See Grant v. Bennett 96 111.

535. In common parlance, purchase signifies

the buying of real estate and of goods and
chattels.
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PURCHASE-MONEY. The consideration
which is agreed to be paid by the purchaser
of a thing In money. See Hoyt v. Van Al-

styne, 15 Barb. (N. X.) 568. As to vendor's
lien, gee Liew. See Application or Ptje-

CHASE-MONEY.

PURCHASE FOR VALUE, IN GOOD
FAITH AND WITHOUT NOTICE. The pro-

tection given to such purchaser means that

from the relation subsisting between the two
parties, especially that which is involved in

the innocent position of the purchaser, equi-

ty refuses to interfere and to aid the plain-

tiff in what he is seeking to obtain, because
it would be unconscientious and inequitable

to do so, and the parties must be left to their

legal rights, liabilities and remedies ; 2

Pomeroy, Eq. Jur. § 738. It is of the essence

of the doctrine that equity does not intend

to pass upon and decide the merits of the

two litigant parties ; it does not decide that

the title of the defendant is valid, and, there-

fore, intrinsically better than that of the

plaintiff ; on the contrary, the protection giv-

en by- way of defence theoretically assumes
that the title of the purchaser is really de-

fective as against that of his opponent ; a
court of equity wholly ignores the question

of validity, declines to examine into the in-

trinsic merits of the two claims, and bases

its action upon entirely different considera-

tions. If a plaintiff, holding some equitable

right, sues to enforce it against a defendant

who has in good faith obtained the legal es-

tate, the court refuses to mterfere and do an
unconscientious aft by depriving him of the

advantage accompanying such an innocent

acquisition of the legal title. On the other

hand, if the plaintiff is the legal owner, and
sues to obtain s.ome equitable relief against

a defendant who is the innocent holder of

some equitable right or interest, the court in

lUie manner refuses to aid the plaintiff and
leaves him to whatever rights would be rec-

ognized and reliefs granted by a court of

law. The doctrine is not in any sense a rule

of property. Whenever the relations between
litigants are of such a nature and the suit is

of such a kind that equity is called upon to

decide the merits of the controversy and de-

termine the validity and sutEciency of the
opposing titles or claims, then it does not
admit the defence of iona fide purchaser as
effectual and conclusive. See 2 Pomeroy, Eq.

Jur. § 739.

In the leading case of Phillips v. Phillips,

4 D., F. & J. 208, Lord Westbury classified as

follows the cases in which purchase for

value would bar equitable relief: 1. When
an application is made to the auxiliary ju-

risdiction of the court. 2. Where one who
purchased an equitable interest in property,

without notice of a prior equitable incum-

brance of the plaintiff, has subsequently got

in the outstanding legal title. This was the

doctrine of taiula in naufragio. , 3. When a

plaintiff seeks to charge a purchaser with
"an equity as distinguished from an equita-
ble estate, as, for example, an equity to set
aside a deed for fraud, or to correct it for
mistake." On the other hand, to a bill in-

voking the concurrent or exclusive jurisdic-

tion of equity against' a subsequent equita-

ble incumbrancer, purchase for value with-

out notice would be no defense.

Prof. Ames (Lectures on Legal History,

253) points out that one common case of
protection to a purchaser is where one buys
a legal title from a misconducting trustee

without notice of the trust, and that this

does not come within any of these classes,

and that the discrimination in the third class

between an equity and an equitable estate

is an unfortunate one. He states the doc-

trine as follows: "A court of equity will

not deprive a defendant of any right of

property, whether legal or equitable, for

which he has given value without notice of

the plaintiff's equity, nor of any other com-
mon-law right acquired as an incident of his

purchase. In all other cases the circum-
stance of innocent purchase is a fact of no
legal significance."

In cases where the rule of priority in time

would otherwise decide the rights of ad-

verse equitable claimants, it sometimes hap-

pens that the later incumbrancer subse-

quently acquires the outstanding legal title;

but it has long been decided that a later in-

cumbrancer could derive no advantage from
a long outstanding term got in with notice

of the prior equity. This is called the tabula

in naufragio doctrine. Prof. Ames points

out that it may fairly be said that that doc-

trine survives only in the unjust and much-
criticized English rule of tacking.

He sums up the discussion of the general

doctrine as follows : "The purchaser of any

right, in its nature transmissible, whether a

right in rem or a right in personam, acquires

the right free from all equities of which he
had no notice at the time of its acquisition.

This proposition, it is hoped, will find favor

with the reader in point of legal principle.

It can hardly fail to commend Itself on the

score of justice and mercantile convenience."

Prof. Langdell ( Summary of Equity Plead-

ing) has discussed the subject, but somewhat
from the standpoint of equity pleading. See,

also, Bispham, Equity.

To constitute one a purchaser for value,

without notice, the whole consideration must,

be actually paid before notice, and it is not

enough that the consideration was secured

to be paid. American Vulcanized Fibre Co.

V. Taylor (Del.) 87 Atl. 1025.

PURCHASER. A buyer; a vendee. A
mortgagee or a conditional vendee is not a

purchaser; Campbell Printing Press & Mfg.

Co; V. Dyer, 46 Neb. 830, 65 N. W. 904.

See Sale; Parties; Contracts.
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PURE FOOD LAWS. See Food and Dettg

Acts.

PURE OBLIGATION. One which is not

suspended by any condition, whether it.has

been contracted without any condition, or,

when thus contracted, the condition has been

performed. Pothler, Obi. n. 176.

PURE PLEA. One which relies wholly on

some matter dehors the bill, as, for example,

a plea of a release on a settled account.

Pleas not pure are so called in contradis-

tinction to pure pleas ; they are sometimes

also denominated negative pleas. 4 Bouvier,

Inst. n. 4275.

PURGATION (Lat. purgo, from purum
and ago, to make clean). The clearing one's

self of an offence charged, by denying the

guilt on oath or affirmation.

Canonical purgation was the act of justi-

fying one's self, when accused of some of-

fence, in the presence of a number of persons

worthy of credit, generally twelve, who
would swear they believe the accused. See

COMPUBGATOK ; WaGER OP I/AW.

Vulgar purgations consisted in supersti-

tious trials by hot and cold water, by fire,

by hot irons, by battel, by corsned, etc.

See Oath Pttbgatoet.

PURGE. See Contempt..

PURGING A TORT. Is like the ratifica-

tion of a wrongful act by a person who has

power of himself to lawfully do the act.

But, unlike ratification, the purging of the

tort may take place even after commence-
ment of the action. 1 Brod. & B. 282.

PURLIEU. In English Law. A space of

liand near a forest, known by certain bound-
aries, which was formerly part of a forest,

but which has been separated from it.

The history of purlieus Is this. Henry
II., on taking possession of the throne, mani-

fested so great a taste for forests that he
enlarged the old ones wherever he could,

and by this means enclosed many estates

which had no outlet to the public roads;

forests increased in this way until the reign

of king John, when the public reclamations

were so great that much of this land was
disforested,.—that is, no longer had the priv-

ileges of the forests—and the land thus sepa-
rated bore the name of purlieu. See Fobbst
Laws.

PURPART. The same as purparty. Cent.
Diet.

PURPARTY. That part of an estate

which, having been held in common by par-
ceners, is by partition allotted to any of

them. To make purparty Is to divide and
sever the lands which fall to parceners. Old,

N. B. 11. Formerly pourparty. See Jacob.
The word purpart is commonly used to indi-

cate a part of an estate in any connection.

PURPORT. In Pleading. The substance

of a writing as it appears on the face of it

to the eye that reads it. It difCers from

tenor. 2 Kuss. Cr. 365 , 1 East 179.

PURPOSELY. Intentionally; designedly.

Fahnestock v. State, 23 Ind. 231.

PURPRESTURE. An enclosure by a pri-

vate Individual of a part of a common or

public domain.

An Inclosure by a private person of a part

of that which belongs to, and ought to be

open and free to the enjoyment of the pub-

lic at large. Attorney General v. Booming
Co., 34 Mich. 472; Grand Rapids v. Powers,

89 Mich. 94, 50 N. W. 661, 14 U R. A. 498,

28 Am. St. Rep. 276. See People v. B. Co.,

76 Cal. 156, 18 Pac. 141.

In early times, an encroachment on the

forest. 1 Holdsw. Hist. E. L. 342.

According to Lord Coke, purpresture is

a close or enclosure, that is, when one en-

croaches or makes several to himself that

which ought to be In common to many : as,

if an individual were to build between high

and low water mark on the side of a public

river. In England this is a nuisance, and
in cases of this kind an injunction will be
granted, on ex parte affidavits, -to restrain

such a purpresture and nuisance; Co. 2d Inst.

28. And see Skene, Pourpresture; Glanville,

lib. 9, ch. 11, p. 289, note; Spelman, Gloss.

Purpresture; Hale, de Port. Mar.; Hargrave,
Law Tracts 84 ; 2 Anstr. 606 ; BIsph. Eq. 443

;

Callls, Sew. 174; Rawle, Exmoor Forest.

PURSER. The person appointed by the
master of a ship or vessel, whose duty it is

to take care of the ship's books, in which
everything on board is inserted, as well the
names of mariners as the articles of mer-
chandise shipped. Roccius,. Ins. note.

By statute pursers in the navy are now
called paymasters. R. S. § 1383.-

PURSUE. To execute or carry out. Co.

Litt. 52 a.

PURSUER. The name by which the com-
plainant or plalntifE is known in the ecclesi-

astical courts. 3 Eccl. 350.

PURVIEW. That part of an act of the
legislature which begins with the words, "Be
it enacted," etc., and ends before the repeal-

ing clause. Cooke 330 ; Payne v. Conner, 3
Bibb (Ky.) 181.

According to Cowell, this word also signi-

fies a conditional gift or grant. It is said
to be derived from the French pourvu, pro-
vided. It always implies a condition.

PUT. In Pleading. To select; to demand:
as, "the said C D puts himself upon the
country ;" that is, he selects the trial by jury
as the mode of settling the matter In dispute,

and does not rely upon an issue in law.

Gould, PI. c. 6, part 1, § 19.

P U T F F. To postpone. In a bargain for

the sale of goods, it may mean to postpone
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its completion or to procure a resale of the

goods to a third person. 11 Ex. 302.

PUTATIVE. Reputed to be that which is

not. The word is frequently used : as, puta-

tive father, putative marriage, putative wife,

and the like. And Toullier, tome 7, n. 29,

uses the words putative owner, proprietcdre

putatif. Lord Karnes uses the same expres-

sion. Prine. of Eq. 391.

PUTATIVE FATHER. The reputed fa-

ther.

This term is usually applied to the father

of a bastard child.

The putative father is bound to support

his children ; and is entitled to the guardian-

ship and care of them in preference to all

persons but the mother; Com. v. Anderson,

1 Ashm. (Pa.) 55. And see 1 B. & Aid. 491;

1 C. & P. 268; 1 Ball & B. -l.

PUTATIVE MARRIAGE. A ' marriage

which is forbidden but which has been con-

tracted in good faith and ignorance of the

impediment on the part of at least one of

the contracting parties.

Three circumstances must concur to con-

stitute this species of marriage. There must

be iona fides. One of the parties at least

must have 'been Ignorant of the impediment,

not only at the time of the marriage, but

must also have continued Ignorant of it dur-

ing his or her life, because if he became

aware of it he was bound to separate him-

self from his wife. The marriage must be

duly solemnized. The roarriage must have

been conslderied lawful in the estimation of

the parties or of that party who alleges the

bona fides.

A marriage in which these three circum-

stances concur, although null and void, will

have the effect of entitling the wife, if she

be in good faith, to enforce the rights of

property which would have been competent

to her if the marriage had been valid, and
of rendering the children of such marriage

legitimate.

This species of marriage was not recog-

nized by the civil law : it was introduced by

the canon law. It is unknown to the law of

the United States, and in England and Ire-

land. In France it has been adopted by the

Code Civil,' art. 201, 202. In Scotland the

question has not been settled. Burge, Confl.

Laws 151.

PUTS AND CALLS. As used in a board

of brokers, a "put" is defined to be a privi-

lege of delivering or not delivering the grain,

and a "call" is a privilege of calling or not

calling for the grain. Pixley v. Boynton, 79

111. 353. See Option.

PUTTING IN FEAR. These words are

used in the definition of a robbery from the

person: the ofCence must have been commit-

ted by putting in fear the person robbed.

Co. 3d Inst. 68; 4 Bla. Com. 243.

This is the circumstance which distin-

guishes robbery from all other larcenies.

But what force must be used or what kind

of fears excited are questions very proper

for discussion. The goods must be taken

against the will of the possessor.

There must either be a putting in fear or

actual violence, though both need not be pos-

itively shown, for the former will be infer-

red from the latter, and .the latter is suffi-

ciently implied in the former. For example,

when a man Is suddenly knocked down, and

robbed while he is senseless, there is no fear,

yet in consequence of the violence, it is pre-

sumed; 2 East, PI. Cr. 711; Com. v. Snelling,

4 Binn. (Pa.) 379; U. S. v. Jones, 3 Wash.

C. C. 209, Fed. Cas. No. 15,494.

In an indictment for robbery, at common
law, it is not necessary to allege a putting

in fear in addition to the allegation of force

and violence; Com. v. Humphries, 7 Mass.

242; Com. v. Clifford, 8 Cush. (Mass.) 217.

PVROMANIA. An irresistible propensity

to bum property.

Pyromania always occurs in young sub-

jects, and is supposed to be connected with

disordered menstruation, or that physiologi-

cal evolution which attends the transition

from youth to manhood. See Mania.

PYX, TRIAL OF THE. Under the British

Coinage Acts this occurs annually at Gold-

smiths' Hall. The coins of the realm are

assayed and weighed by a jury of goldsmiths

over which tlie King's Bemembrancer is usu-

ally appointed by the treasury to preside.

Formerly the specimen coins put into the

Pyx or box were produced at Westminster,

from the treasure-house of the Abbey, where
the Pyx was kept; the duty of presiding at

the trial belonged to the office of the Remem-
brancer.

See Remembrances of Sir F. Pollock.
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Q
Q. C. An abbreviation of Queen's Coun-

sel. See Baeeisteb.

QUACK. One who, without sufficient

knowledge, study, or previous preparation,

undertakes to practice medicine or surgery,

under the pretence that he possesses secrets

In those arts.

To call a regular physician a quack is ac-

tionable. A quack is criminally answerable
for his unskillful practice, and also civilly

to his patient in certain cases. See Mal-
pEACTicE ; Physician.

QUADRAGESMS. Part V of the Year
Books of 40-50 Edw. III. are so known.

QUAD BANS (Lat). In Civil Law. The
fourth part of the whole. Hence the heir

ex quadrante; that is to say, of the fourth

part of the whole.

QUADRIPARTITE (Lat). Having four

parts, or divided into four parts: as, this

Indenture quadripartite, made between A B,

of the one part, C D, of the second part, E P,

of the third part, and G H, of the fourth

part.

QUADRIPARTITUS. The name of an An-

glo-Latin legal treatise. The two extant

books were completed in 1114. The com-

piler was a secular clerk who entered into

relations with the archbishop of York; his

name Is unknown. See Brunner, Sources of

English Law in 2 Sel. Essays in Anglor

Amer. L. H. 8.

QUADROON. A person who is descended

from a white person and another person who
has an equal mixture of the European and

African blood. State v. Davis, 2 Bail. (S.

C.) 558. See Mulatto; Negeo.

QUADRUPLATORES. Informers among
the Romans, who, if their information were

followed by convietion, had the fourth part

of the confiscated goods for their trouble.

QUADRUPLICATION. In Pleading. A
pleading in admiralty, third in order after a

replication; now obsolete. Formerly this

word was used Instead of surrebutter. 1

Brown, Civ. Law. 469, n.

QU/E EST EADEIVI (Lat. which is the

same). A clause containing a statement that

the trespass, or other fact mentioned in the

plea, is the same as that laid in the declara-

tion, where from the circumstances there is

an apparent difference between the two. 1

Chitty, PL *582; Gould, Pi. c. 3, § 79, 80;

Watson V. Joslyn, 29 Vt 455.

The form is as follows : "which are the

same assaulting, beating, and ill-treating, the

said John, in the said declaration mentioned,

and whereof the said John hath above there-

of complained against the said James." See

1 Saund. 14, 208, n. 2; 2 id. 5 a., n. 3 ; Arch.

Civ. PI. 217; Com. Dig. Pleader (E 31); Cro.

Jac. 372.

aU/EPLURA. A writ which lay where an
inquisition had been taken by an escheator

of lands, etc. of which a man, died seised,

and all the land was supposed not to be

found by the office or inquisition ; it was to

inquire of "what more" lands or tenements

the party dies seised. Keg. Orig. 29d.

QU/E RE (Lat.). Query: noun and verb.

A word frequently used to denote that an in-

quiry ought to be made of a doubtful thing.

2 Lilly, Alir. 406. Commonly used in the syl-

labi of the reported cases, to mark points of

law considered doubtful.

aU>ERENS NON INVENIT PLEGIUM
(Lat). The plaintiff has not found pledge.

The return made by the sheriff to a writ di-

rected to him with this clause, namely, si A
fecerit B securum de olamore suo prosequen-

do, when the plaintiff has neglected to find*

sufficient security. Fitz. N. B. 38.

QU/ESTIO. In Roman Law. A sort of

commission (ad gucerendum) to inquire into

some criminal matter given to a magistrate
or citizen, who was called quossitor or quaes-

tor, who made report thereon to the senate

or the people, 'as the one or the other ap-

pointed him. In progress of time he was
empowered (with the assistance of a coun-

sel) to adjudge the case'; and the tribunal

thus consJtuted was called quwatio.

This special tribunal continued in use until the
end of the Roman republic, although it was re-

sorted to, during the last times of the republic,

only in extraordinary cases.

The manner in which they were constituted was
this. If the matter to be inquired of was within
the Jurisdiction of the comitia, the senate, on the
demand of the consul, or of a tribune, or of one of

its members, declared by a decree that there was
cause to prosecute a citizen. Then the consul ex
auctoritate senatus "asked the people in comitia
(rogabatj to enact this decree into a law. The
comitia adopted it, either simply or with amend-
ment, or they rejected it.

The increase of population and of crimes ren-
dered this method, which was tardy at best, oner-
ous, and even impracticable. In the year a. u. c.

|

604, or 149 B. c, under the consulship of Censorinus
and Manilius, the tribune Calpurnius Piso procured
the passage of a law establishing a questio perpet-
ua, to take cognizance of the crime of extortion
committed by Roman magistrates against strangers
de pecuniis repetundis. Cicero, Brut. 27; de Qff,
il. 21; in Verr. iv. 25.

Many such tribunals were afterwards established,
such as Qucestiones de majestate, de ambitu^ de
peculatu, de vi, de sodalitiis, etc. Each was com-
"posed of a certain number of judges taken from the
senators, and presided over by a praetor, although
he might delegate his authority to a public officer,

who was called judex quosstionis. These tribunals
continued a year only : for the meaning of the word
perpetuus is non interruptus, not interrupted dur-
ing the term of its appointed duration.
The establishment of these qucestiojies deprived

the comitia of their criminal jurisdiction, except for
the crime of treason ; they were, in fact, the depos-
itories of the judicial power during the sixth and
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seventh centuries of the Eoman republic, the last
of which was remarlcable for civil dissensions and
replete with great public transactions. Without
some knowledge of the constitution ot the QiuBstio
perpetua, It Is impossible to understand the forensio
speeches of Cicero, or even the political history of

that age. But when Julius Csesar, as dictator, sat
for the trial ot Ligarlus, the ancient constitution ot

the republic was, in fact, destroyed, and the crim-t

Inal tribunals, which had existed in more or less

vigor and purity until then, existed no longer but
In name. Under Augustus, the concentration of

the triple power of the consuls, pro-consuls, and
tribunes In his person transferred to him, as of

course, all judicial powers and authorities.

au/ESTOR (Lat). The name of a magis-

trate of ancient Rome.

QU/ESTORES CLASSICI (Lat). In Ro-

man Law. Officers entrusted with the care

of the public money.
Their duties consisted in making the nec-

essary payments from the wrarium, and re-

ceiving the public revenues. Of both they

had to keep correct accounts in their io6-

ulai puMiccB. Demands which any one might
have on the mrarium, and outstanding debts

were likewise registered by them. Fines to

be paid to the public treasury were register-

ed and exacted by them. They were likewise

to provide proper accommodations for for-

eign ambassadors and such persons as were
connected with the republic by ties of public

hospitality. Lastly, they were charged with
the care of the burials and monuments of

distinguished men, the expenses for which
had been decreed by the senate to be paid by
the treasury. Their number at first was
confined to two ; but this was afterwards in-

creased as the empire became extended.

There were questors of cities and of prov-

inces, and questors of the army ; the latter

were in fact paymasters.

QU/ESTORES PARRICIDII (Lat). In Ro-

man Law. Public accusers, two In number,
who conducted the accusation of persons

guilty of murder or any other capital of-

fence, and carried the sentence Into execu-

tion. They ceased to be appointed at an
early period. Smith, Diet. Gr. & Kom. Antiq.

QUALE JUS. A judicial writ, which lay

where a man of religion had judgment to.

recover land before execution was made of

the judgment

QUALIFICATION. The endowment or ac-

quirement which renders eligible to place or
position. Hyde v. State, 52 Miss. 672; State

V. Seay, 64 Mo. 89, 27 Am. Rep. 206. It re-

lates to the fitness or capacity of a party for

a particular pursuit or profession; Cum?
mlngs V. Missouri, 4 Wall. (U. S.) 319, 18

L. Ed. 356. It has been held not only to

imply the presence of every requisite de-

manded, but the absence of every disqual-

ification imposed. Hall v. Hostetter, 17 B.

Monr. (Ky.) 786.

As to qualification shares, see Dikeciobs.

QUALIFIED ELECTOR. A person who is

legally qualified to vote. Sanford v. Pren-
tice, 28 Wis. 358. See Quaufied Voter.

QUALIFIED FEE. One which has a
qualification subjoined to it, and which must
be determined whenever the qualification an-

nexed to it is at an end. A limitation to a
man and his heirs on the part of his father
affords an example of this species of estate.

Littleton § 254; 2 Bla. Com. 109. See Base
Fee.

QUALIFIED INDORSEMENT. See In-

DOBSEMBNT.

QUALIFIED OATH. See Oath.

QUALIFIED PROPERTY. Property not
in its nature permanent, but which may
sometimes subsist and at other times not

subsist. A defeasible and precarlo'us owner-
ship, which lasts as long as the thing is in

actual use and occupation. 2 Bla. Com. 391,.

395*; 2 Kent 347.

Any ownership not absolute.

QUALIFIED VOTER. A person qualified

to vote generally. In re House Bill No. 166,

9 Colo. 629, 21 Pac. 474; or, it may mean a
person qualified and actually voting. Car-
roll Co. v. Smith,. Ill U. S. 565, 28 Ia Ed.
517.

QUALIFY. To become qualified or fit for

any office or employment To take the nec-

essary steps to prepare one's self for an ap-

pointment: as, to take an oath to discharge-

the duties of an office, to give the bond re-

quired of an executor, etc.

It is. held synonymous with probate in a
statute authorizing probate judges to qual-

ify wills by receiving the evidence of wit-

nesses, etc. Bent v. Thompson, 5 N. M. 408^

23 Pac. 238.

QUALITY. Of Persons. The state of con-

dition of a person.

Two contrary qualities cannot be in the

same person at the same time. Dig. 41. 10.

4. Every one is presumed to know the qual-

ity of the person with whom he is contract-

ing. In the United States the people are
all upon an equality in their civil rights.

In Pleading. That which distinguishes one
thing from another of the same kind.

It is, in general, necessary, when the dec;

laration alleges an injury to the goods and
chattels, or any contract relating to them,

that the quaUty should be stated; and it is

also essential, in an action for the recovery

of real estate, that its quality should be

shown: as, whether it consists of houses,

lands, or other hereditaments, whether the

lands are meadow, pasture, or arable, etc.

The same rule requires that in an action

for an injury to real property, the quality

should be shown; Steph. PI. 214, 215. See,

as to the various qualities, AylifEe, Faud..

[60].
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It Is often allowable to omit from the In-

dictment, and it is seldom necessary to prove
with precision, allegations of quality, or, in

other words, those allegations which de-

scribe the mode in which certain acts have
been done. Thus, if the charge is of a felo-

nious assault with a stafif, and the proof is

of such an assault with a stone, or if a
wound, alleged to have been given with a
sword, is proved to have been inflicted by an
axe, or if a pistol is stated to have been
loaded with a bullet, and it turns out to

have been loaded with some other destruc-

tive material, the charge is substantially

proved, and no variance occurs: 5 C. & P.

128 ; 9 id. 525, 548.

QUAMDIU SE BENE GESSERIT (Lat. as

long as he shall behave himself well). A
clause inserted in commissions, when such
instruments were written in Latin, to signify

the tenure by which the oflScer held his of-

fice.

By the British Act of Settlement (1700)

the commissions of the Judges were so es-

tablished; before then they held their office

durante tene plaoito, during the king's will.

QUANDO ACCIDERINT (Lat. when they
fall in). When a defendant, executor, or

administrator pleads plene administravit,

the plaintiff may pray to have judgment of
assets quando aeciderint; Brail. N. P. 169;
Bac. Abr. Easeoutor (M). A similar judg-

ment may be taken at the plaintiffs election,

in an action against an heir, on a plea of

Hens perdescent, instead of taking issue on
the plea. In either of these cases if assets

afterwards come to the hands of the execu-

tor or heir a scire facias must be sued out
before execution can issue, or there may be
an action of debt, suggesting a devastavit;
2 Bouv. Inst. 3708. It is also sometimes
termed a judgment of assets in futuro.

By taking a judgment in this form the
plaintiff admits that the defendant has fully

administered to that time ; l' Pet. C. C. 442,

n..; and therefore the plaintiff will not be
allowed to give evidence of effects come to

defendant's hands before the judgment. For
this reason the scire facias on a judgment
of assets quando aeciderint must only pray
execution of such assets as have come to the
defendant's hands since the former judg-
ment, and if it pray judgment of assets gen-
erally, it cannot be supported. See 2 Com.
Dig. Pleader (2 D 9).

aUANTI MINORIS (Lat.). The name of

a particular action in Louisiana. An action

quanti nUnoris is one brought for the reduc-

tion of the price of a thing sold, in conse-

quence of defects in the thing which Is the

object of the sale.

QUANTITY. In Pleading. That which is

susceptible of measure.
It is a general rule that, when the declara-

tion alleges an injury to goods and chattels.

or any contract relating to them, their quan-

tity should be stated; Gould, PI. § 35. And
in actions for the recovery of real estate the

quantity of the land should be specified ; 11

Co. 25 &, 55 a; 1 East 441 ; 13 id. 102

;

Steph. PL, Andr. ed. § 163.

QUANTITY OF ESTATE. Its time of

continuance, or degree of interest, as in fee,

during life, or for years. See Estate.

QUANTUM DAMNIFICATUS (Lat.). In

Equity Practice. An issue directed by a

court of equity to be tried in a court of law,

to ascertain by a trial before a jury the

amount of damages suffered by the non-per-

formance of some collateral undertaking

which a penalty has been given to secure.

When such damages have thus been ascer-

tained, the court will grant relief upon their

payment 4 Bouvier, Inst. n. 3913.

QUANTUM MERUIT (Lat). In Pleading.

As much as he has deserved.

When a person employs another to do
work for him, without any agreement as to

his compensation, the law implies a promise

from the employer to the workman that he
will pay him for his services as much as he
may deserve or merit. In such case the

plaintiff may suggest in his declaration that

the defendant promised to pay him as much
as he reasonably deserved, and then aver
that his trouble was worth such a sum of

money, which the defendant has omitted

,

to pay. This Is called an assumpsit on a
quantum meruit. 2 Bla. Com. 162, 163; 1

VIner, Abr. 346. See Thomas v. Coal Co.,

43 Mo. App. 653.

When there is an express contract for a
stipulated amount and mode of compensa-
tion for services, the plaintiff cannot aban-
don the contract and resort to an action for

a quantum meruit on an implied assumpsit;
Clark V. Smith, 14 Johns. (N. Y.) 326; Al-

geo V. Algeo, 10 S. & R, (Pa.) 236; Ans.
Contr. 278; Newcomb v. Ins. Co., 51 Fed.
725. But see Bank of Columbia v. Patter-

son, 7 Cra. (U. S.) 299, 3 L. Ed. 351; Stark.

277 ; Holt, N. P. 236 ; Linningdale v. Living-'

ston, 10 Johns. (N. Y.) 36; 5 M. & W. 114;

4 C. & P. 93; 1 Ad. & E. 333; Miller v.

Eldridge, 126 Ind. 461, 27 N. E. 132.

See Common Counts.

QUANTUM VALEBAT (Lat as much as
It was worth). When goods are sold with-
out specifying any price, the law implies a
promise from the buyer to the seller that he
will pay him for them as much as they
were worth.

The plaintiff may, in such case, suggest
in his declaration that the defendant prom-
ised to pay Mm as much as the said goods
were worth, and then aver that they were
worth so much, which the defendant has
refused to pay. See the authorities cited

under the article Quantum Mebuit.
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QUARANTINE. In Maritime Law. The
space of forty days, or less, during which
the crew of a ship or vessel coming from a
port or place infected or supposed to be in-

fected with disease are required to remain
on board after their arrival, before they can
be permitted to land. It was probably es-

tablished by the Venetians in 1484. Baker,
Quar. 3. In England it is governed by 6

George IV. c. 78, and the Public Health Act
of 1875. Ships of war are bound, equally

with n^erchant ships, to respect municipal
quarantine regulations.

By act of congress of April 29, 1878, ch.

66, vessels from foreign ports where con-

tagious and other diseases exist, are for-

bidden to enter the United States, except-

ing subject to certain regulations pre-

scribed.

The object of the quarantine is to ascer-

tain whether the crew are infected or not.

To break the quarantine without legal au-

thority is a misdemeanor ; 1 Euss. Cr. 133.

Quarantine regulations made by the states

are sustainable as the exercise of the police

power; Hannibal & St. J. R. Co. v. Husen,
95 U. S. 465, 24 ,L. Ed. 527 ; Minneapolis, St.

P. & S. S. M. R. Co. V. Milner, 57 Fed. 276.

The detention and disinfection of immi-
grants by order of a state board of health,

with the purpose of preventing infectious

disease, is not a regulation of foreign com-
merce by a state, within the meaning of the

constitution ; Minneapolis, St. P. & S. S. M.
R. Co. v. Milner, 57 Fed. 276.

In cases of insurance of ships, the insurer

is responsible when the insurance extends
to her being moored In port twenty-four
hours in safety, if before the twenty-four
hours are expired she is ordered to perform
quarantine, and any accident contemplated

by the policy occur; 1 Marsh. Ins. 264.

Where a ship was prevented from comply-
ing with her charter party by quarantine
regulations, it was held that this was '"re-

straint of princes or rulers and people";

The Progreso, 3 U. S. App. 147, 50 Fed. 835,

2 C. C. A. 45; CTyde C. S. S. Co. v. S. S. Co.,

169 Fed. 275, 94 C. C. A. 551. Lay days do
not begin to run until a ship is out of quar-

antine; Maclachlan, Merch. Shipping 598.

An act of congress of February 2, 1903,

authorizes the secretary of agriculture to es-

tablish regulations concerning the exporta-
tion and transportation of Uve stock from
any place in the United States where he may
have reason to believe that pleuropneumonia
or other contagious diseases exist, into and
through ony state, etc., ana to foreign coun-

tries, which regulations have the force of

laws ; also, regulations to prevent the intro-

duction or dissemination of any contagious,

infectious or communicable disease of an-

imals from a foreign country into the United
States or from one state, etc., to another;

and to seize, quarantine and dispose of in-

fected hay, straw, etc.; or meats, hides, or

other products.

The act of congress of Feb. 15, 1893, grant-

ing additional quarantine powers and im-

posing additional duties upon the marine
hospital service, did not contemplate the

overthrow of the existing state quarantine

systems and the abrogation of the power
over the subject of health and quarantine

practised by the states, because the enact-

ment of state laws on those subjects would,

in particular instances, affect interstate and
foreign commerce; Compagnie Francaise de
Navigation ^ Vapeur.v. Board of Health, 186

U. S. 380, 22 Sup. Ct. 811, 46 L. Ed. 1209.

An unconstitutional burden on interstate

commerce is not imposed by an act (Colo-

rado) prohibiting the importation of cattle

from certain sections between April 1 and
November 1, unless first kept for ninety days
at some place near the prohibited section, or

unless a certificate of freedom from con-

tagious disease has been obtained from the
state veterinary sanitary board; Eeid v.

Colorado, 187 U. S. 137, 23 Sup. Ct 92, 47 L.

Ed. 108; nor an act giving the live stock

sanitary commission authority to prohibit

the importation of cattle into the state on
the ground that infectious disease had
broken out among the cattle of such other

state; Smith v. R. Co., 181 U. S. 248, 21

Sup. Ct. 603, 45 L. Ed. 847; an act au-

thorizing the governor of a state, when he
has reason to believe there is an epidemic
infectious disease of sheep in localities out-

side the state, to investigate the matter, and,

if he finds the disease exists, to make a
proclamation declaring such localities infect-

ed and prohibiting the introduction there-

from of sheep into the state, except under
such restrictions as, after consultation with
the state sheep inspector, he may deem prop-

er, is within the police power and is not in

violation of the constitution or a regulation

of interstate commerce; Rasmussen v.

Idaho, 181 U. S. 198, 21 Sup. Ct. 594, 45 I/.

Ed. 820, affirming 7 Idaho 1, 59 Pac. 933, 52
L. R. A. 78, 97 Am. St. Rep. 234.

A Louisiana statute empowering a board
of health to exclude healthy persons from
an infected locality, is valid and extends to

persons seeking to enter the infected district

whether they come from within or without
the state; Compagnie Francaise de Naviga-
tion k Vapeur v. Board of Health, 186 U. S.

380, 22 Sup. Ct. 811, 46 L. Ed. 1209.

State quarantine regulations established

by the governor of the state on the recom-
mendation of a live stock sanitary commis-
sion are a proper exercise of the police pow-
er of the state; Smith v. R. Co., 181 U. S.

248, 21 Sup. Ct. 603, 45 L. Ed. 847.

The purpose of quarantine regulations

against diseases is to limit its spread to the

fewest possible number of persons by isolat-

ing persons already afflicted or exposed from
all others, as far as possible. Where not
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exceeding nine persons were supposed to

have died from bubonic plague and no liv-

ing persons were known to have contracted,

the disease, a regulation establishing a gen-

eral quarantine district covering twelve

blocks with more than 10,000 Inhabitants,

which prohibits persons from entering or

leaving the district, but permits free inter-

course in' the district, cannot be upheld as

a reasonable regulation ; its effect must nec-

essarily be to facilitate the spread of the

disease among all persons confined in the

district; Jew Ho v. Williamson, 103 Fed.

10.

The act of congress providing for the reg-

ulation of animal industry is limited to cas-

es where the animal in question has an in-

fectious or contagious disease, and the Sec-

retary of Agriculture has no authority to

prohibit the taking of a horse out of a quar-

antine district without first having it in-

spected and regardless of whether it was dis-

eased or had been exposed to disease; U. S.

V. Hoover, 133 Fed. 950.

Where sound cattle had been destroyed by
a state live stock sanitary commission, as

diseased cattle, the remedy of the owner is

against the commissioners Individually, and
not against the state ; Shipman v. State, etc.,

Com., 115 Mich. 488, 73 N. W. 817.

See Baker, Quarantine; 47 Am. St. Rep.

540, note; 25 Am. L. Rev. 45; Food and
Dbugs Acts; Health; Live Stock.

In Real Property. The space of forty days
during which a widow has a right to remain
in her late husband's principal mansion im-

jnediately after his death. The right of the

widow is also called her quarantine.

In some of the states provision has been
-made by statute securing to the widow this

right for a greater or less space of time.

See 4 Kent 62 ; 3 Washb. R. P., 5th ed. •272.

Quarantine is a personal right, forfeited, by
implication of a law, by second marriage;
Co. Litt. 32. See Bacon, Abr. Dower (B)

;

Co. Litt. 32 &, 34 6; Co. 2d. Inst. 16, 17.

. See Assignment or Dowbb.

QUARE (Lat.). In Pleading. Wherefore.
This word is used sometimes in the writ in

certain actions, but is inadmissible in a ma-
terial averment in the pleadings, for it is

merely interrogatory; and, therefore, when
a declaration began with complaining of the
defendant, "wherefore with force, etc., he
broke and entered" the "plaintiff's close, it

was considered ill ; Bacon, Abr. Pleas (B. 5,

4) ; Gould, PI. c. 3, § 34.

QUARE CLAUSUM FREGIT. See Tres-
pass; Tbespass QtJABE Clausdm Fbeqit.

QUARE EJECIT INFRA TERMINUM.
See Ejectment.

QUARE IIMPEDIT (Lat why he hinders).

Jn English Law. A real possessory action

which can be brought only in the court of

common pleas, and lies to recover a pres-

entation when the patron's right is disturbed,

or to try a disputed title to an advowson.

See Disttjbbance; 2 Saund. 336 a.

QUARE INCUMBRAVIT.. Why he incum-

bered. A writ which lay against a bishop,

who, within six months after the vacation

of a benefice, conferred it on his clerk, whilst

two others were contending at law for the

right of presentation, calling upon him to

show cause why he had incumbered the

church. Reg. Orig. 32.

QUARE OBSTRUXIT (Lat. why he ob-

structs). The name of a writ formerly used

in favor of one who, having a right to pass

through his neighbor's grounds, was prevent-

ed enjoying such right, because the owner of

the grounds had obstructed the way.

QUARREL. A dispute; a difference. In

law, particularly in releases, which are taken

most strongly against the releasor, when a
man releases all quarrel he is said to release

all actions, real and personal. 8 Co. 153.

QUARRY. A place whence stones are dug
for the purpose of being employed in build-

ing, making roads, and the like. In mining
law it is said to be an open excavation where
the works are visible at the surface. It is

said to be derived from guadratarws, a
stone-cutter or squarer. Bainbr. Mines 2.

When a farm is let with an open quarry,
the tenant may, when not restrained by his

contract, take out the stone; but he has no
right to open new quarries. See Mines;
Waste.

QUART. A liquid measure, containing
one-fourth part of a gallon.

QUARTER. A measure of length, equal to

four inches. See Measube.
In the Law of War. The sparing of the

Ufe of a fallen or captured enemy on the bat-

tlefield. By the end of the seventeenth cen-
tury quarter became a recognized usage of
war. It is forfeited only under exceptional

circumstances. 1. In case of absolute and
overwhelming necessity, as where a small
force is incumbered with a large number of
prisoners in a savage and hostile country,

and may be justified in killing them for their

own self-preservation. 2. Where belligerents

violate the laws of war they may be refused
quarter. 3. By way of retaliation against
an enemy who has denied quarter without a
cause. Risley, The Law of War; Spaight,

War Rights on Land, 88-95.

In former times it was considered justifia-

ble to refuse quarter to the garrison of a
fortress carried by assault, especially when
a weak garrison held out against greatly su-

perior numbers, the justification being that
the attempted defense of an indefensible

place involved an unnecessary loss of life to

the capturing party. But this rule is now ob-

solete.

Art. 23 (d) of the Convention Concerning
the Laws and Customs of War on Land,
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adopted at The Hague In 1899, provides that
belligerents are forbidden to declare that no
quarter shall be given.

QUARTER DAYS. The four days of the
year on which rent payable quauterly be-

comes due.

QUARTER DOLLAR. A silver coin of the
United States, of the value of twenty-flve

cents.

Previous to the act of Feb. 21, 1853, c. 79,

10 U. S. Stat at Large 160, the weight of

the quarter-dollar was one hundred and
three and one-eighth grains; but coins

struck after the passage of that act were of

the weight of ninety-six grains. The fineness

was not altered by the act cited: of one
thousand parts, nine hundred are pure sil-

ver and one hundred alloy. By the act of

12th of Feb. 1873, the weight of the quarter-
dollar is fixed at one-half that of the half-

dollar (twelve and. one-half grams) ; R. S.

§ 3573 ; and by act of July 22, 1876, it is

made legal tender in all sums public and pri-

vate not exceeding ten dollars; 1 Supple-
ment R. S. p. 488.

See Half-Dollab; Annual Assat; Le-
gal Tendeb.

QUARTER-EAGLE. A gold coin of the
United States, of the value of two and a half
dollars. See Money; Coin.

QUARTER-SALES. In New York a cer-

tain fraction of the purchase-money is often
conditioned to be paid back on alienation of
the estate ; and this fine on alienation is ex-

pressed as a tenth-saleg, a quarter-sales, etc.

Jaekson v. Groat, 7 Cow. (N. Y.) 285.

QUARTER SESSIONS. A court bearing
this name, mostly invested with the trial of
criminals. It takes its name frdm sitting

quarterly, or once in three months. See
COTJEX OF QuAETEE SESSIONS.

The English courts of quarter sessions
were erected during the reign of Edward III.

See Stat. 36 Edw. III. ; Crabb, Eng. Law 278.

QUARTER-YEAR. In the computation of
time, a quarter-year consists of ninety-one
days. Co. Litt. 1356; 2 Rolle, Abr. 521, 1. 40.

QUARTERING. A barbarous punishment
formerly inflicted on criminals by tearing
them to pieces by means of four horses, one
attached to each limbi See Hung, Deawn
AND Quartered.

QUARTERING OF SOLDIERS. Furnish-
ing soldiers with board or lodging or both.

The constitution of the United States,

Amendm. art. 3, provides that "no soldier

shall, In time of peace, be quartered in any
house without the consent of the owner, nor
in time of war but in a manner to be pre-

scribed by law." See Cooley, Const. Lim.,

6th ed. 373; Rawle, Const. 126.

QUARTEROON. One who has had one of

his grandparents of the black or African
race.

[
QUARTO DIE POST (Lat. fourth day aft-

er). Appearance-day, which is the fourth

day inclusive from the return of the writ;

and if the person summoned appears on that

day, it is sufficient. On this day, also, the

I court begins to sit for despatch of business.

!
These three days were originally given as an
indulgence. 3 Sharsw. Bla. Com. 278* ; Tidd,

New Pr. 134. But this practice is ilow alter-

ed. 15 & 16 Vict. c. 76. It stUl obtains in

Pennsylvania.

QUASH. In Practice. To overthrow or an-

nul.

When proceedings are clearly irregular and
void, the courts will quash them, both in civ-

il and criminal cases: for example, when the

array is clearly irregular, as, if the jurors

have been selected by persons not authorized

by law, it will be quashed.

'

In criminal cases, when an indictment is

so defective that no judgment can be given

upon it, should the defendant be convicted,

the court, upon application, will, in general,

quash it: as, if it have no jurisdiction of the

offence charged, or when the matter charged

is not indictable ; 1 Burr. 516, 543 ; U. S. v.

Warden, 49 Fed. 914. It is in the discretion

of the court to quash an indictment or to

leave the defendant to a motion in arrest of

judgment; Com. v. Eastman, 1 Cush. (Mass.)

189, 48 Am. Dec. 596 ; State v. Miller, 100 N.

C. 543, 5 S. E. 925. When the application to

quash is made on the part of the defendant,

in English practice, the. court generally re-

fuses to quash the indictment when it ap-

pears some enormous crime has been com-

mitted; Comyns, Dig. Indictment (H); 3
Term 621; 3 Burr. 1841; Bacon, Abr. /»i-

dictment (K).

When the application Is made on the part

of the prosecution, the indictment will be

quashed whenever it is defective so that the

defendant cannot be convicted, and the pros-

ecution appears to be tona fide. If the prose-

cution be instituted by the attorney-general,

he may, in some states, enter a nolle prose-

qui, which has the same effect ; 1 Dougl. 239,

240. The application should be made before

plea pleaded; Leach 11; 4 How. State Tr.

232; State v. Clark, 4 Idaho 7, 35 Pae. 710;

and before the defendant's recognizance has

been forfeited; 1 Salk. 380. See Cassetue
Beeve.

QUASI (Lat. as if, almost). A term used

to mark a resemblance, and which supposes

a difference between two objects. Dig. 11. 7.

1. 8. 1. See People v. Bradley, 60 lU. 402.

It Is exclusively a term of classification. Pre-

fixed to a term of Roman law, it implies that

the conception to which it serves as an index

is connected with the conception with whi(ih

the comparison is instituted by a strong su-

perficial analogy or resemblance. It nega-

tives the idea of identity, but points out that

the conceptions are sufficiently similar for

one to be classed as the equal of the other;
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Maine, Anc. Law 332. Civilians use the ex-

pressions guasi-contractus, quasi-delictum,

quasir-possessio, quasi-traditio, etc.

QUASI-AFFINITY. In Civil Law. The
affinity which exists between two persons,

one of whom has been betrothed to the kin-

dred of the other, but who have never been

married. See Affinitt.

QUASI-CONTRACT. See Qtjasi-Con-

TEACTUS.

QUASI-CONTRACTUS (Lat). In Civil

Law. An obligation similar in character to

that of a contract, but which arises not from
an agreement of parties but from some rela-

tion between them, or from a voluntary act

of one of them.
An obligation springing from voluntary

and lawful acts of parties in the absence of

any agreement. Howe, Stud. Civ. L. 171.

An obligation which grows out of certain

relations between persons whereby they be-

come bound to each other by duties similar

to those arising from a contract Morey,
Rom. li. 371.

Quasi-contracts were a well-defined class

under the civil law. By the civil code of

LoTiisiana they are defined to be "the lawful

and purely voluntary acts of a man, from
which there results any obligation whatever
to a third person and sometimes a reciprocal

obligation between parties. • In quasi-con-

tracts the obligation arises not from consent,

as in the case of contracts, but from the law
or natural equity. •

According to Prof. Ames (Lect. on Leg.

Hist. 160) the term was not found in the

common law, but it has been taken by writ-

ers of the common law from the Boman law.

It may be considered now as quite domesti-

cated even to the extent of being used as the

title of a very valuable common-law text-

book : Keener, Quasl-Contract. They are

"founded (1)- upon a record, (2) upon a stat-

utory, official or-customary duty, or (3) upon
the fundamental principle of justice that no
one ought unjustly to enrich himself at the

expense of another." Also, at p. 255, they

"are really equitable liabilities upon which
the law assumes to give a remedy."

In (1890) 44 Ch. D. p. 107, Lindley, L. J.,

remarks that owing to the unfortunate ter-

minology of our law, . . . the expression

"implied contract" has been used not only to

denote a genuine contract established by in-

ference, but also an obligation which does

not arise from any real contract, but which
can be enforced as if it had a contractual

origin. Obligations of this class are called

by the civilians oWgationes ^uasi ex con-

tractu. •

The subject will be found treated in a sub-

title of Contract, supra. See also Conteact-
TTAL OisLlQATION.

It need only be added here that quasi-con-

tracts were in the Boman law of almost in-

finite variety but were divided into five class-

es :—1. Negotiorum gestio, the management
of the affairs of another, without authority.

2. Tutelw administratio, the administration of

a tutorship. 3. Bei eommunis admimstratio,

or communio honorum, the management of

common property. 4. Hereditatis aditio, the

entering upon an inheritance. 5. Indebiti

solutio, payment by mistake of money not

due. They all have certain general features,

as that from their nature each has an af-

finity with some contract; and persons un-

der disabilities may be affected by them

though incapable of contracting.

A common error which should be avoided

is the confusion of quasi-contia.cts with im-

plied contracts. The latter are real con-

tracts, differing from express contracts in

the nature of the proof by which they are

established ; but in guo«i-contracts the essen-

tial part of the contract, the agreement or

convention, is wanting; Maine, Anc. L. 332.

See, generally, Inst. 3. 28; Dig. 3. 5; Ayl.

Pand. b. 4, tit. 31 ; 1 Bro. Civ. L. 386 ; Poth.

Obi. n. 113; Merl. RSp. h. t. ; Keener, Quasl-

Contract ; Howe, Stud. Civ. L. Lect. x. ; Mor-
ey, Bom. Law 371; Sohm, Inst. Bom. Law
315-21; Woodward, Quasi-Contracts (1913).

QUASI-CORPORATIONS. A term appirea

to .those bodies or municipal societies which,
though not vested with the general powers of

corporations, are yet recognized, by statutes

or immemorial usage, as persons or aggre-

gate corporations, with precise duties which
may be enforced, and privileges which may
be maintained by suits at law. They may be
considered g«a«i-corporations, with limited

powers, co-extensive vyith the duties imposed
upon them by statute or usage, but restrain-

ed from a general use of the authority which
belongs to those metaphysical persons by the

common law. See Fourth School Dist. v.

Wood, 13 Mass. 18®; 3*"|l.a H, ^ 29S$
Boone, Corp. § jlO."' V • •

Among quasi-corporations may be i^^ed
counties, and also townai to\imiriiB|%iiMltes,

hundreds, and other political divisions of

counties, which are established without an
express charter of incorporation; commis-
sioners of a county, most of the commissions
instituted for public use, supervisors of high-

ways, overseers, or guardians of the poor,

loan officers of a county, trustees of a school

fund, trustees of the poor, school districts,

trustees of schools, judges of a court author-

ized, to take bonds to themselves in their of-

ficial capacity, and the Uke, who are invested

with corporate powers sub modo and for a
few specified purposes only. The governor of

a state has been held a gMosi-corporation

sole; The Governor v. AUen, 8 Humph.
(Tenn.) 176; so has a trustee of a friendly

society in whom, by statute, property is vest-

ed, and by and against whom suits may be
brought; see 1 B.' & Aid. 157 ; so of a leree

district organized by statute to reclaim land
from overflow; Dean v. Leary, 51 Cal. 406;
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and fire departments having by statute cer-
tain powers and duties which necessarily in-

vest them with a limited capacity to sue and
be sued ; 1 Sweeny 224. It may be laid down
as a general rule that where a body is creat-
ed by statute possessing powers and duties
which involve incidentally a qualified capac-
ity to sue and be sued, such body is to be
considered a g«asj-corporation; id.; Dean v.

Davis, 51 Cal. 406. See, generally, Ang. &
A. Corp. § 24; 13 Am. Dec. 524, note; but
apt such a body as the general assembly of
me Presbyterian church, which has not the
capacity to sue and be sued ; Com. v. Green,
4 Whart. (Pa.) 531. See Ookpoeation; Mu-
nicipal Corpobation; Public Service Cob-
POBATioNs; Public Utilities; Association.

QUASI-CRIMES. Offences for which some
person other than the actual perpetrator is

responsible, the perpetrator being presumed
to act by command of the responsible party.

Injuries which have been unintentionally
caused. See Master and Servant.

All offences not crimes or misdemeanors,
but which are in the nature of crimes; a
class of offences against the public which
have not been declared crimes, but wrongs
against the general or local public which it

is proper should be repressed or punished by
forfeitures and penalties. Wiggins v, Chi-
cago, 68 111. 375. See State v. Snure, 29
Minn. 132, 12 N. W. 347.

They have recently increased in number.
The name of commercial crimes has been ap-
plied to them.

QUASI-DELICT. In Civil Law. An act
whereby a person, without malice, but by
fault, negligence, or imprudence not legally
excusable, causes injury to another.
A guasi-deWct may be public or private;

the neglect of the affairs of a community,
when it is our duty to attend to them, may
be a crime

; the neglect of a private matter,
under similar circumstances, may be the
ground of a civil action. Bowyer, Mod. Civ.
Law, c. 43, p. 265.

QUASI-DEPOSIT. A kind of involuntary
hailment; which takes place where a person
acquires possession of property lawfully,
by finding. Story, Bailm. § 85.

QUASI-DERELICT. The condition of a
vessel which is not abandoned, but those on
•board of which are physically incapable of
doing anything for their safety. 1 Newb
Adm. 452.

QUASI-ENTAIL. An estate pur autre vie,
to a man and the heirs of his body.
The interest bo granted is not properly an estate

tail, but so far In the nature of one that it will go
to the heir of the body as special occupant during
the life ot the cestui que vie in the same manner as
an estate of Inheritance would descend. If limited
to the grantee and the heirs of his body.

QUASI-FEE. An estate gained 'by wrong.

QUASI-OFFENCES. See Quasi-crimes.

QUASI-PARTIVERS. Partners of lands,

goods, or chattels, who are not actual part-

ners, are sometimes so called. Pothier, de
HociiU App. n. 184. See Part-owners.

QUASI-PERSONALTY. Things immova-
ble in point of law; though fixed to things

real either actually or fictitiously.

QUASI-POSTHUIVIOUS CHILD. In Civil

Law. One who, born during the life of his

grandfather or other male ascendant, was
not his heir at the time he made his testa-

ment, but who by the death of his father be-

came his heir in his lifetime. Inst. 2. 13. 2

;

Dig. 28. 3. 13.

QUASI-PUBLIC CORPORATIONS. Those
corporations, which are technically private,

I)ut of guasirpublic character, having in view

some public enterprise in which the public

are involved, such as railroad companies,

etc., Miners' Ditch Co. v. Zellerbach, 37 CaL
543, 99 Am. Dec. 300; 1 Thomps. Corp. § 22.

See Corporation; Quasi-Coepobations.

QUASI-PURCHASE. This term is used in

the civil law to denote that a thing is to be

considered as purchased from the presumed
consent of the owner of a thing ; as, if a man
should consume a cheese, which is in his

possession and belonging to another, with an

intent to pay the price of it to the owner,

the consent of the latter will be presumed,

as the cheese would have been spoiled by
keeping it longer. Wolff, Dr. de la Nat. §

091.

QUASI-REALTY. Things which are fixed

iu contemplation of law to realty, but mova-
ble in themselves, as heirlooms (or limbs of

the inheritance), title deeds, court rolls, etc.

Whart. Law Lex.

QUASI-TRAD ITIO (Lat). In Civil Law.

A term used to designate that a person is in

the use of the property of another, which the

latter suffers and does not oppose. Lee.

Elem. § 396. It also signifies the act by
which the right of property is ceded in a

thing to a person who is in possession of it;

as, if I loan a boat to Paul, and deliver it to

him, and afterwards I sell him the boat, it

is not requisite that he should deliver the

boat to me to be again delivered to him:
there is a guasi-tradition or delivery.

QUATUOR IVIARIA. See Extra Quatuob
Maria.

QUATUORVIRI (Lat four men). In Bo-

man Law. Magistrates who had the care

and inspection of roads. Dig. 1. 2. 3. 30.

QUAY. A wharf at which to load or land

goods. (Sometimes spelled key.)

In its enlarged sense the word quay means
the whole space between the first row of

houses of a city, and the sea or river; De
Armas v. New Orleans, 5 La. 152, 215. So
much /of the quay as is requisite for the pub-

lic use of loading and unloading vessels is

public property, and cannot be appropriated
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to private use, but the rest may be private

property.

A public quay in a city, dedicated to pub-
lic use, does not cease to be locus puiUcus
and become private property because it is

leased by the public authorities for a puriwse
subservient to the public use ; 140 U. S. 654.

OUE ESTATE (qvem statum, or which es-

tate). A plea by which a man prescribes in

himself those whose estate he holds. 2 Bla.

Com. 270; 18 Viner, Abr. 133-140; Co. Litt.

121 a. See 24 L. Q. R. 366.

QUEAN. A worthless woman; a strum-
pet. The meaning of this word, which is

now seldom used, is said not to be well ascer-

tained. 2 Rolle, Abr. 296 ; Bacon, Abr. 8lanr
der (U 3).

QUEEN. A woman who Is sovereign of a
kingdom. The wife of a king.

QUEEN ANNE'S BOUNTY. By stat 2 & 3
Anne, c. 11, all the revenue of first-fruits and
tenths was vested In trustees forever, to

form a perpetual fund for the augmentation
of poor livings in the established church. 1

Bla. Com. 286; 2 Bum, Eccl. Law 260; [1906)

2 Ch. 513. Numerous acts have since been
passed: see 2 Steph. Com. 603.

QUEEN CONSORT. .The wife of a reign-

ing .king. 1 Bla. Com. 218. She is looked
upon by the law as a feme sole, as to her
power of contracting, suing, etc. Id. She is

in all respects a subject.

QUEEN DOWAGER. The widow of a
king. She retains most of the privileges be-

longing to a queen consort. 1 Bla. Com. 229.

If she marries a commoner, she does not lose

her regal dignity.

QUEEN-GOLD. A royal revenue belonging
to every queen consort dunng her marriage
with the king, and due from every person
who has made a voluntary fine or offer to

the king. of ten marks or upwards. In con-

sideration of any grant or privilege conferred
by the crown. It is due or record on the re-

cording of the fine. It was last exacted (or

proceedings therefor begun) in the reign of
Charles I. It became, in effect, extinct at
the Restoration, 1660. 1 Bla. Com. 220.

QUEEN REGNANT. She who holds the
crown In her own right. She has the same
duties and prerogatives, etc., as a king. Stat.

1 Car. I. St. 3, c. 1 ; 1 Bla. Com. 218.

QUEEN'S ADVOCATE. See Advocate.

QUEEN'S COUNSEL. Barristers appoint-

ed as counsel to the crown on the nomination
of the lord chancellor, taking precedence over
ordinary barristers, and having the privilege

of wearing a silli gown as their professional

robe. See [1898] App. Cas. 252.

If the sovereign is a king, they are king's

counsel. See Bareistees ; King's Counsel.

QUEEN'S ENEMIES. A phrase used in

bills of lading importing a limitation upon

the liability of the ship owner under the con-

tract therein contained.

It includes the enemies of the sovereign

of the carrier; 34 L. J. C. P. 14. It does

not include the acts of an armed band of

depredators; 1 Term 27; or a seizure of

goods by a foreign revenue official for a

breach of revenue laws ; 10 Q. B. 517. It

is less extensive in its scope than Restraint

of Rulers and Princes (g. v.). See Public
Enemy.

QUEEN'S PROCTOR. A proctor or solic-

itor representing the crown in the former
practice of the courts of probate and divorce.

Moz. & W. Law Diet.

QUEEN'S REMEMBRANCER. See Rs-
MEMBEANCEE.

QUERELA (Lat). An action preferred in

any court of justice. The plaintiff was called

guerens, or complainant, and his brief, com-
plaint, or declaration was called querela..

Jacob, Law Diet.

QUERELA CORAM REGE ET CONCILIO
OISCUTIENDA ET TERMINANDA (Lat.).

A writ by which one was called to justify a
complaint of a trespass made to the king
himself, before the king and his council.

Reg. Orig. 124.

QUERELA INOFFICIOSI TESTAMENTI
(Lat. complaint of an undutiful or unkind
will). In Civil Law. A species of action al-

lowed to a child who had been unjustly dis-

inherited, to set aside the will, founded on
the presumption of law, in such eases, that
the parent was not In his right mind. Cal-

vinus. Lex.; 2 Kent 327. See Inoeeicious
Testament.

QUESTION. Something in controversy or
which may be the subject of controversy.
McFarlane v. Clark, 39 Mich. 45, 33 Am. Rep.
346.

A means sometimes employed, In some
countries, by torture, to compel supposed
great criminals to disclose their accomplices
or to acknowledge their crimes.

This torture Is called question because, as
the unfortunate person accused is made to

suffer pain, hejs asked questions as to his
supposed crime or accomplices. This is un-
known in the United States. See Pothier,
Procedure Crlminelle, sect. 5, art. 2, § 3. See
4 Bla. Com. 325.

In Evidence. An interrogation put to a
witness, requesting him to declare the truth
of certain facts as far as he knows them.

Questions are either general or leading.

By a general question is meant such a one
as requires the witness to state all he knows,
without any suggestion being made to him:
as. Who gave the blowf
A leading question Is one which leads the

mind of the witness to the answer, or sug-
gests it to him: as. Did A B give the ilowl
The Romans called a question by which

the fact or supposed fact which the inter-
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Togator expected or wished to find asserted
In and by the answer was made known to

the proposed respondent,, a suggestive inter-

rogation: as, Is not your name A Bt See
Leading Question.

In Practice. A point on which the parties

are 'not agreed, and which is submitted to

the decision of a judge and jury.

When the doubt or difference arises as to

what the law is on a certain state of facts,

this is said to be a legal question; and when
the party demurs, this is to be decided by
the court; when it arises as to the truth or

falsehood of facts, this is a question of fact,

and is to be decided by the jury. See Jury.
Proof beyond reasonable question is held

synonymous with proof beyond reasonable
doubt; Harding v. Long, 103 N. O. 1, 9 S.

E. 445, 14 Am. St. Rep. 775.

aUESTUS EST NOBIS. A writ of nui-
sance, which, by 15 Bdw. I., lay against him
to whom a house or other thing that caused
a nuisance descended or was alienated;
whereas, before that statute the action lay
only against him who first levied or caused
the nuisance to the damage of his neighbor.

Oowell.

QUI IMJ'ROVIDE. A. supersedeas sva.Ti.te6.

where a writ was erroneously sued out or

misawarded.

QUI TAM (Lat. who as well). An action

under a statute which imposes a penalty for

the doing or not doing an act, and gives that

penalty in part to whomsoever will sue for

the same, and the other part to the common-
wealth, or some charitable, literary, or other

institution, and makes it recoverable by ac-

tion. The plaintiff describes himself as su-

ing as well for the commonwealth, for ex-

ample, as for himself. Espinasse, Pen. Act

5, 6 ; 1 Viner, Abr. 197 ; 1 Salk. 129, n. ; Bac.

Abr. See iMtFOisMEE ; 10 Harv. L. Kev. 265.

The action for a penalty is a civil suit;

Brophy v. Perth Amboy, 44 N. J. L. 217, re-

versing State V. Brophy, 43 N. J. L. 589;

Waters v. Day, 10 Vt. 487 ; while the action

for a statutory penalty is civil, the informa-

tion qua tarn is criminal; Oanfield v. Mitch-

ell, 43 Conn. 169; State v. B. Co., 30 Mo.

App. 494.

Previous conviction on an indictment for

violation of a statute is not necessary to sus-

tain a qui tarn action or action of debt for

the penalty; Agnew v. McElhare, 18 Pa. 484;

Meaher v. Chattanooga, 1 Head (Tenn.) 74.

Such an action will not lie for a penalty pre-

scribed by Stat. 32 Hen. VIII. for the sale of

a pretended title to land; Milsaps v. John-

son, 22 Ga. 105.

QUIA (Lat). In Pleading. Because.

This word is considered a term of aflSrma-

tion. It Is sufficiently direct and positive

for Introducing a material averment. 1

Saund. 117, n. 4; Com. Dig. Pleader (C 77).

QUIA EMPTORES (Lat). A name some-

times given to the English Statute of West-
minster 3, 18 Edw. I. c. 1, which prohibited

sub-infeudation; so called from its initial

words. 2 Bla. Com. 91. It is expressly lim-

ited to estates in fee simple. It authorized

every free man to sell his lands and tenants,

but so that the feoffee should hold them of

the same chief lord of the fee and by the

same service and custom as his feoffor.

See Manoe; Sub-Infeudation ; Tenube;
Alod.

QUIA TIMET (Lat because he fears). A
term applied to preventive or anticipatory

remedies. According to Lord Coke, "there be

six writs of law that may be maintained
quia timet, before any molestation, distress,

or imf>leading: as. First, a man may have
his writ or mesne before he be distrained.

Second, a warrantia chartce, before he be im-

pleaded. Third, a monstraverunt, before any
distress or vexation. Fourth, an audita

querela, before any execution sued. Fifth,

a curia claudenda, before any default of en-

closure. Bimth, a ne injuste vexes, before

any distress or molestation. And these are

called hrevia antioipantia, writs of preven-
tion." Co. Litt 100. And see 7 Bro. P. C.

125.

These writs are generally obsolete. In
chancery, when it is contemplated to prevent
an -expected injury, a bUl quda timet is filed.

See Bill Quia Timet.

QUIBBLE. A slight difficulty raised with-

out necessity or propriety; a davil.

QUICK D ESPATC H . A steamer chartered

to be discharged with customary "quick des-

patch" arrived in port, March 8th, was or-

dered to berth March 10th, and began to

discharge March 11th at one o'clock, and
completed March 20th at noon; discharged
by "sticks" Instead of platform scales; and
from but one hatch, while there were four to

be discharged from. It was held that this

was not "customary quick despatch" ; Har-
rison V. Smith, 28 U. S. App. 383, 67 Fed. 354,

14 C. C. A. 656. See Demukkagb; Lay Days.

QUICK WITH CHILD. See Quickening.

QUICKENING. In Medical Jurisprudence.

The sensation a mother has of the motion of

the child she has conceived.

The period when quickening is first ex-

perienced varies from the tenth to the twen-
ty-fifth, but is usually about the sixteenth

week from conception; Denman, Midw. 129.

It was formerly supposed that either the

child was not alive until the time of quicken-

ing, or that it had acquired some new kind
of existence that it did not possess before:

hence the presumption of law that dates the

life of the <ihild from that time.

The child is, in truth, alive from the first

moment of conception, and, according to its

age and state of development has different

modes of manifesting its life, and, during a
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portion of the period of gestation, by Its mo-
tion. By the growth of the embryo, the

womb is enlarged until it becomes of too

great a size to be contained in the pelvis, it

then rises to the abdomen, when the motion
of the foetus is for the first time felt.

Quickening as indicating a distinct point

in the existence of the fcetus has no founda-
tion in physiology ; for it arises merely
from the relation which the organs of gesta-

tion bear to the parts that surround them;
it may take place early or late, according to

the condition of these different parts, but not

from any inherent vitality for the first time

manifested by the fcetus.

As life, by law, is said to commence when
a woman first becomes quick with child, so

procuring an abortion after that period is a

misdemeanor. Before this time, formerly
the law did not interfere to prevent a preg-

nant woman convicted of a capital ofifence

from being executed; 2 Hale, PI. Cr. 413.

If, however, the humanity of the law of the
present day would not allow a woman to be
executed who is, as Blackstone terms it,

priv4'ment enceinte. Com. ,129, i. e. pregnant,
although not quick, it would be but carrying
out the same desire to interfere with long-

established rules, to hold that the penalty for

procuring abortion should also extend to the
whole period of pregnancy.
"Quick with child is having conceived;

Evans v. People, 49 N. Y. 86; with quick
child is where the child has quickened." 8

C. & P. 265; 2 Whar. & St Med. Jur., 4th ed.

III. § 7. See 26 Am. Dec. 60, n. ; State v.

Cooper, 22 N. J. L. 52, 51 Am. Dec. 248.

QUID JURIS CLIMAT. A judicial writ is-

sued out of the record of a fine which lay for

the grantee of a reversion or remainder,
when the particular tenant would not attorn.

Cowell.

QUID PRO QUO (Lat. what for what). A
term denoting the consideration of a con-

tract. See Co. Litt. 47 &; 7 M. & G. 998.

It was used in the fifteenth century to ex-

press the equivalent or recompense without
which a debt could not be established. Poll.

Contr. 178. See, also, Ames, Lect. Leg. Hist.,

where the phrase is discussed.

QUI DAM (Lat. some one; somebody). A
term used to express an unknown person, or

one who cannot be named.
A guidam Is usually described by his fea-

tures, the color of his hair, his height, cloth-

ing, and the like, in any process which may
be issued against him. Merlin, Rupert.

QUIET ENJOYMENT. The name of a cov-

enant in a- lease, by which the lessor agrees
that the lessee shall peaceably enjoy the
premises leased. This covenant goes to the

possession, and not to the title; Tobey v.

Webster, 3 Johns. (N. Y.) 471. A covenant
for quiet enjoyment does not extend as far

Bouv.—175

as a covenant of warranty; Williams v.

Wetherbee, 1 Aik. (Vt.) 233.

The covenant for quiet enjoyment is bro-

ken only by an entry, or lawful expulsion

from, or some actual disturbance in, the pos-

session; Whitbeck v. Cook, 15 Johns. (N. Y.)

483, 8 Am. Dec. 272; Ham. Gov. 35; Dona-

hoe V. Emery, 9 Mete. (Mass.) 63 ; Frost v.

Earnest, 4 Whart. (Pa.) 86. But the tor-

tious entry of the covenantor, without title,

is a breach of the covenant for quiet enjoy-

ment; Sedgwick v. Hollenback, 7 Johns. (N.

Y.) 376. The covenant for quiet possession

in a deed merges all previous representatives

as to the possession, and limits the liability

growing out of them ; Andrus v. Refining

Co., 180 U. S. 643, 9 Sup. Ot. 645, 32 L. Ed.
1054.

See Covenant foe Quiet Enjoyment.

QUIET TITLE. See Bill to Quiet Pos-
session AND Title; Bill Qtha Timet.

QUIETUS (Lat. freed or acquitted). In

English Law. A discharge; an acquittance.

An instrument by the clerk of the pipe and
auditors in the exchequer, as proof of their

acquittance or discharge of accountants.
Cowell.

Discharge of a judge or attorney-general.

3 Mod. *99.

In American Law. The discharge of an ex-

ecutor by the probate court. Taylor v. Deb-
lois, 4 Mas. 131, Fed. Cas. No. 13,790.

QUINTO EXACTUS (Lat). In Old Eng-
lish Law. The fifth call or last requisition

of a defendant sued to outlawry.

QUIT-CLAIM. A form of deed of the na-

ture of- a release containing words of grant as

well as release. 3 Washb. R. P., 5th ed. 606.

The term is in constant and general use
in American law to denote a -deed substan-

tially the same as a release in English law.
It presupposes a previous or precedent con-

veyance or a subsisting estate and posses-

sion ; Thomt. Conv. 44. It is a conveyance
at common law, but differs from a release in

that it is regarded as an original conveyance,
at least in some states ; Rogers v. Hillhouse,

3 Conn. 398 ; Hall's Lessee v. Ashby, 9 Ohio,

96, 34 Am. Dec. 424; Doe v. Reed, 4 Scam.
(111.) 117, 38 Am. Dec. 124. The operative
words are remise, release, and forever quit-

claim; Thomt Conv. 44. Covenants of war-
ranty against incumbrances by the grantor
are usually added. See a fuU article in 12
Cent. L. J. 127 ; 34 id. 174.

The rule that a purchaser by a quitclaim
deed is not to be regarded as a bona flde

purchaser without notice of a prior Incum-,
brance; O'Neal v. Seixas, 85 Ala. 80, 4
South. 745; Huff v. Crawford, 89 Tex. 214,

34 S. W. 606; has no application where the
registry laws require the recording of such
an incumbrance in order to make it a lien on
lands in the hands of a subsequent purchas-
er ; White v. McGarry, 47 Fed. 420. One ac-
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cepting a quit-claim deed from his grantor
is bound, at his peril, to ascertain what equi-

ties, if any, exist against his title; Bowman
V. Griffith, 35 Neb. 361, 53 N. W. 140 ; but the

receipt of the quit-claim deed does not of it-

self prevent the grantee from showing that

he is a bona fide purchaser ; Moelle v. Sher-

wood, 148 U. S. 21, 13 Sup. Ot. 426, 37 L. Ed.
350 ; U. S. V. Land Co., 148 U. S. 31, 13 Sup.

Ct. 458, 37 L. Ed. 354 ; and the grantee under
such deed may be a bona fide purchaser un-

der the recording acts; Smith v. McClain,
146 Ind. 77, 45 N; B. 41.

A quit-claim deed conveys only the inter-

est of the grantor at the time of the convey-

ance ; Pleasants v. Blodgett, 39 Neb. 741, 58
N. W. 423, 42 Am. St; Rep. 624; but such
a deed Is as effectual to divest and transfer

a complete title as any other form of con-

veyance; Moelle v. Sherwood, 148 U. S. 21,

13 Sup. Ct. 426, 37 L. Ed. 350. Such a deed
from a judgment debtor of land, sold under
execution, passes merely the right of redemp-
tion and does not relieve the land of dower
of the debtor's wife, though she did not re-

side in the state when the deed was execut-

ed; Lynde v. Wakefield, 19 Mont. 23, 47 Pac.

5. A title acquired subsequently to the ex-

ecution of a quit-claim, with special warran-
ty simply, does not enure to the grantee, and
a subsequent purchaser from the grantor is

not afCected by the recording of the deed ex-

ecuted before the grantor acquired the title;

Bennett v. Davis, 90 Me. 457, 38 Atl. 372.

A grantee in a warranty deed whose imme-
diate grantor also took under a warranty
deed, is entitled to protection as a bona fide

purchaser notwithstanding the fact that re-

motely in the chain of title there exists a
quit-claim deed; Sherwood v. Moelle, 36

Fed. 478, 1 L. R. A. 797 ; Snowden v. Tyler,

21 Neb. 199, 31 N. W. 661; but one who takes

a quit-claim deed is presumed to do so with

notice of any outstanding equity interest and

he therefore knows that he is taking a doubt-

ful title and is put on Inquiry concerning it.

"The very form of the deed indicates to him
that the grantor has doubts concerning the

title; and the deed itself is notice to him
that he is getting only a doubtful title;"

Johnson v. Williams, 37 Kan. 179, 14 Pac.

537, 1 Am. St. Rep. 243, per Valentine, J.,

who is quoted on this point by Brewer, J., in

Sherwood v. Moelle, 36 Fed. 478, 1 L. R. A.

797, and referred to as "one of the most
painstaking and thoughtful judges I know.
He has collected the various authorities."

Under a Massachusetts statute, a quit-

claim deed takes precedence over a prior

deed, recorded subsequently to the quit-

claim, where the gra;Qtee in the latter is

without notice of the other ; Stark v. Boyn-

ton, 167 Mass. 443, 45 N. E. 764. A quit-

claim deed, duly recorded, is held to be with-

in the protection of a statute providing that

deeds shall take effect only on delivery for

record ; Schott v. Dosh, 49 Neb. 187, 68 N.

W. 346, 59 Am. St. Rep^. 531 ; where will be

found much learning on the subject of these

deeds.

OU IT-RE NT. A rent paid by the tenant

of the freehold, by which he goes quit and
free,—that is, discharged from any other

rent. 2 Bla. Com. 42.

In England, quit-rents were rents reserved

to the king or a proprietor, on an absolute

grant of waste land, for which a price in

gross was at first paid, and a mere nominal

rent reserved as a feudal acknowledgment
of tenure. Inasmuch as no rent of this de-

scription can exist in the United States, when
a quit-rent is spoken of some other interest

must be intended. Marshall v. Conrad, 5

Call (Va.) 364. A perpetual rent reserved on

a conveyance In fee-simple Is sometimes,

known by the name of quit-rent in Massachu-
setts.

See Gbound-Rent ; Rent.
It was in England a survival of feudalism.

During the Middle Ages the villeins of Eng-

land gradually commuted their food and la-

bor dues to an annual money payment, which
came to be known as a quit-rent, because by
it the land was freed of all feudal dues except

fealty. It became an annual fixed and herit-

able charge upon the land and created a

socage tenure. At the beginning of the six-

teenth century money rents had become gen-

eral. The feudal notion of land tenure, that

the soil belonged to the crown, was carried

to the new world. It may be traced in all

the early charters. Sometimes it was grant-

ed to the proprietors and subinfeudation was
permitted. Quit-rents were mentioned in

the grants to the Duke of York and in the

charter of Georgia. It was a part of the

general colonial policy of the British crown.

As a means of emphasizing the imperial con-

trol its success became of the utmost im-

portance. The system broke dovra in New
England, met opposition in New York and
was ineffective in Pennsylvania ; in the south-

ern colonies it became firmly rooted. The
rent usually varied between 2 shillings and 4
shillings per 100 acres. In Pennsylvania it

fell as low as one-half penny per acre, and
sometimes the rent was a red rose, a bushel

of wheat, or a beaver skin. In all the colo-

nies except Maryland the history of the quit-

rent was one of persistent struggle between
the governor and the assembly, the former
representing the crown or proprietor and the

latter the tenants. B. W: Bond, Jr., in 17

Am. Hist Rev. 496.

QUO ANIMO (Lat. with what intention).

The intent; the mind with which a thing

has been done : as, the quo animo with which
the words were spoken may be shown by the

proof of conversations of the defendant re-

lating to the original defamation. Kennedy
V. Gifford, 19 Wend. (N. I.) 296.
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QUO JURE, WRIT OF. In English Law.
The name of writ commanding the defend-
ant to show 6j/ what right he demands com-
mon of pasture in the land of the complain-
ant who claims to have a fee in the same.
Fitzh. N. B. 299.

auo MINUS (Lat.). The name of a writ.

In England, when the king's debtor, is sued
in the court of the exchequer, he may sue
out a writ of quo minus, in which he suggests
that he is the king's debtor, and that the de-

fendant has done him the injury or damage
complained of, quo minus sufflciens existit,

by which he is less able to pay the king's

debt. This was originally requisite in order
to give jurisdiction to the court of exchequer;
but now this suggestion is a mere form. 3
Bla. Com. 46.

QUO WARRANTO (Lat. by what authori-

ty). In Practice. The name of a writ (and
also of the whole pleading) by which the gov-

ernment commences an action to recover an
office or franchise from the person or cor-

poration in possession of it.

The writ commands the sheriff to summon
the defendant to appear before the court to

which it is returnable, to show (quo war-
ranto) ty what authority he claims the of-

fice or franchise. It was a writ of right, a
civil remedy to try the mere right to the fran-
chise or office, where the person in possession
never had a right to it or has forfeited it by
neglect or abuse ; 3 Bla. Com. 262, 263.

The action of quo warranto was prescribed
by the Statute of Gloucester, 6 Bdw. I., and
is a limitation upon the royal prerogative.

Before this statute, the king, by virtue of his

prerogative, sent commissions over the king-

dom to inquire into the right to all fran-

chises, quo litre quove nomine ilU retinent,

etc. ; and, as they were grants from the

crown, if those in iwssession of them could
not show a charter, the franchises were seiz-

ed into the king's hands without any judicial

proceeding. Like all other original civil

writs, the writ of quo warranto issued out
of chancery, and was returnable alternative-

ly before the king's bench or justices in eyre

;

Co. 2d Inst. 277, 494; 2 Term 549. '

Originally it was a proceeding of a
criminal nature by the attorney general to

punish usurpation of office; State v. Law-
rence, 38 Mo. 535. This writ fell into disuse
and its place was taken at an early date by
an information in the nature of a quo war-
ranto.

The statute of 9 Anne was passed to make
the practice more speedy and effective. The
writ could issue by leave of court at the re-

lation of any person or persons desiring to

sue or prosecute the same. The law is now
chiefly statutory. Statutes referring to "quo
warranto" are usually held to include In-

formation in the nature of quo warranto;
State V. Gleason, 12 Fla. 190; State v. R. Co.,

34 Wis. 197 (so of a state constitution ; State

V. Inv. Ass'n, 142 Mo. 325, 41 S. W. 916) ; but

it has been held otherwise ; State v. Ins. Co.,

8 Mo. 330.

An information in the nature of quo war-
ranto, though in form a criminal; see Rob-
inson V. Jones, 14 Fla. 256 ; is in sul>stance a
civU, proceeding, to try the mere right to the

franchise or office; 3 Bla. Com. 263; Com. v.

County Com'rs, 1 S. & R. (Pa.) 382 ; 2 Kent
312; Thompson v. People, 23 Wend. (N. T.)

537, 591 ; but see People v. R. Co., 13 lU. 66.

It is a matter of sound discretion to grant

or refuse a writ of qwo' warranto, or an in-

formation in the nature thereof; Lynch v.

Martin, 6 Houst. (Del.) 487 ; Com. v. Beigart,

14 S. & R. (Pa.) 216; People v. KeeUng, 4
Colo. 129 ; but it has been held that this ab-

solute discretion is only when a mere public

right is asserted and that when a private
right is involved, as when one is claiming an
office, he is entitled to the writ as a matter
of right; State v. Burnett, 2 Ala. 140; but
when the information has been allowed to be
filed, the court has no more power to dis-

pense with the law applicable, or to refuse
to enforce it, on the ground that the case is

unimportant or impolitic, than in any other
case ; when the information is filed, all the
discretionary power of the court is expended

;

State V. Brown, 5 R. I. 1.

A statutory election contest and quo war-
ranto proceedings are accumulative remedies
unless it is otherwise provided by statute;
State V. Elliott, 117 Ala. 150, 23 South. 124.

A constitutional provision that the right of
trial by jury shall remain inviolate, does not
guarantee the right of trial by jury in quo
warranto proceedings; State v. Doherty, 16
Wash. 382, 47 Pac. 958, 58 Am. St. Rep. 39.

If the proceedings refer to the usurpation
of the franchises of a municipal corpora-
tion, the right to file the information is In
the state, at the discretion of the attorney-
general ; Robinson v. Jones, 14 Fla. 256 ; see
Bice\v. Bk., 126 Mass. 300 ; Gibbs v. Somers
Point, 49 N. J. L. 515, 10 Atl. 377 ; not of citi-

zens; id. Individuals cannot take proceed-
ings to dissolve a corporation; Centre & K.
T. P. R. Co. V. McConaby, 16 S. & R. (Pa.)

144; but in regard to the election of a cor-
porate officer, the writ may issue at the suit
of the attorney-general or of any person in-
terested; State V. Turnpike Co., 21 N. J. L.
9 ; Murphy v. Bank, 20 Pa. 415 ; but a pri-

vate citizen must have some interest; State
v. Vail, 53 Mo. 97. See Chicago v. People, 80
111. 496; State v. Martin, 46 Conn. 479. A
stock-holder, whose votes were wrongly re-

jected at a corporate election, is the proper
party to institute proceedings of quo war-
ranto against the officers who claimed to have
been elected, though the petitioner was at
the. same time elected to an office and his
title was in dispute ; Com. v. Stevens, 168 Pa.
582, 32 AtL 111. The attorney-general may
act without leave of court; Com. t. Walter,
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83 Pa. 105, 24 Am. Rep. 154; Atty. Gen. v. K.
Co., 38 N. J. L. 282; State v. Gleason, 12
Fla. 190; but a private relator may not;
Com. V. Arrison, 15 S. & R. (Pa.) 127, 16 Am.
Dec. 531. Leave is granted on a petition or

motion with affidavits, upon whicji a rule to

show cause is granted; People v. Waite, 70

111. 25. The writ lies against the corporate

body, if it is to restrain a usurpation; Mil-

ler v. Ins. Co., 50 Mo. 56; or enforce a forfei-

ture ; State v. Barron, 57 N. H. 498 ; but if

it is to inquire whether a corporation has

been legally organized, the writ lies against

the individuals ; People v. R. Co., 15 Wend.
(N. Y.) 113, 30 Am. Dec. 34. Whether a cor-

poration de facto is also one de jure can be

determined only in quo warranto; Samuels
V. Drainage Oom'rs, 125 111. 536, 17 N. E.

829. Corporators and corporate officers need
not be made parties ; New Orleans D. R. Co.

V. Louisiana, 180 U. S. 320, 21 Sup. Ct. 378,

45 L. Ed. 550..

In New York a statutory action in the

nature of a quo warranto has been sub-

stituted. Code Civ. Proc. § 1983. This is

a civil writ of legal, not equitable, cogni-

zance; People V. Clute, 52 N. Y. 576. So in

other states it Is subject to the rules strictly

applicable to civil proceedings ; State v. Price,

50 Ala. 568; State v. Kupferle, 44 Mo. 154,

100 Am. Dee. 265. The terms "quo warranto"
and "information in the nature of a quo
warranto" are synonymous ; State v. R. Co.,

34 -Wise. 197 ; contra. State v. Stone, 25 Mo.
555 ; State v. Johnson, 26 Ark. 281.

Although quo warranto proceedings will

He against a municipal corporation in this

country, yet they are seldom employed. See

a case in State v. Bradford, 32 Vt. 50 ; and
see State v. Miller, 66 Mo. 328; State v. Cah-
aba, 30 Ala. 66. They will lie against mem-
bers of a city council ; Com. v. Allen, 70 Pa.

465 ; People v. Hall, 80 N. Y. 117 ; State v.

Gray, 23 Neb. 365, 36 N. W. 577; contra,

Wyatt V. Buell, 47 Cal. 624 ; State v. Tom-
linson, 20 Kan. 692 ; schooltrustees ; Renwick
v. Hall, 84 111. 162 ; a sherifE ; People v. May-
worm, 5 Mich. 146; Com. v. Walter, 83 Pa.

105, 24 Am. Rep. 154; a lieutenant-governor

;

State V. Gleason, 12 Fla. 265; a governor;
Attorney General v. Barstow, 4 Wise. 567;
a judge of probate; People v. Beaton, 77 N.

0. 18 ; a mayor ; People v. Thacher, 55 N. Y.

525, 14 Am. Rep. 312; an elector of presi-

dent of the United States, proceedings be-

ing taken in the name of the United States

;

State V. Bowen, 8 S. 0. 400 ; a major-general
of militia ; State v. Brown, 5 R. I. 1 ; so of

other militia officers ; Com. v. Small, 26 Pa.

31; State v. Utter, 14 N. J. L. 84; but see

State V. Wadkins, 1 Rich. (S. O.) 42 ; supeiv

intendent of the poor ; Taggart v. James, 73
Mich. 234, 41 N. W. 426 ; but not against a
policeman; Atty. Gen. v. Cain, 84 Mich. 223,

47 N. W. 484. There must first be a user of

the office; People v. Callaghan, 83 111. 128;

5 T. R. 85; but taking the oath; id.; or
exercising its functions without taking the
oath ; Hyde v. State, 52 Miss. 665 ; is enough.

The writ lies to test the validity of a dram-
shop license; Martens v. People, 186 111. 314,

57 N. E. 871 ; contra, Hargett v. Bell, 134 N. C.

394, 46 S. E. 749 ; but not against the sherifC

for a failure to suppress a mob ; State v. Mc-
Lain, 58 Ohio St. 313, 50 N. E. 907; nor in

the name of a state at the relation of a pri-

vate person to dissolve a corporation or

seize its franchise; 7 N. J. L. J. 82.

Mandamus will not lie to compel the At-

torney-General to give leave to begin quo
warranto proceedings, a discretion being en-

trusted to him in' such matters; People v.

Healy, 230 lU. 280, 82 N. E. 599, 15 L. R.
A. (N. S.) 603; if he refuses, one claiming

election to an office may by leave of court

bring quo warranto by his own relation;

State v. Sadler, 25 Nev. 131, 58 Pac. 284, 59
Pac. 546, 63 Pac. 128, 83 Am. St Rep. 573.

Quo warranto lies against a corporation

to determine whether there has been a mis-

user or a nonuser of corporate franchises,

or whether the corporation has usurped
franchises never granted to It; but does

not lie to test the legality of any act of

the corporation; State v. Road Co., 37 Mo.
App. 496.

Quo warranto is the only direct and ade-

quate remedy for trying title to public of-

fice. The review of an election to public

office by certiorari may determine collateral

questions respecting validity of laws or or-

dinances, but can have no effect as a bar in

a subsequent information in the nature of a

quo warranto. The validity of proceedings

for the election of a minor officer such as

janitor of a court-house, may be reviewed
on certiorari. An incumbent cannot proceed
in quo warranto against one not in posses-

sion of the office, he must await tiie attack

of his adversary; State v. Board, 58 N. J.

L. 340, 33 Atl. 737.

Pleadings in quo warranto are anomalous.
In ordinary legal proceedings, the plaintiff,

whether he be the state or a person, is bound
to show a case against the defendant. But
in an information of quo warranto, as well

as in the writ for which it is substituted, the

order is reversed. The state is not bound
to show anything, but the defendant is bound
to show that he has a right to the franchise

or office in question ; and if he fail to show
authority, judgment must be given against

him; 4 Burr. 2146, 2127; Ang. & A. Corp.

636. To the writ of quo warranto the de-

fendant simply pleaded his charter, which
was a full answer to the writ; just as be-

fore the statute of Edward I. the production

of the charter to the king's commissioners
was full authority for the possession of the

franchise or office. But to an informadon
of quo warranto the plea of the defendant
consists of his charter, with an absque hoa
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denying that he usurped the franchise, and
concludes with a verification. Tine plea is

In form a special traverse, but in substance

It is not such. The information was orig-

inally a criminal proceeding, to punish the

usurpation of the franchise by a fine, as well

as to seize the franchise; therefore the in-

formation charged usurpation, and the de-

fendant was compelled to deny the usurpa-

tion, as well as to show his charter, which he

did in the form of an absque hoc to his plea.

But when the proceeding ceased to be crim-

inal, and, like the writ of quo warranto, was
applied to the mere purpose of trying the

civil right to the franchise, the absque hoc

denying the usurpation became immaterial,

though it is still retained in the forms; 4
Cow. (N. Y.) 106, with full and learned

note. In Coke's Entries 351, there is a plea

to an information of quo warranto without

the absque hoc. The absque hoc, being im-

material, should not be answered by the rep-

lication, as it must always be in a special

traverse ; but the charter, in the fitst part

of the plea, though occupying the place of

an inducement, must be denied by the repli-

cation, its existence and character being the

sole question in controversy upon which the

legality of the acts of the corporation turns

;

Glib. Bv. 6, 145 ; 10 Mod. Ill, 296.

Until the statute 32 Geo. III. c. 58, the

defendant could not plead double in an in-

formation of quo warranto to forfeit an of-

fice or franchise; 1 P. Wms. 220; People v.

Richardson, 4 Cow. (N. Y.) 113; State v.

Roe, 26 N. J. L. 215.

In information of quo warranto there are

two forms of judgment. When it is against

an oflScer or against individuals, the judg-

ment is ouster; but when it is against a cor-

poration by its corporate name, the judgment
was ouster and seizure. In the first case,

there being no franchise forfeited, there is

none to seize; in the last case, there is;

consequently the franchise is seized; 2 Kent
312, and note; 2 Term 521, 550. The judg-

ment is ouster and dissolution; People v. R.

Co., 15 Wend. (N. Y.) 113, 30 Anil. Dec. 34;

but there may be a judgment of ouster of a

particular franchise, and not of the whole
charter ; People v. R. Co., 15 Wend. (N. Y.) 113,

30 Am. Dec. 33. See as to the judgment. State

V. Bradford, 32 Vt. 50; People v. Richard-

son, 4 Cow. (N. Y.) 120. By such judgment
of ouster and seizure the franchises are not

destroyed, but exist in the hands of the state

;

but the corporation was destroyed, and ceas-

ed to be the owner or possessor of lands or

goods, or rights or credits. The lands re-

verted to the grantor and his heirs, and the

goods escheated to the state. But, later, it

has been held that the judgment must be

confined to seizure of the franchises ; if it be

extended to seizure of the property, so far

it is erroneous; State Bk. v. State, 1 Blackf.

(Ind.) 267, 12 Am. Dec. 234.

After judgment of ouster in quo warranto,.

a de jure officer may recover the emoluments

of the office, less the reasonable expenses In-

curred in earning the same, where the de

facta officer entered the office in good faith

and under color of title; Albright v. San-

doval, 216 U. S. 331, 30 Sup. Ct. 318, 54 L.

Ed. 502.

Quo warranto lies against a corporation

to determine its right to exercise its fran-

chises, but not to divest it of the ownership

of property, unless acquired by a usurpa-

tion of the Tights of the state; State v. R.

Co., 50 Ohio St. 239, 33 N. E. 1051. See

SciEE Facias.

The principle of forfeiture is that the

franchise is a trust; and all the terms of

the charter are conditions of the trust; and
if any one of the conditions of the trust be

violated, it will work a forfeiture of the

charter. And the corporate powers must be

construed strictly, and must be exercised in

the manner and in the forms and by the

agents prescribed in the charter ; 2 Kent 298,

299; 1 Bla. Com, 485; People v. Trustees of

College, 5 Wend. (N. Y.) 211; Chesapeake

& O. Canal Co. v. R. Co., 4 Gill & J. (Md.)

121.

Cases of forfeiture may be divided into

two great classes. Cases of perversion: as

where a corporation does an act inconsistent

with the nature, and destructive of the ends
and purposes, of the grant. In such cases,

unless the perversion is such as to amount
to an injury to the public who are interested

in the franchise; Cleaver v. Com., 34 Pa.

283; it wUl not work a forfeiture. Cases of
usurpation: as, where a corporation exer-

cises a power which it has no right to exer-

cise. In such cases the cause of forfeiture is

not determined by any question of injury to

the public, but the abuse which will work a
forfeiture need not be of any particular
measure or extent; 3 Term 216, 246; People
V. Turnpike Road, 23 Wend. (N. Y.) 242;
State V. Brown, 34 Miss. 688; People v.

Eidgley, 21 111. 65. See State v. Cahaba, 30
Ala. 66. In case of usurpation of an office

or franchise by an individual. It must be of
a pubUc nature to be reached by this writ;
People V. Ridgley, 21 111. 65; State v. Hun-
ton, 28 Vt 594; State v. Fisher, 28 Vt. 714;
Hastings v. R. Co., 9 Gush. (Mass.) 596.

A corporation may in quo warranto be
subjected to a substantial fine as well as a
judgment of ouster ; Standard Oil Co. v. Mis-
souri, 224 U. S. 270, 32 Sup. Ct. 406, 56 L.

Ed. 760, Ann. Gas. 1913D, 936.

By the statute of Anne, an information in

the nature of g«o warranto may by leave of
court be applied to disputes between party
and party about the right to a corporate of-

fice or franchise; State v. Gummersall, 24
N. J. L. 529; Field v. Com., 32 Pa. 478;
Lindsey v. Atty. Gen., 33 Miss. 508 ; People
V. Scannell, 7 Cal. 432. And the person at
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Whose Instance the proceeding is instituted
is called the relator; 3 Bla. Com. 264. The
court will not give leave to private inform-
ers to use the king's name and suit to call

in question the validity of a franchise, when
such persons apply under very unfavorable
circumstances; 4 Burr. 2123. As to where
the burden falls of showing the lawful or un-
lawful character of a franchise or right, see
Com. V. Bk., 28 Pa. 383; People v. Mayworm,
5 Mich. 146; People v. Toll-Road Co., 100
Oal. 8T, 34 Pac. 522.

The information, it is said, may be filed

after the expiration of the term of office;

Burton v. Patton, 47 N. C. 124, 62 Am. Dec.
194 ; but see High, Extr. Leg. Rem. § 633.

As to the right to maintain such proceed-

ings for the vindication of a private right,

see State E. Commission v. People, 44 Colo.

345, 98 Pac. 7, 22 L. R. A. (N. S.) 810. As
to the' right to trial by jury, see State v.

Cobb, 24 Okl. 662, 104 Pac. 361, 24 L. R. A.
(N. S.) 639.

QUOAD HOC (La't. as to this). A term fre-

quently used to signify, e. g., as to the thing

named, the law is so and so.

QUOD BILLA CASSETUR. See Buxa
Cassetur ; Cassetue Bbeve.

QUOD CLERICI BEJ^EFICIATI DE CAN-
CELLAR I A. A writ to exempt a clerk of the
chancery from the contribution towards the
proctors of the clergy in parliament, etc.

Beg. Grig. 261.

QUOD COMPUTET (Lat. that he account).
The name of an interlocutory judgment in an
action of account-render ; also the name of
a decree in the case of creditors' bills against
executors or administrators. Such a decree
directs the master to take the accounts be-

tween the deceased and all his creditors, to

cause the creditors, upon. due and public no-

tice, to come before him to prove their debts,

at a certain place and within a limited pe-

riod, and also directs the master to take an
account of all personal estate of the deceased
In the hands of the executor or adminis-
trator; Story, Eq. Jur. § 548. See Judg-
ment ; Account ; Capias ad Oomputandum.

QUOD CUM (Lat). In Pleading. For
that whereas. A form of introducing mat-
ter of inducement in those actions in which
introductory matter is allowed to explain the

nature of the claim; as, assumpsit and case.

Hardr. 1; 2 Show. 180.

This form is not allowable to introduce

the matter which constitutes the gravamen
of the charge, as such matter must be stated

by positive averment, while quod cum intro-

duces the matter which depends upon it by
way of recital merely. Hence In those ac-

tions, as trespass vi et amvis, In which the
complaint is stated without matter of induce-

ment, quod cum cannot be properly used ; 2
Bulstr. 214. But its improper use is cured by

verdict; Horton v. Monk, 1 P. A. Browne
(Pa.) 68 ; Comyns, Dig. Pleader (O 86).

QUOD Er DEFORCEAT (Lat). The name
of a writ given by stat Westm. 2, 13 Edw. I.

c. 4, to the owners of a particular estate, as
for life, in dower, by the curtesy, or in fee-

tail, who are barred of the right of posses-

sion by a recovery had against them through
their default or non-appearance in a posses-

sory action ; by which the right was restored

to him who had been thus unwarily deforced

by his own default 3 Bla. Com. 193.

QUOD PERMITTAT (Lat). In English

Law.
. That he permit. The name of a writ

which lies for the heir of him who is dis-

seised of his common of pasture against the

heir of the disseisor, he being dead. Termes
de la Ley.

QUOD PERMITTAT PROSTERNERE
(Lat. that he give leave to demolish). In

English Law. The name of a writ which
commands the defendant to permit the plain-

tiff to abate the nuisance of which complaint
is made, or otherwise to appear in court and
to show cause why he will not On proof of

the facts, the plalntifC is entitled to have
judgment to .abate the nuisance and to re-

cover damages. This proceeding, on account
of its tediousness and expense, has given way
to a special action on the c^e.

QUOD PERSONA NEC PREBENDARIUS.
A writ which lay for spiritual persons, dis- •

trained in their spiritual possessions for pay-

ment of a fifteenth with the rest of the par-

ish. Fitz. Nat Brev. 391.

QUOD PROSTRAVIT (Lat). The name of

a judgment upon an indictment for a nui-

sance, that the defendant do abate such nui-

sance.

QUOD RECUPERET. See Judouent
Quod Recupeebt.

QUORUM. Used substantively, quorum
signifies the number of persons belonging to

a legislative assembly, a corporation, society,

or other body, required to transact liusiness.

A quorum is such a number of the officers or

members of any body as is competent by law
or constitution to transact business. Snider
V. Rinehart 18 Colo. 18, 31 Pac. 716. There
is a difference between an act done by a defi-

nite number of persons, and one performed
by an indefinite number; in the first case
a majority is required to constitute a quorum,
unless the law expressly directs that an-

other number may make one; in the latter

case any number who may be present may
act, the majority of those present having, as

,

in other cases, the right to ,act ; Ex parte
Willcocks, 7 Cow. (N. Y.) 402, 17 Am. Dec.

525; 9 B. & C. 856; Horton v. Baptist
Church, 34 Vt 316.

It has been said that there are two rules as
to quorum in legislative bodies: one, where
the quorum Is fixed by the power creating
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the body, In which case a majority of the
specified quorum may transact business ; the
other, where the quorum is not fixed by
such power, in which case the general rule is

that a quorum is a majority of all the mem-
bers; Cleveland Cotton Mills v. Co. Com'rs,
108 N. C. 678, 13 S. E. 271; Cush. Elect. §

247.

In England where the articles of a com-
pany provide that the business of a corpo-
ration shall be conducted by not less than
a specified number of directors, the words
are mandatory, and at least the specified

number must join in the performance of any
act; 16 Ch. D. 681.

In a private corporation a majority of the

directors must be present to constitute a
quorum, unless, the charter, a valid by-law,

or a usage provides a different number; 3
Thomps. Corp. § 3913; Edgerly v. Emerson,
23 N. H. 555, 55 Am. Dec. 207 ; but when a
quorum is present a majority may act ; Fos-
ter V. Planing-Mill Co., 92 Mo. 79, 4 S. W.
260; Wells v. Rubber Co., 19 N. J. Eq. 402.

It Is settled that those stockholders who at-

tend a duly called stockholders' meeting may
transact the business of that meeting al-

though a majority in interest or number are

not present; 1 Cook, St. & Stockh. § 607.

Where a meeting is composed of an indefinite

number of persons like stockholders, that is

the rule; but where a definite number is in-

volved, as directors, a majority must be pres-

ent ; Craig v. Church, 88 Pa. 42, 32 Am. Rep.

417.

Where articles of association did not pre-

scribe the number of directors necessary

for a quorum, it was held that the number
who usually transacted the business consti-

tuted a quorum ; Ii. R. 4 Eq. 233. A single

shareholder was held not to constitute a
meeting; 2 Q. B. Div. 26; at least two per-

sons are necessary to make a corporate meet-

ing; 46 L. J. 104. Where one stockholder,

holding also proxies of the three remaining
stockholders, held a meeting and voted and
elected oflBcers, the meeting was held invalid

;

W. N. [1877] 223. But see Meetings. When
an authority is confided to several persons

for a private purpose, all must join in the

act, unless otherwise authorized; Gildersleeve

V. Board, 17 Abb. Pr. (N. Y.) 201 ; otherwise

if the trust is a continuous public duty;
Gildersleeve v. Board, 17 Abb. Pr. (N. Y.)

201. See Authoeitt; Majority; Plueal-
ity; Meetings; Cook, Stockholders.

The rule of the lower house of congress,

that the names of the members present

who do not vote shall be noted and counted
in determining the presence of a quorum to

transact business, is a constitutional mode
of ascertaining the presence of a quorum; U.

S. V. Ballin, 144 .U. S. 1, 12 Sup. Ct. 507, 36

Li. Ed. 321. In such case no quorum is pres-

ent until such a number convene.

QUORUM, JUSTICES OF THE. The an-

cient commissions to justices of the peace

ran: "Assigfiawmus etiam vos et guoUbet

duos vol plurea vestrum (quorum aliquem

vestrmn A, B, C, D, etc., unum esse voliimus)

justitiarios nostras ad enguirendum," etc.

AVe have appointed you and any two or

more of you (of whom we wish any one

of the following. A, B, C, D, etc., to be one)

as our justices, etc. The intention was that

only those justices who were learned in the

law should be of the quorum. They are said

to have existed in Massachusetts; see Tay-
lor's Life of Judge Philips 347.

QUOTA. That part which each one is to

bear of some expense: as, his quota of this

debt ; that is, his proportion of such debt.

QUOTATION. In Practice. The allegation

of some authority or case, or passage of some
law, in support of a position which It is de-

sired to establish.

The transcript of a part of a book or writ-

ing from a book or paper into another.

If the quotation is fair, and not so exten-

sive as to extract the whole value or the
most valuable part of an author, it will not
be a violation of the copyright. It is mostly
difiieult to define what is a fair quotation.

When the quotation is unfair, an Injunction
will lie to restrain the publication. See 17
Ves. 424; 1 Bell, Com. 121.

"That part of a work of one author found
in another," observed Ix)rd Ellenborough, "is

not of itself piracy, or sufficient to support
an action; a man may adopt part of the
work of another; he may so make use of

another's labors for the promotion of science

and the benefit of the public." 1 Camp. 94.

See Curtis, Copyr. 242 ; 3 Myl. & C. 737; 17

Ves. 422; Folsom v. Marsh, 2 Sto. 100, Fed.

Cas. No. 4,901; 2 Beav. 6; Abeidgment;
Copteight; Pibacy.

See Maeket Quotation; Peopeety.

QUOTIENT VERDICT. See Veedict.

QUOUSQUE. A Latin adverb, which sig-

nifies how long, how far, until.

In old conveyances it is used as a word of
limitation; 10 Co. 41.

In practice, it is the name of an execution
which is to have force until the defendant
shall do a certain thing. Of this kind is the
capias ad satisfaciendum, by virtue of which
the body of the defendant is taken into exe-

cution, and he is Imprisoned until he shall

satisfy the execution; 3 Bouvier, Inst n.

3371.
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R
R.; R, ET I. Bex (orBegina); Bex (orBe-

gina) and Imperator (or Ijnperatrix). King
(or queen) ; king (or queen) and emperor
(or empress). Abbreviations of the titles of

the British sovereign.

RACE. The term primarily means an eth-

nical stock ; a great division of mankind hav-
ing in common certain distinguishing physi-

cal peculiarities constituting a comprehen-
sive class appearing to be derived from a dis-

tinct primitive source. A tribal or national

stock, a division or subdivision of one of the

great racial stocks of mankind distinguish-

ed by minor peculiarities. The word "race"

connotes descent; In re Halladjian, 174 Fed.
834.

RACE DISTINCTrONS. See Negeo.

RACING. See Hoese Race.

RACK. An engine with which to torture
a supposed criminal, in order to extort a
confession of his supposed crime and the
names of his supposed accomplices.

RACK RENT. In English Law. The full

extended value of land left by lease, payable
by a tenant for life or years. Wood, Inst.

192.

RADIOTELEGRAPHY. See Wieelbss
Telegeaph.

RADIUS. A straight line drawn from the

centre of a circle to any point of the circum-

ference. Its length is half the diameter of

that circle, or is the space between the centre

and the circumference. State v. Berard, 40
La. Ann. 174, 3 South. 463.

An act prohibiting private markets within
a radius of six squares of any public market
was held to mean six squares measured on
city streets; State v. Barthe, 41 La. Ann.
46, 6 South. 531.

A contract not to practise dentistry within
a radius of ten miles veas held a valid con-

tract not to practise within ten miles of the
centre point of the village ; Cook v. Johnson,
47 Conn. 175, 36 Am. Bep. 64.

RADOUR. In French Law. A term in-

cluding the repairs made to a ship, and a
fresh supply of furniture and victuals, muni-
tions, and other provisions required for the

voyage. Pardessus, n. 602.

RAFFLE. A kind of lottery. A raflSe may
be described as a species of "adventure or

hazard," but has been held not to be a lot-

tery. State V. Pinchback, 2 Mills (S. C.) 128.

See LOTTEET.

RAFT. See Logs.

R A G M A N'S-R L L, or RAGIMUND'S
ROLL. A roll, called from one Eagimund,
or Kugimont, a legate in Scotland, who, sum-
moning all the beneficed clergymen in that

kingdom, caused them on oath to give in the

true value of their benefices, according to

which they were afterwards taxed by the

court of Bome. Whart. Law Lex.

RAILROAD. A road graded and having
rails of iron or other material for the wheels
of railroad cars to run upon.
In their modern form, railroads are usu-

ally owned by corporations ; Denver & S. B.
Co. V. B. Co., 2 Colo. 673. But a private in-

dividual may construct and work a railroad

if he can obtain a right of way by purchase

;

Appeal of McCandless, 70 Pa. 210; L. R. 4
H. L. 171 ; Bank of Mlddlebury v. Edgerton,

30 Vt. 182.

Ballroads were once regarded as public

highways upon which private Individuals

might place their cars, to be drawn by the

company; Com. v. E. Co., 12 Gray (Mass.)

180; Trunlck v. Smith, 63 Pa. 18. A land
grant conditioned that the road should be
a public highway for the government, free

of toll, applied only to the tracks; Lake Su-
perior & M. B. Co. V. U. S., 93 U. S. 442, 28
L. Ed. 965.

Bailroad and railway are ordinarily inter-

changeable terms; Gyger v. B. Co., 136 Pa.

96, 20 Atl. 399; Old Colony Trust Co. v.

Bapid T. Co., 192 Pa. 596, 44 Atl. 319 ; State
V. Brin, 30 Minn. 522, 16 N. W. 406 ; Massa-
chusetts L. & T. Co. V. Hamilton, 88 Fed.

588, 32 C. C. A. 46 ; where a summons was
against a railroad company and a judgment
was entered against a railway, it was held
immaterial; Chicago & I. A. L. B. Co. v.

Johnston, 89 Ind. 88 ; so in Georgia P. E. Co.
V. Propst, 83 Ala. 518, 3 South. 764. But in

Munkers v. B. Co., 60 Mo. 334, railway was
held to mean the rails when laid, and rail-

road the highway 'in which the railway is

laid.

A railroad and a street railway are also

held to be ^distinct and different things;
Louisville & P. B. Co. v. B. Co., 2 Duv. (Ky.)
175. Whether "railroad" in a statute in-

cludes street railways depends upon the gener-

al intent of the act and the circumstances.
There is probably no rale of law on the sub-

ject. See article In 33 Amer. L. Eev. 465.

Thus an act forbidding the obstruction of

a railroad track applies to both; Carr v.

B. B., 74 Ga. 78 ; so does an act giving powers
to railroad companies to enter into operating
contracts; Chicago v. Evans, 24 111, 52; and
an act authorizing the lease of one .railroad

to another; Hestgnville, M. & F. P. B. Co.

V. Philadelphia, 89 Pa. 210 ; and an act giv-

ing a right of action against any railroad for

death by negligence ; Johnson's Adm'r v. By.
Co., 10 Bush (Ky.) 231 ; and an act relating to

crossing the tracks of a railroad; Louis-
ville & N. B. Co. V. Anchors, 114 Ala. 492,

22 So. 279, 62 Am. St. Bep. 116 ; but a con-

stitutional clause forbidding the merger of
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competing railroads was held not to apply

to street railways ; Gyger v. R. Co., 136 Pa. 96,

20 Atl. 399; and so of an act giving a me-

chanic's lien upon a "railroad or other struc-

ture;" Front St C. R. Co. v. Johnson, 2

Wash. St. 115, 25 Pac. 1084, 11 L. R. A. 693

(contra, 3 Mo. App. 559) ; and an early act

(1857) giving a penal action against railroad

companies for demanding fares in excess of

the amount allowed by law ; Moneypenny v.

R. Co., 4 Abb. Pr. N. 8. (N. T.) 357 ; and an

act giving a laborer's lien upon a railroad or

other structure and the land upon which it

is erected; Front St. C. R. Co. v. Johnson,

2 Wash. St. 112, 25 Pac. 1084, 11 L. R. A.

693. A passenger railway in Fairmount

Park, Philadelphia, where there are no streets

but only country roads, is not a street pas-

senger railway within the constitution of tht

state which requires local consent for build-

ing ; Philadelphia v. McManes, 175 Pa. 33, 34

Atl. 331.

A railroad company is defined as an as

sociation of men who engage in the business

of hauling passengers and freight; In re

Ferguson Contracting Co., 183 Fed. 882. Nei-

ther a logging road; EUington v. Lumber
Co., 93 Ga. 53, 19 S. E. 21; McKivergan v.

Lumber Co., 124 Wis. 60, 102 N. W. 332 ; nor
a road_of rails used only in the construction

of a railroad ; Beeson v. Busenbark, 44 Kan.

669, 25 Pac. 48, 10 L. B. A. 839 ; nor a con-

struction train; Griggs v. Houston, 104 U.

S. 553, 26 L. Ed. 840 ; come within the legal

conception.

A railroad corporation is a person within

the meaning of the 14th amendment; Smyth
V. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42
L. Ed. 819.

A railroad company is a guasi-irabUc cor-

poration and owes certain duties to th'e pub-

lic ; Chicago, M. & St. R. Co. v. Ry. Co., 27
U. S. App. 1, 61 Fed. 993, 9 C. C. A. 659. In
Georgia R. & Bank Co. v. Smith, 128 U. S.

182, 9 Sup. Ct 47, 32 L. Ed. 377, it was said

that a railroad company is a private corpo-

ration though its uses are public. In Smyth
V. Ames, 169 U. S. 466, 18 Sup. Ct 418, 42
L. Ed. 819, it was said that a railroad is a

public highway and Is created for public pur-

poses.

The duty arising from the ownership of

the franchise of a railroad is merely to meet
the public requirements, and where the traf-

fic is not sufficient to pay Its operating ex-

penses, such duty does not require its opera-

tion, and it may be abandoned; State v.

Jack, 145 Fed. 281, 76 C. C. A. 165.

The charter of a public railroad requires

the grant of the supreme legislative author-

ity of the state; it is usually made to a
private corporation, but sometimes upon a
public one, where the stock is owned and the

company controlled by the state; Redf.
Railw. 17 ; Bradley v. R. Co., 21 Conn. 304

;

Turnpike Co. v. Wallace, 8 Watts (Pa.) 316.

It is sometimes by special act, but now, more

commonly, under general laws. A railroad

may be chartered by act of congress; Union

P. R. Co. V. Lincoln Co., 1 Dill. 314, Fed.

Gas. No. 14,378. If created by two states, it

is a corporation of each state; Covington &
C. B. Co. v. Mayer, 31 Ohio St 317. See

Mergek. Such charter, when conferred up-

on a private company or a natural per-

son, as may be, is, in the absence of consti-

tutional or statutory provisions to the con-

trary, irrevocable, and only subject to general

legislative control, the same as other persons

natural or artificial; Dartmouth College v.

Woodward, 4 Wheat (U. S.) 668, 4 L. Ed.

629; 2 Kent 275; Thorpe v. R. Co., 27 Vt.

140, 62 Am. Dec. 625.

The operation of railroads, including the

running of trains, is within legislative pow-

er; it may be delegated in details to an ad-

ministrative body. This regulation cannot

be exercised by the courts; Honolulu R. T. &
L. Co. V. Hawaii, 211 U. S. 282, 29 Sup. Ct.

55, 53 L. Ed. 186; such a body is not a court

;

Central V. B. Co. v. Redmond, 189 Fed. 683.

See IMPAIBING THE OBLIGATION OF CoN-
TBACTS.

But a company must be held to have ac-

cepted its rights, etc., subject to the condi-

tion that the legislature may protect the peo-

ple against the exaction of unreasonable

charges for the services rendered by it, sub-

ject to the constitutional guarantee for the

protection of its property ; Smyth v; Ames,
169 U. S. 466, 18. Sup. Ct. 418, 42 L. Ed. 819.

An act requiring that all regular passen-

ger trains sha.ll stop at all railroad stations

and county seats is unconstitutional when
its effect is to compel a fast interstate mall

train to turn aside from its direct route to

a county seat three and a half miles away,
the company having provided ample accom-
modations for travel from such county seat;

Illinois Cent R. Co. v. Illinois, 163 U. S. 143,

16 Sup. Ct 1096, 41 L. Ed. 107; otherwise,

if applicable only to trains running within a

state; Gladson v. Minnesota, 166 U. S. 427,

17 Sup. Ct. 627, 41 L. Ed. 1064. An act re-

quiring railroad companies where there is a

telegraph office tp note on a blackboard in

each station whether trains are late, etc., and
if so, how late. Is constitutional; Pennsyl-
vania Co. V. State, 142 Ind. 428, 41 N. E. 937.

A state statute which requires railroad

companies to provide separate accommoda-
tions for white and colored persons and
makes a passenger who insists upon occupy-
ing a coach other than the one set apart for

his race, liable to a penalty, does not violate

either the thirteenth or the fourteenth
amendment; Plessy v. Ferguson, 163 U. S.

537, 16 Sup. Ct. 1138, 41 L. Ed. 256.

Their charters are now usually subject to

legislative control, either by virtue of a right

reserved in the charter or in general laws
subject to which they are organized. In ei-

ther case legislation is binding upon the com-
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pany. But where there is a right to repeal

the charter for cause, it cannot be done with-

out inquiry; Baltimore v. R. Co., 1 Abb. (U.

S.) 9, Fed. Cas. No. 827. They are subject
to the condition that the legislature may pro-

tect the people against the exaction of unrea-

sonable charges for the services rendered by
it, but under the constitutional guarantee for

the protection of its property; Smyth v.

Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L.

Ed. 819.

The power of a municipality to reduce

street railway fares is subject to limitations

;

(1) that there is reasonable need on the part

of the public of lower rates; (2) that the

rates fixed by the ordinance are not unrea-

sonable in view of all the conditions ; Mil-

waukee Elec. Ry. & L. Co. v. Milwaukee, 87

Fed. 577. See the important case of Cent. T.

Co. of New York v. R. Co., 82 Fed. 1, as to

the constitutionality of an act regulating

fares, and the case contra, on the same act,

of Indianapolis v. Navin, 151 Ind. 139, 47
N. E. 525, 51 N. E. 80, 41 K R. A. 337.

The right of way is generally obtained by
the exercise of the right of eminent domain.

This can only be done in strict conformity to

the charter or grant; 4 Engl. Railw. Cas.

235, 513, 524; State v. R. Co., 6 Gill

(Md.) 363. In this country, in many cases,

the provisions of the charter enable com-
panies to obtain land by purchase ; Hatch v.

R. Co., 25 Vt. 49. The company may enter

upon lands for the purpose of making pre-

liminary surveys, by legislative permission,

without becoming trespassers, and without

compensation; Oushman v. Smith, 34 Me.

247 ; Polly V. R. Co., 9 Barb. (N. I.) 449 ; but

compensation must be made or secured be-

fore the permanent occupation of the lands.

See Graham v. R. Co., 27 Ind. 260, 89 Am.
Dec. 498. A company may not take land for

speculation, or to prevent competition ; Rens-
selaer & S. R, Co. V. Davis, 43 N. Y. 137. It

may make any use of the land acquired for

the right of way, which contributes to the

safe and efficient operation of the road, and
which does not interfere with the .rights of

property pertaining to the adjacent lands;

Elyton li. Co. v. R. Co., 95 Ala. 631, 10 South.

270. See Eminent Domain. The right of

way of a- railroad is the entire strip or tra,ct

it owns, or is entitled to use for railroad pur-

poses, and not any specific or limited part

thereof upon which its main track or other

specified improvements are located; St.

Louis, K. C. & C. R. Co. v. R. Co., 217 U. S.

253, 30 Sup. Ct 510, 54 L.. J3d. 752 ; id., 152

Fed. 849, 81 C. C. A. 643. It has been said

to be an easement; Louisville & N. R. Co. v.

Maxey, 139 Ga. 541, 77 S. B. 801; Mahar
V. R: Co., 174 Mich. 138, 140 N. W. 535.

In construing the nature of the estate or in-

terest condemned by railways under the vari-

ous eminent domain statutes, the American

courts arrive at three different results: (1)

That the right acquired Is an absolute fee;

(2) that it is a fee conditioned on the con-

tinuance of the user, with a reversionary in-

terest over on abandonment ; and (3) that it

is essentially like an easement in gross ; Pra-

ther V. Tel. Co., 89 Ind. 501 ; Currie v. Tran-
sit Co., 66 N. J. Eq. 313, 58 Atl. 308, 105 Am.
St. Rep. 647 ; Pittsburgh, Ft. W. & C. R. Co.

V. Peet, 152 Pa. 488, 25 Atl. 612, 19 L. R. A.

467.

Where by condemnation proceedings a rail-

road company acquired the right to enter up-

on and occupy the plaintiff's land for railway

purposes, and later granted to the defendant
the privilege of erecting poles and wires on
its right of way for purposes not primarily

concerning the railway business, it was held

that the plalntlfC could maintain trespass

against the defendant telephone company;
Pittock V. Tel. Co., 31 Pa. Super. Ct. 589; 20
H. L. R. 501.

Railroad corporations possess the powers
conferred upon them by charter and such as

are fairly Incidental thereto ; and they can-

not, except with the consent of the state, dis-

enable themselves from the discharge of their

functions, ^duties, and obligations. The gen-

eral rule is that a contract by which a rail-

road company renders itself incapable of

pei-forming its duties to the public, or con-

tracts beyond the scope of its powers, cannot

be rendered enforcible by the doctrine of es-

toppel; but where the subject-matter is not
foreign to the purposes of its creation, a con-

tract embracing whatever may be fairly re-

garded as incidental to the things authorized,

ought not, unless expressly prohibited, to be

held to be ultra vires; Texas & P. R. Co. v.

Gentry, 163 U. S. 364, 16 Sup. Ct. 1104, 41
L. Ed. 186.

The* construction and operation of a part

of its road proves an acceptance of its char-

ter where no particular mode of acceptance
Is designated ; St Joseph & I. R. Ca v. Sham-
baugh, 106 Mo. 557, 17 S. W. 581.

The company may lay their road across a
highway, but not without making compensa-
tion to the owner of the fee for the addition-

al servitude thus imposed upon the land;
Chase v. R. Co., 26 N, Y. 526; Stetson v. R.

Co., 75 111. 74 ; Southern P. R. Co. v. Reed,
41 Cal. 256; 1 Exch. 723.

Steam railroads on highways impose an ad-

ditional burden thereby and cannot be built

without compensation to abutting land-own-

ers; Cox V. R. Co., 48 Ind. 178; Attorney

General v. B. Co., 19 N. J. Eq. 386 ; Penn-

sylvania S. V. R. Co. v. Walsh, 124 Pa. 544,

17 AU. 186, 10 Am. St. Rep. 611; contra,

Taggart v. R. Co., 16 R. 'I. 668, 19 Atl. 326,

7 L. R. A. 205; Newell v. R. Co., 35 Minn.

112, 27 N. W. 839, 59 Am. Rep. 303; Fulton

V. Ry. T. Co., 85 Ky. 640, 4 S. W. 332, 7 Am.
St Rep.- 619. In the absence of constitution-

al provisions, the legislature may authorize

the use of streets by a steam or street rail-
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road vrtthout municipal consent; Atlantic &
P. R. Co. V. St. Louis, 66 Mo. 228; Savan-
nah & T. R. Co. V. Savannah, 45 Ga. 602.

The legislature may authorize a railroad to

be constructed under, as well as upon, high-
ways ; and when so constructed, the rights

of the land-owners are determined upon the
same principles as if they were built upon
the surface ; Baltimore & P. R. Co. v. Rean-
ey, 42 Md. 117. It may also authorize elevat-

ed railroads, or railroads built upon struc-

tures raised above the highway ; Peirce,

Rallr. 248. See In re New York Elev. R.
Co., 70 N. T. 327; Gilbert Elev. R. Co. v.

Kobbe, 70 N. Y. 361; Currier v. R. Co., 6
Blatchf. 487, Fed. Cas. No. 3,493; In re
Kings Co. Elev. R. Co., 82 N. T. 95. But a
company Incorporated as a street passenger
railroad cannot build an elevated railroad

over and along the streets of Philadelphia;
Com. V. El. Ry. Co., 161 Pa. 409, 29 Atl. 112.

Ttie construction of the road must be vrith

in the prescribed limits of the charter. The
right of deviation secured by the charter or
general laws is lost when the road is once
located; Little Miami R. Co. v. Naylor, 2
Ohio St. 235, 59 Am. Dec. 667 ; Morris & E.
R. Co. V. fe. Co., 31 N. J. L. 205. The. loca-

tion can then be changed only by act of legis-

lature ; Mason v. R. Co., 35 Barb. (N. Y.)

373 ; Mississippi & T. R. Co. v. Devaney, 42
Miss. 555, 2 Am. Rep. 608; Morris & E. R.
Co. V. R. Co., 31 N. J. L. 205. Distance, hav-
ing reference either to the length of the line

or to deviation, is to be measured in a
straight line through a horizontal plane ; 9
Q. B. 76 ; Barker v. R. Co., 27 Vt 766. But
charters must be taken to aUow such dis-

cretion in the location of the route as is in-

cident to an ordinary practical survey there-

of, with reference to the nature of the coun-
try; Southern Min. R. Co. v. Stoddard, 6
Minn. 150 (Gil. 92). A right to build to a
dty named imports a right to extend vAthin
the city limits ; Rio Grande R. Co. v. Browns-
ville, 45 Tex. 88. Where a location of a ter-

minus was. fixed at or near P. it was held

that a point a mile and a half from P. was
a compliance with the charter; Appeal of
Parke, 64 Pa. 137. A deviation from the line

specified in the charter will not be permit-
ted; Com. V. R. Co., 27 Pa. 339, 67 Am. Dec.
471 ; but slight deviations may be allowed

;

Wood, Ry. 11Q4. A charter power to change
the location of the line in case of any obsta-

cle to the one first selected, will authorize a
relocation before, but not after, the line has
been constructed ; Atkinson v. R. Co., 15
Ohio St. 21. Ordinarily the courts will not
interfere with the selection of a route ; Hentz
V. R. Co., 13 Barb. (N. Y.) 646.

A railroad company constructing its' line

is bound to do so in a careful manner ; and
if It is so constructed it is not liable to ad-

jacent property owners ; but if it appears
that it exceeded its authority, or exercised

it negligently, it will become liable; Cairo

& St. L. R. Co. V. Woosley, 85 111. 370 ; Wood-
man V. R. Co., 149 Mass. 335, 21 N. B. 482,

4 L. R. A. 213, 14 Am. St. Rep. 427; Slatten

V. R. Co., 29 la. 153, 4 Am. Rep. 205. So if

the injury amounts to taking property, as

by the destruction of an easement.

A company cannot build only part of its

charter Une ; People v. R. Co., 126 N. Y. 29,

26 N. E. 961. It cannot abandon a part; G.

C. R. Co. V. R. Co., 63 Tex. 529.

Liability for the acts of contractors, sui-

contractors, and agents. The company are

not liable for the act of a contractor or sub-

contractor, or their agents, if it be not in

doing precisely what is contemplated in the

contract; 6 M. & W. 499; Hilliard v. Rich-

ardson, 3 Gray (Mass.) 349, 63 Am. Dec. 743.

See Independent Conteacxoe. .

RaUroad companies are liable for the acts

of their agents within the range of their em-
ployment; and for all acts of their agents
within the most extensive range of their

charter-powers; Philadelphia &-.R. R. Co. v.

Derby, 14 How. (U. S.) 483, 14 L. Ed. 502;
Noyes V. R. Co., 27 Vt 110 ; but not for the
wilful acts of their agents, out of the range
of their employment, unless directed by the
company or subsequently adopted by them

;

Missouri Pac. R. Co. v. Divinney, 66 Kan.
776, 71 Pac. 855.

Railroad companies are liable for any in-

jury accruing to the person or property of
another through any want of reasonable care
and prudence on the part of their employes.
A railroad company operating its road

through the streets of a populous city is

bound to observe extraordinary precautions
for the safety of the public, particularly at
street crossings; Curley v. R. Co., 40 La.
Ann. 810, 6 South. 103 ; Gulf, C. & S. F. R.
Co. V. Walker, 70 Tex. 126, 7 S. W. 831, 8
Am. St. Rep. 5S2; Norfolk & W. R. Co. v.

Burge, 84 Va. 63, 4 S. B. 21 ; Shelby's Adm'r
V. R. Co., 85 Ky. 224, 3 S. W. 157.

It Is the duty of the company to use on
its cars, etc., all the modern improvements
in machinery commonly used ; Costello v. R.
Co., 65 Barb. (N. Y.) 92; Forbes v. R. Co.,

76 N. C. 454 ; Georgia P. R. Co. v. Propst, 83
Ala. 518, 3 South. 764; Metzgar v. R. Co.,

76 la. 387, 41 N. W. 49, 14 Am. St. Rep. 224.

See Satett Appliance Act.
Railroad companies are not required to

transport the traffic of independent express
companies over their lines in the manner in
which such traffic is usually carried; or to
do more as express carriers than to provide
the public at large with reasonable express
accommodation. They need not furnish all

express companies equal facilities on their
passenger trains; St. Louis, I. M. & S. R.
Co. V. Exp. Co., 117 U. S. 1, 6 Sup. Ct. 542,
628, 29 L. Ed. 791, Miller and Field, JJ., dis-

senting; Pflster V. R. Co., 70 Cal. 169, 11
Pac. 686, 59 Am. Rep. 404 ; Ilwaco R. & Nav.
Co. V. R. Co., 57 Fed. 673, 6 C. C. A. 495. But
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It has been held that they may be compelled
to admit the agents of express companies on
their trains, with their safes ; Alsop v. Exp.
Co., 104 N. 0. 278, 10 S. E. 297, 6 L. R. A.
271. An early case held that a contract giv-

ing exclusive privileges to one express com-
pany is void; Sanford v. R. Co., 2 Phila.

(Pa.) 107; and in Maine a statute provides
for equal facilities to all ; International Exp.

Co. V. Ry., 81 Me. 92, 16 Atl. 370. It may
grant to an individual the exclusive privilege

of entering station grounds to solicit passen-

gers and baggage ; New York, N. H. & H. R.
Co. V. Scovill, 71 Conn. 136, 41 Atl. 246, 42
L. R. A. 157, 71 Am. St. Rep. 159 ; Kates v.

Cab Co., 107 Ga. 636, 34 S. E. 372, 46 L. R.
A. 431 ; or to furnish lunches to passengers

on its trains at a given place; FluUer v. Ri.

& B. Co., 81 Ga. 461, 8 S. E. 529, 2 L. R. A.

843, 12 Am. St. Rep. 328 ; or to a corporation

the exclusive right to supply drawing-room
and sleeping cars for the use of passengers

;

Chicago, St. L. & N. O. R. Co. v. Car Co., 139

U. S. 80, 11 Sup. Ct. 490, 35 I* Ed. 97.

Hackmen have no right without permission

to use station property to solicit business

;

Oregon S. L. R. Co. v. Davidson, 83 Utah 370,

94 Pac. 10, 16 L. R. A. (N. S.) 777, 14 Ann. Cas.

489 ; the company may confer the right on
whom it chooses ; New York, N. H. & H. R.
Co. V. Scovill, 71 Conn. 136, 41 Atl. 246, 42 I>.

R. A. 157, 71 Am. St. Rep. 159; Barney v.

Steamboat Co., 67 N. Y. 801, 28 Am. Rep. 115

;

Oregon S. L. R. Co. v. Davidson, 33 Utah 370,

94 Pac. 10, 16 L. R. A. (N. S.) 777, 14 Ann. Cas.

489 ; Kates v. Cab Co., 107 Ga. 686, 84 S. E.

372, 46 L. R. A. 431 ; Boston & M. R. Co. v. Sul-

livan, 177 Mass. 230, 58 N. B. 689, 83 Am. St.

Rep. 275 ; [1897] A. C. 479; Donovan v. Penn.
Co., 199 U. S. 279, 26 Sup. Ct. 91, 50 L. Ed.

192; contra, Kalamazoo H. & B. Co. v. Soots-

ma, 84 Mich. 194, 47 N. W. 667, 10 L. R. A.

819, 22 Am. St. Rep. 698; Indianapolis U.
R. Co. V. Dohn, 153 Ind. 10, 53 N. E. 937, 45
L. R. A. 427, 74 Am. St. feep. 274 ; Cravens
V. Rodgers, lOl Mo. 249, 14 S. W. 106 ; State
V. Reed, 76 Miss. 211, 24 South. 308, 48 L. R.
A. 134, 71 Am. St. Rep. 528; McConnell v.

Pedigo, 92 Ky. 465, 18 S. W. 15. See notes

in 16 L. R. A. (N. S.) 777, 14 Ann. Cas. 489,

and 13 L. R. A. 848 ; but a hackman employ-
ed by a passenger must be admitted to the

station ; Godbout v. Depot Co., 79 Minn. l88,

81 N. W. 835, 47 L. R. A. 532 ; New York,

N. H. & H. R. Co. V. Scovill, 71 Conn. 136, 41
Atl. 246, 42 L. R. A. 157, 71 Am. St. Rep. 159

;

Griswold V. Webb, 16 R. I. 649, 19 Atl. 143, 7
L. R. A. 302.

The carrier's contract to transport and de-

liver freight imposes on It the obligation to

transport the freight safely and promptly to

the point of destination and then to deliver

the same to the consignee ; Chicago, R. I. &
P, R. Co. V. King, 104 Ark. 215, 148 S. W.
1035; who is bound to receive it when ten-

dered at tLe proper place, though there may

be delay ; Higgins v. Exp. Co., 83 N. J. h.

898, 85 Atl. 450.

A carrier is not required to keep a car
equipment sufficiently extensive to meet the
maximum output of freight offered by ship-

pers for transportation at any time of the
year, but is only required to furnish car
facilities to shippers to meet a demand, ad-
justed and regulated to utilize the company's
car equipment with uniformity and regular-

ity throughout the year; Montana, W. & S.

R. Co. V. Morley, 198 Fed. 991. A carrier is

not required to provide In advance for an un-
expected and unprecedented rush of business.

It will be excused for delay in shipping or

receiving goods for shipment until such emer-
gency is removed ; St. Louis S. W. R. Co. v.

Clay Co., 77 Ark, 857, 92 S. Wi. 531.

See Express Companies; Facilities; In-
TEBSTATB CoMMEKCE COMMISSION. See infra

as to the Hepburn Act.

Since the enactment of the Hepburn Act,

it is beyond the power of a state to regulate
the delivery of cars for interstate shipments.
It was so held as to the reciprocal demur-
rage law of Minnesota of 1907 ; Chicago, R.
I. & P. R. Co. V. Elevator Co., 226 U. S. 426,

38 Sup. Ct 174, 57 L. Ed. 284, 46 L. R. A.
(N. S.) 203; and of Arkansas; St Louis, I.

M. & S. R. V. Edwards, 227 U. S. 265, 33 Sup.
Ct 262, 57 L. Ed. 506.

The exclusive grants to railroad companies
are to be strictly construed in favor of the
corporation, and liberally expounded in fa-

vor of public rights and interests ; Charles
River Bridge v. Warren Bridge, 11 Pet. (U.

S.) 420, 9 L. Ed. 778 ; Richmond, F. & P. R.
Co. V. R. Co., 13 How. (U. S.) 71, 14 L. Ed. 55

;

Com. V. R. Co., 27 Pa, 339, 67 Am. Dec. 471
(Judge Black's celebrated opinion).

The power to build a railroad includes the
power to build switches; Cleveland & P. R.

Co. V. Speer, 56 Pa. 325, 94 Am. Dec. 84 ; but
all customers have not an equal right to have
switches built for them; Butchers' & D. S.

Co. V. R. Co., 67 Fed. 35, 14 C. C. A. 290,

31 U. S. App. 252.

Railroad grants of lands hy congress are
granted in presenti, and take effect upon the

section of the land when the road is defi-

nitely located, by relation, as of the date of

the grant; St Paul, M. & M. R. Co. v.

Phelps, 187 U. S. 528, 11 Sup. Ct 168, 34 L.

Ed. 767. See Wisconsin Cent R. Co. v. Price

Co., 133 U. S. 496, 10 Sup. Ct. 341, 33 L. Ed.
687. Wlien different grants cover the same
premises, the earlier takes the title; Oregon
Ry. & Nav. Co. v. R. Co., 130 U. S. 1, 9 Sup. Ct
409, 32 L. Ed. 837 ; U. S. v. R. Co., 152 U. S.

284, 14 Sup. Ct. 598, 38 L. Ed. 443. Title

does not pass until the act is complied with.

Merchants Ex. Bank v. McGraw, 59 Fed. 972,

8 C. C. A. 420, 15 U. S. App. 339. See Land
Geants.
A company is not liable for injuries to a

person who goes into its yard, merely- be-

cause such yard is a dangerous place, but it
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must be shown to be unnecessarily dangerous
and that the Injury resulted from the negli-

gence of the company ; Atchison, T. & S. F.

R. Co. V. Whitbeck, 57 Kan. 729, 48 Pac. 16.

Where a number of passengers who have
right to take a certain train is in excess

of its capacity, the company must exercise

the same care and forethought in providing
additional cars as it is bound to exercise in

relation to Its other passengers; Chicago &
A. E. Co. V. Dumser, 161 111. 190, 43 N. E.

698.

It is the duty of a company to heat its cars

In cold weather ; Ft. Worth & D. C. R. Co. v.

Hyatt, 12 Tex. Civ. App. 435, 34 S. W. 67T.
' When a person (in this case a physician)

is, while driving along a public highway, de-

tained for twenty minutes at a grade cross-

ing by the negligent delay of the employes
of the railroad company in opening"the gates,

the company is liable in damages for delay

;

[1895] 2 Ir. R. 255.

When no legislative prohibition Is shown,
a company may lease and maintain a sum-
mer hotel at its terminus ; Jacksonville, M.,

P. Ry. & N. Co. V. Hooper, 160 U. S. 514, 16
Sup. Ct. 379, 40 L. Ed. 515.

Mandamus will lie to compel a railroad
company to operate Its road ; People v. R.

Co., 28 Hun (N. T.) 543 ; Union P. R. Co. v.

Hall, 91 U. S. 343, 23 L. Ed. 428 (though the
business be unprofitable ; State v. R. Co., 7
Neb. 357; but not where it carries traffic on
another line owned by it; People v. R. Co.,

103 N. T. 95, 8 N. B. 369) ; also to build a
bridge; People v. R. Co., 70 N. T. 569. The
remedy for abandonment of a railroad may
also be by Indictment or by proceedings to

forfeit the charter; People v. R. Co., 24 N.
T. 261, 82 Am. Dec. 295.

An agreement whereby a railroad company
has the right to run Its trains into the de-

pot of another railroad company is not a
lease; Chicago, R. I. & P. R. Co. v. R. Co.,

143 D. S. 596, 12 Sup. Ct. 479, 36 L. Ed. 277.

See a contract for trackage in Chicago, R. I.

& P. R. Co. V. R. Co., 45 Fed. 304.

A state can require a railroad company to
establish stations at all villages and boroughs
along its lines ; Minneapolis & St. L. R. Co.
V. Minnesota, 193 U. S. 53, 24 Sup. Ct. 396,

48 L. Ed. 614.

It is held that the company owes no duty
to a trespasser walking on its track except
that of ordinary care to prevent his injury
after discovering his peril ; Texas & P. R.
Co. V. Modawell, 151 Fed. 421, 80 C. C. A. 651,

9 L. R. A. (N. S.) 646; the obligation on the
part of the company is not pre-existing, but
arises at the moment of discovery, and is

negative in its nature ; Sheehan v. R. Co., 76
Fed. 201, 22 C. C. A. 121, 46 U. S. App. 498;
Singleton v. Felton, 101 Fed. 526, 42 C. C.

A. 57; Louisville & N. R. Co. v. McOlish,
115 Fed. 268, 53 C. C. A. 60 ; it owes a tres-

passer no duty to keep a lookout before he

is discovered, because he Is unlawfully there

;

St. Louis & S. F. R. Go. v. Bennett, 69 Fed-
525, 16 C. C. A. 300, 32 U. S. App. 621.

It is held that a duty rests upon the com-
pany to keep a lookout for live stock on or

near the track and to use reasonable, ordi-

nary care to prevent Injury to animals ; Cen-
tral of Georgia R. Co. v. Dumas, 131 Ala.

172, 30 South. 867; Robbins v. R. Co., 62

W. Va. 535, 59 S. E. 512 ; Louisville & N. R.
B. Co. V. Kice, 109 Ky. 786, 60 S. W. 705;
Harris v. R. Co., 24 Okl. 341, 103 Pac. 758,

24 L. R. A. (N. S.) 858; that it is not enough
that due care was used after discovering the
animals, if by proper care they could have
been discovered in time to avert the Injury,

is held in other cases; Carlt5n v. R. Co., 104
N. C. 365, 10 S. E. 516 ; Woodland v. R. Co.,

27 Utah 543, 26 Pac. 298 ; Wasson v. McCook,
70 Mo. App. 393. That the track is fenced
is held not to excuse failure to keep a look-

out for animals; Cincinnati & Z. R. Co. v.

Smith, 22 Ohio St. 227, 10 Am. Rep. 729.

It is held that no duty exists to keep a
lookout in places where it is unlawful for

animals to be at large ; Palmer v. R. Co., 37
Minn. 223, 33 IST. W. 707, 5 Am. St. Rep. 839

;

Ft. Worth & R. G. R. Co. v. Hudgens, 43
Tex. Civ. App. 201, 94 S. W. 378; contra,

Rockford, R. I. & St. L. R. Co. v. Irish, 72
111. 404 ; Seaboard A. L. R. Co. v. Collier, 118
Ga. 463, 45 S. E. 300. See 24 L. R. A. (N. S.)

858, note.

One who goes to the premises of a rail-

road company to meet an incoming or to ac-

company a departing passenger goes there
under an implied invitation; Tobin v. R.
Co., 59 Me. 183, 8 Am. Rep. 415; McKone v.

R. Co., 51 Mich. 601, 17 N. W. 74, 47 Am.
Rep. 596; Atchison, T. & S. F. R. Co. v.

Cogswell, 23 Okl. 181, 99 Pac. 923, 20 L. R.
A. (N. S.) 837; Denver & R. G. R. Co. v.

Spencer, 27 Colo. 313, 61 Pac. 606, 51 L. R.
A. 121; Izlar v. R. Co., 57 S. C. 332, 35 S.

E. 583; Montgomery & E. R. Co. v. Thomp-
son, 77 Ala. 448, 54 Am. Rep. 72; Sullivan
V. R. Co., 39 La. Ann. 800, 2 South. 586, 4
Am. St. Rep. 239; Atlantic & B. R. Co. v.

Owens, 123 Ga. 393, 51 S. B. 404.

Mere personal discomfort to neighboring
property owners because of the location and
operation, without negligence, of raUroad
tracks, depots and side yards, under legis-
lative authority, vrill not give such owners
ground of action against the company, but
must be considered a damnum absque in-
juria; St. Louis, S. F. & T. R. Co. v. Shaw,
99 Tex. 559, 92 S. W. 30, 6 L. R. A. (N. S.)

245, 122 Am. St. Rep. 663; Aldrich v. R. Co.,

195 111. 456, 63 N. E. 155, 57 L. R. A. 237.
That occupants are disquieted and kept in
a state of alarm and apprehension (If it

does not result in sickness or physical in-

jury) will give no right of action; Gossett
V. R. Co., 115 Tenn. 376, 89 S. W. 737, 1 L.
R. A. (N. S.) 97, 112 Am. St Rep. 846. Dis-
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comfort caused solely by the growth and in-

crease of travel gives no right of action;

Louisville & N. T. Co. v. Lellyett, 114 Tenn.
368, 85 S. W. 881, 1 L. R. A. (N. S.) 49. It

is said the location and operation upon a
public highway may occasion incidental in-

convenience to an abutting landowner, but
until it cuts off or materially interrupts his

means of access to his property, or imposes
some additional burden upon the soil, his

injury is the same in kind as the community
in general. Injuries which result from a
careful construction and operation of a rail-

road on the land of another' are common
to all those whose lands are in close prox-

imity to such road; and for such injuries

there can be no recovery in the absence of

a statute entitling the owner to maintain
such action; Decker v. R. Co., 133 Ind. 493,

33 N. E. 349. An adjoining proprietor can
never be entitled to recover from a railroad

company organized under the general rail-

road law of the state for the depreciation of

the rental or sale value of the premises, be-

cause of the location of the track in the
street, except upon the assumption that the

location itself is unlawful. If he owns the
soil in the street, the location will be un-

lawful ; but if he does not, he must submit

to the incidental losses without redress;

Grand Rapids & I. R. Co. v. Heisel, 38 Mich.

62, 31 Am. Rep. 306. Legislative authority is

no ground for the commission by a corporation

of a private nuisance, for the legislature has
no authority to grant such an exemption, but
the annoyance, to constitute a nuisance, must
W so great as to cause destruction to health

or of property value; St. Louis, S. F. & T,

R. Co. V. Shaw, 99 Tex. 559, 92 S. W. 30, 6
L. R. A. (N. S.) 245, 122 Am. St. Rep. 663.

As to injuries to property caused by blast-

ing, see Blasting.
In Baltimore & P. R. Co. v. Fifth Baptist

Church, 108 U. S. 318, 2 Sup. Ct. 719, 27
L. Ed. 739, it was held that legislative grants
of privileges or. powers to corporate bodies,

like a railroad c-o'mpany, to bring its tracks

and construct its works within a city, confer
no license to use them in disregard of the
private rights of others and with immuni-
ty for their invasion; here an engine house
and repair shop were erected by legislative

authority on land adjoining a place of wor-
ship, and it was held that the church could
recover damages in a court of law and that
equity would interfere and restrain the nui-

sance. In this case it was not shov»n that

there was negligence in the operation of

the company's business, but it was said that
no permission given to conduct such an oc-

cupation within the limits of a city would
exempt the parties from liability for dam-
ages occasioned to others, however carefully

they might conduct their business; Balti-

more & P. R. Co. V. Fifth Baptist Church,

108 D. S. 318, 2 Sup. Ct. 719, 27 L. Ed. 739,

citing Fish t. Dodge, 4 Den. (N. X.) 312, 47
Am. Dec. 254; and see Cogswell v. R. Co.,

103 N. Y. 10, 8 N. E. 537, 57 Am. Rep. 701,

which is said to be nearly, if not exactly, on
all fours with Baltimore & P. R. Co. v. Fifth
Baptist Church, 108 U. S. 318, 2 Sup. Ct
719, 27 L. Ed. 739; and also Cogswell v. R.
Coi, 103 N. T. 10.

A state acting through an administrative
body may require a railroad company to

make track connections; Wisconsin, M. & P.

R. Co. V. Jacobson, 179 D. S. 287, 21 Sup. Ct.

115, 45 L. Ed. 194; but such a body cannot
compel a company to build branch lines, con-

nect roads lying at a distance from each
other, or make connections at every point,

regardless of necessity; and an order of a
railroad commission, requiring a railroad

company to expend money and use its prop-

erty in a specified manner, is not a mere ad-

ministrative order, but is a taking of prop-
erty. To be valid there must be more than
mere notice and opportunity to be fteard.

The order itself must be justified by public

necessity and not unreasonable or arbitrary;

State V. Fairchild, 224 U. S. 510, 32 Sup. Ct.

535, 56 L. Ed. 863.

Isfeither a railroad, nor any part of its

property, is subject to levy under execution,

unless by statute. See East Alabama R. Go.

V. Doe, 114 U. S. 340, 5 Sup. Ct. 869, 29 L.

Ed. 136; Toungman v. R. Co., 65 Pa. 278;
Louisville, N. A. & C. R. Co. v. Boney, 117
Ind. 501, 20 N. E. 432, 3 L. R. A. 435. See
Lease.
As to 999-year leases, see Reversion.
As to running trains on time, see Punc-

tuality.
Congress has passed laws affecting in-

terstate commerce and relating to hours of

service, safety appliances on railroads, and
employers' liability, as to which see the va-

rious titles.

Street Railways. As to the difference

between street and steam railways, see su-

pra.

When a railway is laid in a street, to fa-

cilitate its use by the public, it is a street

railway; Nichols v. R. Co., 87 Mich. 371, 49
N. W. 538, 16 L. R. A. 371, so, if confined
within the limits of a city and to be used ex-

clusively under the streets; In re New York
Dist, R. Co., 107 N. Y. 52, 14 N. E. 187. It

makes no difference whether it be on, above,
or below the surface; id.; see supra; or
what kind of motor power it uses ; Williams
V. R. Co., 41 Fed. 556. The difference be-

tween street railroads and steam railroads
lies in their use and not in their motive pow-
er; Massachusetts L. & T. Co. v. Hamilton,
88 Fed. 588, 32 C. C. A. 46.

Street raOroads belong, to the surface of
an open., highway. They must conform to
the grade of the highway. A street railway
has been said to be one which is used ex-

pressly for the transportation of passengers,
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and which stops Its cars at frequent inter-

vals to take on passengers. Halsey v. R. Co.,

47 N. J. Eq. 380, 20 Atl. 859 ; Du Bois T. P.

R. Co. V. R. Co., 149 Pa. 1, 24 Atl. 179. But
the carriage of freight is now commonly al-

lowed.

The right to permit their construction or

refuse consent, is often vested in the local

authorities. A city cannot, without legisla-

tive authority, grant the right to build a street

railway; Des Moines St. R. R. Co. v. R. Co.,

73 la. 513, 33 N. W. 610, 35 N. W. 602; Chi-

cago V. EJvans, 24 111. 52; Atlantic & P. R.

Co. V. St. Louis, 66 Mo. 228 ; Covington St.

Ry. Co. V. Covington, 9 Bush (Ky.) 127. See
People's Railroad v. R. R., 10 Wall. (U. S.)

38, 19 L. Ed. 844. But the power to open
and improve streets has been held to con-

fer such authority; State v. Ry. Co., 85
Mo. 263, 55 Am. Rep. 361; so of a pow-
er to regulate and improve streets and reg-

ulate vehicles thereon; Brown v. Duplessis,

14 La. Ann. 842. It is also held that it

cannot grant an exclusive right without leg-

islative authority; Jackson Co. Horse R.

Co. V. Ry. Co., 24 Fed. 306; New Orleans

City & L. R. Co. V. New Orleans, 44 La.

Ann. 748, 11 South. 77; which must be ex-

press: Booth, Rys. § 17. Where the author-

ity is express, it cannot be delegated; State

V. Bell, 34 Ohio St. 194.

A city cannot grant to individuals the ex-

clusive right to lay tracks ; Heath v. Ry. Co.,

61 la. 11, 15 N. W. 573; State v. Trenton,
36 N. J. L. 79 ; Coleman v. R. Co!, 38 N. Y.

201; contra, Henderson v. Ry. Co., 7 Utah
199, 26 Pac. 286.

Ordinarily, and apart from constitutional

or statutory provisions, a second company
may be authorized to lay additional tracks;

Oakland R. Co. v. R. Co., 45 Gal. 365, 13 Am.
Rep. 181; Koch v. Ry. Co., 75 Md. 222, 23
Atl. 463, 15 L. R. A. 377.

It is held that the local authorities, when
their consent to building a street railway
is required by law, may impose any condi-

tions they choose; Detroit v. Ry. Co., 37
Mich. 558; Plymouth Tp. v. Ry., 168 Pa.

181, 32 Atl. 19; but it has been also held
that if the conditions imposed by the local

authorities relate to matters over which the
legislature has entire control, the acts of the
legislature cannot be affected by the local

authorities; In re Kings Co. Elev. R. Co.,

105 N. y. 97, 13 N. E. 18. The legislature

may impose conditions other than, and in ad-
dition to, those prescribed by the constitu-

tion, and the local authorities may prescribe

conditions additional to both the constitu-

tional and statutory provisions on the sub-

ject; In re Thirty-Fourth St. R. Co., 102 N.
Y. 343, 7 N. E. 172. Where a municipality
has the right to control the use of its streets,

its action is not subject to judicial control;

Hogencamp v. R. Co., 17 N. J. Eq. 83; For-

man v. R. Co., 40 La. Ann. 446, 4 South.

246; Booth, Rys. § 40.

Where local authorities have granted a

right to construct a street railway, they

cannot, without the consent of the compa-

ny and in the absence of a reserved right so

to do, impose additional obligations; Elec-

tric Ry. Co. V. Grand Rapids, 84 Mich. 257,

47 N. W. 567; as, the use of iron poles in-

stead of wooden poles; id.; or requiring the

railway company to pave and keep in re-

pair a portion of the street outside of the

tracks; Western P. & S. Co. v. R. Co., 128 Ind.

525, 26 N. B. 188, 28 N. E. 88, 10 L. R. A.

770, 25 Am. St. Rep. 462.

The Consent of the local authorities once

given and accepted and acted upon, cannot

be revoked; Asheville St. Ry. Co. v. Ashe-

vUle, 109 N. C. 688, 14 S. E. 316; Rio Grande
R. Co. V. Brownsville, 45 Tex. 88 ; unless re-

served; Medford & C. R. Co. v. Somerville,

111 Mass. 232.

The use of its tracks by a railway com-
pany may be temporarily interrupted by

municipal authorities, when necessary for

the purpose of repairs on the streets ; Kirby
V. R. Co., 48 Md. 168, 30 Am. Rep. 455; PhU-
adelphia & G. F. P. R. R. Co. v. Philadelphia,

11 Phila. (Pa.) 358; Middlesex R. Co. v.

Wakefield, 103 Mass. 262.

Where a route has been established under
the direction of the local authorities, the com-
pany cannot change the location so fixed

VTlthout a new consent for that purpose; In
re South Beach Ry. Co., 53 Hun 131, 6 N. Y.

Supp. 172. The local authorities may permit
the tracks to be relaid on another part of

the street; Hoyle v. R. Co., 23 La. Ann. 535

;

and may compel a change where it has re-

served the right so to do ; West Philadelphia
Passenger Ry. Co. v. Philadelphia, 10 Phila.

(Pa.) 70. A railway company may adopt
any gauge for its track which It sees fit and
afterwards change the same, in the absence
of anything to the contrary ; Millvale v. Ry.
Co., 131 Pa. 1, 18 Atl. 993, 7 L. R. A. 369;
and it may ordinarily adopt any kind of
rails and change the same from time to time

;

Trenton v. R. Co. (N. J.) 19 Atl. 263; but
the rails used must be such as not to inter-

fere with the use of the street by the pub-
lic ; Easton S. E. & W. E. P. Ry. Co. v. Eas-
ton, 133 Pa. 505, 19 Atl. 486, 19 Am. St. Rep.
658.

A city cannot grant the use of its streets
to so many coinpanies as to impair its public
use; Grand Rapids St. R. Co. v. Ry. Co., 48
Mich. 433, 12 N. W. 643. It cannot, ordina-
rily, grant the right to build in a city park

;

New Orleans, M. & C. R. Co. v. New Orleans,
26 La. Ann. 478 ; Jacksonville v. Ry. Co., 67
111. 540. But see People v. R. Co., 76 Cal.

lS6, 18 Pac. 141; Philadelphia v. McManes,
175 Pa. 33, 34 Atl. 331 ; Pabk.
The legislature, unless forbidden by the

constitution, may grant a right to lay a
street railway in a street; People's Pas-
senger R. Co. of Memphis v. R. Co., 10 Wall.
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(U. S.) 38, 19 I/. Ed. 844; Paterson & P. H.
R. Co. V. Paterson, 24 N. J. Eq. 158.

-Many cases hold that a street railway is

not a new servitude on the street, for which
the owners of abutting lands are entitled to

compensation; Phillips v. B. Co,, 89 Kan.
835, 138 Pac. 429 ; Baker v. R. Co., 130 Ala.

474, 30 South. 464; Barsaloux v. Chicago,
245 111. 598, 92 N. E. 525 ; Stein v. Ry. Co.,

132 Ky. 322, 116 S. W. 733; Paterson & P.

H. R. Co. V. Paterson, 24 N. J. Eq. 158;

Hodges V. R. Co., 58 Md. 603 ; Grand Rapids
& I. R. R. Co. V. Heisel, 38 Mich. 66, 31 Am.
Rep. 306; Hobart v. R. Co., 27 Wis. 194, 9
Am. Rep. 461 ; Elliott v. R. Co., 32 Conn. 579

;

Attorney General v. R. Co., 125 Mass. 515, 28

Am. Rep. 264; contra, Jaynes v. R. Co., 53

Neb. 631, 74 N. W. 67, 39 L. R. A. 751 ; and
their consent to the construction of such

railways is not necessary; but see an able

dissenting opinion, Detroit City By. v. Mills,

85 Mich. 634, 48 N. W. 1007. It has been

held that the abutting owner may recover

where the tracks were laid next the curb;

Cincinnati & S. G. A. St. R. Co. v. Cummins-
ville, 14 Ohio St. 528.

It is held that this is so even If steam
motors are used in propelling the cars;

Briggs V. R. Co., 79 Me. 363, 10 Atl. 47, 1 Am.
St. Rep. 316 ; Newell v. R. Co., 35 Minn. 112,

27 N. W. 889, 59 Am. Rep. 303 ; or electric-

ity ; Detroit City By. v. Mills, 85 Mich. 634,

48 N. W. 1007; Koch v. B. Co., 75 Md. 222,

23 Atl. 468, 15 L. B. A. 377 ; Taggart v. St.

By. Co., 16 R. I. 668, 19 Atl. 326, 7 L. R. A.

205. But as to whether the use of steam on

street railways imposes an additional servi-

tude, the weight of judicial opinion is said to

be very nearly evenly balanced ; Booth, Rys.

§ 86.

, The substitution of cable propulsion for

horse power was held to impose no new ser-

vitude on the street; People v, Newton, 112

N. Y. 396, 19 N. E. 881, 3 L. R. A. 174 ; In re

Third Ave, Ry. Co., 121 N. Y. 536, 24 N. E.

951, 9 L. B. A. 124; Lorie v. By. Co., 32 Fed.

270.

In New York it is held that street rail-

ways impose an additional burden on the
streets ; Craig v. E. Co., 39 N. Y. 404 ; Fobes
V. E. Co., 121 N. Y. 505, 24 N. B. 919, 8 L. R.

A. 453; unless the fee of the soil of the

street is vested in the city ; Chenango B. Co.

V. Bridge Co., 27 N. Y. 108; but even then
the abutting owner has a right of action if

access to his property is cut off; Basch v.

B. Co., 198 N. Y. 385, 91 N. E. 785, 36 L. R.

A. (N. S.) 645; Reining v. Ry. Co., 128 N. Y..

157, 28" N. E. 640, 14 L. B. A. 138.

An elevated railroad is an additional bur-

den on the highway; Koch v. By. Co., 75

Md. 222, 23 Atl. 463, 15 L. B. A. 377 ; Story

V. B. Co., 90 N. Y. 128, 43 Am. Eep. 146;

American Bank Note Co. v. B. Co., 129 N.

Y. 252, 29 N. B. 302 ; De Geofroy v. B. Co.,

179 Mo. 698, 79 S. W. 386, 64 L. R. A. 959,

101 Am. St. Rep. 524; In re Opinion of the
Justices, 208 Mass. 608, 94 N. E. 849. Their
structures are incompatible with the free

and unobstructed use of the street and abut-

ting property owners are entitled to an in-

junction unless their rights have been prop-

erly acquired by the company And they have
received compensation therefor. See Story

V. R. Co., 90 N. Y. 122, 43 Am. Bep. 146;

Beining v. By. Co., 128 N. Y. 157, 28 N. E.

640, 14 L.' B. A. 133; Kane v. B. Co., 125

N. Y. 164, 26 N. B. 278, 11 D. B. A. 640;

Hughes V. Ry. Co., 130 N. Y. 14, 28 N. E.

765; Fobes v. R, Co., 121 N. Y. 505, 24 N.
E. 919, 8 L. R. A. 453. Though not owning
the soil of the street, they have easements
of light, air, and access therein; Hughes v.

Ry. Co., 130 N. Y. 14, 28 N. E. 765 ; Story v.

By. Co., 90 N. Y. 122, 43 Am. Bep. 146.

Non-abutting property owners are not enti-

tled to damages by reason of the use of a
street by an elevated railway ; Mooney v. E.

Co., 16 Daly (N. Y.) 145; Ottinger v. B. Co.,

18 N. Y. Supp. 238.

An elevated railway in New York which
has not acquired the right from abutting pro-

prietors is -a continuous trespass upon their

property which gives rise to a separate cause
of action at law for, damages. See Pappen-
heim v. B. Co., 128 N. Y. 486, 28 N. B. 518,

13 L. E. A. 401, 26 Am. St. Bep. 486. Equity
will prevent the continuance of trespass by
including as damages injuries permanently
resulting from the interference of easement
with light, air, and access. An abutting
owner has a right of action for the pollution

of air by smoke.
Constructing an elevated railroad on pil-

lars in a public street is held not to consti-

tute a new servitude or an unlawful use of
the street; Morris v. Traction Co., 143 Ala.

246, 38 South. 884; contra, Muhlker v. E.
Co., 178 N. Y. 549, 66 N. E. 558; Calumet &
C. C. & D. Co. V. Morawetz, 195 111. 398, 63
N. E. 165.

Constructing a subway under the surface
of streets is an additional servitude, so that
compensation must be made for the property
actually taken and for injury done to the
remainder; In re Board of Eapid Transit
E. Com'rs, 197 N. Y. 81, 90 N. E. 456. The
owner of the soil may recover damages from
the construction of a railroad on a street

dedicated by him for ordinary street pur-

poses; Jarrett Lbr. Corp. v. Christopher, 65
Fla. 379, 61 South. 831.

In Pennsylvania a street railway on a
country road in a township is an additional

burden on the highway and cannot be con-

structed without the consent of abutting

property owners, though it is otherwise as to

the streets of a city or borough; Pennsyl-
vania B. E. V. P. By., 167 Pa. 62, 31 Atl. 468,

27 L. B. A. 766, 46 Am. St. Bep. 659.

An electric street railway between cities

and towns for the transportation of passen-

gers, merchandise, and baggage imposes an
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additional servitude on the highway; Chi-

cago & N. W. R. Co. V. R. Co., 95 Wis. 561, 70

N. W. 678, 37 L. R. A. 856, 60 Am. St. Rep.

136 f contra, Mordhurst v. Traction Co., 163

Ind. 268, 71 N. E. 642, 66 L. R. A. 105, 106

Am. St. Rep. 222, 2 Ann. Cas. 967.

It Is said that equity will not relieve an
abutting property owner but will leave him
to his remedy at law; D. M. Osborne v. R.

Co., 147 U. S. 248, 13 Sup. Ct. 299, 37 L. Ed.

155. But the rule appears to be otherwise

in Pennsylvania. See Pennsylvania R. R. v.

P. Ry., 167 Pa. 62, 31 Atl. 468, 27 L. R. A.

766, 46 Am. St. Rep. 659.

See Highways.
Abutting owners have sufficient interest in

the streets to entitle them to question the va-

lidity of a franchise to construct, and oper-

ate a street railway system thereon; Specht

V. R. Co. (N. J.) 68 Atl. 785; such an owner
may enjoin the laying of a railway track on
the street in front of his premises, where it

is about to be laid without authority of law

;

Allen V. Clausen, 114 Wis. 244, 90 N. W. 181

;

but it has also been held that the validity of

an ordinance granting the use of the streets

for telegraph and telephone lines (atfacked

on the ground that it imposes an additional

burden on the street and also grants an ex-

clusive franchise) will not be inquired into

in behalf of private citizens who do not suf-

fer injuries not inflicted upon the general

body of citizens ; Patton v. Chattanooga, 108

Tenn. 197, 65 S. W. 414.

Ordinarily, a franchise to build a street

railway is not exclusive; Grand Rapids St.

R. Co. V. R. Co., 48 Mich. 433, 12 N. W. 643.

Ordinarily street railways have no right of

eminent domain.
In Reeves v. Traction Co., 152 Pa. 163, 25

Atl. 516, the court seemed to consider that

the right to build a passenger railway car-

ries with it, at least in the absence of specific

denial, the right from time to time, to oper-

ate it by new methods, but the point was not

decided. An ordinance permitting the build-

ing of a horsecar railway covers an electric

railway; Hudson R. Tel. Co. v. Ry. Co., 135

N. Y. 393, 32 N. E. 148, 17 L. R. A. 674, 31

Am. St. Rep. 838.

The erection of trolley poles in the middle

of the street does not entitle the abutting

owners to compensation ; Halsey v. Ry. Co.,

47 N. J. Eq. 380, 20 Atl. 859. Where electric

railways are authorized the authority ex-

tends to the necessary and proper apparatus

for operating them ; Lockhart v. Ry. Co., 139

Pa. 419, 21 Atl. 26; including poles and
wires ; Halsey v. Ry. Co., 47 N. J. Eq. 380,

20 Atl. 859. But where this right encroaches

on property rights of an abutting owner it

should be so exercised by the company as to

minimize the inconveniences and danger to

such rights; Paterson Ry. Co. v. Grundy, 51

N. J. Eq. 213, 26 Atl. 788.

Poles must be so placed as not to interfere

with the rights of Ingress and egress to abut-
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ting property ; Detroit City Ry. v. Mills, 85

Mich. 634, 48 N. W. 1007; stringing a wire

along the street twenty feet above the sur-

face is no interference with the right to light

and air; Paterson Ry. Co. v. Grundy, 51 N.

J. Bq. 213, 26 Atl. 788. See Poles; Wibes.
If a street railway is constructed and op-

erated without lawful authority, it is a nui-

sance; Larimer & L. St. Ry. Co. v. Ry. Co.,

137 Pa. 533, 20 Atl. 570; Denver & S. Ry.

Co. V. Ry. Co., 2 Colo. 673; Nichols v. Ry.

Co., 87 Mich. 361, 49 N. W. 538, 16 L. R. A.

371^ and a railroad company cannot grant
to an individual a right to operate a rail-

road for his private purposes over a part of

its Une which it does not use; Fanning v.

Osborne, 102 N. Y. 441, 7 N. B. 307.

Where the use of a street is unlawful, an
injunction will lie at the suit of an abutting
owner; Roberts v. Easton, 19 Ohio St 78;
contr(t, State v. Ry. Co., 16 R. I. 533, 18 AO.
161; Glaessner v. Brew. Ass'n, 100 Mo. 508,

13 S. W. 707; McCartney v. R. Co., 112 lU.

611 ; or at the suit of a duly authorized pub-
lic officer; Coast Line R. Co. v. Cohen, 50
Ga. 451 ; Panning v. Osborne, 102 N. Y. 441,

7 N. E. 307; a company so operating a steam
road may be indicted for a nuisance; Com.
V. R. Co., 14 Gray (Mass.) 93; and, by anal-
ogy, a street railway ; Booth, Rys. § 4.

A municipality can maintain proceedings
in the nature of quo warranto to oust a
street railway company of its franchises for

non-user ; State v. R. Co., 140 Mo. 539, 41 S.

W. 955, 38 L. R. A. 218, 62 Am. St. Rep. 742.

A right or permit from a municipality to

construct a street railway on a given street,

is not a part of the company's franchise, but
is property, and is an incorporeal right ; Met-
ropolitan City Ry. Co. v. R. Co., 87 111. 317.

Street railway companies are subject to

regulation by statutes and by ordinances un-
der the police power; Booth, Rys., § 221;
such as ordinances regulating the speed of

cars ; Robertson v. R. Co., 84 Mo. 119; Han-
Ion V. R. Co., 129 Mass. 310; requiring cars
to stop at designated places; Citizens' St.

Ry. V. Steen, 42 Ark. 321 ; requiring the wa-
tering of tracks ; City & S. R. Co. v. Savan-
nah, 77 Ga. 731, 4 Am. St. Rep. 106; forbid-

ding the use of sand upon tracks ; Dry Dock,
B. B. & B. R. Co. V. New York, 47 Hun (N.

Y.) 221.

The legislature can compel an interchange
of transfers between two street railways that
are independently owned and operated; Dis-
trict of Columbia v. Traction Co., 41 Wash.
L. Rep. 766.

Where a railway company has not built

all the line specified In its charter and has
abandoned a part of what it had built its

charter is subject to forfeiture ; People v. R.
Co., 126 N. Y. 29, 26 N. E. 961 ; G. C. R. Co.
V. R. Co., 63 Tex. 529.

A street railway company owns the struc-

ture laid by it in the highway, and has a
superior right to the space covered by its
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track ; Pejrce, Railr. 252. See Com. v. Tem-
ple, 14 Gray (Mass.) 69; Adolph v. R. Co.,

76 N. T. 530. The public, on foot or in cafe

riages, may cross its tracks, and travel on

the spaces covered by it, and even inci-

dentally drive ordinary carriages on the

rails. But a person driving a carriage on

the track should leave it without retarding

the cars; Adolph v. R. Co., 76 N. T. 530;

Chicago W. D. R. Co. v. Bert, 69 111. 388. It

is also held that an electric street railway

company has a common right in the highway
with other travellers, not a superior right,

and they must, be so managed as not unnec-

essarily to interfere with the like rights of

others; Laufer v. Traction Co., 68 Conn.

475, 37 Atl. 379, 37 L. B. A. 533. But its

rails cannot be used by other competing com-

mon carriers driving railway or other car-

riages, withotit special legislative authority;

Sixth Ave. B. Co. v. Kerr, 72 N. Y. 330 ; Cam-
den H. R. Co. V. Coach Co., 31 N. J. Eq. 525;

Central City H. R. Co. v. R. Co., 81 111. 523.

A street railway company has the use of

tracks which it maintains under a claim of

right, though not actually used by it ; Penn-

sylvania Steel Co. V. Ry. Co., 191 Fed. 216.

A company may remove snow from its

track to another part of the street, but in

so doing, it must avoid unnecessary injury

to the owners of property; Short v. R. Co.,

50 Md. 73, 33 Am. Rep. 298.

When an electric street railway car is stop-

ping at a crossing, it should not run its car

in an opposite direction on the other track

without warning pedestrians; Consolidated

Traction Co. v. Scott, 58 N. J. L. 682, 34

Atl. 1094, 33 L. R. A. 122, 55 Am. St. Rep.

620; DriscoU v. Ry. Co., 97 Cal. 553, 32 Pac.

591, 33 Am. St Rep. 203; contra, Scott v.

R. Co., 61 Hun 627, 16 N. Y. Supp. 350; but

one who crosses a street behind a moving car

at a place which is not a regular crossing, is

bound to look for cars on the other track;

Thompson v. R. Co., 145 N. Y. 196, 39 N. E.

709 ; though It is held that a passenger

alighting from a car has a right to presume
that the other track will be kept clear ; Chi-

cago City Ry. Co. v. Robinson, 127 111. 9, 18

N. E. 772, 4 L. R. A. 126, 11 Am. St. Rep.

87; Dobert v. Ry. Co., 91 Hun 28, 36 N. Y.

Supp. 105; but it is also held that it is a

question of ordinary care; Buzby v. Trac-

tion Co., 126 Pa. 559, 17 Atl. 895, 12 Am. St
Eep. 919. Where a passenger alights from
a car on a double track trolley line, it is the

duty of the company to regulate the speed of

its cars and to give such warning of their

approach as will reasonably protect the -pas-

senger from injury ; Cincinnati St. Ry. Co.

V. Snell, 54 Ohio St 197, 43 N. E. 207, 32 L.

H. A. 276.

That an injury was caused by a street car

running at a greater rate of speed than that

prescribed by a municipal ordinance is held

In some cases to establish negligence per se;

Weber y. Ry. Co., 100 Mo. 194, 12 S. W. 804,

13 S. W. 587, 7 L. R. A. 819, 18 Am. St Rep.

541; Moore v. Transit Co., 194 Mo. 1, 92 S.

W. 390 ; to constitute negligence as a matter

of law ; San Antonio Traction Co. v. Upson,

31 Tex. Civ. App. 50, 71 S. W. 565; Annis-

ton EI. & G. Co. V. Elwell, 144 Ala. 317, 42

South. 45; Chicago & E. I. R. Co. v. Mo-
chell, 193 111. 208, 61 N. E. 1028, 86 Am. St
Rep. 318 ; Tacoma Ry. & P. Co. v. Hays, 110

Fed. 496, 49 C. C. A. 115. It is evidence of

negligence and admissible as such; Atlanta

Consol. St. Ry. Co. v. Foster, 108 Ga. 223, 33

S. B. 886 ; Davis v. Tractioh Co., 141 N. C.

134, 53 S. E. 617; Cogswell v. Ry. Co., 5

Wash. 46, 31 Pac. 411; Huerzeler v. R. Co.,

139 N. Y. 490, 34 N. E. 1101 ; Omaha St. Ry.
Co. V. Larson, 70 Neb. 591, 97 N. W. 824;
Clark V. Bennett 123 Cal. 275, 55 Pac. 908;

Baltimore City Passenger Ry. Co. v. McDon-
nell, 43 Md. 534 ; such a fact is admissible,

.

not as evidence of negligence, but as a fact

to be considered by the jury from which they

may infer negUgence; Creavin v. Ry. Co^
176 Mass. 529, 57 N. E. 994 ; Wall v. Ry. Co.,

12 Mont. 44, 29 Pac. 721; Hall v. Ry. Co., 13

Utah 243, 44 Pac. 1046, 57 Am. St. Rep. 726.

But such a fact has been held to be in itself

no evidence of negligence; Ford's Adm'r v.

City Ry., 124 Ky. 488, 99 S. W. 355, 8 L. R.

A. (N. S.) 1093, 124 Am. St Eep. 412.

See Depot; Fence; Rates; Inteestate
Commerce Commission; Common Cabbieb;
Passenger; Baggage; Grade Ceossinq;
Railroad Commissioners; Lateral Rail-
roads; Station.

RAILROAD-AID BONDS. See Bond.

RAILROAD COMMISSIONERS. Officers

appointed in various states for the supervi-

sion of the construction and operation of

railroads.

A suit against railroad commissioners to

restrain the enforcement of rates, as unjust,

is not a suit against the state; Reagan v.

Farmers' L. & T. Co., 154 U. S. 362, 14 Sup.

Ct 1047, 38 L. Ed. 1014.

RAILROAD PROPERTY. The property

which is essential to a railroad company to

enable it to discharge Its functions and du-

ties as a common carrier by rail. It in-

cludes the road bed, right of way, tracks,

bridges, stations, rolling stock, and such like

property. Lands owned and held for sale, or

other disposition for profit, and in no w^y
connected with the use or operation of the

railroad, are not railroad property in the

sense mentioned, but are property of the

company independently of its functions and
duties as a common carrier. Northern Pac.

R. Co. v. Walker, 47 Fed. 681.

See Railroad.

RAILROAD RELIEF FUNDS. A term ap-

plied to funds raised by periodical contribu-

tions of corporation employees, or by them

jointly with the corporation, for the purpose

of providing relief to the employees in case

of injury, and the payment of money to their
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families In case of deatb, In the service.

Tliey are usually managed jointly by the cor-

poration and representatives of the em-
ployees, the business facilities being furnish-

ed by the corporation, which usually guar-
antees the funds and undertakes to make
good deficiencies. Their management usually
constitutes a department of the corporation
business. They have been instituted in Eng-
land and in some of the largest railroad sys-

tems in the United States. Compulsory con-

tribution to funds for charitable, financial,

etc., purposes, is forbidden in some states.

In Massachusetts, acts provide for such so-

cieties for employees of railroad, street rail-

road, and steamboat companies.
Members are usually required to contract

that the acceptance of relief benefits from
the fuiid ill case of Injury or death shall op-
erate as a release to the company of all

rights of action for damages for injury or
death made by, or on behalf of, the member
or his legal representatives. Such contracts

are sustained as defences to actions for per-

sonal injuries; Eckman v. R. Co., 169 lU.

312, 48 N. B. 496, 38 L. R. A. 750 ; Chicago,
B. & Q. R. Co. V. BeU, 44 Neb. 44, 62 N. W.
314; Maine v. R. Co., 109 la. 260, 70 N. W.
630, 80 N. W. 315; Shaver v. Pennsylvania
Co., 71 Fed. 931; Lease v. Pennsylvania Co.,

10 Ind^ App. 47, 37 N. E. 423 ; O'Neil v. Iron

Co., 63 Mich. 690, 30 N. W. 688; Martin v.

R. Co., 41 Fed. 125 ; State v. R. Co., 36 Fed.

655 ; 9 Q. B. Div. 357 ; L. R. 3 Q. B. 555.

A provision in a relief agreement that the

acceptance of benefits shall bar a suit for

damages for personal Injury is not contrary

to public policy ; Hamilton v. R. Co., 118 Fed.

92; Shaver v. Pennsylvania Co., 71 Fed. 931

;

Day V. E. Co., 179 Fed. 26, 102 O. C. A. 654

;

contra, State v. Mfg. Co., 18 R. I. 16, 25 Atl.

246, 17 L. R. A. 856 ; Barden v. R. Co., 152

N. C. 318, 67 S. E. 971.

A contract by which, if the member or

his representatives accept benefits, he or they

thereby release all rights of action against

the company, for damages for Injury, etc., is

valid ; and when the injured party after the

right of action has arisen accepts the benefits,

he is merely settling for the past; Johnson

V. R. R., 163 Pa. 133, 29 Atl. 854. See Reese

V. R. Co., 233 Pa. 363, 82 Atl. 461.

But it was held that where, under such a

contract, the widow of a member accepted a

benefit upon her husband's death, and per-

sonally released the fund and the company,

the contract of the husband did not waive a
right of action, and that neither the contract

nor the widow's receipt of the benefit dis-

charged her right of action; Chicago, B. &
Q. R. Co. V. Wymore, 40 Neb. 645, 58 N. W.
1120. In Miller v. Ry. Co., 65 Fed. 308, the

court, on a demurrer to such a defence, up-

held the demurrer and held the contract and
release void, and expressed its surprise at

finding that several courts of unquestionable

dignity and authority had sustained such de-

fences. This case was affirmed on appeal,

though not quite on such broad ground as• taken below ; Chicago, B. & Q. R. Co. t.

er, 76 Fed. 439, 22 O. C. A. 264.

Where a widow had collected part, of the

benefits and then was defeated in an action

on that ground, still she could recover the

residue of the relief benefits; Chicago, B. &
Q. R. Co. V. BIgley, 1 Neb. (Unof.),225, 95

N. W. 344 ; Chicago, B. & Q. R. Co. v. Healy,

76 Neb. 783, 107 N. W. 1005, 111 N. W. 598, 10

L. R. A. (N. S.) 198, 124 Am. St. Rep. 830

;

contra, Snyder v. R. Co., 237 Pa. 620, 85 Ati
991.

Disability means inability .to perform such

labor as the injured person was engaged In

at the time of his Injury or similar labor

which would, enable him to earn wages equal-

ly remunerative ; Chicago, B. & Q. R. Co. v.

Olsen, 70 Neb. 570, 99 N. W. 847.

The federal Employers' Liability Act of

April 22, 1908, provides that a carrier's lia-

bility for injuries to an employg is not re-

leased by his acceptance of benefits from the

relief department, but the amount received

must be deducted from amount of recovery.

This applies to a contract made before the
act was passed ; Atlantic Coast Line R. Co.

V. Finn, 195 Fed. 685, 117 C. C. A. 1.

A rule of a railway relief department
which provides that all claims of benefici-

aries shall be submitted to the superintend-

ent, with the right of appeal to an advisory
committee whose decision shall be final, does
not bar the holder of a claim which has been
rejected by such committee from the right of
action in the courts; Baltimore & O. R. Co.

V. Stankard, 56 Ohio St 224, 46 N. E. 577, 49
L. R. A. 381, 60 Am. St. Rep. 745.

An Ohio act which provides that no rail-

road company shall require any stipulation

with any person In or about to enter its

employ, whereby such person agrees to waive
any right of action. against the company for
personal injuries, and that all such agree-

ments shall be void, is in violation of the
fourteenth amendment to the federal consti-

tution as taking away liberty of contract;
Shaver v. Pennsylvania Co., 71 Fed. 931.

A railroad company maintaining a relief

department is not thereby engaging in the in-

surance business, and an agreement by an
employs that he will accept benefits from the
fund in discharge of any claim for personal
injuries Is not Invalid on that ground; King
V. R. Co., 157 N. C. 44, 72 S. B. 801.

RAILROAD STATION. See Station.

RAILWAY COMMISSIONERS. A body of
three commissioners appointed under the
English regulation of railways act, 1873, prin-

cipally to enforce the provisions of the rail-

way and canal tralfic act, 1854, by compelling
railway and canal companies to give reason-
able facilities for traffic, to abstain from
giving unreasonable preference to any com-
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pany or person, and to forward through traf-

fic at through rates.

raf-

1

mRAIN-WATER. The water which natu!

ly falls, from the clouds.

No one has a right to build his house so

as to cause the rain-water to fall over his

neighbor's land; 1 KoUe, Abr. 107; 1 Stra.

643; Fortesc. 212; Bacon, Abr. Action on
the Case (F) ; 5 Co. 101 ; unless he has ac-

quired a right by a grant or prescription.

When the land remains in a state of na-

ture, said a learned writer, and by the nat-

ural descent the rain-water would descend

from the superior estate over the lower, the

latter is necessarily subject to receive such

water; 1 Lois des Batiments 15, 16. See 2
RoUe 140.

RAINY DAYS. "Where a charter party (a

cargo of wheat) provided that rainy days
should not be counted as lay days, it ex-

cludes only rainy days on which, with refer-

ence to the facilities of the port in the way of

covered docks, etc., the cargo could not be
safely landed ; Kerr v. Schwaner, 177 Fed.

659, 101 C. C. A. 285.

RAISE. To create. A use may be raised;

i. e. a use may be created. 1 Spence, Eq. Jur.

449.

When a child has reached the age of twen-
ty-one years, he is raised; Shoemaker v.

Stobaugh, 59 Ind. 598.

RAISE REVENUE. Is to collect revenue,
not necessarily to increase the amount ; Per-
ry Co. y. K. Co., 58 Ala. 546. Authority to

raise money for prosecuting and defending
suits only authorizes raising money by tax-

ation and not by borrowing ; Wells v. Salina,

119 N. Y. 280, o, 23 N. E. 870, 7U R. A. 759.

RANGE. A word used in the land-laws of

the United States to designate the order of

the location of public lands. In patents from
the United States to individuals for public

lands, they are described as being within a
certain range.

RANGER. An officer of the forest to pre-

vent trespassers and to drive the beasts of
the forest out of the disafforested land into

the forest. Their duties were limited to dis-

tricts outside the forest known as purlieus.

RANK. The order or place in which offi-

cers are placed in the army and navy, in re-

lation to others.

It is a maxim that officers of an inferior

rank are bound to obey all the lawful com-
mands of their superiors, and are justified

for such obedience.

Banlc is often used' to express something
different from office. It then becomes a des-

ignation or title of honor, dignity, or dis-

tinction conferred upon an officer in order to

fix his relative position in reference to other

officers in matters of privilege, precedence,

and sometimes of command, or by which to

determine his pay and emoluments. This

is the ease with the staff officers of the

army; Wood v. U. S., 15 C?t a. 159.

Military RoMh is that character or quality

bestowed on military persons which marks
their station and confers eligibility to exer-

cise 'command in the service. It is divided

into grades which mark the different posi-

tions and powers of the different classes of

persons possessing it ; Army Reg. 1895. It is

generally held by virtue of office in a regi-

ment &c., but may be conferred independently

of office. In each grade, date o'f commission

&c., determines precedence. The determina-

tion by the legislative or ea;ecutive branch as

to the relations among officers is binding on
the judicial department; De Celis's Adm'r v.

U. S., 13 Ct. CI. 117. Command is exercised

by virtue of office and special assijpnent
Without orders an officer cannot put himself

on duty except under Art. of War 22 (to queU
an affray in his own or another corps, &c.),

or Art. of War 122 (providing that where dif-

ferent corps come together the officer highest

in rank shall command the whole). See

Davis, Mil. Law. 560.

A Vice Admiral ranks with a Lieut. Gen-

eral; Rear Admiral with Major General;

Commodore (abolished from the active Ust

March 3, 1899) with Brig. General ; Captain

with Colonel; Commander with Lieut. Colo-

nel; Lieut. Commander with Major;' Lieu-

tenant with Captain; Lieutenant (junior

grade) with First Lieutenant; Ensign with

Second Lieutenant. See R. S. § 1466. Offi-

cers of the Marine Corps are on a similar'

footing as those of similar grades in the

army; R. S. § 1603. Precedence between
officers in each branch is according to the

dates of commissions ; Op. A. G. Oct. 7, 1905.

The distinction between rank and office

is more clearly apparent vyith reference to

staff officers than to officers of the line, be-

cause in the latter case the words used to

designate the rank and the office are us-

ually the same, while in the former case

they are always different.

In some cases, officers of the line have a
rank assigned to them different from the

title of their office. Selections are usually

made from among officers whose rank is

raised to a higher degree by the service as-

signed to them, but the new rdnle does not

confer a new offl,oe.

In the army, all officers, except chaplains,

are paid according to their rank; in the

navy, the pay of staff officers does not depend

upon their rank; and there rank only, de-

termines matter of precedence, etc., among
officers.

Orade is a step or degree in either office

or rank. See Wood v. U. S., 15 Ct. CI. 151. »
RANSOM. A redemption for money or

other consideration of that which is taken la

war. 8 Term 277.

The custom of ransom of prisoners of

war, which superseded slavery, has given

place to the exchange of pris.oners; Bisleyi
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haw of War 127. See Pbisonees of War ;

Kansom Bill.
'

RANSOM BILL. A contract for payment
of ransom of a captured vessel, with stipula-

tions of safe conduct if she pursue a certain

course and arrive at a certain time. If

found out of time or course, the safe conduct

is void ; Wheat. Int. L. 107. Payment can-

not be enforced in England, during the war,

by an action on the contract, but can in this

country; 1 Kent 104; Phillips v. McCall, 4
Wash. C. O. 141, Fed. Cas. No. 11,104 ; Mai-

sonnaire v. Keating, 2 Gall. 325, Fed. Cas. No.

^,978.

In England the imprisoned hostage may
bring an action, based on the ransom bill for

which he is hostage, for the recovery of his

freedom, and thus indirect payment of the

debt be compelled. Hall, Int. h. § 151.

By the general maritime law ransoms
are allowed and the master of a ship may
bind the whole cargo as well as the ship,

by his contract for ransom; 3 C. Rob. 240.

They were formerly prohibited in England,

but now the queen in council may make
rules for prohibiting or allowing them,' under
the act of 1864.

Ransoms have never been prohibited by
the United States; Goodrich v. Gordon, 15

Johns. (N. Y.) 6; nor by the other nations,

except England ; 1 Kent 112.

A belligerent may deliver up neutral prop-

erty on ransoms as well as enemy's property

;

per Story, J., in Maisonnaire v. Keating, 2

Gall. 325, Fed. Cas. No. 8,978, where the sub-

ject of ransom is discussed.

A ransom strictly speaking is not a re-

purchase of the captured property, it Is

rather a repurchase of the actual right of

the captors at the time, be it what it may,
or, more properly, it is a relinquishment of

all the interest or benefit which the captors

might acquire or consummate in the prop-

erty by the regular adjudications of a prize

tribunal. There seems to be no legal differ-

ence between- the case of a ransom of the
property of an enemy and of a neutral, for if

the property be neutrp.1 and yet there be prob-

able cause of capture, or if the delinquency
be such that the penalty of confiscation might
be justly applied, there can be no intrinsic

difficulty in supporting a contract by which
the captors agree to waive their rights in

consideration of a sum of money voluntarily

paid or agreed to be paid by the captured;

3 Phil. Int. L. 645.

Ill the absence of stipulation, if the ran-

somed vessel be lost, the contract is still

binding; but usually there is a clause ex-

cepting loss on the high seas, but not by
stranding; 2 Halleck, Int. L., 331. Should
the captor vessel, with ransom bill or hostage

on board, be itself captured by the other bel-

ligerent, the ransom bill need not be paid. 2
Opp. § 195.

RAPE (Lat. rapere, to seize with violence).

The carnal knowledge of a woman by a

man forcibly and unlawfully against her will.

*«. Or. L. 904.

ke statute of Westminster 2, c. 34, de-

s the crime to be where "a man do

ravish a woman, married, maid, or other,

where she did not consent neither 'before nor

after." And this statute definition has been

adopted in several very recent cases. Ad-

denda to 1 Den. Cr. Cas.; 1 Bell, Cr. Cas.

63, 71.

Much difficulty has arisen in defining the

meaning of carnal knowledge, and different

opinions have been entertained,—some judges

having supposed that penetration alone is

sufficient, while others deemed emission an
essential Ingredient in the crime ; Hawk. PI.

Or. b. 1, c. 41, s. 3 ; 12 Co. 37 ; 1 Hale, PI. Cr.

638 ; 2 Chitty, Cr. Law 810. Penetration is

the act of inserting the penis into the female

organs of generation. 9 C. & P. 118. It was
once held that in order to commit the crime

of rape it is requisite that the penetration

should be such as to rupture the hymen ; 5

C. & P. 321. But this case has since been ex-

pressly overruled ; 2 Mood." Cr. Cas. 90 ; 9
C. & P. 752; Whart. Cr. L. 554. In the
United States In modem times the better

opinion seems to be that both penetration

and emission are not necessary; Pennsyl-
vania V. Sullivan, Add. (Pa.) 143; 3 Greenl.

Ev. § 410; 2 Blsh. N. Cr. Law § 1131 ; Taylor
V. State, 111 Ind. 279, 12 N. E. 400; Corn-

stock V. State, 14 Neb. 205, 15 N. W. 355
State V. Burton, 1 Houst Cr. Cas. (Del.) 363
Ellis V. State, 25 Fla. 702, 6 South. 768
contra, Williams v. State, 14 Ohio 222, 45
Am. Dec. 536; but later cases in that state

intimated that if the question were new, the

decision would be the other way; Black-

burn V. State, 22 Ohio St. 102; Noble v.

State, 22 Ohio St. 541. See State v. Har-
grave, 65 N. C. 466. Slight penetration has
been held to be sufficient ; Brown v. State, 76
Ga. 623. By statute in England carnal

knowledge is completely proved by proof of

,
penetration; 9 Geo. IV. c. 31, § 18. Statutes

to the same effect have been passed in some
of the states; but these statutes have been
thought to be merely declaratory of the com-
mon law; 3 Greenl. Ev. § 210. See, on this

subject, 1 Hale, PI. Cr. 628 ; 1 East, PI. Cr.

437; 1 Chitty, Med. Jur 386; 1 Russ. Cr.

Law 860. By 24 & 25 Vict, the slightest

penetration is sufficient. It is to be remark-
ed, also, that very slight evidence may be
sufficient to induce a jury to believe there
was emission ; Pennsylvania v. Sullivan, Add.
(Pa.) 143; 2 Const 351; 1 Beck, Med. Jur.

140; 4 Chitty, Bla. Com. 213, note 8. See
[1891] 2 Q. B. 149. In Scotland, emission is

not requisite; 1 Swint. 93. See Emission.
By the term man in this definition is

meant a male of the human species, of the

age of fourteen years and upwards ; for an
infant under fourteen years is presumed by
law incapable of committing this offence;

Whart. Cr. L. 551; 1 Hale, PI. Cr. 631; 8
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C. & P. 738; McKInny v. State, 29 Fla. 565,
10 South. 732, 30 Am. St. Bep. 140. It cannot
be shown that he was physically compet^tj^
9 C. & P. lis. But this presumption ^Br
been held by some authorities not to be con-
clusive, but capable of removal by proof;
Wagoner v. State, 5 Lea (Tenn.) 352, 40 Am.
Rep. 36. But not only can an infant under
fourteen years, if of sufficient mischievous
discretion, but even a woman may be guilty

as principal in the second degree; State v.

Jones, 83 N. O. 605, 35 Am. Rep. 586. And
such infant can be convicted of an indecent
assault ; Odgers, C. L. 316. And the husband
of a woman may be a principal in the second
degree of a rape committed upon his wife;
as, where he held her while his servant com-
mitted the rape; 1 Hargr. St. Tr. 388. See
People V. Chapman, 62 Mich. 280, 28 N. W.
896, 4 Am. St. Rep. 857; 2 Bish. N. Or. I* §

1135.

Drunkenness is no excuse for rape; nor
can it excuse or mitigate an assault with
intent to commit a rape ; State v. Carter, 98
Mo. 176, 11 S. W. 624.

The knowledge of the woman's person
must be forcibly and against her toill; and
if her consent has not been voluntarily and
freely given (when she has the power to

consent), the offence will be complete, nor
will any subsequent acquiescence on her part
do away the guilt of the ravisher. A consent
obtained from a woman by actual violence, by
duress or threats of murder, or by the ad-
ministration of stupefying drugs, is not such
a consent as will shield the offender or turn
his crime ipto adultery or fornication; and
if the connection took place when she was in

a state of insensibility from liquor, having
been made drunk by the prisoner, though the
liquor was given only for the purpose of ex-

citing her, it is a rape; 1 Den. Cr. Cas. 89;

1 C. & K. 746; 12 Cox, C. 0. 311; or if the
woman be asleep ; 14 Cox, 114. Having
carnal knowledge, of a woman by a fraud
which induces her to suppose it is her hus-
band, does not amount to a rape; 8 C. & P.

265, 286; 1 C. & K. 415. But there can be
no doubt that the party is liable in such case
to be indicted for an assault.

The injured party cannot condone the
crime of rape by excusing or forgiving the
guilty party; Com. v. Slattery, 147 Mass.
423, 18 N. B. 399 ; or by marrying him ; State
V. Bartlett, 127 la. 689, 104 N. W. 285.

If a man has intercourse with a woman by
pretending that he is performing a medical
operation upon her,^ it is rape; 2 Q. B. D.
410. There must be an actual resistance of

the will on the part of the woman ; 19 L. J.

M. C. 174 ; 1 Den. C. C. 580 ; Don Moran v.

People, 25 Mich. 356, 12 Am. Rep. 283; and
it has been held that this must be shown be-

yond a reasonable doubt ; Huber v. State, 126

Ind. 185, 25 N. E. 904. If it appear that the

intercourse was effected without her consent,

the crime of rape is proved, although no posi-

tive resistance by her is shown; Mings v.

Com., 85 Va. 638, 8 S. E. 474. Some authori-

ties have held that the woman's resistance is

not sufficient to render the crime rape, if

finally she consent through fear, duress, or
fraud, and that it must appear that she show-
ed the utmost reluctance and resistance;

Whittaker v. State, 50 Wis, 518, 7 N. W. 431,

36 Am. Rep. 856 ; People v. Dohring, 59 N. Y.

374, 17 Am. Rep. 349. But this is not the
general rule, the better opinion being that a
consent obtained by fear of personal violence

is no consent—^and though a man puts no
hand on a woman, yet if, by the array of
physical force, he so overpowers her mind
that she dares not resist, he is guilty of rape

;

2 Bish. Cr. L. § 1125 ; Whittaker v. State, 50
Wis. 518, 7 N. W. 431, 36 Am. Bep. 860. The
offence of rape is complete where prosecutrix
is rendered unconscious in consequence of the
assault and violence ; State v. Reid, 39 Minn.

277, 39 N. W. 796. It has been said that con-

sent during any part of the act will prevent
its being rape; Brown v. People, 36 Mich.
203; Whittaker v. State, 50 Wis. 518, 7 N.
W. 431, 36 Am. Rep. 860; but Bishop takes
the view that after the offence has been com-
pleted by penetration, no subsequent consent
is of any avail to relieve the man from the
charge of rape-; 2 Bish. N. Cr. L. § 1122. A
written statement by the prosecutrix on a
trial for rape cannot be used to contradict

her where she admits making it, but testifies

that she did so under compulsion and that
it is false; State v. Baker, 136 Mo. 74, 37
S. W. 810.

The matrimonial consent of the wife can-
not be retracted ; and, therefore, her husband
cannot be guilty of a rape on her, as his act
is not unlawful. But he may be guilty if he
procure or assist another to do the act ; State
V. Haines, 51 La. Ann. 731, 25 South. 372, 44
U R. A. 837.

As a child under ten years of age is in-

capable! in law to give her consent, it fol-

lows that the offence may be committed on
such a child whether she consent or not.

See' Stat. 18 Eliz. c. 7, s. 4.

There is a recent trend in legislation in

this country in the direction of raising the

age of consent This has resulted from a
very active agitation on the subject largely

promoted by the societies for the preven-
tion of cruelty to children and persons who-
devote themselves especially to the promo-
tion of social purity. In most of the states

there are statutes, some of which are ex-

tremely drastic. , The age of consent Is made
twelve years in Kentucky, Louisiana, Vir-

ginia; fourteen years in Alabama, Illinois^

Indiana, South Carolina, Wisconsin; fifteen

years in Texas; sixteen years in Arkansas,.

Minnesota, Montana, Oregon, Pennsylvania;

eighteen years in Delaware, Colorado, Flori-

da, Kansas, Missouri, Nebraska (chaste fe-

male, otherwise fifteen), Tennessee (chaste

female, otherwise twelve), Washington, and
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Wyoming. See Kerr's Wharton's Or. L. §

682.

By act of congress of March 4, 1909. it is 16
years on the high seas or on any waters with-

In the maritime jurisdiction of the United
States and out of the jurisdiction of any
state, or out of the jurisdiction of any state

on board any United States vessel ; or on
registered vessels on the Great Lakes, and
on lands under the exclusive jurisdiction of

the United States.

In England (act of 1888) carnal knowledge
of a girl under 13 with or without consent

is a felony ; between 13 and 16, a misdemean-
or; it is a defence that the prisoner had
reasonable cause to believe that the girl was
above 16. One who has such carnal knowl-

edge, without her consent, can also be con-

victed of rape.

BeUef that the girl was over the consent

age is not a defence ; People v. Katz, 115 Cal.

132, 46 Pac. 915; State v. Sherman, 106 la.

684, 77 N. W. 461 ; nor such belief after using

reasonable care to ascertain her age ; Man-
ning V. State, 43 Tex. Or. R. 302, 65 S. W.
920, 96 Am. St. Rep. 873. Such belief cannot
be used by the jury in mitigation of punish-

ment ; Smith v. State, 44 Tex. Cr. R. 137, 68

S. W. 995, 100 Am. St. Rep. 849. Want of

knowledge is no defence; People v. Griffin,

117 Cal. 583, 49 Pac. 711, 59 Am. St. Rep.

216 ; nor the fact that the girl was large for

her age and was strong ; State v. Bailor, 104

la. 1, 73 N. W. 344.

Her relations with other men cannot be

shown as tending- to prove want of Chastity

;

People V. Currie, 14 Cal. App. 69, 111 Pac.

108 ; nor that she made no complaint ; Levy v.

Territory, 13 Ariz. 425, 115 Pac. 415.

It has been questioned whether rape was
a felony at common law, or was made one

by a statute in the reign of Edward I. The
benefit of clergy was first taken away by a

statute of Elizabeth.

The proofs on the person of the woman of

the commission of rape may be completely

wanting; the relaxed condition of the vulva
and vagina in women who have borne chil-

dren, or who have experienced frequent con-

nections, frequently precludes the appear-

ance of the signs of violence.

Signs of implanted venereal disease may
be found, and in young girls and virgins the
indications of a recently ruptured hymen are
to be looked for.

See 1 Beck, Med. Jur. c. 12 ; Merlin, Bipert.'

Viol.; Biessy, Manuel M^dieo-L^gal, etc.,

149 ; Parent-Duchatellet, De la Prostitution,

etc., c. 3, § 5; 2 Bish. N. Cr. L. ch. xxxvi;
McCIain, Cr. L.; 2 Witth. & Beck. 415-477;

80 Am. Dec. 361, note; Cabnally Knew.
In English Law. A division of a county

found only in Sussex, and intermediate be-

tween a county and a hundred. Vinogradoff,

Engl. Soc. 97.

RAPE OF THE FOREST. Trespass com-
mitted in a forest by violence. Cowell.

RAPINE. The felonious taking of another
man's personal property, openly and by vlo-

l^lp, against bis will. The civilians define

Kipine to be the taking with violence the
movable property of another, with the fraud-
ulent intent to appropriate it to one's own
u.se. Leo. El. Dr. Rom. § 1071.

RAPPORT A SUCCESSION (Fr.; similar

to hotchpot). In Louisiana. The reunion to

the mass of the succession of the things giv-

en by the deceased ancestor to his heir, in

order that the whole may be divided among
the co-heirs.

The obligation to make the rapport has a
triple foundation. First, it is to be presum-
ed that the deceased intended,. in makiag an
advancement, to give only a portion of the
inheritance. Second, it establishes the equal-
ity of a division, at least, with regard to the
children of the same parent, who all have
an equal right to the succession. Third, it

preserves in families that harmony which is

always disturbed by unjust favors to one
who has only an equal right Dalloz, Diet.
See Advancement; Collation; Hotchpot.

RATABLE ESTATE. Within the meaning
of a tax law, taxable estate. Marshfield v.

Middlesex, 55 Vt. 545.

RATABLE PROPERTY. Property in its

quality and nature capable of being rated,

i. e. appraised, assessed. 10 B. & S. 323; Cov-
entry Co. V. Assessors, 16 R. I. 240, 14 Atl.

877.

RATE. A public valuation or assessment
of every man's estate; or the ascertaining
how much tax every one shall pay. See Pow.
Mortg. ; McWhorter v. Benson, 1 Hopk. Ch.
(N. T.) 37.

RATE OF EXCHANGE, in Commercial
Law. The price at which a bill drawn in
one country upon another may be sold in the
former.

RATES. The tfect of the commerce
clause of the federal constitution and of the
interstate commerce act must always be con-
sidered in the treatment of rates. That
branch of the subj^t will be found under
IKTEBSTATE COMMEECE COMMISSION, but SOme
cases are here given.

State control over rates has been exercised
as follows: Bridges; Canada Southern Ry.
Co. V. Bridge Co., 8 Fed. 190. See Covington
& C. Bridge Co. v. Kentucky, 154 U. S. 204,
14 Sup. Ct. 1087, 38 L. Ed. 962. Ferries;
Chosen Freeholders of Hudson Co. v. State,
24 N. J. L. 718, where the charter subjected
the ferry company to such regulations as
might be fixed by law. Boom Companies;
West Branch Lumbermen's Exch. v. Fisher,
150 Pa. 475, 24 Atl. 735; Henry v. Roberts,
50 Fed. 902. Gas Compg,nies; Madison v. Gas
& El. Co., 129 Wis. 249, 108 N. W. 65, 8
L. R. A. (N. S.) 529, 9 Ann. Cas. 819; Toledo
V. Gas Co., 5 Ohio C. C. 557, 3 O. C. D. 273
(natural gas) ; State v. Gas L. & C. Co., 34
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Ohio St. 572, 32 Am. Rep. 390. See 27 Am.
L. Reg. 286. Mills for Grinding; State v.

Edwards, 86 Me. 102, 29 Atl. 947; 25 L. K^AJ
504, 41 Am. St. Rep. 528; West v. Rawson;
40 W. Va. 480, 21 S. E. 1019. Railroads;
Chicago & G. T. Ry. Co. v. Wellman, 143

U. S. 339, 12 Sup. Ot. 400, 36 L. Ed. 176;
Burlington, C. R. & N. Ry. Co. v. Dey, 82

la. 312, 48 N. W. 98, 12 L. R. A. 436, 31 Am.
St. Rep. 477; State v. R. Co., 22 Neb. 313,

35 N. W. 118 ; In re Senate Bill No. 69, 15

Colo. 601, 26 Pac. 157; Ames v. Ry. Co., 64

Fed. 165 (where the company was incorporat-

ed by an act of congress). Railways, Street;

Sternberg v. State, 36 Neb. 307, 54 N. W. 553,

19 L. R. A. 570 (by ordinance) ; Buffalo E. S.

R. Co. V. R. Co., Ill N. Y. 132, 19 N. E. 63,

2 L. R. A. 284. Stock Yards; see Cotting v.

Stock-Yards Co., 82 Fed. 850. Telegraphs;

Leavell v. Tel. Co., 116 N. C. 211, 21 S. E.

391, 27 L. R. A. 843, 47 Am. St. Rep. 798.

Telephones; Hoekett v. State, 105 Ind. 250,

5 N. E. 178, 55 Am. Rep. 201 ; Central U. Tel.

Co. V. State, 118 Ind. 194, 19 N. E. 604, 10
Am. St Rep. 114 ; Id., 118 Ind. 598, 20 N. E.

145. See St. Louis v. Tel. Co., 96 Mo. 623,

10 S. W. 197, 2 L. R. A. 278, 9 Am. St. Rep.

370 ; Cumberland Tel. & Tel. Co. v R. Com-
mission of Louisiana, 156 Fed. 823; Home
Tel. & Tel. Co. v. Los Angeles, 155 Fed. 554.

Water; Spring Valley W. Works v. Sehottler,

110 U. S. 347, 4 Sup. Ct. 48, 28 L. Ed. 173.

Warehouses; for grain, etc., requiring them
to keep insured for the benefit of its owner
of grain stores; Brass v. North Dakota, 153

U. S. 391, 14 Sup. Ct. 857, 38 L. Ed. 757.

Electric Light Companies; Armour Packing
Co. V. Illuminating Co., 115 App. Div. 51, 100
N. Y. Supp. 605.

This power cannot be delegated to private

persons or corporations; Attorney General v.

R. Co., 160 Mass. 62, 35 N. E. 252, 22 L. R.

A. 112; Stimson v. Booming Co., 100 Mich.

350, 59 N. W. 142. An act fixing minimum
, rates for railroad freight and passenger
fares does not apply to the transportation of

messengers and freight of express companies

;

Texas Exp. Co. v. R. Co., 6 Fed. 426.

The authority of a city under a street

railway charter to fix the rates of fare there-

on is exhausted by fixing such rates in an
ordinance granting it the use of the streets

;

Old Colony Trust Co. v. Atlanta, 83 Fed. 39.

The right to regulate railroad rates is one
of the powers of the state, inherent in every

sovereignty, to be exercised by the legisla-

ture at its pleasure and one legislature can-

not, by a charter granted to a railroad com-

pany though for a valuable consideration,

confer on such railroad company the right to

charge rates which sliall be beyond the con',

trol of subsequent legislatures; Laurel Fork
6 S. H. R. Co. V. Transp. Co., 25 W. Va. 324;

it rests upon the police power; In re Arkan-

sas Rate Cases, 187 Fed. 290. A state mas
regulate in the absence of congressional ac«

tion; Louisville & N. R. Co. v. R. Commis-
sion of Alabama, 208 Fed. 35.

A state requiring connecting lines to re-

ceive and carry all freight coming from their

connections at rates fixed by the railroad com-
mission is not an unlawful violation of liber-

ty of contract; Texas & P. Ry. Co. v. Big-
ham (Tex.) 47 S. W. 814.

The equal protection of the laws Is not
denied to a railroad company by a constitu-

tional provision which prohibits it from
charging more for a shorter than for a longer
haul except by permission of a railroad com-
mission ; Louisville & N. R. Co. v. Kentucky,
183 TJ. S. 503, 22 Sup. Ct. 95, 46 L. Ed. 298.
The power to determine what compensa-

tion a public service corporation, as a tel-

ephone company, may charge for its service
is a legislative and not a judicial function;
Nebraska Tel. Co. v. State, 55 Neb. 627, 76
N. W. 171, 45 L. R. A. 113; KnoxvUle v.

Water Co., 212 V. S. 1, 29 Sup. Ct 148, 53
L. Ed. 371. Whether existing rates are rea-
sonable is a judicial question ; Madison v. Gas
& Electric Co., 129 Wis. 249, 108 N. W. 65, 8
L. R. A. (N. S.) 529, 9 Ann. Cas. 819; Coving-
ton & L. T. R. Co. V. Sanfprd, 20 S. W. 1031,
14 Ky. L. Rep. 689 (a turnpike company);
or whether they are so unreasonably low
as to deprive the carrier of its property with-
out compensation and therefore without due
process of law ; Smyth v. Ames, 169 U. S. 466,
18 Sup. Ct 418, 42 L. Ed. 819. A state may
authorize its railroad commission to reduce,
as unreasonable, a joint through rate agreed
upon by two or more railroad companies
and apportion the same among the com-
panies ; Minneapolis & St L. R. Co. v. Minne-
sota, 186 TJ. S. 257, 22 Sup. Ct 900, 46 L.
Ed. 1151.

The legislature may act directly, or, in the
absence of constitutional restriction, it may
commit the authority to fix rates to a sub-
ordinate body ; Atlantic Coast Line R. Co. v.

Com., 206 U. S. 1, 27 Sup. Ct 585, 51 L. Ed.
933, 11 Ann. Cas. 398; Honolulu Rapid
Transit & L. Co. v. Hawaii, 211 U. S. 282,

29 Sup. Ct 55, 53 L. Ed. 186. The state may
create a commission and give it the power of

regulating rates and the judiciary wiU only
Interfere with such commission when it ap-
pears that it has clearly transcended its

powers; Grand Trunk Ry. Co. v. R. Com.,
231 U. S. 457, 34 .Sup. Ct 152, 58 L. Ed. .

The state may delegate its power to regulate
charges of common carriers to a municipal
corporation; Chicago Union T. Co. v. Chi-
cago, 199 111. 484, 65 N. E. 451, 59 L. R. A.

631; but a county board of supervisors

could not delegate its power to fix rates by
entering into a contract that the question
of charges should be referred, though, after

a decision under the reference, it could adopt
the rates fixed with the same effect as if

they had been fixed by it in the beginning;
San Francisco Gas Light Co. v. Dunn, 62

Cal. 580. An order of a railroad commis-
sion fixing rates is a legislative act under
its delegated power. It has the same force

as If made by the legislature; Grand Trunk
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R. Co. V. Ind. R. R. Comm., 221 V. S. 400,

31 Sup. Ct. 537, 55 L. Ed. 786; within the

moaning of the contract clause of the con-

stitution it is a law passed by the state ; St.

Paul Gas Light Co. v. St. Paul, 181 U. S.

142, 21 Sup. Ct. 575, 45 L. Ed. 788. But as

such an order had full legislative effect, a
provision of a contract which had previous-

ly become subject to legislative operation

could not be asserted against its operation;

Louisville & N. R. Co. v. Garrett, 231 U. S.

318, .34 Sup. Ct. 48, 58 L. Ed. .

Every legislative rate case presents three

questions of prime importance: Reasonable

value of the plant; probable effect of the

reduced rate upon the net Income ; deductions

from gross receipts as a fund to preserve the

plant from depreciation ;• Lincoln Gas & E. L.

Co. V. Lincoln, 223 U. S. 349, 32 Sup. Ct. 271,

56 L. Ed. 466.

A statute regulating railroad rates does not

impair the obligation of contracts unless the

effect is to take from the company all the

profits; Beardsley v. R. Co., 162 N. Y. 230,

56 N. E. 488.

"Reasonable" rates must be based upon
the "fair value of the property being used

by it for the convenience of the public";

Smyth V. Ames, 169 U. S. 466, 18 Sup. Ct. 418,

42 L. Ed. 819, where evidence was taken at

the trial as to the investments and earnings

of the railroad company, and the court said:

"The question is not how much he makes out

of his volume of business, but whether in

each particular transaction the charge is an
unreasonable exaction for the services ren-

dered He has a right to charge
for each separate service that which is a rea-

sonable compensation therefor ; and the legis-

lature may not deny him such reasonable
compensation and may not interfere simply
because, out of the multitude of his transac-

tions, the amount of his profits is large,"

A state may prescribe what shall be rea-

sonable charges for intrastate transportation.

The Commerce Act expressly leaves it with
the states; Minnesota Rate Cases, 230 U. S.

352, 33 Sup. Ct 729, 57 L. Ed. 1511. This is

a legislative and not a judicial act, and the
legislature may act directly or, in the ab-

sence of constitutional restriction, commit
the authority to a subordinate body; Louis-

ville & N. R. Co. V. Garrett, 231 U. S. 298, 34
Sup. Ct. 48, 58 L. Ed. . Such rates are
presumptively valid, but the company is en-

titled to have the question of whether they
are confiscatory determined in judicial pro-

ceedings. And while a state may double

or treble damages upon a carrier for over-

charging, . it cannot impose a fixed amount
as liquidated damages in every case, regard-

less of, and in many eases many times in

excess of, the actual damages ; Missouri Pac.

R. Co. T. Tucker, 230 U. S. 340, 38 Sup. Ct.

961, 57 L. Ed. 1507.

The Supreme Court does not sit as a board

of review to substitute its judgment for that

of the state. The question Is whether the

state rates are confiscatory. Where a car-

^riej: does both interstate and intrastate busi-

ness, in order to determine whether intra-

state rates offer a fair return, the value of

the property therein employed and the rates

prescribed must be considered separately,

and profits and losses on interstate business

cannot be offset. Property of the carrier not

used in the transportation business cannot

be included in the valuation as a basis for

rate making; and it cannot be filed as such

basis at a price above other similar property

solely because it is used as a railroad, and
increases in value over cost cannot be al-

lowed over the normal increase of other simi-

lar property. There should be proper de-

ductions for depreciation; Minnesota Rate

Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 L.

Ed. 1511.

Thte Missouri acts establishing maximum
rates, wholly intrastate, are not unconstitu-

tional. Such acts will not be declared con-

fiscatory, in the absence of clear and con-

vincing proof as to the value of the property

used by the carrier and on whi'^h returns

are based. General evidence as to assessed

valuations, without shovring the method of

appraisement, are insufficient. The values of

property used in interstate and intrastate

business cannot be established by an appor-

tionment based on the gross re.venue received

from each class. One person attacking an
act as confiscatory cannot rely on the fact

that it deprives others of their property with-

out due process of law ; Missouri Rate Cases,

230 U. S. 474, 33 Sup. Ct. 975, 57 L. Ed. 1571.

An order of a state railroad commission
prescribing maximum freight rates on intra-

state traffic wUl not be declared confiscatory

when there is no proof of the value of the

company's property within the state or of

the receipts from its. intrastate traffic or the

value of that part of its property affected

by the order; Wood v. Vandalia R. Co., 231

U. S. 1, 34 Sup. Ct. 7, 58 L. Ed. .

Stockholders are not the only persons to

be considered; if the establishment of new
lines of transportation should cause a dim-

inution in the tolls collected, that, in itself,

is not a sufficient reason why the corpora-

tion maintaining the road should be allowed

to maintain rates that would be unjust to

those who use its property. It is not neces-

sary that all corporations exacting tolls

should be placed upon the same footing as

regards rates; Covington & L. T. R. Co. v.

Sandford, 164 TJ. S. 578, 17 Sup. Ct. 198, 41
L. Ed. 560.

, The right to contest rates as confiscatory

is not impaired by putting the rates into ef-

fect; Allen V. R. Co., 230 U. S. 553, 33 Sup.

Ct 1080, 57 L. Ed. 1625. Equity should hesi-

tate to interfere by injunction before the

rates go Into operation and a fair test has
been made ; and where, in an action brought

before the rate took effect, the complainant



BATES 2810 KATES

failed to sustain the burden of showing
clearly that a rate act was confiscatory, the
bill should be dismissed without prejudice to

bringing another action after the rate goes
into effect if it then proves to be confiscatory

;

Willcox V. Gas Co., 212 U. S. 19, 29 Sup. Ct.

192, 53 L. Ed. 382, 15 Ann. Cas. 1034.

Failure, in a state statute establishing a
railroad commission, to provide for an ap-
peal from its orders, does not deny to the
carrier access to the courts ; Louisville & N.
R. Co. V. Garrett, 231 U. S. 298, 34 Sup. Ct.

48, 58 L. Ed. .

The only mode of judicial relief is by suit

against the governmental authority that es-

tablished the rates or Is charged with the
duty of enforcing them; In re Engelhard &
Sons Co., 231 U. S. 646, 34 Sup. Ct. 258, 58
L. Ed. .

Although the determination of whether a
railway rate prescribed by a state statute is

so low as to be confiscatory involves a ques-
tion of fact, its solution raises a federal ques-
tion, over which the federal court has juris-

diction as one arising under the constitution

. of the United States; Ex parte Young, 209
U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13
L. R. A. (N. S.) 932, 14 Ann.Cas. 764.

A statute requiring railroads to issue mile-

age books at certain rates does not impair
the obligation of the contract In a previous

! law allowing a certain company to regulate
its charges, since this grant is subject to the
common-law rule that charges must be rea-
sonable and the legislature can declare what
Is reasonable; Dillon v. R. Co., 19 Misc. 116,

43 N. Y. Supp. 320. Contra, Attorney Gen-
eral V. R. Co., 160 Mass. 62, 35 N. E. 252, 22
L. R. A. 112.

As to classification affecting lines less than
fifty miles in length, see Knott v. R, Co.,

230 U. S. 512, 33 Sup. Ct. 983, 57 L. Ed. 1596.

Electric lines and strteet railways may be ex-

cepted from railroad rates; id.

Where a carrier by mistake charged less

.for an interstate shipment of freight than
the rate scheduled in accordance with the
Interstate Commerce Act, the carrier may
recover the sum due him under the act, for
any contract at variance with the schedule
rate is void; Louisiana R. & Nav. Co. v.

Holly, 127 La. 615, 53 South. 882.

The right of a municipality to prescribe
rates for distributing water to its Inhabit-

ants is not an exercise of the taxing power,
but merely fixing the price of a commodity;
Preston v. Board, 117 Mich. 589, 76 N. W.
92. It is a rightful exaction as compensa-
tion for the use of the water, and the ob-

ligation of one using the water is one of con-

tract; St. Louis Brewing Ass'n v. St. Louis,

140 Mo. 419, 37 S. W. 525, 41 S. W. 911;
under which he is obliged to pay for the wa-
ter according to the published terms and
conditions ; Bieker v. Lancaster, 7 Pa. Super.

Ct. 149.

A water company Is a quasi public corpo-

ration and by thie acceptance of its fran-

chises Is obliged to supply all persons along

the line of its mains without discrimination

and at uniform rates; Griffin v. Water Co.,

122 N. C. 206, 30 S. E. 319, 41 L. R. A. 240;
but the maximum rates which it Is allowed to

charge under its charter are not binding on
consumers if discriminating and unreason-

able; id. But where the city water works
were extended to an outlying section of the

city to serve persons living in summer cot-

tages for a part of the year only, the city

could lawfully charge a higher rate for wa-
ter so furnished' than in the centre of the

city, notwithstanding that the construction

of the works was a public use to be paid
for by taxation; Souther v. Gloucester, 187

Mass. 552, 73 N. E. 558, 69 L. R. A. 309;

and the placing of water meters In supply-

ing pipes to some but not all of the build-

ings of a city is not a violation of a statute

requiring the establishment of a uniform
scale of water rates ; Frothingham v. Bensen,
20 MI.sc. 132. 44 N. Y. Supp. 879.

In determining what is a fair rate to be
charged for water the 'actual present value

of the property and not its cost is to be taken

as the basis ; San Diego L. & T. Co. v. Jasper,

89 Fed. 274.

Under a constitutional provision reserving

to the legislature the power to regulate by
Its own act or through the instrumentality

of a municipality the rates to be charged by
a water company supplying such municipality

with water, the exercise of the power does
not Impair the obligation of a contract be-

tween the company and the city for higher

rates, where the company was created and
the contract made subsequent to the adoption
of the constitution; Tampa Waterworks Co.

v. Tampa, 199 U. S. 241, 26 Sup. Ct. 23, 50
L. Ed. 170, affirming Tampa v. Waterworks
Co., 45 Fla. 600, 34 South. 631.

A gas company cannot discriminate by
charging higher rates for gas used for light-

ing than for heating; Bally v. Gas-Fuel Co.,

193 Pa. 175, 44 Atl. 251.

The regulation of prices to be charged
consumers by gas companies is not one of

the general powers of municipal government
and In order to its exercise must be expressly

delected or fairly implied from some ex-

press power granted; Mills v. Chicago, 127
Fed. 731.

The courts may determine whether rates

of 'a gas company established by statute or

municipal ordinance are reasonable, but they
have no power to fix such rates; People's

Gas Light & Coke Co. v. Hale, 94 lU. App.
406.

The rates charged by a gas company hav-
ing the right to charge reasonable rates will

be presumed to be such in the absence of

proof to the contrary; Noblesville v. Gas &
Imp. Co., 157 Ind. 162, 60 N. E. 1032.

In the absence of a statute, a gas company
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may fix its own rates, subject to common-law
limitations and municipal regulations in its

charter ; Madison v. Gas & El. Co., 129 Wis.
249, 108 N. W. 65, 8 L. R. A. (N. S.) 529, 9
Ann. Cas. 819 ; so of an electric light com-
pany; Snell V. El. Light Co., 196 111. 626, '63

N. B. 1082, 58 L. R. A. 284, 89 Am. St. Rep.
341.

Where a public service corporation has a
monopoly (furnishing gas in a large city), its

"good-will" cannot be considered as an ele-

ment in ascertaining the value of the prop-

erty. Its franchises are property, and where
the state has permitted it to capitalize them,
their value at the time of such capitalization,

but not their increased value, should be in-

cluded in the value of the property. The
value of the property should be determined
at the time when the Inquiry is made, and,
as a general rule, the corporation is entitled

to the benefit of increased value. Franchises,
where the state has permitted them to be
capitalized, may be included at their valua-
tion at the time of such capitalization, but
not their increased value; Willcox v. Gas
Co., 212 U. S. 19, 29 Sup. Ct 192, 53 L. Ed.
382, 15 Ann. Cas. 1034.

Under a statute authorizing the consolida-

tion of gas companies and the issue of cap-

ital stock to the amount of the aggregate
value of the property, franchises, etc., of the

consolidated company, it has no contract

right to charge such a rate as to pay in per-

petuity a return on the original capitalization

without regard to depreciation; In re Re-

beechi, 51 Misc. 327, 100 N. Y. Supp. 335.

An act regulating the price of gas is not
unconstitutional, as impairing the right of

contract, provided the rate is not so low as
to deprive the stockholders of the right to

a reasonable profit on the actual value of

the plant and property; Richman v. Gas Co.,

186 N. Y. 209, 78 N. E. 871.

A municipal ordinance authorizing a nat-

ural gas company to charge certain monthly
or annual rates does not authorize the com-
pany to exact a meter rate from one person
alone if it is substantially higher than the
flat rate charged to other customers, but the
mere requirement that one consumer shall

pay by the meter rate, while others pay by
the fiat rate, Js not a violation of equal pro-

tection of the laws ; Indiana N. & I. Gas Co.

V. State, 158 Ind. 516, 63 N. E. 220, 57 L. R.
A. 761.

Where a statute fixing the maximum rates

for gas was attacked by the gas company
as unconstitutional, the consumers were en-

titled to a continuance of the service on a
payment of the rates so prescribed until de-

termination of the constitutional question,

the constitutionality of the statute being pre-

sumed until a judicial determination' to the

contrary ; Richman v. Gas Co., 114 App. Div.

216, 100 N. Y. Supp. 81, id., 186 N. X. 209,

78 N. E. 871.

The power of a state legislature to regu-

late telephone rates Is plenary notwithstand-

ing the instruments are patented; Central

Union Tel. Co. v. Bradbury, 106 Ind. 1, 5 N.

B. 721; after the company has accepted an
ordinance imposing limitations of rates, it

is estopped to deny' its validity on the,

ground of unreasonableness; Charles Simons
Sons Co. V. Tel. Co., 99 Md. 141, 57 Atl. 193,

63 L. R. A. 727.

The police power of the state to regulate

street car fares does not give the legislature

power to violate a charter contract fixing

them ; Indianapolis v. Trust Co., 83 Fed. 529,

27 C. C. A. 580.

An act of legislature limiting the fares of

a street railroad company to three cents does
not impair the obligation of any contract

made with the city when the company took
possession of the streets, as the city has no
power to determine such fares as against
the legislature; Indianapolis v. Navin, 151
Ind. 139, 47 N. E. 525, 51 N. E. 80, 41 L. B.
A. 337.

An ordinance, legally adopted, providing
that a street railway company shall not ex-

ceed a five cent fare, gives the company, upon
accepting it, a contract right to charge that
rate, which cannot be reduced by the city

without the consent of the compafly ; Detroit
V. R. Co., 184 U. S. 368, 22 Sup. Ct. 410, 46 L.

Ed. 592.

An act merely fixing the maximum rate of
toll to be charged by a turnpike does not
constitute a contract between the state and
the turnpike company, so as to deptive the
state of its power thereafter to modify or
regulate the rates; Covington & L. T. R. Co.
V. Sanford, 20 S. W. 1031, 14 Ky. Law Rep.
689; but the right to regulate tolls on a
railroad may be granted to the company by
the legislature, so as to render an attempt
by a succeeding legislature to fix the rates
an impairment of a contract within the
federal constitution; Pingree v. R. Co., 118
Mich. 314, 76 N. W. 635, 53 L. R. A. 274.

Rates charged on a turnpike must be es-

tablished by the company where. there is no
law or valid usage to the contrary; Wayne
P. Co. V. Bosworth, 91 Ind. 210.

Where a steamship company made a lower
rate to those merchants who would not ship
by a rival line, it was held there was no
illegal discrimination, since the concession
was offered to all who would conform to the
condition; Lough v. Outerbridge, 143 N. Y.
271, 38 N. E. 292, 25 L. R. A. 674, 42 Am. St.

Rep. 712. It is held not illegal to make
reductions to large customers as such ; as
transportation in large and small quantities

does not involve the same amount of trouble

and expense; 4 Nev. & M. 7; 4 C. B. N. S.

366 ; Silkman v. Board, 152 N. Y. 327, 46 N.
B. 612, 37 L. R. A. 827 (a water company)

;

contra, Scofield v. R. Co., 43 Ohio St. 571, 3
N. B. 907, 54 Am. Rep. 846 ; to charge lower
proportionate rates upon long press messages
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than upon ordinary short commercial mes-
sages; Western "Union Tel. Co. v. Pub. Co.,

181 U. S. 92, 21 Sup. Ct. 561, 45 L. Ed. 765,

affirming is. 58 Neb. 192, 78 N. W. 519; or

for hauling coal to a manufacturing com-
pany than to a coal dealer ; Hoover v. R. Co.,

.156 Pa. 220, 27 Atl. 282, 22 L. R. A. 263, 36
Am. St. Rep. 43 ; or for the transportation of

ten or more persons at a rate less than to

a single individual for a like transportation

on the same trip ; Interstate Commerce Com-
mission V. R. Co., 145 V. S. 263, 12 Sup. Ct.

844, 36 L. Ed. 699 ; or to charge a higher rate

to persons paying their fare on the train than
to those purchasing tickets at the place pro-

vided for that purpose ; Wilsey v. R. Co., 83

Ky. 511; or to charge a higher freight rate

on live stock than on dressed meat and
packing house products ; Interstate Commerce
Commission v. R. Co., 209 U. S. 108, 28 Sup.

Ct. 493, 52 L. Ed. 705. Railroads may not

discriminate against the people of any one
state, but are not necessarily bound to give

the same rates to the people of all the states

as the kind and amount and cost of business

vary in the several states; Smyth v. Ames,
169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819.

The charging or receiving a greater com-
pensation for the shorter than for the longer
haul is only forbidden when both are under
substantially similar circumstances and con-

ditions; Interstate Commercite Commission v.

R. Co., 50 Fed. 295 ; Behlmer v. R. Co., 71 id.

835; and competition in transportation does
not prevent substantially similar circumstanc-
es and conditions ; Louisville & N. R. Co. v.

Com., 104 Ky. 226, 46 S. W. 707, 47 S. W. 210,

598, 43 li. R. A. 541 (this suit involved the con-

struction of a state statute including a long
and short haul provision similar to that in

the act of congress to regulate commerce)

;

but the right of the carrier to take into con-

sideration the existence of competition as the

producing cause of dissimilar circumstances
and conditions was recognized ; Louisville & N.

R. Co. V. Behlmer, 175 U. S. 648, 20 Sup. Ct.

209, 44 L. Ed. 309 ; and allowed ; East Ten-
nessee, Va. & G. R. Co. V. Commission, 181 U.
S. 1, 21 Sup. Ct. 516, 45 L. Ed. 719, where it

was held that competition which is control-

ling on traffic and rates produces in and of
itself the dissimilarity of circumstances and
conditions described in the statute (revers-

ing East Tennessee, Va. & G. R. Co. v. Com-
mission, 99 Fed. 52, 39 C. C. A. 413) ; Inter-

state Commerce Commission v. R. Co., 168 U.
S. 144, 18 Sup. Ct. 45, 42 L. Ed. 414 ; Behlmer
V. R. Co., 71 Fed. 835; Interstate Commerce
Commission v. R. Co., 73 Fed. 409; Inter-

state Commerce Commission v. R. Co., 209

U. S. 108, 28 Sup. Ct. 493, 52 L. Ed. 705.

Ocean competition may constitute a dissimi-

lar condition; and circumstances and con-

ditions which exist beyond the seaboard of

the United States can be legitimately re-

garded for the purpose of justifying a dif-

ference in rates charged by railroads be-

tween import and domestic traffic; Texas

& P. Ry. Co. V. Commission, 162 IT. S. 197,

16 Sup. Ct. 666, 40 L. Ed. 940. The possibili-

ty of competition arising at a particular point

does not render freight rates to that point,

though higher than those for a longer haul

to "a point where competition prevails, ob-

noxious to the prohibition of the interstate

commerce act against a greater charge for

a shorter than for a longer haul under sub-

stantially similar circumstances and condi-

tions ; Interstate Commerce Commission v. R.

Co., 190 U. S. 273, 23 Sup. Ct. 687, 47 L.

Ed. 1047.

Where a railroad company charged one

coal company less for transportation than it

charged the plaintiffs, it was not a justifica-

tion that it was done in consideration of the

coal company selling coal to the railroad

company for its own use at a certain price

and of the compromise and settlement of a
claim of the coal company against the rail-

road company; Union Pac. Ry. Co. v. Good-

rldge, 149 U. S. 680, 13 Sup. Ct. 970, 37 L.

Ed. 896, 149 U. S. 680.

In the absence of congressional legislation,

public service corporations are amenable to

common law rules of the state of the forum
relative to discrimination in rates for inter-

state service ; Western Union Tel. Co. v. Pub.

Co., 181 U. S. 92, 21 Sup. Ct 561, 45 L. Ed.

765, affirming id. 58 Neb. 192, 78 N. W. 519.

see intebstate commeece commission;
Rebate.

RATIFICATION. An agreement to adopt
an act performed by another for us.

Express ratifications are those made in ex-

press and direct terms of assent. Implied
ratifications are such as the law presumes
from the acts of the principal; as, if Peter

buy goods for James, and the latter, knowing
the fact, receive them and apply them to his

own use.

Ratification of a contract implies an ex-

isting person on whose behalf the contract

might have been made at the time. There
cannot, in law, be a ratification of a con-

tract which could not have been made bind-

ing on the ratifier _at the time it was made,

because the ratifier was not then in exist

ence. McArthur v. Print. Co., 48 Minn. 319,

51 N. W. 216, 31 Am. St Rep. 653.

A party from whom a contract has been
wrung by duress must disclaim it on the re-

covery of freedom, subsequent recognition is

the equivalent of ratification; Sternbaek v.

Friedman, 23 Misc. Rep. 173, 50 N. X. Supp.

1025.

A ratification, to be efficacious, must be

made by a party who had power to do the

act in the first place, and it must be made
with knowledge of the material facts ; West-

ern N. Bank v. Armstrong, 152 U. S. 346, 14

Sup. Ct. 572, 38 L. Ed. 470.

Where there has been actual and positive

fraud, or the adverse party has acted mala

fide, there can be no such thing as a con-

firmation; Chamberlain v. McClurg, 8 W.
& S. (Pa.) 36. The ratification of the sign-
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Ing of a bond by an obligor whose signature

lias been forged, does not render him liable

tliereon, there being no new consideration;

McHugh V. Schuylkill Co., 67 Pa. 391, 5 Am.
Kep. 445; Workman v. Wright, 33 Ohio St.

405, 31 Am. Rep. 546; Pollock, Contr. 114.

But if a contract be merely against con-

science, then if a party, being fully informed
of all the circumstances of it and objections

to it-, voluntarily confirms it, his ratification

will stand; Negley v. Lindsay, 67 Pa. 217, 5

Am. Rep. 427; Hefner v. Vandolah, 62 111.

483, 14 Am. Rep. 106.

As to the ratification of a contract made
or an act done by a person claiming to act as
the agent, and as to the creation of an agen-

cy by the ratification of acts previously done,

see Peincipal and Agent.
As to ratification of treaties, see Teeiatt.

RATIHABITION. Confirmation; approba-
tion of a contract; ratification.

RATIO (Lat.). A reason; a cause; a
reckoning of an account.

RATIONABILIBUS DIVISIS, WRIT DE.
See De Ration a t.tbtjs Devisis.

RATIONABILIS PARS BONORUM. See
De Rationablle Paete Bonoeum; Reasona-
ble Paet.

RATIONE TENUR/E. By reason of ten-

ure.

RATTENING. The oiffence on the part of
members of a trades union, of causing the
tools, clothes, or other property of a work-
man to be taken away or hidden, in order to

compel him to join the union or cease work-
ing. 38 & 39 Vict. c. 86.

RAVINE. A long, deep, and narrow hol-

low, worn, by a stream or torrent of water;
a long, deep, and narrow hollow or pass
through the mountains. Long v. Boone Co.,

36 la. 60.

RAVISHED. In Pleading. A technical
word necessary in an Indictment for rape.

No other word or circumlocution will an-
swer. The defendant should be charged with
having "feloniously ravished" the prosecu-
trix, or woman, mentioned in the indictment

;

Bac. Abr. Indictment (G 1) ; Com. Dig. In-
dictment (G 6) ; Hawk. PI. Cr. 2, c. 25, s. 26

;

Cro. Car. 37 ; Co. Litt. 184, n. p ; Co. 2d Inst.

180 ; 1 East, PI. Cr. 447. The words "feloni-

ously did ravish and carnally know" imply
that the act was done forcibly and against
the will of the woman; Harman v. Com., 12
S. & R. (Pa.) 70. See 3 Chitty, Cr. L. 812.

RAVISHMENT. In Criminal Law. An un-
lawful taking of a woman, or of an heir in
ward. Rape, which see.

RAVISHMENT OF WARD. In English
Law. The marriage of an infant ward with-
out the consent of the guardian. It is pun-
ishable by statute Westminster 2, c. 35.

RE. FA. LO. See Refaix).

READING. The act of pronouncing aloud,

or of acquiring by actual inspection, a knowl-
edge of the contents of a writing or of a
printed document.
When a person signs or executes a paper,

it will be presumed that it has been read to

him ; see Pacific Guano Co. v. Anglin, "82 Ala.

496, 1 South. 852; New York L. Ins. Co. v.

'Fletcher, 117 U. S. 532, 6 Sup. Ct. 837, 29 L.
Ed. 934; Pennsylvania R. Co. v. Shay, 82
Pa. 203 ; but this presumption may be rebut-

ted.

See SlGNATUEE.
In the case of a blind testator, if the wlU

was not read to him, it cannot be sustained;
Harrison v. Rowan, 3 Wash. C. C. 580, Fed.
Cas. No. 6,141. When the testator was blind

and there are any circumstances giving rea-

sonable ground for suspicion of fraud or im-
pcsitlon, the burden is on those who support
the will to show that it was read to hiin;

Davis V. Rogers, 1 Houst. (Del.) 44.

Where one who cannot read or write Is

disqualified for jury service, the words mean
that he must be able to do so in the English
language ; Wright v. State, 12 Tex. App. 167.

READY. Prepared. The words, "I will

lie ready to," are held to imply a covenant.
1 RoUe, Abr. 519, pi. 8.

READY AND WILLING. Implies capacity
to act as well as disposition. 11 L. J. Ex.
322. See 5 Bing. N. C. 399; Tour Temps
Peist.

READY MONEY. A bequest of ready
money includes cash at the banker's, wheth-
er balance on current account, or a deposit,

or withdrawable after notice ; 12 L.- J. Ch.
385 ; 27 id. 797 ; but not unreceived dividends
on stock ; 18 L. J. Ch. 401 ; nor money in the
hands of a sales-master ; 9 Ir. Eq. Rep. 398

;

but it has been held that a debt would pass
under a bequest of ready money. 23 L. J.

Ch. 496.

REAL. At Common Law. A term which
is applied to land in its most enlarged signifi-

cation. Beat security, therefore, means the
security of mortgages or other incumbrances
afl-ecting lands. • 2 Atk. 806 ; s. c. 2 Ves. Sen.
547.

In Civil Law. That which relates to a
thing, whether it be movable or immovable,
lands or goods: thus, a reaj Injury is one
which is done to a thing, as a trespass to
property, whether it be real or personal in
the common-law sense. A real statute is

one which relates to a thing, in contradis-
tinction to such as relate to a person.

REAL ACTION. In Civn, Law. One by
which a person seeks to recover his property
which is in the possession of another. Dig.
50. 16. 16. It is to be brought against the
person who has possession.

At Common Law. One brought for the
specific recovery of lands, tenements, or
hereditaments. Stephen, PI. 3.

They are droitural when they are based
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upon the right of property, and pogaesaory
when based upon the right of possession.
Tliiey are either writs of right; writs of en-

try upon disseisin (which lie in the per, the
per et cui, or the post) , intrusion, or aliena-

tion ; v^rits ancestral possessory, as mort d'an-

cestor, aiel, besaiel, eossinage, or nuper obiit

Com. Dig. Actions (D 2). The former class

was divided into droitural, founded upon de-

mandant's own seisin, and ancestral droitur-

al upon the demandant's claim in respect of

a mere right descended to him from an^ an-

cestor. Possessory actions were divided in

the same way—as to the demandant's own
seisin and as to that of his ancestor.

These actions were always local, and were
to be brought in the country where the land
lay; Bracton 189, 414. They are now pretty

generally laid aside in practice, upon account
of the great nicety required in their manage-
ment, and the Inconvement length of their

process,—a much more expeditious method of

trying titles being since introduced by other

actions, personal and mixed. See Stearns;
Booth, Eeal Act. ; Bac. Abr. Actions; Com.
Dig. Actions; 3 Bla. Com. 118; AcTiow.

REAL ASSETS. See Assets.

REAL CHATTELS. See Chattel.

REAL CONTRACT. A contract respecting
real property. 3 Rep. 22 a.

In Civil Law. Those contracts which re-

quire the interposition of a thing (res) as
the subject of them. See Contbact.

REAL COVENANT. A covenant whereby
a man binds himself to pass a real thing, as
lands or tenements; as, a covenant to levy
a fine, etc. Shepp. Touchst. 161; Fitzh. N.
B. 145; Co. Litt 384 6.

A covenant, the obligation of which is so
connected with the realty that he who has
the latter is either entitled to the benefit of
or liable to perform the other. 2 Bla. Com.
304, Coleridge's note ; Stearns, Real Act 134

;

4 Kent 472.

A covenant by which the covenantor binds
his heirs. 2 Bla. Com. 304.

Those by which a single covenantor un-
dertakes the performance of the covenant.
It frequently happens that each one of sev-

eral covenantors binds himself to perform
singly the whole undertaking. The words
commonly used for this purpose are "sever-

ally," "each of us." Still more commonly
the undertaking is both joint and several.

It is the nature of the interest, and not
the form of the covenant, which determines
its character in this respect ; Calvert v. Brad-
ley, 16 How. (U. S.) 580, 14 L. Ed. 1066;
Capen v. Barrows, 1 Gray (Mass.) 376.

Very considerable confusion exists among
the authorities in the use of the term real

covenants. The definition of Blackstone
which determines the character of covenants

from the insertion or noninsertion of the

word "heir" by the covenantor, is pretty gen-

erally rejected. Of the other definitions, that

which makes a real covenant an obligation

to pass realty is the most ancient. The sec-

ond definition is that now ordinarily under-

stood when the term "real covenant" is em-

ployed. The benefit of such covenants will

always run with the land and can be enforc-

ed by any vendee, no matter how remote.

The burden, however, will not run with the

land so as to be capable of enforcement un-

less there be privity either of contract or es-

tate between the plaintiff and the defendant;

Spencer's Case, 1 Sm. L. O. 115. These cove-

nants are of various kinds. Some are used

in lieu of the ancient warranty. Of these the

most common are covenants of warranty,

both general and special, covenants of seisin,

that the vendor has a good right to convey,

for quiet enjoyment, for freedom from in-

cumbrances, and for further assurance.

Wms. R. P. 447. In regard to aU these, it

may be said that in England the right of

action passes to and vests in the party in

whose time the substantial breach occurs,

and who ultimately sustains injury: Rawle,

Gov. 324. In the United States, however,

the covenants for seisin, for right to convey,

and against incumbrances are usually con-

strued to be broken as soon as made and can-

not enure to the advantage of subsequent

grantees. Covenants of warranty and for

quiet enjoyment are, however, prospective,

and no breach occurs until eviction, actual or

constructive; id. 313. See Covenant, and
the various titles thereunder.

Other real covenants now in use are as

follows: either to preserve the inheritance,

as to keep in repair ; 9 B. & C. 505 ; Norman
V. Wells, 17 Wend. (N. T.) 148; Pollard v.

ShaafCer, 1 Dall. (U. S.) 210, 1 L. Ed. 104;

Kellogg V. Robinson, 6 Vt. 276, 27 Am. Dee.

550; 38 E. L. & E. 462; to keep buildings

insured, and reinstate them if burned; 5 B.

& Aid. 1; Thomas' Adm'rs v. Vonkapff's

Ex'rs, 6 Gill & J. (Md.) 372; to continue the

relation of landlord and tenant, as to pay
rent; Herbaugh v. Zentmyer, 2 Rawle (Pa.)

159; Hurst v. Rodney, 1 Wash. C. C. 375,

Fed. Gas. No. 6,937 ; to do suit to the lessor's

mill; 5 Co. 18; 1 B. & C. 410; to grind the

tenant's corn; Dunbar v. Jumper, 2 Yeates

(Pa.) 74; for the renewal of leases; Moore
159 ; or to protect the tenant in his enjoy-

ment of the prenUses, as to warrant and de-

fend, never to claim or assert title; Fair^

banks v. WUliamson, 7 Greenl. (Me.) 97;

Trull V. Eastman, 3 Mete. (Mass.) 121, 37

Am. Dec. 126; to release suit and service;

Co. Litt' 384 6/- to produce title-deeds in de-

fence of the grantee's title; Dig. tit. xxxii.

c. 27, i 99; 1 S. & S. 449; to supply water to

the premises ; 4 B. & Aid. 266 ; to draw wa-
ter off from a mill-pond; Morse v. Aldrlch,

19 Pick. (Mass.) 449; not to establish an-

other mill on the same stream; Norman v.

Wells, 17 Wend. (N. Y.) 136; not to erect

buildings on adjacent land ; Trustees of Wa-
tertown v. Cdwen, 4 Paige, Oh. (N. Y.) 510;
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to use the land in a specified manner; 13
Sim. 228; generally to create or preserve

easements for the benefit of the land grant-

ed; Keteltas v. Penfold, 4 E. D. Sm. (N. T.)

122; Weyman's Bx'rs v. Rlngold, 1 Bradf.

(N. Y.) 40. See 2 GreenL Ev. § 240; 2

Washb. R. P. 648; Spencer's Case, 1 Sm.
L. C. 115.

REAL EFFECTS. Real property. 1

Cowp. 307. See Bftects; Real Pbopeett.

REAL ESTATE. Landed property. See
Land ; Real Pbopebtt.

REAL ESTATE BROKER. One who en-

gages in the purchase and sale of real estate

as a business, and holds himself out to the
public In that character and capacity. Chad-
wick V. Collins, 26 Pa. 138.

Where a broker contracts to produce a pur-

chaser who shaU actually buy, he has per-

formed his contract by the production of one
financially able, with whom the owner actu-

ally makes an enforceable contract of sale;

Lunney v. Healey, 56 Neb. 313, 76 N. W. 558,

44 L. R. A. 593 ; Condict v. Cowdrey, 139 N.
T. 273, 34 N. E. 781; Middleton v. Thomp-
son, 163 Pa. 112, 29 Atl. 796 ; Halsey v. Mon-
teiro, 92 Va. 581, 24 S. B. 258; Donohue v.

Padden, 93 Wis. 20, 66 N. W. 804; Carpenter
V. Ryuders, 52 Mo. 278; Phelps v. Prusch,
83 Cal. 628, 23 Pac. 1111; Hungerford v.

Hicks, 39 Conn. 259; Wilson v. Mason, 158

111. 304, 42 N. B. 134, 49 Am. St Rep. 162;
Cassady v. Seeley, 69 la. 509, 29 N. W. 432.

In order to entitle a broker to commis-
sions, there must be an actual sale, vesting

a right to the purchase money in the vendor
and transferring the right of property to the

purchaser ; Ormsby v. Graham, 123 la. 202,

98 N. W. 724, where a consummated sale is

defined to be one consummated by such a
contract as will be enforced by the courts,

if enforcement be demanded.
If the purchaser is unable to complete the

sale and is obliged to pay a forfeit for his

default, the broker can recover no share of

such forfeit money, as his commission ; Kim-
berly v. Henderson, 2S Md. 515; and so

where a part of the purchase price has been

paid and the purchaser is unable to pay the

residue; Riggs v. Turnbull, 105 Md. 135, 66
Atl. 13, 8 L. R. A. (N. S.) 824, 11 Ann. Cas.

783.

Although the broker has spent time and
money in finding a buyer, yet if he fails or

abandons his effort or his authority is duly

terminated, he earns no commission although

he may have actually helped to bring about

a sale subsequently made and to parties in-

troduced by him, unless the broker's sale

fails by the fault of the principal or he ca-

priciously changes his mind, or the title is

defective ; Sibbald v. Iron Co., 83 N. X. 378,

38 Am. Rep. 441; Muldoon v. Muldoon, 133

Mass. 110; Rockwell v. Newton, 44 Conn.-

337; or because of certain erroneous repre-

sentations of the owner ; Dotson v. Milliken,

209 D. S. 237, 28 Sup. Ct 489, 52 I* Ed. 768.

A broker did not lose his commissions for

procuring a mortgage loan where It failed

because the lender demanded an indemnity

bond against Uens, the time for filing which

had elapsed, and refused to accept a cash

deposit with written evidence that no liens

existed; Silberberg v. Chipman, 42 Colo.

20, 93 Pac. 1130, 15 L. R. A. (N. S.) 187.

A statute providing that contracts with

brokers for the sale of land must be in writ-

ing and subscribed by the parties is constitu-

tional, and means no more than an exten-

sion of the statute of frauds ; Covey v. Hen-

ry, 71 Neb. 118, 98 N. W. 434; under a like

statute it was held that, where there was no

writing, a broker who had rendered services

could not recover commissions; Leimbach v.

Regner, 70 N. J. L. 608, 57 Atl. 138 ; to the

same effect, Jamison v. Hyde, 141 CaL 109,

74 Pac. 695; Marshall v. Trerise, 33 Mont.

28, 81 Pac. 400.

Authority to close a binding contract must
be sufficiently conferred; Weatherhead v.

Bttinger, 78 Ohio St. 104, 84 N. E. 598, 17

L. R. A. (N. S.) 210. Instructions to sell if

he can, and for certain price, is not authori-

ty to make a binding contract; Morris v.

Ruddy, 20 N. J. Eq. 236 ; nor is a letter stat-

ing what he would sell for; Gilbert v. Bax-
ter, 71 la. 327, 32 N. W. 364; Simmons v.

Kramer, 88 Va. 411, 13 S. E. 902; nor leav-

ing a Ust of property with a broker ; Halsell

V. Renfrew, 14 Okl. 674, 78 Pac. 118, 2 Ann.

Cas. 286. But it is held in England that

instructions to a broker to sell property,

with an agreement to pay a commission, au-

thorized the broker to make a binding con-

tract and sign it; [1900] 2 Ch. 267.

Where the contract with the agent stipu-

lates a definite time within which the agent
may sell, it gives the agent the exclusive

right to sell within the time and the princi-

pal cannot revoke the agency ; Levy v. Rothe,

17 Misc. Rep. 402, 39 N. Y. Supp. 1057;
Green v. Cole, 127 Mo. 587, 30 S. W. 135.

The broker takes the chance of the owner
making a sale himself; Gilbert v. Coons, 37
111. App. 448; Dole v. Sherwood, 41 Minn.

535, 43 N. W. 569, 5 L. R. A. 720, 16 Am. St.

Rep. 731; and in the absence of bad faith

the owner may, after the broker's time Umit
has expired, sell to a customer introduced by
the broker within the time limit; Page v.

Griffin, 71 Mo. App. 524; Neal v. Lehman, 11
Tex. Civ. App. 461, 34 S. W. 153 ; for a higher
price ; Decker v. Klingman, 149 Mich. 96, 112
N. W. 727; or a lower price; Loxley v.

Studebaker, 75 N. J. L. 599, 68 Atl. 98;

Brown v. Mason, 155 Cal. 155, 99 Pac. 867,

12 L. R. A. (N. S.) 328.

If, after the broker has been allowed a
reasonable time within which to produce a
buyer and effect a sale, he has failed to do

so and the seller fairly and in good faith

has terminated the agency and sought other

assistance by the aid of which a sale is con-

summated, it does not give the original bro-

ker a right to commissions because the pur-
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cLaser is one whom he introduced and the

final sale is in some degree aided or helped
forward by his previous unsuccessful efforts

;

Sibbald v. Iron Co., 83 N. T. 378, 38 Am.
Kep. 441, which was followed in Crowe v.

Trickey, 204 U. S. 228, 27 Sup. Ct. 275, 51

L. Ed. 454 (in the New York case the agent's

authority was revoked in bad faith before

the completion of the sale) ; Donovan v.

Weed, 182 N. Y. 43, 74 N. E. 563; Kelly v.

Marshall, 172 Pa. 396, 33 Atl. 690 ; Fultz v.

Wimer, 34 Kan. 576, 9 Pac. 316; Zeimer v.

Antisell, 75 Cal. 509, 17 Pac. 642; Ropes v.

Rosenfeld's Sons, 145 -Cal. 679, 79 Pac. 354;

11907] 2 Ir. Rep. 212.

Where two brokers endeavor to sell the

property to the same person, who afterwards

buys it, that agent earns the commission

who was the efficient and procuring "cause of

the sale; Votaw v. McKeever, 76 Kan. 870,

92 Pac. 1120; Jennings v. Trummer, 52 Or.

149, 96 Pac. 874, 23 L. R. A. (N. S.) 164, 132

Am. St. Rep. 680.

REAL EVIDENCE. Evidence of which
any object belonging to the class of things

is the source, persons also being included in

respect of such properties as belong to them
in common with things. This sort of evi-

dence may be either immediate, where the
thing comes under the cognizance of our
senses; or reported, where its existence is

related to us by others. Chamb. Best, Ev. 16.

REAL LAW. At Common Law. A popu-
lar term used to denote such parts of the

system of common law as concern or relate

to real property.

In Civil Law. A law which relates to spe-

cific property, whether movable or immova-
ble.

If real law in any given case relate to im-

movable property, it is limited in its opera-

tion to the territory within which that prop-

erty is situate, real estate being, both by the
common and continental laws, subject ex-

clusively to the laTvs of the government with-

in whose territory it is situate ; Story, Confl.

Ij. 426. See Lex Rei Sit^.

REAL PROPERTY. Land, and generally
whatever is erected or growing upon or affix-

ed to land. Lanpher v. Glenn, 37 Minn. 4,

33 N. W. 10. Also rights issuing out of, an-
nexed to, and exercisable within or about the

same. Annexations made by a stranger to

the soil of another without his consent be-

come the property of the owner of the soil

;

Britton, bk. 2, ch. 2, sec. 6, p. 856; 2 Kent
384 ; Simpkins v. Rogers, 15 111. 397 ; Webster
V. Potter, 105 Mass! 414 ; Bass v. R. Co., 82

Fed. 857, 27 C. C. A. 147, 39 L. R. A. 711.

When annexations are made by the owner
of the soil with the materials of another, so

long as the identity of the original materials

can be proved, the right of the original own-

er is not lost; White v. Twitchell, 25 Vt.

620, 60 Am. Dee. 294; Cochran v. Flint, 57

N. H. 514. Such property has the quality

of passing on the death of the owner to the

heir and not the executor. It may either be

corporeal or incorporeal. See Will. Real Pr.

12.

In respect to property, real and personal

correspond very nearly with itnmovaliles and
movables of the civil law. By the latter

"Mens" is a general term for property; and
these are classified into movable and im-

movable, and the latter are subdivided iato

corporeal and incorporeaL Guyot, Ripert.

Biens.

By immovables the civU law intended prop-

erty which could" not be removed at all, or

not without destroying the same, together

with such movables as are fixed to the free-

hold, or have been so fixed and are intended

to be again united with it, although at the

time severed therefrom. Taylor, Civ. L. 475.

Real property includes also some things

not strictly land or rights exercised or en-

gaged in reference thereto—such are offices

and dignities, which are so classed because

in ancient times such titles were annexed
to the ownership of various lands; Wms. R.

P. 8. Corodies and annuities are also some-

times classed as real property. Shares of

stock in railway and canal companies are in

England real property unless ma&e personal-

ty by act of parliament. In the United

States they are personalty independent of

statutory enactment; 2 Kent 340. Some in-

terests in lands are regarded as personal

property, and are governed by the rules re-

lating thereto—such are terms of years of

lands. Such interests are known as chattels

real ; 2 Bla. Com. 386.

Though the term real, as applied to prop-

erty, in distinction from personal, is now so

familiar, it is one of a somewhat recent in-

troduction. While the feudal law prevailed,

the terms in use in its stead were lands, ten-

ements, or hereditaments. These acquired

the epithet of real from the nature of the

remedy applied by law for the recovery of

them, as distinguished from that provided
in case of injuries, contracts broken, and the

like. In the one cafee the claimant or de-

mandant recovered the real thing sued for,

—the land itself,—while, ordinarily, in the

other he could only recover recompense in

the form of pecuniary damages.
The term, it is said, as a means of designa-

tion, did not come into general use until aft-

er the feudal system had lost its hold, nor

till even as late as the commencement of the

seventeenth century. One of the earliest

cases in which the courts applied the distinc-

tive terms of real and personal to estates,

without any words of explanation, is said to

have been that of Wind v. Jekyl, 1 P. Wms.
575 ; Wms. R. P. 66.

Corporeal hereditaments comprise land and
whatever is erected or growing upon or af-

fixed thereto, Including whatever is beneath

or above the surface, "usque ad orcum" as

well as "usque ad coelum;" 2 Bla. Com. 17;



REAL PKOPERTT 2817 REAL PROPERTY

Co. Litt. 4 a. Houses, trees, growing crops,

and other articles fixed to the soil, though
usually classed as realty, may under certain

circumstances and for certain purposes ac-

quire the character of personalty. Thus if

one erect a building on the land of another
with the latter's consent, it is the personal

estate of the builder and may be levied on
by his creditors as such; Ashmun v. Wil-

liams, 8 Pick. (Mass.) 402; Merchants' N.
Bk. V. Stanton, 55 Minn. 211, 56 N. W. 821,

43 Am. St. Rep. 491 ; see Richards v. Eleva-

tor Co., 159 U. S. 483, 16 Sup. Ct. 53, 40 L.

Ed. 225 ; but if he fail to remove it within a
reasonable time after being ejected from the

land, it becomes a part of the realty; Tur-
ner V. Kennedy, 57 Minn. 104, 58 N. W. 823.

If it is sold to the owner of the soil, it be-

comes real property ; Oliver v. Brown, 80 Me.
542, 15 Atl. 599. So If a nurseryman plant

trees upon land leased for the purpose of

grovring them for the market, the trees are
deemed personalty ; Miller v. Baker, 1 Mete.

(Mass.) 27; 4 Taunt. 316. So where the

owner of land sells growing trees (not in a

nursery to be cut by the vendee), they will

be deemed to pass as personalty where the

contract gives no right to the vendee to al-

low them to remain upon the land ; Claflin v.

Carpenter, 4 Mete. (Mass.) 580, 38 Am. Dec.

381 ; 9 B. & C. 561. But where there is an
understanding, express or implied, that the

trees may remain upon the land and be cut

at the pleasure of the vendee, then the prop-

erty in the trees is deemed real; Clap v.

Draper, 4 Mass. 266, 3 Am. Dec. 215; 01m-
stead V. Niles, 7 N. H. 522. So crops, while

growing, planted by the owner of the land,

are a part of the real estate ; but if sold by
idm when fit for harvesting, they become
personalty ; 5 B. & C. 829 ; and a sale of such

crops, though not fit for harvest, has been
held good as personalty; Craddock v. Rid-

dlesbarger, 2 Dana (Ky.) 206; Stambaugh v.

Yeates, 2 Rawle (Pa.) 161. See Bmbie-
MENTS ; Mines and Mining.

Profits which are the spontaneous fruits

of the earth or its permanent fruits are real

estate, but the com and other growth of the
earth which are produced annually by labor

and industry, called fructus industriales, are
regarded as personal chattels; Mabry v.

Harp, 53 Kan. 398, 36 Pac. 743; O'Donnell
V. Brehen, 36 N. J. I/. 257.

Turpentine run into boxes in a state to be
dipped up is personal property; Branch v.

Morrison, 50 N. C. 16, 69 Am. Dec. 770;
Eichburger v. Rose, 90 Miss. 806, 44 South.
69; so of crude turpentine which has form-
ed on the body of a tree and is usually
known as "scrape" ; it belongs to the person
who has lawfully produced it by cultivation
and is property classed with fruotus indus-
triales; Lewis V. McNatt, 65 N. C. 63.

Rails not set in a fence are no part of the
realty; Robertson v. Phillips, 3 6. Greene
(Iowa) 220.

Bouv.—177

A dam is not necessarily real estate. If

built by one person on the land of another,

•with his consent, It would be personal es-

tate; Southard v. Hill, 44 Me. 92, 69 Am.
Dec. 85.

Improvement claims are regarded as chat-

tels; McTeer's Lessee v. Buttorff, 4 Yeates
(Pa.) 300.

A title deed Is a personal chattel, but It Is

so connected with and essential to the owner-
ship of real estate that it descends with it

to the heir; WUson v. Rybolt, 17 Ind. 391,

79 Am. Dec. 486.

Manure made upon a farm in the usual
manner for consumption of Its products
would be a part of the real estate; while

If made from products purchased and brought
onto the lan4 by the tenant, as in case of a
livery-stable, it would be personal; Daniels
V. Pond, 21 Pick. (Mass.) 367, 32 Am. Dec.
269; Middlebrook v. Corwin, 15 Wend. (N.
Y.) 169; Plumer v. Plumer, 30 N. H. 558.

See Manube.
There are a large number of articles

known as fixtures, which, though originally

wholly movable and personal in their na-
ture, have acquired, by having been affixed

to real estate or applied to use in connection
with it, the character of realty. See Fix-
tubes.

The intention of the parties immediately
concerned, who have agreed that property
annexed to the soil shall retain its charac-
ter as personalty, will prevail except as
against innocent purchasers without notice,
unless the property be of such a nature that
it necessarily becomes incorporated into and
a part of the realty by the act and manner
of annexation; Binkley v. Forkner, 117 Ind.

176, 19 N. E. 753, 3 L. R. A. 33.

The debris of a fire is realty ; Guernsey v.

Phinizy, 113 Ga. 898, 39 S. E. 402, 84 Am.
St. Rep. 270.

Equity will, in many instances, for the
sake of enforcing and preserving the rights
oC parties interested, regard realty as con-
verted into personalty and personalty as con-
verted into realty, although no such change
may actually have taken place. So where
realty is devised to executors with direction

to sell, it is Immediately considered as per-

sonalty; 1 Bro. C. C. 497; Craig v. Leslie,

3 Wheat (U. S.) 563, 4 L. Ed. 460; Appeal
of McClure, 72 Pa. 417. So where money is

directed to be laid out in lands, it will be
deemed realty for purposes of descent even
before the purchase; 1 Bro. C. C. 503. But
such direction must be Imperative, otherwise
no such result ensues ; 3 Atk. 255 ; L. R. 7

Bq. 226; Bleight v. Bank, 10 Pa. 131. So
realty owned by a partnership will be deem-
ed personalty for the purposes of the part-

nership ; 3 Kent 39 ; Foster v. Barnes, 81 Pa.

377; Clagett v. Kilbourne, 1 Black (U. S.)

346, 17 L. Ed. 213; Sigourney v. Munn, 7

Conn. 11. And in Pennsylvania the moment
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a corporation has exercised its right to con-
demn lan^, conversion takes place.'

See Pabtnership; Conversion; Incobpo-
REAL Hereditaments ; Land Tbansfke ; Reg-
ISTEATION.

REAL STATUTES. Statutes which have
property for their principal object, and do
not speak of persons, except in relation to

property. Sto. Confl. L. § 13.

REAL THINGS. Things substantial and
Immovable, and the rights and profits annex-
ed to or issuing out of them. 1 Steph. Com.
167.

REALM. A kingdom; a country. 1 Taunt.
270; 4 Camp. 289; Rose 387.

REALTY. A term sometimes used as a
collective noun for real property or, estate

—

more generally to imply that that of which
it is spoken is of the nature or character of

real property or estate. See Real Pbopeett.

REAR. The word has been held not nec-

essarily to mean directly behind. Read v.

Clarke, 109 Mass. 82.

REASON. That power by which we dis-

tinguish truth from falsehood and right from
wrong, and by which we are enabled to com-
bine means for the attainment of particular

ends. Encyclopgdie ; Shelf. Lun. Introd.

xxvi. Ratio in jure wquitas integra.

A man deprived of reason is not, in many
cases, criminally responsible for his acts,

nor can he enter into any contract.

Reason is called the soul of the law; for

when the reason ceases' the law itself ceases.

Co. Litt. 97, 183: 1 Bla. Com. 70: 7 Toul-
lier, n. 566 ; Maxims, Gessante ratione, etc.

REASONABLE. Conformable or agreea-

ble to reason; just; rational.

REASONABLE ACT. This term signifies

such an act as the law requires. When an
act is unnecessary, a party will not be re-

quired to perform it as a reasonable act; 9

Price 43 ; Piatt, Cov. 342, 157.

REASONABLE AND PROBABLE CAUSE.
In Malicious Prosecution. See that title,

REASONABLE CARE. That care and
foresight which men of ordinary prudence
are accustomed to employ. Johnson v. R.

Co., 6 Duer (N. Y.) 646. It is synonymous
' with ordinary care; Cronk v. R. Co., 3 S.

Dak. 93, 52 N. W. 420 ; see Levering v. Ins.

Co., 42 Mo. 95, 97 Am. Dec. 320; or due care;

.
Butterfield v. R. Corp., 10 Allen (Mass.) 532,

87 Am. Dec. 678. See Caeb ; Due Cabe ;' Neg-
ligence; Okdinaby Cake.

REASONABLE DOUBT. See Doubt.

REASONABLE EXPECTATION. Within
the meaning of the English bankruptcy act

of 1883, one who begins business without
capital and with a mortgage on all his assets,

is held to have contracted his debts without
reasonable or probable ground of expecta-

tion of being able to pay. 14 Q. B. D. 600.

REASONABLE FACILITIES. See FacH/-

ities.

REASONABLE PART. The share of a
wife and children in a man's personal estate,

of which, in early times, they could not be

deprived.

REASONABLE PORTION. A power to

charge an estate with reasonable portions or

fortunes for younger children and for their

maintenance and education is sufficiently cer-

tain to be capable of execution, and the word
reasonable there is applicable not only to the

amount of the portion, but also to the time

and occasion on which the child would want
it. Beatty 318.

REASONABLE QUESTION. See Ques-

tion.

. REASONABLE RATES. See Intebstatb

CoMMEBCE Commission; Rates.

REASONABLE SKILL. Such skill as is

ordinarily possessed and exercised by persons

of common capacity, engaged in the same
business or employment. Mechanics Bank at

Baltimore v. Bank, 6 Mete. 26;

REASONABLE TIME.- The English law,

which in this respect has been adopted by
us, frequently requires things to be done
within a reasonable time; but what a rea-

sonable time is, it does not define : guam
longum debet esse rationaiile tempus non
definitur in lege, sed pendet ex discretione

jnsticiariorum. Co. Litt. 50.
•

The question of reasonable time is left to

be fixed by circumstances and the usages of

business. A bill of exchange must be pre-

sented within a reasonable time; Chitty,

Bills 197-202. An abandonment must be
niade within a reasonable time after advice

received of the loss ; Marsh. Ins. 589.

The commercial code of France fixes a
time in both these cases, which varies In

proportion to the distance.. See Code de
Com. 1. 1, t. 8, s. 1, § 10, art. 160 ; id. 1. 5, t
10, s. 3, art. 378. See Notice of Dishonoe;
Pbotest.

Where the facts are admitted or clearly

proved, what is a reasonable time 'is a ques-

tion Of law for the court depending upon all

the circumstances of the case; Paine v. R.

Co., 118 U. S. 152, 6 Sup. Ct 1023, 30 L. Ed.

193.

It has been held that where the question

of reasonable time is one affected by many
diflferent circumstances with respect to which
no definite rule of law has been laid down,

it is a question for the jury ; Loomis v. Sup-

ply Co., 81 Conn. 343, 71 Atl. 358 (in a sale).

It is a question for the court when by a se-

ries of decisions on the same data it has been

rendered certain; Hamilton v. Ins. Co., 61

Fed. 379, 9 C. C. A. 530, 22 U. S. App. 164.

REASSURANCE. When an insurer is de-

sirous of lessening his liability, he may pro-

cure some other insurer to insure him tiovc
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loss for the insurance he has made: this is

called reassurance.

RE-ATTACHMENT. A second attachment
of him who has formerly attached and dis-

missed the court without day, by the not
coming of the justices, or some such casual-

ty. Reg. Orig. 35.

REBATE. In Mercantile Law. Discount;
the abatement of interest in consequence of

prompt payment. An allowance by way of

discount or drawback.
• The allowance of rebates Is a common
method by which common carriers discrimi-

nrite between shippers; the practice is un-

lawful; and a contract to procure rebates

from railroad companies for a shipper is

void as .being in violation of the provisions

of the interstate commerce law,; Parks v.

Packing Co., 6 Misc. 570, 27 N. T. Supp. 289.

Rebate, as used in the interstate commerce
act and its amendments, refers only to such

a discount, reduction or draw-back as cre-

ates a discrimination in favor of a particu-

lar shipper and against other shippers in

like situations, and destroys that equality

of treatment which it is the great purpose of

the law to enforce; American Sugar Ref. Co.

V. R. Co., 207 Fed. 733, 125 G. O. A. 251.

Under the act of Congress of February 4,

1887 (CuUom Act), the standard of compar-
ison was the treatment of other shippers. It

was necessary to prove, not only that the fa-

vored shipper really paid less than the pub-
lished rate, but also that other shippers paid

the full rate, or a greater rate than that of

the favored shipper. Under the Elkins Act
the standard of comparison is the published

rate. It is only necessary to prove that the

favored shipper has had his property trans-

ported at a less rate than that published and
filed; Chicago & A. R. Co. v. U. S., 156 Fed.

558, 84 C. C. A. 324, 26 L. R. A. (N. S.) 551.

An allowance to a packer of a certain sum
per car for the use of his plant tracks in

hauling his freight to the railroad line, be-

ing in the form of a refund of terminal
charges, is an illegal rebate under the Elkins
Act; Chicago & A. R. Co. v. U. S., 212 U.

S. 563, 29 Sup. Ct. 689, 33 L. Ed. 653.

An allowance to a shipper for the use of

his private tap line is a rebate and illegal un-

der the Elkins Act; Central Yellow Pine
Ass'n V. Ry. Co., 10 Inter-St. Com. Rep. 193,

505; or for elevator service; In re Allow-
ances to Elevators by Union Pac. R.Co., 13
Inter-St. Com. Rep. 498; or for the han-
dling of cars by a shipper within its plant;

General Electric Co. v. R. Co., 14 Inter-St.

Com. Rep. 237; or for the construction and
use by the shipper of a tie hoist; Chesa-
peake & O. Ry. Co. V. Lumber Co., 174 Fed.

107, 98 C. C. A. 81; but it is also held that a

carrier may compensate a shipper for serv-

ices rendered and instrumentalities furnish-

ed in connection with its own shipments; if

the amount is reasonable, it is not a pro-

hibited rebate or discrimination, even if the

carrier does not allow other shippers to ren-

der and furnish similar services and instru-

mentalities and compensate them therefor;

U. S. V. R. Co., 231 U. S. 274, 34 Sup. Ct. 75,

58 L. Ed. .

Where there is a continuous carriage from

Kansas City to New York at a concession

from the legal rate for part of the carriage,

it is a single continuing offense and not a

series of offenses, although It is continuous-

ly committed In each district through which

the goods are transported, at the prohibit-

ed rate; Armour Packing Co. v. U. S., 209

U. S. 57> 28 Sup. Ct. .428, 52 L. Ed. 681;

and the provision of the Elkins Act, making
the offense triable in any Federal district

through which such transportation is had, is

not in violation of the sixth amendment to

the constitution requiring a prosecution to

be had in the state or district where the of-

fense is committed; Armour Packing Co. v.

U. S., 209 U. S. 57, 28 Sup. Ct. 428, 52 L. Ed.

681. The court within whose jurisdiction a
fraudulent scheme is first devised has juris-

diction of the offense, regardless of where
the formal contract was executed; Thomas
V. U. S., 156 Fed. 897, 84 C. C. A. 477, 17 L.

R. A. (N. S.) 720 (under the Elkins Act).

The return to an applicant for life insur-

ance by the agent of a part of his commis-
sion is not within a statute forbidding re-

bates by life insurance companies, so as to

avoid the policy; Interstate Life Assur.

Co. V. Dalton, 165 Fed. 176, 91 C. C. A. 210,

23 L. R. A. (N. S.) 722; contra, Heffron
V. Daly, 133 Mich. 613, 95 N. W. 714. If the

agent rebate against his company's consent,

it is not liable to the statutory penalty ; Equi-

table Life Assur. Soc. v. Com., 121 Ky. 543,

89 S. W. 537.

REBEL. A citizen or subject who unjustly
and unla'wfuly takes up arms against the
constituted authorities of the nation, to de-

prive them of the supreme power, either by
resisting their lawful and constitutional or-

ders in some particular matter or to impose
on them conditions. Vattel, Droit des Gens,
liv. 3, § 328. In another sense, it signifies a
refusal to obey a superior or the commands
of a court.

REBELLION. The taking up arms trai-

torously against the government. The forci-

ble opposition and resistance to the laws and
process lawfully issued.

Insurrection, sedition, rebellion, revolt, and
mutiny express action directed against gov-
ernment or authority, while riot has this Im-
plication only incidentally, if at all. They
express actual and open resistance to author-
ity. Except sedition, which may be secret

or open, and_ often is only of a nature to lead

to overt acts. An insurrection goes beyond
sedition, in that it is an actual arising

against the government. Rebellion goes be-

yond insurrection in aim, being an attempt
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actually to overthrow the government, while
an insurrection seeks only some change of

minor importance. A rebellion Is generally
on a larger scale than an insurrection. A
revolt ha^ generally the same aim as a re-

bellion, but it is on a smaller scale. A revolt

may be against military government, but Is

generally lilie insurrection, sedition, and re-

bellion against civil government. A mutiny is

organized resistance to law in an army or

navy, and sometimes a similar act by an in-

dividual. The success of a rebellion often

dignifies it with the name of a revolution.

Cent. Diet.

One who. incites, etc., rebellion or insurrec-

tion against the United States or gives aid

or comfort thereto shall be imprisoned not
more than ten years or fined not more than

$10, or both ; and be incapable of holding of-

fice under the United States Or. Code, § 4.

When a rebellion has broken out in any
state, the rebel cruisers may be treated as

pirates by the established government, if the

rebel government has not fjeen recognized as

belligerent by the parent state or by foreign

nations; but the right ceases to exist on the

recognition of the rebels as belligerents;

Miller v. U. S., 11 Wall. (U. S.) 268, 20 L. Ed.
135; Boyd's Wheat. Int. Law 169.

REBELLION, COMMISSION OF. In Old

English Practice. A writ issuing out of chan-
cery to compel the defendant to appear.

REBOUTER. To repel or bar. The action

of the heir by the warranty of his ancestor

is called to rebut or repel.

REBUS SIC STANTIBUS. A name given

to a tacit condition, said to attach to all trea-

ties, that they shall cease to be obligatory so

soon as the state of facts and conditions up-

on which they were founded has substantially

changed. Taylor, Int. L. § 394; 1 Oppen-
heim. Int. L. 550; Grotius, ch. XVI, § XXV;
Vattel B. 2, c. 13, § 200 ; Hall, Int L. § 116

;

Hershey, Int. Pub. L. 319.

The change of government from a monar-
chy to a republic was treated as not termi-

nating treaties; 5 Moore, Dig. Int. L. 335;
nor a successful revolution ; id. 337; nor an
alliance of one of the treaty powers with a
third power; id. But as the result of the
changes in the state of ISurope effected by
the wars of Napoleon, all the treaties of the
United States with European powers were
considered as terminated, excepting only one
with Spain of 1795; id. 338.

REBUT. To contradict ; to do away.

REBUTTABLE PRESUMPTION. See Pre-
sumption.

REBUTTAL. See Rebutting Evidbnce.

REBUTTER. In Pleading. Thenameofthe
defendant's answer to the plaintiff's surre-

joinder. It is governed by the same rules as

the rejoinder. Comyns, Dig. Pleader (K).

See PLEADINGS.

REBUTTING EVIDENCE. That evidence

which is given by a party in the cause to

explain, repel, counteract, or disprove facts

given in evidence on the other side. The
term rebutting evidence is more particularly

applied to that evidence given by the plain-

tiff to explain or repel the evidence given by
the defendant.

It is a general rule that anything may be
given as rebutting evidence which is a direct

reply to that produced on the other side;

Scott V. Woodward, 2 McOord (S. 0.) 161;
and the proof of circumstances may be offer-

ed to rebut the most positive testimony; Nel-

son V. U. S., 1 Pet. O. C. 235, Fed. Oas. No.

10,116. It is within the discretion of the

court to allow evidence in rebuttal which
should have been offered in chief; Simons
V. People, 150 111. 1019, 36 N. E. 1019.

But there are several rules which exclude

all rebutting evidence. A party cannot im-

peach his own witness, though he may dis-

prove, by other witnesses, matters to which
he has testified ; Gray v. Gray, 3 Ldtt. (Ky.)

465; nor can he rebut or contradict what a

witness has sworn to which is immaterial to

the issue; Smith v. Henry, 2 Bail. (S. C.)

118.

Parties and privies are estopped from con-

tradicting a written instrument bf parol

proof ; but this rule does not apply to stran-

gers; Overseers of BerUn v. Overseers, 10

Johns. (N. X.) 229. But the parties may
prove that before breach the agreement was
abandoned, or annullelj by a subsequent

agreement not in writing ; Buel v. Miller, 4

N. H. 196. And when the writing was made
by another, as where the log-book stated a

desertion; the party affected by it may prove

that the entry was false or made by mistake

;

Orne v. Townsend, 4 Mas. 541, Fed. Oas. No.

10,583. It is within the discretion of a trial

court to permit witnesses to, be called ia re-

buttal wJiose testimony is in support of that

given in chief ; Kansas City, Ft. S. & M. R.

Co. V. McDonald, 51 Fed. 178, 2 O. C. A. 153,

4 U. S. App. 563.

RECALL. In International Law. To de-

prive a minister of his functions; to super-

sede him.

Where a mission to a foreign country is

terminated by a formal letter of recall, the

minister usually delivers a copy thereof to

the minister or secretary of foreign affairs,

obtains an audience of the sovereign or chief

executive, and delivers or exhibits the orig-

inal of his recall. If lie is recalled at the re-

quest of the government to which he is ac-

credited, he would neither ask nor receive an

audience of leave. If recalled on account of

a misunderstanding between the two govern-

ments, it must depend upon circumstances

whether a formal letter of recall is to be

sent to him or whether he may quit the res-

idence without waiting for it; also as to

whether he sha.ll demand or the sovereign
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shall grant him an audience of leave; 1 Hall.

Int. L. 365. See Letteb or Recall; Minis-
ter.

As to the recall of officials and of judicial

decisions, see Initiative, Kefeeendum and
Recall.

RECALL A JUDGMENT. To reverse a
judgment on a matter of fact.

RECAPTION. The act of a person who
has been deprived of the custody of another,

to which he is legally entitled, by which he
regains the peaceable custody of such person

;

OB of the owner of personal or real property
who has been deprived of his possession, by
which he retakes possession peaceably.
In each of these cases the law allows the

recaption of the person or of the property,

provided he can do so without occasioning

a breach of the peace or an injury to a third

person who has not been a party to the
wrong. Co. 3d Inst. 134; 2 Rolle, Abr. 565;

3 Bla. Co.m. 5.

The right of recaption of a person is con-

fined to a husband, in retaking his wife; a
parent, his child, of whom he has the cus-

tody ; a master, his apprentice ; and, accord-

ing to Blackstone, a master, his servant,

—

but this must be limited to a servant who
assents to the recaption: in these cases, the

party injured may peaceably enter the house
of the wrong-doer, without a demand being

first made, the outer door being open, and
take and carry away the person wrongfully
detained. He may also enter peaceably into

the house of a person harboring, whp was not
concerned in the original abduction ; 8 Bingh.
186.

The same principles extend to the right of
recaption of personal property. The true
owner of goods wrongfully taken may re-

take them if he can, even from a third party,

using (It is said) whatever force is reasona-
bly necessary ; Pollock. Torts 361 ; and may
enter, for that purpose, on the first taker's

land, but not on a third person's land, unless,
it is said, the original taking was felonious,
or, perhaps, after the goods have been claim-

- ed and the occupier of the land has refused
to deliver them up ; id.

In the recaption of real .estate, the owner
may, in the absence of the occupier, break
open the outer door of a house and take pos-
session; but if in regaining his possession the
party be guilty of a forcible entry and breach
of the peace, he may be indicted; but the
wrong-doer, or person who had no right to
the possession, cannot sustain any action for
such forcible regaining possession merely; 1
Chitty, Pr, 646. See Cooley ; Pollock, Torts.

RECAPTURE. The recovery from the ene-
my, by a force friendly to the former owner,
of a prize by him captured.

It seems incumbent on fellow-citizens, and
it is of course equally the duty of allies, to
rescue each other from the enemy when there

is a reasonable prospect of success ; 3 C. Rob.

224.

By R. S. § 4652, if a vessel or other prop-

erty shall have been captured by any force

hostile to the United States, and shall be re-

captured, not having been condemned as

prize before recapture, meet and competent

salvage shall be awarded, according to the

circumstances of each case. If it be United

States property, it shall be restored to the

United States, and the court shall order the

Treasury to pay salvage, costs and ex-

penses. If it belonged to persons residing

within or under the protection of the United

States, It shall be restored to them upon pay-

ment of salvage, etc. ; if under any foreign

country in amity with the United States, and
by the law or usage of such country the prop-

erty of a citizen of the United States would
be restored in like circumstances, it shall

be restored upon such terms as the law of

such country would require of a United States

citizen in like circumstances, otherwise upon
the payment of salvage, etc., as the court

shall order. The salvage is decreed to the

captors. Where there has been no capture
there can be no recapture; Oakes v. U. S.,

174 U. S. 793, 19 Sup. Ct 864, 43 L. Ed. 1169.

Salvage is not generally allowed on the re-

capture of neutral property, unless there be
danger of condemnation, or such unjustifiable

conduct on the part of the government of the
captors as to bring the property into jeopar-

dy ; 6 0. Rob. 410 ; Talbot v. Seeman, 1 Cra.
(U. S.) 1, 2 L. Ed. 15. To entitle a party to

salvage there must have been actual or con-

structive capture ; but it is sufficient if the
property was completely under the dominion
of the enemy ; 3 C. Rob. 305 ; it is a recap-
ture if the prize was actually rescued from
the grasp of the hostile captor; id.; 3 PhiU.
Int. L. 638. Where the enemy has captured
a ship and then abandoned her and she is

recaptured, she is to be restored on payment
of salvage, but the rate of salvage is discre-

tionary; 6 C. Rob. 273; but if the abandon-
ment be caused by terror of a hostile fleet, it

is a recapture ; id.

The distinction between the recapture of
the property of a belligerent and that of a
neutral must be carefully observed. In the
former case international law decrees that
title to the recaptured property vests imme-
diately in the state making the capture, leav-
ing it to the municipal law of that state to
decide whether the property shall be restor-
ed to the original owners and upon what con-
ditions. In the case of a neutral vessel, re-

capture can only confer upon the recaptor
state the rights which were possessed hy the
state from which the vessel was recaptured,
that is to say, a title subject to the decision
of a prize court that the neutral vessel is

subject to condemnation. When the courts
of the captor state have decided that the ves-
sel would have been subject to condemna-
tion, it then remains for the municipal law
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of the state to determine the amount of sal-

vage due by the neutral.
Where a prize is abandoned and brought

into court by neutral salvors, a neutral court
has jurisdiction to decree salvage, but can-
not restore the property to the original own-
er ; neutral nations ought not to inquire in-

to the validity of a capture as between bellig-

erents; McDonough v. Dannery, 3 Dall. (U.
S.) 188, 1 U Ed. 563.

Recapture can be made by a non-commis-
sioned vessel; 3 C. Rob. 229.

In Great Britain prize statutes were for-

merly passed at the beginning of every war.
The Naval Prize Act, 1864, provides that, as
between subjects, the right to recover pos-

session is preserved forever, except where
the vessel, after capture, has been fitted out

by the enemy for war. The right is subject,

when the recapture is by a public ship, to

the payment of one-eighth salvage or when
the recapture is made under circumstances
of special difficulty or danger, more than one-

eighth, but not exceeding one-fourth. The
French rule is to restore a vessel recaptured
by a public vessel on the payment of one-

thirtieth of the value, if recaptured within
twenty-four hours; if after that time, the
salvage is one-tenth.

If the prize has been duly condemned and
sold to a neutral purchaser by the captors,

that title prevails against the original own-
ers and the recaptors, both under the English
and American rule. But such condemnation
must be in a competent prize court of the
belligerents and not one held in neutral ter-

ritory ; 1 0. Rob. 135.

A recaptured vessel may be permitted, un-
der the English act of 1864, to continue her
voyage, or be brought in at once for adjudi-
cation; in the former case the recaptor does
not lose his right to salvage. If she does
not return to a port of the kingdom within
six months, the recaptor may proceed in the
admiralty, for. his salvage.

See Infea PeffisiDiA; Neutrality; Post-
liminium; Peize; Salvage.

RECEIPT. A written acknowledgment of
payment of money or delivery of chattels.

It is executed by the person to whom the
delivery or payment is made, and may be us-

ed as evidence against him, on the general
principle which allows the admission or dec-
laration of a party to be given in evidence
against himself. As an instrument of evi-

dence, the receipt of one person is, in gener-
al, inoperative against another, although of-

ten useful as a voucher in the private set-

tlement of accounts; and the statutes of

some states make receipts for small pay-
ments made by executors, etc., evidence of

the payment on a settlement of their ac-

counts. And receipts of public ofiBcers are
sometimes admissible per se; State Bank v.

Kaln, 1 Breese (111.) 75. It is essential to a
receipt that it acknowledge the payment or

delivery referred to ; Russ. & R. 227 ; 7 0. &
P. 549. And under the stamp laws a delivery

or payment must be stated; 1 Camp. 499.

Also the receipt must, from the nature of

the case, be in writing, and must be deliv-

ered to the debtor ; for a memorandum of

payment made by the creditor In his own
books Is no receipt ; 2 B. & Aid. 501, n.

;

Hunter v. Campbell, 1 Spears (S. C.) 53. See
Nelson v. Boland, 37 Mo. 432.

A debtor is not bound to pay unless the

creditor is ready and willing to give a re-

ceipt; 9 S. O. 248 (So. Africa).

Receipts, effect of. The mere acknowledg-
ment of payment made is not treated in law
as binding or conclusive in any high degree.

So far as a simple acknowledgment of pay-

ment or delivery is coricerned, it is presump-
tive evidence only; Rollins y. Dyer, 16 Me.

475 ; Johnson v. Johnson, 11 Mass. 363 ; 1 Perr.

& D. 437 ; Robinett v. Wilson, S.Gill (Md.) 179

;

Salazar v. Taylor, 18 Colo. 538, 33 Pac. 369;
Danziger v. Hoyt, 46 Hun (N. Y.) 270 ; Harris
V. Hay, 111 Pa. 562, 4 Atl. 715 ; and'is, in gen-

eral, open to explanation ; House v. Low, 2
Johns. (N. Y.) 378 ; Hogan & Co. v. Reynolds,

8 Ala. 59; Thomas v. Austin, 4 Barb. (N. T.)

265 ; St. Louis, Ft. S. & W. R. Co. v. Davis,

35 Kan. 464, 11 Pac. 421 ; Davison v. Davis-,

125 U. S. 90, 8 Sup. Ct. 825, 31 L. Ed. 635

;

being an exception to hbe general rule that

parol evidence cannot be admitted) to contra-

dict or vary a written instrument; Tobey v.

Barber, 5 Johns. (N. Y.) 68, 4 Am. Dec. 326;

Brooks V. White, 2 Mete. (Mass.) 283, 37 Am.
Dec. 95. Thus, a party may always show, In

explanation of a receipt limited to such ac-

knowledgment, the actual circumstances un-

der which it was made ; Putnam v. Lewis, 8

Johns. (N. Y.) 389; e. g., that it was obtained

by fraud ; Trlsler v. Williamson, 4 H. &
McH. (Md.) 219, 1 Am. Dec. 396; or given

under a mistake ; Egleston v. Knickerbacker,

6 Barb. (N. Y.) 458; Whlttemore v. Stout's

Adm'r, 3 Dana (Ky.) 427; or that, in point

of fact, no money was actually paid as stat-

ed in it ; Davis V. Allen, 3 N. Y. 168 ; Beach
V. Packard, 10 Vt. 96, 33 Am. Dec. 185 ; State

V. Cummiskey, 34 Mo. App. 189 ; Ditch v.

.

VoUhardt, 82 111. 134; but see Hillyer v.

Vaughan, 1 J. J. Marsh. (Ky.) 583; or that

the medium of remittance on which the re-

ceipt was based has failed ; Nat. L. Ins. Co.

V. Goble, 51 Neb. 5, 70 N. W. 503 ; or where
It is given by a contractor under an assur-

ance that it is only a receipt for moneys
then paid, and would not preclude him from
making a claim for extra work ; White v.

ElUsburgh, 18 App. Div. 514, 45 N. Y. Supp.

1122. A receipt in full for part of an un-

disputed claim does not prevent recovery of

the balance, though given with knowledge

and there was no error or fraud; Jones v.

Rice, 19 Misc. 357, 43 N. Y. Supp. 491. A
receipt is an admission only; Greenl. Ev.

1, 212; 3 B. & Ad. 318; State v. Branch,

112 Mo. 661, 20 S. W. 693; it is but prima



RECEIPT 2823 KECBIPT

facie evidence against the creditor ; Whiting
V. L. Assur. Soc, 60 Fed. 197, 8 C. C. A.
558, 13 U. S. App. 597 ; and may be explain-

ed, unless executed with the formalities of a
deed ; Leak6, Contr. 901 ; In law as well as
equity ; L. R. 6 Ch. 534. As against a stran-

ger thereto, It Is incompetent evidence of the
payment thereby acknowledged ; Ellison v.

Albright, 41 Neb. 93, 59 N. W. 703, 29 L. R.
A. 737. Mere negligence In signing a receipt

without reading it will not conclude the sign-

er or preclude explanation of its contents,

particularly if the signing were induced by
fraud ; Missouri Pac. B; Co. v. Lovelace, 57
Kan. 195, 45 Pac. 590.

Receipts "in full." When, however, we find

a receipt acknowledging payment "in full".

of a specified debt, or "in full of all accounts"

or of "all demands," the instrument is of

a much higher and more conclusive charac-

ter. It does not, indeed, like a release, oper-

ate upon the demand itself, extinguishing it

by any force or virtue in the receipt, but it

is evidence of a compromise and mutual set-

tlement of the rights of the parties. The
law infers from such acknowledgment an
adjustment of the amount due, after consid-

eration of the claims of each party, and a
payment of the specified sum as a final sat-

isfaction ; Paige v. Perno, 10 Vt. 491 ; Reid
V. Reid, 13 N. C. 247, 18 Am. Dec. 570 ; Em-
rie V. Gilbert, Wright (Ohio) 764; Danziger

V. Hoyt, 120 N. Y. 190, 24 N. B. 294. This

compromise thus shown by the receipt will

often operate to extinguish a demand, al-

though the creditor may be able to show
he did not receive all that he justly ought.

Papers showing a receipt of money in full

satisfaction of a decree appealed from, can-

not be varied or contradicted by parol evi-

dence; Bofinger v. Tuyes, 120 U. S. 198, 7

Sup. Ct. 529, 30 L. Ed. 649. See Accobd and
Satisfaction.

If the rights of a party are doubtful, are

honestly contested, and time is gi^ en to allow

him to satisfy himself, a receipt in full,

though given for less than his just rights,

will not be set aside. Thus, in general, a re-

ceipt in full is conclusive when given with

a knowledge of the circumstances, and when
the party giving it cannot complain of any
misapprehension as to the compromise he

was making, or of any fraud; Holbrook v.

Blodget, 5 Vt. 520; 1 Camp. 392; Eve v.

Mosely, 2 Strobh. (S. C.) 203; and unless

given in ignorance of its purport, or under

circumstances constituting duress, it is an

acquittance in bar of any further demand;
De Arnaud v. TJ. S., 151 U. S. 483, 14 Sup.

Ot. 374, 38 li. Ed. 744. It is held to be a

contract and not to be explained ; Conant v.

Kimball's Estate, 95 Wis. 550, 70 N. W. 74.

But receipts of this character are not whol-

ly exempt from explanation ; fraud or mis-

representation may be proved, and so may
such mistake as enters into and vitiates the

compromise of the demand admitted ; 1 Camp.

394; Trisler v. Williamson, 4 H. & McH.
(Md.) 219, 1 Am. Dec. 396 ; Thomas v. Aus-
tin, 4 Barb. (N. T.) 265; 2 6. & P. 44. The
evidence in explanation must be clear and
full, and addressed to the point that there

was not in fact an intended and valid com-
promise of the demand. For if the compro-
mise was not binding, the receipt in full will

not aid it. The receipt only operates as ev-

idence of a compromise which extinguished

the claim; Bailey v. Day, 26 Me. 88; Pal-

inerton v. Huxford, 4 Denio (N. T.) 166 ; Mc-
Dowall V. Lemaitre, 2 McCord (S. C.) 320;
Lawrence v. Nav. Co., 4 Wash. C. C. 562,

Fed. Cas. No. 8,143.

A receipt for a specified amount of money
and designated notes executed by a defend-
ant to the plaintiff's intestate may be used
as evidence that it was a deposit with the
latter and not a payment to him where there
is other evidence to the same effect; North-
rop V. Knott, 114 Cal. 612, 46 Pac. 599.

Though a receipt in full is presumed to be
In full settlement the presumption Is not
conclusive; Newton's Ex'r v. Field, 98 Ky.
186, 32 S. W. 623; and where it is given for
work and labor, a receipt in full for the bill

rendered is not conclusive evidence of a final
settlement unless it purports to be so ; O'He-
hlr V. Traction Co., 91 Hun 639, 36 N. T.
Supp. 140. Where the question is raised
whether the purchase price of an article has
been paid notwithstanding a receipt, and
there is evidence to the contrary, the ques-
tion Is for the jury; Mosel v. Brewing Co.,

2 App. Dlv. 93, 37 N. T. Supp. 525; and a
jury is not precluded from finding that a re-

ceipt In full was not intended to be such by
the fact that he who signed it gave no ex-
planation for doing so ; Duncan v. Grant, 87
Me. 429, 32 Atl. 1000.

Receipts in deeds. The effect to be given
to a receipt for the consideration-money, so
frequently inserted in a deed of real prop-
erty, has been the subject of numerous and
conflicting adjudications. The general prin-
ciple settled by weight of authority is that
for the purpose of sustaining the conveyance
as against the vendor and his privies the re-

ceipt is conclusive: they are estopped to de-
ny that a consideration was paid sufiicient

to sustain the conveyance ; Wilt v. Franklin,
1 Binn. (Pa.) 502, 2 Am. Dec. 474; Green-
vault V. Davis, 4 Hill (N. Y.) 643. But In a
subsequent action for the purchase-money or
upon any collateral demand, e.' g. in an ac-
tion to recover a debt which was In fact paid
by the conveyance, or in an action for dam-
ages for breach of a covenant in the deed,
and the like, the grantor may ghow that the
consideration was not in fact paid—that an
additional consideration to that mentioned
was agreed for, etc.; McCrea v. Purmort,
16 Wend. (N. Y.) 460, 30 Am. Dec. 103 ; Bul-
lard V. Briggs, 7 Pick. (Mass.) 533, 19 Am.
Dec. 292; Johnson v. Taylor, 15 N. C. 355;
Schilllnger v. McCann, 6 Greenl. (Me.) 364;



EECEIPT 2824 RECEIPT

5 B. & Aid. 606; Saunders v. Hendrix, 5 Ala.

224; Harris v. Harris, -2 Harr. (Del.) 354^
Moore v. McKie, 5 Smedes & M. (Miss.) 238

;

Sparrow v. Smith, 5 Conn. 113; Ayres v.

McConnel, 15 111. 230; Herbert v. Scofleld,

9 N. J. Eq. 492. But there are many con-

trary cases. See Steele v. Adams, 1 Greenl.

(Me.) 2.; Maigley v. Hauer, 7 Johns. (N. Y.)

341; Dixon v. Swiggett, 1 Harr. & J. (Md.)

252 ; Steele v. Worthington, 2 Ohio 182; 1 B.

6 C. 704. And when the deed is attacked for

fraud, or is impeached by creditors as vol-

untary and therefore void, or when the ob-

ject is to show the conveyance illegal, the

receipt may be explained or contradicted;

Den V. Shotwell, 23 N. J. L. 465; Coxe v.

Sartwell, 21 Pa. 480; Clapp v. Tirrell, 20
Pick. (Mass.) 247 ; Kimball v. Fenner, 12 N.
H. 248. See Assumpsit; Deed; Recital.

With this exception of receipts inserted In

a sealed instrument having some other pur-
pose to which the receipt is collateral, a re-

ceipt under seal works an absolute estoppel,

on the same principles and to the same gen-
eral extent as other specialties ; Spiers v.

Clay's Adm'rs, 11 N. C. 22. Thus, where an
assignment of seamen's wages bore a sealed

receipt for the consideration money, even
though the attesting vritness testified that no
money was paid at the execution of the pa-
pers, and defendant offered no evidence of

any payment ever having, been made, and
refused to produce his account with the
plaintiff (the assignor), on the trial, it was
held that the receipt was conclusive ; 2
Taunt. 141. See Seal; Specialty.

Receipt embodying contract. A receipt

may embody a contract ; and in this case it

is not open to the explanation or contradic-

tion permitted in the case of a simple re-

ceipt; Langdon v. Langdon, 4 Gray (Mass.)

186; Tarbell v. Elevator Co., 44 Minn. 471,

47 N. W. 152. An agreement in a receipt is

as conclusive as any other paper executed
between the parties; Davison v. Davis, 125
U. S. 90, 8 Sup. Ct. 825, 31 L. Ed. 635. The
fact that it embodies an agreement brings

it within the rule that all matters resting m
parol are merged in the writing. See Evi-
dence. Thus, a receipt which contains a
clause amounting to an agreement as to the
application to be made of the money paid

—

as when it is advanced on account of future
transactions—is not open to parol evidence
Inconsistent with it; Kellogg v. Richards, 14
Wend. (N. Y.) 116; Wakefield v. Stedman,
12 Pick. (Mass.) 562. A bill of parcels with

prices affixed, rendered by a seller of goods
to a purchaser, with a receipt of payment
executed at the foot, was held in one case to

amount to a contract of sale of the goods,

and therefore not open to parol explanation;

while in another case a similar bill was held

merely a receipt, the bill at the head being

deemed only a memorandum to show ^o

what the receipt applied; Harris v. John-

ston, 3 Ora. (U. S.) 311, 2 L. Ed. 450; Quer-

ry V. White, 1 Bibb (Ky.) 271. A bill of

lading, which usually contains words of re-

ceipt stating the character, quantity, and
condition of the goods as delivered to the

carrier, is the subject of a somewhat peculiar

rule. It is held that so far as the receipt is

concerned it may be explained by parol

;

Peck V. Mallams, 10 N. Y. 529 ; 1 Abb. Adm.
209, 397; Hossack v. Moody, 39 111. App. 17.

But see Benjamin v. Sinclair, 1 Bail. (S. C.)

174.

Receipts given by a landlord to different

tenants are not admissible to show the char-

acter of the tenancy by a difference in the

form of receipts, the receipt being in the one
case for one month only and in the other

not specifying the time, and the effort being

to establish a monthly tenancy; Schneider

V. Hill, 19 Misc. 56, 42 N. Y. Supp. 879.

But as respects the agreement to carry and
deliver, a receipt is a contract, to be con-

strued, like all other contracts, according to

the legal import of its tprms, and cannot be

varied by parol; Wolfe v. Myers, 3 Sandf.

(N. Y.) 7.

In this connection may also be mentioned

the receipt customarily given in the New
England states, more particularly for goods

on which an attachment has. been levied. The
officer taking the goods often. Instead of

retaining them in his own manual control,

delivers them to some third person, termed

the "receiptor," who gives his receipt for

them, undertaking to redeliver upon demand.
This receipt has in some respects a peculiar

.force. The receiptor having acknowledged
that the goods have been attached cannot

afterwards object that no attachment was ac-

tually made, or that it was insufficient or il-

legal; Lyman v. Lyman, 11 Mass. 317; Smith

V. Cudworth, 24 Pick. (Mass.) 196. Nor can

he deny that the property was that of the

debtor, except in mitigation of damages or

after redelivery; Wakefield v. Stedman, 12

Pick. (Marss.) 562; Bursley v. Hamilton, 15

Pick. (Mass.) 40, 25 Am. Dec. 423. He may
show that the property has been taken from

him; Maxwell v. Warner, 11 N. H. 570.

And in the absence of fraud, the value of the

chattels stated in the receipt is conclusive up-

on the receiptor; Wakefield v. Stedman, 12

Pick. (Mass.) 562.

Where the payment is made in some par-

ticular currency or medium, as doubtful bank
bills, a promissory note of another person,

etc., clauses are often inserted in receipts

specifying the condition in which such mode
of payment is accepted. In most states ne-

gotiable paper given in payment is presumed
to have been accepted on the condition that

it shall not work a discharge of the demand
unless the paper shall ultimately produce

satisfaction; and if an intent to accept it

absolutely does not affirmatively appear, the

creditor is entitled, in case the paper turned

out to him is dishonored, to return it and
claim to be paid anew. See Payment. If
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the receipt is silent on that subject, it Is

open to explanation, and the creditor may
rebut it by proof that the payment admitted
was in fact made by a note, bill, check, bank-
notes afterwards ascertained to be counter-

felt, or notes of a bank In fact insolvent

though not known to be so' to the parties,

etc. ; Murray v. Governeur, 2 Johns. Cas.

(N. Y.) 438, 1 Am. Dec. 177; Ontario Bank
V. Lightbody, 13 Wend. (N. T.) 101, 27 Am.
Dec. 179; Weed t. Snow, 3 McLean 265, Fed.

Cas. No. 17,347. But see Robert v. Garnie,

3 Caines (N. Y.) 14; Phillips v. Blake, 1

Mete. (Mass.) 156. But if the agreement
of the parties is specified in the receipt, the

clause which contains it will bind the par-

ties, as being in the nature of a contract;

Glenn v. Smith, 2 Gill & J. (Md.) 493, 20 Am.
Dec. 452; Proctor v. Mather, 3 B. Monr.
(Ky.) 353. A receipt for a note taken in

payment of an account will not, in general,

constitute a defence to an action on the ac-

count, unless it appears by proof that the

creditor agreed to receive the note as pay-
ment and take the risk of its being paid;

Berry v. Griffin, 10 Md. 27, 69 Am. Dec. 123.

JReoeipts, uses of. A receipt is often use-

ful as evidence of facts collateral to those

stated in it. It proves the payment ; and
whatever inference may be legally drawn
from the fact of the payment described will

be supported by the receipt. Thus, receipts

for rent for a given term have been held

prima facie evidence of the payment of all

rent previously accrued; Decker v. Living-

ston, 15 Johns. (N. Y.) 479; Brewer v.

Knapp, 1 Pick. (Mass.) 332. And they have
been admitted on trial of a writ of right, as

showing acts of ownership on the part of

him who gave them; 7 C. B. 21. A receipt

given by A to B for the price of a horse,

afterwards levied on as property of A, but

claimed by B, has been admitted as evidence
of ownership against the attaching creditor

;

Obart v. Letson, 17 N. J. L. 78, 34 Am. Dec.

182. A receipt "in full of all accounts,"

the amount being less than that called for by
the accounts of the party giving it, was held

in his favor evidence of a mutual settlement

of accounts on both sides, and of payment
of the balance ascertained to be due after set-

ting off one account against the other; Al-

vord V. Baker, 9 Wend. (N. Y.) 3'28. A re-

ceipt given by an attorney for securities he
was to collect and account for has been held

presumptive evidence of the genuineness and
justness of the securities; Hair v. Glover,

14 Ala. 500. And a general receipt by an at-

torney for an evidence of debt then due, is

presumed to have been received by him as

attorney, for collection; and he must show
the contrary to avoid an action for neglect

in not collecting; Smedes Bx'rs v. Blmen-
dorf, 3 Johns. (N. Y.) 185.

^A receipt signed in the name of a certain

person by another person, constitutes no

I evidence of the receipt of the money by the

I latter ; Perkins v. Tooley, 74 Mich. 220, 41

N. W. 903.

Receipts, larceny and forgery of. A re-

ceipt may be the subject of larceny; Brower

V. Peabody, 2 Abb. Pr. (N. Y.) 211; or of

forgery; 7 C. & P. 459. Punched railroad

tickets shown to be receipts to the conductor

and vouchers to him for the amount of fare

between stations, are receipts within a stat-

ute making it larceny to steal any receipt;

State v. Wilson, 95 la. 341, 64 N. W. 266.

And it is a sufficient "uttering" of a forged

receipt to place it in the hands of a person

for inspection with intent fraudulently to

induce him to make an advance on the faith

that the payment mentioned in the spurious

receipt has been made ; 14 B. L. & Eq. 556.

See FoBGERT.
See Release.

RECEIPTOR. See Receipt.

RECEIVABLE. In a legacy, payable;
vested. 29 L. J. Ch. 822; L. R. 6 Bq. 59.

RECEIVER. One who receives money to

the use of another to render an account.

Story, Eq. Jnr. § 446. Receivers were at
common law liable to the action of account-
render for failure In the latter portion of
their duties.

In Equity. A receiver is an indifferent per-

son between the parties appointed by the

court to collect and receive the rents, issues,

and profits of land, or the produce of per-

sonal estate, or other things, which it does
not seem reasonable to the court that either

party should do ; or where a party is incom-
petent to do so, as in the case of an infant.

The remedy of the appointment of a receiver
Is one of the very oldest in the court of

chancery, and is founded on the inadequacy
of the remedy to be obtained in the courts of
ordinary jurisdiction; Bisph. Bq. 606.

He is a ministerial officer of the court; 2
S. & S. 98; Field v. Jones, 11 Ga. 413; Tex-
as & P. Ry. Co. V. Bledsoe, 2 Tex. Civ. App.
88, 20 S. W. 1135 (not a party in a full

sense ; Youtsey v. Hoffman, 108 Fed. 693)

;

with no powers but those conferred by his

order of appointment and the practice of the
court; Verplanck v. Ins. Co., 2 Paige, Ch.
(N. Y.) 452; which do not extend beyond
the jurisdiction of the court which appoints
him; Booth v. Clark, 17 How. (TJ. S.) 322,
15 L. Ed. 164 (U. S.) (but see infra) ; ap-
pointed on behalf of all parties who may
establish rights in the cause; Thorn v. Pit-

tard, 62 Fed. 232, 10 C. 0. A. 352, 8 U. S.

App. 597; on behalf of no particular inter-

est; Pennsylvania Steel Co. v. Ry. Co., 198
Fed. 721, 117 C. C. A. 503 ; he stands in the
shoes of the company; Central Trust Co.
of New York v. Ry. Co., 59 Fed. 523; 3
Atk. 564; Iddlngs v. Bruen, 4 Sandf. Ch.
(N. Y.) 417; and after his appointment
neither the owner nor any other party can
exercise any acts of ownership over the-prop-



RECEIVEE 2826 RECEIVEE

erty ; 2 S. & S. 96. Neither party is respon-
sible for his acts; Milwaukee & M. R. Co. v.

Soutter, 2 Wall. (U. S.) 519, 17 L. Ed. 900.

His custody is that of the court, and leaves
the right of the parties concerned to be con-
trolled by the ultimate decree of the court;
10 Bank. Reg. 517. A receiver of a railroad
is a common carrier under the Federal Hours
of Labor Law; U. S. v. Ramsey, 197 Fed'.

144, 116 C. C. A. 568, 42 L. R. A. (N. S.)

1031.

The appointment of a receiver does not
change the title or right of possession of
the property, but puts it into his custody for
the benefit of the party ultimately entitled

;

Union Bank v. Bank, 136 U. S. 223, 10 Sup.
Ct. 1013, 34 L. Ed. 341; it does not afEect

any lien on the property ; Pennsylvania
Steel Co. V. Ey. Co., 198 Fed. 721, 117 C. C.

A. 503; nor does it work a dissolution of the

corporation, but only suspends the function

of its officers as far as provided in the de-

cree; State V. Ry. Co., 115 Ind. 466, 17 N.
E. 909, 1 L. R. A. 179.

A court will protect its receiver In the pos-

session and use of franchises and property
committed to him; Fidelity Trust & S. V.

Co. V. Ry. Co., 53 Fed. 687.

The rule that property in the hands of a
receiver is in custodia legis, and that inter-

ference with such possession without leave

of the court is a contempt, is as applicable

in the seizure thereof to enforce payment of

taxes due the state as in any other case ; In
re Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 37
L. Ed. 689. ,

A receiver is an officer of the court which
appointed him, and a judgment in another

court in a suit affecting the receiver's right

of possession, begun without the permission

of the court appointing him, is void ; Comer
V. Felton, 61 Fed. 731, 10 C. G. A. 28, 22 U.
S. App. 313.- A receiver is not the agent of

the corporation nor a substitute for the

board of directors. He is but the hand of

the court appointing him. His acts are not

the acts of the corporation, and his servants

are not the servants of the corporation;

Memphis & C. R. Co. v. Hoechner, 67 Fed.

456, 14 C. C. A. 469, 31 U. S. App. 644. A
decree appointing a receiver is an act of

such notoriety that all persons have construc-

tive notice thereof; Memphis & C. E. Co. v.

Hoechner, 67 Fed. 456, 14 C. C. A. 469, 31

U. S. App. 644. A receivership is not per-

sonal, but continuous, and claims arising

against different successive receivers stand

on the same footing; State v. Ey. Co., 84

Fed. 67 ; Phinizy v. E. Co., 62 Fed. 771 ; he

is analogous to a corporation sole; id.

. A, receiver is appointed only in those cases

where in the exercise of a sound discretion

it appears necessary that some indifferent

person should have charge of the property;

Ex parte Walker, 25 Ala. 81; only during

the pendency of a suit; 1 Atk. 578; 2 Du.

632; except in extreme cases; 2 Atk. 315;

Bissell V. Besson, 47 N. J. Eg. 580, 22 Atl..

1077 ; as when a fund in litigation is in per-

il ; Parkhurst v. Kinsman, 2 Blateh. 78, Fed.

Cas. No. 10,760; and ex parte; 14 Beav,

423 ; Sandford v. Sinclair, 8 Paige, Ch. (N.

Y.) 373; or before answer; 4 Price 346;

Bloodgood V. Clark, 4 Paige, Ch. (N. Y.) 574;

in special cases only; and, generally, not. till

all the parties are before the court ; 2 Euss.
Ch. 145; 1 Hog. Ir. 93. Ordinarily a re-

ceiver will not be appointed on an em parte

application; Maish v. Bird, 59 la. 307, 13

N. W. 298. The action of the court in the

appointment of a receiver is not reviewable

on appeal ; Crane v. McCoy, 1 Bond. 422,

Fed. Cas. No. 3,354 ; WilUamson v. E. Co., 1

Biss. 198, Fed. Cas. No. 17,753; but by the

Judicial Code (March 3, 1911) an appeal to

the circuit court of appeals lies from an in-

terlocutory decree appointing a receiver; it

must be taken in thirty days ; it takes prece-

dence in the appellate court; and pro-

ceedings below are not stayed unless other-

wise ordered by the distribt court, or the
appellate court, or a judge thereof.

The appointment of a receiver is authoriz-

ed when the party seeking the appointment
shows prvma facie a title reasonably free

from doubt, or a Uen upon the subject-mat-

ter of controversy to which he has a right to

resort for the satisfaction of his claim, and
that it is in danger of loss from waste, mis-

conduct, or insolvency if the defendant is

permitted to retain the possession; Ashurst
V. Lehman, 86 Ala. 370, 5 South. 731 ; Elwood
v. Bank, 41 Kan. 475, 21 Pac. 673 ; Durant
V. Crowell, 97 N. C. 367, 2 S. E. 541.

One will not be appointed, except under
special circumstances making a strong case,

where a party is already in possession of the

property under a legal title; 19 Ves. 59 ; 2
'y. & C. 351; as a trustee; 2 Bro. C. C. 158;

1 My. & O. 163; Poythress v. Poythress, 16

Ga. 406; 2 J. & W. 294; an executor; 13

Ves. 266 ; tenant in common ; 2 Dick. Ch.

800 ; 4 Bro. C. 0. 4l4 ; 2 S. & S. 142 ; a mort-

gagee ; Patten v. Transit Co., 4 Abb. Pr. (N.

Y.) 235; 13 Ves: 377; 1 J. & W. 176, 627;

1 Hog. Ir. 179; or a mortgagor when the debt

is not wholly due; Bank of Ogdensburgh v.

Arnold, 5 Paige, Ch. (N. Y.) 38 ; a director

of a corporation in a suit by a stockholder;

Hager v. Stevens, 6 N. J. Eq. 374 ; where
the property is or should be already in the

possession of some court, as during the con-

testation of a will in the proper court; 2
Atk. 378; 7 Sim. 512; 1 My. & C. 97; but
see In re Colvin's Estate, 3 Md. Ch.'Dec. 278

;

when admiralty is the proper forum; Frith

V. Crowell, 5 Barb. (N. Y.) 209; or where
there is already a receiver; 1 Hog. Ir. 199;

Howell V. Eipley, 10 Paige, Ch. (N. Y.) 43 ; or

where a public office is in litigation; Tappan
V. Gray, 9 Paige, Ch. (N. Y.) 507; where
the equitable title of the party asking a re-

ceiver is i/ncomplete asii^made out, as where
he has dela.yed asking lor one; 1 Hog. Ir.
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118; 1 Donn. Min. Gas. 71; or where the

necessity is not very apparent, as on account

merely of the poverty of an executor ; 12

Ves. 4 ; 18 Beav. 161 ; pending the removal
of a trustee ; Poythress v. Poythress, 16 Ga.

406 ; where a trustee mixes trust-money with
his own; Orphan Asylum Soc. r. McGartee,
1 Hopk. Ch. (N. T.) 429.

A person holding an unliquidated claim

against a corporation is not entitled to the

appointment of a receiver, which would be a
denial of trial by jury ; Swan L. & C. Co. v.

Frank, 148 U. S. 604, 13 Sup. Ct. 691, 37
L. Ed. 577 ; HoUins v. Iron Co., 150 U. S. 385,

14 Sup. Ct. 127, 37 L. Ed. 1113; mere in-

solvency of a corporation, does not authorize
the appointment of a receiver at the suit of
general creditors, but one will be appointed
where it is no longer able to proceed with
its business; Doe v. Transp. Co., 64 Fed. 928.

A receiver will not be appointed without
the consent of the corporation on the appU-
cation of a mere contract creditor, and es-

pecially where he cannot claim a definite

sum as due; Leary v. Nav. Co., 82 Fed. 775.

Where the business of a corporation is

being inismanaged, a receiver will be ap-
pointed at the suit of a stockholder; St.

Louis & S. Coal & Min. Co. v. Edwards, 103
III. 472 ; or where there is insolvency and
gross mismanagement ; U. S. Shipbuilding Co.
V. ConkUn, 126 Fed. 136, 60 C. C. A. 680.

Where the only indebtedness of an insol-

vent corporation is to the party bringing the
creditor's bill, a receiver is unnecessary ; Bal-
timore & O. Tel. Co. V. Tel. Co., 54 Fed. 50,

4 C. C.'A. 184, 8 U. S. App. 340.
It is not necessary that a creditor's claim

should first be reduced to judgment ; Chicago
& S. E. Ry. Co. V. Kenney, 159 Ind. 72, 62 N.
E. 26, contra, Callahan v. Ice & Ref. Co., 13
Ohio Cir. Ct. 479, 7 O. C. D. 349.

A federal court has no jurisdiction to ap-
point a rejceiver for an insolvent corporation
at the suit of a simple contract creditor
whose demand is not in judgment ; and con-
sent of the debtor will not confer jurisdic-
tion; Maxwell v. McDanlels, 184 Fed. 311,
100 C. C. A. 453; that the waiver by the
corporation of the objection will confer ju-
risdiction was held in Pennsylvania Steel Co.
V. By. Co., 157 Fed. 440; American Can Co.
V. Preserving Co., 183 Fed. 96, 105 C. C. A.
3S8 ; that the absence of a judgment or other
lien does not defeat the court's jurisdiction,

see Dodds v. Tunnel Co., 188 Fed. 447. In
McGraw v. Mott, 179 Fed. 646, 103 C. C. A.
204, it was considered that, independent of
statutory authority, insolvency alone is not
ground in a federal court for the appoint-

ment of a receiver, but the court based its

appointment there on a New Jersey act
uhich authorizes a suit by any creditor or
stockholder to wind up an insolvent corpora-

tion, creating a right which can be enforced

ill a federal court.

To justify a receiver, some proper final re-

lief In equity must be asked for in the bill.

It is not a final relief that a receiver may
bring suits ; Zuber v. Min. Co., 180 Fed. 625.

There must be an imperative necessity for

the appointment; Lemker v. Kalberlah, 105

111. App. 445; it is a purely ancillary reme-

dy; Vila V. Storage Co., 68 Neb. 222, 94 N.

W. 136, 97 N. W. 613, 63 L. R. A. 791, 110

Am. St. Rep. 400, 4 Ann. Cas. 59 ; to prevent

irreparable loss; Hayes v. Land Cot, 147 Ala.

340, 41 South. 909.

Where a debtor's assets are claimed by

various creditors, a creditor may be appoint-

ed to collect and preserve them in order to

prevent a multiplicity of suits; Hopper v.

Morgan (N. J.) 42 Atl. 171.

A receiver was appointed for a water com-
pany after a decree had been made depriv-

ing it of its privilege to maintain its plant,

though there had been no default on the

bonds ; Farmers' Loan & Trust Co. v. Water-
works Co., 139 Fed. 661; a receiver may be

appointed before default, to preserve the

property; Farmers' Loan & T, Co. v. Water-
works Co., 139 Fed. 661.

Where a partnership has been dissolved,

a receiver will usually be appointed If the

property is unsafe in the hands of the part-

ners; Wilcox V. Pratt, 125 N. X; 688, 25 N.
E. 1091; Bufkin v. Boyce, 104 Ind. 53, 3 N.
E, 615. On a bill for dissolution on account
of Improper conduct of partners, a receiver
is almost a matter of course; but where a
partnership has expired by limitation and
there Is no special ground for a receiver one
will not ordinarily be appointed; Bufkin v.

Boyce, 104 Ind. 53, 3 N. E. 615. A receiver
\^•lll not be appointed to continue the busi-

ness, except temporarily; Allen v. Hawley,
Fla. 164, 63 Am. Dec. 198.

A receiver will be appointed 11 there is

fraud or mismanagement on the part of
one partner; or a disagreement between
them ; or an appropriation of firm property
to individual use ; or one partner Is excluded
from the management; or where a liquidat-
ing partner is Insolvent ; Smith, Rec. § 191.

Receivers will be appointed to take charge
of trust property when it is In danger, and
such appointment is necessary for its preser-
vation; Hatcher v. Massey, 66 Ga,. 66; as
where the trustee is not responsible; EUett
V. Newman, 92 N. C. 519 ; or neglects his du-
ties ; 4 D. & W. 117 ; or uses the trust funds
on his own account; Albright v. Albright, 91
N. C. 220; or refuses to collect a debt be-
longing to the estate ; L. R. 8 Ch. App. 597

;

or has failed to obey an order to pay over
money of the trust; 54 L. J. Ch. 1130; but
ordinarily the remedy vrill be by the removal
of the trustee. The jurisdiction to appoint
a receiver exists, but will usually be exer-
cised only in very special eases.

Where a sole trustee Is insolvent, a re-

ceiver will be appointed; L. R. 1 Ch. App.
325; or where the trustee Is poor and of
bad habits; 12 Sim. 363.
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Equity will appoint a receiver as between
co-tenants of real estate in cases of necessi-

ty ; Low V. Holmes, 17 N. J. Eq. ^51 ; though
the cases are rare; as in case of partition

suits; Goodale v. Dist. Court, 56 Cal. 32;
and where one tenant excludes the other
from possession ; or is insolvent and refuses

to account; or refuses to execute the neces-

sary leases or interferes with the collection

of rent; Smith, Rec. § 317.

It Is said that equity will more willingly

appoint a receiver of a mining property

than of ordinary property; High, Recrs. §

606.

A receiver will be appointed for good

cause in a suit for specific performance;

Galloway t. Campbell, 142 Ind. 324, 41 N.

E. 597; Leonard v. Whaley, 91 Hun 304, 36

N. Y. Supp. 147; but see Darusmont v. Pat-

ton, 4 Lea (Tenn.) 597. Under special and

urgent circumstances, a receiver may be ap-

pointed as between lessor and lessee; Chica-

go & A. O. & M. Co. V. Petroleum Co., 57 Pa.

83.

In Carey v. Carey, 2 Daly (N. Y.) 425, the

iiicome of property, of the defendant in di-

vorce proceedings was placed in the hands

of a receiver to provide for the wants of his

family during the divorce litigation and after

its termination; so in case of a decree for

alimony; Barker v. Dayton, 28 Wis. 367.

A receiver wUl be appointed to take charge

of the estate of a decedent, but "a strong

case must be made put to Induce the court

to dispossess a trustee or executor who is

•CT'lUlng to act"; Haines v. Carpenter, 1

Woods 262, Fed. Cas. No. 5,905, affirmed in

id. 91 U. S. 254, 23 L. Ed. 345. Pending pro-

bate proceedings the property will In some
csises be protected by; the appointment of a
receiver; In re Oolvin, 3 Md. Ch. 279. In

Appeal of Schlecht, 60 Pa. 172, where a will

had been admitted to probate and an appeal

was pending on an Issue to try the validity

of the will, a bill for the appointment of a
receiver was refused.

, A receiver may be appointed In lieu of an
executor or administrator, where there has

been waste or misappropriation; or such a

result is probable; or the executor is Insol-

vent and this is coupled with misapplica-

tion; Fairbalrn V. Fisher, 57 N. C. 390; but
not for poverty alone; id.; or where an ex-

ecutor Is dead or refuses to act; or where
the executor is a non-resident; Smith, Rec.

§301.
A receiver will be appointed as between

the vendee and vendor of realty where there

Is a contract of sale under which possession

has been delivered and there is a default in

payments, 'the vendee not being responsible;

Smith, Rec. § 315.

The comptroller of the currency has pow-

er to appoint a receiver of a national bank,

to take possession of Its assets, collect its

debts, and enforce the personal liability of

the stockholders. In cases not withhi the

national tank act, equity has jurisdiction to

appoint receivers as in case of other corpora-
tions. A receiver of a national bank is an
officer and agent of the United States within
Rt S. § 380, requiring the district attorney
to conduct all suits relating to national

banks in which the United States or any of
its officers or agents are parties; Gibson v;

Peters, 150 U. S. 342, 14 Sup. Ct. 134, 37 L.

Ed. 1104. The closing of a national bank
and the appointment of a receiver trans-

fers the assets of the bank to him ; Scott v.

Armstrong, 146 U. S. 499, 13 Sup. Ct 148,

36 L. Ed. 1059 ; he has a reasonable time to

elect whether he will take property leased

with an option to purchase, or return It;

Sunflower Oil Co. v. Wilson, 142 U. S. 313,

12 Sup. Ct. 235, 35 L. Ed. 1025.

Generally any stranger to the suit may be
appointed receiver. The court will not ap-

point attorneys and solicitors in the cause;

1 Hog. Ir. 322; masters In chancery; 6 Ves.

427 ; an officer of the corporation ; Hoppock's
Ex'rs V. Ramsey, 28 N. J. Eq. 166 ; Attorney-

General V. Bank, 1 Paige, Ch. (N. Y.) 517;
though it is sometimes done especially in the

case of large railroad systems. There is no
general rule about appointing officers of the

company as receivers: generally the courts

refuse to do so; Ralston v. R. Co., 65 Fed.
557. Counsel for an adverse party cannot
act as receiver's counsel, and if he do he
will not be paid out of the funds ; Farwell

V. Tel. Co., 161 111. 522, 44 N. E. 891; a
public officer charged with the duty of wind-
ing up an insolvent corporation may be ap-

pointed; Taylor v. Life Ass'n, 3 Fed. 465;

so also a mortgagee ; 2 Term 238 ; 9 Vek 271

;

a trustee; 3 Ves. 516; but not ordinarily a
party In the cause; Benneson v. BUI, 62 111.

408.

A receiver may be appointed without no-

tice to the adverse party, though generally

this should not be done ; Elwood v. Bank, 41

Kan. 475, 21 Pac. 673. It will be done only

where the defendant cannot be found or

where there Is danger of loss or irreparable

Injury; Smith, Rec. § 5.

The appointment and retention of a re-

ceiver cannot be collaterally attacked;

Greenawalt v. Wilson, 52 Kan. 109, 34 Pac.

403.

A receiver has no power without the pre-

vious direction of the court to incur any ex-

penses, except those absolutely necessary for

the preservation and use of the property

;

Cowdrey v. R. Co., 93 U. S. 352, 23 L. Ed.

950.

He is responsible for good faith and rea-

sonable diligence. When the property is lost

or injured by any negligence or dishonest

execution of the trust, he is liable in dam-
ages ; but he is not as of course responsible

because there has been an embezzlement or

theft. He Is bound to such ordinary diligence

as belongs to a prudent and honest discharge

of his duties, and such as is required of all
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persons who receive compensation for their

services; Story, Ballm. § 620; see Kain v.

Smith, 80 N. Y. 458 ; hut he Is not the agent
of an Insolvent railroad company, and hence
the company Is not liable for damages occa-

sioned by his negligence in operating the

road; Metz v. R. Co., 58 N. Y. 61, 17 Am.
Rep. 201 ; nor is he personally liable ; Cardot
V. Barney, 63 N. Y. 281, 20 Am. Rep. 533;
but he Is liable as receiver for loss as a car-

rier of goods ; Paige v. Smith, 99 Mass. 395.

It is held that, where an injury results from
the fault or misconduct of a receiver, the

court may in its discretion either take cog-

nizance of the question of the receiver's lia-

bility, and determine it, or permit" the ag-

grieved party to sue at law ; Klein v. Jewett,

26 N. J. Eq. 474; Camp v. Barney, 4 Hun
(N. Y.) 373.

In a railroad receivership the court will

not order the receiver to pay the rental of

a leased portion of the road, when he has
not received therefrom sufficient to pay such
rental, over and above operating expenses,

and when the trustee of the leased property

has asked the court for its surrender, but
has permitted it to remain In the receiver's

hands and has not taken possession of it un-

der an order granted by the court; Quincy,

M. & P. R. Co. V. Humphreys, 145 U. S. 82,

12 Sup. Ct. 787, 36 L. Ed. 632.

Receivers are not assignees and are not
bound to adopt a lease, but have an option

to do so or not ; New York, P. & O. R. Co. v.

R. Co., 58 Fed. 280 ; Ames v. R. Co., 60 Fed.
966. A receiver is not compelled to adopt
the contracts or leases of the railroad com-
pany, but is entitled to a reasonable time
to elect, and a court will not order him to

pay rental when the income is not sufficient

to pay running expenses ; II. S. Trust Co. v.

R. Co., 150 U. S. 287, 14 Sup. Ct 86, 37 L.

Ed. 1085 ; Seney v. R. Co., 150 U. S. 310, 14

Sup. Ct. 94, 37 L. Ed. 1092. A receiver of an
insolvent corporation, who takes possession
of a leasehold estate held by the corporation,

does not thereby become an assignee of the
term, nor liable on the covenants of the
lease; Metropolitan L. Ins. Co. v. Sanborn,
34 Misc. 531, 69 N. Y. Supp. 1009 ; but is lia-

ble only for a reasonable rent while in pos-

session; Bell V. Protective League, 163 Mass.
558, 40 N. E. 857, 28 L. R. A. 452, 47 Am. St.

Rep. 481 ; and in some cases for the rental

specified in the lease ; Spencer v. Columbian
Expo., 163 lU. 126, 45 N. E. 250. See Lease.
A receiver of a railroad is entitled to a

reasonable time in which to elect whether or

tiot to retain rolling stock formerly obtained

by the company on periodical payments. If

he retains it, he must pay the contract price

;

if he retains it for a time and then releases

It, he must pay a fair price for its use, which
is usually based on the mileage of the cars

and is not the stipulated "rental" under the
•contract; Farmers' L. & T. Co. t. R. Co., 42

Fed. 6,

The receiver of a railroad is not liable for

his refusal to carry the plaintiff on a ticket

issued by the company before his appoint-

ment The plaintiff has only the right to

come in as a general creditor for the price

of the ticket; Casey v. R. Co., 15 Wash. 450,

48 Pae. 53.

Freight money paid to a company before

the appointment of a receiver does not en-

title the company to sue the receiver for

refusal to carry the goods; Central Trust
Co. v. R. Co., 51 Fed. 15, 16 L. R. A. 90.

Damages accruing during the time a rail-

road is in the hands of a receiver are part of

the operating expenses, payable out of the

income, if there is any; if not, out of the
corpus of the property; Cross v. Evans, 86
Fed. 1, 29 C. C. A. 523 ; Memphis & C. R. Co.

V. Hoechner, 67 Fed. 456, 14 C. 0. A. 469, 31
U. S. App. 644.

Equity may order a receiver of a railroad

to buy rolling stock when necessary for the
continued operation of the road and charge
the price as a first lien on the property ; Un-
ion Trust Co. V. R. Co., 117 U. S. 434, 6 Sup.
Ct. 809, 29 L. Ed. 963; WaUace v. Loomis,
97 U. S. 146, 24 L. Ed. 895.

Separate receivers will not be appointed
in two suits against the same railroad com-
pany. The existing receivership should be
extended ; Lloyd v. R. Co., 65 Fed. 351.

A receiver appointed in a federal court
is required to manage the property in ac-

cordance vrith the laws of the state where-
in it is situate ; U. S. Jud. Code § 65.

Where a receiver has been discharged
and a railroad turned over to the company,
it was held that the company was liable to

an action by one who had suffered personal
injury by the negligence of the employes
while the road was in the hands of the re-

ceiver; Texas & P. R. Co. v. Bloom, 60 Fed.
979, 9 C. C. A. 300, 23 U. S. App. 143.

A mortgagee plaintiff at whose instance a
receiver has been appointed for a railway
cannot be compelled, if expenses of opera-

tion and management exceed the value of
the property, to make good a deficit, unless
the order of appointment was made on that
condition, and he is not liable to the em-
ployes of the receiver for their wages ; Farm-
ers' L. & T. Co. V. R. Co., 31 Or. 237, 48 Pac.

706, 38 L. R. A. 424, 65 Am. St Rep. 822.

The doctrine of Fosdick v. Schall, 99 U. S.

252, 25 L. Ed. 339 (first suggested by Judge
Dillon), is that the income of a railroad com-
pany, out of which a mortgage is to be paid.

Is the net income Obtained by deducting from
gross earnings what is required for operat-

ing expenses, proper equipment, and useful
improvements. Every mortgagee impliedly
agrees that the current debts made in the
ordinary course of business shall be paid
from the current receipts before he has any
claim on the income. Also, that when there
is a diversion of income from the payment
of current debts to pay fixed charges, thus
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Increasing the security of the latter, this must
be returned to the current debt fund before
the mortgagee is paid. This was followed in

Bumham v. Bowen, 111 IJ. S. 781, 4 Sup. Ct.

675, 28 L. Ed. 596, where it was held that a
supply claim incurred prior to the receiver-

ship was a charge on the income coming into

the receiver's hands, as well as that received

before his appointment Such a claim is pay-
able out of the receiver's surplus earnings,

whether or not, during the company's opera-

tion of the road, there was a diversion of in-

come, either in paying interest or in better-

ments ;
' and even where the company has

misappropriated such income to purposes not
beneficial to the mortgagee ; Virginia & A.

Coal Co. V. R. & B. Co., 170 U. S. 355, 18 Sup.

Ct. 657, 42 h. Ed. 1068. See Miltenberger v.

Ry. Co., 106 D; S. 286, 1 Sup. Ct. 140, 27 U
Ed. 117.

The dominant feature of the doctrine, as

applied in Burnham v. Bowen, 111 U. S. 776,

4 Sup. Gt. 675, 28 L. Ed. 596, is said to be
that where expenditures were made which
were essentially "necessary to enable the road
to be operated as a continuing business, and
it was the expectation of the creditors that

the indebtedness would be paid out Of cur-

rent earnings, a superior equity arises In

favor of the materialman as against the

mortgage bonds as to the income arising both

before and after the appointment of a re-

ceiver ; Virginia & A. Coal Co. v. R. & B; Coi,

170 U. 'S. 355, 18 Sup. Ct. 657, 42 L. Ed. 1068.

This equity arises upon the' tacit or express

understanding that the current earnings

would be appropriated for the payment of

the debt. Even though thei mortgage pro-

vides for a sequestration of income for the

benefit of the bondholders, that income, until

strict foreclosure or a sale of the road, is

charged with the prior equity of unpaid sup-

ply claims;' id. ' Equity will confine itself

within very restricted limits in the applica-

tion Of this doctrine ; Kneeland v. Loan & T.

Co., 136 U. S. 89, lO'gup.'Ct. 950, 34 L. Ed.

379; Thomas v. Car Co., 149 V. S. 95, 13

Sup. Ct. 824, 37 L." Ed. 663 ; in both of which
cases it was nOt, under special circumstances,

applied to car trust rentals prior to the suit

for foreclosure.

The doctrine has in' some courts been ex-

tended with great freedom, and the granting

of preferences anS the issue of receiver's cer-

tificates carried to such an extent as to give

rise in the public mind to an erroneous view

of the powers of courts of equity in this re-

gard. In Central Trust Co, v. R. Co., 80

Fed. 624, 26 0. C. A. 30, the circuit court of

appeals remarks that "the liberality with

which this equity was extended by some of

the circuit courts in favor of general cred-

itors, induced the supreme court in Kneeland

V. Trust Co., 136 U. S. 89, 10 Sup. Ct. 950, 34

L. Ed. 379, to call attention to the necessity

of preserving the general priority of con-

tract liens over all but a. limited class of

claims. Through Mr. Justice Brewer, the

court said: 'The appointment of a receiver

vests in the court no absolute control over
the property, and no general authority to

displace vested contract liens. Because, in

a few specified and limited cases, this court

has declared that unsecured claims were en-

titled to priority over mortgage debts, an
idea seems to have obtained that a court ap-

pointing a receiver acquires power to give

such preference to any general and unsecur-

ed claims. It has been assumed that a court
appointing a receiver could rightfully burden
the mortgaged property for the payment of

any unsecured indebtedness. . .
'

. It is

the exception, and not the rule, that such
priority &f liens can be displaced. We em-
phasize this fact of the saeredness of con-

tract liens, for the reason that there seems
to be growing an idea that the chancellor, in

the exercise of his equitable power, has un-
limited discretion in this matter of the dis-

placement of vested liens.' " While the court

appointing an ancillary receiver will protect

local creditors having prior rights or liens,

it will recognize no distinction between for-

eign and domestic creditors whose claims

stand on equal footing, and it rests in the

court's discretion whether it will distribute

the assets or transmit them to a primary re-

ceiver; Sands v. Greeley & Co., 88 Fed. 130,

31 G. O. A. 424.

Orders appointing a receiver usually di-

rect the payment of such preferred claims of

this class as the master shall find to be equi-

tably entitled ; Blair v. R. Co., 22 Fed. 471 ',

and It is the better practice to malie the or-

der then; Central Trust Co. v. R. Co., 41
Fed. 551 ; they will he paid even if not pro-
vided for in the Original decree; Miltenberg-
er V. R. Co., 106 U. S. 286, 1 Sup. Ct. 140, 27
L. Ed. 117; the order can be made after-

wards ; Central Trust Co. v. R. Co., 41 Fed.

551. It has been held that there can be ho
preference as to the corpus of the property
where payment was not provided for in the

original decree; Cutting v. R. Co., 61 Fed.

150, 9 C. G. A. 401; nor any preference what-
ever ; Central Trust Co. v. R. Co., 69 Fed.
295 ; but it is also held that where the earn-
ings have been diverted to the payment of

interest or permanent ImprovementSj prefer-
red debts will be charged on the corpus if the

current income is not sufficient to pay
them; Burnham v. Bowen, 111 U. S. 776, 4
Sup. Ct. 675, 28 I*. Ed. 596; St. Louis, A. &
T. H. R. Co. V. R. Co., 125 U. S. 658, 8 Sup.

Ct. 1011, 31 L. Ed. 832; and sometimes even

without showing a diversion of earnings;

Miltenberger v. R. Co., 106 U. S. 286, 1 Sup.

Ct. 140, 27 L. Ed. 117.

A receiver of a railroad on coming into

possession of earnings should pay out of the

same all debts for supplies contracted within

a reasonable time before the receivership, be-

fore making any expenditure for betterments
or interest oa mortgages ; Southern R. Co. v.

,Brake Co., 76 Fed. 502, 22 C. C. A. 298.

The coiirt may authorize receivers, in their
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discretion, to pay the current payrolls and
supply accounts incurred In the operation of

the road within four months before their ap-

pointment ; New England R. Co. v. Steel Co.,

75 Fed. 54, 21 0. C. A. 219. Current operat-

ing expenses for a limited time before the

appointment of a receiver under a foreclo-

sure bill may be charged on the income earn-

ed during the receivership or upon the cor-

pus of the property, in preference to the lien

of the mortgage ; Ames v. R. Co., 74 Fed.

335. A receiver of a railroad is properly au-

thorized to pay all balances due to other car-

riers and connecting lines, and should be al-

lowed to pay, from the proceeds of the sale

of receiver's certificates, charges for freight

on cars, coal, oil, etc., consigned to the in-

solvent company and due before the appoint-

ment of a temporary receiver; Finance Co.

of Pa. V. R. Co., 62 Fed. 205, 10 C. O. A. 323,

8 U. S. App. 547.

,
Mileage due under a contract for the use

of Pullman cars is not distinguishable from
car rentals, and cannot be made a preferred

claim on the appointment of a receiver ; Pull-

man's Palace-Car Co. v. Trust Co., 84 Fed. I

18, 28 C. C. A. 263 ; Thomas v. Car Co., 149
U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 663.

A cable for a cable railway, if necessary, is

entitled to a preference, though no diversion

of income is shown; and the lapse of two
years will not bar the claim ; New York, G.

& I. Co. V. Motor Co., 83 Fed. 365, 27 C. C.

A. 550.

The payment of unpaid debts for operat-

ing expenses accrued within ninety days,

and of ticket and freight balances due, are
necessary for the preservation of the mort-

gaged property, in order to keep it a going
concern ; Union Trust Co. v. R. Co., 117 U.

S. 456, 6 Sup. Ct. 809, 29 L. Ed. 963.

Where a receiver is in possession under
foreclosure.proceedings of a general mort-

gage on a system of railroads, - preferred

debts will be charged on the earnings of the

entire system; Central Trust Co. v. R. Co.,

30 Fed. 332.

Preferred debts are said to be those

"which, when incurred, operated in a direct

way to the advantage of the bondholder ;"

Baston v. R. Co., 38 Fed. 12 ; or which were
"made to preserve the estate ;" Frazier v.

R. Co., 88 Tenn. 138, 12 S. W. 537 ; or were
payments "necessary in the ordinary admin-
istration of the affairs of the corporation;"

Blair v. R. Co., 23 Fed. ^521 ; or were reason-

ably "necessary to incur in order to keep

the road in operation;" Short, Ry. Bonds §

624.
-

They include: Debts for freight and ticket

balances; Miltenberger v. R. Co., 106 U. S.

286, 1 Sup. Ct. 140, 27 L. Ed. 117; wages;

Fosdick V. Schall, 99 U. S. 235, 25 L. Ed. 339;

Miltenberger v. R. Co., 106 V. S. 286, 1 Sup.

Ct. 140. 27 L. Ed. 117 ; wages and salaries of

employes of every grade; Farmers' L. & T.

Co. V. R. Co., 33 Fed, 778 ; counsel; Blair v.

R. Co., 23 Fed. 521 (but not one employed

for a special purpose ; Louisville, E. & St.

L. R. Co. V. Wilson, 138 U. S. 501, 11 Sup.

Ct. 405, 34 L. Ed. 1023; nor an attorney's

fee for services rendered a year and a half

before the receivership; Bownd v. Ry. Co.,

51 Fed. 58 ; but the annual salary of a reg-

ular counsel for a short time before receiv-

ership will be preferred; Blair v. R. Co., 23

Fed. 521; not a secretary of the company;
Central Trust Co. v. R. Co., 69 Fed. 295; nor

a claim for legal services in advising parties

who lent money to keep the road in opera-

tion; Louisville, B. & St. L. R. Co. v. Wil-

son, 138 U. S. 501, 11 Sup. Ct. 405, 34 L. Ed.

1023) ; supplies and material for equipping,

operating, and repairing the road; Fosdick

v.. Schall, 99 U. S. 252, 25 L. Ed. 339 ; North-

ern Pac. R. Co. V. Lamont, 69 Fed. 23, 16

C. C, A. 364; but not when furnished on
credit payable at some definite period, in

the future ; Bound v. Ry. Co., 58 Fed. 473,

7 C. C. A. 322 ; American L. & T. Co. v. R.

Co., 46 Fed. 101. It applies to ties, hard-

ware and traffic balances; Gregg v. Trust
Co., 109 Fed. 220, 48 C. C. A. 318; necessary

repairs to a railroad ; Southern R. Co. v.

Tillett, 76 Fed. 507, 22 C. C. A. 303; jack-

screws ; Southern R. Co. v. Jack Co., 117
Fed.. 424, 54 C. C. A. 598; new' cable f9r a
cable railroad (after two years) ; New York
G. & I. Co. V. Motor Co., 83 Fed. 365, 27 C.

C. A. 550; ties.; Gregg v. Trust Co., 197 U.
S. 193, 25 Sup. Ct 415, 49 L. Ed. 717; rails;

Lackawanna I. & C. Co. v. Trust Co., 176

U. S. 298, 20 Sup. Ct. 363, 44 L. Ed. 475 ; a
gear wheel and pinion for a cable road ; Cen-
tral Trust Co. V. Clark, 81 Fed. 269 ; a pow-
er house for an electric stteet railway; Uli-

nois T. & S. B. v. Doud, 105 Fed. 1^3, 44 C.

C. A. 389, 52 L. R. A. 481 ; damages for in-

juries to employees of a receiver are part of

operating expenses; Meyer Rubber Co. v. R.

Co., 174 Fed. 731, affirmed in Willcox v.

Jones, 177 Fed. 870, 101 C. C. A. 84.

The vendor of rolling stock under a ear

trust is not preferred as to the balance of

payments due him ; Huidekoper v. Locomo-
tive Works, 99 U. S. 258, 25 L. Ed. 344. The
rental of cars used by the receiver is held

to be chargeable to the proceeds of the sale

of the property as one of the expenses of the

administration ; Lane v. R. Co., 96 Ga. C30,

24 S. B. 157 ; as is also the unpaid rental

during their use by the company before the

receiver was appointed, and compensation
for the Ordinary wear and tear and the ex-

pense of returning the cars to the owner

;

id.; contra, as to rentals accruing before the

receivership; Kneeland v. Trust Co., 136 U.

S. 89, 10 Sup. Ct. 950, 34 L. Ed. 379 ; Union
Trust Co. V. R. Co., 117 U. S. 479, 6 Sup. Ct
809, 29 L. Ed. 963.

Rentals on a leased line will not be pre-

ferred; New York; P. & O. R. Co. v. R. Co.,

58 Fed. 268; nor debts contracted for orig-

inal construction; Toledo, D. &B. R. Co. v.
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Hamilton, 134 tJ. S. 296, 10 Sup. Ct. 546, 33
L. Ed. S05 ; nor the price of a locomotive
bought six- months before the receivership

;

Manchester Locomotive Works v. Truesdale,

44, Minn. 115, 46 N. W. 301, 9 L. K. A. 140

;

nor will claims for damages for breach of

contract; Central Trust Co. v. R. Co., 32
Fed. 566 ; nor those caused by the operation
of the road before the appointment of the

receiver; Hiles v. Case, 14 Fed. 141; Cen-
tral Trust Co. V. R. Co., 28 Fed. 871; but see

Dow V. R. Co., 20 Fed. 260, a case said to be
of doubtful authority; Short, Ry. Bonds §

626. It does not apply to ballast cars used
in improving the road bed where it appears
that there was no net income ; Fordyce v.

tt. R., 145 Fed. 544 ; nor to counsel fees

;

Gregg v. Trust Co., 109 Fed. 220, 48 C. C. A.

318.

The ordinary period within which , such
claims are allowed is six months; Scott v.

R. do., 6 Biss. 535, Fed. Cas. No. 12,527; but
claims have been awarded a preference after

eight months; Skiddy v. R. Co., 3 Hughes
320, Fed. Cas. No. 12,922; eleven months;
Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct.

675, 28 L. Ed. 596; nearly two years; Cen-
tral Trust Co. V. R. Co., 41 Fed. 551; two
years ; Cobb v. Clough, 83 Fed. 605 ; three

years; Hale. v. Frost, 99 U. S. 389, 25 It. Ed.
419.^ There is no fixed time within which
priority can be given; it is a question of rea-

sonable time; Wood v. R. Co., 70T'ed. 741.

. The rule has been held to apply only to

railroads; Wood v. Trust Co., 128 U. S.

416,' 9 Sup. Ct. 131, 32 L. Ed. 472; not to

manufacturing corporations; Seventh N. B.

of Philadelphia v. Iron Co., 35 Fed. 436 ; Fi-

delity Ins.:& S. D. Co. V. Iron Co., 42 Fed.

372 ; nor to street railways ; Front St. Ca-
ble Ry. Co; V. Drake, 84 Fed. 257; nor to

steamship lines; Bound v. Ry. Co., 50 Fed.

312; nor to a hotel company; Raht v. At-

trill, 106 N. T. 423, 13 N. B. 282, 60 Am. Rep.

456 ; it Is held applicable to street railways

;

Lltzenberger v. Trust Co., 8 Utah 15, 28 Pac.

871 ; lUinois T. & S. B. v. Doud, 105 Fed. 123,

44 C. C. A. 389, 52 L. R. A. 481 ; a coal and
coke company; Drennen v. Trust & D. Co.,

115 Ala. 592, 23 South. 164, 39 L. R. A. 623,

67 Am. St. Rep. 72; a mining company;
Cunningham v. Min. Co., 103 Mo. App. 398,

76 S. W. 487 {contra, Manhattan Trust Co.

V. Iron Co., 19 Wash. 493, 53 Pac. 951); a

telegraph and telephone company ; Keelyn v.

Tel. Co., 90 Fed. 29 ; to all quasi-pablic cor-

porations; Drennen & Co. v. Deposit-Co., 115

Ala. 592, 23 South. 164, 39 L. R. A. 623, 67

Am. St. Rep. 72. In Ohio it is a statutory

rule.

The, right to claim for labor and materials

in preference to the mortgage debt is not

affected by the sale of the property if such

right be reserved In the decree aflBrming

the same; Southern R. Co. v. Steel Co., 176

XJ. S. 25.7, 20 Sup. Ct. 347, 44 L. Ed. 458.

Suits. A receiyei; must ordinarily obtain

leave of the appointing court before insti-

tuting a suit ; but not where he sues for debt

due him in his official capacity; L. R. 12

Eg. 614 ; or sues in the appointing court with
its sanction; Smith, Rec. § 69; Cox v. Vol-

kert, 86 Mo. 505.

A receiver cannot sue outside the juris-

diction of his appointment ; Great Western
Min. & Mfg. Co. V. Harris, 198 U. S. 561,

25 Sup. Ct. 770, 49 L.. Ed. 1163 ; Kirwan Mfg.

Co. V. Truxton, 2 Pennewill (Del.) 48, 44 Atl.

427 ; Southern B. c& K Ass'n v. Price, 88 Md.
155, 41 Atl. 53, 42 U R. A. 206; otherwise

where, by statute or assignment, he has suf-

ficient title, as a guasi-assignee, a represen-

tative of the creditors; Bernheimer v. Con-

verse, 206 U. 'S. 516, 27 Sup. Ct. 755, 51 L.

Ed. 1163.

In some cases in the federal courts, decid-

ed before the case (supra) of Great Western
Min. & Mfg. Co. V. Harris, 198 U. S. 561, 25
Sup. Ct. 770, 49 L. Ed. 1163, such suits were
sustained in a foreign jurisdiction ; see Rog-
ers V. Riley, 80 Fed. 759; • In re Wood, 95
Fed. 947; Lewis v. Clark, 129 Fed. 570, 64

C. C. A. 138.

The objection must be made at the proper

time; Great Western Tel. Co. v.-Purdy, 162

U. S. 329, 16 Sup. Ct. 810, 40 D. Ed. 986. In

this sense federal courts in different states

are foreign to each other, and so are federal

and state courts; but federal courts in dif-

ferent districts of the same state are not

;

Horn V. R. Co., 151 Fed. 626.

By comity a receiver may be permitted to

sue for a specific asset, but not even then if

the property would thereby be tajien out of

the state to the prejudice of domestic cred-

itors ; Nolen v. Kaufman, 70 Mo. App. 653.

If he has obtained a judgment, he may sue

on it in a foreign state; McBride v. Bank,
200 Fed. 895.

But it Is also said to.be now "well estab-

lished that a receiver may invoke the aid of

a foreign "court in obtaining possession of

property or funds within its jurisdiction to

which he is entitled," but not against the

creditors of a non-resident debtor who are

seeking to subject property to the payment
of their debts ; Catlin v. SUver-Plate Co., 123

Ind. 477, 24 N. E. 250, 8 L. R. A. 62, 18 Am.
St. Rep. 338 ; and this is a matter of comity

;

National Trust Co. v. Miller, 33 N. J. Bq.

155. A receiver appointed in one state can
sue in another by comity, in respect of prop-

erty rights in the latter state, provided the

domestic creditors are protected; Toronto
General T. Co. v. R. Co., 123 N. Y. 37, 25

N. E. 198.

It is held that an Illinois receiver appoint-

ed at the suit of a non-resident creditor may
hold the assets against an Illinois creditor;

Holbrook V. Ford, 153 111. 633, 39 N. E. 1091,

27 L. R. A. 324, 46 Am. St. Rep. 917.

Assets in another state of the party for

whose property the receiver Is appointed are

subject to attachment in the courts of such



RBCBIVEB 2833 EBCEIVER

other state by creditors there resident, and
even by non-resident creditors (other than
those of the receivership state) ; Mason v.

Mfg. Co., 81 Md. 446, 32 Atl. 311, 29 L. K. A.

273, 48 Am. St. Rep. 524.

See LinvUle v. Hadden, 88 Md. 594, 41- Atl.

lOtT, 43 L. R. A. 222; Gllman v. Ketcham
84 Wis. 60, 54 N. W. 395, 23 L. R. A. 52, 36
Am. St. Rep, 899; Coinmerclal Nat. Bank v.

Iron & S. Co., 95 Tenn. 172, 31 S. W. 1002, 29
L. R. A. 164; Robertson v. Staed, 135 Mo.
135, 36 S. W. 610, 33 L. R. A. 203, 58 Am.
St. Rep. 569.

In Buswell v. Order of Iron Hall, 161 Mass.
224, 36 N. E. 1065, 23 L. R. A. 846, it was held

that the ancillary receiver should remit the

fund to the home receiver for distribution, if

it should appear that Massachusetts claim-

ants would there be placed on an equality

with home claimants. This case is said to

have gone to the limits of comity; Smith,

Reo. § 73. Where a receiver takes property to

a foreign state his possession will be protect-

ed; gingerly v. Fox, 75 Pa. 112; contra,

Humphreys v. Hopkins, 81 Cal. 551, 22 Pac.

892, 6 L. R. A. 792, 15 Am. St Rep. 76.

One who has a legal cause of action sound-

ing merely in tort against a receiver appoint-

ed by a court of chancery has a right to pur-

sue his redress by an action at law. Such
action cannot be brought without the chan-
cellor's permission, but this cannot be re-

fused, unless the claim preferred be mani-
festly unfounded; Davis v. Gray, 16 Wall.

(U. S.) 218, 21 L. Ed. 447. See Barton v.

Barbour, 25 Alb. L. J. 46.

A receiver cannot be sued without the con-

sent of the appointing court ; Porter v. Sabin,

149 U. S. 473, 13 Sup. Ct. 1008, 37 L. Ed. 815;

Wayne Pike Co. v. State, 134 Ind. 672, 34 N.

E. 440 ; Smith v. Ry. Co., 151 Mo. 391, 52 S.

W. 378, 48 L. R. A. 368 ; but there are excep-

tions to this rule: By act of congress, March
3d, 1889, every receiver appointed by a fed-

eral court may be sued without leave of

court, but subject to the general equity juris-

diction of the court which appointed him.
This act extends to any court of competent
jurisdiction, state or federal, and not merely
to the appointing court; McNulta v. Loch-

ridge, 141 U. S. 327, 12 Sup. Ct. 11, 35 L. Ed.

796 ; Dillingham v. Russell, 73 Tex. 47, 11 S.

W. 139, 3 L. R. A. 634, 15 Am. St. Rep. 753.

It applies to actions for personal injuries to

passengers; FuUerton v. Fordyce, 121 Mo.
1, 25 S. W. 587, 42 Am. St. Rep. 516; suits on

patents may be brought without leave ; Hup-
feld V. Piano Co., 66 Fed. 788; but not one

to condemn a crossing over the railroad in

the receiver's hands ; Buckhannon & N. B. Co.

V. Davis, 135 Fed. 707, 68 C. C. A. 345, or

one to take from the receiver's control prop-

erty belonging to the corporation; Hollifield

V. R. Co., 99 Ga. 365, 27 S. B. 715.

Receivers operating a railroad in another

state are liable to action there; Paige v.

Smith, 99 Mass. 395; property in another
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state, in the hands of a receiver, may be gar-

nlsbeed there ; Phelan v. Ganebin, 5 Colo. 14

;

where a receiver has taken possession of

property not specified in the decree appoint-

ing him ; Hills v. Parker, 111 Mass. 508, 15

Am. Rep. 63.

It is held that suing without leave is mere

contempt of court and does not affect the

jurisdiction of the court in which the suit is

brought ; Phelan v. Ganebin, 5 Colo. 14 ; and

that the proceedings are regular tUl the ap-

pointing court interferes ; Pruyn v. McCreary,
182 N. Y. 568, 75 N. E. 1133 ; other cases hold

that there Is no jurisdiction till leave is

granted; Barton v. Barbour, 104 U. S. 126,

26 L. Ed. 672 ; Keen v. Breckenridge, 96 Ind.

69; WiswaU V. Sampson, 14 How. (U. S.) 52,

14 L. Ed. 322. Leave to sue rests in the dis-

cretion of the appointing court; Mechanics'

N. B. V. Landauer, 68 Wis. 44, 31 N. W. 160 ;.

ordinarily leave will be granted to sue only
in the appointing court ; Palmer v. Scriven, 21
Fed. 354 ; and a ease at law may be ordered

to be tried in equity; Shedd v. Seefeld, 230
111. 118, 82 N. E. 580, 13 L. R. A. (N. S.)

709, 120 Am. St Rep. 269.

A failure to get leave is waived if the case
has gone on to an adverse decision against
the receiver; Manker v. Loan Ass'n, 124

la. 341, 100 N. W. 38 ; but in Haag v. Ward,
89 Mo. App. 186, it was held not to be waived
where the receiver pleaded. Application for
leave to sue may be- made by motion in the
receivership case; Wilson v. Rankin, 129 N.
C. 447, 40 S. E. 310.

See, generally, 38 Amer. L. Rev. 516.

Under the strict common law, a receiver

must sue in the name of the corporation or
firm of which he is receiver ; High, Eec. § 209;

the receiver brings suit in the company's
name but for his own use ; Yeager v. Wallace,
44 Pa. 294; he sues in his own naine on
his own contracts; Singerly v. Fox, 75 Pa.

112; in states having codes of procedure he
may sue in his own name, as having the ben-

eficial Interest; 5 Thomps. Corp. § 6979.

Suit should be brought against the com-
pany, but service made on the receiver; Mc-
Nulta V. Lochridge, 141 U. S. 327, 12 Sup. Ct.

11, 35 L. Ed. 796; an attachment execution

should be served on him ; Conshohocken Tube
Co. V. Car Co., 167 Pa. 589, 31 Atl. 934.

The receiver of a corporation cannot sue
in his own name to recover property of the
corporation which has never been in his pos-

session nor been assigned to him, where au-
thority to bring such suit has not been con-

ferred on him by statute or by decree of
court; Wilson v. Welch, 157 Mass. 77, 31 N.
E. 712. Actions against the receiver are, in

law, actions against the receivership, or the
funds in the hands of the receiver, and his

contracts, misfeasances, negligences, and lia-

bilities are ofiicial and not personal; and
judgments against him as receiver are pay-

able only out of the funds in his hands; Mc-
Nulta V. Lochridge, 141 V. S. 327, 12 Sup. Ct
11, 35 L. Ed. 796.
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He has a summary remedy against one
who has possession of receivership funds, ob-
tained since the appointment, even though
the party cla'ims title or a lien; but must
bring suit if possession veas had before the
receivership, or the party claims adversely;
Horn V. R. Co., 151 Fed. 626.

The court can, by summary proceedings,
compel payment by a purchaser from a re-

ceiver of the price of goods sold aiid deliv-

ered ; McCarter v. Finch, 55 N. J. Eq. 245, 36
Atl. 937.

Where a circuit court has appointed a re-

ceiver of a steamer and all other property of

a railroad company, and the steamer came
into collision with another vessel and was
libelled in admiralty, it was held that the cir-

cuit court did not err in declining to issue an
injunction against the admiralty proceed-

ings; Paxson V. Cunningham, 63 Fed. 132,

11 g. C. A. 110, 21 U. S. App. 466.

Where property is in the hands of a re-

ceiver, an independent suit cannot be brought
to foreclose a mortgage on it, even in the
same court; American Loan & T. Co. v. R.
Co., 86 Fed. 390.

Judgment against a corporation obtained
between the entry of an order appointing a

receiver therefor and the approval of his

bond creates no lien on the property ; Temple
V. Glasgow, 80 Fed. 441, 25 C. C. A. 540.

Where a receiver has been guilty of a pub-

lic nuisance, the court will enjoin him there-

from ; Felton v. Ackerman, 61 Fed. 225, 9 C.

C. A. 457, 22 U. S. App. 154.

A purchaser of a claim against a railroad
cofopany which is in the hands of a re-

ceiver is not estopped to attack the validity

of an order appointing the receiver made be-

fore he became a party to the action; Grant
V. Ry. Co., 116 Oal. 71, 47 Pac. 872.

It is not inconsistent with the relations be-

tween a receiver and the court appointing

him that he should appeal from an order of

such court granting an injunction against

him; Felton v. Ackerman, 61 Fed. 225, 9 C.

C. A. 457, 22 U. S. App. 154.

The appointment of a receiver of a cor-

poration fixes the status and priorities of

its creditors ; Cowan v. Glass Co., 184 Pa. 1,

38 Atl. 1075.

A circuit court of the United States has no
power to appoint a receiver of property al-

ready in the possession of a receiver duly
and previously appointed by a state court;

Shields v. Coleman, 157 U. S. 169, 15 Sup. Ct.

570, 39 L. Ed. 660.

,
A receiver appointed for one .corporation

cannot act for another ; Hook v. Bosworth, 64

Fed. 443, 12 C. C. A. 208, 24 U. S. App. 341.

Where a receiver has been wrongfully ap-

pointed, the defeated complainant is held to

be liable for costs and expenses ; Hendrie &
B. Mfg. Co. V. Parry, 37 Colo. 359, 86 Pac.

113; In re Lacov, 142 Fed. 960, 74 C. O. A.

130; State v. Dist.. Court, 28 Mont. 227, 72

Pac. 613 ; Link Belt Mach. Co. v. Hughes, 195

111. 413, 63 N. E. 186, 59 L. R. A. 673 ; but
/not in the case of an insolvent corporation
where the other creditors received the ben-

efits of the appointment, though the com-
plainant did not make his claim; Berry v.

Rood, 225 Mo. 85, 123 S. W. 888 ; to the same
effect, Clark v. Brown, 119 Fed, 130, 57 C. 0.

A. 76; McCarthy v. Peake, 18 How. Pr. (N.

Y.) 138, where the costs and expenses were
not put on the complainant

If the appointment was made without juris-

diction, the receiver cannot have compensa-
tion out of the fund, though he realized

profits; Grant v. Ry. Co., 116 Cal. 71, 47

Pac. 872 ; Bowman v. Hazen, 69 Kan. 682, 77

Pac. 589; State v. Bank, 197 Mo. 605, 95 S.

W. 867 ; Brundage v. S. & L. Ass'n, 11 Wash.
288, 39 Pac. 669; but it has been held that

it must be paid out of the funds in his

hands regardless of who is ultimately to

bear the burden ; In re Hill Co., 159 Fed. 73,

86 C. C. A. 263 ; Hopfensack v. Hopfensack,
61 How. Pr. (N. Y.) 508 ; Cutter v. Pollock, 7

N. D. 631, 76 N. W. 235.

If the fund is insuflficient, he may come
upon whoever secured his appointment; Frick

V. Fritz, 124 la. 529, 100 N. W. 513; Tome
V. King, 64 Md. 166, 21 Atl. 279 ; Ephraim v.

Bank, 129 Cal. 589, 62 Pac. 177; by having
it taxed. against the complainant; German, N.

B. V. Best & Co., 32 Colo. 192, 75 Pac. 398 ; or

by separate proceedings; Ephraim v. Bank,
129 Cal. 589, 62 Pac. 177.

In Atlantic Trust Co. v. Chapman, 208 U.

S. 360, 28 Sup. Ct. 406, 52 L. Ed. 528, 13

Ann. Cas. 1155, a trustee under a mortgage
given by a canal and irrigation company,
who brought suit to foreclose, was held not

liable for receivers' certificates authorized by
the court for the purpose of operating the

property. To the same effect, McLean v. Gil-

lespie, 130 111. App. 356; Farmers' Loan Co.

V. R. Co., 31 Or. 237, 48 Pac. 706, 38 L. R. A.

424, 65 Am. St. Rep. 822. In some cases the

court has been held to have discretion to put

the costs on the fund, or on the plaintiff, or

divide them among the parties; Palmer v.

Texas, 212 U. S. 118, 29 Sup. Ct. 230, 53 L.

Ed. 435 ; RounsavlUe v. Langston, 99 Ga. 117,

24 S. E. 972; French v. Gifford, 31 la. 428.

See generally Bellamy v. Tel. Co., 25 Okl. 18,

105 Pac. 340, 25 L. R. A. (N. S.) 412, and
note.

An order fixing the compensation of a re-

ceiver, and taxed as such in the costs, is a
final judgment upon a collateral matter aris-

ing out of the action and appealable by any
party interested in the fund ; Grant v. R. Co.,

116 Cal. 71, 47 Pac. 872. As to a receiver's

compensation, see 32 A. & E. Corp. Cas. 53^.

The appointment of a receiver does not

abate personal actions against the debtor, and
the receiver has no status in court thereunder

until he is made a party thereto on his own
application. The plaintiff may proceed to

final judgment without him ; Wilder v. New
Orleans, 87 Fed. 843, 31 C. C. A. 249.

A receivership of a railroad as a going con-
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cern should not be unnecessarily prolonged,
and in case of unnecessary delay the court
should listen to the application of any cred-

itor and give due notice to the receiver, for

Its prompt termination; In re Metropolitan
Ry. Receivership, 208 U. S. 90, 28 Sup. Ct.

219, 52 L. Ed. 403.

A bond given to the receiver of a corpo-

ration, "his successors and assigns," enures
after the termination of the receivership to

the benefit of the corporation which may
sue upon it and the surety is not discharged

;

American Surety Co. v. Campbell & Zell Co.,

138 Fed. 531, 71 C. C. A. 55.

' After the receiver has settled his account

and been discharged, jurisdiction of the cause

may be retained by the court for the purpose

of carrying into final effect any orders made.
. See Smith, Receiverships; High; Gluck &
Becker, Receivers; Bailiff; Rolling Stock;
Moetgage; Lease; • Meegbb; Recbivbes'
Certificates; Reokganization.

RECEIVER GENERAL OF THE DUCHY
OF LANCASTER. An officer of the Duchy
court, who collects all the revenues, fines,

forfeitures, and assessments within the

duchy.

RECEIVER GENERAL OF THE PUBLIC
REVENUE. An officer appointed in every

county in England to receive the taxes grant-

ed by parliament, and remit the money to

the treasury.

RECEIVER OF STOLEN GOODS. By
statutory provision, the receiver of stolen

goods, knowing them to have been stolen,

may be punished as the principal, in perhaps
all the states.

To make this offence complete, the goods
received must have been • stolen, they must
have been received by the defendant, and he
must know that they had been stolen.

The original theft must be proved against
the receiver just as strictly as if the thief

were being tried for larceny, but only by such
evidence as Is admissible against the re-

ceiver. A confession by the thief when
charged with the crime is inadmissible; 18
Cox 470 ; and the jury must disregard the
fact that they had just heard the thief plead
guilty; Odgers, C. L. 372. The thief may
be called as a witness for the prosecution,
and if he admits his guilt, that is some evi-

dence to go to the jury, but it is entitled to

but little weight If uncorroborated; 4 F. &
F. 43. Receiving goods stolen abroad does
not constitute the ofCence; but otherwise by
act of 1896 In England.
The goods stolen must have been received

by the defendant. Prvma facie, If stolen

goods are found in a man's house, he, not
being the thief, is a receiver; 1 Den. Or. Cas.

601. And though there Is proof of a criminal

intent to receive, and a knowledge that the

goods were stolen, if the eseolusive possession

still remains In the thief, a conviction for

receiving cannot be sustained; 2 id. 37. So

a principal in the first degree, partioeps Crim-

inis, cannot at the same time be treated as a

receiver ; 2 id. 459. Where a prisoner is

charged in two counts with stealing and re-

ceiving, the jury may return a verdict of

guilty on the latter count, if warranted by
the evidence, although the evidence Is al^p

consistent with the prisoner having been a
principal in the second degree In the steal-

ing ; Bell, Cr. Cag. 20. See Whiting v. State,

48 Ohio St. 220, 27 N. E. 96. But a person
having a joint possession with the thief may
be convicted as a receiver ; Dearsl. 494. The
actual manual possession or touch ^f the
goods by the defendant, however, is not nec-

essary to the completion of the offence of
receiving; it is sufficient if they are In the
actual possession of a person over whom the
defendant has a control, so that they would
be forthcoming if he ordered it ; id. 494 ; as
of a servant, to the master's knowledge; 72
J. P. 451.

Husband and wife were indicted jointly

for receiving; The jury found both guilty,

and found, also, that the wife raKelved the
goods without the control or knowledge of
the husband, and apart from him, and that
"he afterwards adopted his wife's receipt."
It was held that this finding did not war-
rant the conviction of the husband; Dearsl.
& B. 329. A wife could not be convicted for
receiving from, her husband goods which she
knew he had stolen; Odgers, G. L. 373.
The offence of receiving stolen property

involves a criminal intent as a material ele^

ment, such as an Intent to aid the thief, of
obtaining a reward for restoring It to the
owner, or in some way to derive profit from
the act; Arcia v. State, 26 Tex. App. 193,
9 S. W. 685. - :

It Is almost always difficult to prove guil-
ty knowledge; and that must, in general,
be collected from circumstances. If such cir-

cumstances are proved which to a person of
common understanding a;nd prudence, and
situated as the prisoner was, must have sat-
isfied him that they v^ere stolen, this is suffi-

cient. For example, the receipt of watches,
jewelry, large quantities of money, bundles
of clothes of various' kinds, or personal prop-
erty of any sort, to- a considerable value,
from boys or persons destitute of property
and without any lawful means of acquiring
them, and specially if bought at untimely
hours, the mind can arrive at no other con-
clusion than that they were stolen. This Is

further confirmed If they have been bought
at an under-value, concealed, the marks de-

faced, and falsehood resorted to in account-
ing for the possession of them ; 2 Russ. Cr.

253; 1 Fost. & F. 51; Whart. Cr. L. 983,

986. See Huggins v. People, 135 111. 243, 25
N. E. 1002, 25 Am. St. Rep. 357. Evidence
that other stolen goods were found in de-

fendant's possession Is admissible to show
guilty knowledge; State v. Crawford, 38 S.

0. 330, 17 S. E. 36.
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At common law, receiving stolen goods,
knowing them to have been stolen, is a mis-
demeanor; 2 Russ. Cr. 253. But in Massa-
chusetts it has been held to partake so far
of the nature of felony that if a constable
has reasonable grounds to suspect one of the

crime of receiving or aiding in the conceal-

ment of stolen goods, knowing them to be
stolen, he may without warrant arrest the

supposed ofEender ; Rohan v. Sawin, 5 Cush.
(Mass.) 281.

A current coin, which has not passed into

circulation, may be sold as a curiosity and,

if stolen from its owner by the vendor, who
is convicted of larceny, an order of restitu-

tion may be made against the purchaser.

SenMe otherwise, if the thief has dealt with
it as current coin and passed it into circular

tion; [1899] 2 Q. B. 111.

See [liS92] 2 Q. B. 597 ; Recent PossESSioiir

01 Stolen Goods; also a note in 22 L. E.
A. (N. S.) 833.

RECEIVERS' CERTIFICATES. Ac-
knowledgments of indebtedness issued by a
receiver under the order of the court by
which he was appointed; either directly in dis-

charge of obligations incurred in the man-
agement of the property, or for borrowing
money for the maintenance and operation of

the property, and redeemable out of its pro-

ceeds. They may be made a Uen on the

property when that is necessary for its prop-

er management and operation in the interest

of all who may be concerned in it, as direct-

ed in the order under which they are issued,

and are usually made a. first charge on the

fvmd in the receiver's hands, after payment
of the operating expenses.

They are not negotiable instruments, so

as to relieve the purchaser or his assigns

from equities arising out of the proceedings

in the case; Bernard v. Trust Co., 159 Fed.

620, 86 O. C. A. 610, 16 L. R. A. (N. S.) 1118.

The view is held that they lack every ele-

ment of negotiability; Gluck & Becker,
Recrs. § 95. The leading (early) case is Mey-
er v. Johnston, 53 Ala. 237. A holder takes
subject to prior equities ; Central Nat. Bank
V. Hazard, 30 Fed. 484.

In the case of property such as a railroad,

which Is of a character to give the public a
right to its continued operation and use, the

court in a proper case may impose the ex-

penses and obligations of operation upon the

property regardless of the question of who
may be the ultimate owner of the property

;

Illinois T. & S. Bank v. Ry. Co., 115 Cal. 285,

47 Pac. 60. A court of equity has power to

appoint a receiver for a railroad and to au-

thorize the issue of certificates for raising

money necessary for the management and

preservation of the road, and make the debt

thereby created a first lien ; Wallace v. Loo-

mis, 97 U. S. 146, 24 L. Ed. 895; Union

Trust Co. V. Ry. Co., 117 U. S. 434, 6 Sup.

Ct. 809, 29 Ii. Ed. 963. But a court of equity

cannot order the issue of certificates, to be

a paramount lien, by the receiver of an in-

solvent private corporation, where the busi-

ness is affected with no public Interest unless

such issue is essential to preserve the prop-

erty or franchises; ^Florida Land & Imp.

Co. V. Merrill, 52 Fed. 78, 2 C. C. A. 629;

International Trust Co. v. Decker Bros., 152

Fed. 78, 81 C. C. A. 302, 11 L. R. A. (N. S.)

152 ; Fidelity Ins., T. & S. D. Go. v. Iron Co.,

68 Fed. 623 ; as against lienors who have
not assented to their issue; Doe v. Transp.
Co., 78 Fed. 62. But where the receiver and
85 per cent, of the creditors petitioned the

court to allow an issue of receivers' certifi-

cates, to conserve a valued property, and
only one small creditor objected, the court

allowed him to be paid and certificates to be
issued ; Borchardt Co. v. Naval Stores Co.,

206 Fed. 366.

In Lockport Felt Co. v. Paper Co., 74 N. J.

Eq. 686, 70 Atl. 980, the insolvent corporation

owned eighteen mills; after a receiver was
appointed foreclosure on one of them was
threatened ; the court ordered receiver's cer-

tificates to issue, to become a lien on all the
mills, and prior to existing mortgages.

In the case of a mining company the court

cannot, against the objection of even a small
minority of the mortgage bondholders, au-

thorize the issue of certificates to be a first

lien, to enable a continuance of the operation

of the mines ; Farmers' L. & T. Co. v. Coal
Co., 50 Fed. .481, 16 L. R. A. 603 ; nor can
such certificates be issued for payment of

taxes in the case of the foreclosure of the

second mortgage of a private corporation, to

be a paramount lien, against the consent of

the first mortgagee; Hanna v. Trust Co., 70

Fed. 2, 16 C. C. A. 586, 30 L. R. A. 201 ; or

in the like case for carrying out contracts for

improvements made with purchasers of the

company's land; Hanna v. Trust Co., 70

Fed. 2, 16 C. C. A. 586, 30 L. R. A. 201, 36 U.

S. App. 61. In the case of a railroad such
certificates cannot be issued and given a first

lien, on an application eas parte without no-

tice to lienholders, the proceeds to be used
for the maintenance of the road; State v.

R. Co., 45 S. C. 464, 23 S. E,. 380 ; Bernard
V. Trust Co., 159 Fed. 620, 86 0. C. A. 610, 16

L. R. A. (N. S.) 1118.

Where a mine and railroad were operated

in connection with each other by the same
company, certificates were issued as a charge

upon both properties; Karn v. Iron Co., 86

Va. 754, 11 S. E. 431.

If the order authotizing certificates for

borrowing money to carry on the business

does not limit their payment to any particu-

lar fund, the right of hona fide holders for

value to resort to the general assets as

against general creditors will not be qualified

by a gMosi-limitation apparent on the face of

the certificates; Appeal of Nekfie (Pa.) 12

Atl. 271.

When the receiver is appointed on petition

of a stockholder, and earnings haye bjeu
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used to pay Interest on the bonds, there Is'

no equity which requires payment of past

due claims for labor and materials by the Is-

sue of receivers' certificates therefor, payable

out of the corpus of the property; there is

an equity to pay out of net earnings for la-

bor necessary to keep the property in actual

operation, but such earnings cannot be an-

ticipated by the issue of receivers' certificates

unless by agreement of parties; Street v.

R. Co., 59 Fed. 25 ; nor can such certificates

be issued against the opposition of first mort-

gage bondholders for new equipment and
construction of a narrow gauge road of

which new owners would manifestly change
the gauge to the standard, so that the .pro-

posed improvements would be useless; id.

Except under extraordinary circumstances, a
court ought not to order the issue of receiv-

ers' certificates, with a prior lien, to complete
an unfinished railroad ; Shaw v. R. Co., 100
tJ. S. 605, 25 L. Ed. 757. Such an order was
made in Kennedy v. R. Co., 2 Dill 448, Fed.

Gas. No. 7,706, where it was necessary to

complete the road in order to secure a land
grant; and in Stanton v. Alabama & C. R.
Co., 2 Woods 506, Fed. Cas. No. 13,296, to

preserve a railroad and complete some incon-

siderable portion of it.

Certificates issued, under an order made
without notice to creditors, for debts prior

to the receivership, give the holders no pref-

erence over other creditors ; Laughlin v. Roll-

ing-Stock Co., 64 Fed. 25. They cannot be
Issued, with priority over existing mortga-

ges, for wages accrued before the appoint-

ment of the receiver or for deficiency of sup-

plies; Union Trust Co. v. Souther, 107 V. S.

592, 2 Sup. Ct. 295, 27 L. Ed. 488 ; In re Eu-
reka Basin W. & M. Co., 96 N. Y. 49 ; Turner
V. R. Co., 95 111. 134, 35 Am. Rep. 144. Cer-

tificates issued, not to preserve the property,

but to pay unsecured claims, cannot be given

priority over an antecedent mortgage ; Hoop-
er V. Trust Co., 81 Md. 559, 82 Atl. 505, 29
I/. R. A. 262 (but see Receivee, as to paying
material and labor claims) ; when in excess

of the amount authorized by the court they

cannot be enforced against the property un-

less the proceeds were used for its benefit;

Wesson v. Chapman, 77 Hun 144, 28 N. Y.

Supp. 431. They cannot be issued to pay in-

terest on bonds ; Newton v. Mfg. Co., 76

Fed. 418 (unless perhaps on a prior mort-

gage not in controversy). They may be is-

sued to pay claims for supplies ; Rutherford

V. R. Co., 178 Pa. 38, 35 Atl. 926 ; or to com-

plete and equip a railroad and pay labor

claims previously incurred ; First Nat. Bank
of Houston V. Ewing, 103 Fed. 168, 43 C. C.

A. 150.

Allowances to receivers and their counsel

as compensation for services are taxable as

costs, and have priority over receivers' cer-

tificates ; Petersburg Sav. & Ins. Co. v. Della-

torre, 70 Fed. 643, 7 C. C. A. 310 ; and cer-

tificates issued under an order not giving

them priority over other claims, are not en-

titled to preference over debts of the receiv-

er contracted in carrying on the business;

Lewis v. Steel Co., 183 Pa. 248, 38 Atl. 606

;

and persons taking such certificates in ex-

change for certificates before issued under

an order giving them a preference, are not ^

entitled to priority even under the first or-

der ; id. Whether they are entitled to prior-

ity out of net income over a deficiency judg-

ment on a mortgage depends on the equities

of the case and on no fixed rule; American

Trust Co. V. S. S. Co., 190 Fed. 113, 111 C.

C. A. 376.

The holder of certificates Is put upon in-

quiry as to the whole course of the proceed-

ings of a litigation in which they were is-

sued, and is charged with notice tbereof

;

Mercantile Trust Co. v. R. Co., 58 Fed. 6, 7

C. C. A. 3; and when the order for the is-

sue was ex parte, and the proceeds were im-

properly applied, a holder who made no de-

mand for three years and until the foreclo-

sure sale was confirmed and a decree of dis-

tribution entered, was guilty of gross laches

and estopped by the decree from asserting

his claim ; id. Where defendants held re-

ceivers' certificates for a right of way and
agreed that they should be postponed to oth-

er certificates to be issued to plaintiffs, but
on a sale defendants were paid for the right

of way and plaintiffs' certificates were not

paid in full, the latter were entitled to re-

cover from the defendants the amount so

paid them; Fletcher v. Waring, 137 Ind. 159,

36 N. B. 896.

Holders of certificates cannot enjoin a
sale under a decree in favor of an interven-

ing mechanics' lien creditor whose claim

was prosecuted before the certificates were
authorized ; Gordon v. Newman, 62 Fed. 686,

10 C. C. A. 587.

It has been held that a chancellor cannot
authorize a receiver to borrow money by
selling interest-bearing receivers' certificates

of indebtedness at less than their face val-

ue; Meyer v. Johnston, 53 Ala. 237; but see

Stanton v. R. Co., 2 Woods 506, Fed. Cas.

No. 13,296.

Such certificates are considered as "costs of

suit," in a decree directing the payment of
the "costs of this suit" after the payment of
the expenses of the sale; Farmers' L. & T.
Co. V. R. Co., 106 Fed. 565.

Purchasers of certificates are not bound
to see to the application of the purchase mon-
ey ; Union Trust Co. v. R. Co., 117 U. S. 484,

6 Sup. Ct. 809, 29 L. Ed. 968. See Receiv-
ee; Rolling Stock; Moetgage.

RECEIVING. Taking or having. Baker
V. Reiser (Md.) 23 Ati. 785.

RECENT POSSESSION OF STOLEN
PROPERTY. Possession of the fruits of
crime recently after its commission is prima
facie evidence of guilty possession ; and if

unexplained, either by direct evidence, or
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by the attending circumstances, or by the
character and habits of life of the posses-

sor, or otherwise, it is usually regarded by
the jury as conclusive. 1 Taylj Ev. § 122.

See 1 Greenl. Ev. § 34 ; Wilson v. U. S., 162

U. S. 615, 16 Sup. Ct. 895, 40 L. Ed. 1090.

-. It is manifest that the force of this rule

of presumption depends upon the recency dt

the possession as related to the crime, and
upon the exclusiveness of such possession.

If the interval of time between the loss

and the finding be considerable, the presump-
tion, as it affects the party in possession

of the stolen property, is much weakened,
and the more especially so if the goods are

of such a nature as, in the ordinary course

of things, frequently to change hands. From
the nature of the case, it is not possible to

fix any precise period within which the effect

of this rule of presumption can be limited;

it mvist depend not only upon the mere lapse

of time, but upon the nature of the prop-

erty and the concomitant circumstances of

each particular case. Thus, where two ends

of woollen cloth In an unfinished state, con-

sisting of about twenty yards each, were
found in the possession of the prisoner two
months after they had bfeen stolen, it was
held that the prisoner should explain how
he came by the property ; 7 C. & P. 551. But
where the only evidence against a prisoner

was that certain tools had been traced to his

possession three months after their loss, an
acquittal was decided ; 3 O. & P. 600. And
so, on an indictment for horse-stealing, where
it appeared that the horse was not discovered
in the custody of the accused until after six

months from the date of the robbery; 3 O.

& K. 318; and where goods lost sixteen

months before were found In the prisoner's

house, and no other evidence was adduced
agaiust him, he was not called upon for his

defence ; 2 C. & P. 459.

Such possession of stolen goods may be in-

dicative of any more aggravated crime which
has been connected with theft., Upon an in-

dictment for arson, proof that property which
was in the house at the time it was burnt
was soon afterwards found in the possession

of the prisoner was held to raise a probable

presumption that he was present and con-

cerned in the offence; 2 East, PI. Or. 1035.

A like Inference has been raised in the case

of murder accompanied by robbery ; Wills,

Giro. Ev. 72, 241 ; In the cases of burglary

and vshopbreaking ; 4 B. & Aid. 122 ; 9 C.

& P. 364; Com. v. Millard, 1 Mass. 6 ; and in

the case of the possession of a quantity of

counterfeit money ; Euss, & R. 308; Dearsl.

552 ; but the recent possession of stolen prop-

erty by one charged with receiving it, know-
ing it to be stolen, raises no presumption

that he knew that it had been stolen ; State

V. Bulla, 89 Mo. 595, 1 S. W. 764.

Upon tlie principle of this presumption, a

sudden and otherwise inexplicable transition

from a state of Indigence, and a consequent

change of habits, is sometimes a circum-

stance extremely unfavorable to the suppo-

sition of innocence ; Com. v. Montgomery, 11

Mete. (Mass.) 534, 45 Am. Dec. 227. See Bos-

ton & W. R. Corp. V. Dana, 1 Gray (Mass.)

101.

But this rule of presumption must be ap-

plied with caution and discrimination; for

the bare possession of stolen property, though
recently stolen, uncorroborated by other .evi-

dence, is sometimes fallacious and danger-

ous as a criterion of guilt; 2 Hale, PI. Or.

289.

See 1 Benn. & H. Lead. Qr. Cas. 371, where
this<eubiect Is fully considered; Rbceiveb of

Stolen Goods.

RECEPTUS (Lat). In Civil Law. The
name sometimes given to an arbitrator, be-

cause he had been received or chosen to set-

tle the differences between the parties. Dig.

4, 8 ; Code 2, 56.

RECESS. The time in which the court is

not actually engaged in business. In re Gan-
non, 69 Cal. 541, 11 Pac. 240.

RECESSION. Are-grant; the act of re-

turning the title of a country to a govern-

ment which formerly held It, by one which

has it at the time ; as, the recession of Loui-

siana, which took place by the treaty between

France and Spain, of October 1, 1800. See

2 White, N. Rec. 516.

R E C I D I V E (Fr.). The state of an individ-

ual who commits a crime or misdemeanor,
after having once been condemned for a

crime or misdemeanor; a relapse.

R^cidiviste, an old offender.

' RECIDIVIST. A habitual criminal. One
who makes a trade of crime. Reformation
In such cases Is rare. Such criminals gener-

ally either succumb to tuberculosis or heart

disease In prison or end in an asylum. Some-
times attacks of acute mania or melancholia

have a good Influence upon such persons, but
generally after an "attack of acute insanity

they are found to be still subject to their

criminal tendencies. McDonald, Criminology,

dh. vlll. As to cases of innate tendency to

particular crimes or special propensities, see

id. pt. 11. ch. i.-ii.

RECIPROCAL CONTRACT. In Civil Law.
One by which the parties enter into mutual
engagements.
They are divided into perfect and imperfect.

When they are perfectly reciprocal, the obligation

of each of the parties Is equally a principal part of

the contract, such a sale, partnership, etc. Don-
tracts imperfectly reciprocal are those in which
the obligation of one of the parties only is a princi-

pal obligation of the contract: as, mandate, deposit,

loan . for use, and the like. In all reciprocal con-

tracts the consent of the parties must be expressed.
Pothier, Obi. n. 9; La. Civ. Code, arts. 1768, 1759. See
contract; Mutual Consent.

RECIPROCITY. Mutuality; state, quali-

ty, or character of that which is reciprocal.

The states are bound to many acts of reel-
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prodty. The constitution requires that they
shall deliver to each other fugitives from jus-

tice ; that the records of one state, properly
authenticated, shall have full credit in the
other states ; that the citizens of one state

shall be citizens of any state into which they
may remove. Their privileges and immuni-
ties shall not be abridged by any state law.

Kee Extradition; Foreign Judgments;
Pkivileges and Immunities.
Between nations. Mutual concessions made

by nations in favor of the importation of the
products and manufactures of each other.

The president of the United States has
been authorized by. various tariff acts to en-

ter into reciprocal agreements with foreign

countries, concerning the mutual importation
of manufactures and products, and to sus-

pend certain provisions of the tariff laws,

accordingly. For the purpose of readjusting

the present duties on importations into the

United States and at the same time to en-

courage the export trade of this country, the
Presic'ent is authorized and empowered to

negotiate trade agreements with foreign na-
tions wherein mutual concessions are made
looking toward freer trade relations and fur-

ther reciprocal expansion of trade and com-
merce, but such agreements before becoming
operative must be submitted to Congress for

ratification or rejection. Act of Oct. 3, 1913.

Under the Copyright Act of 1909 he may
determine the existence of certain conditions

on which reciprocity shall exist; Bong v.

Art Co., 214 U. S. 236, 29 Sup. Ct. 628, 53
L. Ed. 979, 16 Ann. Gas. 1126.

RECITAL. The repetition of some for-

mer writing, or the statement of -something
which has been done. It is useful to explain

|

matters of fact which are necessary to make
the transaction Intelligible. 2 Bla. Com. 298

;

Big. Estop. 365.

In Contracts. The party who executes
a deed is bound by the recitals of essential

facts contained therein ; Com. Dig. Estoppel
(A 2) ; 2 Co. 33. The amount of considera-
tion received is held an essentia] fact under
this rule, in England; 5 B. & Aid. 606; 1

B. & C. 704 ; otherwise in the United States
;

Morse v. Shattuck, 4 N. H. 229, 17 Am. Dec.
419 ; Pritchard v. Brown, 4 N. H. 397, 17
Am. Dec. 431 ; Shephard v. Little, 14 Johns.
(N. Y.) 210; Weigley's Adm'rs v. Weir, 7 S.

6 R. (Pa.) 311. But see Brocket v. Poscue, 8
N. C. 64 ; Forest v. Shores, 11 La. 416 ; Pow-
ell V. Mfg. Co., 3 Mas. 347, Fed. Cas. No.
11,356.

In Deeds. The recitals in a deed of con-

veyance bind parties and privies thereto,

whether in blood, estate, or law ; Whart. Ev.

1039 ; 1 Greenl. Ev. § 23 ; and see 3 Ad. &
E. 265; Carver v. Jackson, 4 Pet (U. S.) 1,

7 L. Ed. 761. See Estoppel. Recitals in a
deed bind parties and claimants under them,

but not strangers claiming by an adverse

title, or those who claim by title anterior or

paramount to the deed; Sabarlego v. Maver-
ick, 124 U. S. 261, 8 Sup. Ct. 461, 31 L. Ed.

430. Recitals of preliminary proceedings In

tax deeds are not evidence of the facts recit-

ed; Downer v. Tarbell, 61 Vt 530, 17 Atl.

482 ; Henderson v. White, 69 Tex. 103, 5 S.

W. 374.

Recitals are deemed to be made upon sug-

gestion of the grantee; Carver v. Jackson,

4 Pet. (U. S.) 87, 7 L. Ed. 761 ; and are part

of the title ; Penrose v. Griffith, 4 Binn. (Pa.)

231 ; they are evidence against the grantee

;

Schuylkill & D. Imp. & R. Co. v. McCreary,
58 Pa. 304 ; and parol evidence is not admis-

sible to contradict them.

Recitals of relationship in . a recent deed
are generally held inadmissible; Costello v.

Burke, 63 la. 361, 19 N. W. 247. A map or

plat referred to in a deed may become a part
thereof; Beach Front Hotel Co. v. Sooy,

197 Fed. 881, 118 C. C. A. 579. Reference
In a deed for shore land to a plat contain-

ing curved lines, apparently indicating the

lines of .high and low water, does not estop

the grantee and his successors in title to

claim that the lands were riparian or lit-

toral; Beach Front Hotel Co. v. Sooy, 197
Fed. 881, 118 C. C. A. 579.

Where certain guaranties recited a con-

sideration of $1 to the subscriber in hand
paid, the receipt thereof was thereby ac-

knowledged, the guarantors were estopped to

deny that any consideration had in fact been
paid ; Bond v. Farwell, 172 Fed. 58, 96 C. C.
A. 546.

If the recitals of a patent nullify its grant-
ing clause, the grant falls; St. Louis Smelt-
ing & Ref. Co. V. Kemp, 104 U. S. 644, 26 L.

Ed. 875. See Kirby v. Lewis, 39 Fed. 70.

If the operative parts of a deed are ambigu-
ous, the recitals may be referred to as a key
to the intention of the parties; 5 Russ. 344;
but not if the operative parts are clear; 19
L. J. Q. B. 462 ; and the same rule applies to

statutes ; 4 Ch. D. 592. If they are at vari-

ance, the operative parts must be effective

and the recitals ineffective, but the latter

may explain ambiguities; L. R. 1 Eq. 183;
in such case, in a coiiveyance, if the recital

is clear as to what is meant and the opera-
tive parts go beyond the recitals, the convey-
ance must be restricted ; L. R. 1 Eq. 361

;

29 Ch D. 514. A misrecital in a deed may
influence its construction; Elphins. Interpr.
of Deeds, 139.

The recital of the payment of the consid-

eration money is evidence of payment against
subsequent purchasers from the same gran-
tor; Pennsylvania Salt Mfg. Co. v. Neel, 54
Pa. 19; but not against third parties, when
it Is necessary for the party claiming under
the deed to show full payment before receiv-

ing notice of an adverse equity; Lloyd v.

Lynch, 28 Pa. 425, 70 Am. Dec. 137. A deed
of defeasance which professes to recite the
principal deed must do so truly;, Cruise, Dig.
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tit. 32, c. 7, § 28. See 3 Oh. Cas. 101; Co.

l.ltt, 352; Com. Dig. Fait (E 1).

In Statutes. A mere recital in . an act,

whether of fact or of law, is not conclusive,

unless it is clear that the legislature intend-

ed that the recital should be accepted as a
fact in the case; Kinkead v. U. S., 150 U. S.

488, 14 Sup. Ct. 172, 37 L. Ed. 1152.

In Bonds. The recitals in corporate

bonds may constitute notice to holders of

facts which will affect their rights. See Par-

sons V. Jackson, 99 U. S. 434, 25 L. Ed. 457

;

Byers v. Trust Co., 175 Pa. 318, 34 Atl. 629.

One who buys bonds which recite that they

are for the principal and interest of other

bonds. Is chargeable with notice that the for-

mer indebtedness was overdue; Higgins v.

Lansingh, 154 111. 301, 40 N. E. 362. In Prov-

ident Life & Trust Co. v. Mercer Co., 170 U.
S. 593, 18 Sup. Ct. 788, 42 L. Ed. 1156, it

was said as to recitals in county bonds: "By
a long series of decisions such recitals are

held conclusive, in favor of a hona fide hold-

er of bonds, that precedent conditions, pre-

scribed by statute and subject to the deter-

mination of those county officers, have been

fully complied with. For instance, whether
an election has been held, whether at such
an election a majority voted in favor of the

issue of bonds, whether the terms of the

subscription have been complied with, and
matters of a kindred nature which either ex-

pressly or by necessary implication are to be

determined in the first instance by the offi-

cers of the county, will in favor of a tona
fide holder be conclusively presumed to have
been fully performed, provided the bonds

/"contain recitals similar to these in the bonds
before us." The court applied the doctrine

of the conclusive effect of such recitals not

only to matters transpiring before the plac-

ing of the bonds in the hands of the trustee,

such as the election, etc., but also to condi-

tions which it was urged were to be per-

formed subsequently to the execution, such

as that the bonds should not be binding until

the railway should have been so completed

through the county, that a train of cars had
• passed over it.

See, also. Town of Coloma v. Eaves, 92 U.

S. 484, 23 L. Ed. 579; Citizens' Saving &
Loan Ass'n v. Perry Co., 156 U. S. 692, 15

Sup. Ct. 547, 39 L. Ed. 585; Andes v. Ely, 158

U. S. 312, 15 Sup. Ct. 954, 39 L. Ed. 996;
Bonds ; Municipal, Bonds.

In Judicial Eecobds. A recital in the rec-

ord of a court Imports absolute verity, and
all parties thereto are estopped from deny-

ing its truth ; Ex parte Rice, 102 Ala. 671, 15

South. 450 ; and the recitals of the record of

a trial court are conclusive on the parties as

to the term at which a decree was rendered

;

if the record is incorrect, the remedy is by

a proceeding in the trial court to secure a

correction; State y. Hopewell, 35 Neb. 822,

53 N. W. 990,

In Pleading. In Equity. The decree for-

merly contained a recital of the pleadings.

Tills usage is now mostly abolished, though
It obtains largely in New Jersey.

At Law. Recitals of deeds or specialties

bind the parties to prove them as recited.

Definite recitals in municipal bonds of pre-

liminary facts relating to the regularity of
their issue will estop the municipality from
disputing the facts ; Lake County v. Graham,
330 U. S. 674, 9 Sup. Ct. 654, 32 L. Ed. 1065;

L. R. 5 Q. B. 642 (contra, Ontario v. Hill, 99

N. Y. 324,.. 1 N. E. 887); or recitals of the

performance of conditions precedent, as
against a iona fide purchaser for value; Pre-

sidio County V. Bond & Stock Co., 212 U. S.

58, 29 Sup. Ct. 237, 53 L. Ed. 402; but no re-

cital of power to issue them is binding;

Northern Nat. Bank of Toledo v. Porter Tp.,.

110 U. S. 608, 4 Sup. Ct. 254, 28 L. Ed. 258.

If the recital in a public bond is that the
bonds were issued "in pursuance of" or "in

conformity with" the statute, this is an as-

sertion that the statute has been followed ',

but if "under" the statijte is used, the pur-

chaser is put upon inquiry and the munici-

pality is not estopped to show that the bonds
are void because in excess of the constitu-

tional limit; Bates v. School Dist, 25 Fed.

192 ; Com. Dig. Pleader (2 W. 18) ; 4 East
585; Wilbur v. Brown, 3 Den. (N. X.) 356;

Scott V. Horn, 9 Pa. 407; Baltimore Ceme-
tery Co. V. First Independent Church, 18
Md. 117 ; and a variance in an essential mat-
ter will be fatal; Bishop v. Quintard, 18-

Conn. 395; even though the variance be-

trivial; 1 Chltty, PI. 424. The rule applies

to all written instruments; Ulrick v. Ragan,
11 Ala. 529-; Addis v. Van Buskirk, 24 N. J.

L. 218 ; Atlantic Mut. F. Ins. Co. v. Sanders,

36 N. H. 252 ; not, it seems, where it Is mere-

ly brought forward as evidence, and is not

rnade the ground of action in any way ; Mar-
shall V. Adams, 11 111. 40.

Recitals of public statutes need not b&
made in an indictment or information; Dy.

155 a, 346 6; Cro. 187; 1 Wms. Saund. 135;

nor in a civil action; Crawford v. Bank, 6
Ala. 289; Shaw v. Tobias, 3 N. Y. 188; but,

if made, a variance in a material point will

be fatal; 4 Co. 48; Cro. Car. 135; Bac. Abr.

Indictment ix.

Recitals of private statutes must be made

;

Eckert v. Head, 1 Mo. 593 ; and the statutes

proved by an exemplified copy unless admit-

ted by the opposite party; Steph. PI. 347;

Proprietors of Kennebeek Purchase: v. CalU

1 Mass. 483 ; but not if a clause be inserted

that it shall be taken notice of as a public

act; 1 Cr. M. & R. 47; Brookville Ins. Co. v.

Records, 5 Blackf. (Ind.) 170; contra, 1

Mood & M. 421. Pleading a statute is merely

stating the facts which bring a case within

it, without making any mention, or taking

any notice of the statute itself; McKay v.

Woodle, 28 N. C. 352. Counting upon a stat-

ute consists in making express reference to
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it, as by the words "against the form of the

statute [or "by force of the statute"] in such
case made and provided." Reciting a stat-

ute is quoting or stating its contents ; Steph.

PI. 347; Gould, PI. 46.

Kecital of a record on which the action is

based must be correct, and a variance in a
material point will be fatal ; Blakey v. Saun-
<3ers, 9 Mo. 742; State v. Williams, 17 Ark.

371; Iglehart v. Hobart, 19 111. 687; other-

wise where it is offered in evidence merely;
State Bank v. Gray, 12 Ark. 760.

RECITE. In a statute requiring that a

sheriff's deed recite the execution, names of

the parties, etc., it was held that the word
recite does not mean to copy or repeat verba-
tim, but only to state the substance of the
execution. Armstrong's Lessee v. McCoy, 8

Ohio 128, 31 Am. Dec. 435.

RECKLESS. Heedless, careless, rash, in-

different to consequences. Kansas City, M,
& B. R. Co. V. Crocker, 95 Ala. 4l2, 11 South.
262. It implies heedlessness and indifference.

Lake Shore & M. S. R. Co. v. Bodemer, 139
111. 596, 29 N. B. 692^ 32 Am. St. Rep. 218.

Reckless indifference as to the consequences
of a criminal act may, no doubt, be charac-
terized as malice. But heedlessness is not
malice, and neither of them surely amounts
to malice aforethought; Odgers, C. L. 270.

RECKLESSNESS. An indifference wheth-
er wrong is done or not. An indifference to
the rights of others. Recklessness and wan-
tonness are stronger terms than mere or or-

dinary negligence. Kansas Pac. R. Co. v.

Whipple, 39 Kan. 581, 18 Pae. 780.

RECLAIM. To demand again; to Insist

upon a right; as, when a defendant fox a
consideration received from the plaintiff has
-covenanted to do an act, and fails to do it,

the plaintiff may bring covenant for the
breach, or assumpsit to reclaim the consid-
-eration. Weaver v. Bentley, 1 Caines (N.
Y.) 47.

RECLAMATION OF ARID LANDS. See
Ieeigation.

RECLAMATION OF SWAMP LANDS.
:See Assessment.

RECOGNITION. An acknowledgment that
something which has been done by one man
in the name of another was done by authori-
ty of the latter. See Agency ; Rath-ication.

In International Law. The acknowledg-
ment of the claim of a new state to be ad-
mitted into the family of nations. In the
•case of states whose uncivilized condition
has prevented them from being recognized as
members of the family of nations, the ques-
tion of the :ustice of their claim to recogni-
tion will depend upon the extent to which it

«eems probable that they are in a condition
to abide by the principles and fulfill the du-
ties imposed by international law. In the
case of states which are formed by the

successful revolt of one part of a nation

against the rest of the nation, the question

of their recognition depends upon the fact

that they have established a de facto govern-

ment and have proven their ability to main-

tain their independence. No fixed rule c^n

be laid down regarding the time when recog-

nition is due to an insurgent state. If the

parent state itself ackpowledges the inde-

pendence of the insurgent state, no difficulty

is presented ; but in other cases the de facto

independence of the new state must be deter-

mined from the cessation of hostilities

against it by the parent country, or by the

manifest inability of the parent state to con-

quer the territory. A too precipitate recog-

nition of an insurgent colony would consti-

tute an offense on the part of the recognizing

state against the parent state. I 0pp. 116-

121.

In the United States it devolves upon the

president to determine when recognition is

to be accorded to a new state, and his de-

cision is not subject to review by the courts.

It has been claimed that congress may dic-

tate to the president on this point, but prece-

dents are against the claim. 1 Willoughby,
Constitutional Law 461. See Executive
Power.
As a general rule international law is not

concerned with internal changes within a
sovereign state. The government of a state

may change from a monarchy to a republic

without any change , in the identity of the

state in the family of nations.

As to recognition of belligerency, see Neu-
TKAUTY ; BeLLIGEBEN'CT ;, INSUEGENCT.

See Executive Powee.
A method of deciding doubtful questions

of property by sworn vpitnesses instead of

by the English process of compurgation or

ordeal. Twelve men, who must be freemen
and hold property, were chosen from the
neighborhood and sworn, and the matter was
decided according to their vidtness, or "rec-

ognition." It was introduced into England
by the Norman kings; Mrs. John Richard
Green, in 1 Sel. Essays in Anglo-Amer. L.
H. 116.

RECOGNITORS. In English Law. .The
name by which the jurors impanelled on an
assize were known. Barnet v. Ihrie, 17 S.

& R. (Pa.) 174.

See Assize; Recognition.

RECOGNIZANCE.. An obligation of rec-

ord, entered into before a court or officer

duly authorized for that purpose, with a
condition to do some act required by law
which is therein specified. 2 Bla. Com. 341.

See U. S. V. Insley, 49 Fed. 776.

The liability of bail above in civU cases,

and of the bail in all cases in criminal mat-
ters, must be evidenced by a recognizance,
as the sheriff has no power to discharge
upon a bail-bond being given to him in these
cases. See 4 Bla. Com. 297.
' The object of a recognizance is to secure
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the presence of the defendant to perform
or suffer the judgment of the court. In
some of the United States, however, this

distinction is not observed, but bail in the

form of a ball-bond is filed with the officer,

which is at once bail below and above, be-

ing conditioned that the party shall appear
and answer to the plaintiff in the suit, and
abide the judgment of the court. '

In civil cases they are entered into by
ball, conditioned that they will pay the debt,

interest, and costs recovered by the plaintiff

under certain contingencies, and for other

purposes under statutes.

In criminal cases they are either that the

party shall appear before the proper court

to answer to such charges as are or shall

be made against him, that he shall keep the

peace or be of good behavior. The presence

,
of witnesses may also be secured in the same
manner; People v. Rundle, 6 Hill (N. Y.)

50C..

Who may talce. In civil cases recogni-

zances are generally taken by the court;

Treasurer of Vermont v. Rolfe, 15 Vt. 9;
State V. Montgomery, 7 Blackf. (Ind.) 221;
or by some judge of the court in chambers,
though other magistrates may be authorized
therefor by statute, and are in many of the

states; Frost v. Roatch, 6 Whart. (Pa.) 359;
State V. Austin, 4 Humphr. (Tenn.) 213.

In criminal cases the judges of the various
courts of criminal jurisdiction and justices

of the peace may take recognizances; State
V. Dawson, 6 Ohio, 251 ; Com. v. M'Neill, 19
Pick. (Mass.) 127; Goodwin v. Dodge, 14
Conn. 206; People v. Rutan, 3 Mich. 42;
the sheriff, in some cases; Gray v. State, 5
Ark. 265 ; Shreeve v. State, 11 Ala. 676 ; but
in case of capital crimes the power is re-

stricted usually to the court of supreme ju-

risdiction. See Bail.

In cases where a magistrate has the power
to take recognizances it is his duty to do so,

exercising a judicial discretion, however;
State V. Best, 7 Blackf. (Ind.) 611. In form
it is a short memorandum on the record,

made by the court, judge, or magistrate hav-
ing authority, which need not be signed by
the party to be found; Kean v. Franklin, 5
S. & R. (Pa.) 147; Com. v. Downey, 9 Mass.
520; Grigsby v. State, 6 Yerg. (Tenn.) 354.

It is to be returned to the court having ju-

risdiction of the offence charged, in all cases

;

People V. Van Eps, 4 Wend. (N. Y.) 387;
Treasurer of Vermont v. Merrill, 14 Vt. 64.

Discharge and excuse under. A surrender
of the defendant at any time anterior to a
fixed period after the sheriff's return of non
esi to a ca. sa., or taking the defendant on
a ca. sa.; Bryan v. Simonton, '8 N. C. 51;

Smith V. Rosecrantz, 6 Johns. (N. Y.) 97;

discharges the bail (see Fixing Bailj ; Arch.

Cr. P. 184; as does the death of the defend-

ant before the return of non est; Bish. Cr.

Proc. 264; Antonio v. Arthur, 1 N. & M'G.

(S. C.) 251; Parker v. Bidwell, 3 Conn. Si;

or a loss of custody and control by act of

government or of law without fault of the

bail prior to being fixed ; Way v. Wright, 5
Mete. (Mass.) 380; Caldwell v. Com., 14

Gratt. (Va.) 698; including Imprisonment for

life or for a long term of years in another
state; Loflin v. Fowler, 18 Johns. (N. Y.)

335; but not voluntary enlistment; Herrick
V. Richardson, 11 Mass. 284; or long delay

in proceeding against bail ;' Champion v.

Noyes, 2 Mass. 485 ; Howard v. Miller, 1 Root
(Conn.) 428; or a discharge of the principal

under the bankrupt or insolvent laws of the

state; McCausland v. Waller, 1 Harr. & J.

(Md.) 156; Trumbull v. Healy, 21 Wend.
(N. Y.) 670; Payson v. Payson, 1 Mass. 292;
McGlensey v. McLear, 1 Harr. (Del.) 466;

and, of course, performance of the condi-

tions of the recognizance by the defendant,

discharges the bail. And see Bail-Bond;
Fixing Bail.

The formal mode of noting a discharge

is by entering an exoneration; Boggs v.

Tcackle, 5 Binn. (Pa.) 332; Strang v. Bar-

ber, 1 Johns. Cas. (N. Y.) 329; Lockwood v.

Jones, 7 Conn. 439. A culprit giving a re-

cognizance to appear to an indictment, and
not to depart from the court without leave,

is not discharged from his obligation, nor is

his surety thereon, by the quashing of the

indictment; State v. Hancock, 54 N. J. L.

393, 24 Atl. 726.

The remedy upon a recognizance is by

means of a scire facias against the bail;

Cappeau v. Middleton, 1 Harr. & G. (Md.)

154 ; State v. Carr, 4 la. 289 ; State v. Stout,

11 N. J. L. 124; Com, v. M'Neill, 19 Pick.

(Mass.) 127; or by suit, in some cases; Mat-

thews V. Cook, 13 Wend. (N. Y.) 33; Mix v.

Page, 14 Conn. 329. A surety on a recogni-

zance may defend by showing the invalidity

Of the indictment against his principal; Mc-

Daniel v. Campbell, 78 Ga. 188; contra, Lee
V. State, 25 Tex. App. 331, 8 S. W. 277.

Without notice to the principal, a recog-

nizance cannot be legally amended against

objection of the sureties: Hand v. State, 28

Tex. App. 28, 11 S. W. 679.

It is rindispensable to a legal default and

declaration of forfeiture of a recognizance,;

that the principal in the recognizance should

have been regularly called, and, upon such

call, failed to appear; Brown v. People, 24

III. App. 72. See Bail; Sdeetyship; Subko-

GATION.

RECOGNIZE. To try; to examine in or-,

der to determine the truth of a matter.
3'

Sharsw. Bla. Com. App. No. Ill, § 4; Brae-,

ton 179.

To enter into a recognizance.

RECOGNIZEE. He for whose use a re-

cognizance has been taken.

RECOGNIZOR. He who enters into a re-

cognizance.

RECOLEMENT. In French Law. The
reading and re-examination by a witness of
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a deposition, and his persistence In the same,
or his making such alteration as his better

recollection may enable him to do after hav-
ing read his deposition. Without such re-

examination the deposition is void. Pothier,
Proc^d. Cr. s. 4, art. 4.

RECOMMENDATION. The giving to a
person a favorable character of another.

When the party giving the character has
acted in good faith, he is not responsible for

the injury which a third person, to whom
such recommendation was given, may have
sustained in consequence of it, although he
was mistaken.
But when the recommendation is knowing-

ly untrue, and an injury is sustained, the

party recommending is civilly responsible for

damages; 3 Term 51; Russell v. Clark's

Ex'rs, 7 Cra. (U. S.) 69, 3 L. Ed. 271; Allen

V. Addlngton, 7 Wend. (N. Y.) S; Boyd's
Ex'rs V. Browne, 6 Pa. 310; whether It was
done merely for the purpose of benefiting the

party recommended or the party who gives

the recommendation. See Peivileqed Com-
munications.
And in case the party recommended was

a debtor to the one recommending, and It

was agreed, prior to the transaction, that
the former should, out of the property to

be obtained by the recommendation, be paid,

or in case of any other species of collusion

to cheat the person to whom the credit is

given, they may both be criminally prose-
cuted for the conspiracy. See Chaeactee;
Fell, Guar. c. 8 ; Barney v. Dewey, 13 Johns.
(N. Y.) 224, 7 Am. Dec. 372 ; Wise v. Wilcox,
1 Day (Conn.) 22; Lobre v. Pointz, 5 Mart
N. S. (La.) 443. '

RECOMPENSE. A reward for services;

remuneration for goods or other property.

In maritime law there Is a distinction

between recompense and restitution. When
goods have been lost by jettison, if at any
subsequent period of the voyage the remain-
der of the cargo be 'lost, the owner of the
goods lost by jettison cannot claim restitu-

tion from the owners of the other goods;
but In the case of expenses Incurred with a
view to the general benefit, it is clear that
they ought to be made good to the party,
whether he be an agent employed by the
master in a foreign port, or the ship-owner
himself.

RECOMPENSE OF RECOVERY IN VAL-
UE. A phrase applied to the matter recover-
ed in a common recovery, after the vouchee
has disappeared and judgment is given for
the demandant. 2 Bouvler, Inst, n, 2093.

RECONCILE. While etymologlcally not
synonymous with "harmonize," reconcile is

so nearly equivalent as not to mislead a ju-

ry instructed as to the reconciliation of -con-

flicting testimony. Holdridge t. Lee, 3 S.

D. 134, 52 N. W. 265.

RECONCILIATION. The act of bringing

persons to agree together, who before had
had some difference.

A renewal of cohabitation between hus-

band and wife is proof of reconciliation;

and such reconciliation destroys the effect

of a deed of separation; 4 Eccl. 238. See
Blsh. Mar. & D. § 1707.

RECONDUCTION. In CivH Law. A re-

newing of a former lease; relocation. Dig.

19. 2. 13. 11; Code, Nap. art. 1737-1740.

RECONSTRUCTION. This term has been
widely used to describe the measures adopted
by congress, at the close of the War of Se-

cession in the United States, to regulate the

admission of the representatives from the

Southern states, the re-establishment of the

federal authority within their borders, and
the changes in their Internal government,
in order to adapt them to the condition of

affairs brought about by the war.

RECONSTRUCTION OF A CORPORA-
TION. A term used in England Instead of
the more common term amalgamation. See
20 L. Q. K. 392 ; Meeqee.

RECONVENTION. In Civil Law. An ac-

tion brought by a party who is defendant
against the plaintiff before the same judge.
Lanusse's Syndics v. Pimpienella, 4 Mart.
N. S. (La.) 439. To entitle the defendant
to institute a demand in reconvention. It Is

requisite that such demand, though different

from the main action, be nevertheless neces-
sarily connected with it and Incidental to
the same. La. Code of Pr. art. 375; Keene
V. Relf, 11 La. 309. The reconvention of the
civil law' was a species of cross-bUL Story,
Eq. PI. I 402. See Ebooupmbnt.

RECOPILACION. In Spanish Law. A
compilation of the Laws of the Indies, made
by Philip IV In 1661. See Ponce v. Church,
210 U. S. 315, 28 Sup. Ct. 737, 52 L. Ed. 1068.

RECORD. A written memorial made by
a public oflicer authorized by law to perform
that function, and Intended to serve as evi-

dence of something Written, said, or done.
Mandeville v. Perry, 6 Call (Va.) 78; Com.
V. Bodes, 1 Dana (Ky.) 595.

Records may be either of legislative or
judicial acts. Memorials of other acts are
sometimes made by statutory provisions.

Legislative acts. The federal and state
constitutions, acts of congress and of the
several legislatures are the highest kind of
records. The printed journals of congress
have been so considered. See Dougl. 598

;

Cowp. 17.

A record In judicial proceedings is a pre-
cise statement of the suit from its commence-
ment to its termination, including the con-
clusion of law thereon, drawn up by the
proper officer, for the purpose of perpetuating
the exact state of facts; or in the language
of Lord Coke, "records are memorials or re-

membrances, in rolls of parchment, of the
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proceedings and acts of a court of justice,

which hath power to hold pleas according to

the course of the common law." See David-
son V. Murphy, 13 Conn. 216.

The proceedings of the courts of common
law are records. But every minute made by
a clerk of a court for his own future guid-

ance in making up his record is not a record

;

Leveringe v. Dayton, 4 Wash. C. O. 698, Fed.

Oas. No. 8,288. See Snyder v. Wise, 10 Pa.

157; Thomas v. Robinson, 3 Wend. (N. Y.)

267 ; Good v. Ftench, 115 Mass. 201.

Proceedings in courts of chancery are said

not to be, strictly speaking, records ; but they
are so considered; Gresl. Bv. 101. And see

Scott V. Blahchard, 8 Mart. N. S. (La.) 303

;

Craig V. Brown, 1 Pet C. C. 352, Fed. Cas.

No. 3,328.
I

In a case brought from the circuit court,

the opinion regularly filed below may be ex-

amined in order to ascertain whether either

party claimed that a state statute upon
which the judgment necessarily depended, in

whole or in part, was in contravention of the

United States Constitution, but not to ascer-

tain that which should be made to appear in

a bill of exceptions, or the pleadings; Loeb v.

Columbia Tp. Trustees, 179 U. S. 484, 21 Sup.

Ct. 174, 45 L. Ed. 280 ; or to ascertain wheth-
er the case raises any question determined
adversely to a right, etc., under the constitu-

tion or laws of the United States ; Gross v.

Mortg. Co., 108 U. S. 477, 2 Sup. Ct. 940, 27
L. Ed. 795. The former rule that the opinion

below was no part of the record was abrogat-

ed (Murdock v. Memphis, 20 Wall. [U. S.l

590, 22 li. Ed. 429), and finally a rule of court

provided that a copy of the opinion below
should go up in the transcript; Lo6b v. Co-

lumbia Tp. Trustees, 179 U. S. 484, 21 Sup.

Ct. 174, 45 L. Ed. 280. But the mere fact that

a paper is found among the files does not
make it a part of the record ; it must be put
there by some action of the court below ; Eng-
land V. Gebhardt, 112 U. S. 502, 5 Sup. Ct.

287, 28 L. Ed. 811, but it is said that this

language cannot be taken too broadly ; Loeb
V. Columbia Tp,, 179 U. S. 484, 21 Sup. Ct.

174, 45 L. Ed. 280.

It is within the power of any court of

general jurisdiction to restore its lost rec-

ords or to expunge false or fraudulent in-

terpolations therein; Blakemore v. Wilson,

61 111. App. 454; or where the record is si-

lent, or, where It suggests as a fact some-

thing contrary to the fact, to correct the rec-

ord by an order nunc pro tunc,* Holman v.

State, 79 Ga. 155, 4 S. E. 8. See In re

Wight, 134 U. S. 136, 10 Sup. Ct. 487, 33 L.

Ed. 865. The power of a court to amend its

own records is limited to the correction of

actual mistakes and omissions; Jones v.

Newton, 65 Hun 619, 19 N. Y. Supp. 786.

A court Jias an inherent power to amend its

record; this Is not to create a new record,

but presupposes an existing record suscepti-

ble of amendment; Gagnon v. U. S., 193 U.

S, 451, 24 Sup. Ct. 510, 48 L. Ed. 745. A
court may always, after the expiration of

the term', amend the record nunc pro tunc

to conform to the facts, where there are suf-

ficient data; Borrego v. Territory, 8 N. M.

446, 46 Pae. 349. If there has been a failure

to file a record within the time required, a

subsequent filing cures this defect; provided

no motion to docket and dismiss has been

made ; 24 U. S. App. 527.

In criminal proceedings all parts of the

record must be interpreted together, and a

deficiency In one part may be supplied by

what appears elsewhere therein ; St. Clair v.

U. S., 154 U. S. 134, 14 Sup. Ct. 1002, 38 L.

Ed. 936.

Altering records of a court is a crime pun-

ishable at common law; 2 East, P. C. 866.

See Saunders v. People, 38 Mich. 218 ; State

V. Williams, 30 Me. 484; 1 Bish. Cr. L. §

468 (6). An attorney may be disbarred for

alteration of the record by falsifying the ste-

nographer's transcript of the evidence to de-

ceive an appellate court; State v. Harbey,

129 Mo. 291, 31 S. W. 889.

Laws for the registration of deeds are of

statutory origin, and the statute must be ex-

amined to determine what instruments are

to be recorded, where they are to be recorded,

and the effect of a failure to record them;

First Nat. Bank of Claremore v. Keys, 229

U. S. 179, 33 Sup. Ct. 642, 57 L. Ed. 1140.

The fact of an instrument affecting prop-

erty being recorded according to law is held

to operate as a constructive notice to all sub-

sequent purchasers of any estate, legal or
equitable, In the same property ; Parkist v.

Alexander, 1 Johns. Ch. (N. Y.) 394. And
even if not recorded, if it has been filed for

record and its existence is necessarily im-

plied from the existence of another iostru-

ment already of record, purchasers will be
deemed to have had notice of its existence;

14 Cent. L. J. 374.

But all conveyances and deeds which may
be de facto recorded are not to be considered

as giving notice : In order to have this effect,

the Instruments must be such as are author-

ized to be recorded, and the registry must
have been made in compliance with the law,

otherwise the registry is to be treated as a

mere nullity, and it will not affect a subse-

quent purchaser or incumbrancer unless he
has actual notice ; 2 Sch. & L. 68 ; Astor v.

Wells, 4 Wheat. (U. S.) 466, 4 L. Ed. 616;.

1 Story, Eq. Jur. § 403 ; Bullard v. Hinckley,

5 Greenl. (Me.) 272; but where a statute

makes it discretionary to record an instru-

ment, the effect of recording Is in no wise

lessened, but is deemed a constructive notice

the same as if the recording had been re-

quired ; Appeal of Pepper, 77 Pa. 373. The
record of a deed is not constructive notice of

its contents when it is not entitled to be re-

corded under the recording acts ; Prentice v.

Storage Co., 58 Fed. 437, 7 C. C. A. 293.

Where a proper book is kept for the purpose
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Of showing when an instrument is left for

recorcl, delay or negligence in entering it in

other books will not affect it as a lien upon
the property ; Appeal of Woods, 82 Pa. 116.

But it is held that it is the duty of a mort-

gagee to see that his mortgage is correctly

recorded; a mortgage defectively recorded
and indexed by changing the first initial of

the mortgagor's name, the correct name be-

ing entirely omitted from the record, is not
binding on a subsequent purchaser, without
notice, from the mortgagor ; Prouty v. Mar-
shall, 225 Pa. 570, 74 Atl. 550, 25 L. R. A.
(N. S.) 1211. So a judgment docketed against
Amanda Haring is not notice as to property
standing in the name of Melvlna Harnig;
Haring v. Murphy, 60 Misc. Rep. 374, 113 N.

T. Supp. 452. See cases cited in Burns v.

Ross, 215 Pa. 293, 64 Atl. 526, 7 L. R. A. (N.

S.) 415, 114 Am. St. Rep. 963.

A recorder, if errors in transferring should
occur, should explain them and not erase;

Glasgow V. Kann, 171 Pa. 262, 32 Atl. 1095.

An action will lie against a recorder of deeds
for neglect; Rising v. Dickinson, 18 N. T).

478, 121 N. W. 616, 23 L. R. A. (N. S.) 127, 138
Am. St. Rep. 779, 20 Ann. Gas. 484.

Records of a public office (here a card index
of assessments made by the oflBcial, though
not required by law to be kept) are public

property ; Robison v. Fishback, 175 Ind. 132,

93 N. E. 666, Ann. Gas. 1913B, 1271.

See, as to recording acts, 3 Law Mag. &
Rev., 4th sec. 412; Judge Gooley's Paper in

4th Rep. Am. Bar Asso. (1881) ; Lecture of
W. H. Rawle before the Law Dept. Univ. of

Pa., 1881; as to mortgages, see Moetgage
;

as to falsification of a record, see Foegeet.
As to giving full faith and credit to judi-

cial proceedings, under the United States

constitution, see Foeeign Judgment. The
constitutional provision applies in terms to

public acts, records, and judicial proceedings,

and it is held that the term records in the
Judiciary Act of May 26, 1790, which pro-

vides how they shall be proved and admitted
in evidence, Includes aU acts, legislative, ex-

ecutive, judicial, and ministerial, composing
the public records of the state; White v.

Burnley, 20 How. (U. S.) 250, 15 L. Ed. 886.

Questions as to what is or is not a part of
the record have arisen, principally on writ
of error or appeal, as to what parts of the
record and proceedings of the court below
are to be considered as parts of the' record
before the appellate court. In many of
these cases, matters which were actually a
part of the record below are only such In
the court above when made so by being em-
bodied in the bill of exceptions. Among the
matters and things which have been held not
to be a part of the record, but to be consid-

ered with reference to the foregoing qual-

ification, are: Trial list; Moore v. Kline, 1

Pen. & W. (Pa.) 129 ; bond for costs
;' Mont-

gomery V. Garpenter, 5 Ark. 264; Maynard
V. Hoskins, 8 Mich. 81; writing sued on;

Williams v. Duffy, 7 Humphr. (Tenn.) 255;
Clark V. Gibson, 2 Ark. 109 (unless made so

by oyer or otherwise; Pelham v. Bank, 4
Ark. 202) ; an affidavit made to supply a
part of the record which has been lost ; Troy
V. Reilley, 3 Scam. (111.) 259 ;

papers present-

ed to a court and acted upon merely as mat-

ters of evidence ; Kirby v. Wood, 16 Me. 81

;

the registry of a mechanic's lien ; Davis v.

Church, 1 W. & S. (Pa.) 240; the statement

of demand, in the court for the trial of small

causes ; Vandyke v. Bastedo, 15 N. J. L. 224;

a warrant of attorney to confess judgment
and an affidavit showing the death of one
of the signers of it ; Magher v. Howe, 12 111.

379 ; Instructions to the jury ; Pierce v.

Locke, 11 la. 454 {contra, where they were
signed by the judge and filed ; Allen v. Dav-
ison, 16 Ind. 416); letters copied into the

transcripts as exhibits ; Stodder v. Grant, 28
Ala. 416 ; papers filed after an appeal prayed,
taken, and signed by the judge ; Gray v. Na-
tions, 1 Ark. 557; a plea stricken from the
files; Kelly v. Matthews, 5 Ark. 223;

Schmidt v. Colley, 29 Ind. 120; minutes of
the court taken at the trial ; Dawley v. Hovi-

ous, 23 CaL 103 ; or clerk's minutes ; People
V. Mining Co., 33 Cal. 171; a bill of particu-

lars ; Eggleston v. Buck, 24 111. 262 ; a sum-
mons or other writ; Childs v. Risk, Morr.
(la.) 439 (otherwise where there was no
appearance; Stanton v. Woodcock, 19 Ind.

273).

The following have been held to be parts
of the record: A stipulation as to sale of
mortgaged premises and solicitor's fee ; Cord
V. Southwell, 15 Wis. 211; depositions in a
probate court ; Lipscomb v. Postell, 38 Miss.

476, 77 Am. Dec. 651 ; affidavits filed in op-
position to an application for an injunction

;

Gagliardo v. Crippen, 22 Cal. 362; motions,
notices, and rulings of court; Lemondo v.

French, 4 G. Greene (la.) 123 ; a finding of the
court; Smith v. Lewis, 20 Wis. 350; Sutter
V. Streit, 21 Mo. 157; a submission and
award filed ; Buntain v. Curtis, 27 111. 374 ; >

a bill of exceptions settled on an appeal from
an order; Mead v. Walker, 20 Wis. 518 ; an
instrument of which oyer is craved ; Cum-
mins V. Woodruff, 5 Ark. 116. The opinion
of the trial court as to the facts was held a
part of the record ; Gregg v. Spencer, 96 la.

501, 65 N. W. 411;. but in Pennsylvania it

was said to be not a good principle so to

treat the opinion; In re Morrison's Estate,

183 Pa. 155, 38 Atl. 895.

Under recording acts. Statutes of the sev-
eral states have required enrolment of cer-

tain deeds, mortgages, and other instruments,
and declared that the copies thus made
should have the effect of records. An instru-

ment lodged for record is considered as re-

corded from that time, whether it was actual-

ly copied in the book or not, or in the proper
book or not; Parabee v. McKerrihan, 172
Pa. 234, 33 Atl. 583, 51 Am. St. Rep. 734.

The sole object of acts for the restoration
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of lost records Is to restore them ' as they
existed; In re Jones' Estate, 17 Cal. App.
330, 119 Eac. 670; Whitney v. Land Co., 119
Ala. 497, 24 South. 259 ; Vail v. Iglehart, 69
111. 332.

The legislature has power to provide for
the re-establishment of lost record title pa-
pers to real estate against unknown claimr
ants, upon process served by publication;
Title & Document Restoration Co. v. Kerri-
gan, 150 Cal. 289, 88 Pac. 356, 8 L. R. A. (N.

S.) 682, 119 Am. St. Rep. 199, 11 Ann. Oas.
465 ; that such a statute limited its operation
to cases where such records were destroyed
by earth-quakes. Are, or flood, will not render
it invalid as special legislation; id. The
duty of determining unsettled questions re-

specting the title to real estate is local in
its nature to be discharged in such mode as
may be provided by the state in which the
land is situated; Arndt v. Griggs, 134 U. S.

316, 10 Sup. Ct. 557, 33 L. Ed. 918.

Inspection of. Records. At common law,
there was no general right of inspection, but
the right depended entirely upon the ques-
tion whether the party seeking to exercise
it had an interest. If he had, he was enti-

tled to exercise the right upon the payment
of the usual fees ; 7 Mod. 127 ; 1 Stra. 304

;

2 id: 260, 954, 1005 ; but a mere stranger who
had no such interest had no right of Inspec-
tion at common law ; 8 Term 390 ; and the
custodian might permit or refuse the inspec-
tion at his discretion without any control by
a court ; 6 Ad. & El. 84. At a comparatively
early period, this distinction between those
who had and those who had not an interest

became obliterated; 1 Wils. 297; People v.

Gomell, 47 Barb. (N. Y.) 329. The effect of

modern recording acts making the public

records, notice, has aided to accomplish this

result, and, indeed, makes the right of in-

spection and of enforcing the privilege an es-

sential one ; 4. D. & R. 820 ; Brewer v. Wat-
son, 71 Ala. 299, 46 Am. Rep. 318 ; Silver v.

' People, 45 111. 224 ; Aitcheson v. Huebner,
90 Mich. 643, 51 N. W. 634. It does not ex-

tend in England to merely quasi-public rec-

. ords, such as court rolls of a manor ; Bunb.
269; or to records of a justice of the peace;
Perkins v. Cummings, 66 Vt. 485, 29 Atl.

675 ; or to a marriage license docket ; Mar-
riage License Docket No. 2, 4 Pa. Dist. R.

284 ; contra, marriage license docket, id. 162. i

The right of inspection will not exist as to

the record of private suits, at least hefore
trial, where it is sought only to gratify mal-
ice or curiosity, or to make profit by dis-

closing private affairs and making public

scandalous matters ; Schmedding v. May, 85
Mich. 1, 48 N. W. 201, 24 Am. St. Rep. 74;

nor does it extend to records required by
law to be kept secret, as, the proceedings of

a county electrical board; Gleaves v. Terry,

93 Va. 491, 25 S. E. 552, 34 L. R. A. 144. The
right of inspection is secured by statute in

most of the states, and is not. dependent on

interest, though In some cases It Is denied if

detrimental to public policy or is sought by
a citizen of another state; Brewer v. Wat-
son, 61 Ala. 310. In case of refusal, the right

may be enforced; In re Chambers, 44 Fed.

786 ; Lum v. McCarty, 39 N. J. L. 287 ; State
V. Long, 37 W. Va. 266, 16 S. E. 578 ; even
though the rules of the office require the

records to be kept secret. The right when
denied is enforced by mandamus ; Barber v.

Title & Guaranty Co., 53 N. J. Eq. 158, 32
Atl. 222; Brewer v. Watson, 71 Ala. 299;
Aitcheson v. Huebner, 90 Mich. 643, 51 N.

W. 634; Hawes v. White, 66 Me. 305. In-

junction is usually held not to be a proper
remedy ; Belt v. Abstract Co., 73 Md. 289, 20
Atl. 982, 10 L. R. A. 212 ; Buck v. Collins, 51
Ga. 391, 21 Am. Rep. 236; Diamond Match
Co. v. Powers, 51 Mich. 145, 16 N. W. 314;
Barber v. Title & Guaranty Co., 53 N. J. Eq.

158, 32 Atl. 222. The right of inspection is

very much drawn into question in cases

where the right is sought to be exercised by
abstract and title insurance companies. Ob-
jections to the use of public offices by the
agents of such companies are made upon the

ground of interference with the legitimate

fees of the public officers, with the business

of the office, and of possible injuries to the

records. The right has been Sustained in

Re Chambers, 44 Fed. 786; Stockman v.

Brooks, 17 Colo. 248, 29 Pac. 746 ; People v.

Richards, 99 N. T. 620, 1 N. E. 258 ; Com. v.

O'Donnell, 12 W. N. C. (Pa.) 291 ; and, after

some fluctuation, in Barber v. Title & Guar-
anty Co., 53 N. J. Eq. 158, 32 Atl. 222 ; Bur-,

ton V. Reynolds, 102 Mich. 55, 60 N. W. 452

;

Randolph vi State, 82 Ala. 527, 2 South. 714,

60 Ani. Rep. 761; Buck v. Collins, 51 Ga.

391, 21 Am. Rep. 236 ; Belt v. Abstract Co., 73

Md. 289, 20 Ati. 982, 10 L. R. A. 212, a statute

having been passed as a result of a previous
decision otherwise. They are always at

the service of a person desiring to examine
them ; Miller v. Moise, 168 Fed. 940. A citi-

zen is not required to show a" special Inter-

est ; Burton v. Tuite, 78 Mich. 363, 44 N. W.
282, 7 L. R. A. 73. A title insurance com-
pany has the right to examine judgment in-

dexes in the district court on a matter of

current business if it does not interfere with
the clerk in his duties or with persons ex-

ercising their right of access thereto ; Bell

V. Ins. & Trust Co., 189 U. S. 131, 23 Sup.

Ct. 569; 47 L. Ed. 741.

As to the custody of court records and
when they may be removed, see In re Cas-

well, 18 R. I. 835, 29 Atl. 259, 27 L. R. A. 82,

49 Am. St. Rep. 814.

Where the right is permitted, the cus-

todian may make reasonable rules; People

V. Richards, 99 N. Y. 620, 1 N. E. 258 ; Day
V. Button, 96 Mich. 600, 56 N. W. 3 ; Upton
V. Catlin, 17 Colo. 546, 31 Pac. 172, 17 L. R.

A. 282 ; and charge reasonable fees ; Burton
V. Reynolds, 102 Mich. 55, 60 N. W. 452. The
right, to inspect has,been held to Jnclude,the
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Tight to copy ; Hanson v. Elchstaedt, 69 Wis.

538, 35 N. W. 30 ; State v. Rachac, 37 Minn.

372, 35 N. W. 7 ; contra, Boylan v. Warren,
39 Kan. 301, 18 Pac. 174, 7 Am. St. Rep. 551;

Randolph v. State, 82 Ala. 527, 2 South. 714,

60 Am. Rep. 761.

As to parish and chnrch registers and rec-

ords, see Register.

See Vital Statistics; Rogues' Gai-lekt.

RECORD, CONTRACT. OF. See CoK-
teact.

RECORD, CONVEYANCES BY. Extraor-

dinary assurances, as private acts of par-

liament and royal grants.

RECORD, COURT OF. See Cottbt of
Recobd.

RECORD OF NISI PRIUS. In English

Law. A transcript from the issue-roll : it

contains a copy of the pleadings and Issue.

Steph. PI. 105.

RECORDARE. A writ to bring up judg-

ments of justices of the peace. Halcombe v.

Loudermilk, 48 N. C. 491.

RECORDARI FACIAS LOQUELAM. In

English Practice. A writ commanding the
sheriff that he cause the plaint to be record-

ed which, is in his county, without writ, be-

tween the parties there named, of the cattle,

goods, and chattels of the complainant taken
and unjustly distrained as it is said, and
that he have the said record before the court
on a day therein named, and that he prefix

the same day to the parties, that then they

may be there ready to proceed in the same
plaint. 2 Sell. Pr. 166. Now obsolete.

RECORDATION. Used in Louisiana as
equivalent to recording. See Rbcoeding
Acts.

RECORDATUR (Lat). An order or allow-
ance that the verdict returned on the nisi

prius. roU be recorded. Bacon, Abr. Arbitra-

tion, etc. (D).

RECORDER. A judicial officer of some
cities, possessing generally the powers and
an authority of a judge. Respublica v. Dal-

las, 3 Yeates (Pa.) 300. See Egleston v. City
Council, 1 MUl. Const (S. C.) 45.

Anciently, recorder signified to recite or

testify on recollection, as occasion might re-

quire, what had previously passed in court;
and this was the duty of the judges, thence
called recorOeurs. Steph. PI. note 11.

An officer appointed to make record or en-

rolment of deeds and other legal instruments
authorized by law to be recorded. See Re-
coEDiNG Acts; Recobd.

In England, a judge of a borough court of
quarter sessions. He is .appointed by the

crown on the recommendation of the home
,
secretary. He must be a barrister of not less

than five years standing and Is ex officio a

;

justice of the peace for the borough.

A judicial oflicer in Philadelphia under the
charter of 1691, next in authority to the may-

or. He was required to be learned in the

law. See Vaux's Recorder's Reports, Phila-

delphia, 1846.

RECORDER OF LONDON. One of the

justices of oyer and terminer, and a justice

of the peace of the quorum for putting the

laws in execution for the preservation of the

peace and government of the city. Whart.

Law Lex.

RECORDING ACTS. Statutes which reg-

ulate the official recording of conveyances,

mortgages, bills of sale, hypothecations, as-

signments for the benefit of creditors, articles

of agreement, and other Instruments, for the

purpose of informing the public, creditors

and purchasers, of transactions affecting the

ownership of property and the pecuniary re-

sponsibility of individual persons. See Rec-

obd.

RECORDS, EARLY ENGLISH. A record

commission was appointed in 1800 by parlia-

ment, which In 37 years of service printed

many records of England, Wales and Scot-

land. See their reports. Extracts from that

on the "Statutes of the Realm" will be found
in 2 Sel. Essays in Anglo. Amer. L. H. 171.

See 2 Holdsw. Hist. E. L.

RECORDUIVI. A record; a judicial record.

It is used in the phrase prout patet per re-

cordum, which is a formula employed, in

pleading, for reference to a record, signifying

as it appears from the record. 1 Chit. PI.

385 ; Philpot v. McArthur, 10 Me. 127.

RECOUPMENT (Pr. fecouper, to cut

again). The act of abating or recouping a

part of a claim upon which one is sued by
reason of a legal or equitable right result-

ing from a counter-claim arising out of the
same transaction. The right of the defend-

ant, in the same action, to claim damages
from the plalntifif, either because he has not
complied with some cross obligation of the

contract upon which he sues, or because he
has violated some duty which the law Im-

posed upon him in the making or perform-
ance of that contract. Mayor of New York
V. Mabie, 13 N. T. 151, 64 Am. Dec. 538;
Heaston v. Colgrove, 3 Ind. 265; Robertson
V. Davenport, 27 Ala. 574; Brunson v. Mar-
tin, 17 Ark. 270 ; Higglris v. Lee, 16 111. 495

;

Nelson v. Johnson, 25 Mo. 430.

Recoupment is the right to set off unliq-

uidated damages, while the right of set-ofC,

as distinguished from recoupment, compre
hends only liquidated demands, or those ci

pable of being ascertained by calculation;

Parker v. Hartt, 32 N. J. Eq. 225. Both these

terms have a technical meaning and both are
included in the same general term, counter-

claim, which see.

Is a cross demand, which a defendant may
set up or not, at his choice; he is not con-

cluded if he does not. Whether he can aft-

erwards sue for the residue of his claim, or

not, is a disputed question. He could not.
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at common law, obtain a judgment against
the plaintiff in his favor; Virginia-Carolina
Chemical Co. v. Kirven, 215 U. S. 258, 30
Sup. Ct. 78, 54 L. Ed. 179.

Defences, such as recoupment, which,
though arising out of the transaction consti-

tuting the plaintiff's demand, may cut it

down or give rise to an antagonistic, demand,
are of modern growth and are merely a con-

nivance that saves bringing another suit, not
a necessity of the defence. When defendant
sets them up he becomes a plaintiff in his turn
and subjects himself to the jurisdiction; Vir-

ginia-Carolina Chemical Co. v. Kirven, 215

U. S. 252, 30 Sup. Ct. 78, 54 L. Ed. 179. It

is 4 cross demand as distinguished from a
•defence ; Merchants H. & L. Co. v. J, B. Clow
& Sons, 204 U. S. 286, 27 Sup. Ct. 285, 51 L.

Ed. 488.

This is not a new title in tlie law, the term occur-
ring from the 14th to the 16th centuries, although it

seems of late years- to have assumed a new signifi-

cation, and the present doctrine is said to he still in

Its infancy ; 7 Am. L. Rev. 389. Originally it im-
plied a mere deduction from the claim of the plain-
tiff, on account of payment in whole or in- part, or
a former recovery, or some analogous fact ; 3 Co.

«5; 4 id. H; 5 id. 2, 31; 11 id. 51, 52. See note to

Icily V. Grew, 6 Ney. & M. 467 ; Viner, Ahr. Dis-
count, pi. '3, 4, 9, 10 ; Barber v. Chapln, 28 Vt. 413.

This meaning has been retained in many modern
cases, but under the name of deduction or reduc-
tion of damages; 1 Maule & S. 318, 323; 2 M. & G.

241; 7 M. & W. 314; Curtis v. Ward, 20 Conn., 204;

McMorris v. Simpson, 21 Wend. (N. Y.) 610; Pierce
v. Benjamin, 14 Pick. (Mass.) 356, 25 Am. Dec. 396.

The word recoupment has also been applied to cases
very similar, to the above ; Stearns v. Marsh, 4 Den.
(N. Y.) 287, 47 Am. Dec. 248; Saltus v. Everett, 20

Wend. (N. Y.) 267, 32 Am. Dec. 541. See 7 Am. L.
Rev. 389, where recoiipment is fully treated.
Recoupment as now understood seems to corre-

spond with the reconvention of the civil law, some-
times termed demandes incidentes by the French
writers, in which the reus^ or defendant, was per-
mitted to exhibit his claim against the plaintiff for

allowance, provided it arose out of, or was incidental

to, the plaintiff's cause of action. CEuvres de Po-
tnier, vol. 9, p. 39; 1 White, New Rec. 285 ; Voet. tit.

de JudicHSj n. 78 ; La. Code Pr. art. 375 ; Lanusse's

Syndics v. Pimpienella, 4 Mart. N. S. (La.) 439

;

Waloott V. Hendrick, 6 Tex. 406.

In England, as well as in some states, the

principles of recoupment as defined above
have been recognized only in a restricted

form. Under the name of reduction of dam-
ages, the defendant is allowed to show all

such violations of his contract by the plain-

tiff as go to render the consideration less val-

uable, but he is compelled to resort to an
independent action for any immediate or con-

sequential damages affecting him in other re-

spects; 8 M. & W. 858 ; 1 O. & P. 384 ; Mc-
Alpin V. Lee, 12 Conn. 129, 30 Am. Dec. 609

:

Dodge V. Tlleston, 12 Pick. (Mass.) 330;

Withers v. Greene, 9 How. (U. S.) 231, 13

D. Ed. 109. See Reynolds & Lee v. Bell, 84

Ala. 496, 4 South. 703; Andre v. Morrow, 65

Miss. 315, 3 South. 659, 7 Am. St. Rep. 658.

But these restrictions are all gradually dis-

appearing, and the law Is assuming the form
•expressed in the cases cited under the def-

inition of modern recoupment, the main rea-

son upon which the doctrine now rests being
the avoidance of circuity of action..

In Pennsylvania a defendant may avail

himself, by -Way of recoupment or equitable

defence, of a breach of warranty or of a
fraudulent representation, and show that the

goods sold were worth less than they would
have been if they were such as they were
warranted or represented to be; Dushane v.

Benedict, 120 U. S. 648, 7 Sup. Ot. 696, 30
L. Ed. 810.

There are some limitations and qualifica-

tions to the law of ]?ecoupment, as thus es-

tablished. Thus, it has been held that the
defendant is not entitled to any judgment
for the excess his damages in recoupment
may have over the plaintiff's claim, nor shall

he be allowed to bring an independent ac-

tion for that excess ; Britton v. Turner, 6 N.
H. 481, 26 Am. Dec. 713 ; Stow v. Yarwood,
14 111. 424; McLane v. Miller, 12 Ala. 643;
Batterman v. Pierce, 3 Hill (N. T.) 171;
Brunson v. Martin, 17 Ark. 270. If recoup-
ment Is put upon the ground of a cross-action

and not a more defence for the reduction of

damages, there is no reason why he should
not have judgment to the extent of his injury.

Such seems to be the practice in Louisiana,

under the name of reconvention; Miller v.

Stewart, 12 La. Ann. 170; and such will

probably be the practice under those systems
of pleading which authorize the court, in any
action which requires it, to grant the defend-

ant affirmative relief; Ogden v. Coddlngton,

2 E. D. Sm. (N. Y.) 317. See, also, Calvin v.

McClure, 17 S. & R. (Pa.) 385; Davidson v.

Remington, 12 How. Pr. (N. Y.) 310.

The damages recouped must be for a
breach of the same contract upon which suit

is brought; Deming v. Kemp, 4 Sandf. (N.

Y.) 147; Miles v, Elkin, 10 Ind. 329; Halde-
man v. Berry, '74 Mich. 424, 42 N. W. 57.

For example, when chattels have been sold

with an express or implied warranty, and
there were latent defects unknown to the

purchaser, he may retain the goods without
notifying the vendor, and either sue for his

damages or recoup the same in an action

against him for the price ; Buffalo Barb Wire
Co. v. Phillips, 67 Wis. 129, 30 N. W. 295

;

Tillyer v. Glass Co., 13 Ohio C. C. 99, 7 O.

C. D. 209 ; even If the sale were- on approval,

but the contract did not limit the purchaser

to the return of the property, if unsatisfac-

tory; Shupe v. CoUender, 56 Conn. 489, 15

Atl. 405, 1 L. R. A. 339; or one who has

pledged stocks as collateral to a note, if sued

on the note, may recoup the damages result-

ing from wrongful appropriation of the

stocks by the pledgee; Rush v. Bank, 71

Fed. 102, 17 C. C. A. 627, 36 U. S. App. 248.

The surety on a note, in an action by the

payee, may set up, by way of recoupment,

the breach of warranty of the property sold

to the maker for which the note was given;

Loring v. Morrison, 15 App. Div. 498, 44 N.

Y. Supp. 526 ; but if a surety is sued alone,
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he cannot recoup for a warranty in favor of

his principal, without the consent of the lat-

ter; Phoenix Iron Works Co. v. Rhea, 98
Tenn. 461, 40 S. W. 482. It may be for a
tort; but it seems that the tort must be a
violation of the contract, and it is to be
measured by the extent of this violation, and
no allowance taken of malice ; Allaire Works
V. Guion, 10 Barb. (N. Y.) 55; Brigham v.

Hawley, 17 111. 38 ; Heck v. Shener, 4 S. &
R. (Pa.) 249, 8 Am. Dec. 700. The language
of some cases would seem to imply that re-

coupment may be had for damages connected
with the subject-matter or transaction upon
which the suit is brought, but which do not
constitute a violation of any obligation im-
posed by the contract, or of any duty impos-
ed by the law in the maldng or performance
of the contract; Stow v. Yarwood, 14 111. 424.

But these eases will be found to be decided
with reference to statutes of counter-claim.
And even in the construction of such statutes
it has been doubted whether it is not better
to confine the damages to violations of the
contract; Lovejoy v. Robinson, 8 Ind. 399;
Cram v. Dresser, 2 Sandf. (N. T.) 120.

It is well established, in the absence of

statutory provisions, that it is optional with
the defendant whether he shall plead his

cross-claim by way of recoupment, or resort

.to an Independent action; Cook v. Moseley,
13 Wend. (N. Y.) 277; Hall v. Clark, 21 Mo.
415. Nor does the fact of a suit pending for
the same damages estop him from pleading
them in recoupment, although he may be com-
pelled to choose upon which action he shall
proceed; Naylor v. Schenck, 3 E. D. Sm.
(N. Y.) 135; Good v. Good, 5 Watts (Pa.)

116. Payment after action brought, although
never pleadable in answer to the action, was
usually admitted in reduction of damages

;

Pemigewasset Bk. v. Brackett, 4 N. H. 557;
Bischof V. Lucas, 6 Ind. 26 ; 1 M. & W. 463.

But the defendant can never recoup for dam-
ages accruing since action brought; 20 E. L.

& E. 277; Harger v. Edmonds, 4 Barb. (N.

Y.) 256; Gordon v. Kennedy, 2 Binn. (Pa.)

287.

The right of recoupment will usually be
allowed to sureties and indorsers in cases
where it would be permitted for the benefit

of the principal debtor, as, for example, a
successful recoupment by the maker of a note
will enure to the benefit of the indorser when
sued with the maker; Wolf v. Michael, 21
Misc. Rep. 86, 46 N. Y. Supp. 991.

It has been maintained by some courts
that the law of recoupment is not applica-
ble to real estate. Accordingly, they have
denied the defendant the right, when sued
for the purchase-money, to recoup for a par-
tial failure of title; Greenleaf v. Cook, 2
Wheat. (U. S.) 13, 4 L. Ed. 172; Key v. Hen-
son, 17 Ark. 254. But most of these cases
will be found denying him that right only be-

fore eviction. A confusion has been intro-

duced by regarding failure of title and fail-

Bouv.—179

ure of consideration as convertible terms.

The consideration of a deed without cove-

nants is the mere delivery of the instrument

;

Rawle, Gov. 588. A failure of title in such

case is not a failure of consideration, and it

therefore affords no ground for recoupment.

The consideration of a deed with covenants

does not fail till the covenantee has suffered

damages on the covenants, which in most
cases does not happen till eviction, either ac-

tual or constructive. After this has happen-

ed, his right to recoup is now pretty generally

admitted. This is nothing more than allow-
ing him to recoup as soon as he can sue upon
the covenants ; Mayor of New York v. Ma-
bie, 13 N. Y. 151, 64 Am. Dec. 538; Rice v.

Goddard, 14 Pick. (Mass.) 293; Pence v. Hus-
ton's Ex'rs, 6 Gratt. (Va.) 305; Dart, Vend.
381 ; Rawle, Cov. 583.

It has been more generally admitted that
where there is a failure of ithe consideration
as to the quantity or quality of the land, the
purchaser may recoup upon his covenants;
Wheat V. Dotson, 12 Ark. 699; 2 Kent 470;
House V. Marshall, 18 Mo. 368 ; Green v. Bat-
son, 71 Wis. 54, 36 N.W. 849, 5 Am. St. Rep.
194.

Under the common-law system of pleading,
the evidence of a recoupment, if going to a
total failure of consideration, might be giv-
en under the general issue without notice,
but if it went only to a partial failure, no-
tice was required to prevent surprise; Mc-
Cullongh V. Cox, 6 Barb. (N. Y.) 386 ; Jones
V. Winchester, 6 N. H. 497. This is the only
way it could be admitted, for it could not be
pleaded, a partial defence constituting nei-

ther a plea in bar nor in abatement. Under
a notice it was admitted to aid in sustaining
the general denial.

But under the new systems of practice
there being no general issue to which the
notice was subsidiary, the defendant is re-
quired to plead his defence whether it is in
answer of the whole demand or only in re-
duction of damages; Bush v. Prosser, 11 N.
Y. 352 ; House v. Marshall, 18 Mo. 368.
The effect to be given to the law of recoup-

ment will depend, in many of the states, up-
on the statutes of counter-claim and offset in
force. In Missouri, for instance, it is pro-
vided that if any two or more persons are
mutually indebted in any manner whatever,
and one of them commence an action against
the other, one debt may be set against the
other, although such debts are of a different
nature; 1 R. S. § 3867. The term counter-
claim under this statute is held to include
both set-off and recoupment; Gordon v.Brun-
er, 49 Mo. 570; the distinction between the
two terms being important only from the
fact that the former must arise from con-
tract, and can only be used in an action
founded on contract; while the latter may
spring from a wrong, provided it arose out
of the transaction set forth in the petition,
or was connected with the subject of the ac-
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tion; id. In the case of actions arising out
of contracts it has been held that nothing
would be 'allowed by way of recoupment un-
less it worked a violation of some obligation
imposed by the contract, or some duty im-
posed by the law in the making or perform-
ance of it; Cram v. Dresser, 2 Sandf. (N.
Y.) 120; Lovejoy v. Robinson, 8 Ind. 399.

See Set-Off; Waterman, Set-Off, etc.; 10
L. R. A. 378, note; 7 Am. L. Rev. 389; 9 Am.
L. lieg. 330; Beecher v.' Baldwin, 55 Conn.
419, 12 Atl. 401, 3 Am. St. Rep. 63.

RECOURSE. To recur. As to indorsement
without recourse, see Indoesbment.

RECOVERER. The demandant In a com-
mon recovery, after judgment has been given
In his favor, assumes the name of recoverer.

RECOVERY. The restoration of a former
right, by the solemn judgment of a court of
justice. Hoover v. Clark's Adm'r, 7 N. 0. 169.

See 28 L. J. C. P. 312 ; 8 Q. B. D. 470.

In its general use, recovery signifies a col-

lection of a debt by process and course of
law. People v. Reis, 76 Cal. 269, 18 Pac. 309.

The phrase right of recovery is used to ex-
press the possession of a right Of action un-
der the existing facts.

A true recovery, usually known by the
name of recovery simply, is the procuring a
former right by the judgment of a court of
compeLeut jurisdiction: as, for example,
when judgment is given in favor of the plain-
tiff when he seeks to recover a thing or a
right.

A common recovery is a judgment obtained
in a fictitious suit, brought against the ten-
ant of the freehold, in consequence of a de-
fault made by the person who is last vouch-
ed to warranty in such suit. Bacon, Tracts
148.

Common recoveries are considered a^ mere forms
of conveyance or common assurances; altliough a
common recovery is a fictitious suit, yet tlie same
mode of proceeding must be pursued, and all the
forms strictly adhered to, which are necessary to
be observed in an adversary suit. The first thing,
therefore, necessary to be done in suffering a com-
mon recovery is that the person who is to be the
demandant, and to whom the lands are to be ad-
judged, shoilld sue out a writ or prosci^e against
the tenant of the freehold ; whence such tenant is

usually . called the tenant to the proBCipe. In obe-
dience to this writ the tenant appears in court, ei-

ther in person or by his attorney ; but, instead of
defending the title to the land himself, he calls on
some other person, who upon the original purchase
is supposed to have warranted the title, .and prays
that the person may be called in to defend the title

which he warranted, or otherwise to give the tenant
lands of equal value to those he shall lose by the
defect of his warranty. This is called the voucher,
vocatio^ or calling to warranty. The person thus
called to warrant, who is usually called the vouchee,
appears In court, is impleaded, and enters into the
warranty, by which means he takes upon himself
the defence of the land. The defendant then desires

leave of the court to imparl, or confer with the
vouchee in private, which is granted of course.

Soon after the demandant returns into court, but

the vouchee disappears or makes default, in conse-

quence of which it is presumed by the court, that

he has no title to the lands demanded In 'the writ,

and therefore cannot defend them ; whereupon Judg-

ment Is given for the demandant, now called the re-

coverer, to recover the lands in question against the
tenant, and tor the tenant to recover against the
vouchee lands of equal value in recompense for
those so warranted by him, and now lost by^ his
default. This is called the recompense of recovery
in value; but as it is customary for the crier of
the court to act, who is hence called the common
vouchee, the tenant can only have a nominal and
not a real recompense tor the land thus recovered
against him by the demandant. A writ of habere
facias is then sued out directed to the sheriif of the
county in which the lands thus recovered are sit-

uated; and on the execution and return of the writ
the recovery is completed. The recovery here de-
scribed is with single voucher ; but a recovery may
be, and is frequently, suffered with double, treble,

or further voucher, as the exigency of the case may
require, in which case there are several judgments
against the several vouchees.
Common recoveries were invented by the ec-

clesiastics in order to evade the statute of mort-
main, by which they were prohibited from purchas-
ing, or receiving under the pretence of a tree gift,

any land or tenements whatever. They have been
used In some states for the purpose of breaking the
entail of estates. See, generally. Cruise, Digest, (it.

36; 2 Wms. Saund. 42, n. 7; 4 Kent 487; Pigot,

Comm. Rec. passim. See Chall. Real P. 279 ; Big.

Estop. 418.

All the learning In relation to common recoveries

is nearly obsolete, as they are out of use. Rey, a
French writer, in his work Des Institutions Judi-
ciaires de VAngleterrCf tom. ii. p. 221, points out

what appears to him the absurdity of a common
recovery. See Lyie v. Richards, 9 S. & R. (Pa.>

330; Sharp v. Thompson, 1 Whart. (Pa.) 151; Stump
V. Findlay, 2 Rawle (Pa.) 168, 19 Am. Rep. 632;

Dudley v. Sumner, 5 Mass. 438 ; Carroll's Lessee v.

Maydwell, 3 Harr. & J, (Md.) 292.

Recovery Back—of money paid by mistake.

The right to recover excessive payments made
to public service corporations depends upon
whether or not the payments are made under

such circumstances as to be involuntary, and
when payment is made under protest, this is

sometimes termed "duress of goods" and may
be recovered; Mt. Pleasant Mfg. Co. v. R.

Co., 106 N. C. 207, 10 S. fi. 1046; Southwest-

ern Alal^ama Ry. Co. v. Maddox & Son, 146

Ala. 539, 41 South. 9 ; Harmony v. Bingham,
12 N. T. 99, 62 Am. Dec. 142 ; but, it seems,

a shipper may, if he chooses, refuse to pay

the over-charge and recover damages for the

delay ; Loomis v. Ry. Co., 17 Mo. App. 340.

An illegal license fee cannot be recovered

back if voluntarily paid ; Garrison v. Tilling-

hast, 18 Cal. 408, but it may be, if involun-

tarily paid; Magnolia v. Sharman, 46 Am.
358 ; Neumann v. La Crosse, 94 Wis. 103, 68

N. W. 654; Harvey v. Olney, 42 111. 336;

whereas, payment in excess of amount consti-

tutionally chargeable, for a license fee impos-

ed under an unconstitutional ordinance, may
be recovered back ; C. & J. Michel Brewing

Co. V. State, 19 S. D. 302, 103 N. W. 40, 70 L.

R. A. 911.

An agent paying his principal's money, by

mistake, to a third person, may maintain an

action in liis own name to recover it back

Parks V. Fogleman, 97 Minn. 157, 105 N. W.
560, 4 L. R. A. (N. S.) 363, 114 Am. St. Rep.

703. Where overpayment is made in ignor-

ance or forgetfulness of previous payments,
the money so paid may be recovered ; Hum-
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mel V. Flores (Tex.) 39 S. W. 309 ; Gooding
V. Morgan, 37 Me. 419; Pool v. Allen, 29 N.

C. 120 ; Asbley v. Jennings, 48 Mo. App. 142

;

Jackson v. McKnight, 17 Hun (N. T.) 2.

Where one employed a printer to print a

libellous pamphlet and paid him £50 and the

printer set up the type and then refused to

publish it because libellous, it was held that

there could be no recovery back ; 23 T. L. R.

575.

Money paid out by an officer under a mis-

construction of law may be recovered back

;

U. S. V. Saunders, 79 Fed. 407, 24 0. O. A.

649.

Parties receiving moneys Illegally paid by
a public officer are liable, ex wguo et bono, to

refund them; Wisconsin Cent. R. Co. v. U.
S., 164 U. S. 190, 17 Sup. Ct. 45, 41 U Ed.
399.

See Peotest; Repetition; Quasi-Con-
IBACTUS.

A coward ; a poltroon. 3RECREANT.
Bla. Com. 340.

RECRIMINATION. In Criminal Law. An
accusation niade-by a person accused against
his accuser, either of having committed the
same offence or another.
In general, recrimination does not excuse

the person accused nor diminish Ms punish-

ment, because the guilt of another can never
excuse him. But in applications for divorce

on the ground of adultery, if the party de-

fendant can prove that the plaintiff or com-
plainant has been guilty of the same offence,

the divorce will not be granted; 2 Bish. Mar.
& D. 340; 1 Hagg. Cons. 144; 4 Eccl. 360.

See 1 Hagg. Eccl. 790; 1 Hagg. Cons. 147;

Dig. 24. 3. 39 ; 48. 3. 13. 5 ; 1 Add. Eccl. 411

;

Redington v. Redington, 2 Colo. App. 8, 29
Pac. 811; Compensation; Condonation;
Divorce.

RECTIFIER. As used in the internal rev-

enue laws, this term is not confined to a. per-

son who runs spirits through charcoal; but

is applied to any one who rectifies or puri-

fies spirits in any manner whatever, or who
makes a mixture of spirits with anythin.?

else, and sells it under any name. Quantity

of Distilled Spirits, 3 Ben. 73, Fed. Gas. No.

11,494.

RECTOR. In Ecclesiastical Law. One who
rules or governs: a name given to certain of-

ficers of the Roman church. Diet. Canonique.
In English Law. He that hath full posses-

session of a parochial church. A rector (or

parson) has for the most part the whole right

to all the ecclesiastical dues in his parish;

where, as in theory of law, a vicar has an
api)ropriator over him, entitled to the best

part of the profits, to whom the vicar is, as
it were, perpetual curate, with a standing
salary. Cowell; 1 Bla. Com. 384; 2 Steph.

Com. 677.

RECTORY. In English Law. Corporeal

real property, consisting of a church, glebe-

lands, and tithes. 1 Chitty, Pr. 163.

RECTUM (tat.). Right. Breve de recto,

writ of right.

RECTHJS IN CURIA (Lat. right In court).

The condition of one who stands at the bar,

against whom no one objects any offence or

prefers any charge.

When a person outlawed has reversed his

outlawry, so that he can have the benefit of

the law, he Is said to be rectus in curia. Ja-

cob, Law Diet.

RECUPERATORES (Lat.). In Roman Law.

A species of judges originally established, it

is supposed, to decide controversies between
Roman citizens and strangers concerning the

right to the possession of property requiring

speedy remedy, but gradually extended to

questions which might be brought before or-

dinary judges.
After the enlargement of their powers, the dif-

ference between them and judges, It is supposed,
was simply this:—if the prsBtor named three judges,
he called them recuperatores ; if one, he called him
judex. But opinions on this subject are very various.

Colman, De Romano judido recuperatorib. Cicero's
oration pro CoBcin. 1, 3, was addressed to recupera-
tores.

The result of the latest investigation of this sub-
ject is that, while ordinary cases were referred to

the college of the centumviri, in cases where the
proBtor wished to obtain a speedy decision he had
power to appoint an extraordinary college of three
or five recuperatores whose instructions required
them to find a verdict within a designated time.
Such a course, was often required in cases involving
personal liberty, and the result was that the juris-

diction of the decemviri over all such actions became
displaced by the court of recuperatores. The latter

W£re also appointed In cases to which aliens were
parties. Like the judices the recuperatores were
private persons ; Sohm, Inst. Rom. L. 150, n. 3.

RECUSABLE. See Ibrecusaele; Con-
tractual Obligation; Contract.

RECUSANTS. In English Law. Persons
who wilfully absent themselves from their

parish church, and on whom penalties were
imposed by various statutes passed during
the reigns of Elizabeth and James I. Whart.
Diet.

Those persons who separate from the
church- established by law. Termes de la Ley.

RECUSATION.- In Civil Law. A plea or

exception by which the defendant requires

that the judge having jurisdiction of the

cause should abstain from deciding upon the

ground of interest, or for a legal objection to

his prejudice.

A recusation is not a plea to the jurisdic-

tion of the court, but simply to the person of

the judge. It may, however, extend to all

the judges, as when the party has a suit

against the whole court. Pothier, ProcM.
Civ. l^re part. ch. 2, s. 5. It is a personal
challenge of the judge for cause. See State

V. Lewis, 2 La. 390. It may be done by the

judge himself ; Peyton v. Enos, 16 La. Ann.
135.

The challenge of jurors. La. Code Pract.

ait. 499, 500. An act, of what nature soever

it may be, by which a strange heir, by deeds
or words, declares he will not be heir. Dig.



KECUSATION 2852 KEDEMPTION

29. 2. 95. See, generally, Poydras v. living-
ston, 5 Mart. O. S. (La.) 292.

RED BOOK OF THE EXCHEQUER OF
WESTMINSTER. An ancient book of rec-

ords containing entries and InroUments of
many charters and ancient acts of parliament
as well as other instruments relating to the
king and the rights of the crown, from the
time of William I to the end of Edward III.

Some of the earlier parts of it were compiled
by Alexander de Swereford, first a clerk, and
afterwards a baron, of the Exchequer, in the
reign of Henry III. Record Commission, in

2 Sel. Essays in Anglo-Amer. L. H. 190.

RED TAPE. In a derivative sense, or-

der carried to fastidious excess; system run
out into trivial extremes. Webster v. Thomp-
son, 55 Ga. 434.

REDDENDO SINGULA SINGULIS (I/at).

Referring particular things to particular per-

sons. For example: when two descriptions

of proper^ are given together in one mass,
both the next of kin and the heir cannot take,

unless in cases where a construction can be
made reddendo singula singulis, that the next
of kin shall take the personal estate, and the

heir-at-law the real estate. 14 Ves. 490. See
11 East 513, n. ; Bac. Abr. Conditions (L).

REDDENDUM (Lat). That clause in a
deed by which the grantor reserves some-
thing to himself out of that which he therein

granted. It usually follows the tenendum,
and is generally in these words, "yielding

and paying." Formerly it indicated the serv-

ices to be rendered to the lord of the fee. In
every good reddendum or reservation these

things must. concur: namely, it must be in

apt words; it must be of something issuing

or coming out of the thing granted, and not

a part of the thing itself nor of something is-

suing oiit of another thing; it must be of a
thing on which the grantor may resort to dis-

train; it must be made to one of the grantors,

and not to a stranger to the deed. See 2 Bla.

Com. 299 ; Co. Litt. 47 ; Shepp. Touchst. 80

;

Cruise, Dig. tit. 82, c. 24, s. 1; Dane, Abr.

Index.

See XlELDING AND PAYING.

REDDIDIT SE (Lat. he has rendered him-

self). In English Practicej An indorsement

made on the bail-piece when a certificate has

been made by the proper officer that the de-

fendant is in custody. Com. Dig: Bail (Q 4).

REDDITION. A surrendering or restor-

ing; also, a judicial acknowledgment that

the thing in demand belongs to the demand-
ant, and not to the person surrendering.

Cowell.

REDEEM. To purchase back; to regain,

as mortgaged property by paying what is

due; to receive back by paying the obliga-

tion. Miller v. Katterman, 47 Ohio St. 156,

24 N. E. 496; See Pace v. Bartles, 47 N. J.

Eq. 170, 20 Atl. 352..

REDEMPTION (Lat. re, back, emptio, a

purchase). A purchase back by the seller

from the buyer. It is applied to denote the

performance of the conditions upon perform-

ance of which a conditional sale is to become
ineffective as a transfer of title, or, more
strictly, a right to demand a reconveyance
becomes vested in the seller. In the case of

mortgages, this right is a legal right until a
breach of conditions, when it becomes an
equitable right, and is called the equity of

reidemption. See Moktgaqe; Equity of Re-

demption ; [1914] A. C. 25.

REDEMPTIONES (Lat). Heavy fines.

Distinguished from Misericordia, which see.

REDHIBITION. In Civil Law. The avoid-

ance of a sale on account of some vice or

defect in the thing sold, which renders its

use impossible or so inconvenient and imper-

fect that it must be supposed that the buyer

would not have purchased it had he known
of the vice. La. Civ. Code, hrt 2496.

This is essentially a civil-law right The
effect of the rule expressed by the maxim
caveat emptor is to prevent any such right at

common law, except in cases of express war-
ranty. 2 Kent 374 ; Sugd. Vend. 222.

REDHIBITORY ACTION. In Civil Law.
An action Instituted to avoid a sale on ac-

count of some vice or defect in the thing

sold which renders. its use impossible or so

inconvenient and imperfect that it must be

supposed the buyer would not have purchased
it had he known of the vice. la. Civ. Code
2496.

RED ISSE ISO R. See Disseisin.

REDITUS ALBI (Lat). A rent payable

in money ; sometimes called white rent, or

blanche farm. See Alba Fibua.

REDITUS NIGRl (Lait). A rent payable

In grain, work, and the like; it was also call-

ed black mail. This name was given to it to

distinguish it from reditus albi, which was
payable in money.

REDITUS QUIETI. Quit rents. 1 Steph.

Com. 676.

REDMANS, or RADMANS. Men who, by

the tenure or custom of their lands, were to

ride with or for the lord of the manor, about

his business. Domesday Book.

REDOBATORES (L. Lat). Those that

buy stolen cloth and turn it into some other

color or fashion, that it may not be recogniz-

ed. Redubbers, g. v. Barrington, Stat., 2d

ed. 87, n. ; Co. 3d Inst. 134 ; Britton, c. 29.

REDRAFT. In Commercial Law. A bill of

exchange drawn at the place where another

bill was made payable and .where it was pro-

tested, upon the place where the first bill was
drawn, or, when there is no regular commer-
cial intercourse rendering that practicable,

then in the next best or most direct practica-

ble course. 1 Bell, Com. 406. See Re-Bx-
CHANGE.
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.REDRESS. The act of receiving satisfac-

tion for an injury sustained. For the mode
of obtaining redress, see Remedies; 1 Chit-

ty, Pr. Anal. Table.

REDUBBERS. See Redobatobes.

REDUNDANCY. Matter introduced in an
answer or other pleading which is foreign to

the bill or article.

The respondent is not to insert in his an-

swer any matter foreign to the articles he
is called upon to answer, although such mat-
ter may be admissible in a plea ; but he may,
in his answer, plead matter by way of ex-
planation pertinent to the articles, even if

such matter shall be solely in his own knowl-
edge, and to such extent incapable of proof

;

or he may state matter which can be sub-
stantiated by- witnesses; but in this latter

instance, if such matter be introduced into
the answer, and not afterwards put in the
plea, or proved, the court will give no weight
or credence to such part of the answer. Per
Lushington, 3 Curt. Eccl. 543.

A material distinction is to be observed
between redundancy in the allegation and
redundancy in the proof. In the former case,

a variance between the allegation and the
proof will be fatal, if the redundant allega-

tions are descriptive of that which is essen-
tial. But in the latter case, redundancy can-
not vitiate because more is proved than is

alleged, unless the matter superfluously
proved goes to contradict some essential part
of the allegation; J. Greenl. Ev. § 67.

REEF. In Mining Law. A vein or lode
containing or supposed to contain minerals.

RE-ENTRY. The act of resuming the pos-
session of lands or tenements in pursuance
of a right which the party exercising It re-

served to himself when Ee quit his former
possession.

Conveyances in fee reserving a groimd-
rent, and leases for a term of years, usually
contain a clause authorizing the proprietor
to re-enter in case of the non-payment of
rent, or of the breach of some covenant in
the lease, which forfeits the estate. With-
out such reservation he would have no right
to re-enter for the mere breach of a cove-
nant, although he may do so upon the breacli
of a condition which, by its terms, is to de-
feat the estate granted; 2 Bingh. 13; 1 M.
& Ry. 694 ; Tayl. Land!. & T. § 290 ; Woodf.
Landl. & T. 310.

An estate granted upon condition subse-
quent is not vested again in the grantor or
his heirs for condition brolien until after re-
entry ; Edmondson v. Leach, 56 Ga. 461 ; Star
Brewery Co. v. Prlmas, 163 111. 652, 45 N. E.
145; or if actual entry be impossible, then
until the grantor or his heirs lay claim to

the property; First Presbyterian Church of
Beaufort v. Elliott, 65 S. C. 251, 43 S. E.
674.

When a landlord Is about to enforce his
right to re-enter for the non-payment of rent,

he must make a specific demand of payment,
and be refused, before the forfeiture is com-
plete, unless such demand has been dispensed

with by an express agreement of the parties;

McCormick v. Connell, 6 S. & R. (Pa.) 151;

7 Term 117 ; 5 Co. 41. In the latter case, a
mere failure to pay, without any demand,
constitutes a sufficient breach, upon which
an entry may at any time subsequently be

made; Van Rensselaer v. Jewett, 2 N. Y. 147

;

Coon V. Brickett, 2 N. H. 164 ; 2 B. & C. 490.

The demand may be in the form of a notice

to quit; Haynes v. Inv. Co., 35 Neb. 766, 53
N. W. 979.

The requisites of a demand upon which
to predicate a forfeiture for the non-payment
of rent, at common law, are very strict. It

must be for the payment of the precise sum
due upon the day when, by the terms of the
lease, it becomes payable; if any days of
grace are allowed for payment, then upon
the last day of grace ; Co. lAtt. 203 ; 7 Term
117; Van Rensselaer v. Jewett, 2 N. Y. 147;
see Plnkelstein v. Herson, 55 N. .1. L. 217,
26 Atl. 688 ; at a convenient time before sun-
set, while there is light enough to see to

count the money ; Jackson v. Harrison, 17
Johns. (N. Y.) 66; 1 Saund. 287; at the
place appointed for payment, or if no par-
ticular place has been specified in the lease,

then at the most public place on the land,
which, if there be a dwelling-house, is the
front door; Remsen v. Conklin, 18 Johns.
(N. T.) 450 ; Connor v. Bradley, 1 How. (U.
S.) 211, 11 L. Ed. 105 ; Co. Litt. 202 o; not-
withstanding there be no person on the land
to pay it; Bac. Abr. Rent (I); and if the re-
entry clause is coupled with the condition
that no sutHdent distress he found upon the
premises, the landlord must search the prem-
ises to see that no such distress can be found; *

15 East 286 ; McCormick v. Connell. 6 S. &
R. (Pa.) 151.

A re-entry, at common law, for condition
forfeited in a lease, is void unless the evi-
dence shows that the common-law forms have
been ^complied with. A mere talking posses-
sion of the premises, when unoccupied, is not
sufficient; Prout v. Roby, 15 Wall. (U. S.>
475, 21 L. Ed. 58.

But the statutes of most of the states, fol-

lowing 4 Geo. 11. c. 28, now dispense with the
formalities of a common-law demand, by pro-
viding that an action of ejectment may be
brought as substitute for such a demand in
all cases where no sufficient distress can be
found upon the premises. And this latter re-
striction disappears entirely from the stat-
utes of such of the states as have abolished
distress for rent.

The clause of re-entry for non-payment of
rent operates only as a security for rent; for
at any time before judgment Is entered in the
action to recover possession the tenant may
either tender to the landlord, or bring into

the court where the action is pending, all

the rent in arrear at the time of such pay-
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meat, and all costs and charges Incurred by
the landlord, and In such case all further
proceedings will cease. And in some states,

even after the landlord has recovered posses-

sion, the tenant may in certain cases be rein-

stated upon the terms of the original lease,

by paying up all arrearages and costs ; Tayl.

Landl. & T. 302. See, generally, Wms. R. P.

285.

The acceptance by a landlord, after his

right of possession is fixed, of property from
the tenant in payment of rent that had ac-

crued, is no waiver of his right to enter

;

Frazier v. Caruthers, 44 111. App. 61 ; but the

acceptance of rent accruing after breach of

a condition in a lease, with full linowledge of

the breach, is a waiver of the right to declare

a forfeiture and re-enter ; Broolis v. Rogers,

99 Ala. 433, 12 South. 61.

But the courts will not relieve against a
forfeiture which has been wilfully incurred

by a tenant who assigns his lease, or neglects

to repair or to insure, contrary to his ex-

press agreement, or if he exercises a forbid-

den trade, or cultivates the land in a manner
prohibited by the lease; for in all such cases

the landlord, if he has reserved a right to re-

enter, may at once resume his former posses-

sion and avoid the lease ; 2 Price 206, n.

;

9 C. & P. 706; Pollard v. ShaafCer, 1 Dall.

(U. S.) 210, 1 L. Ed. 104; 3 V. & B. 29 ; 12

Ves. 291.

Where the landlord Is justified in re-enter-

ing and taking possession of the premises,

the lessee can recover no damages for the

loss of the portion of the term, or for injury

to the business, but may recover for property
destroyed or any unnecessary damage there-

to ; Bergland v. Frawley, 72 Wis. 559, 40 N.

W. 372.

REEVE. An ancient English officer of

Justice, inferior in ranli to an alderman.

He was a ministerial officer appointed to

execute process, keep the king's peace, and
put the laws in execution. He witnessed all

contracts and bargains, brought offenders to

justice and delivered them to punishment,

took bail for such as were to appear at the

dounty court, and presided at the court or

folcmote. He was also called gerefa.

There were several kinds of reeves: as,

the shire-gerefa, shire-reeve or sheriff ; the

heh-gerefa, or high-sherifE ; tithing-reeve,

burghor or borough-reeve.

REEVELAND. See Reveland.

RE-EXAMINATION. A second examina-

tion of a thing. A witness may be re-exam-

ined, in a trial at law, in the discretion of

the ^ourt; and this is seldom refused. In

equity, it is a general rule that there can be

no re-examination of a witness after he has

once signed his name to the deposition and
turned his back upon the commissioner or

examiner. The reason of this is that he may
be tampered with, or induced to retract or

qualify what he has sworn to ; 1 Mer. 130.

RE-EXCHANGE. The expense incurred

by a bill, being dishonored in a foreign coun-

try where it is made payable and returned

to that country in which it was made or in-

dorsed and there taken up. 11 East 265;
2 Campb. 65.

The loss resulting from the dishonor of a
bill of exchange in a country different from
that in which It was drawn or indorsed.

It is ascertained by proof of the sum for

which a sight bill (drawn at the time and
place of dishonor at the then rate of ex-

change at the place where the drawer or in-

dorser sought to be charged resides) must be
drawn in order to realize at the place of dis-

honor the amount of the dishonored bill and
the expenses consequent on Its dishonor. The
holder may draw a sight bill for such sum oa
either the drawer or one of the indorsers.

Such bill is a "redraft"; Benj. Chalm. Bills,

art. 221.
' See L. R. 3 App. Cas. 146 ; Byles,

Bills 444.

The drawer of a bill is liable for the whole
amount of re-exchange occasioned by the cir-

cuitous mode of returning the bill through
the various countries in which it has been
negotiated, as much as for that occasioned
by a direct return; 11 East 265; 3 B. & P.

835. And see Price v. Page, 24 Mo. 65 ; Watt
V. Riddle, 8 Watts (Pa.) 545; 2 How. 764;

9 Exch. 25.

In some states legislative enactments have
been made which regulate damages on re-ex-

change. These damages are different In the

several states. See Lennig v. Ralston, 23 Pa.

137 ; Hendricks v. Franklin, 4 Johns. (N. T.)

119; Farmers' Bank of Canton v. Brainerd,

8 Ohio 292; Mea^ube of Damages.

•RE-EXTENT. A second extent on lands

or tenements, on complaint that the former
was partially made, etc. Cowell.

REFALO. A word composed of the three

syllables re. fa. lo., for recordari facias loque-

lam. 2 Sell. Pr. 160 ; 8 Dowl. 514.

RE FARE. To bereave, take away, or rob.

Cowell.

REFECTION (Lat. re, again, facto, to

make). In Civil Law. Reparation; re-estab-

lishment of a building. Dig. 19. 1. 6. 1.

REFEREE. A person to whom has been

referred a matter in dispute, in order that

he may settle it. His judgment is called an

award. See Aebitratoe; Reference.

REFEREES, COURT OF. In the passage

of private bills through the house of com-

mons, the practice was adopted in 1864 of

the appointment of referees on such bills,

consisting of the chairman of ways and

means and not less than three other persons

to be appointed by the speaker. The referees

were formed into one or more courts, three

at least being required to constitute each

court, a member in every case being chair-

man, but receiving no salary. The referees

Inquired into the proposed works, etc., and
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reported to the house. The committees of

the house on any bill might also refer any
question to the referees for their decision.

It was also ordered in 1864 that the referees

should decide on all petitions as to the right

of the petitioner to be heard, i. e., his lociis

standi. A court of referees, was specially con-

stituted for the adjudication of this 'right,

called locus standi. A series of reports of

the court of referees on private bills in par-

liament, called Locus Standi reports, has
been published since 1867.

REFEREES, OFFICIAL. Officials in the

King's Bench Division of the High Court of

Justice in England, created by the judicature

acts. They are three in number. They try

such questions and actions as may be refer-

red to them, and act as. arbitrators in certain

cases.

REFERENCE. In Contracts. An agree-

ment to submit to certain arbitrators mat-
ters in dispute between two or more parties

for their decision and Judgment. See Abbi-
TEATION AND AWAED.

In Mercantile Law. A direction or request
by a party whp aslis a credit to the person
from whom he expects it, to call on some
other person named, in order to ascertain the

character or mercantile standing of the for-

mer. See Pbivileged Communications.
In Practice. The act of sending any mat-

ter by a court of chancery, or one exercising

equitable powers, to a master or other officer,

in order that he may ascertain facts and re-

port to the court.

That part of an instrument of writing

where it points to another for the matters
therein contained. For the effect of such
reference, see Corbin v. Jackson, 14 Wend.
(N. Y.) 619, 28 Am. Dec. 550. The thing re-

ferred to is also called a reference.

Reference bureau. See Statute.

REFERENDARIUS (Lat). An officer by
whom the order of causes was laid before

the Roman emperor, the desires of petition-

ers made known, and answers returned to

them. Vicat, VocJ Jur. ; Calvinus, Lex.

A king's chancellor at the time of the con-

quest 1 Social England 136. See Cancel-
LABIUS.

REFERENDUM (Lat.). In International

Law. A note addressed by an ambassador
to his government, submitting to its consid-

eration propositions made to him touching

an object over which he has no sufficient,

power and is without instructions. When
such a proposition is made to an ambassador,
he accepts it ad referendum; that is, under
the condition that it shall be acted upon by
his government, to which it is referred.

In Municipal Law. The submission of a
proposed law to the voting citizens of a

country for their ratification or rejection.

A mode of appealing from an elected body
to the whole body of voters.

The laws are first pas.sed upon by the leg-

islature and then referred to the people for

their final ratification.

This method of government is supposed

to have originated In Switzerland; but it

has in effect been employed in the United

States since the revolution, in country, city,

township, and school district governments,

especially in New England. It has also, dur-

ing the same time, been the practice in the

United States for new state constitutionsao

be submitted to popular vote after they

have been prepared by a convention of dele-

gates elected by the people.

See Initiative, Referendum and Recaix;

Local Option ; Constitutionality ; Ober-

holtzer. The Referendum in America; Dele-

gation; Legislative Powek.

REFORM. To reorganize; to rearrange.

Thus, the jury "shall be reformed by putting

to and taking out of the persons so Impan-

nelled." Stat. 3 Hen. VIII. c. 12; Bacon,

Abr. Juries (A).

To reform an instrument in equity is to

make a decree that a deed or other agree-

ment shall be made or construed as it was
originally intended by the parties, when an
error or mistake as to a fact has been com-
mitted. A contract has been reformed al-

though the party appljlng to the court was
in the legal profession and he himself drew
the contract, it appearing clear that it was
framed so as to admit of a construction in-

consistent with the true agreement of the

parties; 1 S. & S. 210; 3 Russ. 424. But a
contract will not be reformed in consequence
of an error of law ; see 1 Story, Eq. Jur. 109

;

1 Russ. & U. 418 ; 1 Chltty, Pr. 124 ; Clapp v.

Hoffman, 159 Pa. 531, 28 Atl. 362 ; nor unless

the mistake Is mutual ; Steinberg v. Ins. Co.,

49 Mo. App. 255; and only as between the
original parties, or those claiming under
them in priority, including purchasers with
notice; Cross v. Bean, 81 Me. 525, 17 Atl.

730. Equity will not reform instruments
which express an intention of the parties at

the time they are made, based on the knowl-
edge then possessed by them, though their in-

tention would have been different if they had
been better Informed; Wise v. Brooks, 69
Miss. 891, 13 South. 836.

A person who seeks to rectify a deed on
the ground of mistake must establish In the
clearest and most satisfactory manner, that
the alleged intention to which he desires it

to be made conformable continued concur-
rently in the minds of all the parties down
to the time of its execution ; and also must
be able to show exactly and precisely the
form to which the deed ought to be brought

;

4 De G. & J. 265 ; Roberts v. Derby, 68 Hun,
ii99, 23 N. Y. Supp. 34 ; Simmons Creek Coal
Co. V. Doran, 142 U. S. 417, 12 Sup. Ct. 239,

35 L. Ed. 1063. Before commencing an ac-

tion to reform a deed a demand must be
made on the grantee; Popljoy v. Miller, 133
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Ind. 19, 32 N. E. 713. Where the mistake
has been on one side only, the utmost that
the party desiring relief can obtain Is rescis-
sion, not reformation; Ad. Eq. 171; Bellows
V. Stone, 14 N. H. 175. But if there is mis-
take on one side and fraud on the other,

there is a case for reformation; Welles v.

Xates, 44 N. Y. 525; Bisph. Eq. § 469; Sim-
mons Creek Coal Co. v. Doran, 142 U. S.

417, 12 Sup. Ct 239, 35 L. Ed. 1063.

Ji. lease will not be reformed in equity, so

as to make it conform to another lease,

where both leases have the same legal ef-

fect, as judicially construed; Liggett v.

Shira, 159 Pa. 350, 28 Atl. 218.

Where a deed does not express the inten-

tion of the parties at the time of its execu-
tion, equity will afford relief and decree a
reformation; Baldwin v. Fence Co., 73 Fed.

574, 19 C. C. A. 575, 39 U. S. App. 162.

A clerical mistake by one party at the

time of executing the contract, unknown
to the other, for which the latter is not re-

sponsible, will be sufficient ground for such
relief and decree; Trenton T. 0. Co. v. Shin-

gle Co., 80 Fed. 46.

Where a policy of insurance was issued to

a receiver of property, there being a con-

test as to the title to the property held by
the receiver, the real owner, having estab-

lished his title, may have the policy reform-

ed, or, if the intent of the parties appears
on its face, no reformation is necessary in

order to enable the real owner to maintain
an action on it; Steel v. Ins. Co., 51 Fed.

715, 2 O. C. A. 463, 7 U. S. App. 325.

The correction of a written instrument for

fraud or mistake in its execution requires
clear, unequivocal, and convincing evidence;

U. S. V. Budd, 144 U. S. 154, 12 Sup. Ct. 575,

30 L. Ed. 384. It will not be decreed against
bona fide purchasers for value; American
Mtg. Co. of Scotland v. O'Harra, 56 Fed. 278,

5 C. C. A. 502, 15 U. S. App. 79.

Where a bid for certain public work con-

tained an error in the amount for which it

was offered to do the work, and the bidder

sought to rescind his offer, it was held that

equity would not reform a written contract

unless a mistake is proved to be the mistake
of both parties, but may rescind and cancel

a contract upon the ground of a mistake of

one party as to facts material to the con-

tract; MofEett Co. V. Rochester, 82 Fed. 255.

Where a decree has been entered reform-

ing a contract, the contract as so reformed
will be taken as the true agreement; Blair

V. Implement Co., 87 Neb. 736, 128 N. W. 632.

See Mistake.

REFORM ACT. An act passed by parlia-

ment in 1832, drawn by Lord John Russell,

which disfranchised 56 boroughs, increased

the county representation and increased the

electorate.

REFORMATORY. An institution or place

in which efforts are made, either to culti-

vate the intellect or instruct the conscience

or improve the conduct where the inmates
voluntarily submit themselves to its instruc-

tion or discipline or are forcibly detained

tlierein. Hughes v. Daly, 49 Conn. 34. See
Pbisor'ee.

REFRESHING THE MEMORY. To revive

the knowledge of a subject by having a ref-

erence to something connected vrith it.

As to witnesses, see Memorandum.

REFRIGERATOR CARS. See Railboads.

REFUND. To pay back by the party who
has received it, to the party who has paid it,

,

money which ought not to have been paid.

On a deficiency of assets, executors and
administrators oiim testaniento annexo are

entitled to have refunded to them legacies

which they may haVe paid, or so much as

may be necessary to pay the debts of the

testator ; and in order to insure this they

are generally authorized to require a re-

funding bond. See Bac. Abr. iegaoiea (H).

REFUNDING BOND. See Refund.

REFUSAL. The act of declining to re-

ceive or to do something.

A grantee may refuse a title, see Assent;
one appointed executor may refuse to act

as such. In some cases, a neglect to perform
a duty which the party is required by law
or his agreement to do will amount to a re-

fusal.

The word is often used to indicate an op-

tion : as, the refusal of a house. See Or-

fek; Conteaot.

REFUSE. To deny a request or demand.
Burns v. Fox, 113 Ind. 206, 14 N. B. 541.

REGALIA. A privilege, prerogative, or

right of property pertaining to a sovereign.

The regalia includes the power of judicature

of life and death, of war and peace, of mas-

terless goods as estrays ; of assessments, and
of minting money.
In England the term was sometimes ap-

plied to things, as the crown and sceptre,

etc., and sometimes to the dignity, power, and
pecuniary rights of the king. The term dif-

fers from sovereignty as being applicable to

both things and to rights to things, and also

as not being Inherent in or inseparable from
the sovereign power, for regalia may be alien-

ated, either with or without the consent of

parliament. 1 Hall, Int. Law 150.

Upon the breaking up of the Roman Em-
pire, the princes and cities which declared

themselves independent, appropriated to them-

selves those parts in which nature, most rich

and Uberal, yields extraordinary products.

These portions or reserved rights were called

regalia. Id.

REGARD, THE. An enquiry held, once ev-_

ery three years, by twelve knights chosen for

the purpose (Henry III). The most impor-

tant articles of their enquiry related to es-

sarts, purprestures and waste. Other articles
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dealt with hawks and falcons, mines, harbors
in the forest suitable for the export of tim-

ber, etc., and the possessors of arrows, grey-

hounds or other things likely to harm the

deer. 1 Holdsw. Hist. E. L. 344. See Rawle,
Exmoor Forest. In 3 Bla. Com. 71, it is

spoken of as a court for the lawing and ex-

peditation of dogs.

REGARDANT. (French, regardant, seeing

or vigilant). A villein regardant was one
who had the charge to do all base services

within the manor, and to see the same freed
of annoyances. Co. Litt. 120 ; 2 Bla. Com. 93.

REGE INCONSULTO. An ancient writ
Issued from the sovereign to the judges not
to proceed In a cause which may prejudice

the crown, until advised. Jenk. Cent. 97.

REGENCY. The authority of the person
in monarchical countries invested with the
right of governing the state, in the name of
the monarch, during fils minority, absence,
sickness, or other inability.

REGENT. _A ruler; a governor. The term
is usually applied to one who governs a re-

gency, or rules in the place of another.
In the canon law, it signifies a master ol

professor of a college. Diet, du Dr. Can.
It sometimes means simply a ruler, direc-

tor, or superintendent; as in New York,
where the board who have the superintend-

ence of all the colleges, academies, and
schools are called the regents of the Uni-
versity of the state of New York.

REGIAM MAJESTATEM (Lat.). An an-

cient book purporting to contain the law of
Scotland, and said to have been compiled by
king David, who reigned 1124-1153. It is not
part of the law of Scotland, though it was
ordered to be revised with other ancient
laws of Scotland by parliaments of 1405
and 1407. Stair, Inst. 12, 508. So Craig,

Inst. 1. 8. 11; Scott, Border Antiq. prose
works 7, 30 ; but Erskine, Inst. b. 1, tit. 1, §

13, and Ross 60, maintain its authenticity.

It is cited in some modern Scotch cases. 2
Swint. 409 ; 3 Bell, .Hou. L. It is a servile

copy of Glanville; Robertson, Hist. Charles

V. 262.

REGICIDE (Lat. rex, king, owdere, to kill,

slay). The killing of a king, and, by exten-

sion, of a queen. Th^ofie des Lois Criminel-

les, vol. 1, p. 300.

REGIDOR. In Spanish Law. One of a

body, never exceeding twelve, who formed a

part of the ayuntamiento, or municipal coun-
cil, in every capital of a jurisdiction in the

colonies of the Indies. The office of a regi-

dor was held for life; that is to say, during
the pleasure of the supreme authority. In
most places the office was purchased; in

some cities, however, they were elected by
persons \ of the district, called capitulares.

Strotherl v. Lucas, 12 Pet. (TJ. S.) 442, 9 L.

Ed. 1137'> note.

REGIMlE DOTAL. See Dotal Peopehtt.

REG1MIENT0. In Spanish Law. Thebody
of regldores, who never exceeded twelve,

forming a part of the municipal council, or

ayuntamiento, in every capital of a jurisdic-

tion. Strother v. Lucas, 12 Pet. (U. S.) 442,

9 L. Ed. 1137, note.

REGINA (Lat.). A Queen.

REGIO ASSENSU. A writ whereby the

sovereign gives his assent to the election of

a bishop. Reg. Orig. 294.

REGISTER. A book containing a record

of facts as they occur, kept by public au-

thority; a register of births, marriages, and
burials.

In England, where there is a state church,

which has authority to legislate with respect

to parish records, parish records are by law
invested with the characteristics of public

records; 1 Salk. 281; Stark. Ev., 4th ed. 299.

But in the United States where there is no
religion established by law, church registers,

in the absence of statutory provisions, are

not regarded as public records; Kennedy v.

Doyle, 10 Allen (Mass.) 161; Childress v.

Cutter, 16 Mo. 24.

Entries in the baptismal register of a
church, made by a clergyman in the regular
discharge of his duties, are admissible in ev-

idence after his death, though there is no
law requiring such records to be kept. Or-
dinarily such entries are admissible only
for the purpose of proving the fact and date
of baptism, and not of other matters therein

stated, such as the date of the birth of the
child ; Weaver v. Leiman, 52 Md. 708 ; Ken-
nedy V. Doyle, 10 Allen (Mass.) 161 ; Black-
bum V. Crawfords, 3 Wall. (U. S.) 175, 18
L. Ed. 186.

These registers, when admissible, are not,

in general, evidence of any fact not required
to be recorded in them ; Morrissey v. Ferry
Co., 47 Mo. 521; Kabok v. Ins. Co., 51 Hun,
639, 4 N. Y. Supp. 718 ; Durfee v. Abbott, 61
Mich. 471, 28 N. W. 521; Blackburn v. Craw-
fords, 3 Wall. (U. S.) 175, 18 L. Ed. 186.

They have sometimes been admitted in evi-

dence as being made by a third person in the
discharge of an official duty ; Whitcher v.

McLaughlin, 115 Mass. 167; Weaver v. Lei-
man, 52 Md. 708. See Declabations.

Statutes have been enacted In several
states which give to such records, in a meas-
ure, their common-law importance. See Lew-
is V. Marshall, 5 Pet. (U. S.) 475, 8 L. Ed.
195; Lavin v. Mutual Aid Soc, 74 Wis. 349,
43 N. W. 143; Shutesbury v. Hadley, 133
Mass. 242.

_
In Pennsylvania, the registry of births,

etc., made by any religious society in the
state is evidence, by act of assembly, but it

must be proved as at common law ; Stoever
V. Lessee of Whitman, 6 Binn. 416. A copy
of the register of births and deaths of the
Society of Friends in England, proved before
the lord mayor of London by an ex parte af-
fidavit, was allowed to be given in evidence
to prove the death of a person; Hyam v.
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Edwards, 1 Dall. 2, 1 L. Ed. 11 ; and a copy
of a parish register In Barbadoes, certified
to be a true copy by the rector,- proved by
the oath of a witness, taken before the depu-
ty secretary of the island and notary public,
under his hand and seal, was held admissi-
ble to prove pedigree, the handwriting and
office of the secretary being proved; King-
ston V. Lesley, 10 S. & R. 383. In North
Carolina, a parish register of births, mar-
riages, and deaths, kept pursuant to the stat-

ute of that state, is evidence of pedigree

;

Jacocks v. Gilliam, 7 N. C. 47. In Connecti-
cut, a parish register has been received in

evidence; Huntly v. Compstock, 2 Root 99.

See Jackson v. Boneham, 15 Johns. (N. Y.)

226; 1 Phill. Ev. 305; 1 Curt. 755; 6 Eccl.

452.

See Vital Statistics; Rbqistbation.
The certiflcate of registry granted to the

person or persons entitled thereto, by the
collector of the district, comprehending the
port to which any ship or vessel shall be-

long ; more properly, the registry itself. For
the form, requisites, etc., of certiflcate of
registry, see Acts of Cong. Dec. 31, 1792, May
6, 18G4, R. S. § 4182 ; 3 Kent 141.

REGISTER, REGISTRAR. An officer au-

thorized by law to keep a record called a
register or registry: as, the register for the

prot-ate of wills.

REGISTER GENERAL. An officer of Eng-
land to whom, subject to such regulations as

shall be made by a principal secretary of

state, the general superintendence of the

whole system of registration of births,

deaths, and marriage? is entrusted. 3 Steph.

Com. 234.

REGISTER OF SHIPS. A register kept

by the collectors of customs, in which the

names, ownership, and other facts relative

to the merchant vessels are required by law

to be entered. The register is evidence of

the nationality and privileges of an Ameri-

can ship. Rap. & L. Law Diet.

The purpose of a registry is to declare the

nationality of a vessel engaged in trade with

foreign nations, and to enable her to assert

that nationality wherever found; The Mo-
hawk, 3 Wall. (U. S.) 566, 18 L. Ed. 67.

A certiflcate of a vessel's registry and
proof that she carried the flag of the United

States establish a prima fade case of proper

registry under the laws of the United States,

and of the nationality of the vessel and its

owners; St. Clair v. U. S., 154 U. S. 134, 14

Sup. Ct. 1002, 38 L. Ed. 936.

REGISTER OF WILLS. An officer in

Pennsylvania who has jurisdiction over the

probate of wills and granting letters of ad-

ministration.

REGISTER OF WRITS. A book preserv-

ed in the English court of chancery, in which

were entered, from time to time, all forms

of writs once issued. Stat. Wes^m. 2, c. 25.

See De Natuka Bbevium.

It is spoken of as one of the most ancient

books of the common law. Co. Litt. 159;

Co. 4th Inst. 150; 8 Co. pref.; 3 Shars. Bla.

Com. 183*. It was flrst printed and publish-

ed in the reign of Hen. VIII. This book is

still an authority, as containing, in general,

an accurate transcript of the forms of all

writs as then framed, and as they ought still

to be framed in modern practice.

But many of the writs now in use are not

contained in it. And a variation from the

register is not conclusive against the pro-

priety of a form, if other sufficient authority

can be adduced to prove its correctness.

Steph. PI. 7, 8.

REGISTERED BOND. One whose nego-

tiability is temporarily withdrawn by a writ-

ing thereon that it belongs to a specific per-

son, and by a registry to that effect at a

specified oflice. Cook, St. & Stockh. § 15.

REGISTERED LETTER. A letter is not

registered so as to complete service of notice

by registered letter until it is numbered as

required by the postal laws, although the

postmaster has received it properly address-

ed and given a receipt therefor. Ross v. Ins.

Co., 93 la. 222, 61 N. W. 852, 34 L. R. A. 466.

A registered letter must be delivered by the

carrier to the person to whom it is address-

ed ; Joslyn v. King, 27 Neb. 38, 42 N. W. 756,

4 L. R. A. 457, 20 Am. St. Rep. 656.

REGISTRARIUS (Lat). An ancient

name" given to a notary. In Englandi this

name is confined to designate the otlicer of

some court the records or archives of which

are in his custody.

REGISTRATION. The word "registra-

tion," used in the U. S. R. S. § 2011, has a

general, not a technical, meaning, and indi-

cates any list or schedule containing a list

of voters, the being upon which constitutes

a prerequisite to vote, unless there is a sys-

tem of registration described by act of con-

gress, and applied by the act as the only

registration of voters under the law. The
Delaware assessment lists, made primarily

by the assessors of the different hundreds,

and completed by the levy courts of the dif-

ferent counties, are such lists, though they

contain not only a list of voters, but of oth-

er persons besides. The registration of vot-

ers intended by the act of congress need not

be conclusive evidence that the person reg-

istered is qualified to vote ; In re Appoint-

ment of Supervisors of Election, 1 Fed. 1.

This decision was prior to the existence in

Delaware of a registration act eo nomine.

The registration of voters under the Dela-

ware act was held to te so far judicial and

not ministerial that a mandamus wa^ refused

to restore to the voting list the name of a

person stricken off by the board of registra-

tion ; Lurtz v. Ilardcastle, 1 Marvel (Del.)

450, 41 Atl. 194.

In the United States circuit court for South

Carolina it was held that the registration
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laws of that state were null and void as be-

ing an unreasonable restriction of the right

of suffrage, evidently intended to exclude ig-

norant persons, especially of the African
race, and a violation both .of the constitu-

tion of the state and of the fourteenth and
fifteenth amendments to the constitution of
the United States; Mills v. Green, 67 Fed.
S18.

See Land Teansfeb; Tobbens System;
Recobo; Registbation.

REGISTRATION OF BIRTHS, MAR-
RIAGES, AND DEATHS. In most states

acts have been passed requiring physicians,
clergymen, etc., to register all such events
with the proper county officer. The validity

of these laws has been sustained under the
police power; Robinson v. Hamilton, 60 la.

134, 14 N. W. 202, 46 Am. Rep. 63. See
Registebi Vital Statistics.

REGISTRUM BREVIUM (Lat). The
name of an ancient book which was a col-

lection of writs. See Registee of Wbits.

REGISTRY. A book, authorized by law,

in which writings are registered or recorded.

R^GLE DE DROIT (Fr.)-. A rule of law.

REGNAL YEARS. The years in which a
sovereign has reigned.

The following Is a table of the reigns of
English and British kings and queens:

Accession.

Egbert 827
Ethelwulf 839
Ethelhald 858
Ethelbert 858
Ethelred 866
Alfred 871
Edward the Elder 901
Athelstan 925
Edmund 940
Edred 946
Edwy 935
Edgar 938
Edward the Martyr 975
Ethelred II 979
Edmund Ironside 1016
Canute 1017
Harold 1 1035
Hardicanute 1040
Edward Confessor 1042
Harold II 1066'

William I December 25, 1066
William II September 26, 1087
Henry I August 5, 1100
Stephen December 26, 1135
Henry II December 19, 1154
Richard I September 3, 1189

John May 27, 1199
Henry III October 28, 1216
Edward I November 20, 1272
Edward II July 8, 1307
Edward III January 24, 1327
Richard II June 22, 1377
Henry IV September 30, 1399

Henry V Maich 21, 1413

AcccdsloiiJ

Henry VI September 1, 1422 ,

Edward IV. March 4, 1461

Edward V.. , .April 9, 1483

Richard III June 25, 1483

Henry VII August 22, 1485

Henry VIII April 22, 1509

Edward VI January 28, 1547

Mary July 6, 1553
Philip and Mary July 25, 1554
Elizabeth November 17, 1558
James I March 24, 1603
Charles I March 27, 1625
Commonwealth January 30, 1649
Oliver Cromwell. Protector. Dec. 12, 1653
Richard Cromwell, Protector . Sept. 4, 1658
Charles II.* January 30, 1649
James II February 6, 1685
William and Mary February 13, 1689
William III December 28, 1694
Anne .March 8, 1702
George I August 1, 1714
George II June 11, 1727
George III October 25, 1760
George IV January 29, 1820
William IV June 26, 1830
Victoria June 20, 1837
Edward VII January 22, 1901
George V May 6, 1910

REGNANT. One having authority as a
king ; one in the exercise of royal authority.

REGRATING. In Criminal Law. Every
practice or device, by act, conspiracy, words,
or news, to enhance the price of victuals or
other mercliandise, is so denominated. Co.
3d Inst. 196; 1 Russell, Cr. 169. Whart Cr.
Law 1849. See Restbaint of Tbaoe.

REGULA. See Maxims.

REGULAR CLERGY. Monks who lived
according to the rules of their respective
houses or societies, In contradistinction to
the parochial clergy, who did their duties
'"in seculo," and hence were called seculair

clergy. 1 Sharsw. Bla. Com. 387, n.

REGULAR PROCESS. Regular process is

that which has been lawfully Issued by a
court or magistrate having competent juris-
diction.

When the process is regular, and the de-
fendant has been damnified, as in the case of
a malicious arrest, his remedy is by an ac-
tion on the case, and not trespass ; when it
Is irregular the remedy Is by action of tres-
pass.

If the process be tcholly illegal or misap-
plied as to the person intended to be arrest-
ed, without regard to any question of fact,
or whether Innocent or guilty, or the exist-
ence of any debt, then the party imprisoned
may legally resist the arrest and Imprison-
ment, and may escape, be rescued, or even

* The Restoration of Charles II. did not take place
till 1660, but the regnal year of his reign is com-
puted from the death of Charles I., disregarding the
Commonwealth.
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break prison; but if the process and impris-

onment were in form legal, each of these
acts would be punishable, however innocent
the defendant might be, for he ought to sub-

mit to legal process and obtain his release by
due course of law; 1 Chitty, Pr. 637; 5 East
304, 308; 2 Wils. 47; 1 East, PI. Or. 310.

See Escape; Aebest; Assault; False Im-
peisonment; Malicious Pbosecution.

REGULATE. To adjust by rule, method,
or established mode; to direct by rule or

restriction; to subject to governing princi-

ples or laws. State v. Ream, 16 Neb. 683,

21 N. W. 398.

REGULATION OF COMMERCE. It is the

power to prescribe the rules by which it

shall be governed, that is, the conditions upr
on which it shall be conducted ; to determine
when it shall be free and when subject to

duties or other exactions. The power also

embraces within its control all the instru-

mentalities by which that commerce may be
carried on, and the means by which it may
be aided and encouraged. Gloucester Ferry
Co. V. Pennsylvania, 114 U. S. 203, 5 Sup. Ct.

826, 29 E. Ed. 158.

It means the power to make laws not
merely rules and regulations ; Snead v. R.
Co., 151 Fed. 608.

As used in the constitution, transportation

being essential to commerce, every obstacle

to it, or burden laid upon it, by legislative

authority, is regulation ; Hannibal & St. J.

R. Co. V. Husen, 95 U. S. 470, 24 K Ed. 527;

Bagg V. R. Co., 109 N. C. 279, 14 S. E. 79, 14

L. R. A. 596; 26 Am. St. Rep. 569. See Com'
mbbce; Inteb-State Commeece Commission.

REGULATIONS. Army regulations pre-

scribed by the secretary of war and intended

for the government of the army do not bind'

tiie commander-in-chief nor the secretary of

war; U. S. v. Burns, 12 Wall. (U. S.) 246, .20

h. Ed. 388; but see Arthur v. IT. S., 16 Ct.

Cl. 422 ; those made pursuant to law bind

even the executive; Davis, Military Law;
they differ from the Articles of War, which
are express enactments of Congress. De-

partmental regulations are issued under R.

S. § 161. Military orders are authoritative

directions, Issued by the president. The gen-

eral regulations are sometimes called Stand-

ing Orders.

See Articles or War; Militabt Law.
Regulations of the secret service depart-

ment of the treasury are laws of the United

States under R. S. § 753 ; U. S. v. Fuellhart,

106 Fed. 911. Those of the department as to

internal revenue have the force of laws ; Ste-

gall V. Thurman, 175 Fed. 813.

REHABERE FACIAS SEISINAM (Lat. do

you cause to regain seisin); When a sheriff

In the "habere facias seisinam" had. deliver-

ed seisin of more than he ought, this judicial

writ lay to make him restore seisin of the

excess. Reg. Jud. 13, 51, 54.

REHABILITATION. The act by which a
man is restored to his former ability, of

which he had been deprived by a conviction,

sentence, or judgment of a competent tri-

bunal.

REHEARING. A second consideration

which the court gave to a cause on a second
argument.

In England a case heard by the Chancellor
on appeal from the Master of the Rolls, etc.,

is a rehearing; Emerson v. Davies, 1 W. &
M. 21, Fed. Cas. No. 4,437.

A rehearing cannot be granted by the su-

preme court after the record has been re-

mitted to the court below; Browder v. Mc-
Arthur, 7 Wheat. (U. S.) 58, 5 L. Ed. 397.

Where any judge, who concurred in the
decision, thinks proper to have a rehearing,

the motion for one will be considered, other-

wise it will be denied as of course ; Brooks
V. Raynolds, 59 Fed. 923, 8 C. C. A. 370, 16

U. S. App. 713.

Where the grounds for a rehearing were
not brought to the attention of the court at

the argument or by brief, permission to re-

argue will be granted only in extreme cases

;

U. S. V. Hall, 63 Fed. 472, 11 C. C. A. 294,

21 U. S. App. 426 ; and not where the ques-

tions have already been fully considered;

Imperial Life Ins. Co. v. Newcomb, 63 Fed.

560, 11 C. C. A. 340, 27 U. S. App. 290; and
not when the ground was not overlooked at

the former trial; Clark v. Five Hundred and
Five Thousand Feet of Lumber, 70 Fed. 1020,

17 0. C. A. 555, 34- U. S. App. 45. That a
judgment of affirmance was by an equal de-

cision of the judges merely, aflfords no
ground for granting a rehearing; People v.

New Yoric, 25 Wend. (N. Y.) 256, 35 Am.
Dec. 669. See Peecedent.
The practice in the federal courts is to file

a petition for a rehearing which, with the

argument in its support, is submitted, with-

out oral argument, for the consideration of

the court.

When a motion for a new trial of an ac-

tion at law and a petition for rehearing have

been denied, equity will not entertain a bill

to set the judgment aside on the same
grounds alleged in the motion and petition;

Hendrickson v. Bradley, 85 Fed. 508, 29 C.

C. A. 303.

The refusal of the circuit court to grant

a rehearing is not the subject of review

;

Hardin v. Boyd, 113 U. S. 756, 5 Sup. Ct.

771, 28 L. Ed. 1141.

Courts, especially In cases of general inter-

est, order a reargument where they are in

doubt or where the case was not argued be-

fore a full bench. In Taylor v. Young, 71

Pa. 81, eminent counsel not connected with

the cause petitioned the court for a reargu-

ment on the ground that the judgment was
not well considered and that it would unset-

tle titles to real estate. A reargument was
ordered and the former decision was revers-

ed. See Reopening Case; Bill of Review.
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When the merits have been decided on ap-

peal, the circuit court cannot without leave

of the supreme court grant a new trial, re-

hearing or review or hear new defences by

amendment to the answer ; In re Potts, 166

U. S. 263, 17 Sup. Ct. 520, 41 L. Ed. 994.

After the mandate has gone down to the

lower court, an application for a rehearing

must be made in the appellate court. See

Bill of Review.

REHYPOTHECATION. See Pledge;
Stock Beokeb.

REI INTERVENTUS (Lat.). When a
party is imperfectly bound in an obligation,

he may, in general, annul such imperfect ob-

ligation ; but when he has permitted the op-

posite party to act as if his obligation or

agreement were complete, such things have
intervened as to deprive him of the right to

rescind such obligation : these circumstanc-

es are the rei interventus; 1 Bell, Com., 5th

ed. 328, 329; Burton, Man. 128.

REIGN. For the years of the reigns of

English and British sovereigns, see Regnal
Yeaks.

REIMBURSE. To pay back. Philadelphia

Trust, S. D. & I. Co. v. Audenreid, 83 Pa. 264.

REINSCRIPTION. The law of Louisiana
requires a mortgage to be periodically re-

inscribed in order to preserve its priority,

though suit be pending to foreclose ; Watson
V. Bondurant, 30 La. Ann. 1. When ten

years have elapsed from the date of inscrip-

tion without reinscription the mortgage is

without effect as to' all persons whatsoever
who are not parties to it; Adams v. Daunis,
29 La. Ann. 315.

REINSTATE. To restore to a state from
which one has been removed. South v.

Com'rs of Sinking Fund, 86 Ky. 190, 5 S.

W. 567.

REINSTATEMENT. This term in the law
of insurance Implies placing the Insured in

the same condition that he occupied and sus-

tained towards the insurer next before the

forfeiture was incurred, and does not imply
reinsurance or the making of a new contract

or policy of insurance. Lovick v. Life Ass'n,

110 N. C. 93, 14 S. E. 506.

REINSURANCE. Insurance effected by
an underwriter upon a subject against cer-

tain risks, with another underwriter, on the
same subject, against all or a part of the
same risks, not exceeding the same amount.
In the original insurance, he is the insurer;

iu the second, the assured. His object in re-

insurance Is to protect himself against the
risks which he has assumed. There is no
privity of contract between the original as-

sured and the reinsurer, and the reinsurer

Is under no liability to such original assured

;

3 Kent 227; New York Cent. Ins. Co. v.

Ins. Co., 20 Barb. (N. Y.) 468 ; Philadelphia

Ins. Co. v; Ins. Co., 23 Pa. 250; Eagle Ins.

Co. v. Ins. Co., 9 Ind. 443; Louisiana Mut.

Ins. Co. V. Ins. Co., 13 La. Ann. 246. See

Pars. Mari. Ins. 301.

In the absence of any usage to the con-

trary, and of any specific stipulation in the

policy, the original insurer may protect him-

self by reinsurance to the whole extent of his

liability; Insurance Co. of North America v.

Ins. Co., 140 U. S. 565, 11 Sup. Ct. 909, 35 L.

Ed. 517.

Reinsurance has been considered as a con-

tract of indemnity against liability, not for

actual loss; 1 Joyce, Ins. § 134. A reinsurer

is liable on his policy although the reinsurance

is to the whole extent of the original insur-

er's liability, as such a contract is valid and

is not affected by local custom to the con-

trary; Insurance Co. of North America v.

Ins. Co., 140 U. S. 565, 11 Sup. Ct. 909, 35

L. Ed. 517. He is liable on a parol agree-

ment to reinsure; Bartlett v. Ins. Co., 77

la. 155, 41 N. W. 601; and to the fuU ex-

tent of his policy notwithstanding the in-

solvency of the reinsured; In re Republic

Ins. Co., Fed. Cas. No. 11,705; which does

not affect the responsibility under it, the

contract of reinsurance being totally distinct

from the original insurance; the original in-

sured has no claim against the reinsurers.

The reassured remains solely liable on the

original insurance and alone has no claim
against the reinsurer. Hence if the original

insurer become bankrupt and the assured
were paid but a small dividend out of his es-

tate, the reinsurer is still liable to pay the

whole amount of the reinsurance to the trus-

tee of the original insurer without deducting
the dividend and the original assured has
no claim in respect of the money so paid;

Consolidated Real Estate & Fire Ins. Co. of

Baltimore v.' Cashow, 41 Md. 59; Strong v.

Ins. Co., 62 Mo. 289, 21 Am. Rep. 417. The
extent of the liability of the reinsurer is

neither contingent upon the amount paid by
the reassured, nor upon any payment what-
ever by him. When a loss occurred which-
is covered by the policy of reinsurance, the
reassured is entitled to recover from the re-

insurer not what he has paid, but all that he
has become Uable to pay by reason of such
loss ; Gantt v. Ins. Co., 68 Mo. 503.

Where the insurer reinsured in the name
and for the benefit of the original insured,

the reinsurer was held liable to the original

insured; 12 N. B. 432. Under an agreement
by which the reinsurer agreed to reinsure a
life association on all its risks and to as-

sume all such policies and to pay fhe holders

thereof .all such sums as the company might
under such policies become liable to pay, the

reinsurer was held directly liable to a policy

holder of the reinsured ; Glen v. Ins. Co., 56

N. Y. 379. And so where the reinsurer

agreed to reinsure all outstanding fire risks

of another Insurance company and assume
all liability under any outstanding policies;
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-SUoaf V. Ins. Co., 127 N. C. 808, 37 S. E. 451^

«0 Am. St. Rep. 804.

The contract is one of indemnity to the
reinsured and binds the reinsurer to pay to

the reinsured the whole loss sustained in re-

spect to the subject of the Insurance to the
extent to which he is insured. It is not nec-

essary that the reinsured should first pay
the loss to the party first insured before pro-

ceeding against the reinsurer upon his con-

tract. The liability of the latter is not af-

fected by the insolvency of the reinsured
or its inability to fulfill its own contract
with the original insured ; Allemannia Ins.

Co. V. Ins. Co., 209 U. S. 332, 28 Sup. Ct.

544, 52 L. Ed. 815, 14 Ann. Oas. 948, citing

Hone V. Ins. Co., 1 Sandf. (N. Y.) 137; Con-
solidated Real Estate & Fire Ins. Co. v. Ca-
show, 41 Md. 59.

If the contract of reinsurance provides
that the insured can sue the reinsurer, it is

held in most of the cases that such action will

lie ; Richards, Ins. Law § 319. As soon as the
reinsured company has sustained a loss it

may at once bring suit against its "reinsuring

company; (1892) 2 Ch. 423; Gantt v. Ins.

Co., 68 Mo. 503.

REISSUABLE NOTES. Bank-notes which,
after having been once paid, may again be
put into circulation.

They cannot properly be called valuable
securities while in the hands of' the maker,
but in an indictment may properly be called

goods and chattels; Ry. & M. 218. See U.
S. y. Moulton, 5 Mas. 537, Fed. Cas. No. 15,-

827 ; 2 Russ. Cr. 147. And such notes would
fall within the description of promissory
notes ; 2 Leach 1090.

REISSUE; REISSUED PATENT. See
Patent.

REJOINDER. The defendant's answer to

the plaintiff's replication. Andr. S.teph. PI.

151.

It must conform to the plea ; Keay v.

Goodwin, 16 Mass. 1 ; 2 Mod. 343 ; be triable,

certain, direct, and positive, and not by way
of recital, or argumentative ; Lewis v. Cooke,

•1 H. & McH. (Md.) 159 ; must answer ev-

ery material averment of the declaration

;

Judge of Probate v. Ordway, 23 N. H. 198.

It must not be double; Neff v. Powell, 6

Blackf. (Ind.) 421 ; U. S. v. Cumpton, 3 Mc-
Lean 163, Fed. Cas. No. 14,902; and there

may not be several- rejoinders to the same
replication ; SlOcumb's Adm'r v. Holmes's
Adm'r, 1 How. (Miss.) 139; 1 Wms. Saund.

337, n. ; nor repugnant or insensible. See

Co. Litt. 394; Archb. Civ. PI. 278; Comyns,
Dig. Pleader (H).

REJOINING GRATIS. Rejoining within

four days from the delivery of the replica-

tion, without a notice to rnjoin or demand
of rejoinder. 1 Archb. Pr. 280, 317. But
judgment cannot be signed without demand-

ing ; 3 Dowl. 537.

RELATION (Lat. re, back, fero, to bear).

In Civil Law. The report which the judges

made of the proceedings in certain suits to

the prince were so called.

These relations took place when the judge had
no law to direct him, or when the laws were sus-

ceptible of aiffloulties ; It was then referred to the
prince, who was the autht>r of the law, to give the
interpretation. They were made In writing, and
contained the pleadings of the parties and all the

proceedings, together with the judge's opinion, and
prayed the emperor to order what should be done.

This ordinance of the prince thus required was call-

ed, a rescript. Their use was abolished by Justinian,

Nov. 125.

In Contracts. When an act is done at one

time, and it operates upon the thing as if

done at another time, it is said to do so by
relation: as, if a man deliver a deed as an
escrow, to be delivered, by the party holding

it, to the grantor, on the performance of

some act, the delivery to the latter will have

relation back to the first delivery. Termes
de la Ley. Again, if a partner be adjudged
a bankrupt, the partnership is dissolved, and

such dissolution relates back to the time

when the commission issued ; 3 Kent 33.

See Litt. 462 ; Johnson v. Stagg, 2 Johns.

(N. T.) 519 ; Jackson v. Dickenson, 15 Johns.

(N. Y.) 309, 8 Am. Dec. 236; Hammond v.

Warfleld, 2 Harr. & J. (Md.) 151; Fiction.

This doctrine, like every other fiction, has

its limitations ; its root must be planted in

some antecedent, lawful right; U. S. v. R.

Co., 142 Fed. 187; thus when an attachment
was issued and levied without sufiicient afil-

davit, an amended affidavit will relate back
and uphold the levy; id.; Powers v. Hur-
mert, 51 Mo. 136.

RELATIONS. A term which, in its widest
sense, includes all the kindred, of .the person

spoken of. It has long been settled that in

the construction of wills it includes those

persons who are entitled as next of kin un-

der the statute of distribution; 2 Jarm.

Wills 661; Drew v. Wakefield, 54 Me. 291;

L. R. 20 Eq. 410; [1894] 3 Ch. 565; Gal-

lagher V. Crooks, 132 N. T. 338, 30 N. E. 746;

in the interpretation of a statute, the term
was held not to include a stepson ; Kimball

V. Story, 108 Mass. 382; or a wife; Esty v.

Clark, 101 Mass. 36, 3 Am. Rep. 320; In re

Estate of Renton, 10 Wash. 533, 39 Pac. 145;

or a brother-in-law ; Horton v. Earle, 162

Mass. 448, 38 N. B. 1135 ; held to include a
step-father ; Smith v. Supreme Tent Knights
of Maccabees of the World, 127 la. 115, 102

N. W. 830, 69 L. R. A. 174.

A legacy to "relations" generally, or to

"relations by blood or marriage," without

enumerating any of them, will, therefore, en-

title to a share such of the testator's rela-

tives as would be entitled under the statute

of distributions in the event of intestacy; 1

Madd. 45; 1 Bro. C. C. 33. The same rule

extends to devises of real estate; 1 Taunt.

263. See Legacy; Kindred.
Relations to either of the parties, even be-
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yond the ninth degree, hare been holden in-

capable to serve on juries ; 3 Chitty, Pr. 795,

note c. As to the disqualification of a judge
by reason of relationship, see Judge. Rela-
tionship or affinity Is no objection to a wit-

ness, unless in the case of husband and wife.

See Witness.

RELATIVE FACT. A fact having relation

to another fact; a minor fact; 'a circum-
stance. Burril, Circ. Ev. 121. See Rele-
vancy.

RELATIVE POWERS. Those which relate

to laud ; so called to distinguish thein from
those which are collateral to it.

These powers are appendant: as, where a
tenant for life has a power of maUing leases

in possession. They are in gross when a per-

son has an estate in the land, with a power
of appointment, the execution of which falls

out of the compass of his estate, but not-

withstanding, is annexed in prirtty to it, and
takes effect in the appointee out of an inter-

est appointed iu the appointer. 2 Bouvier,

Inst. n. 1930.

RELATIVE RIGHTS. Those to which a

person is entitled in consequence of his rela-

tion with others: such as the rights of a hus-

band in relation to his wife ; of a father as

to his children ; of a master as to his serv-

ant ; of a guardian as to his ward.
In general, the superior may maintain an

action for an injury committed against his

relative rights.

RELATOR. A rehearser or teller. One
who, by leave of court, brings an informa-
tion in the nature of a quo warranto.
At common law, strictly speaking, no such

person as a relator to an information is

known, he being a creature of the statute of

9 Anne. In this country, even where no sim-

ilar statute prevails, informations are al-

lowed to be filed by private persons desirous

to try their rights, in the name of the attor-

ney-general, and these are commonly called

relators ; though no judgment for costs can
be rendered for or against them ; Com. v.

Woelper, 3 S. & R. (Pa.) 52. In chancery,

the relator is responsible for cosi-s; 4 Bou-
vier, Inst. n. 4022.

See Quo Wareanto.

RELEASE. The giving up or abandoning
a claim or right to the person against whom
the claim exists or the right is to be exer-

cised or enforced.

Releases may either give up, discharge, or

abandon a right of action, or convey a man's
interest or right to another who has posses-

sion of it or some estate in the same. Shepp.
Touchst. 320; Littleton 444. In the former
class a mere right is surrendered; in the

other not only a right is given up, but an in-

terest in the estate is conveyed and becomes
vested in the release.

An express release Is one directly made in

terms by deed or other suitable means.
An implied release is one which arises

from acts of the creditor or owner, without

any express agreement. See Pothier, Obi. nn.

608, 609.

A release by operation of law is one which,

though not expressly made, the law presumes

in consequence of some act of the releasor

;

for instance, when one of several joint ob-

ligors is expressly released, the others are

also released by operation of law; 3 Salk.

298; Rowley v. Stoddard, 7 Johns. (N. Y.)

207.

Releases of claims which, constitute a

cause of action acquit the releasee, and re-

move incompetency as a witness resulting

from interest.

Littleton says a release of all demands is

the best and strongest release; sect. 508.

Lord Coke, on the contrary, says claims is

a stronger word ; Co. Litt. 291 6.

In general, the words of a release will be

restrained by the particular occasion of giv-

ing it ; T. Raym. 399. It cannot apply to cir-

cumstances of which the party had no knowl-
edge at the time he executed it; and if it be
so general as to include matters never con-

templated, the party will be entitled to re-

lief : 6 H. & N. 347.

The general words in a release are lim-

ited always to the things which were in the
contemplation of the parties when the re-

lease was given ; L. R. 4 H. L. 623.

The word release in an assignment for

the benefit of creditors, requiring creditors ac-

cepting its terms to execute releases of their

claims, was held to include any instrument
sufficient to secure the absolute discharge -of

the debtor as to creditors accepting the terms
of the assignment; Burgis,s v. Westmoreland,
38 S. C. 425. 17 S. E. 56. See Preference.

In the following cases a construction has
been given to the expressions mentioned:
A release of "all actions, suits, and de-

mands ;" 3 Mod. 277; "all actions, del:ts, du-
ties, and demands;" id. 1, 64; 8 Co. 150 ft; 2
Saund, 6 a; "all demands;" 5 Co. 70 6;
Salk. 578; Tryon v. Hart, 2 Conn. 120; "all

actions, quarrels, trespasses;" Dy. 2171, pi.

2 ; Cro. Jac. 487 ; "all errors, and all ac-

tions, suits, and writs of error whatsoever;"
T. Rayni. 399; "all suits;" 8 Co. 150; "of
covenants;" 5 Co. 70 6.

Where a creditor promised to sign a re-

lease of his claim, but afterwards refuses to

execute it, the debtor is not released from
liability; McNutt v. Loney, 153 Pa. 281, 25
Atl. 1088. A parol agreement to release a
party from liability on a note, unsupported
by any consideration, cannot be enforced;
Maness v. Henry, 96 Ala. 454, 11 South. 410.

The voluntary payment by a third person of
the amount then due on a contract is a suffi-

cient consideration to support a release of

the contract; Indianapolis Rolling Mill v. R.
R., 120 U. S. 256, 7 Sup. Ct 542, 30 L. Ed.
639.

A release under seal may be attacked at

law for fraud in the consideration where
the seal is by statute made only prima fade
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evidence of consideration ; Olston v. Ey. Co.,

52 Or. 343, 96 Pac. ,1095, 97 Pac. 538, 20 L.
E. A. (N. S.) 915; Wagner v. Ins. Co., 90
Fed. 395, 33 C. C, A. 121; an injured person

may defeat the operation of a release under
seal pleaded in bar to an action at law for

the injury, by showing fraud in its procure-

ment, although there was no actual misrepre-

sentation as to the character and purport of

the instrument executed ; Eockwell v. Trac-

tion Co., 25 App. D. C. 98. It has been held

that the only fraud which may be availed of

in an action at law to avoid a formally exe-

cuted release,, not under seal, of all claims

under a life insurance policy, is misrepre-

sentation, deceit or trickery, practiced to in-

duce the execution of the release which the

signer never intended to execute and upon
which the minds of the contracting parties

never met. Misrepresentations of fact to

procure the execution of a release as ac-

tually made can only be availed of in equity

;

Pacific Mut. L. Ins. Co. of Cal. v. Webb, 157

Fed. 155, 84 C. C. A. 603, 13 Ann. Cas. 752.

A release may be impeached where the sign-

er of the instrument is deceived into signing

it by the belief that he is signing something

other than that which he really does sign.

A release procured through fraud of this

character may be shown in an action at law
for the injury, if the release is pleaded as a

bar to the action; Hartley v. E. Co., 214 111.

78, 73 N. B. 398. A release, if executed by
the injured party with the belief that it was
only a receipt for wages, is not a bar to an

action at law for the injuries ; Cleary v.

Electric Light Co., 65 Hun, 621, 19 N. Y.

Supp. 951, affirmed 139 N. Y. 643, 35 N. E.

206.

A release of a claim "for personal injuries

by an injured person at a time when he

was mentally incapacitated is not a bar to

an action for injuries; Julius v. Traction Co.,

184 Pa. 19, 39 Atl. 141 ; Alabama & V. E. Co.

V. Jones, 73 Miss. 110, 19 South. 105, 55 Am.
St. Eep. 488 ; Perry v. M. O'Neil & Co., 78

Ohio St, 200, 85 N. B. 41 ; or where the in-

jured person was so enfeebled by opiates and
the shock and pain of the injuries as to be

unable to enter into contractual relations;

Bliss V. E. Co., 160 Mass. 447, 36 N. E. 65, 39

Am. St. Eep. 504.

Where a release from liability for personal

injury was ohtained by fraud, it is not nec-

essary, before suit for. the Injury, to obtain

a decree rescinding the release. or to refund

the amount paid under the release ; St. Louis

& S. F. E. Co. V. Elchards, 23 Okl. 256, 102

Pac. 92, 23 L. E. A. (N. S.) 1032. The
amount paid under the release need, not be

repaid or tendered, where the facts show
that a tender -would have been rejected

;

O'Brien v. R. Co., 89 la. 644, 57 N. W. 425

;

Eotan Grocery Co. v. Noble, 36 Tex. Civ.

App. 231, 81 S. W. 586; Missouri Pac. E. Co.

V. Goodholm, 61 Kan. 758, 60 Pac. 1066; IJ.

S. V. Edmondston, 181 U. S. 500, 21 Sup. Ct.

718, 45 L. Ed. 971; Pierce v. Lukens, 144

Cal. 397, 77 Pac. 996; Williams v. Patrick,

177 Mass. 160, 58 N. E. 583 ; Merrill v. Pike,

94 Minn. 186, 102 N. W. 393 ; or where it ap-

pears that the defendant's unsoundness pre-

vented him from understanding the transac-

tions; Johnson v. Granite Co., 53 Fed. 569;

in such cases an allowance on the recovery

will be made of the amount received under
the release; Union Pac. E. Co. v. Harris,

158 TJ. S. 326,' 15 Sup. Ct. 843, 39 L. Edi 1003

;

Sanford v. Ins. Co., 11 Wash. 653, 40 Pac.

609; contra, that there must first be a tender

back of the amount received, see Bramble v.

E. Co., 132 Ky. 547, 116 S. W. 742, and cases

cited in Olston v. E. Co., 52 Or. 343, 96 Pac.

1095, 97 Pac. 538, 20 L. R. A. (N. S.) 915.

Where one has a right of action against

two or more, and covenants with one of them
not to sue him, it does not operate as a re-

lease of the others, though an express re-

lease to him would have that effect; L. E.

8 Ex. 81; 4 Ch. App. 208 ; Maslin's Ex'r's v.

Hiett, 37 W. Va. 15, 16 S. E. 437; so of cove-

nant to sue one of two joint tort-feasors;

[1892] 2 Q. B. 511.

In Estates. The conveyance of a man's in-

terest or right which he hath unto a thing

to another that hath the possession thereof

or some estate therein.' Shepp. Touchst.

320. The relinquishment of some right or

benefit to a person who has already some in-

terest in the tenement, and such interest as

qualifies him for receiving or availing him- '

self of the right or benefit so relinquished.

Burton, E. P. 15*.

The words generally used in such convey-

ance are "remised, released, and forever quit-

claimed." Littleton § 445.

Eeleases of land are, in respect of their

operation, divided into five sorts: releases

that enure by way of passing the estate, or

mitter Vestate (q. v.), e. g. a release by joint-

tenant to CO-joint-tenant, which conveyance
will pass a fee without words of limitation.

Eeleases that enure by way of passing the

right, or mitter le droit, e. g. by disseisee to

disseisor. Eeleases that enure by enlarge-

ment of the estate. A release to the tenant
in possession, by him who hath the reversion

or inheritance, is said to enlarge his estate

and to be equal to an entry and feoffment

and to amount to a grant and attornment.

The law requires privity of estate, that the
releasor have a right, and the releasee such
a possession as will make him capable of tak-

ing an estate ; B.ac. Abr. Release (C) 4.

Eeleases that enure by way of extinguish-

ment: e. g. a lord releasing his seignorlal

rights to his tenant.

Eeleases that enure by way of feoffment

and entry: e. g. if there are two disseisors,

a release to one will give him a sole estate,

as if the disseisee had regained seisin by en-

try and enfeoffed him. 2 Sharsw. Bla. Com.
325*. See 4 Cruise, Dig. 71; Gilb. Ten. 82;

Co. Litt. 264; Eussell v. CoflSn, 8 Pick.
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(Mass.) 143 ; OarroU v. Norw.oofl's Heirs, 5

Harr. & J. (Md.) 158; Jackson, v. Burgott,

10 Johns. (N. T.) 457, 6 Am. Dec. 349.

A release must be to a specific person.

The technicalities of English law as to re-

leases are not generally applicable in the

United States, The corresponding convey-

ance is a quit-claim deed. Smith's Heirs v.

Bank, 21 Ala. 125.

RELEASEE. A person to whom a release

is made.

RELEASOR. He who makes a release.

RELEGATIO. In Civil Law. A kind of

banishment known to the civil law, which
did not take away the rights of citizenship,

which deportatio did.

Some say that relegatio was temporary, de-

portatio perpetual ; that relegatio did not
take away the properly of the exile^ and that
deportatio did ; but these distinctions do not
seem always to exist. There was one sort

of relegatio for slaves, viz. in agros; anoth-
er for freemen, viz. in provincias. Relegatio
only exiled from certain limits; deportatio

confined to a particular place (locus pcenw).

Calvlnus, Lex.

RELEGATION. The temporary banish-

ment or exile by special act of parliament.

Co. LItt. 133 a.

" RELEVANCY. Applicability to the issue

joined. That quality of evidence which ren-

ders it properly applicable in determining
the truth and falsity of the matters in issue

between the parties to a suit. See 1 Greenl.

Ev. § 49. Two facts are said to be relevant

to each other when so related "that accord-

ing to the common course of events, one ei-

ther taken by itself or in connection with
other facts, proves or renders probable the
past, present, or future existence or non-ex-

istence of the other." Steph. Dig. Bv. art.

1. This is relevancy in a logical sense. Le-

gal relevancy requires a higher standard of

evidentiary force. It includes logical rele-

vancy and demands a close connection be-

tween the fact to be proved and the fact of-

fered to prove it. The fact, however, that

it is logically relevant does not insure ad-
missibility; it must also be legally relevant;

U. S. V. Ross, 92 U. S. 281, 23 L. Ed. 707;
it is, however, the tendency of modem ju-

risprudence to admit most evidence logically

relevant. Chamb. Best, Ev. 251, n.

Relevancy of evidence does hot depend up-
on the conclusiveness of the testimony of-

fered, but upon its legitimate tendency to

establish a controverted fact; Interstate

Commerce Commission v. Baird, 194 U. S.

25, 24 Sup. Ct. 563, 48 L. Ed. 860.

RELICTA VERIFICATIONE (Lat. his

pleading being abandoned). A confession of

judgment made after plea pleaded: viz. a

cognovit actionem accompanied by a with-

drawal of the plea.
, , . , ,.

Bouv.—180

RELICTION (Lat. relinquo, to leave be-

hind). An Increase of the land by the re-

treat or recession of the sea or a river.

Where the sea cut ofE the sea front of the

main land between certain points and after-

wards a beach was reformed outside the

main land, and divided from it by a bay of

navigable water, it was held that the title to

the new formation was in the owners of the

part cut ofC. Murphy v. Norton, 61 How.
Pr. (N. Y.) 197.

Sea Avulsion; Axlitvion; Lake; Riveb;

Waters.

RELIEF. A sum pa/able by a new ten-

ant, the duty being incident to every feudal

tenure, by way of fine or composition with

the lord for taking up the estate which was
lapsed or fallen in by the death of the last

tenant. At one time the amount was arbi-

trary: but afterwards the relief of a

knight's fee became fixed at one hundred
shillings. 2 Bla. Com. 65. See 3 Holdsw.

Hist. E. L. 53.

RELIEF ASSOCIATION. See RAitROAD

Relief Funds.

RELIEF, PRAYER FOR. A bill in equity

concludes vrith such prayer for specific relief

as the plaintiff deems himself entitled to un-

der the averments of the bill ; and a prayer
for general relief is usually added. See Bill.

RELIGION (Lat. re, back, ligo, to bind).

Real piety in practice, consisting in the per-

formance of all knovsTi duties to God and
CiUr fellow-men. It has been held to include
the principle of gratitude to an active power
who can confer blessings. 38 L. J. M. C. 5.

The constitution of the United States pro-

vides that "congress shall make no law re-

sjiectlng an establishment of religion, or pro-

hibiting the free exercise thereof." See
Story, Const. 1870; Miller, Const. 645. Con-
gress cannot pass a law for the government
of a territory which prohibits the free exer-

cise of religion; Reynolds v. U. S., 98 U. S.

162, 25 L. Ed. 244; religion is not defined in

the constitution, its meaning there must be
ascertained elsewhere. Jefferson was the lead-

er of the movement for placing this clause in

the constitution ; id. See 12 Hening's Stat.

84 ; 1 Jeff. Works 45, 79 ; 2 id. 355 ; 8 id. 113.

This provision and that relating to religious

tests (g. V.) are limitations upon the power
of congress only ; Cooley, Const. '205

;
perhaps

the fourteenth amendment may give addi-
tional securities if needful; id. By estab-

lishment of religion is meant the setting up
of a state church, or at least the conferring
upon one church of special favors which are
denied to others; 1 Tuck. Bla. Com. App.
296 ; 2 id. App. n. G. The Christian religion

is, of course, recognized by the. government,
yet not so as to draw invidious distinctions

between different religious beliefs, etc. ; Cool-

ey, Const. 206. As to a religious country

;

Church of Holy Trinity v. U. S., 143 U. S.

457, .12 Sup. Ct. 511, 36 L. Ed. 226. .
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With the exception of these provisions, the
[

preservation of religious liberty is left to the

states. The various state guarantees have
been summed up by Judge Cooley, who says

that under American constitutions the fol-

lowing things are unlawful : 1. Any law re-

specting the establishment of religion. 2.

Compulsory support by taxation or otherwise

of religious instruction. 3. Compulsory at-

tendance upon religious worship. 4. Re-

straints upon the free exercise of religion ac-

cording to the dictates of conscience. 5. Re-

straints upon the expression of religious be-

lief. Const. Lim. 515.

The constitutions of most of the states for-

bid any religious test for holding office, ex-'

cept that in some states belief in the ex-

istence of God is required.

A person's religious belief cannot be ac-

cepted as a justification for his committing

an overt act, made criminal by the law of

the land (polygamy); Reynolds v. U. S., 98

V. S. 145, 25 L. Ed. 244. By the constitution

"congress is deprived of all legislative power

over mere opinion, but was left free to reach

actions which were in violation of social du-

ties or subversive of good order;" id'., 98 U.

S. 164, 25 L. Ed. 244. Where the parents of

a sick child omitted to call in medical at--

tendance because of their religious belief

that what they did would be effective, they

were held not guilty of manslaughter; 10

Cox, Cr. Cas. 531 ; otherwise, if they had ac-

tively starved it to death under like religious

belief ; id.

A father who belonged to a sect called the

"Peculiar People" was convicted of man-
slaughter for neglect to provide medical aid

for his child; [lfe99] 1 Q. B. 288. "Reli-

gious belief" is no defense to a prosecution

for failure to procure medical attendance for

a sick child ; Owens v. State, 6 Okl. Cr. 110,

116 Pac. 345, 36 L. E. A. (N. S.) 633, Ann.
Cas. 1912B, 1218. See Reynolds v. U. S., 98
U. S. 167, 25 L. Ed. 244.

"But beyond all these matters no purpose
of action against religion can be imputed to

any legislation, state or national, because
this is a religious people. This is historical-

ly true." Holy Trinity Church v. U. S., 143

U. S. 465, 12 Sup. Ct. 511, 36 L. Ed. 226.

The opinion quotes from the early charters

of the colonies, the Declaratlou of Indepen-

dence and from state constitutions, and then

adds: "There is no dissonance in these dec-

larations. There is a universal language

pervading them all, having one meaning

;

they affirm and reaffirm that this is a reli-

gious nation. These are not individual say-

ings, defclarations of private persons; they

are organic utterances ; they speak the voice

of the entire people."

The opinion quotes,the language of Upde-

graph v. Com., 11 S. & R. (Pa.) 394: "Chris-

tianity, general Christianity, is, and always

has been, a part of the common law of Penn-

sylvania; ... not Christianity with an

established church, and tithes, and spiritual

courts; but Christianity with liberty of con-

science to all men." It also quotes the opin-

ion of Kent, Ch., in People v. Ruggles, 8

Johns. (N. Y.) 290, 5 Am. Dee. 335: "The
people of this state, in common with the

people of this country, profess the general

doctrines of Christianity, as the rule of their

faith and practice." In the Girard Will

Case, 2 How. (U. S.) 127, 11 L. Ed. 205, it

was said: "It is also said, aud truly, that

the Christian religion is a part of the •com-

mon law of Pennsylvania."

An agreement by the District of Columbia
to erect buildings on the grounds of a pri-

vate incorporated hospital, in charge of Ro-

man Catholic sisters, to be used by poor pa-

tients sent there, is not in conflict with art.

1 of the. United States constitution forbid-

ding congress to make laws for the establish-

ment of religion; Bradfleld v. Roberts, 175

U. S. 291, 20 Sup. Ct. 121, 44 L. Ed. 108.

As to reading the Bible in schools, see

Schools.
See Association; Charities; Chaeitablb

Uses; PoLYGAuy; Religious Test; Reli-

gious Education ; Religious Society
;

CilEISTIANITY.

As to religious belief as a qualification for

a witness, see Witness; Ecclesiastical
Law; Constitution of Uniteu States.

RELIGIOUS BOOKS. Those which tend

to promote the religion taught by the Chris-

tian dispensation, unless by associated words
the meaning is so limited to show that some
other form of worship is referred to. Simp-

son V. Welcome, 72 Me. 50O, 39 Am. Rep. 349.

RELIGIOUS CORPORATION. See Reli-

gious Society.

RELIGIOUS EDUCATION. Questions re-

specting the religious education of children

arise not infrequently by reason of applica-

tions to the courts for either restraining or

mandatory process intended to control the

religious education of children where differ-

ences exist between the parents or where the

relations of a deceased parent seek to con-

trol the direction given to the mind of the

child.

Where the husband was a Roman Catholic

and the wife a Protestant, and by an ante-

nuptial agreement the children were to be

brought up as Roman Catholics, but they

had been educated as Protestants, and it ap-

peared that the father gave way to drink

and two girls of fifteen and eleven were be-

fore the court on the application of the fa-

ther, who had reformed, to restore them to

his charge and educate them at a Papist

school, it was held that the children should

iremain at the Protestant school where they

then were; [1896] 1 Ch. 740.

Courts or those who have the guardianship

of a child after the father's death should

have a sacred regard to the religion of the
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father and, unless under very special cir-

cumstances, should see that the child is

brought up In his religious faith; L. R. 6
Ch. 539.

Where both father and mother were Ro-
man Catholics and, after the death of the
father, a posthumous child was born, and
fi\e years after the father's death, the moth-
er became a Protestant and, until the child

was about nine years of age, educated it in

that faith, the court refused to order the
child to be brought up in the father's belief

;

8 D. M. & G. 7G0.

Where no abandonment by the father is

shown, the mere fact that a child will be
better off or more contented under other peo-
ple's care will not justify his instruction in

a creed other than the father's; but when
abandonment is proved, the question turns
upon the welfare of the child; L. R. 8 Ch.
622. See 24 Ch. Div. 317. The pecuniary
welfare of the child will be weighed together
with its moral welfare, but the danger of
making the former all important must be
guarded against; 4 My. & Cr. 688.

The practice of the courts of having in-

terviews with the children is discouraged as
tending to encourage controversial opinions
in their tender minds, and because the child

is often so nervous that the court can form
no useful opinion in that way ; [1898] 1 Ch.
143.

See Custody; Infant; Parent and Child.
As to the Bible in schools, see Schools.

RELIGIOUS IMPOSTORS. Those' who
falsely pretend an extraordinary commission
from heaven, or terrify and abuse the people
With false denunciations of judgment; pun-
ishable with fine, imprisonment, and infa-

mous corporal punishment. 4 Br. & H. Com.
71.

RELIGIOUS MEN. Such as entered into

some monastery or convent. In old English
deeds, the vendee was often restrained from
aliening to "Jews or religious men," lest the
lands should fall into mortmain. Religious
men were civilly dead. Blount.

RELIGIOUS SOCIETY. A body of per-

sons associated together for the purpose of

maintaining religious worship. In this coun-
try they are not ecclesiastical cox-porations in

the English sense, but ordinary private, civil

corporations, and as such subject to the or-

dinary clvU jurisdiction ; Watson v. Jones, 13

Wall. (U. S.) 679, 20 L. Ed. 666; Gram v.

Prussia Emigrated Evangelical Lutheran Ger-
man Soc, 36 N. Y. 161 ; Smith v. Nelson, 18
Vt. 511.

The religious corporation and the church
ai-e distinct bodies, independent of each oth-

er, though one may exist within the other.

When a church and society are united, the

society commonly owns the property and
makes the pecuniary contract with the cler-

gyman, but in many instances a society ex-

ists without a church and a church without

a society; Silsby v. Barlow, 16 Gray (Mass.)

329. Slembership in the church is not ordi-

narily a prerequisite to membership in the

corporation, and the excommunication of a

member who was trustee of a religious so-

ciety did not disqualify him from holding

that office; Bouldin v. Alexander, 15 Wall.

(U. S.) 131, 21 L. Ed. 69. This distinction

between the church and the society has been

stated by Judge Cooley, who said that the

statute under consideration contemplates a

church connected with the corporation,

though that may not be essential. The
church is not incorporated and does not con-

trol the property or the membership of th&

society, while the corporation has nothing

to do with the church except to provide for

its temporal wants; Hardin v. Second Bap-
tist Church of Detroit, 51 Mich. 137, 16 N.

W. 311, 47 Am. Rep. 555. The unincorporat-

ed ecclesiastical body has power to control

and discipline its membership,- but the reli-

gious corporation has no power to try or-

disfranchise a corporator for moral delin-

quency, and in case of an attempt to do so,,

he has his remedy at law ; People v. Church,.

53 N. Y. 103.

Their powers, like those of other corpora-

tions, are construed with reference to the

object of their corporate existence and. ex-

tend so far, and so far only, as necessary
to effectuate them. It has been held that
a church corporation the object of whose
incorporation was "the more efficient wor-
ship of God, the preservation and perpetua-
tion of said church, and the better control

and regulation of the property thereof," had
no power to charter a steamboat, manage a
public excursion, and sell tickets therefor, in

order to raise money to pay debts of the
church ; Harriman v. Church, 63 Ga. 186, 36-

Am. Rep. 117.

Where there is a dispute over the rights
of contending factions of an unincorporated
church to the use of the church property, an.

injunction will lie at the suit of the faction
entitled to the property to restrain trespass-
es thereon by the other faction; Fulbright
V. Higginbotham, 133 Mo. 668, 34 S. W. S'TS..

Even where the corporation is defective,,

yet where land has been acquired for the
use of a religious society, equity will enforce
that use no matter where the legal title is

vested or though it be in an individual.
So the corporation itself will be compelled
bi. the courts to administer the property up-
on the trusts attached to it in the grant or
donation. "The corporation or society are
trustees and can no more divert the property
from the use to which it was originally dedi-

cated than any other trustee. If they should
undertake to divert the funds, equity will

raise some other trustee to administer them
and apply them according to the intention of
the original donors or subscribers." Shars-
wood, J., in Appeal of Schnorr,. 67 Pa. 138,.

5 Am. Rep. 415. -
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Tlie effect of church divisions upon such
trusts is discussed by Mr. Justice Miller in

Watson V. Jones, 13 Wall. (U. S.) 679, 20
li. Ed. 666. He classifies the cases tinder

three heads:
(1st) Was the property in question de-

voted, by the express terms of the gift, grant,

or sale, to the support of any specific reli-

gious doctrine, or was it acquired for the

general use of the society for religious pur-

poses, with no other limitation?

(2d.) Is the society which owned it of

strictly congregational form of church gov-

ernment, owing no submission to any organi-

zation outside the congregation?

(3d.) Or is it one of a number of such so-

cieties, united to form a more general body,

with ecclesiastical control in the general as-

sociation over the members and societies of

which it is composed?
In the first class of cases, the court will,

when necessary to protect the trust to which
the property has been devoted, inquire into

the religious faith or practice of the parties

claiming its use or control, and will see that

it shall not be diverted from that trust.

If the property was acquired in the ordi-

nary way of purchase, or gift, for the use of

a religious society, the court will inquire

v/^ho. constitute that society, or its legitimate

successors, and award to them the use of

the property.

In case of the independent order of the

congregation, this is to be determined by the

majority of the society, or by such organiza-

tion of the society as, by its own rules, con-

stitute its government.

In the class of cases in which property

has .been acquired in the same way by a
society which constitutes a subordinate part

of a general religious organization with es-

tablished tribunals for ecclesiastical govern-

ment, these tribunals must decide all ques-

tions of faith, discipline, or ecclesiastical

government.

In such cases where the right of property

in the civil court is dependent on the ques-

tion of doctrine, discipline, ecclesiastical

law, rule, or custom, or church government,

and that has been decided by the highest

tribunal within the organization to which
it has been carried, the civil court will ac-

cept that decision as conclusive, and be gov-

erned by it in its application to the case be-

fore it; Watson v. Jones, 13 Wall. (U. S.) 680,

20 L. Ed. 666 ; s. c. 11 Am. L. Reg. 430, with

a full note by Judge Redfield.

Where a church is in full connection with

a synodical body, those who secede, whether

a majority or not, lose all right and privilege

to the corporate property, and those who re-

main hold them; Gable v. Miller, 10 Paige

(N. T.) 627.

The majority of a church cannot change

its doctrines and still retain the property giv-

en to it against the minority adhering to the

faith in which the church was founded;

Smith V. Pedigo, 145 Ind. 361, 33 N. E. 777,

44 N. E. 363, 19 L. R. A. 433, 32 L. R. A. 838

;

Mack T. Kime, 129 Ga. 1, 58 S. E. 184, 24

L. E. A. (N. S.) 675; Christian Church of

Sand Creek v. Church, 219 111. 503, 76 N.

E. 703.

Where property is devoted under a trust to

a particular religious faith or form of church

government, those who adhere, however small

in numbers, are entitled to its use, as against

those who abandon the doctrines of a church

;

Harmon v. Dreher, Speer Eq. (S. C.) 87; Mc-

Ginnis v. Watson, 41 Pa. 9 ; Keyser v. Stansi-

fer, 6 Ohio, 363; Hosea v. Jacobs, 98 Mass.

65 ; Nance v. Busby,. 91 Tenn. 303, 18 S. W.
874, 15 L. R. A. 801.

In the leading English case, Fre& Church

of Scotland v. Overtoun, [1904] A. C. 515, on

the question of the right of the majority to

unite with another religious organization, dif-

fering in essential points, it was held that

the majority could not lawfully alienate the

property from Its original purpose and that

it belonged to the minority who held to the

original tenets of the founder.

Where the members of a parish sought an

injunction to prevent the vestry of a church

from closing it, in order to carry on its work

in another part of the parish, the injunction

was refused; Burke v. Rector of Trinity

Church, 63 Misc. Rep. 43, 117 N. Y. Supp. 255.

In some states, as Illinois, Maryland, and

Massachusetts, statutes provide that the ap-

propriate Roman Catholic archbishop shall

be and may become a corporation sole. See

Roman Catholic Church.
An allegation that by the regulations of

the Roman Catholic Church the bishop of the

diocese holds all its property in his own
name as trustee, for its benefit, and that each

priest assigned to duty is entitled to hold

the bishop individually liable for his salary,

is not sufficient to sustain an action for

salary brought by a priest against his bishop.

A trust created by the' rules of a church

which Is not shown to be capable of making

contracts, accepting benefits, and compelling

performance, is not recognized by law. The
courts will not take judicial notice of the

civil rights and powers of the Roman Catholic

Church, so far as its civil rights and duties

are concerned, in the absence of averment or

proof ttpori the subject. Where such a ques-

tion has been submitted to an ecclesiastical

tribunal in the church, its decision, adverse to

the claim, is a bar to an action therefor ; Bax-

ter V. McDonnell, 155 N. Y. 83, 49 N. B. 667,

40 L. R. A. 670.

A bishop Is not liable to a priest for his

salary ; both are fellow-servants of the same
church ; Rose v. Vertin, 46 Mich. 457, 9 N. W.

491, 41 Am. Rep. 174. Those who deal with

an unincorporated church must trust the per-

formance of civil obligations to the honor and

good faith of its members ; Trustees for First

Soc. of M. E. Church v. Clark, 41 Mich. 737,

3 N. W. 207.
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The condition in a gift to a church to teach

a definite Christian doctrine is not satisfied

by teaching merely a form of general evangel--

leal Christianity; Lowrey v. Hawaii, 215 U.

S. 554, 30 Sup. Ct. 209, 54 L. Ed. 325.

A conveyance of real estate to a trustee

for the use of a particular congregation con-

stitutes an executed legal estate in the con-

gregation Itself, to be used by it for such pur-

poses as the law allows ; and the congrega-

tion may direct the trustee to convey to

other persons as trustees, and he may not

refuse to do so on the ground that he Is a

Bishop of the Roman Catholic Church of

which the congregation is a part ; Krauczunas
V. Hoban, 221 Pa. 213, 70 Atl. 740.

The right of a communistic religious asso-

ciation to engage in business entei'prises is

upheld in State v. Amana Soc, 132 la. 304,

109 N. W. 894, 8 L. R. A. (N. S.) 909, 11 Ann.

Cas. 231.

A priest necessarily subjects his conduct,

in that capacity, to the laws and customs of

his church ; and in that respect, when his

case has "been heard according to the pre-

scribed forms, the decision of the tribunals

of the church will be respected by the courts

;

Stack V. O'Hara, 98 Pa. 213 ; Chase v. Chen-

ey, 58 111. 509, 11 Am. Rep. 95.

In religious bodies all matters of faith and
internal government will be left to the de-

cision of the bodies themselves; Tuigg v.

Treacy, 104 Pa. 493; Trustees of East Nor-

way Lake Norwegian Evangelical Lutheran
Church V. Halvorson, 42 Minn. 503, 44 N. W.
663 ; Stewart v. Lee, 5 Del. Ch. 573 ; Schlich-

ter v. Keiter, 156 Pa. 119, 27 Atl. 45, 22 L.

R. A. 161 ; Schweiker v. Husser, 146 111. 428,

34 N. E. 1022. But where these decisions

violate the law of the land, or their own law

;

Appeal of Kerr, 89 Pa. 97; courts will ex-

amine them ; Pounder v. Ashe, 36 Neb. 564, 54

N. W. 847; after the ecclesiastical remedies
have been exhausted ; Buettner v. Frazer, 100
Mich. 179, 58 N. W. 834.

If property rights are involved, courts will

assume jurisdiction ; Cushman v. Church, 162

Pa. 280, 29 Atl. 872 ; Lynd v. Menzies, 33 N.

J. L. 162; and the oflice of priest; O'Hara
v. Stack, 90 Pa. 477; or vestryman; Dahl
V. Palache, 68 Cal. 248, 9 Pac. 94; involves

a property right.

See Religion; Expulsion; 12 Am. L.

Reg. N. S. 201 ; 15 id. 264 ; Mt. Zion Baptist

Church V. Whltmore, 83 la. 138, 49 N. W.
81, 13 L. R. A.^ 198 ; Brown v. Clark, 102

Tex. 323, 116 S.~W. 360, 24 L. R. A. (N.' S.)

671 ; Mack v. Kime, 129 Ga. 1, 58 S. E. 184,

24 L. R. A. (N. S.) 675, 692; Poynter v.

Phelps, 129 Ky. 381, 111 S. W. 699, 24 L. R.

A. (N. S.) 729.

RELIGIOUS TEST. The constitution of

the United States declares that "no religious

test shall ever be required as a qualification

to any office or public trust under the United

States." This clause wa^ introduced lor the

double purpose of satisfying the scruples of

many persons who feel an invincible repug-

nance to any religious test or affirmation,

and to cut off forever every pretence of any

alliance between church and state in the na-

tional government Story, Const. | 1841.

See Religion.

RELltilOUS USE. See Chabitablb Uses.

RELINQUISHMENT. In Practice. A for-

saking, abandoning, or giving over a right:

for example, a plaintiff may relinquish a bad
count in a declaration, and proceed on a

good; a man may relinquish a part of his

claim in order to give a court jurisdiction.

R ELI QUA. The remainder or debt left

upon balancing an account.

RELOCATIO (Lat). In Civil Law. A re-

newal of a lease on its determination on like

terms as before. It may be either express
or tacit ; the latter is when the tenant holds

over with the knowledge and without objec-

tion of the landlord. Mackeldey, Civ. Law,
§ 379.

REMAINDER. The remnant of an estate

in land, depending upon a particular prior

estate created at the same time and by the

same instrument and limited to arise im-

mediately on the determination of that es-

tate and not in abridgment of it. 4 Kent
197. See Will. Real P. 282.

A contingent remainder is one which is

limited to an uncertain or dubious person, or

which Is to take effect on an event or con-

dition which may never happen or be per-

formed, or which may not happen or be per-

formed till after the determination of the

preceding particulai: estate.

A vested remainder is one by which a pres-

ent interest passes to the party, tho.ugh per-

haps to be enjoyed in future, and by which
the estate is invariably fixed to remain to a
determinate person after the particular es-

tate has been spent.

There are four classes of contingent re-

mainders. 1. Where the remainder depends
on a contingent determination of the preced-

ing estate, and it remains uncertain whether
the use or estate limited in future will ever

vest 2. Where the contingency on which the

remainder is to take effect is independent of

the determination of the preceding estate

and must precede the remainder. 3. Where
the condition upon which the remainder is

limited is certain in event, but the determina-
tion of the particular estate may happen be-

fore it. 4. Where the person to whom the

remainder is limited Is not ascertained or not
in being. 4 Kent 207, quoting Fearne, Cont.

Rem.
They are divided by Blackstone into two

kinds. 1. Remainders limited to take effect

to a dubious and uncertain person, or 2. Up-
on a dubious or uncertain event; and by
Lord Ch. J. WiUes into, 1. Where the per-

son to whom the remainder was limited is
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not in esse. 2. Where the commencement of
the remainrter depended on some matter 'col-

lateral to the determination of the particu-
lar estate ; Willes 327 ; 4 Kent 207, find note,

where the elassiflcation of Blackstone Is ap-
proved.

There are exceptions to the third and
fourth classes of contingent remalilders, as
enumerated by Fearne, as, a limitation for

a long term of years with remainder over
gives a vested remainder; and where one
takes an estate of freehold and an immediate
remainder Is limited thereon In the same In-

strument to his heirs In fee or in tail, the
remainder Is immediately executed in pos-

session and he becomes seised in fee or in

tail. 4 Kent -209. See Shelley's Case, Rule
IN.

The rule that where there Is a possibility

upon a possibility, the remainder is void ; 2
Co. 51 ; is said to be obsolete ; 4 Kent 206,

n. ; 2 H. L. Cas. 186.

See Contingent Remainder; Cross-Re-
main dee; Executory Devise; Limitation;
Reversion.

REMAINDER-MAN. One who is entitled

to the remainder of the estate after a par-

ticular estate carved out of it has expired.

Will. Real P. 290.

REMAND. When a prisoner Is brought
before a judge on a habeas corpus, for the

purpose of obtaining his liberty, the judge
hears the case, and either discharges him or

not: when there is cause for his detention,

he remands him.

REMANDING A CAUSE. The sending it

back to the same court out of which it came,
for the purpose of having some action on it

there. March 100. See Removal or Causes.

REMANENT PRO DEFECTU EMPTOR-
UM. (Lat. remanent, they remain, pro de-

fectu, through lack, emptorum, of buyers).

The return made by the sheriff to a writ of

execution when he has not been able to sell

the property seized, that the same remains
unsold for want of Supers; in that case the
plaintiff is entitled to a venditioni exponas.
Com. Dig. Execution (C 8).

REMAN ET (Lat). The causes which are
entered for trial, and which cannot be tried

during the term, are remanets. 1 Sell. Pr.

434 ; 1 Phlll. Ev. 4.

REMEDIAL. That which . affords a rem-

edy: as, a remedial statute, or one which is

made to supply some defects or abridge some
superfluities of the common law. 1 Bla.

Com. 86. The term remedial statute is also

applied to those acts which give a new rem-
edy. Esp. Pen. Act. 1. See Wilberf. . Stat.

L. 231.

REMEDY. The means employed to en-

force a right or redress an injury.

Remedies for non-fulfillment of contracts

are generally by action; see Action; As-

sumpsit; Covenant; Debt; Detinue; or In

equity, in some cases, 'by bill for specific per-

formance. Remedies for the redress of in-

juries are either public,- by indictment, when
the injury to the individual or to his prop-

erty affects the public, or private, when the

tort is only injurious to the individual. See
Indictment; Felony; Merger; Toets; Civ-
il Remedy.
Remedies are preventive which seek comr

pensation, or which have for their object

punishment. The preventive, or removing,

or abating remedies may be by acts of the

party aggrieved or by the intervention of

legal proceedings: as in the case of injuries

to the person or to personal or real property,

defense, resistance, recaption, abatement of

nuisance, and surety of the peace, or injiinc-

tioti in equity, and perhaps some others.

Remedies for compensation may be either by
the acts of the party' aggrieved, or summa-
rily before justices, or by arbitration, or ac-

tion, or suit at law or in equity. Remedies
which have for their object punishments or

compensation and punishments are either

smivmary proceedings before magistrates, or

indictment, etc.

Remedies are specific or cumulative: the

former are those which can alone be applied

to restore a right or punish a crime: for ex-

ample, where a statute makes unlawful what
was lawful before, and gives a particular

remedy, that is specific, and must be pur-

sued, and no other ; Cro. Jae. 644 ; 2 Burr.

803. But when an offence was antecedently

punishable by a common-law proceeding, as

by indictment, and a statute prescribes a par-

ticular remedy, there such particular remedy
is cumulative, and proceedings may be had
at common law or under the statute; 1

Saund. 134, n. 4.

In a very large number of cases there are

concurrent remedies the resort to one of

which does not bar the other. This is par-

ticularly true where there is a legal and an

equitable remedy with respect to the same
subject-matter. For example, a bill in equi-

ty against the holder of a note to recover

possession of it, and against makers for the

balance due on it, may be maintained, pend-

ing an action at law against the holders and
makers to recover from the latter the bal-

ance due ; and where the action at law fail-

ed on the ground that the plaintiffs were not

in possession, the judgment did not bar the

proceeding In equity ; New England Trust

Co. V. Packing Co., 166 Mass. 46, 43 N. E.

928.

The maxim ubi jus ibi remedium has been

considered so valuable that it gave occasion

to the first invention, of that form of action

called an action on the case; 1 Sm. Lead.

Cas. 472. The novelty of the particular com-

plaint alleged in an action on the case is no

objection, provided there appears to have
been an injury to the plaintiff cognizable by
law : 3 Term 63: 2 M. & W. 519.
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There is an Important distinction to be
considered in connection with the construc-
tion and effect of statutes, between those
which create rights, and those which afford

remedies. This distinction has an important
effect upon the legislative power, with respect
to many sultjects constantly involved in me
question whether an act is obnoxious to the
provision of the federal constitution against
impairing the obligation of contracts, under
which title (he subject is discussed and to

which reference should be made. The dis-

tinction is also important in many questions
merely of state legislation. "The remedies
which one legislature may have prescribed
for the redress of private wrongs, a subse-
quent legislature can change or modify at
pleasure, and make the new remedy applica-
ble to pending controversies, provided a sul)-

stantial or adequate remedy is left, and pro-

vided, further, that the legislature Is not pro-

hibited from making the new remedy applica-
ble to pending suits by some provision of the
organic law. ... It is true that the
courts have, on some occasions, refused to

apply statutes whigh dealt vrith the remedy
for the redress of private grievances to ex-
isting controversies, and have held them
solely applicable to actions thereafter
brought. But it will be found, we think, on
an examination of most of this class of cas-

es, that the refusal to apply to existing suits
statutes which were plainly applicable there-
to, and which merely changed or modified
the course of procedure, was based either on
the gi'ound that, if so applied, they would
operate unfairly, and cause loss or inconven-
ience to the parties, or on the ground that
the right involved had become so far estab-
lished by acts done and performed in reli-

ance on the prior law, and its continuance in

force, that it would savor of injustice to take
away such right by making the new law ap-
plicable to the pending controversy ;" Camp-
bell V. Min. Co., 83 Fed. 643, 27 C. C. A. 646,

where it was held that a statutory right to

two trials in ejec-tment may be taken away
by the legislature as to pending suits.

See Uetrospectivb; Ex Post Facto Law;
Election of Remedies.

REMEMBRANCER, KING'S. He was at
the head of the department which had charge
of all revenue suits, and of matters pertain-

ing to the ofl3ce of sheriff. He attended as
the officer of the king's bench when the lord

mayor made his appearance on Novemler
9th, and as representing the old court of

exchenuer when the city of London did suit

and service in discharge of quit-rents for cer-

tain lands anciently held under the crown.
He presided at the Trial of the Pyx, the as-

saying and weighing of the coins of the

realm. See Remembrances of Sir F. Pollock.

The present incumbent is in the central

office of the supreme court of judicature.

REMISE, RELEASE, AND QUIT-CLAIM.
The ordinary effective words in a release.

These words are, in this country, sufficient

to pass the estate in a primary conTeyance

;

Dart V. Dart, 7 Conn. 250; Thorndike v.

Norris, 24 N. H. 4G0; Smith's Heirs v. Bank,

I

21 Ala. 125. Remise is a French word syn-

onymous with release. See Quit-Claim.

REMISSION (Lat. re, back, mitto, to

send).

In Civil Law. A release of a debt.

It Is conventional when it is expressly

granted to the debtor by a creditor having

a capacity to alienate; or tacit, when the

creditor voluntarily surrenders to hi^ debt-

or the original title, under private signature

constituting the obligation. La. Civ. Code,

art. 2195.

Forgiveness or pardon of an offence.

It has the effect of putting back the of-

fender into the same situation he was be-

fore the commission of the offence. Remis-
sion is generally granted in cases where the

offence was involuntary or committed in self-

defence. Pothier, Pr. Civ. sect. 7, art. 2, § 2.

At Common Law. The act by which a for-

feiture or penalty is forgiven. U. S. v. Mor-
ris, 10 Wheat. (U. S.) 246, 6 L. Ed. 314.

REMIT. To annul a fine or forfeiture.

This is generally done by the courts where
they have a discretion by law: as, for ex-

ample, when a juror is fined for non-attend-

ance in court, after being duly summoned,
and, on appearing, he produces evidence to

the courts that he was sick and unable to

attend, the fine will be remitted by the court
In Commercial Law. To send money, bills,

or something which will answer the purpose
of money.

To send back, as to remit a check. Col-
vin V. Ace. Ass'n, 66 Hun, 543, 21 N. Y. Supp.
734.

REMITTANCE. Money sent by one mer-
chant to another, either in specie, bill of ex-
change, draft, or otherwise.

REMITTEE. A person to whom a remit-
tance is made. Story, Bailm. § 75.

REMITTER. To be placed back in pos-
session.

When one having a right to lands is out
of possession, and afterwards the freehold
is east upon him by some defective title, and
he enters by virtue of that title, the law re-
mits him to his ancient and more certain
right, and, by an equitable fiction, supposes
him to have gained possession under it. 3
Bla. Com. 190; Com. Dig. Remitter; Litt.

§ 659.

REMITTIT DAMNA (Lat. he releases dam-
ages). An entry on the record by which the
plaintiff declares that he remits the damages
or a part of the damages which have been
awarded him by the jury.

In some cases a misjoinder of action may
be cured by the entry of a remittit dumna;
Chitty, PI. 207.
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REMITTftUR DAMNUM. The act of the
plaintiff upon the record, whereby he abates
the excess of damages found by the jury
beyond the sum laid in the declaration. See
1 Saund. 285, n. 6. It cannot be filed by one
of several plaintiffs, and where the widow of

one killed by the negligence of a railroad

company brought ah action for damages on
behalf of herself and her children and the

parents of the deceased, a remittitur filed by
the widow, reducing the judgment on behalf

of each claimant, was held to be invalid and
a new trial was ordered; Southern Pac. Co.

V. Tomllnson, 163 U. S. 369, 16 Sup. Gt. 1171,

41 L. Ed. 193.

It is within power of the trial court, in

tort for unliquidated damages, to require a
plaintiff to remit so much as the cdurt deems
excessive, under penalty of having a new
trial granted ; Noxon v. Remington, 78 Conn.
296, 61 Atl. 963.

REMITTITUR OF RECORD. After a rec-

ord has been removed to the supreme court

and a judgment has been rendered, it is to

be remitted or sent back to the court below,

for the purpose of re-trying the cause, when
the judgment has been reversed, or of issu-

ing an execution when it has been affirmed.

The act of so returning the record, and the
writ issued for that purpose, bear the name
of remittitur.

REMITTOR. A person who makes a re-

mittance to another.

REMONSTRANCE. A petition to a court
or deliberative or legislative body, in which
those who have signed it request that some-
thing which is in contemplation to perform
shall not be done.

REMOTE. At a distance; afar off. See
Causa Peoxima; Measure or Damages.

REMOVAL FROM OFFICE. A depriva-

tion of office by the act of a competent of-

ficer or of the legislature. It may be ex-

press, that is, by a notification that the of-

ficer has been removed, or implied, by the

appointment of another person to the same
ofiice ; Bowerbank y. Morris, Wall. Sr. 118,

Fed. Cas. No. 1,726. See In re Henuen,' 13

Pet. (U. S.) 230, 10 I/. Ed. 136. See Officee.

REMOVAL OF CAUSES. Under what are

known as the removal acts, provision is made
by federal statutes for the removal of caus-

es in the state courts to the federal courts

in certain cases.

The legislation on the subject begins with
the Judiciary Act of 1789, which provided

for the removal of suits commenced in the

state courts against aliens, or citizens of

other states, where the matter in dispute

exceeded $500 ; 1 Stat. 73. This act contin-

ued in force, being substantially included in

the Revised Statutes (section 639, now re-

pealed by the Judicial Code), until 1875,

when the jurisdiction was greatly enlarged;

18 Stat. 470; Girardey v. Moore, 3 Woods,

397, Fed. Cas. No. 5,462. The same section

also provided for the removal of suits be-

tween citizens of one state claiming lands
under grants of different states ; 1 Stat. 73

;

and this act was also substantially included
in the Revised Statutps (section 647, also

repealed), and also In the act of 1887, with
changes as to the jurisdictional limit, the
party who might petition for removal, and
the state from which the grant must be de-

rived.

The act of 1833, occasioned by the nulli-

fication laws in South Carolina, provided for
the removal of proceedings against federal
revenue officers; 4 Stat. 633. This act wa&
included in the Revised Statutes (section 643,

also repealed by the Judicial Code), which
with some extension of its scope, was, until

the enactment of that Code, still In force, not
having been repealed expressly or by im-
plication by the act of 1875; Venable v.

Richards, 105 U. S. 636, 26 L. Ed. 1196 ; and
being excepted from repeal by the act of
18S7 ; 25 Stat. 433. The act of 1863 related
in terms to certain cases arising out of the
civil war and has no subsequent force or

effect. Several acts were passed during the
reconstruction period, which were consolidat-

ed in R. S. §§ 641, 642 (both repealed by the
Judicial Code and replaced by section 31),
relating to the removal of causes in which
there was a denial of civil rights, either by
the action or non-action of the judicial tri-

bunals of the state. This act was expressly

saved from repeal by the act of 1887. The
act of 1866 related to procedure merely, and
authorized the removal of a separable part

of a cause by one non-resident defendant
joined with a resident ; 14 Stat. 306. This

was substantially covered by R. S. § 639 (re-

pealed by the Judicial Code), but was re-

pealed by the act of 1875 and not revived by
that of 1887. The act of 1876 (14 Stat. 558),

subsequently Included in R. S. § 639, author-

ized the removal of causes upon an affidavit

of prejudice or local infiuence. This was not

repealed by the act of 1875 (Hess v. Reyn-

olds, 113 U. S. 73, 5 Sup. Ct. 377, 28 L. Ed.

927), but was repealed and supplied by that

of 1887; Fisk v. Henarie, 142 (U. S.) 459,

12 Sup.. Ct. 207, 35 L. Ed. 1080. See infra.

The act of 1868 authorized the removal of

suits against federal corporations other than

banks; 15 Stat. 227; R. S. § 640 (repealed

by the Code) ; but this was repealed by the

act of 1887. The act of 1868 authorized the

removal of personal actions brought by an

alien against civil . officers of the United

States; 17 Stat. 44; R. S. § 644 (repealed

by the Code). Subject to the change In the

jurisdictional amount, this act was express-

ly, and probably not impliedly, repealed by

the act of 1887.

The general act of 1875 was one largely

extending the federal jurisdiction and the

right of removal: 18 Stat. L. 470; and the

result bf It was such an overcrowding of the
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dockets of the federal courts as to induce
the passage of the very restrictive act of

18S7, which is now in force, as part of the

Judicial Code. It was generally considered
to have been framed for the purpose of re-

organizing the circuit courts of the United
States and its operation was practically to

repeal prior legislation on the subject, ex-

cept some special acts of limited scope, and
to substitute this act for pre-existing legisla-

tion as to the federal law on the subject of

the removal of causes. The act of 1887 was
supplemented by the act of August 13, 1888

;

25 Stat. 433, which was passed for the pur-

pose of correcting errors and ambiguities in

the act of 1887. As thus amended, the act

gave to the circuit courts original concurrent
jurisdiction of all civil suits where the mat-
ter in dispute exceeded, exclusive of interest

and costs, the sum or value of $2,000 (now
enlarged to $3,000). In certain classes of

cases there is a right to remove independent-
ly of amount; such as criminal cases and
those civil actions touching matters not capa-
ble of a reduction to a pecuniary basis.

All the acts regulating the removal of
causes are combined and codified in Chapter
III of the Judicial Code, including sections
28-39. Section 28, down to the proviso at
this end, is identical with section 2 of the Act
of March 3, 1875, as amended by the acts of
March 3, 1887, and October 13, 1888, except
the substitution of the district for the cir-

cuit court. Sections 29 and 30 are, with
mere verbal changes, section 3 of the Acts of
March 3, 1887, and October 13, 1888. Sec-

tions 31, 32, 83 and 35 are sections 641, 642,

643, 644 and 645 of the Revised Statutes re-

spectively. Sections 36, 37, 38 and 39 are sec-

tions 4, 5, 6, and 7 respectively of the act of
March 3, 1875, as amended by acts of Slarch
3, 1887 and Oct. 13, 1888. In the repealing
proviso of the Judicial Code contained in
Chapter XIV, all the statutes and sections
of the Revised Statutes, for which the sec-

tions of Chapter III are thus substituted are
expressly repealed (including the whole of
the act of March 3, 1875, which repeal of
course carries the amendments to that act
in the acts of March 3, 1887, and August 3,

18S8). The limitations of jurisdiction of
the federal courts declared in the statutes
thus embodied in the Judicial Code limit the
jurisdiction as to actions removed from state
courts as well as to those originally begun in

the orcuit court; Hyde v. Victoria Land
Co., 125 Fed. 970.

The constitutional right of congress to en-

act the legislation providing for the removal
of causes "arising under the laws of the Unit-

ed States has long since passed beyond
doubt. It was exercised almost contempo-
raneously with the adoption of the constitu-

tion, and the power has been in constant

use ever since." The jurisdiction of the fed-

eral courts "is essential, also, to a uniform
and consistent administration of national

laws. . . . The founders of the constitu-

tion could never have intended to leave to

the possibly varying decisions of the state

courts what the laws of the government it

established are, what rights they confer, and
what protection should be extended to those

who execute them ;" Tennessee v. Davis, 100

U. S. 257, 265, 25 L. Ed. 648. The removal

of suits from the state courts depends on the

legislation of congress; Gumbel v. PitMn,

124 U. S. 131, 153, 8 Sup. Ct. 379, 31 L. Ed.

374. "The constitution declares the lines

with which congress may confer jurisdiction,

but the ground and limit of actual jurisdic-

tion to be exercised by the court are to be

found in the acts of congress and not in the

constitution ;" In re Cilley, 58 Fed. 977.

In determining whether an amount in dis-

pute exceeds the jurisdictional amount, ' the

plaintiff's demand, unless colorable, must
furnish the rule, but where the law does give

the rule, the legal cause of action, and not
the plaintiff's demand, must be regarded

;

Hayward v. Mfg. Co., 85 Fed. 4, 29 C. C. A.

438. See Jueisdiction.
Where the main controversy is removed

the ancillary proceedings go with it without
respect to the amount involved; Lanning v.

Osborne, 79 Fed. 657. And a proceeding
which is merely ancillary to a decree of fore-

closure in a state court is not removable;
Daugherty v. Sharp, 171 Fed. 466.

Chapter III of the Judicial Code, which is

practically a re-enactment of the law as it

stood upon the act of 1887, authorizes the
removal from the state courts of the follow-

ing classes of suits:

1. Suits at law or in equity arising under
the constitution or laws or treaties of the
United States.

2. Any other suits of which the district

courts of the United States have jurisdiction

under the act.

3. Any suits in which there is a controver-

sy wholly between citizens of different states,

and which can be fully determined as be-

tween them.
4. Any suit pending in a state court in

which the defendant, being a citizen of an-
other state, shall malie it appear to the dis-

trict court that from prejudice or local influ-

ence he will not be able to obtain justice in

the state court.

In all these cases the jurisdictional limit

of $2,000 is applicable. It was at first doubt-
ed whether this was so in cases removed on
the ground of prejudice or local influence,

and there were decisions to the effect that

the limitation of amount did not apply in

those cases ; Fales v. Ry.' Co., 32 Fed. G73

;

McDermott v; Ry. Co., 38 Fed. 529, 3 L. R.
A. 455; Frishman v. Ins. Co., 41 Fed. 449;
but it was finally settled by the supreme
court that the limitation applies in this as
in other cases ; In re Pennsylvania Co., 137
U. S. 451, 11 Sup. Ct. 141, 34 L. Ed. 738.

Provisions are also continued by Chapter
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III for the removal of causes in which civil

rights were denied, as previously provided
in section 641, of suits against revenue of-

ficers as in section 643, or by aliens against
civil officers of the United States as in sec-

tion 644. In all cases, the removal is, of
course, to the district courts in lieu of the
circuit courts, as theretofore.

The proceeding for removal Is by petition

filed in the state court, upon which an order
is made, if the case is within the act, direct-

ing the removal, upon the filing of a bond,
with surety, for entering a copy of the rec-

ord in the circuit court, where the case pro-

ceeds as if originally commenced therein ; if

improperly removed it may be j-emanded to

the state court and there proceeded with.

The proceedings under the act of 1887 are
generally of the same character as those un-
der the preceding acts, and, as a rule, the
decisions under the latter are applicable,

with the exception, of course, of cases relat-

ing to the construction of acts repealed and
not supplied by subsequent legislation.

The procedure for removal is prescribed
in section 29, Jud. Code, and those for dis-

missing or remanding a case improperly re-

moved are in section 27. Section 38 pre-

scribes that the federal court shall proceed
In a suit removed as if it had been originally

commenced in that court. Section 39 pro-
vides for securing the record by certiorari

when a proper return is not made by the
state court.

The removal acts are not penal and there-
fore not subject to any rule of strict con-
struction ; they are not in derogation of any
right to a trial in a state court, as there is no
such right; the rule of construction is that
applied to other statutes giving jurisdiction

;

Woolridge v. McKenna, 8 Fed. 650; but the
act of 1887 is to be construed with reference

to its evident restrictive intent, and more
strongly against one seeking to avoid its re-

quirements; Dwyer v. Teshall, 32 Fed. 497;
and this, as all other cases of construction,
applies to the present law under section 291,
which provides that the Code is to be treated
as a continuation of the previous act and not
as a new enactment
The right to remove is no more a vested

right than the right to trial in the state
court, and may therefore be taken away at
Will by congress; Manley v. Olney, 32 Fed.
70S.

The cognizance over cases removed to the
federal court has been referred to the appel-
late jurisdiction ; on the ground that the
suit is not instituted In that court by original

process ; Martin v. Hunter's Lessee, 1 Wheat.
(U. S.) 304, 4 L. Ed. 97 ; but this jurisdiction

has been more accurately characterized as
"original jurisdiction acquired indirectly by

a removal from ' the state court" ; Dennis-
town V. I?raper, 5 Blatchf. 336, Fed. Cas. No.

3,804.

The federal jurisdiction attaches on the fil-

ing of the bond and petition ; Crehore v. By.

Co., 131 U. S. 243, 9 Sup. Ct. C92, 33 L. Ed.
144. The validity of the legislation on this

subject has been repeatedly affirmed ; Gaines
V. Fuentes, 92 U. S. 10, 23 L. Ed. 524 ; Ten-
nessee V. Davis, 100 U. S. 257, 25 L. Ed. 648;

Strauder v. West Virginia, 100 U. S. 303, 25
L. Ed. 664; State v. Hosldns, 77 N. C. 530;

Baltimore & O. R. Co. v. Gary, 28 Ohio St.

208. And It has been further decided that

when the terms upon which the right i»

given have been complied with, the right of

removal cannot be defeated by state legisla-

tion; Home Ins. Co. v. Morse, 20 Wall. (U.

S.) 445, 22 L. Ed. 365. It has been said that

a st^te has the right to impose conditions,

not in conflict with the constitution or the

laws of the United States, on the transaction

of business within its territory by a foreign

corporation, or having given a license, to re-

voke it with or without cause ; and that it

may therefore require foreign corporations to

forego their right of removal, or cease to do
business within the state ; Doyle v. InS. Co.,

94 U. S. 535, 24 L. Ed. 148 ; State v. Doyle, 40
Wis. 220, 22 Am. Rep. 692.

But in Barron v. Burnside, 121 U. S. 186, 7
Sup. Ct. 931, 30 L. Ed. 915, it was said that

the point decided in Doyle v. Ins. Co., 94 U.

S. 535, 24 L. Ed. 148, was expressly limited

to the principle that an injunction would not

be granted to. restrain the action of state

officers in such case; and it is settled that

any legislation by the states intended to de-

feat the right of removal or to require from
foreign corporations a stipulation in advance
that they will not exercise it, is unconstitu-

tional and void; id.; Southern Pac. Co. v.

Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L.

Ed. 942; Hemdon v. R. Co., 218 U. S. 135,

30 Sup. Ct. 633, 54 L. Ed. 970 ; Roach v. E.

Co., 218 U. S. 159, 30 Sup. Ct. 639, 54 L. Ed.

978 ; Com. v. Coal Co., 97 Ky. 2.38, 30 S. W.
608 ; Erie R. Co. v. Stringer, 32 Ohio St 468

;

or by a state law providing a special remedy
In its own courts; Mason v. Boom Co., 3

Wall. Jr. 252, Fed. Cas. No. 9,232 ; nor can

the right of removal be defeated by agree-

ment of parties; Hobbs v. Ins. Co., 56 Me.

417, 96 Am. Dec. 472. But a state statute

providing that if a foreign corporation shall

remove cases to the United States courts the

license to do business shall be revoked, is not
unconstitutional; Security MutrL. Ins. Co.

V. Prewitt, 202 U. S. 246, 26 Sup. Ct 619, 50
L. Ed. 1013, 6 Ann. Cas. 317.

See Jdeismction.
Formerly the right of removal was given

to either party without regard to the posi-

tion occupied as plaintifC or defendant ; Mey-
er V. Const. Co., 100 U. S. 457, 25 L. Ed. 593;

but under the act of 1887 this right is In most
cases given to the defendant only, the ex-

ception being where citizens of the same
state claim land under grants from different

states and the defendant must be a non-resi-

dent; Martin v. Snyder, 148 U. .S. 663, 13

Sup. Ct. 706, 37 L. Ed. 602; but a case is not

removable from the state court on the ground
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of citizenship, unless both at the commence-
ment of the action, and also when the re-

moval Is asked, the defendants are citizens

of a state other than the one of which the

plaintiff is a citizen ; Kellam v. Keith, 144

U. S. 568, 12 Sup. Ct. 922, 36 L. Ed. 544 i

Young V. Ewart, 132 U. S. 267, 10 Sup. Ct.

75, 33 L Ed. 352. Some question has arisen

as to which party is to be considered the

plaintiff in proceedings for the exercise of

the right of eminent domain, and if, by local

practice, the landowner is the plaintiff, he
cannot remove ; Mt. Washington Ry. Co. v.

Coe, 50 Fed. 637 ; Hudson River R. & T. Co.

V. Day, 54 Fed. 545.

By a proviso at the end of the Jud. Code, §

26, no case arising under the Employers' Lia-

bility Act of April 22, 1908, can be removed
to a federal court and this was enforced by
a remand of such case to the state court upon
the ground that under the Jud. Code con-

sidered as a whole, including the proviso, the

right of removal did not exist in such case

;

Lee V. Ry. Co., 193 Fed. 685 ; on any ground
whatever; Hulac v. Ry. Co., 194 Fed. 747;
McChesney v. R. Co., 197 Fed, 85; and the
same result was reached in the Second Em-
ployers' Liability Cases, Mondou v. R. Co., 223
U. S. 1, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R.
A. (N. S.) 44, where, after quoting from the
Employers' Liability Act of 1908, as amended
in 1910, the provision that the jurisdiction of

the federal courts is made "concurrent with
that of the several states, and no case arising

under this act and brought in any state court

of competent jurisdiction shall be removed
to any court of the United States," the court

added that the amendment, as appears by its

language, instead of granting jurisdiction to

the state courts, presupposes that they al-

ready possess it.

Where several are sued as partners and
only one has been served, he is not precluded
from removal by the non-joinder of the others

In the removal proceedings ; Tremper v.

Schwabacher, 84 Fed. 413. Where one may
sue either one of two parties and he chooses

to sue both, he may do so, though his mo-
tive in joining them is to prevent a removal

to a federal court ; Deere, Wells & Co. v. Ry.

Co., 85 Fed. 876.

A suit between a state and citizens of an-

other state cannot be removed on the ground

of citizenship ; Stone v. South Carolina, 117

U. S. 430, 6 Sup. Ct 799, 29 L. Ed. 962 ; Pos-

tal Telegraph Cable Co. v. Alabama, 155 U. S.

482, 15 Sup. Ct. 192, 39 L. Ed. 231 ; State v.

Trustees of University, 65 N. C. 714, Fed. Cas.

No. 10,318; Connecticut v. Adams, 9 Ohio C.

O. 21, 6 O. C. D. 46. Nor a suit between a

state and a foreign corporation ; Arkansas v.

Kansas & T. Coal Co., 183 U. S. 185, 22 Sup.

Ct. 47, 46 L. Ed. 144 ; but in a suit by rail-

road commissioners to restrain a railroad

company from violating the law and a late

order of the commissioners the state is not

the real party plaintifC so as to preclude a re-

moval, although it Is contingently liable for

costs; Missouri, K. & T. Ry. Co. v. Ware-
house Com'rs, 183 U. S. 53, 22 Sup. Ct. 18, 46

L. Ed. 78 ; and the mere presence on the rec-

ord of a state as a party plaintiff, will not

defeat removal, if it appears that the state

has no real interest; Ex parte Nebraska, 209

U. S. 4.36, 28 Sup. Ct 581, 52 L. Ed. 876.

Corporations existing by virtue of acts of

congress may remove to the federal courts

actions brought against them in the state

courts, on the ground that they are "suits

arising under the laws of the United States"

;

Supreme Lodge of Knights of Pythias v. HUl,

76 Fed. 468, 22 C. C. A. 280.

As to the status of corporations as non-

residents, see Patch v. R. Co., 207 U. S. 277,

28 Sup. Ct. SO, 52 L. Ed. 204, 12 Ann. Cas.

518; Martin's Adm'r v. R. Co., 151 U. S. 673,

14 Sup. Ct 533, 38 L. Ed. 311. "Citizens,"

as used In the removal laws and Jurisdiction-

al statutes, means residence with the inten-

tion of permanently remaining in a particular

place ; Harding v. Standard Oil Co., 182 Fed.

421. Where there is no separable contro-

versy, the cause can not be removed on the

ground of diversity of citizenship unless all

the defendants are non-residents of the state

in which it Is brought, notwithstanding that
the plaintiff Is a citizen of a different state

from any of the defendants ; Parkinson v.

Barr, 105 Fed. 81. The removal provisions

in the Judicial Code, § 28, though available

as between citizens of states, are not so to

citizens of territories ; Anaconda Copper Min.

Co. V. Copper Co,, 200 Fed. 808.

The diversity of citizenship at the com-
mencement of the action must appear from
the petition; Stevens v. Nichols, 130 U. S.

230, 9 Sup. Ct 518, 32 L. Ed. 914 ; La Confl-

ance> Compagnie Anonyme D'Assurance v.

Hall, 137 U. S. 61, 11 Sup. Ct. 5, 34 L. Ed.

573; and if it does not it cannot be supplied

by amendment; Fife v. Whittell, 102 Fed.

537; though imperfect statements may be
amended; Crehore v. R. Co., 131 U. S. 240,

9 Sup. Ct 692, 33 L. Ed. 144. Diversity of
citizenship must be shown to have existed

when the suit was commenced, as well as at

the time of the application for removal ; Wil-
son V. Giberson, 124 Fed. 701; Kellam v.

Keith, 144 U. S. 568, 12 Sup. Ct. 922, 36 L
Ed. 544. A federal court cannot acquire ju-

risdiction by removal on the ground of di-

versity of citizenship where neither of the
parties is a resident of the district and there

is no consent or waiver of rights ; Southern
Pac. Co. V. Burch, 152 Fed. 168, 82 C. C. A.

34; Yellow Aster Min. & Mill. Co. v. Crane
Co., 150 Fed. 5S0, 80 C. C. A. 566; Bottoms
V. B. Co., 179 Fed. 318; Goldberg-Bowen &
Co. V. Ins. Co., 152 Fed. 831 ; and in such case

the action should, oil plaintiff's motion, be
remanded; Turk v. R. Co., 193 Fed. 252.

Where an alien sues a citizen in a state court
in the district of the latter's residence, the

cause is not removable unless, a federal ques-
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tlon Is presented; H. J. Decker, Jr., & Co. v.

R. Co., 189 Fed. 224.

A suit between plaintiffs who are citizens

of different states, and a defendant which is

a corporation of a state other than the state

in which the suit is brought, is not removable
on the ground of diversity of citizenship un-

det section 28, of the Judicial Code ; Puget
Sound S. M. Works v. R. Co., 195 Fed. 350.

Application for removal must be before

the plea is due; and this means at or be-

fore the time when the defendant is re-

quired by the laws of the state to answer
or plead to the merits; Wilson v. R. Co., 82

Fed. 15 ; and the time is not extended by de-

lay in taking judgment or default for want
of plea ; Kansas City, Ft. S. & M. R. Co. v.

Daughtry, 138 U. S. 298, 11 Sup. Ct. 306, 34

L. Ed. 963 ; nor can it be by stipulation of

the parties or by the discretionary action of

the judge in a particular case; Fox v. R. Ca.,

80 Fed. 945.

When the petition and bond are filed, the

state court is without authority to proceed

further; Marshall v. Holmes, 141 U. S. 589,

12 Sup. Ct 62, 36 L. Ed. 870.

The court will not permit any fraud on the

law either to prevent removal or to secure It,

and the joinder of a party for this purpose

will not be allowed to prevent a removal;

Crawford v. R. Co., 130 Fed. 395; Kelly v.

Ry. Co.,' 122 Fed. 286 ; but where there is a

joint cause of action against both defendants,

the cause cannot be removed even though to

prevent it was the real purpose of the join-

der; Armstrong v. R. Co., 192 Fed. 608;
Evansberg v. Insurance Stove R. & F. Co.,

168 Fed. 1001 ; and where, under the settled

law of the state, the defendants were jointly

liable it will not be treated as a fraudulent

joinder ; Chicago, B. & Q. R. Co. v. WlUard,
220 U. S. 413, 31 Sup. Ct. 460, 55 L. Ed. 521.

All the facts essential to federal jurisdic-

tion must appear on the record ; Tod v. Ry.

Co., 65 Fed. 145, 12 C. O. A. 521, 22 U. S.

App. 707. They must appear from the plain-

tiff's statement where that is the ground of

removal, and cannot be supplied by statement

in the petition for removal or subsequent

pleadings; Postal Telegraph Cable Co. v.

Alabama, 155 U. S. 482, 15 Sup. Ct 192, 39 L.

Ed. 231 ; Oregon Short Line & U. N. Ry. Co.

V. Skottowe, 162 U. S. 490, 16 Sup. Ct. 869, 40

L. Ed. 1048. A prima facie case must be

shown by the record; Stone v. S. CaroUna,

117 U. S. 430, 6 Sup. Ct. 799, 29 L. Ed. 962.

If a cause removed is not remanded when
it might be, and proceeds without objection

to judgment, the latter remains in force until

vacated ; Des Moines Nav. & R. Co. v. Home-
stead Co., 123 U. S. 552, 8 Sup. Ct 217, 31

L. Ed. 202. One who petitions for or con-

sents to removal cannot afterwards object to

it as not asked for in time ; Connell v. Smil-

ey, 156 U. S. 335, 15 Sup. Ct 353, 39 L. Ed.

443. If a cause Is removed and the circuit

court decides It has no jurisdiction, It re-

munds and does not dismiss; Cates v. Allen,

149 U. S. 452, 13 Sup. Ct. 883, 977, 37 L. Ed.

804.

A state court may take cognizance of a suit

brought by the state in its own courts against

citizens of other states, subject to the right

of the defendant to have such suit removed
and subject also to the appellate jurisdiction

of the supreme court of the United States;

Plaquemines Tropical Fruit Co. v. Henderson,
170 U. S. 511, 18 Sup. Ct 685, 42 L. Ed. 1126.

Where the state court denies the motion
for removal but the record is nevertheless

filed In the circuit court, which proceeds to a
hearing and then remands, the order refus-

ing removal works no prejudice, and the er-

ror, if any, is Immaterial; Missouri P. R.

Co. V. Fitzgerald, 160 U. S. 556, 16 Sup. Ct
389, 40 L. Ed. 536.

Actual removal subjects the defendants to

the jurisdiction of the federal court and is

a waiver of privileges claimed by pleas in

abatement, hut the mere filing a petition in

the state court is not a waiver of exception

to its jurisdiction; Hinds v. Keith, 57 Fed.

10, 6 C. C. A. 231, 13 U. S. App. 222.

An order of the circuit court remanding
a case to a state court was, at the time of

the enactment of the Judicial Code, not re-

viewable by the supreme court by any direct

proceeding; Powers v. R. Co., 169 U. S. 92,

18 Sup. Ct 264, 42 L. Ed. 673. And such

order was held not reviewable prior to the

.act of March 3, 1875, because such order was
not affinal judgment or decree, but by that

act it was expressly made reviewable. By
the act of March 3, 1887, however, it was
provided that no appeal or writ of error

from the decision of the circuit court re-

manding the case should be allowed, and un-

der this state of the law it was held that the

action of the circuit court was final; Mis-

souri P. R. Co. V. Fitzgerald, 160 U. S. 556,

580, 16 Sup. Ct. 389, 40 L. Ed. 536, followed

In McLaughlin Bros. v. Hallowell, 228 U. S.

278, 33 Sup. Ct. 465, 57 L. Ed. 835. The Ju-

dicial Code does not seem to change the con-

ditions created by the act of 1887, and at

all events, inasmuch as the appellate juris-

diction of both the circuit court of appeals

and the supreme court Is only from final

judgments or decrees, the subject seems to

be remitted to the condition in which It was
prior to the act of March 3, 1875, as decided

in Missouri P. Ry. v. Fitzgerald, supra. In

both cases cited it was also held that the

order to remand could not be reviewed on ap-

peal or error from the state court, inasmuch

as that court could not be held to have decid-

ed against a final right when it merely recog-

nized the decision of the federal court as con-

clusive and acted upon it The act of 1887

(re-enacted Aug. 13, 1888) it was held, took

away the inherent power of the supreme
court to relieve by mandamus when a case,

removed from a state court, was Improperly

remanded; In re Pennsylvania Co., 137 U.
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S. 451, 11 Sup. Ct. 143, 34 L. Ed. 741. The
defendant may waive defects In removal
proceedings if jurisdiction actually exists,

and if he does so, the court vclU not of its

own motion inquire into the regularity of the

proceedings ; MaCkay v. Development Co.,

229 U. S. 173, 33 Sup. Ct 638, 57 L. Ed. 1138

;

but when the state court afeserts jurisdiction

after a proper application for removal, the

question is not waived by the party entitled

to the removal by reason of his appearing

and contesting the matter in dispute ; Home
L. Ins. Co. V. Dunn, 19 Wall. (U. S.) 214, 22

L. Ed. 68; Meyer v. Const. Co., 100 U. S.

457, 25 L. Ed. 593 ; National Steamship Co. v.

Tugman, 106 U. S. 118, 1 Sup. Ct. 58, 27 L.

Ed. 87. He may take an appeal, should the

decision be against him, to the highest court
of the state, save the question of removal
on the record, and failing there, to the su-

preme court of the United States ; Oakley v.

Goodnow, 118 U. S. 43, 6 Sup. Ct. 944, 30
L. Ed. 61 ; Baltimore & O. E. Co. v. Koontz,
104 U. S. 5, 26 L. Ed. 643. In the event of

his obtaining a decision in favor of removal
there, the judgment of the state court vrill be
reversed and an order made to transfer the
case to the circuit court for trial on the mer-
its; Gaines v. Fuentes, 92 U. S. 10, 23 L.

Ed. 524. If a cause be improperly removed
and the circuit court entertains jurisdiction

improperly, its judgment will be reversed by
the supreme court with directions to the cir-

cuit court to remand the same to the state

court;' Knapp v. R. Co., 20 Wall. (U. S.) 117,

22 D. Ed. 328.

The denial by a state court of an applica-
tion to amend a petition for removal is not
a denial of a right secured by the constitu-

tion of the United States ; Stevens's Adm'r v.

Nichols, 157 U. S. 370, 15 Sup. Ct. 640, 39 L.

Ed. 736.

When a suit over which a state court has
full jurisdiction in equity is removed to a cir-

cuit court on the ground of diverse citizenship,

and it appears that the courts of the United
States have no jurisdiction in equity over
such a controversy, the cause should be re-

manded to the state court, instead of dismiss-

ing it for want of jurisdiction ; Cates v. Al-

len, 149 U. S. 451, 13 Sup. Ct 883, 977, 37 L.

Ed. 804.

A bill in equity to reach partnership prop-
erty and set aside judgments confessed by
fraud, presented a single controversy as to

all defendants and could not be removed by
one for diversity of citizenship ; Graves v.

Corbin, 132 U. S. 571, 10 Sup. Ct. 196, 33 L.

Ed. 462 ; so also of a bill to prevent the pay-

ment of county bonds alleged to be invalid

where some bondholders were citizens of the

same state with the plaintiffs and others who
sought to remove of a different state ; Brown
v. Trousdale, 138 U. S. 389, 11 Sup. Ct 308,

34 L. Ed. 987 ; so of a bill to recover posses-

sion of town bonds where the bailee is a
necessary party and a citizen of the same

state; Wilson v. Oswego Tp., 151 U. S. 56, 14

Sup. Ct 259, 38 L. Ed. 70. On© of two corpo-

rations sued jointly in a state court for tort,

though pleading severally, cannot remove the

case on the ground of a separable controver-

sy; Louisville & N. R. Co. v. Wangelin, 132

U. S. 599, 10 Sup. Ct 203, 33 L. Ed. 474; so

of a complaint against a corporation and
its agents individually for damages for pol-

luting a stream, and seeking a remedy against

them jointly, though they answer separately

with separate defences; Plymouth G. Min.

Co. V. Canal Co., 118 U. S. 264, 6 Sup. Ct
1034, 30 L. Ed. 232. To remove upon the

ground of separable controversy, the case

must be capable of separation into two or

more independent suits, one of which is whol-

ly between citizens of different states In the

sense that it may he fully determined as be-

tween them without the presence of the other

parties to the record ; Barth v. Coler, 60 Fed.

466, 9 C. C. A. 81, 19 U. S. App. 646 ; Mit-

chell V. Smale, 140 U. S. 406, 11 Sup. Ct
819, 840, 35 L. Ed. 442 ; see Merchants' Cot-

ton Press & Storage Co. v. Ins. Co., 151 id.

368, 14 Sup. Ct 367, 38 L. Ed. 195 ; but sep-

arate defences do not create separate contro-

versies within the meaning of the removal
act ; Graves v. Corbin, 132 U. S. 571, 10 Sup.
Ct. 196, 33 L. Ed. 462 ; Little v. Giles, 118 U.
S. 596, 7 Sup. Ct 32, 30 L. Ed. 269; and a
defendant cannot make an action several

which plaintiff elects to make joint; Little v.

Giles, 118 U. S. 596, 7 Sup. Ct 32, 30 L. Ed.

269; Torrence v. Shedd, 144 U. S. 527, 12

Sup. Ct. 726, 36 L. Ed. 528.

The right of removal under the Judicial

Code, § 31, formerly R. S. § 641, is author-
ized only upon petition setting forth infrac-

tions of the fourteenth amendment to the
constitution previous to the trial and final

hearing of the cause, and has no applicabil-

ity to those occurring after the trial or final

hearing has commenced. This section was
drawn only with reference to state action,

and has no reference to individual viola-

tions of rights; Virginia v. Rives, 100 U. S.

313, 25 L. Ed. 667. The right of removal un-
der R. S. § 641, exists only in the special

cases mentioned in it, and in the absence of
the denial or inability to enforce in the judi-

cial tribunals of the state the equal civil

rights of citizens, does not embrace cases in

which a right is denied by judicial action
during trial, or in the sentence or mode of
its execution; Gibson v. Mississippi, 162 U.
S. 565, 16 Sup. Ct 904, 40 L. Ed. 1075, where
it was held, following Neal v. Delaware, 103
U. S. 370, 26 L. Ed. 567, that a removal was
not authorized by the exclusion of negroes
because of tfieir race from service on grand
juries.

A suit cannot be removed on the ground of

prejudice or local Influence, unless all the
opposing parties are citizens of the state in

which suit was brought, which state must
also be other than that of which the peti-
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tioners are citizens ; Cambria Irou Co. v.

Asliburn, lis U. S. 54, 6 Sup. Ct. 929, 30 L. Ed.

.60; or under the act of 1887, -whefe tliere is

no separable controversy, and in such case

the petition and affidavit must show facts,

not mere conclusions ; P. Schwenk & Co. v.

Strang, 59 Fed. 209, 8 C. C. A. 92, 19 U. S.

App. 300. Wihether the controversy is sepa-

rable will be determined from the allegations

of the bill ; Graves v. Corbin, 132 U. S. 571,

10 Sup. Ct. 196, 33 L. Ed. 462 ; and such case

may be removed by the defendant having the

separable controversy; Chicago, R. I. & P.

Ry. Co. V. Martin, 178 U. S. 245, 20 Sup. Ct.

854, 44 L. Ed. 1055. But one of several tort-

feasors cannot remove on the ground of a

separable controversy; Chesapeake & O. Ry.

Co. V. Dixon, 179 U. S. 131, 21 Sup. Ct. 67,

45 L. Ed. 121.

If the petition Is filed by the final hearing

it is in time ; Schraeder Min. Co. v. Packer,

129 U. S. 688, 9 Sup. Ct. 385, 32 L. Ed. 760.

The motion cannot be made ew parte;

Schwenk & Co. v. Strang, 59 Fed. 209, 8 C.

C. A. 92 ; Lawson v. R. Co., 112 N. 0. 396,

17 S. E. 169. The application is too late aft-

er a third trial in the state court; Fisk v.

Henarie, 142 U. S. 459, 12 Sup. Ct. 207, 35 L.

Ed. 1080 ; it may be at any time before the

first trial; In re Cilley, 58 Fed. 980; De-
troit V. Ry. Co., 54 Fed. 7. The matter in

dispute in a case removed for pre,1udice, etc..

must exceed the jurisdictional amount ; In
re Pennsylvania Co., 1.37 U. S. 451, 11 Sup.
Ct 141, 34 L. Ed. 738; Tod v. Ry. Co., 65
Fed. 145, 12 C. C. A. 521, 22 U. S. App. 707

;

Bierbower v. Miller, 30 Neb. 161; though it

was at first a matter of some controversy

whether the jurisdictional limit of amount
applied to these cases, and there were de-

cisions that it did not; Fales v. Ry. Co., 32

Fed. 673 ; McDermott v. Ry. Co., 38 Fed. 529,

3 L. R. A. 455 ; Frishman v. Ins. Co., 41 Fed.
449. In such case the defendant should ob
tain an order from the federal court for the
removal, file that order in the state court, and
take from it a transcript which should be
filed in the federal court ; Pennsylvania Co.

V. Bender, 148 U. S. 255, 13 Sup. Ct. 591, 37
L. Ed. 441. All issues of fact upon petition

for removal for prejudice or local influence

must be tried in the circuit court ; Burling-

ton, C. R. & N. Ry. Co. v. Dunn, 122 U. S.

513, 7 Sup. Ct 1262, 30 L. Ed. 1159.

In cases under R. S. § 643, the jurisdiction

of the state court is taken away only after

the petition for removal is filed in the circuit

court and a writ of certiorari or of habeas
corpus cum causa issued and served ; Vir

ginia v. Paul, 148 U. S. 107, 13 Sup. Ct 536,

37 L. Ed. 386. \

The jurisdiction of the fedciral court must
rest on that of the state court from which

it was removed ; Zikos v. R. & Nav. Co., 179

Fed. 893 ; and hence by removal the federal

court cannot acquire jurisdiction of a cause

of which the state court was without it; R.^

J. Darnell, Inc., v. R. Co., 190 Fed. 656 ; as

where the action was to enforce rights under
the interstate commerce acts, the state court,

being without jurisdiction of the subject

matter, the federal court could not acquire

it by removal; Auracher v. R. Co., 102 Fed.

1; Sheldon v. R. Co., 105 Fed. 785 ; that the

state law requires questions of law and fact

involved to be brought into a state court by

appeal instead of by process does not affect

the right of removal ; Terre Haute v. R. Co.,

106 Fed. 545.

To be removable the cause must be one of

which the federal court might have exercised

original jurisdiction; Ex parte Wisner, 203

U. S. 449, 457, 27 Sup. Ct. 150, 51 L. Ed. 264

;

In re Winn, 213 U. S. 458, 29 Sup. Ct. 515,

53 L. Ed. 873 ; Canary Oil Co. v. Asphalt &
Rubber Co., 182 Fed. 663 ; Anderson v. Sharp,

189 Fed. 247 ; Younts v. Tel. & Tel. Co., 192

Fed. 200; Waterman v. Ry. Co., 199 Fed.

667 ; but though the action was not original-

ly cognizable in the federal courts, controver-

sies therein may arise between the parties

which would pre-sent grounds for removal;

West Virginia v. King, 112 Fed. 369.

Proceedings in a probate court to deter-

mine whether the property of a deceased

person is separate or community property,

cannot be removed to a federal court, though

the opposing parties are citizens of different

states. The federal courts have no jurisdic-

tion of proceedings for the administration of

decedent's estates, either original or, by re-

moval; Clark V. Guy, 114 Fed. 783; and see

ESECUTOBS AND ADMINISTRATORS; and they

will not interfere with the custody of the es-

tate of a deceased person by the state probate

court in which proceedings are pending for

administration; In re Foley, 80 Fed. 949.

But a suit for a claim against the estate of

a decedent is within its jurisdiction ; Amer.

Baptist Home Miss. Soc. v. Stewart 192 Fed.

976, and is removable although the claim

was originally filed in the [irobate court;

Schneider v. Eldredge, 125 Fed. 638. A suit

before a justice of the peace who, under

the state constitution, is clothed with judi-

cial powers, is removable if the other ele-

ments of jurisdiction concur ; Katz v. Mfg.

Co., 150 Fed. 684.

A proceeding by mandamus to compel the

register of the transfer of stock may be re-

moved ; Washington Imp. Co. v-. Ry. Co.,

Fed. Cas. No. 17,242 ; but not one on a plea

which raises the issue of title to an office;

State V. Johnson, 29 La. Ann. 399 ; nor an

action in the nature of quo warranto to deter-

mine the title to office of presidential elec-

tors ; State v. Bbwen, 8 S. C. 382. Suits by

attachment may be removed; Barney v. Bank,

5 Blatchf. 107, Fed. Cas. No. 1,031; eject-

ment suits ; Ex parte Turner, 3 Wall. Jr.

258, Fed. Cas. No. 14,245; a billin equity to

reform an insurance policy ; Charter Oak
Fire Ins. Co. v. Ins. Co., 6 Blatchf. 208, Fed.
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Cas. No. 2,623; a suit to annul a will;

Gaines v. Fuentes, 92 U. S. 10, 23 L. Ed. 524

;

a railway foreclosure suit; Scott v. R. Co.,

6 Biss. 529, Fed. Cas. No. 12,527 ; a condem-
nation proceeding; Searl v. School Dist. No.

2, .124 U. S. 197, 8 Sup. Ct. 460, 31 L. Ed.
415; a suit against a marshal for trespass
for goods taken on attachment; Bock v.

Perkins, 139 U. S. 628, 11 Sup. Ct. 677, 35
L. Ed. 314 ; where the controversy Involved

the authority of the land department to

grant a patent; Mitchell v. Smale, 140 U.
S. 406, 11 Sup. Ct. 819, 840, 35 L. Ed. 442

;

a proceeding to seize and sell a vessel under
a mortgage ; W. G. Coyle & Co. v. Stern, 193

Fed. 582, 113 C. C. A. 450; a proceeding to

condemn a right of way for a railroad

;

South Dakota Cent. R. Co. v. R. Co., 141 Fed.

578, 73 C. C. A. 176; a suit to compel an
executor to assent to a legacy; Camp v.

Field, 189 B'ed. 285; an avpesd to the state

court from the decision of the state engi-

neer by one desiring to appropriate water
from a stream : Waha-Lewiston Land & Wa-
ter Co. V. Irr. Co., 158 Fed. 137: a similar

appeal from the award of commissioners to

award damages for opening streets; Terre
Haute V. R. Co., 106 Fed. 545 ; or a proceed-

ing in a state court to assess such damages

;

Kirhy v. R. Co., 106 Fed. 551; or to con-

demn private property for a public use; Fish-

blatt V. Atlantic City, 174 Fed. 196; of a

municipality; Kansas City v. Hennegan, 152

Fed. 249 ; or of a corporation ; Helena Pow-
er Transmission Co. v. Spratt, 146 Fed. 310;

to recover a statutory penalty against a tele-

phone company; Gruetter v. Tel. & Tel. Co.,

181 Fed. 248 ; proceeding in garnishment after

judgment; Baker v. Mill Co., 149 Fed. 612.

But a proceeding in condemnation is not re-

movable until by appeal to a court it has
become a "suit" ; Kaw Valley Drainage Dist.

of Wyandotte County v. Water Co., 186 Fed.

315, 108 C. C. A. 393; but when exceptions

to an award of benefits are filed in the coun-

ty court which has judicial powers, it Is a

suit and removable; Drainage Dist. No. 19,

Caldwell Co., Mo. v. R. Co., 198 Fed. 253.

Actions against national banks or receiv-

ers thereof are removable; Guarantee Co. of

North Dakota v. Hanway, 104 Fed. 369, 44

C. C. A. 312 ; as also suits against or for the

acts of United States officers ; Woods v.

Root, 123 Fed. 402, 59 C. C. A. 206 ; Bryant
Bros. Co. V. Robinson, 149 Fed. 321, 79 C.

C. A. 259 ; but to render such case remova-
ble the cause of action must have some con-

nection with official duties; People's U. S.

Bank v. Goodwin, 162 Fed. 937 ; and the mere
fact that defendant is a United States officer

and claims to have been acting under an act

of congress Is not alone sufficient ; Stan-

field v. Water Users' Ass'n, 192 Fed. 596;

but a criminal prosecution for an assault

committed in repelling an attack upon a
posseman is removable under section 33 Judi-

cial Code; Com. of Virginia v. De Hart, 119

Fed. 626.

A suit in equity which appears on the face

of the bill to have the effect of obstructing

or defeating the enforcement of a judgment

of a federal court is removable as, involving

a federal question; Cornue v. Ingersoll, 176

Fed. 194, 99 C. C. A. 548. But when a propo-

sition, claimed to raise a federal question,

has been definitely decided by the supreme
court, it ceases to be such within the removal

act; Arkansas v. R. Co., 134 Fed. 106. It

must appear from the pleadings that the case

is one which involves a federal question,

where Its removal is sought upon that

ground ; Minnesota v. Securities Co., 194 U.

S. 48, 24 Sup. Ct. 598, 48 L. Ed. 870. See
Feueral Question. A suit to recover a pen-

alty for a violation of the rules of a state

railroad commission, being of a criminal na-

ture, is not removable; Arkansas v. R. Co.,

173 Fed. 572 ; nor an action of mandamus,
though under a statute damages may be re-

covered ; Mystic Milling Co. v. Ry. Co., 132

Fed. 289; Kelly v. Grand Circle, Women of

Woodcraft, 129 Fed. 830; nor a proceeding
before- a state board of control to determine
water rights: In re Silvies River, 199 Fed.

495. An action of tort against several de-

fendants for a conspiracy cannot be removed
by a part of them; Ex parte Andrews, 40
Ala. 639.

A foreign attachment on which a suit in
equity is brought to establish the claim and
enforce the lien Is removable on the ground
of diversity of citizenship where the requi-

site facts appear; Craddock v. Fulton, 140
Fed. 426.

A motion under a state statute as to cor-

porations, for executions against a stockhold-

er, cannot be removed; Webber v. Hum-
phreys, 5 Dill. 223, Fed. Cas. No. 17,326. Nor
can an appeal under a state law from as-

sessment of taxes ; Upshur Co. v. Rich, 135
U. S. 407, 10 Sup. Ct 651, 34 L. Ed. 196;
or a writ of habeas corpus (under act of

1875) ; Kurtz v. Moffitt, 115 U. S. 487, 6 Sup.
Ct. 148, 29 L. Ed. 458.

Where the suit Is In its nature an equita-
ble proceeding, it must proceed as such in
the federal court, and in accordance with the
niles governing equity cases In such court
without regard to the system in the state
court; Neves v. Scott, 13 How. (U. S.) 268,
14 L. Ed. 140; Green v. Custard, 23 How.
(U. S.) 484, 16 L. Ed. 471. Where the suit
unites legal and equitable questions of re-

lief or defence, a repleader is necessary after
removal; Sands v. Smith, 1 Dill. 290, Fed.
Cas. No. 12,305; Partridge v. Ins. Co., 15
Wall. (U. S.) 573, ^1 L. Ed. 229. The cir-

cuit court may issue a certiorari to bring in

the record from the state courts. This was
provided by the act of 1875 (18 Stat. L. 470)
and not repealed by the act of 1887; but a
certiorari is not an essential part of the pro-
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ceeding and need only be resorted to if nec-

essary to procure the record; Scott v. B.
Co., e.Biss. 529, Fed. Gas. No. 12,527. The
circuit court may enjoin further proceed-
ings in the state court: Abeel v. Culberson,
56 Fed. 329 ; French v. Hay, 22 Wall. (U. S.)

250 note, 22 L. Ed. 857, where it was held

that the prohibition against injunctions by
federal courts touching proceedings in the

state courts has no application to such cases.

See Dillon, Removal of Causes (Black's

ed.) ; Unpted States Couets.

REMOVE. To move away from the posi-

tion occupied; to displace. South v. Com'rs
of Sinking Fund, 86 Ky. 190, 5 S. W. 567.

To change place in any manner ; to go from
one place to another. First Soc. of Water-
bury V. Piatt, 12 Conn. 186.

REMOVER. In Practice. A transfer of a
suit or cause out of one court into another,

which is effected by writ of error, certiorari,

and the like. 11 Co. 41..

REMUNERATION. Reward; recompense;
salary. Dig. 17. 1. 7. See 1 Q. B. Div. 663.

RENDER. To yield; to return; to give

again : it is the reverse of prender. See
^tna Life Ins. Co. v. Hesser, T7 la. 387, 42
N. W. 325, 4 L. R. A. 122, 14 Am. St. Rep.
297. ,

A judgment is "rendered" when the court

makes an order therefor ; State v. Biesman,
12 Mont. 11, 29 Pac. 534.

RENDEZVOUS. A place appointed for

meeting. Especially used of places appoint-
ed-for the meeting of ships and their convoy,
and for the meeting of soldiers.

RENDITION. See Fugitive fbom Jus-
tice; Extbadition".

RENEGADE. One who has changed his
profession of faith or opinion. Whart.

RENEW. To make again; as, to renew
a treaty or a covenant. Daggett v. Daggett,
124 Mass. 151.

RENEWAL. A change of something old
for something new; as, the renewal of a
note ; the renewal of a lease. See Novation.

RENOUNCE. To give up a right; for ex-

ample, an executor may renounce the right

of administering the estate of the testator;

a widow, the right to administer to her in-

testate husband's estate.

RENOUNCING PROBATE. Giving up the
right to be executor of a wUl, wherein he has
been appointed to that office, by refusing to

take out probate of such will. 1 Will. Exec.

230, 231. It is usually done by writing filed

in the probate office.

RENOVANT. Renewing. Cowell.

RENT (Lat reditus, a return). A return

or compensation for the possession of some
corporeal inheritance. A certain profit, ei-

ther in money, provisions, or labor, issuing

out of lands and tenements, in return for

their use.

The compensation, either in money, provi-

sions, chattels, or labor, received by the

owner of the soil from the occupant there-

of. Jacks. & Gross, Landl. & T. § 38; Woodf.
Landl. & T. 375.

It has been held that a rent may issue out

of lands and tenements corporeal, and also,

out of them and their furniture, in this case

a dairy farm with its stock and utensils;

Appeal of Vetter, 99 Pa. 52. See, as to fur-

nished -lodgings, 5 B. & P. 224; 5 Co. 16 &.

Some of its eormnon-law properties are

that it must be a profit to the proprietor,

certain in its character, or capable of being

reduced to a certainty, issuing yearly, that

is, periodically, put of the thing granted, and
not be part of the land or thing itself ; Co.

Litt. 47; 2 Bla. Com. 41.

. At common law there were three species

of rent: rent service, where the tenant held

his land by fealty, homage, or other cor-

poral service and a certain rent to which
the right of distress was necessarily inci-

dent ; 3 Kent *461 ; Kenege v. Elliot, 9 Watta
(Pa.) 258 ; rent charge, which was a reserva-

tion of rent, with a clause authorizing its

collection by distress ; and rent seek, where

there was no such clause, but the rent could

only be collected by an ordinary action at

law as by a writ of annuity or writ of as-

size. These distinctions, however, for all

practical purposes, have become obsolete, in

consequence of various statutes both in Eng-

land and in this country, allowing every kind

of rent to be distrained for without distinc-

tion. See Tayl. Landl. & T. § 370; Feudal
Law.
The payment of rent is incident to every

tenancy where the relation of landlord and

tenant subsists, except as to mere tenancies

at will or by sufferance, where this relation

cannot be said to exist And no tenant can

resist a demand for rent unless he shows

that he has been evicted or become otherwise

entitled to quit the premises, and has actual-

ly done so, before the rent in question be-

came due. By the strictness of the common
law, vhen a tenant has once made an agree-

ment to pay rent, nothing will excuse him
from continuing to pay, although the prem-
ises should be reduced to a ruinous condi-

tion by some unavoidable accident of fire,

flood, or tempest; Fowler v. Bott, 6 Mass.

63 ; Bussman v. Ganster, 72 Pa. 285 ; Cowell
V. Lumley, 39 Cal. 151, 2 Am. Kep. 430 ; Hal-

lett V. Wylie, 3 Johns. (N. T.) 44, 3 Am. Dec.

457; Cook v. Anderson, 85 Ala. 99, 4 South.

713 ; Nonotuck Silk Co. v. Shay, 37 111. App.
542.

But this severity of the ancient Isiw has
been somewhat abated in this country, and
in this respect conforms to the more reason-

able provisions of the Code Napol6on, art
1722, which declares that if the thing hired is

destroyed by fortuitous events, during the
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continuance of the lease, the contract of hir-

ing is rescinded, but if it be only destroyed

in part, the lessee may, according to circum-

stances, demand either a diminution of the

rent or a rescission of the contract itself.

The same provision is to be found substan-

tially in the Code of Louisiana, art. 2667, and
in the act of the legislature of New York of

1860, c. 345, § 1. A somewhat similar provi-

sion is found in the laws of Minnesota

;

Laws 1883, c. 100; Roach v. Peterson, 47

Minn. 291, 50 N. W. 80. In South Carolina

and Pennsylvania it was decided that a ten-

ant who had been dispossessed by a public

enemy ought not to pay rent for the time the

possession was withheld from him ; and in

Maryland it has been held that where a hur-

ricane rendered a house untenantable it was
a good, defence to an action for rent. But
these cases are evidently exceptions to the

general rule of law above stated; Bayly v.

Lawrence, 1 Bay (S. C.) 499 ; Fairman v. Fluck,

5 Watts (Pa.) 517. A tenant is not compel-

led to keep and pay rent for a house which,

from defects in its construction, becomes
untenantable and unfit for habitation ; Leon-

ard V. Armstrong, 73 Mich. 577, 41 N. W. 695.

Where land has been swept away or gained

upon by the sea, the lessee is no longer liable

for rent ; Bac. Abr. 63 ; RoUe, Abr. 236.

The right of the lessor to terminate a
lease for non-payment of rent will not give

the lessee any right to avoid the lease or his

liability for agreed rent ; Lehigh Zinc & Iron

Co. V. Bamford, 150 U. S. 665, 14 Sup. Ct.

219, 37 L. Ed. 1215.

The quiet enjoyment of the premises, un-

molested by the landlord, is an implied con-

dition to the payment of rent. If, therefore,

he ousts the tenant from any considerable

portion of the premises, or erects a nuisance
of any description upon or so near to them
as to oblige the tenant to remove, or if the

possession of the land should be recovered by
a third person, by a title superior to that of

the landlord, the dispossession in either case
amounts to an eviction, and discharges the
obligation to pay rent; Gilhooley v. Wash-
ington, 4 N. Y. 217 ; 1 M. & W. 747 ; Hoeve-
ler V. Fleming, 91 Pa. 322 ; Royce v. Guggen-
heim, 106 Mass. 201, 8 Am. Rep. 322 ; Scott

V. Simons, 54 N. H. 426 ; O'Neill v. Manget,
44 Mo. App. 279 ; Richmond v. Cake, 1 App.
D. C. 447. By retaining possession of premis-

es in spite of such acts of his landlord as

would otherwise amount to an eviction, a ten-*

ant waives his right to wlthold the rent ; De
Witt V. Pierson, 112 Mass. 8, 17 Am. Rep. 58.

The entry of a landlord upon demised
premises for the purpose of rebuilding does
not operate as an eviction, where it was vrith

the tenant's assent, and not to his entire ex-
clusion; Heller v. Ins. Co., 151 Pa. 101, 25
Atl. 83.

A tenant's liability for rent Is not affected

by condemnation of part of the leased prem-
ises ; Corrigan v. Chicago, 144 111. 537, 33 N.

Bouv.—181

B. 746, 21 L. R. A, 212 ; but where the estate

of both landlord and tenant In the entire

premises Is extinguished by condemnation,

the obligation to pay rent ceases; Corrigan

V. Chicago, 144 111. 537, 33 N. B. 746, 21 L.

R. A. 212.

As rent issues out of the land, It Is said

to be incident to the reversion, and the right

to demand it necessarily attaches itself to

the ownership, and follows a transfer of the

premises, and the several parts thereof, with-

out the consent of the occupant Every oc-

cupant is chargeable t^ith rent by virtue of

his occupation, whether he be, the tenant or

an assignee of the tenant. The original ten-

ant cannot avoid his liability by transferring

his lease to another, but his assignee is only

liable so long as he remains in possession,

and may discharge himself by the simple act

of assigning over to some one else; Walton

v. Cronly's Adm'r, 14 Wend. (N. Y.) 63;

Farmers' Bank v. Assur. Soc, 4 Leigh (Va.)

69; Streaper v. Fisher, 1 Rawle (Pa.) 155,

18 Am. Dec. 604; 11 Ad. & E. 403; Co. Litt.

46 6. When rent will be apportioned, see -

Appobtionment; Landlord and Tenant.
The day of payment depends, in the first

Instance, upon the contract; if this is silent

in that respect, rent is payable quarterly or

half-yearly, according to the custom of the

country ; but if there be no usage governing

the case, it is not due until the end of the

term. Formerly it was payable before sun-

set of the day whereon it was to be paid, on
the reasonable ground that sufficient light

should remain to enable the parties to count

the money ; but now it is not considered

due until midnight or the last minute of the

natural day on which it is made payable;

Paul's Bx'rs v. Paul, 36 Pa. 272. This rule,

however, may be varied by the custom of dif-

ferent places ; Co. Litt. 202 a; Smith v. Shep-
ard, 15 Pick. (Mass.) 147, 25 Am. Dec. 432.

Under a lease requiring rent to be paid an-

nually on a certain day for a year in ad-

vance, a tenant continuing in possession

three months after that day is liable for the

year's rent; Congregational Soc. v. Rix
(Vt.) 17 Ati. 719. See Fobfeitube; Re-En-
tet; Payment.

Interest accrues on rent from the time It

is due, but cannot be included in a distress;

Gaskins v. Gaskins, 17 S. & R. (Pa.) 390.

When rent is payable In money, it must
strictly be paid in legal-tender money ; with
respect to foreign coin, the lessor may de-

cline to receive it except by Its true weight
and value. Bank-notes constitute part of

the currency of the country, and ordinarily

pass as money, and are a good tender, unless

specially objected to by the creditor at the

time of the offer; Bank of XJ. S. v. Bank,

10 Wheat. (U. S.) 347, 6 L.- Ed. 334. Pay-

ment may be made in commodities, when so

reserved. If the contract specifies a place

of payment, a tender of rent, whether in

money or in kind, must be made at that
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place ; but, if no place Is specified, a tender
of either on the land will be sufficient to

prevent a forfeiture; 16 Term 222; Living-
ston V. Miller, 11 N. Y. 80.

Under an income-tax statute, rent is to

be treated as identical with land; Pollock v.

Trust Co., 158 U. S. 601, 15 Sup. Ct. 912, 39
L. Ed. 1108. An assignment of rent must be
in writing under the statute of frauds ; King
v. Kaiser, 3 Misc. Rep. 523, 23 N. Y. Supp. 21.

See DiSTBESs; Re-entry; Gbound-Rent
;

Replevin; Payment.

RENT CHARGE. A rent reserved with a
power of enfdrcing its payment by distress.

See Rent.

RENT ROLL. A list of rents payable to a
particular person or public body. See Rent.

RENTSECK. A rent collectable only by
action at law in case of non-payment. See
Rent.

RENT SERVICE. A rent embracing some
corporal service attendant upon the tenure of

the land. Distress was necessarily incident

to such a rent. See Rent; Geound-Rent;
Feudal System.

RENTAL. A roll or list of the rents of

au estate, containing the description of the

lands let, the names of the tenants, and oth-

er particulars connected with such estate.

This is the same as rent roll, from which
it is said to be corrupted.

It is commonly used as synonymous with
rent.

RENTE. In French Law. A word nearly

synonymous with our word annuity. Rentes:

Public funds.

RENTE FONCIERE. In French Law. A
rent which issues out of land ; and it is of

its essence that it be perpetual, for if it he
made but for a limited time it is a lease. It

may, however, be extinguished. La. Civ.

Code, art. 2750, 2759; Pothier. See Ground-
Rent.

RENTE VIAGERE. In French Law. An
annuity. La. Civ. Code, art. 2764; Pothier,

Rente, n. 215.

RENTS, ISSUES, AND PROFITS. The
profits arising from property generally. This

phrase in the Vermont statute has been held

not to cover "yearly profits." Bruce v.

Thompsra, 26 Vt. 741.

RENTS' OF ASSIZE. The certain and de-

termined rents of the freeholders and an-

cient copyholders of manors. Brown.

RENUNCIATION. The act of giving up a
right.

It is a rule of law that any one may re-

nounce a right which the law has established

in his favor. To this maxim there are many
limitations. A party may always renounce
an acquired right; as, for example, to take

lands by descent; but one cannot always

give up a future right before it has accrued,

nor the benefit conferred by law, although
such advantage may be introduced only for

the benefit of individuals. The right to ad-
minister upon an intestate estate may be re-

nounced.
For example, the power of making a will,,

the right of annulling a future contract on.

the ground of fraud, and the right of plead-

ing the act of limitations cannot be renounc-
ed. The first, because the party must be left

free to make a will or not; and the latter

two, because the right has not yet accrued.

This term is usually employed to signify

the abdication or giving up of one's country
at the time of choosing another. The act of
congress requires from a foreigner who ap-

plies to become naturalized a renunciation
of all allegiance and fidelity to any foreign
prince, potentate, state, or sovereignty where-
of such alien may at the time be a citizen or

subject. See Citizen; Expatriation; Nat-
uralization.

RENVOI. The act of a state in summari-
l.v reconducting foreign vagabonds, crimi-

nals, etc., to the frontiers of their own state.

The act is justified by the fundamental right

of a state to protect itself against undesira-

ble immigrants from other countries. Chae
Chan Ping v. U. S., 130 U. S. 581, 9 Sup. Ct.

623, 32 L. Ed. 1068. It dlfCers from deporta-

tion or expulsion in that the latter consists

of an order to leave subject to penalties,

whereas renvoi is a forcible conducting of

individuals out of the country. I Opp. § 326,

WhUe a state has, by virtue of. its inde-

pendence and territorial sovereignty, a right

to exclude aliens and to conduct them out of

the country when they are found upon its-

soil, the right must not be exercised arbi-

trarily and without grounds, in such a way
as to constitute a discrimination against the

citizens of a particular nation apart from
any moral or physical disqualifications on
their part. Bouv6, Exclusion and Expulsion
of Aliens in ,the United States, 3-21.

See Deportation.

REOPENING A CASE. A court of equity,

in the exercise of a sound discretion, has full

power to reopen a case, and allow the correc-

tion of mistakes in testimony. To reopen a

case is to permit the introduction of new evi-

dence and, practically, try it anew; to re-

hear a case is to hear it again upon the same
proofs and allegations. Such applications

*are not favored, however, and, when granted,

must be based upon strong circumstances to

justify a deviation from the general rule;

Adams, Eq. 372 ; Cobum v. Schroeder, 11 Fed.

425; Schneider v. Thill, 3 Fed. 95. An ap-

plication to reopen a case and take further

proofs has been granted on condition that the

moving party pay his opponent's counsel fee

for the previous argument, where the new
testimony appeared to be newly discovered,

material, and not cumulative, and there was
no great laches; Hake v. Brown, 44 Fed.
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283. But an application to reopen and
admit a newly discovered defence, after final

liearlng, will only be granted when it ap-

pears that such defence, if made at the final

hearing, would have been effectual; Adair
V. Thayer, 7 Fed. 920.

Reopening patent cases is to be discour-

aged when the grounds offered" therefor per-

tain to matters of evidence which could as
well have been produced at the hearing;
Hicks V. Ferdinand, 20 Fed. 111.

See Bnx of Review; Reheabinq; New
Tbial.

REORGANIZATION. A term in common
use to denote the carrying out, by proper
agreements and legal proceedings, of a busi-

ness plan for winding up the affairs of, or

foreclosing a mortgage or mortgages upon
the property of, insolvent corporations, more
frequently railroad companies. It is usually

by the judicial sale of the corporate property
and franchises, and the formation by the
purchasers of a new corporation, in which
the property and franchises are thereupon
vested, and the stock and bonds of which
are divided among such of the parties inter-

ested in the old company as are parties to

the reorganizatiofi plan.

In most of the states, statutes have been
passed to regulate the purchase of corporate

properties and franchises at judicial sales.

They usually provide that the purchasers
shall be, or become, or may organize, a new
corporation in taking over the assets and
franchises purchased, and have and enjoy
the corporate rights and franchises of the
former company.
Usually some of the security holders name

a committee who formulate a plan of reor-

ganization providing for the deposit of secu-

rities with the committee as agents or trus-

tees for the owners; for the purchase of the

property at the sale; and the organization

of a new company upon the basis of a spec-

ified scheme ef distribution of the new se-

curities among those who assent to the plan.
The securities are generally deposited with
the committee with very full powers of con-

trol, under the plan, and usually with a cer-

tain power of modification of the plan un-
der specified circumstances. When the new
company has been formed, the new securi-

ties are issued to the assenting parties in ac-

cordance with the terms of the plan.

Where a reorganization is the only feas-

ible method of protecting the relative rights

of all parties interested in a large enterprise,

and it can be done only by co-operation,

courts of equity, in the absence of fraud or

oppression, are disposed to aid rather than
to thwart such schemes of reorganization

;

•Central Trust Co. of New York v. Rolling

Stock Co., 56 Fed. 7. They are to be promot-

ed, because they are necessary to prevent

great sacrifice and loss ; Robinson v. R. Co.,

28 Fed. 340.

The creditors of a mortgagor railroad com-

pany may fairly combine to purchase the

property at a mortgage sale, and other cred-

itors are not, by such combination, deprived

of the right to bid at such sale; KrophoUer

Y. Ry. Co., 2 Fed. 302. Courts will endeavor

to carry into effect a fair plan of reorganiza-

tion and will overlook merely technical de-

fects in it; 11 Ch. D. 605. Such an agree-

ment is not a fraud on non-assenting credi-

tors and does not entitle them to claim their

debts against the new company; Appeal of

Pennsylvania Transportation Co., 101 Pa.

576.

Where a railroad company has issued sev-

eral series of mortgage bonds, some cover-

ing all the property and some only a part,

and become insolvent, and the principal of

some of the mortgages was due and the com-
pany had a large floating debt, it was held

that a decree foreclosing all the mortgages,

entered by consent of the bondholders,

would not be set aside on the petition of

some of the stockholders on the ground that

some of the mortgages were not yet due, as
it was in the interest of the company to ef-

fect a reorganization which would secure
and extend .its bonded debt and reduce the
rate of interest thereon and provide the nec-

essary means to satisfy the floating debt;

Carey v. Ry. Co., 45 Fed. 438.

Reorganization agreements must be car-

ried out according to their terms. If they
are not, the subscribers to them are not
bound ; Miller v. R. Co., 40 Vt. 399, 94 Am.
Dec. 413; and the assenting security holders
must also comply strictly with the agreement
to which they have assented; Short, Ry.
Bonds 857.

Where there was a compromise in which
stockholders of a company were given the
right to subscribe for stock in the reorgan-
ized company, upon terms specified in a cir-

cular addressed to the old stockholders, it

was held, on proceedings by a stockholder
who averred want of notice of the circular,

that he had no right of action against the
company, because the agreement was not
made by the company or on its behalf, and
that he could not complain of the terms of
the agreement, as he was not a party to it;

Thornton v. Ry. Co., 81 N. T. 462. A reorgan-
ization committee is not a trustee for non-
assenting bondholders ; Bound v. R. Co., 78
^ed. 49, 23 C. C. A. 636.

Creditors who do not assent to a reorgan-
ization agreement are entitled to enforce pay-
ment of the purchase price paid at a fore-

closure sale by the reorganization committee,
for the purpose of discharging their claims.

Creditors coming in under the plan thereby
release their rights against the old com-
pany; First Nat. Bank of Chattanooga,
Tenn., v. Trust Co., 80 Fed. 569, 26 C. C. A. 1.

Where a reorganization agreement provid-

ed that if stockholders neglected to pay the

assessments within the period limited, the
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privilege of receiving the shares allotted to

them should be ratably distributed among
those who did pay their assessments, it was
held that as soon as the default occurred on
the part of a non-assenting stockholder, his

interest became a vested right in the assent-

ing stockholders under the plan. Likewise
that an assenting bondholder who fails to

deliver his -bonds to the trustee under the

agreement is debarred from any benefit there-

in; Carpenter v. Catlin, 44 Barb. (N. T.) 75.

In an action against a reorganized railroad

company for failure to deliver its stock in

amount equal to the bonds and coupons of

the old company held by the plaintiff, it was
held that as the plaintiff had not exercised

his option to come into the plan prior to the

execution of the deed of the property to the

new company, he was not entitled to the

stock, and his only right was to. take his

share of the proceeds of the sale; Landis v.

R. Co., 133 Pa. 579, 19 Atl. 556. The right

to participate ceases when the propertyN has

passed to the new corporation ; the rights of

the security holders thereby become fixed,

and a majority of certificate holders cannot
then modify them ; Dutenhofer v. Ry. Co.; 60
Hun, 578, 14 N. Y. Supp. 558.

Where a statute required the consent of

bondholders for foreclosure proceedings of a
railroad property and such consent was giv-

en, it was held that outstanding bondholders

would be regarded as consenting by reason of

their silence during a protracted litigation;

Barnes v. Ry., 122 U. S. 1, 7 Sup. Ct. 1043,

30 L. Ed. 1128.

A majority of bondholders cannot compel
a minority, however small, to enter into a
joint agreement with them ; Canada South-

ern R. Co. V. Gebhard, 109 U. S. 535, 3 Sup.

Ct. 363, 27 L. Ed. 1020; nor will equity, at

the suit of the corporation, compel minority

bondholders to accept new bonds for a small-

er amount, vrithout additional security, in aid

of stockholders; Lake St. El. R. Co. v. Zleg-

ler, 99 Fed. 114, 39 C. 0. A. 431 ; but it is

said that the relations of corporate bond-
holders are peculiar, and that the courts, in

foreclosure proceedings, have sometimes con-

sidered them as analogous to those which
exist among stockholders ; Short, Ry. Bonds,

§ 27; and that this is especially true in car-

rying out reorganization schemes; id. See
Shaw V. R. Co., 100 U. S. 605, 25 L. Ed. 757.

An act for the reorganization of an embar-
rassed corporation which provides that all

mortgage bondholders who do not, within

a given time, expressly dissent from the

plan of reorganization, shall be deemed to

have assented to it, is valid; GilfiUan v.

Canal Go. of Pennsylvania, 109 U. S. 401,

3 Sup. Ct. 304, 27 L. Ed. 977; and so is

an act which provides that a majority of the

bondholders, with equal opportunities to all,

may reorganize a new corporation ; Gates

V. R. Co., 53 Conn. 333," 5 Atl. 695. The the-

ory is that railroad property is pledged to

public use and that this consideration is su-

perior to the property rights of corporators,

stockholders, and bondholders See Canada
Southern R. Co. v. Gebhard, 109 U. S. 535, 3
Sup. Ct. 363, 27 L. Ed. 1020. It seems to be
eminently proper that, when the legislative

power exists, some statutory provision should

be made for 'binding the minority in a rea-

sonable way by the will of the majority, and
unless laws impairing the obligations of con-

tracts are forbidden, there seems no reason
that such provision should not be made as

to existing obligations. In respect of em-
barrassed corporations, it would be a species

of bankrupt act; Canada Southern Ry. Co.

V. Gebhard, 109 U. S. 527, 3 Sup. Ct. 363,

27 L. Ed. 1020 (concerning a Canadian rail-

road). But in Northern Pac. Ry. Co. v. Boyd,
228 U. S. 482, 33 Sup. Ct. 554, 57 L. Ed. 931,

it was held that reorganization contracts be-

tween bondholders and stockholders of a
company financially embarrassed. Involving

the transfer of the property to a new cor-

poration, cannot, even where made in good
faitli, defeat the claim of non-assenting cred-

itors ; nor is there any difference whether
the reorganization was made by contract or

private sale or consummated by a master's

deed under a consent decree or even In the

absence of fraud ; any device, whether by

private contract or under judicial sale where-

by stockholders are preferred to creditors, is

invalid ; Northern Pac. Ry. Co. v. Boyd, 228
U. S. 482, 33 Sup. Ct. 554, 57 L. Ed. 931.

Lurton, J., dissented upon the ground that

any plan of reorganization which in any way
includes stockholders of the reorganized com-
pany is not for that reason alone to be re-

garded as Illegal, but that every case should

stand upon its own facts. White, C. J., and
Holmes and Van Levanter, JJ., concurred in

the dissent.

Where a corporation mortgage vests cer-

tain powers of control in a majority of the

bondholders, as to sanction a modification of

a deed of trust; 55 L. T. N. "S. 347; Hack-
ettstown Nat. Bank v. Brewing Co., 74 Fed.

110, 20 C. C. A. 327;. [1893] 1 Ch. 477, 484;

to direct the trustee to purchase the mort-

gaged property at a foreclosure sale and to

reorganize a new company; Sage v. R. Co.,

99 U. S. 334, 25 L. Ed. 394; or to control

the mortgagee trustee- in beginning or dis-

continuing foreclosure proceedings ; Elwell

V. Fosdick, 134 U. S. 500, 10 Sup. Ct. 598, 33

L. Ed. 998 ; the courts will carry into effect

the decision of such majority.

In Sahlgaard v. Kennedy, 13 Fed. 242,

Treat, J., criticized the decree of foreclosure

then before the court, for the omission of

what he considered the usual clause in fore-

closure decrees, viz., one permitting the mi-

nority bondholders to come tn, after purchase,

within a limited time, on equal terms with

purchasing bondholders.

A sale under foreclosure of an insolvent

railroad company under an agreement by
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which the bondholders, according to their

priorities, got more or less of their debt (100

to 30 per cent.), and the stockholders of the

company the residue of the proceeds (16 per

cent, of the par of their stock), was held

fraudulent as against general creditors, al-

though the road' was mortgaged far above its

value ; Chicago, R. I. & P. R. Co. v. Howard,
7 Wall. (U. S.) 392, 19 L. Ed. 117 ; and the

unsecured creditors could hold the new com-

pany ; Central of Georgia Ry. Co. v. Paul, 93

Fed. 878 ; St. Louis Trust Co. v.. Ey. Co., 191

Fed. 632; contra; Carlisle v. Trust Co., 109

Fed. 177, 48 C. C. A. 275.

But where the plan gives stockholders an

interest but does not include general credi-

tors, it is not invalid unless the scheme is

to give the stockholders that which should

go to creditors ; Paton v. R. Co., 85 Fed. 838.

Such plan will be subjected to close scrutiny,

if there are old creditors unprovided for ; but

the mere fact that stockholders are given

some interest in the new security, while it

may be Indicative of fraud, does not render

the sale fraudulent; actual fraud must be

shown, and that property exceeding the mort-

gage debt had .been placed beyond the credi-

tors' reach; Wenger v. R. Co., 114 Fed. 34,

51 C. C. A. 660; and where a bondholders'

plan permitted stockholdera to take new
"stock, on the payment of a difference, it was
not, for that reason, fraudulent if it deprive

the creditors of no right; Farmers' L. & T.

Co. V. R. Co., 103 Fed. 110.

The holders of preferred stock may not

use it to make up the amount of their bid

on foreclosure sale of the property; Conti-

nental Trust Co. V. R. Co., 86 Fed. 930.

Where the local managers and officers of

an insolvent railroad company, holding a

small portion of its bonds, of which a much
greater portion was held by non-residents,

got an order of sale and proceeded in a hasty
an'd rather secret way to sell and "buy it in

at the lowest value for themselves, the pro-

ceedings were held invalid as against the
bondholders, generally, and the stockholders

;

Jackson v. Ludeling, 21 Wall. (U. S.) 616, 22
L. Ed. 492.

In England, if some of the majority of

bondholders are not acting in good faith, a
reorganization agreement will not be sanc-

tioned; 44 Ch. Div. 403. Secured creditors

of a railroad company, after bringing the

property within the jurisdiction of the court,

will not be permitted, by any private arrange-

ment with the company or otherwise, so to

dispose of the property as seriously and un-

necessarily to prejudice the unsecured credi-

tors. They may not, for their own benefit or

for the common interest of themselves and
the debtor, place the surplus which may ex-

ist after the.satisfaction of their own claims

beyond the reach of the latter ; Farmers' L.

& T. Co. V. R. Co., 21 Fed. 264.

On proceedings by an unsecured creditor

praying that the stock of a reorganized com-
pany, set aside in the reorganization agree-

ment for the stockholders of the old company,

should be sold and the proceeds paid to the

holders of the floating debt, it appearing that

the plan showed a due regard for the inter-

ests of all classes of creditors and stockhold-

ers, and that the bill did not show any in-

justice intended or done to the complainant,

the bill was dismissed; Hancock v. R. Co.,

9 Fed. 738.

Bondholders who decline, on request, to

assent, and take no steps to protect them-

selves, have no standing in equity to set aside

a foreclosure sale, if the transaction was
fair ; Wetmore v. R. Co., 3 Fed. 177. An un-

secured creditor may be barred by laches

from going against the new company ; Wen-
ger V. R. Co., 105 Fed. 796.

A bill praying that a reorganization of a

railroad company be set aside and a new
plan formulated, and for a receiver, was dis-

missed, it appearing that the plaintiff had
her representative on the new board and
had attempted to buy more of the new issue

of bonds, although it was alleged that the

new company was illegally organized, which
fact was, however, known to the plaintiff;

Matthews v. Murchison, 15 Fed. 691.

Where a reorganization of an English

mining company, whose property was all

in the United States, was carried on in

England by the voluntary act of the Eng-

lish stockholders and not by the British

courts, and was found to have been in fla-

grant violation and disregard of the rights

of the American stockholders, it was held

that no principle of international comity

required that it should be sustained ; Brown
V. Silver Mines, 55 Fed. 7.

In Memphis & I/. R. R. Co. v. R. Com'rs,

112 U. S. 609, 5 Sup. Ct. 299, 28 L. Ed. 837,

it was held that a mortgage on a charter of

a corporation made in the exercise of a pow-
er given by a statute, confers no right upon
purchasers at a foreclosure sale to exist as

the same corporation ; if it confers any right

of corporate existence upon them, it is only

a right to reorganize as a corporation, sub-

ject to the laws existing at the time of the

reorganization. The court said: "The real

transaction, in legal effect, is nothing more
or less, and nothing other, than a surrender

or abandonment of the old charter by the

corporators, and a grant de novo of a similar

charter to the so-called transferees or pur-

chasers."

In Pennsylvania, under the act of April,

1861, the sale of a railroad creates the pur-

chaser a body corporate, with all the rights,

etc., of the old corporation. Irregularities

in the organization are not necessarily fatal

to the being of the new corporation, and
will, at the most, enable the commonwealth
to retake the franchise. It cannot be said

that the franchises do not exist ; Com. v. Ry.,

52 Pa. 506.

Where foreclosure was brought on a rail-

road mortgage containing the usual clause

that the trustee on request of a majority of
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the bondholders should bid at the sale, and
reorganize on their account, it was held that
the agreement enured equally for the benefit

of the bondholders^ and that each held his

interest subject to the controlling power giv-

en to the majority ; that, upon proper request
from the bondholders, the court might di-

rect the trustee to bid at the sale the amount
of the principal and interest due on the first

mortgage bonds and to proceed to execute the

trust; Sage v. R. Co., 99 U. S. 334, 25 L. Ed.

394.

The pendency of a reorganization plan
for the preservation of an entire railroad

system may sometimes be reason for refus-

ing temporarily an application on the part

of the trustees of a divisional mortgage to

be put in possession of the property cov-

ered by the mortgage to them; Short, Ry.
Bonds 854.

In reorganization proceedings it is not
necessary that notice of the terms of the
plan nor of the legal proceedings be given

to the stockholders in order to bar their

rights if they do not assent; In re Eureka
Basin W. & Mfg. Co., 96 N. T. 49.

A reorganized corporation, to whom a re-

ceiver had turned over the assets of the in-

solvent company, succeeds to the rights of its

predecessor including the claimed right to re-

form a deed; Williams v. American Ass'n,

197 Fed. 500, 118 C. C. A. 1.

See Mebgee; Mortgage; Newspaper;
Railroad ; Eboeivee ; LiEase ; Voting
Trust.

REPAIRS. That work which is done to

property to keep it in good order.

To restore to a sound state after decay,

injury, dilapidation, or partial injury; State

V. R. Co., 85 Mo. 263, 55 Am. Rep. 861 ; to be
synonymous with "make and keep up" ; 23
Ind. 281; and sometimes to mean replace;
Beach v. Grain, 2 N. T. 93, 49 Am. Dee. 369.

TenantaJyle repairs. Decorative repair is

not included. Papering always, and painting,

unless intended for the protection of_ the
property, are decorative repairs. The obliga-

tion does not extend to repairing or restoring

what is worn out by age, but voluntary waste
is a breach of the obligation ; 59 L. J. Q. B.

129.

What a party is bound to do, when the

law imp|Oses upon him the duty to make
necessary repairs, does not appear to be very

accurately defined. Natural and unavoidable
decay in the buildings must always be al-

lowed for, when there is no express covenant

to the contrary; and it seems the lessee will

satisfy the obligation the law imposes on him
by delivering the premises at the expiration

of his tenancy in a habitable state. Ques-

tions in relation to repairs most frequently

arise between landlord and tenant.

In determining whether there has been

a breach of a covenant to repair, regard

must be had to the age and character of

the premises at the date of the demise ; and
if the premises through their own inherent

defects fall in the course of the tenancy into a

particular condition, the result of their be-

ing in that condition are not breaches of a

covenant to repair, however, wide that cove-

nant may be; [1893] 2 Q. B. 212.

When there is no express agreement be-

tween the parties, the tenant is always re-

quired to do the necessary repairs ; Woodf

.

Landl. & T. 244 ; Mumford v. Brown, 6 Cow.
(N. Y.) 475, 16 Am. Dec. 440.^ He is, therefore,

bound to put in windows or doors that have
been broken by him, so as to prevent any
decay of the premises ; but he is not required

to put a new roof on an old' worn-out house;

2 Esp. 590. The landlord is under no implied

obligation to make ordinary repairs ; Medary
V. Cathers, 161 Pa. 87, 28 Atl. 1012.

An express covenant on the part of the

lessee to keep a house in repair, and leave

it In as good a plight as it was when the

lease was made, does not bind him to re-

pair the ordinary and natural decay ; Woodf.
Landl. & T. 256. See Kramer v. Cook, 7 Gray
(Mass.) 550. And it has been held that such

a covenant does not bind him to rebuUd a

house which had been destroyed by a public

enemy ; Pollard v. Shaaffer, 1 Dall. (Pa.) 210,

1 L. Ed. 104, 1 Am. Dec. 239 ; but where in a

lease there is an express and unconditional

agreement to repair and keep in repair, the

tenant is bound to do so, though the premises

be destroyed by fire or accident; Hoy v.

Holt, 91 Pa. 88, 36 Am. Rep. 659; Dermott v.

Jones, 2 Wall. (U. S.) 1, 17 L. Ed. 762 ; Mc-
intosh V. Lown, 49 Barb. (N. Y.) 554.

Repair means to restore to its former con-

dition, not to change either the form or ma-
terial of a building ; Ardesco Oil Co. v. Rich-

ardson, 63 Pa. 162. When a landlord cove-

nants to repair, he is bound only to restore

to a sound state either what has become de-

cayed or dilapidated, or better, what has
been partially destroyed ; his covenant does

not extend to improvements, nor to new
buildings erected by the tenant; Cornell v.

Vanartsdalen, 4 Pa. 364. See 1 Dy. 33 a.

In order to entitle a teuant to recover

from his landlord for repairs made by the

tenant upon the premises, he must show a

contract with the landlord, express or im-

plied, to pay for them ; Powell v. Beckley, 38

Neb. 157, 56 N. W. 974.

As to the tune when the repairs are to be

made, it would seem reasonable that when
the lessor is bound to make them he should

have the right to enter and make them, when
a delay until after the expiration of the lease

would be injurious to the estate; but when
no such damage exists, the landlord should

have no right to enter without the consent

of the tenant. See 18 Toullier, n. 297. A
general covenant by a lessor to repair is con-

strued to mean within a reasonable time aft-

er notice; Sieber v. Blanc, 76 Cal. 173, 18

Pac. 260. When a house has been destroyed
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by accidental Are, neither the tenant nor the

landlord is bound to rebuild, unless obliged

by some agreement so to do ; Gates v. Green,

4 Paige (N. Y.) 355, 27 Am. Dec. 68 ; 1 Term
708. See Landlord and Tenant; Rent;
4 Camp. 275; Co. Lltt. 27 a; Fowler v. Bott,

6 Mass. 63 ; 1 Saund. 322 ; 2 id. 158 6.

REPARATION. The redress of an injury;

amends for a tort Inflicted. See Remedy.

REPARATIONE FACIENDA, WRIT DE
(Lat.). The name of an ancient writ which
lies by one or more joint tenants against the

other joint tenants, or^by a person owning a

house or building against the owner of the

adjoining building, to compel the reparation

of such joint property. Fitzherbert, Nat
Brev. 295.

REPATRIATION. The regaining nation-
ality after expatriation.

REPAY. Repay does not necessarily mean
tp pay money. It has also the meaning of re-

turn, restore, etc. ; Grant v. Dabney, 19 Kan.
390.

REPEAL. The abrogation or destruction

of a law by a legislative act.

A repeal is express, as, when It is literally

declared by a subsequent law, or implied,

when the new law contains provisions con-

trary to or irreconcilable with those of the
former law.

The power to revoke or annul a statute

or ordinance Is equivalent to the power to

repeal it; and in either case the power is

legislative and not judicial in its chairacter;

Shephard v. Wheeling, 30 W. Va. 479, 4 S.

B. 635.

A statute is not to be deemed repealed
merely by the enactment of another statute

on the same subject. There must be a pos-

itive repugnancy between the provisions of
the new law and the old, to work a repeal by
implication ; and even then the old law is re-

pealed only to the extent of such repugnan-
cy; Mersereau v. Mersereau Co., 51 N. J.

TSq. 382, 26 Atl. 682 ; Cope v. Cope, 137 U. S.

682, 11 Sup. Ct. 222, 34 L. Ed. 832. This rule
is supported in a vast variety of cases.

A law may be repealed by implication, by
an aflirmative as well as by a negative stat-

ute, if the substance is inconsistent with the
old statute ; Moore's Lessee, v. Vance, 1 Ohio,

10 ; Adams v. Ashby, 2 Bibb (Ky.) 96 ; West
V. Pine, 4 Wash. C. C. 691, Fed. Gas. No. 17,-

423 ; and a repeal by implication has been
effected even where two inconsistent enact-

ments have been passed in the same session;

2 B. & Aid. 818; or where two parts of the
same act have proved repugnant to each oth-

er; 4 C. P. Div. 29; but this will be pre-

sumed only in extreme cases ; 13 C. B. 461.

A repeal by implication is not favored; the

leaning of the courts is against such repeal,

if it be possible to reconcile the two acts

;

Cook Co. V. Gilbert, 146 111. 268, 33 N. E. 761

;

People v. Gustin, 57 Mich. 407, 24 N. W. 156

;

Cerf V. Reiehert, 73 Cal. 360, 15 Pac. 10;

Chamberlain v. State, 50 Ark. 132, 6 S. W.
524 ; Texas & P. R. Co. v. Oil Co., 204 U. S.

426, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann.

Cas. 1075; [1S92] 1 Q. B. 654; and a gen-

eral law is not to be held as repealing a prior

special law unless it clearly manifests such

intention; State v. Frazier, 98 Mo. 426, 11

S. W. 973 ; Adams Exp. Co. v. Owensboro, 85

Ky. 265, 3 S. W. 370; Cook Co. v. Gilbert,

146 111. 268, 33 N. E. 761 ; Gowen v. Harley,

56 Fed. 973, 6 0. C. A. 190, 12 V. S. App. 574.

General legislation must give way to special

legislation on the same subject; id. 267.

But where the constitution directs the legis-

lature to pass general legislation, and a law
Is passed, which is complete and does evi-

dently intend to provide a uniform system,

no words of repeal are necessary ; Chalfant

v. Edwards, 176 Pa. 67, 84 Atl. 922.

The later of two clearly inconsistent and
repugnant acts must prevail ; Lyddy v. Long
Island City, 104 N. T. 218, 10 N. E. 155;

State V. Howe, 28 Neb. 618, 44 N. W. 874;

and is an implied repeal of the earlier ; 29
Ch. D. 15 ; but not unless their provisions

are clearly inconsistent; Gowen v. Harley,

56 Fed. 973, 6 C. C. A. 190, 12 U. S. App. 574;

and where they can be read together withou-t

repugnancy, both should stand; Frost v.

Wenie, 157 TJ. S. 46, 15 Sup. Ct 532, 39 L.

Ed. 614; and the burden is on the one who
asserts that there is an implied repeal ; 29
Ch. D. 15.

An earlier statute ia repealed by a subse-

quent one only in those particulars wherein
it is clearly inconsistent and irreconcilable

with the later enactment. The leaning of all

courts is against repealing the positive provi-

sions of former statutes by construction, un-
less there be such a manifest and total re-

pugnance between the two enactments that
they cannot both stand. It is not enough
that there is a discrepancy between different

parts of a system of legislation on the same
general subject : there must be a conflict be-

tween different acts on the same specific sub-

ject; Com. V. De Camp, 177 Pa. 112, 35 Atl.

601. Where the repealing act is unconstitu-

tional and void, it will not work a repeal

;

Devoy v. N. Y., 35 Barb. (N. Y.) 264 ; State
V. Thomas, 138 Mo. 95, 39. S. W. 481 ; Cooley,
Const. Lim. 186; Campau v. Detroit, 14
Mich. 276; contra, Meshmeier v. State, 11
Ind. 489 ; and where part of an act was un-
constitutional, but the repeal in part was
valid, and they were separable, it worked a
repeal ; Equitable Guarantee & Trust Co. v.

Donahoe, 3 Pennewill (Del.) 191, 49 Atl. 372.

Special legislation is not necessarily re-

pealed by subsequent general legislation with-

out words of repeal ; McKenna v. Edmund-
stone, 91 N. Y. 231 ; Com. v. Macferron, 152
Pa. 244, 25 Atl. 556, 19 L. R. A. 568; Cook
County v. Gilbert, 146 111. 26S, 33 N. E. 761

;

L. R. 10 A. C. 68. To have that effect there

must be express reference or necessary impli-
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cation ; 2 J. & H. 53 ; 10 App. Cas. 68 ; there
may be a repeal without express words;
Hudson V. Ely, 36 Okl. 576, 129 Pac. 11.

Where a statute amends a former statute
"so as to read as follows" and restates it at
length the prior act is not repealed and re-

enacted but is continued ; Com. v. Kenneson,
143 Mass. 418, 9 N. E. 761 ; inconsistent pro-

visions in the former, omitted in the later,

act are repealed ; In re Estate of Prime, 136
N. Y. 347, 32 N. E. 1091, 18 L. R. A. 713.

Where there is a general revision of stat-

utes, clearly intended to be complete, it re-

peals prior legislation, though not repugnant
and though the revision contains no words of

repeal ; Com. v. Mason,- 82 Ky. 256; Stead v.

Curtis, 191 Fed. 529, 112 C. C. A. 463; Pin-

gree v. Snell, 42 Me. 53 ; Wakefield v. Phelps,

37 N. H. 295 ; Illinois & Mich. Canal v. Chi-

cago, 14 111. 334; but only where the intent

to repeal plainly appears ; Clark v. Powell,

62 Vt. 442, 20 Atl. 597.

A new Constitution repeals all acts incon-

sistent therewith; Mannie v. Hatfield, 22 S.

D. 475, 118 N. W. 817.

A statute purporting to cover an entire

subject repeals all former statutes on the
same subject, either with or without a re-

pealing clause and notwithstanding,it may
omit material provisions of the earlier stat-

utes ; Terrell v. State, 86 Tenn. 523, 8 S. W.
212; Millay v. White, 86 Ky. 170, 5 S. W.
429; Little v. Cogswell, 20 Or. 345, 25 Pac.

727.

A statute will not repeal a prior statute

merely because it repeals some of its pro-

visions and omits others, or adds new provi-

sions ; the later act operates as a repeal only

when it plainly appears that it was intended

as a substitute for the first act; Chicago,

Milwaukee & St. P. R. Co. v. U. S., 127 U. S.

406, 8 Sup. Ct. 1194, 32 L. Ed. 180; and a

previous statute will be held to be modified

by a subsequent one, if the latter was plainly

intended to cover the whole subject embraced
by both, and prescribes the only rules in re-

spect to that subject that are to govern

;

Tracy v. Tuffly, 184 U. S. 206, 10 Sup. Ct.

527, 33 L Ed. 879.

Where a new statute expressly repeals

the former statute, and the new and the re-

peal of the old are bo take effect at the same
time, a provision in the old statute which is

embodied in the new is deemed to have con-

tinued in force without suspension; Fuller-

ton V. Spring, 3 Wis. 667. But it has been

held that where the new law does not go into

effect until a time subsequent to that at

which the repeal takes effect, such a provi-

sion is to be deemed repealed meantime;

State V. King, 12 La. Ann. 593. But see

Spaulding v. Alford, 1 Pick. (Mass.) 33.

As to what force should be given to por-

tions of a statute excepted from repeal, see

Endlich, Interpr. Stat. ; Ex parte Crow Dog,

109 IT. S. 556, 3 Sup. Ct. 396, 27 L Ed. 1030.

A difference In. the punctuation of similar

statutes does not in all cases warrant a dif-

ferent construction, particularly when the

printer is responsible for it, and not the legis-

lature ; Grifiiths v. Montandon, 4 Idaho, 377,

39 Pac. 548.

Where an amendment changes the phrase-

ology of a former act, it will be presumed
that it was the intention to make a corres-

ponding change in its meaning; U. S. v.

Bashaw, 50 Fed. 749, 1 C. C. A. 653. Where
a section of a statute is amended and after-

wards such section "as amended" is repealed,

the original section, and not the amendment
merely, is repealed; State v. Burk, 88 la. 661,

56 N; W. 180. The amendment of a statute

does not repeal it so that a subsequent stat-

ute, which professes to amend the original

act, is invalid-; State v. Bemls, 45 Neb. 724,

64 N. W. 348.

It is a general rule that when a penal stat-

ute punishes an offence by a certain penalty,

and a new statute is passed imposing a great-

er or a lesser penalty for the same offence,

the former statute is repealed by implica-

tion ; Nichols v. Squire, 5 Pick. (Mass.) 168

;

Buckallew v. Ackerman, 8 N. J. L. 48 ; Ely

V. Thompson, 3 A. K. Marsh. (Ky.) 70; see

Com. V. Duane, 1 Binn. (Pa.) 601, 2 Am. Dee.

497 ; Bacon, Abr. Statute (D) ; but subse-

quent statutes which add accumulative pen-

alties do not repeal former statutes ; 1 Cowp.

297 ; 6 Mod. 141.

At common law the repeal of a repealing

act revived the former act; 6 Co. 199; Hast-

ings V. Aiken, 1 Gray (Mass.) 163 ; Doe v.

Naylor, 2 Blackf. (Ind.) 32; Wallace v.

Bradshaw, 54 N. J. L. 175, 23 Atl. 759 ; but

not where there is a general law governing

the subject and the act in question was a

private act; In re Opening of Knox St., 12

Super. Ct. Rep. (Pa.) 534; and it has been

held to have this effect, unless the language

of the repealing statute or some general stat-

ute provides otherwise ; U. S. v. Phllbrick,

120 U. S. 52, 7 Sup. Ct. 413, 30 L. Ed. 559

;

but this rule is now altered in England by an

act passed in 1880 and amended in 1889, and
in many states this rule has been changed, as

in Ohio, Louisiana, Kentucky, Wisconsin and
Minnesota ; and such an act applies only to

absolute repeal and not where the repealed

law merely engrafted an exception on a prior

law ; Pepin Tp. v. Sage, 129 Fed. 657, 64 C.

C. A. 169; La. Civ. Code, art 23. In some

states, as Tennessee and Georgia, the sub-

stance of an act repealed or revived must be

stated in the caption or otherwise, and in

others, as Connecticut and Arkansas, a re-

pealing or amending act must recite the law

so amended sufficiently to show the effect of

the amendment or repeal.

A repealed statute is as if it had never ex-

isted, except as to transactions which are

past and closed before the repeal ; 4 De G. &
J. 557; but the repeal leaves all the civil

rights of the parties acquired under the law

unaffected ; Taylor v. Rushing, 2 Stew. (Ala.)
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160; Pacific Mail S. S. Co. v. Jollffe, 2 Wall.

(D. S.) 450, 17 L. Ed. 805. An action for pen-

alties cannot be sustained when the statute

inflicting them has been repealed before judg-

ment; Norris v. Crocker, 13 How. (U. S.) 429,

14 L. Ed. 210; nor an action for the recov-

ery of money paid in violation of law, under
similar circumstances ; Kimbro v. Colgate, 5

Blatch. 229, Fed. Cas. No. T,778.

When a penal statute is repealed or so

modified as to exempt a class from its op-

eration, violations committed before the re-

peal are also exempted, unless specifically

reserved, or unless there has been some pri-

vate right vested by it; Com. v. Welch, 2
Dana (Ky.) 330; In re Road In Hatfield Tp.,

4 Yeates (Pa.) 392 ; Anonymous, 1 Wash. C.

C. 84, Fed. Cas. No. 475; Attoo v. Com., 2

Va. Cas. 382.

Under "Initiative and Referendum" provi-

sions, the legislature may still repeal an act,

however passed ; In re Senate Resolution No.

4, 54 Colo. 262, 130 Pac. 333.

There can be no such thing as an unre-

pealable statute; Com. v. Iron Co., 153 Ky.
116, 154 S. W. 931.

As to repeal by nonuser, see Obsolete.
Stat. 8 Edw. VII repealed 102 old acts

that "are peut."

See Repugnancy ; Inieepebtation; Stat-
ute; Revised Statutes.

REPETITION. In Civil Law. The act by
which a person demands and seeks to recover
what he has paid by mistake or delivered on
a condition which has not been performed.
Dig. 12. 4. 5.

The name of an action which lies to re-

cover the payment which has been made
by mistake when nothing was due.

Repetition is never admitted in relation

to natural obligations which have been vol-

untarily acquitted, if the debtor had capacity
to give iiis consent 6 TouUier 386.

In order to entitle the payer to recover
back money paid by mistake, it must have
been paid by him to a person to whom he
did not owe it, for otherwise he cannot re-

cover it back,—the creditor having, in such
case, the just right to retain the money.
Repetitio nulla est ab eo qui su/um reoepit.

How far money paid under a mistake of
law is liable to repetition has been discussed
by civilians ; and opinions on this subject
are divided. 2 Pothier, Obi., Evans ed. 369,
408-437; 1 Story, Eq. Pi. § 111.

REPLEADER. Making a new series of
pleadings.

Judgment of repleaders differs from a judg-
ment non obstante veredicto in this : that it

is allowed by the court to do justice between
the parties where the defect is in the form or
manner of stating the right, and the issue

joined is on an immaterial point, so that it

cannot tell for whom to give judgment ; Ger-
rlsh V. Train, 3 Pick. (Mass.) 124 ; Magoun
V. Lapham, 19 Pick. (Mass.) 419; while judg-

ment non obstante is given only where it is

clearly apparent to the court that the party

who has succeeded has, upon his own show-

ing, no merits, and cannot have by any man-

ner of statement; 1 Chitty, PI. 568. See

Tatum V, Tatum, 19 Ark. 194.

It may be ordered by the court for the

purpose of obtaining a better issue, if it

will effect substantial justice where issue

has been reached on an immaterial point

;

3 B. & P. 353 ; Havens v. Bush, 2 Johns. (N.

Y.) 388; Gould, PI. 473; as a plea of pay-

ment on a given day to an action on a bond

conditioned to pay on or tefore that day

;

2 Stra. 994. It is not allowed till after trial

for a defect which is aided by verdict; 2

Saund. 319 6; Bac. Abr. Pleas. If granted or

denied where it should not be, it is error ; 2

Salk. 579. See Shippey v. Eastwood, 9 Ala.

198.

The judgment is general, and the parties

must begin at the first fault which occasion-

ed the immaterial issue; 1 Ld. Raym. 169;

entirely anew, if the declaration is imperfect;

1 Chitty, PI. 568; that the action must be

dismissed in such case; Smith v. Walker, 1

Wash. (Va.) 135; with the replication, if

that be faulty and the bar be good ; 3 Keb.
664 ; Stevens v. Taliaferro, 1 Wash. (Va.) 155.

No costs are allowed to either side ; 6 Term
131; 2 B. & P. 376. >

It cannot be awarded after a default at
nisi priv^; 1 Chitty, PI. 568; nor where the
court can give judgment on the whole rec-

ord ; Willes 532 ; nor after demurrer ; Per-
kins V. Burbanli;, 2 Mass. 81 ; imless, perhaps,
where the bar and replication are bad ; Cro.
Eliz. 318 ; Potter v. Titcomb, 7 Me. 302 ; nor
after writ of error, without the consent of
the parties; 3 Salk. 306; nor at any time in

favor of the person who made the first fault

;

1 Ld. Raym. 170; Hartfield v. Patton, 1

Hempst. 268, Fed. Cas. No. 6,158 a; Bledsoe
V. Chouning, 1 Humphr. (Tenn.) 85; Andre
V. Johnson, 6 Blackf. (Ind.) 375; nor after
judgment; Page v. Walker, 1 Tyl. (Vt) 146.

The same end is seciired In many of the
states by statutes allowing amendments.
See, generally, Tidd, Pr. 813, 814 ; Com. Dig.
Pleader (R 18) ; Bac. Abr. Pleas (M).

REPLEGIARE (Lat.). To replevy; to re-

deem a thing detained or taken by another,
by putting in legal sureties.

REPLEGIARE DE AVERIIS (Lat). A
writ brought by one whose cattle are im-
pounded or distrained, upon security given
to the sheriff to pursue or answer the action
at law. 7 Hen. VIII. c. 4 ; Fitzh. N. B, 68

;

New Book of Entries, Replevin; Dy. 173;
Reg. Orig. 81.

REPLEGIARE FACIAS (Lat). A writ of
replevin, which issued out of chancery, com-
manding the sheriff to deliver the distress
to the owner, and afterwards to do justice
in regard to the matter in his own county
court. It was abolished by statute of Marl-
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bridge, which provided a shorter process. 3
Sharsw. Bla. Com. 147*; Andr. Staph. PI.

92.

REPLEVIN. A form of action which lies

to regain the possession of personal chattels

which have been taken from the plaintiff un-

lawfully.

The action originally lay for the purpos^"
of recovering chattels taken as a distr^s,

but has acquired a much more extended
use. In England and most of the . states it

extends to all cases of Illegal. taking, and in

some of the states it may be brought'wher-
ever a person wishes to recover specific goods

to which he alleges title. See infra.

A general use of this remedy seems to

date from the latter part of the 13th cen-

tury,, referring to the fact that at that

period the remedy known as vetitum na-

nUum (q. v.) was falling into desuetude. It

is said that at that time, "under the name
of Beplegiare, or Replevin, an action was
being developed which was proving itself to

be convenient action for the settlement of

disputes between landlord and tenant ; but it

seems to have "owed its vigor, its rapidity, and
therefore its convenience, to the supposition

that a serjous offence had been committed
against the king." 2 Poll. & Maitl. 576 ; see

3 Holdsw. Hist. E. L, 248.

By virtue of the writ, the sheriff proceeds
at once to take possession of the property
therein described and transfer it to the
plaintiff, upon his giving pledges which are
satisfactory to the sheriff to prove his title,

or return thei chattels taken if he fail so to

do. It is said to have laid formerly in the

detinuit, which is the only form now found
at common law, and also in the detmet, where
the defendant retained possession, and the

sheriff proceeded to take possession and de-

liver the property to the plaintiff afjer the
trial and proof of title ; Chitty, PI. 145 ; 3
Bla. Com. 146; Detinet; Detinuit.

It differs from detinue in this : that it

requires an unlawful taking as the founda-
tion of the action ; and from all other per-

sonal actions in that it is brought to recover

the possession of the specific property claim-

ed to have been unlawfully taken.

The action lies to recover possession of

personal property ; Roberts v. Bank, 19 Pa.

71 ; including parish records ; Sawyer < v.

Baldwin, 11 Pick. (Mass.) 492; trees after

they had been cut down ; Warren v. Leland,

2 Barb. (N. Y.) 613; Davis v. Easley, 13 111.

192 ; records of a corporation ; Southern

Plank-Road Co. v. Hlxon, 5 Ind. 165 ; arti-

cles which can be speciflcaUy distinguished

from all other chattgls of the same kind by

indicia. or ear-marks; Low v. Martin, IS 111.

286 ; including money tied up in a bag and

taken in that condition ; 2 Mod. 61; a prom-

issory note ; Pritchard v. Norwood, 155 Mass.

539, 30 N. E. 80 ; trees cut into boards ; Dill-

ingham V. Smith, 30 Me. 370 ; Davis v. Eas-

ley, 13 111. 192: a house which is being

moved from the land on which it was built;

Luce V. Ames, 84 Me. 133, 24 Atl. 720 ; but
does not lie for Injuries to things annexed to

the realty ; 4 Term 504 ; Cresson v. Stout, 17

Johns. (]\. Y.) 116, 8 Am. Dec. 373; Hooser
V. Hays, 10 B. Monr. (Ky.) 72, 50 Am. Dec.

540 ; nor to recover such things, if dissevered

and removed as part of the same act ; De
Mott V. Hagerman, 8 Cow. (N. Y.) 220, 18 Am.
Dec. 443; nor for writings concerning the

realty; 1 Brownl. 168.

Replevin lies in Massachusetts wherever
detinue does, e. g. for deeds which attend

the inheritance ; Holmes, Com. L. 352.

A general property with the right to im-

mediate possession gives the plaintiff suffi-

cient title to maintain it ; Dunham v. Wyck-
off, 3 Wend. (N. Y.) 280, 20 Am. Dec. 695;

Collins V. Evans, 15 Pick. (Mass.) 63 ; Prizell

v. White, 27 Miss. 198 ; Tlttemore v. Laboun-
ty, 60 Vt. 624, 15 Atl. 196; as do a special

property and actual possession ; Mead v.

Kilday, 2 Watts (Pa.) 110; Wilson v. Roy-
ston, 2 Ark. 315 ; Broadwater v. "Darne, 10
Mo. 277; Williams v. West, 2 Ohio St. 82;

and the bare possession of property, though!

wrongfully obtained, is sufBcient title to

maintain it against a mere stranger; Ander-

son V. Gouldlerg, 51 Minn. 294, 53 N. W.,636.

If the plaintiff has a right of possession, it is I

immaterial whafi his title is; Ferguson v.

Lauterstein, 160 Pa. 427, 28 Atl. 852.

A joint owner of personal property can
maintain replevin in his own name to re-

cover it, against one whose right is not supe-

rior to his ; Chaffee v. Harrington, 60 Vt
718, 15 Atl. 350.

It will not lie for the defendant in another
action to recover goods belonging to him, and
taken on attachment ; 5 Co. 99 ; Clark v.

Skinner, 20 Johns. (N. Y.) 470, 11 Am. Dec.

302; Kellogg v. Churchill, 2 N. H. 412, 9

Am. Dec. 104; Ranoul v. Grjffie, 3 Md. 54;

nor, generally, for goods properly In the cus-

tody of the law; Ranoul v. Griffie, 3 Md. 54;

Pott V. Oldwine, 7 Watts (Pa.) 173; Good-
rich V. Fritz, 4 Ark. 525 ; McLeod v Gates,

30 N. C. 387 ; Deshler v. Dodge, 16 How, (O.

S.) 622, 14 L. Ed. 1084; Johnson v. Wing, 3

Mich. 163 ; Watkins v. Page, 2 Wis. 92 ; Read
V. Brayton, 72 Hun, 633, 25 N. Y. Supp. 186;

but this rule does not prevent a third person,

whose goods have been improperly attached

in such suit, from bringing this action;

Thompson v Button, 14 Johns. (N. Y.) 84;

Chinn v. Russell, 2 Blackf. (Ind.) 172 ; Powell

V. Bradlee, 9 Gill & J. (Md.) 220 ; Angell v.

Keith, 24 Vt. 371.

As to the rights of co-tenants to bring

this action as against each other, see M'Bl-

derry v. Flannagan, 1 Harr. & G. (Md.) 308

;

Prentice v. Ladd, 12 Conn. 331; Fines v.

Bolln, 36 Neb. 621, 54 N. W. 990; as against

strangers, see D'Wolf v. Harris, 4 Mas. 515,

Fed. Cas. No. 4,221 ; Scrugham v Carter, 12

Wend. (N. Y.) 131 ; McArthur v. Lane, 15 Me.
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245 ; Taylor v. True, 27 N. H. 220 ; Noble v.

Epperly, 6 Ind. 414.

The action lies, in England and most of
the states, wherever there has been an il-

legal taking ; 18 E. L. & E. 230 ; Pangbum
V. Patridge, 7 Johns. (N. T.) 140, 5 Am. Dec.
250; Ilsley v. Stubbs, 5 Mass. 283 ; Stough-
ton V. Rappalo, 8 S. & R. (Pa.) 562 ; Daggett
V. Robins, 2 Blackf. (Ind.) 415, 21 Am. Dec.
752 ; Bruen v. Ogden, 11 N. J. L. 370, 20 Am.
Dec. 593; Drummond v. Hopper, 4 Harr.
(Del.) 327; and in some states wherever a
person claims title to specific chattels in an-
other's possessions; Ward v. Taylor, 1 Pa.

238; Skinner v. Stouse, 4 Mo. 93; Waterman
V. Matteson, 4 B. I. 539 ; Lathrop v. Bowen,
121 Mass. 107; Eveleth v. Blossom, 54 Me.
447, 92 Am. Dec. 555 ; while in others it is re-

stricted to a few cases of illegal seizure;

Watson v. Watson, 9 Conn. 140, 23 Am. Dec.

324; Eggleston v. Mundy, 4 Mich. 295. The
object of the action is to recover possession;

and it will not lie where the property has
been restored. And when brought in the
detinet the destruction of the articles by the
defendant is no answer to the action ; 3 Bla.
Com. 147.

The declaration must describe the place of
taking. Great accuracy was formerly re-

quired in this respect; 2 Wms. Saund. 74 6;
Gardner v. Humphrey, 10 Johns. (N. Y.) 53

;

but now a statement of the county in which
it occu.rred is said to be sufficient, 1 P. A.
Bro. 60.

The chattels must be accurately described
in the writ; Snedeker v. Quick, 11 N. J. L.

179. The following descriptions were held
sufficient: Six oxen; Parwell v. Fox, 18
Mich. 166 ; a lot of hard wood ; all the uten-
sils In a bam ; Peterson v. Fowler, 76 Mich.
258, 43 N. W. 10 ; certain logs (idtentified by
.their njark); Schulenburg v. Harriman, 2
Dill. 398, Fed. Cas. No. 12,486 ; the contents
of a (specified) grocery store; Lltchman v.

Potter, 116 Mass. 371; a moveable building
on a (specified) lot, but found on another I'ot

;

Elliott v Hart, 45 Mich. 234, 7 N. W 812

;

but not a lot of sundries; Warner v Aughen-
baugh, 15 S. & R. (Pa.) 9. Certainty to a gen-
eral intent is sufficient ; Ruch v. Morris, 28
Pa. 245 ; so is a description that would sus-
tain a chattel mortgage ; Ft. Dodge v. Moore,
37 la. 388. The sherifE may require the
plaintiff to attend and point out the goods;
Foredice v. Rinehart, 11 Or. 208, 8 Pac. 285

;

Smith V. McLean, 24 la. 324; no amendment
of the writ is allowed ; Paterson v. Parsell,
38 Mich. 607 {contra; Jaques v Sanderson, 8
Gush. [Mass.] 271); so as to conform to the
affidavit and petition; Roberts v. Gee, 39
Fla. 531, 22 South. 877; but not to increase
the amount of goods properly described in
the writ; Musgrave v. Farren, 92 Me. 198,
42 Atl. 355.

A plaintiff may show that he mistakenly
undervalued the property and the surety is

bound by the judgment against his principal

to the limit of his obligation; the question

of the value as found in the replevin cannot

be relitigated in a suit against the surety

;

Bierpe v. Waterhouse, 219 U. S. 320, 31 Sup.

Ct. 241, 55 L. Ed. 237.

The plea of non cepit puts in issue the tak-

ing, and not the plaintiff's title ; Rowland v.

Mann, 28 N. C. 38; Sawyer v. Huff, 25 Me.

464; Ely v. Ehle, 3 N. Y. 506; Hopkins v.

Burney, 2 Fla. 42; Vose v. Hart, 12 111. 378;
and the pleas, not guilty; Gibson v. Mozier,

9 Mo. 256 ; cepit in alio loco, and property in

another, are also of frequent occurrence.

An avowry, cognizance, or justification is

often used in defence. See those titles.

The judgment, when the action is in the
detinuit, if for the plaintiff, confirms his ti-

tle, and is also for damages assessed by the
jury for the injurious taking and detention

;

M'Cabe v. Morehead, 1 W. & S. (Pa.) 513;
Cable V. Dakin, 20 Wend. (N. Y.) 172 ; Dore
V. Hight, 15 Me. 20 ; Barham v. Massey, 27
N. C. 192. In actions of replevin the meas-
ure of damages is the real value of the chat-
tel at the time the tortious possession of "the

defendant began, with damages for its un-
lawful detention ; Maguire v. Dutton, 54 N.
J. L. 597, 25 Atl. 254.

The defendant in replevin is not concluded
by the value of the property named in the
bond of the writ, when he brings an action
on tlie bond, and is not estopped from show-
ing such value to be greater than there stat-
ed; Washington Ice Co. y. Webster, 125 U.
S. 426, 8 Sup. Ct. 947, 31 L. Ed. 799.
See Judgment.

REPLEVY. To re-deliver goods which
have been distrained to the original posses-
sor of them, on his giving pledges in an ac-
tion of replevin. It signifies also the bailing
or liberating a man from prison, on his find-
ing bail to answer. See Replevin.

REPLIANT. One who makes a replication.

REPLICATION (Lat. replicare, to fold
back.) The plaintiff's answer to the defend-
ant's plea or answer.

In Equity. The plaintiff's avoidance or de-
nial of the answer or defence. Story, Bo.
Pi. § 877.

A general replication is a general denial of
the truth of the defendant's plea or answer,
and of the sufficiency of the matter alleged
in it to bar the plaintiff's suit, and an asser-
tion of the truth and sufficiency of the bill.

Cooper, Eq. PI. 329, 330. Such a replication
is always sufficient to put in issue every ma-
terial allegation of' an answer or amended
answer, unless ,the rules of pleading impera-
tively require an amendment of the bill;
Southern Pac. R. Co. v. U. S., 168 U. S. 1, 18
Sup. Ct 18, 42 L. Ed. 355.
A special replication was one which intro-

duced new matter to avoid the defendant's
answer. It might be followed by rejoinder,
surrejoinder, and rebutter. Special replica-
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tlons hare been superseded by the practice
of amending bills ; 1 How. Intr. 55 ; 17 Pet.
App. 68. A replication must be made use of
where the plaintiff intends to introduce evi-

dence, and a subpoena to the defendant to re-

join must be added, unless he will appear
gratis ; Story, Eq. PI. § 879.

A replication may be filed nunc pro tunc
after witnesses have been examined under
leave of court; Story, Bq. PI. § 881; Mitf.

Eq. PI. by Jeremy 323. If a replication is

taken to a plea and issue be found thereon,

the bill will not be dismissed, provided the

facts contained in the plea aye proved ; El-

gin Wind Power & Pump Co. v.' Nichols, 65
Fed. 215, 12 O. C. A. 578, 24 U. S. App. 542.

Under the new equity rules of the United

States supreme court a replication is not re-

quited.

In Admiralty. No replication to the an-

swer to a Ubel is now allowed; the libellant,

under Adm. Rule 51, is considered as denying

new facts set up in the answer.

At Law. The plaintiff's reply to the de-

fen^Jant's plea. It contains a statement of

niatter, consistent with the declaration, which
avoids the effect of the defendant's plea or

constitutes a joinder in issue thereon. See

Andr. Steph. PI. 151.

It is, in general, governed by the plea,

whether dilatory or in bar, and most fre-

quently denies it. When the plea concludes

to the country, the plaintiff must generally

reply by a similiter. See Similiter; Canip-

bell V. Clark, Hempst. 67, Fed. Cas. No. 2,355a.

When it concludes with a verification, the

plaintiff may either conclude the defendant by
matter of estoppel, deny the truth of the plea

in whole or in part, confess and avoid, the

plea, or new assign the cause of action in

case of an evasive plea. Its character varies

with the form of action and the facts of the

case. See 1 Chitty, PI. 519.

As to the form of the replication:

The title contains the name of the court,

and the term of which it is pleaded, and in

the margin the names of the plaintiff and de-

fendant. 2 Chitty, PI. 641.

The commencement is that part which im-

mediately follows the title, and contains a

general denial of the effect of the defendant's

plea. When the plea is to the jurisdiction, it

contains a statement that the writ ought not

to be quashed, or that the court ought not

to be ousted of their jurisdiction. Eastell,

Entr. 101. When misnomer is pleaded, no
such allegation is required ; 1 B. & P. 61.

When matter in estoppel is replied, it is,

in general, in the words "and the said plain-

tiff saith that the said defendant."

When the replication denies or confesses

and avoids the plea, it contains a precludi

non, which see.

The tody should contain

—

Matter of estoppel, which should be set

forth in the replication If it does not appear

from the previous pleadings: as, if the mat-

ter has been tried upon a particular Issue In

trespass and found by the jury ; 3 Bast 346

;

Warner's Bx'rs v. Bledsoe's Adm'x, 4 Dana
(Ky.) 73 ; denial of the truth of the plea, ei-

ther of the whole plea, which may be by a
denial of the fact or facts constituting a sin-

gle point in express words ; Watriss v.

Pierce, 36 N. H. 232; Moss v. Hindes, 28 Vt.

279; or by the general replication de inju-

ria, etc., according to the form of action; 8

Co. 67 ; 1 B. & P. 79 ; Allen v. Scott, 13 111.

80 ; or of a part of the plea, which may be

of any material fact; Bradner v. Demick,

20 Johns. (N. Y.) 406 ; and of such only ; 37
E. L. & E. 479; Tingling v. Hoppe, 9 Gill

(Md.) 310; U. S. v. Buford, 3 Pet. (U. S.) 31,

7 L. Ed. 585 ; or of matter of right resulting

from facts ; 1 Saund. 23 a, n. 5 ; Calvert v.

Lowell, 10 Ark. 147; see Teavebse; a con-

fession and avoidance ; Hoitt v. Holcomb, 23

N. H. 535 ; Jenkins v. Stanley, 10 Mass. 226

;

see CoNi-BssioN and Avoidance; a new as-

signment, which see.

The conclusion should be to the country

when the replication denies the whole of the

defendant's plea containing matter of fact;

Walker v. Johnson, 2 McLean, 92 Fed. Cas.

No. 17,074 ; Hartwell v. Hemmenway, 7 Pick.

(Mass.) 117; Bindon v. Robinson, 1 Johns.

(N. T.) 516 ; as well where the plea Is to the

jurisdiction; 1 Chitty, PI. 385; as in bar;

1 Chitty, PI. 554; but with a verification

when new matter is introduced; 1 Saund.

103, n. ; Hampshire Manufacturers Bank v.

Billings, 17 Pick. (Mass.) 87 ; Hallett v. Sli-

dell, 11 Johns. (N. Y.) 56. The conclusions

in particular cases are stated in 1 Chitty, PI.

615 ; Com. Dig. Pleader (P 5). See 1 Saund.

103, n.; Bindon v. Robinson, 1 Johns. (N. T.)

516 ; Archb. Civ. PI. 258 ; 19 Viner, Bac. Abr.

Trespass (I 4).

As to the qualities of a replication. It

must be responsive to the defendant's plea;

Cannon v. State, 17 Ark. 365 ; Jones v. Hays,

4 McLean, 521, Fed. Cas. No. 7,467 ; answer-

ing all which It professes to answer; State

Bank v. Sherrill, 12 Ark. 183; Whitehurst

V. Boyd, 8 Ala. 375; and if bad in part, is

bad altogether; 1 Saund. 338; Marsteller v.

M'Olean, 7 Cra. (U. S.) 156, 3 L. Ed. 300;

Williams v. Moore, 32 Ala. 506 ; directly; 10

Bast 205 ; see Conard v. Dowling, 7 Blackf

.

(Ind.) 481 ; vplthout departing from the alle-

gations of the declaration in any material

matter ; Burk v. Huber, 2 Watts (Pa.) 306

;

Breck v. Blanchard, 22 N. H. 303 ; see De-

pabtdke; with certainty; Sealey v. Thomas,

6 Fla. 25; see Certainty; and without du-

plicity; Hereford v. Crow, 3 Scam. (111.) 423;

Downer v. Eowell, 26 Vt. 397 ; Ames v. West,

4 Wend. (N. T.) 211; see Duplicity. Al-

though the replication is a departure from

the complaint, yet the defendant cannot avail

himself of. such a defect in a court of error,

where he did not raise the question by de-

murrer or by motion, but went to trial upon
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the issues as made up ; Ajikeny v. Clark, 148

U. S. 345, 13 Sup. Ct. 617, 37 L. Ed. 475.

An objection that replications were not

filed to the defendant's pleas when the trial

commenced, nor before judgment with leave

of court, comes to late if made after entry

of judgment; J. S. Keator Lumber Co. v.

Thompson, 144 V. S. 434, 12 Sup. Ot. 669, 36

L. Ed. 495.

REPLY. See Opening and Closing;

Right to Begin ; Burden op Proof.

REPORT OF COMMITTEE. That commu-
nication which the chairman makes to the

house upon the dose of the investigation In

which the committee has been engaged.

REPORT OFFICE. Formerly a depart-

ment of the English court of chancery.

Whart

REPORTING, COUNCIL OF LAW. The
Incorporated Council of Law Reporting for

England and Wales has charge of reporting

and publishing the cases in those two coun-

tries.

REPORT^. A printed or written collec-

tion of accounts oc relations of cases judicial-

ly argued and determined.

The value and force of adjudicated prece-

dents, which is, to a greater or less degree,

acknowledged in the jurisprudence of all civi-

lized countries, is elsewhere discussed under

the titles herein, judge-made law, precedent,

and stare decisis. The greater weight given

to precedent, however, in England and Amer-
ica, makes the subject of law reporting one

of the utmost interest and importance. The
multiplication of reports has given rise to

much discussion on the subject.

In a report to the American Bar Association,

1898, by Edward Q. Keasbey, it was suggest-

ed that the evils of excessive reports would
be lessened if the court could be induced to

write shorter opinions, especially when pass-

ing upon well-settled principles of law, and
if the dissenting opinions were brief. The
committee thought that dissenting opinions

should be published. Only the important cas-

es should be reported, omitting those which
decide only questions of fact, or reaffirm set-

tled principles of law, the selection to be

made by the reporter. In preparing the syl-

labus all dicta should be omitted, and also

propositions of law made by the court argu-

endo. The reporter should state the facts

even though they are stated by the court;

an abstract of the arguments should be print-

ed only in novel and important cases.

It was said in 1907 that there were about

14,500 volumes of reports ; see Bulletin of

Amer. Libr. Assoc, p. 94; and that, up to

1906, 725,000 cases had been reported and

that 23,000 were being reported each year.

See Index to Leg. Periodicals, April, 1909.

Prior to 1800, there were only one or two
American Reports. In England there were

many, but before the period of official report-

ing, and particularly among the early reports,

there is a great difference in the value of

the reports published by volunteer reporters.

While some of them are ot the highest au-

thority, both in England and America, others

are of little or, in many cases, of no author-

ity whatever, and it is of the highest im-

portance that a lawyer in citing them should

know the character of the volume cited.

They are often mere note-TiooTcs of law-

yers or of students, or copies hastily and

very inaccurately made from genuine manu-
scripts. In some instances one part of the

book is good, when another is perfectly

worthless. This is especially true of the

early Chancery Reports, which were general-

ly printed as booksellers' "jobs."

The failure to give due attention to the

character of the old reports has led to grave

judicial errors. Mr. John William Wallace,

in "The Reporters," calls attention to the

fact that the opinion of Chief Justice Mar-
shall, which "had the effect of almost totally

subverting in two states of our Union the

entire law of charitable uses," relied upon an
authority, which, twenty-five years after-

wards, under the critical examination of Mr.
Binney, was shown to be no authority, and
the opinion passed upon it was overruled.

The necessity of attention to the apparent
value of the old reports is enhanced by the

fact that even in books of the worst author-

ity, there are occasional cases well reported,

and different parts of the same book are of

very different value. The most thorough and
satisfactory source of information on this

subject is "The Reporters," the author of

which made the most exhaustive investiga-

tions in London, and his work received the

highest commendation from English judges;

5 C. B. N. S. 854, where the book was char-

acterized "as highly valuable and interest-

ing," and one to which "they could not re-

frain from referring" on a question involv-

ing the reputation of one of the early EngUsh
reporters. See, also. Sir P. Pollock in 1903

Am. Bar. Assoc. Report as to the value of Mr'.

Wallace's work.
For a history of the "Law Reports" in

England, with much information on report-

ing, see Daniel, History of the Origin of the

Law Reports, 1884.

See 1 Abbott's National Digest x, for much
information as to the Federal Reports, other

than those in the supreme court. The fed-

eral cases (except in the supreme court) have
been reprinted in thirty volumes, under the

name of "Federal Cases."

In volume 30 of the series is much infor-

mation as to the early Federal Reports oth-

er than those of the supreme court.

See, generally, 1 Kent, 14th ed. 471 ; 9 L.

Quart. Rev. 179; 1 id. 137; Wambaugh,
Study of Cases, passim; 2 Jurid. Soc. Pa-

pers 745, The Expediency of Digesting the

Precedents of the Common Law, and Regulat-

ing the Publication of Reports ; Veeder, The
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English Reports (15 Harv. 2 Rev. 1, 109 ; 2
Sel. Essays in Anglo-Amer. L. H. 123). He
is referred to below as Veeder.
For a list of reports, see Soule, Lawyers'

Reference Manual, which gives the chro-

nology of all reports ; also Brief Making, by
Lile and others, 3d Ed. by R. W. Cooley.

The National Reporter System reports cur-

rently in full all decisions, without selection

or abridgment, of the courts of last resort

of every state, also the decisions of the cir-

cuit and district courts, circuit courts of ap-

peals, commerce court, and the supreme court

of the United States. The decisions are pub-
lished in two editions ; first in weekly pamph-
let form, as advance sheets, and later in

bound volumes. There are ten distinct pub-

lications of this series, viz.:

The Northwestern Reporter, established in

1879, reporting the decisions in Michigan,
Wisconsin, Minnesota, Iowa, Nebraska, Da-
kota, and North and South Dakota ; the Pa-
cific Reporter, established in 1883, reporting

the decisions in California, Colorado, Idaho,
Oregon, Montana, Nevada, New Mexico, Kan-
sas, Oklahoma, Arizona, Utah, Washington,
and Wyoming; the Northeastern Reporter,

established in 1885, reporting the decisions

in New York, Massachusetts, Ohio, Illinois,

and Indiana ; the Atlantic Reporter, estab-

lished in 1885, reporting the decisions in

Maine, New Hampshire, Vermont, Connecti-

cut, Rhode Island, New Jersey, Pennsylvania,
Delaware, and Maryland ; the Southwestern
Reporter, established in 1886, reporting the
decisions in Missouri, Arkansas, Indian Ter-
ritory, Texas, Kentucky, and Tennessee; the
Southeastern Reporter, established in 188T,

reporting the decisions in Virginia, West Vir-

ginia, North Carolina, South Carolina, and
Georgia ; the Southern Reporter, established

in 1887, reporting the decisions in Alabama,
Florida, Louisiana, and Mississippi.

The New York Supplement was established

in 1888 and reports the decisions of lower
courts of record of the state of New York.

The Federal Reporter, established in 1880,

contains^ the decisions of the United States

circuit and district courts since that year
and of the United States circuit courts of

appeals and commerce court, from the or-

ganization of those courts.

The Supreme Court Reporter covers the

decisions of the United States supreme court.

It begins with volume 106 of the United
States Reports and continues to date ; one
volume is published each year, in this se-

ries the decisions are first published in the

form of biweekly advance sheets, during the

term of court, then the bound volume is pub-

lished, containing in full a report of all the

cases decided during the year.

In addition to the various official a'nd non-

official reporting systems, . there are several

non-official series of law reports that publish

selected cases only.

The "Lawyers' Reports Annotated" con-

tains cases selected from the current deci-

sions of the courts of last resort of the sev-

eral states and territories and of the United
States supreme and other federal courts.

The series began in 1888, and comprises four

volumes a year. In 1906, when 70 volumes
had been published, a new series was be-

gun. The new series are issued at the rate

of about six volumes per year.

The "American Decisions" is a series of

100 volumes, purporting to pontain the cases

"of general value and authority" from the

earliest state reports to the year 1869.

The "American Reports" is a continuation

of the American Decisions, and comprises
cases selected from the state reports publish-

ed during the years 1869 to 1887. There are

60 volumes of this series.

The "American State Reports" is a contin-

uation of the American Reports, and pub^lish-

es cases selected from the- state reports is-

sued between 1887 and 1911. This series

terminated with volume 140, issued in 1911.

! The three series above named are some-

1 times styled "The Trinity." They do not cov-

i
er any decisions of the inferior federal courts

i nor of the United States supreme court.

I
The "American and English Annotated

I

Cases" began in 1906, and purports to con-

1
tain the "Important Cases Selected from the

i Current American, Canadian and English Re-

!
ports." Beginning with the twenty second

' volume of this series, it was merged with the

j

American State Reports. Although publish-

i ed jointly, and identical in contents, the books

I

are issued under separate designations by
' the two publishers. The series succeeding the

I

American State Reports is published under
the title' "American Annotated Cases" (cited

;
"Ann. Cas.") and designated by year and

: number, t. e., 1912A, 1912B, etc. The pub-

j
Ushers of the original series, however, retain

i the title originally adopted, together vrith
' the numerical sequence, and add an extra

! label at the bottom of each volume, giving

J
the corresponding designation of the Amer-

. lean Annotated Cases. Thus, vol. 22 Amer-
:
lean and English Annotated Cases is also la-

i beled "Ann. Cas. 1912A."
' Up to the year 1865, the English reports

: are entitled by the name of the reporter and
I commonly cited by abbreviation of the re-

porter's name. The year 1865 marked the

organization of the Council of Law Report-
ing and the establishment of the "Law Re-

ports," a system which has been in operation

ever since.

As first established, the Law Reports com-
prised'a separate series for each of the courts,

Including the House of Lords and the Privy
Council Appeal Cases. In 1875 the series was
consolidated into six series, namely, the Ap-
peal Cases, Chancery Division, Common Pleas
Division, Exchequer Division, Probate Divi-

sion, and Queen's Bench Division. Commenc-
ing with 1881, cases in the Common Pleas

and Exchequer Division are reported in the
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Queen's Bench Division, so that, at present,

there are four series, namely, Appeal Cases,

Chancery, King's Bench, and Probate.

The Law Reports are cited by the court or

division. Up to 1875, the mode of citation

was, for example: Goodwin v. Robarts, L. R.
10 Exch. .337, indicating that this case was
found in the Law Reports, vol. 10, of the Ex-
chequer Reports. After 1875, when the first

consolidation took place, cases were cited

merely by the division, for example: Perry
v. Barnett, 15 Q. B. D. 388, indicating that

this case was found in Law Reports, vol. 15,

of the Queen's Bench Division. In 1891, a

new style of citation was adopted, the year

being added to the citation. For* example:
Sanderson v. Collins, [1904] 1 K. B. 628, in-

dicating that this case is to be found in the

Law Reports, vol. 1, of the King's Bench Di-

yision for the year 1904.

Citation of Irish Reports. Up to the

year 1838, the Irish reports are entitled by

the name of the reporter and commonly cited

by an abbreviation of the reporter's name.
In 1838 the two series entitled, respectively,

"Irish Law Reports" and "Irish Equity Re-

ports," commenced publication. Each of

these ran to thirteen volumes, covering the

years 1838-1850. They were continued by
the "Irish Common Law Reports" (17 volumes,

1849-1866), and the "Irish Chancery Reports"

(17 volumes, 1850-1866), which were in turn

continued by the "Irish Reports, Common
Law Series" (11 volumes, 1866-1877), and the

"Irish Reports, Equity Series" (11 volumes,

1866-1877). In 1878 the "Irish Law Reports"

were established. These reports ran to 32

volumes, covering the years 1878-1893, and

were continued by the "Irish Reports," which

is- the present series. The "Irish Reports" are

issued in two volumes a year and are cited

by year and volume, as "(1894) 2 I. R. 512."

Among the English reporters the follow-

ing possess little authority: Noy, Godbolt,

Owen, Popham, Winch, March, Button, Ley,

Lane, Hetley, Carter, J. Bridgman, Kebie,

Siderfin, Latch, several volumes of the "Mod-

ern" Reports, 3d Salkeld, Gilbert's Cases in

Law -and Equity, the 1st and 2d parts of

"Reports in Chancery," Chancery Cases, Re-

ports temp. Finch, "Gilbert's Reports," 8th

Taunton, Peake's Nisi Prius Reports. The

following: Bemardiston, Fitzgibbon, W Kel-

ynge, Barnes, Ridgeway, Lee, Cunningham,

Andrews, and Willes (1737-60), are said to

be, "most of them, of inferior workmanship."

Veeder. The same author states that At-

kyns and Vesey, Sr., are "extremely unsatis-

factory, though improved in subsequent edi-

tions."

Prof. Wambaugh (Study of Cases) speaks

of the "many cases excellently reported by

Dyer, Plowden, Coke, Croke, Yelverton, Ho-

bart, and Saunders." The first reporter to

make orderly and condensed reports in har-

mony with modern ideas was Sir James Bur-

row.

Want of space requires the omission of a

detailed list of reports, but a few of the com-

ments upon the older reporters are given here.

Abbreviatio Placitorum. An old collection of

cases (1619-1626) abbreviated from the

rolls of Rich. I to Edw. II, containing the

earliest authentic statement of the common
law and the working of the Curia Regis. 2

Holdsworth, Hist. Engl. Law 144. It was
reprinted in 1811 by the Record Commis-

sion.

Aleyn (John). K. B., 1646-48. 1 vol. These

are reports of cases in the time o^ the civil

wars of Charles I., and do not possess much
authority, though containing reports of

RoUe's decisions.

Ambler (Charles). Cases in the High Court

of Ch., 1737-83. Second edition by J. E.

Blunt, 2 vols. (1828). As originally pub-

lished of very little authority, but much
improved by Mr. Blunt. "Extremely un-

satisfactory ;" Veeder.

Baruardlston (Thomas). High Ct. of Ch.,

1740-41. 1 vol. Lord Mansfield (2 Burr.

1142) forbade the citing of this book as it

would be only misleading the students to

put them upon reading it. He said it was
marvellous, however, to those who knew
the sergeant and his manner of taking

notes, that he should so often stumble upon
what was right; but that there was not

one case in his book which was so through-

out. Lord Eldon, however, in 1 Bligh, N.

R. 538, says, "in that book there are re-

ports of very great authority."

Barnardiston (Thomas). K. B., 1726-34. 2

vols. A book which for many years was
very little esteemed, the author having
been reputed a careless fellow who let

the wags scribble what they liked in his

note-book while he was asleep. However,
where his accuracy has been tested, as it

has been of later times, it has come out

pretty fairly ; and now both the K. B. and
Ch. reports of Barnardiston are reasonably

respected. See Wallace, Report. 423.

Bendloes (Gulielme). All the Courts, 1531-

1628. 1 vol. Propei;ly cited as New Ben-

loe, sometimes as old Benloe.

Benloe (Gulielme) & Dalison (Gulielme). C.

P. Benloe contains cases from 1532 to

1579, and Dalison from 1546 to 1574. 1

vol. of each, bound together. There is very
great contusion in the citations of the re-

ports of Benloe and Oaliison. Some cases

of Benloe's are given at the end of Keil-

way's Reports and of Ashe's Tables. It is

supposed that the title New Benloe was
given to the volume here given as Bend-

loes to distinguish it from the cases in

Keilway and Ashe. The volume gii'en as

Benloe & Dalison consists in reality of two
separate series of reports, paged independ-

ently, although bound together, and the

modes of reference are very various, being

sometimes to Dalisou when Benloe is in-
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tended, and vice versa. A full account is

given in Wallace's Report. They are said

to be of secondary value.

Blackstone (William). K. B., C. P., and Exch.
Chamber, 1746-79. 2 vols. Lord Mansfield

said (Dougl. 92, n.): "We must not al-

ways rely on the words of reports, though
under great names. Mr. Justice Black-

stone's reports are not very accurate," but
of late they have been well edited, and are

more esteemed.

Bosanquet (J. B.) & Puller (C). New Re-

ports, C. P., Exch. Chamb., and House of

Lords, '1804^07. 3 vols. Bosanquet & Pul-

ler are generally cited from 1 to 5 in Amer-
ican

_
books. In English books the latter

series is frequently cited as New Reports.

Bracton. Sir P. Pollock expresses the opin-

ion that Bracton may perhaps be fairly

reckoned as a book of reports. His name
was Bratton. His Note Book has been edit-

ed by Maitland In three volumes (1887)

;

but It has been declared that he can safely

be cited only for historical illustration;

[1896] A. C. 3.

Brooke (Robert). New Cases. Called also

Petit Brooke, Little Brooke and Bellewe's

Cases, temp. Henry VIII. Cases in the K.
B., C. P., and Exch., 1515-58, selected out
of Brooke's Abridgment by Richard Bel-

lewe. Of secondary value.

Burrow (James). K. B., 1756-71. 5 vols. A
full, excellent, and accurate reporter, who
holds in a legal point of view the same re-

lation to Lord Mansfield that in a literary

and historical one Boswell does to Dr.

Johnson. He marked an epoch in law re-

porting, and was the first to prefix a state-

ment of the facts ; supra.

Carthew (Thomas). King's Bench, 3 Jac.

II.-12 Will. III. 1 vol. Lord Thurlow said,

"Carthew and his book were equally bad
authority," but Lord Kenyon, in 2 Term
776, says that Carthew is in general a good
reporter. See also Willes 182. "Of poor
reputation ;" Veeder.

Gary (George). Ch., 1557-1604. 1 vol. Fre-

quently mere transcripts from the Regis-

trar's books.

Cases in B. R. temp. Holt. Cases and Res-

olutions in the Court of K. B., 1714-29.

1 vol. This must not be mistaken for- "Re-
ports temp. Holt," for which see "Holt."

Cases in Chancery. Two parts in 1 vol.;

with this is usually bound "Select Oases
in the High Ct. of Ch.," which contains

the cases of the Duke of Norfolk and of

the Earls of Bath and Montagu ; it is cited

as 1, 2, and 3 "Chancery Casefe." A book
of notoriously doubtful authority; Wal-
lace, Reporters, approved in 19 L. Q. Rev.

236.

Cases tempore Hardwicke. K. B. at West-

minster during the time of Hardwicke,

usually cited as Hardwicke's Cases, which

see ; see also Ridgway.

Cases tempore Talbot. K. B., C. P., and Ch.,

1734^38. 1 vol. By Alex. Forrester to

page 217, and from there to ' the end, by
Hawkins. A book of highly respectable au-

thority, though not a monument worthy of

Lord Talbot's transcendent virtue. Wal-
lace, Report. 506.

Cases tempore William III. King's Bench,
1690-1702. 1 vQl. See Modern, vol. 12.

BuUer said in Dougl. 83, "12 Modern is not
a book' of any authority."

Choyce Chancery Cases, 1557-1606. 1 vol.

A very good little book, so far as it goes.

See Wallace,. Report. 470, where curious

extracts are given from the volume. Re-

printed, 1870.

Coke (Edward). King's Bench,, Common
Pleas, Exchequer, and Chancery, 1572-

1618. 13 parts or volumes. He published

the first part or volume in 1600 and the

eleventh in 1616. A twelfth part was pub-

lished In 1634 and a thirteenth in 1637.

The last two are of inferior authority.

Coke's Reports are usually called "The
Reports." They are not, strictly speaking,

reports, but each case constitutes a trea-

tise on the point at issue. Lord Coke's re-

ports are very voluminous. They have
been severely criticised by Sir Edward Sug-

;den. Lord Redesdale, and others, and

Coke charged with "telling untruths" In

them; but the charges made against him
have been examined by Wallace (Report-

ers, p. 165), and Coke's integrity vindicat-

ed. The twelfth report is "a book of infe-

rior authority." Pollock, Expansion of the

C. L. 71. And see under the head of Plow-

den.

Comberbach (Roger). K. B., 1685-99. It is

said by Lord Thurlow (1 Bro. C. C. 97) to

be bad authority, though a few eases are

better reported than in any other place.

Its chief use is for comparison with other

reports of the same cases. Wallace, Re-

port. 396.

Cox (Edward W.). Criminal Cas. in all

the Cts. in England and Ireland, 1843-81.

14 vols. These reports, which are edited

by Mr. Cox, are prepared by a large num-
ber of reporters. Volume 12 is of ques-

tiouElble authority ; 10 B. & C. 275.

Croke (Sir George). Ch., K. B., and 0. P.,

1582-1641. 4 vols. The reports in Croke

are generally short, and, as the books con-

sist of four closely-printed volumes, the

cases are, of course, very numerous. Oc-

casionally cases are misreported: but

taken as a whole, Croke has enjoyed from

early times a high reputation, and even

now Is constantly cited. Wallace, Report.

198. The Chancery cases in the time of

Elizabeth are Sir Harbottle Grimston's.

The reports are commonly cited by the

name of the author and the reigning sov-

ereign; vols. 1 and 2 as Croke (or Cro.)

Ellz. ; vol. 3 as Croke Jac. ; and vol. 4

as Croke Car.
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Davies, or Davis, or Davy (Sir John). K.
^

B, C. P., and Exch. in Ireland, 1604-12.

1 vol. Davies, who was chief-justice of
]

Ireland, and died on the night of the day

on which he had been appointed chief-

justice of England, was a man of great

genius and accomplishments. See Wal-

lace, Report, 229.

Dickens (John). High Ot. of Ch., 1559-

1798. 2 vols. Dickens was a very atten-

tive and diligent register; but his notes,
|

being rather loose, are not to be consid-

ered as of very high authority. Lord
Bedesdale, 1 Sch. & L. 240. See, also,

Sugd. Vend. 146. A few cases, where the

opinions are printed from manuscripts'

prepared for publication, are valuable.

Wallace, Report. 476.

Dyer (Sir James). K. B. and C. P. Bxch.

and Ch., 15ia-82. 3 vols. Short notes,

never Intended by Dyer to have been

published; always regarded, however, as

among the best of the old reports. Wal-

lace, Report. 126.

ElUs (Thomas F.) & Blackburn (Colm). Q.

B., 1852-58. 8 vols. Among modern re-

ports few are more valued for the success

with which extraneous matter is stripped

ofC and nothing but the essence of the case

presented to the reader. 9 Lond. Law
Mag. 339.

Equity Cases Abridged. Cases in the High
Court of Ch., 1667-1744. 3 vols. This work
is a digest, rather than reports, and is

frequently cited. The first volume, which

is attributed to Pooley, is of excellent au-

thority; the second, much less so. Seldom
cited without misgiving ; 19 L. Q. R. 236.

Fortesque (John). Select cases in all the

courts of Westminster Hall, tempore-'Will.

III., Anne, Geo. I., and Geo. II. ; also

the Opinion of all the Judges of England
relative to the Grandest Prerogatives of

the royal family, and some observations

relating to the Prerogative of a Queen-
Consort. 1 vol.

Freeman (Richard). K. B. and C. P., 1670-

1704. 1 vol. Freeman's note-book hav-
ing been stolen by a student, and these

reports published surreptitiously, they

were for a long time but little esteemed.

Of late, however, they have been re-

edited, and enjoy a higher reputation than

they formerly did. Lord Mansfield said,

in Cowp. 16, "Some of the cases in Free-

man are very well reported." Wallace,

Report. 390.

Gilbert (J.). Cases in Law and Bq., 1713-

15. 1 vol. A posthumous work, contain-

ing one or two cases well reported, but
generally consisting of loose notes very

badly edited. Wallace, Report 251. "Of
little value;" Veeder. Commonly cited as

Gilbert's Cases.

Hardwicke's Cases. Court of King's Bench
at Westminster, 7th to 10th Geo. II., dur-

Bouv.—182

Ing w^lch time Hardwlcke presided in that

court, to which are added some cases de-

cided by Lee and two Equity cases by

Hardwlcke.
Hetley (Sir Thomas). C. P., 1627-31. 1

vol. Not marked by any peculiar skill,

accuracy, or information. Dougl. ix. Not

valued. 2 Jurid. Soc. Papers 577.

Hobart (Sir Henry). C. P. and Ch., 1-23

Jac. I. Hobart was a great judge; and

these reports, which are by himself, have

always been esteemed. Wallace (Report,

p. 163) cites from Judge Jenkins a splendid

tribute to his character.

Holt. Reports tempore Holt K. B., C. P.,

Bxch., and Ch., 1688-1710. 1 vol., by Giles

Jacob. (Taken from a MS. of Thomas
Farresley.) In Rex v. Bishop of London,

1 Wilson, 15, Lee, C. J., said this was a

book of no authority.

Howell (Thomas B.) & (Thomas J.). State

Trials and Proceedings for High Treason

and other Crimes and Misdemeanors, 1163-

1820. 33 vols., and Index.

Vol. lr-21, 1163-1783. T. B. Howell.
22-33, 1783-1820. T. J. Howell.

This is an immense collection of cases,

brought together by hunting through
every collection in England, and, there-

fore, having very different degrees of

merit. For a full account of Its char-

acter and value, see Wallace's Report. 64.

Hutton (Sir Richard). C. P., 1612-38. 1

vol. This book seems to belong to that

class of literary productions which do not

obtain notoriety enough to be abused.

Wallace, Report. 246.

Jenkins (David). Exchequer, 1220-1623. 1

vol. Eight centuries, or eight hundred
cas.es. See an account of Jenkins, who was
a Welsh judge, by D'Israeli, given in Wal-
lace's Report. 71. The reports of Jenkins

were prepared in prison, where Jenkins

fras put for his loyalty to Charles I. and
kept for fifteen years. The book is of ex-

cellent authority. Brief, but accurate.

Jones (Sir William). K. B. and C. P., House
of Lords, and Bxch. Chamb., 1620-41. It

Is a book of good authority. It is some-
times cited as 1st Jones, to distinguish

it from Sir Thomas Jones, which is then

correspondingly cited as 2d Jones.

Keble (Joseph). K. B., 12-20 Car. II. 3
vols., an inaccurate reporter, yet a toler-

able historian of the law; 3 WUs. 330.

Not a satisfactory reporter, but a pretty

good register, and more esteemed of late,

perhaps, than formerly. Wallace, Report.

315. Lord Kenyon reprimanded counsel

for citing Keble ; 6 Ring. 664.

Keilwey (Robert). K. B. and C. P. It also

contains some cases incerti temporis, and
some temp. Bdw. III. The volume, having
been edited by John Croke, is sometimes
cited as Croke's Reports. See Wallace,

Report 119. Of secondary value. Its

preface shows it to be a selection from
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Kellwey's CDmmon place book made by
Croke as a supplement to the contemporary
Tear Books ; 24 L. Q. R. 7.

Leonard CWUliam). K. B., C. P., and Excb.,

1540-1615. A very good and much-esteem-
ed reporter; one of the best, indeed, of

the old books. See Wallace, Report. 142,

referring to Sugden, Lord Nottingham, and
Sir George Treby.

Ley (Sir James). King's Bench, C. P., Ex.,

and Court of Wards, and Star Chamber,
1608-29. 1 vol. The book is seldom cited

;

Wallace, Report. 241. It is sometimes
cited as Leigh; id. 244.

LofEt (Capel). K. B., C. P., and Ch., 1772-

74. 1 vol. Not a highly esteemed reporter,

but the only volume giving an account of

the case of the negro Somerset.

Meeson (R.) & Welsby (W. N.). Exch. and
Exch. Chamb., 1836-47. 16 vols. Among
the most useful and best reported of the

modern English reports.

Modern Cases in Law and Equity. See
Modern Reports, parts 8 & 9 ; in 1 Burr.

386, it is observed, that it Is a miserable,

bad book, and in 3 Burr. 1326, the court

said they treated it with the contempt it

deserved.

Modern Reports. Select Cases in the K. B.,

C. P., Ch., and Exch., 1669-1732. 12 vols.

By various hands, and of various degrees

of excellence ; some are very inferior. See
much learning on the subject in Wallace,
Report. 347-390. They' are not treated

with respect in the courts ; Odger, C. L.

See Modern Cases in Law and Equity.

Moore (Edmund F.). Cases in Privy Coun-
cil. New Series, 1862-73. 9 vols. Vol. 3,

p. 347 to the end, and vols. 4f-9 are identi-

cal word for word with 1—4 I/aw Reports,

Privy Council.-

Moore (Francis). K. B., C. P., Exch., and
Ch., 1512-1612. .1 vol. Moore's Reports
are printed from a genuine manuscript,

and are esteemed valuable and accurate.

Mosely (William), High Court of Ch., .time

of King, 1726-30. 1 vol. Cdndemned by
Lord Mansfield, but perhaps on insuffi-

cient ground. Lord Eldon, a better judge
of the merits of a Chancery Reporter,

spoke well of it (19 Ves. 488, n.), as did

also Mr. Hargrave. Wallace, Report. 504.

"Not particularly good;" Veeder.

New Reports. See Bosanquet & Puller.

Noy (William). K. B. and C. P., 1559-1649.

1 vol. This is an abridgment by Serjeant

Size, who when a student borrowed Noy's
Reports and abridged them for his own
use. Vide Ventr. 81; 2 Keb. 652; for a
full account see Wallace, Report. 154.

Plowden (Edmund). K. B., C. P., and Exch.,

1550-80. 1 vol. Probably the most full,

finished, and thoroughly accurate of the

old reporters; always highly esteemed.

Plowden and Coke are the classical re-

porters of the common law ; 2 Sel. Essays,

Anglo-Amer. Leg. Hist. 128.

Raymond (Lord Robert). K. B. and O. P.,

1694-1734. 3 vols. Some of the earlier

cases in Lord Raymond, having been taken

when he was a young man, or copied from
the papers of his different young friends,

have not been so highly esteemed, perhaps,

as his other cases, which are, generally

speaking, his own. As, a whole, his reports

are highly respected, and often cited, even

in this day and country. Wallace, Report.

401. "His reports of Holt's decisions are

of excellent authority ;" Veeder.

Ridgeway (William). K. B. and Ch., at

the time Lord Hardwicke presided in those

courts. King's Bench, 1736, Chancery,

1744-45.

Salkeld (William). K. B., C. H., C. P., and
Exch., 1 Will. III. to 10 Anne. 3 vols.

The third volume having been published

from notes less carefully prepared than the

first two (published under the supervision

of Lord Hardwicke) is not accounLCd as of

the highest authority. The first two vol-

umes "are too brief to be clear;" Veeder.

Saunders. K. B., 1666-1673. The most ac-

curate and valuable reporter of his age.

His work was subsequently enriched by the

notes of Serjeant Williams, and is cited

as Williams' Saunders.

Saville (Sir John). C. P. and Exch., 1580-94.

This book, says Wallace (Report. 197), ap-

pears "to have no character at all. I have
not found a word upon it, either of censure

or of praise."

Sayer (Joseph). K. B., 1751-56. 1 vol. "An
inaccurate reporter." 1 Sugd. Vend. 80.

Select Chancery Cases. High Court of Ch.

Containing the great cases of the Duke of

Norfolk, and of the Earls of Bath and
Montague. (This is part 3 of Chancery
Cases, and is usually bound with parts

1 and 2.)

Strange (Sir John). Ch., K. B., C. P., and
Exch. 2 vols. Authoritative, though too

brief in the style of reporting. Mr. Nolan,

in 1795, published a new edition, which
has rendered Strange more valuable than

he was. Wallace, Report. 420.

Style (William). K. B., "now Upper Bench."

1646-1655. Printed from a genuine manu-
script, and esteemed.

Taunton (William P.). 0. P. and other Cts.,

1807-19. 8 vols. The eighth volume is

not very highly esteemed, having been

made up from his notes and not supervis-

ed by him. Wallace, Report. 533, note; 9

Lond. Law Mag. 339.

Term Reports. 1785-1800, covering the pe-

riod of Kenyon, C. J.

Vaughan (Sir J.). C. P., 1665-74. 1 vol.

Edited by Edward Vaughan. Containing

some cases from his own perfected manu-
script, very well reported, but some others

not fully prepared, and not so much es-

teemed. Vaughan was an interesting char-

acter, upon whose merits the author of
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.The Reporters dwells with interest. See
page 334.

Vernon (Thomas). High Ct. of Ch., 1680-
1719.- 2 vols. Vernon was a very eminent
chancery lawyer; but his reports were
posthumously published from notes found
in his study after his death. They were
loose, and on that account unsatisfactory
and inaccurate. A very highly improved
edition was published in 1806, 1807, by
Mr. Raithby, under the •auspices of Lord
Eldon. The manuscript reports of Vernon
were the subject of an entertaining chan-
cery suit between his widow, his heir-at-

law, and his residuary legatee. No one of

the parties, however, succeeded; and the
case was ended by the lord chancellor's

keeping the manuscript himself. See Wal-
lace, Report. 498.

West (Martin, J.). High Court of Ch.,

1736-39. 1 vol. A book published only of

recent time, though from ancient and gen-

uine manuscripts. It is a good work so far

as it goes, but, unfortunately, includes but
a short term of Lord Hardwicke's adminis-
tration in Chancery.

Willes (John). C. P., Exch. Chamb., Ch.,

and House of Lords, 1737-58. 1 vol. Edit-

ed by Charles Dumford. Posthumously
published, but quite authoritative and use-

ful.

Wilson. 174.3-1774, C. P. "A very accurate
work ;" Veeder.

Year-Books. . See Ybae-Books ; C. C. Soule
in Harv. L. Rev. (1901).

Yelverton (Sir Henry). K. B., 1603-13. 1

vol. Excellent reports of a first-rate old-

school English lawyer, and admirably edit-

ed in America by Judge Metcalf. See Wal-
lace, Report. 211, where a full biographi-

cal sketch of the gifted and unfortunate
reporter is given.

REPRESENT. To exhibit, to expose be-

fore the eyes. To represent a thing is to

produce it publicly. Dig. 10. 4. 2. 3.

REPRESENTATION. In Insurance. The
stating of facts by either of the parties to

a policy of insurance, to the other, whether
in writing or orally, expressly or by plain

implication, preliminary and in reference to

making the insurance, obviously tending to

influence the other as to entering into the

contract. Augusta Ins. & B. Co. v. Abbott,

12 Md. 348; Lee v. Fire Ins. Co., 11 Cush.

(Mass.) 324 ; Sawyer v. Mut. Ins. Co., 6 Gray
(Mass.) 221.

A statement incidental to the contract,

relative to some fact having reference there-

to, and upon the faith of which the contract

is made. May, Ins. 190. It may be affirma-

tive or promissory.

The distinction between representation and
warranty must be carefully observed; the

latter is. a part of the contract, the former
ki but a statement incidental thereto. In an
action on the policy the plaintiff must show

facts sufficient to bring him within the terms
of the warranty, while the burden of prov-

ing the untruthfulness of representations, if

any, is on the defendant. Further, represen-

tations need not be literally complied with;
>Etna Ins. Co. v. Simmons, 49 Neb. 811, 69
N. W. 125 ; but only in material points ; while
in cases of warranty, the question of ma-
teriality does not arise ; May, Ins. § 183. All

reasonable doubts as to whether statements
inserted in or referred to in an insurance
policy are warranties or representations

should be resolved in favor of the assured;

Providence Life Assur. Soe. v. Reutlinger,

58 Ark. 528, 25 S. W. 835. Representations
in writing are, ipso facto, material; 4 H. L.

C. 484; Campbell v. Life Ins. Co., 98 Mass.
381; Miller v. Life Ins. Co., 31 la. 216, 7
Am. Rep. 122. Representations are material
though the fact represented may not relate

directly to the risk; Valton v. Life Assur.

Co., 20 N. Y. 32.

Doctrines respecting representation and
concealment usually have reference to those
by the assured, upon whose knowledge and
statement of facts the insurance is usually
made; but the doctrine on the subject is

equally applied to the underwriter, so far as
facts are known to him ; 3 Burr. 1905.

In the absence of fraud, deceit, or mis-
representation, the assured cannot be pro-
tected by 'ignorance of the contents of the
application, since it is his duty to Inform
himself of its contents before signing ; Hern-
don V. Triple Alliance, 45 Mo. App. 426; and
it is the duty of the assured to communicate
all material facts, and he cannot urge as an
excuse for his omission to do so that they
were actually known to the underwriters,
unless the knowledge of the latter was as
full and particular as his own information;
Sun Mut Ins. Co. v. Ins. Co., 107 U. S. 485,

1

Sup. Ct. 582, 27 L. Ed. 337.

A misrepresentation though made uninten-
tionally, or through mistake, makes the in-

surance void, notwithstanding its being free
from fraud. See Mut. Benefit Life Ins. Co. v.

Daviess' Ex'r, 87 Ky. 541, 9 S. W. 812.

The material falsity of an oral promissory
representation, without fraud, is no defence
In an action on a policy. If made with the
intent to deceive, the policy may be thereby
avoided. Promissory representations, re-

duced to writing and made a part of the con-
tract, become substantial warranties; May,
Ins. § 182. See KimbaU v. Ins. Co., 9 Allen
(Mass.) 540, 85 Am. Dec. 786.

A substantial compliance with a repre-
sentation is sufficient,—the rule being less
strict than in case of a warranty ; Miller v.

Life Ins. Co., 31 la. 216, 7 Am. Rep. 122;
Mut. Benefit Life Ins. Co. v. Wise, 34 Md.
582. The validity of the policy does not de-
pend on the literal truth of the assertion;
/Etna Ins. Co. v. Simmons, 49 Neb. 811, 69 N.
W. 125. The substantial truth of the state-
ment is for the jury, but not its muteriality;
May, Ins. § 187.
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Insurance against fire and on life rests

upon tlie same general conditions of good
faith as marine insurance ; but in the first

two classes the contract is usually hased
mainly upon statements by the applicant in

written replies to numerous inquiries express-

ly referred to in the policy, which answers
are thus made express warranties and must,

accordingly, be strictly true whether their

being so is or is not material to the risk.

The inctuiries are intended to cover all ma-
terial circumstances, subject, however, to the

principle, applicable to all contracts, that

fraud by either party will exonerate the oth-

er from his obligations, if he so elects ; Smith
V. Ins. Co., 24 Pa. 320; Glendale Woolen Co.

V. Ins. Co., 21 Conn. 19, 54 Am. Dec. 309;
Clark V. Ins. Co., 8 How. (U. S.) 235 ; 2 M. &
W. 505; Continental L. Ins. Co. v. Rogers,

119 111. 482, 10 N. B. 242, 59 Am. Bep. 810

;

Alabama G. L. Ins. Co. v. Johnston, 80 Ala.

470, 2 South. 125, 59 Am. Rep. 816. See Cobb
V. Ben. Ass'n, 153 Mass. 176, 26 N. E. 230, 10

L. R, A. 666, 25 Am. St. Rep. 619 ; Conceal-
ment; Instjeance ; Miskepeesentation ;

Waeeantt.

REPRESENTATION OF PERSONS. A fic-

tion of the law, the effect of which is to put
the representative in the place, degree, or

right of the person represented.

The heir represents his ancestor; Bac.

Abr. Heir and Ancestor (A) ; the devisee,

his testator; the executor, his testator; the

administrator, his intestate ; the successor in

coiT)orations, the predecessor ; and, generally

speaking, they are entitled to the rights of

the persons whom they represent, and bound
to fulfil the duties and obligations which
were binding upon them in those characters.

Representation was unknown to the Ro-
mans, and was invented by the commenta-
tors and doctors of the civil law. ToulUer,

Dr. Ova. Fr. liv. 3, t. 1, c. 3, n. 180. See
AylifCe, Pand. 397; Dalloz, Diet. Succession,

art 4, § 2.

REPRESENTATIVE. One who represents

or is in the place of another.

In the law of decedents' estates any per-

son who has succeeded to the rights of the

decedent, whether by purchase, descent, or

operation of law. Kroh v. Heins, 48 Neb.

691, 67 N. W. 771.

A representative of a deceased person,

sometimes called a "personal representative,"

or "legal personal representative," is one who
is executor or administrator of the person

described. 6 Madd. 159; 5 Ves. 402. See

Cox V. Curwen, 118 Mass. 200; Lodge v.

Weld, 139 Mass. 504, 2 N. E. 95.

A gift in a will to the "representative"

of a person is a gift to his legal personal rep-

resentatives, in the absence of anj' context

in the will showing that the word is to have

a different meaning; 45 Oh. Div. 269.

See Peesonal Repeesbntativks ; Leoax
Pebsonal Repeesentative,

In legislation, it signifies one who has been
elected a member of that branch of the legis-

lature called the house of representatives.

The securing of fair apportionment of rep-

resentatives in legislative bodies is one of
the most serious problems in modern con-

stitutional law, there being no subject as to

which the legislation is more frequently af-

fected by partisan bias. In many of the
states there has been an effort to control the
matter by constitutional provisions under
which it is usually required that the districts

shall be formed of contiguous territory and
contain as nearly as possible an equal num-
ber of inhabitants. These are the principal

provisions in the constitution of Illinois, m
which state it was held that an apportion-
ment act was valid which was a substantial
compliance with the constitution, though the
rule of compactness was only applied to a
limited extent; People v. Thompson, 155 111.

451, 40 N. E. 307. The subject has been very
carefully considered in Indiana. Among the
conclusions reached there are: that uniier

the state constitution requiring a sexennial

enumeration of the male Inhabitants over
twenty-one years and an apportionment at

the next legislative session thereafter, the

legislature, having once made a valid appor-

tionment after an enumeration, is prohibited

from making a reapportionment and from re-

pealing such valid apportionment during the

enumeration period ; that if the first appor-

tionment is Invalid, even before it has been
declared so by the courts, a second may be
passed ; that the question of the validity of

such a law is not a political one. to be de-

termined only at the discretion of the legis-

lature, but that it is entirely within the juris-

diction of the courts to determine its consti-

tutionality ; that where the question of con-

stitutionality has been determined by a lower

court in an action between the citizens, and
an appeal is dismissed, the subject is not res

judicata as against the state; and that the

state is not estopped from objecting to the

constitutionality of an apportionment by the

fact that a legislature has been elected under
an unconstitutional act ; Board of Com'rs of

Huntington Co. v. Heaston, 144 Ind. 593, 41

N. E. 457, 43 N. E. 651, 55 Am. St Rep. 192.

In New Jersey it was held that the con-

stitutionality of such acts is a subject of

judicial inquiry and not a mere political

question, but that the courts cannot over-

turn a law passed within constitutional limi-

tations on the ground that it is unwise, im-

politic, unjust, or oppressive, or even that it

was procured by corporate means ; State v.

Wrightson, 56 N. J. L. 126, 28 Atl. 56, 22

L. R. A. 548, where it was held that manda-

mus to compel officers to proceed under prior

laws in respect to elections instead of follo\?-

ing an unconstitutional statute is not prema-

ture because no demand and refusal has been

made or the time arrived when it is the duty

of the officers to act
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In a Virginia case it was said that the

laying off and defining of districts under a
constitutional requirement that they should

be of contiguous counties, etc., compact, and,

as nearly as may be, equal in population, was
an exercise of political and discretionary

power of the legislature for which they are

amenable to the people; Wise v. Bigger, 79
Va. 269; but this, it is remarked, "was a
mere declaration of the court without dis-

cussion of the question and without any
facts reported which show any attempt at a
gerrymander" ; 15 L. R. A. 561, note.

Any clear violation of the constitutional

provisions will make an apportionment in-

valid; as, the division of a county or dis-

trict where the constitution forbids it; State

V. Cunningham, 81 Wis. 440, 51 N. W. 724,

15 L. R. A. 561 ; or the allotment of a greater
number of representatives than the constitu-

tion directs; State v. Francis, 26 Kan. 724;
And glaring inequalities either of representa-

tion or of population in the districts will be
<!onsidered a sufficient indication

,
that the

legislature has exceeded its discretion; State

V. Cunningham, 83 Wis. 90, 53 N. W. 35, 17
L. R. A. 145, 35 Am. St. Rep. 27; Giddlngs

V. Blacker, 93 Mich. 1, 52 N. W. 944, 16 L. R.

A. 402; People V. Canaday, 73 N. C. 198, 21
Am. Rep. 465; Parker v. State, 133 Ind. 178,

32 N. E. 836, 33 N. E. 119, 18 L. R. A. 567;
contra People v. Rice, 135 N. Y. 473, 31 N. E.

921, 16 L. R. A. 836, as to which see 31 Am.
Law Reg. 851. The opinion by Peckham, J.,

in the New York case takes a radically differ-

ent view of the nature of the power involved

In the apportionment of a state for representa-

tives from that expressed in the other cases

cited, particularly those from Indiana and
New Jersey. He says: "From the forma-
tion of government under written constitu-

tions in this country the question of the basis

of representation in the legislative branch
of the government has been one of the most
important and most frequently debated. It

is not true that equality of members in repre-

sentation has been the leading idea at all

times in regard to republican institutions.

. . . The power to readjust the politi-

cal divisions of a sovereignty with the view
of representation of those divisions or of the
inhabitants thereof, in the legislature, re-

sides, of course, in the first instance, with the
people, who in this country are the source
of all political power. The essential nature
of the power itself is not, however, altered

by that fact. In its nature it is political as
distinguished from legislative or judicial."

If the discretion of the legislature is fair-

ly exercised, the apportionment will be sus-

tained even if not mathematically correct;

State V. Campbell, 48 Ohio St. 438, 27 N. B.

^4; Prouty v. Stover, 11 Kan. 235, per
Brewer, J.; Opinion of the Justices, 18 Me.

458 ; but there can be no legislative discre-

tion to give a county of less population than
Another greater representation under a con-

stitution requiring representative districts

to contain "as nearly as may be" an equal

number of inhabitants ; Board of Supervisors

V. Blacker, 92 Mich. 638.

These principles have been also applied to

apportionments made by minor administrative

bodies to which the power is granted ; In re

Baird, 142 N. Y. 523, 37 N. E. 619; In re

Whitney, 142 N. Y. 531, 37 N. B. 621; Baird

V. Supervisors, 138 N. Y. 95, 33 N. B. 827,

20 L. R. A. 81. In the case last cited a dis-

tinction was made by Peckham, J., between
the legislative power of apportionment and
that confided to an inferior body. The form-

er, it was said, might reasonably be consider-

ed a power to divide according to the legis-

lative discretion, "but in the case of inferior

bodies, like boards of supervisors, who have
no legislative power excepting what is specif-

ically granted, the power to divide being
given, the implication would be strong that
it was only a power to divide equally." Nev-
ertheless, as some discretion was necessarily

involved, it must be an honest and a fair

discretion arising out of the circumstances
of the case and reasonably affecting the exer-

cise of the power of equal division. But it

was not to be considered "that every trifling

deviation from equality of population would
justify or warrant an application to a court
for redress. ... It must be a grave,
palpable, and unreasonable deviation from
the standard," making it apparent "that very
great and wholly unnecessary inequality has
been intentionally provided for." Baird
V. Supervisors, 138 N. Y. 95, 33 N. E. 827, 20
L. R. A. 81.

As to the apportionment of representatives
in congress among the states, see Apportion-
ment; and see, generally, Joticial Powee;
Legislative Poweb.

REPRESENTATIVE DEMOCRACY. A
form of government where the powers of the
sovereignty are delegated to a body of men,
elected from time to time, who exercise them
for the benefit of the whole nation. 1 Bou-
vier, Inst. n. 31.

REPRESENTATIVE PEERS. See Pebbs.

REPRIEVE (from Fr. reprendre, to take
back). The withdrawing of a sentence for an
interval of time, which operates in delay of
execution. 4 Bla. Com. 394.

It is granted by the favor of the pardon-
ing power, or by the court who tried the
prisoner. Reprieves are sometimes granted
ex necessitate legis; for example, when a

woman is convicted of a capital offence, after

judgment she may allege pregnancy in delay
of execution. In order, however, to render
this plea available, she must be quick with
child (g. v.), the law presuming—^perhaps
wrongly enough—that before that period life

does not commence in the foetus ; Co. 3d
Inst 17 ; 1 Hale, PI. Cr. 368 ; 2 id. 413 ; 4
Bla. Com. 395. See Jitbt of Women.
The judge is also bound to grant a re-
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prleve when the prisoner becomes insane;

4 Hargr. St. Tr. 205, 206; Co. 3d Inst. 4.

The president, under the constitution, Art.

II. § 2, has the power to grant reprieves. A
reprieve is said to be a withdrawal or with-

holding of punishment for a time after con-

viction and sentence, in the nature of a stay

of execution. Oooley, Const, 2d ed. 104. See
Bish. Or. Proc. 1299. When a reprieve is

granted in a capital case to a day certain, the

warden should execute the sentence on the

day the reprieve expires, and the time of

execution need not be again fixed by the

court; In re Buchanan, 146 N. Y. 264, 40 N.

E. 883. See .Sterling V. Drake, 29 Ohio St.

457, 23 Am. Rep. 762 ; Pardon ; Execution.

REPRIMAND. The censure which in some
cases a public oflScer pronounces against an
offender.

This species of punishment is used by
legislative bodies to punish their members
or others who have been guilty of some
impropriety of conduct towards them. The
reprimand is usually pronounced by the

speaker.

REPRISALS. The forcible taking by one
nation of a thing which belonged to another,

in return or satisfaction for an injury com-
mitted by the latter on the former. Vattel,

b. 2, c. 18, s. 342 ; 1 Bla. Com. e. 7.

Positive reprisals consist in seizing the per-

sons and effects belonging to the other nation,

in order to obtain satisfaction.

Negative reprisals take place when a na-

tion refuses to fulfil a perfect obligation

which it has contracted, or to permit an-

other state to enjoy a right which it justly

claims.

Special reprisals are such as are granted
in times of peace to particular individuals

•v^ho have suffered an injury from the citi-

zens or subjects of the other nation.

General reprisals take place b:^ virtue of

commissions delivered to officers and citi^

zens of the. aggrieved state, directing them to

take the persons and property belonging to

the offending state wherever found.

Where an individual is injured by a for-

eign state he must first apply to its courts,

if possible, and it is only when refused re-

dress there that his own government can
claim to interfere. Similarly where the in-

jury is to a state, compensation should be de-

manded before recourse is had to reprisal.

Risley, Law of War 57. An instance of re-

prisal occurred in December, 1897, when Ger-

many threatened bombardment at Hayti un-

less the government within eight hours salut-

ed the German flag and made compensation

to an injured German subject. See Letters
OF Marque.

Reprisals are made in two ways, either

by embargo, in which case the act is that

of the state, or by letters of marque and
reprisals, in which case the act is that of

the citizen, authorized by the government.

See 2 Brown, Civ. Law 334. Such letters

are generally granted for a refusal to pay
debts, for an unwarrantable suspension of
treaty obligations, denial of evident justice,

or a refusal to pay indemnity for losses. One«
of the last instances of a letter of reprisal

was in 1778 when the King of France gave
authority of reprisal to certain people whose
vessels had been seized by the British gov-

ernment for carrying contraband of war;
Snow, Int. Law 76. Congress has the power
to grant letters of marque and reprisal. U.

S. Const, art. 1, s. 8, cl. 11.

The property seized in making reprisals

is preserved while there is any hope of ob-

taining satisfaction or justice; as soon as

that hope disappears, it is confiscated, and
then the reprisal is complete; Vattel, b.

2, c. 18, § 342. See Boyd's Wheat. Int. Law.
The term is now used in the sense of re-

taliation in general, and the act is directed

not merely against property of the state or

of its citizens, but against the citizens them-

selves, their liberty, and even their lives. II

Opp. §§ 33-48.

While applied more strictly to acts falling

short of actual war, the term also includes

acts of retaliation in time of war done for

the purpose of checking excesses committed
by the enemy in violation of the laws of war.

Spaight, War Rights on Land, 461--470.

REPRISES. The deductions and payments
out of lands, annuities, and the like are call-

ed reprises, because they are taken iaole;

when we speak of the clear yearly value of

an estate, we say it is worth so much a year

ultra reprises, besides all reprises.

In Pennsylvania, lands are not to be sold

under an execution when the rents can pay
the debt and interest and costs in seven

years, beyond all reprises.

REPROBATION. In Ecclesiastical Law.

The propounding exceptions either against

facts, persons, or things ; as, to allege that

certain deeds or instruments have not been

duly and lawfully executed ; or that certain

persons are such that they are incompetent

as witnesses ; or that certain things ought

not, for legal reasons, to be admitted.

REPUBLIC. A commonwealth; that form

of government in which the administration

01 aitairs is open to all the citizens. In an-

other sense, it signifies the state, independ-

ently of its form of government. 1 Toullier

28 and n., 202, note.

REPUBLICAN GOVERNMENT. A gov-

ernment In the republican form; a govern-

ment of the people; a government by repre-

sentatives chosen by the people. Cooley,.

Const. 194. It is usually put in opposition to

a monarchical or aristocratic government.

But it Is said to be, strictly speaking, by no

means inconsistent with monarchical forms;

Cooley, Const. 191 ; there can be no doubt

that in the light of the fact that the Revolu-
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Hon was intended to throw off monarchical

forms, a republican form of government in

the constitution means a government in

which the people choose, directly or indirect-

ly, the executive. A blending of legislative

and executive powers in the same official

does not violate the constitutional guaran-

tee ; Village of Saratoga Springs v. Power
Co., 191 N. Y. 123, 83 N. E. 693, 18 L. R. A.

(N. S.) 713. Whether the government of a

state is such is a political question ; Kiernan

V. Portland, 223 U. S. 151, 32 Sup. Ct. 231,

56 L. Ed. 386.

See State; Government ; Political Ques-

tion ; Constitution of the United States.

See also Judge Baldwin's article in Col. L.

Rev. (1909); Rawle, Constit.

REPUBLICATION. An act done by a tes-

tator, from which it can be concluded that he

intended that an instrument which had been

revoked by him should operate as his will.

Schoul. Wills 441 ; or it is the re-execution

of a will by the testator, with a view of giv-

ing it full force and effect.

The republication is express when there

has been an actual re-execution of it; 1 Ves.

440; Bagwell v. Elliott, 2 Rand. (Va.) 192;

Jackson v. Potter, 9 Johns. (N. Y.) 312; it is

implied when, for example, the testator by
a codicil executed according to the statute

of frauds, reciting that he had made his will,

added, "I hereby ratify and confirm my said

will, except in the alterations after mention-

ed." 3 Bro. P. C. 85. See Hawke v. Euyart,

30 Neb. 149, 46 N. W. 422, 27 Am. St. Rep.

391. The will might be at a distance or not

in the power of the testator, and it may be

thus republished; 1 Ves. 486; 4 Bro. C. C. 2.

The republication of a will has the effect

—first, to give it all the force of a will made
at the time of the republication ; Beach,

Wills 143 ; if, for example, a testator by Ms
will devise "all his lands in A," then revokes

his will, and afterwards buys other lands in

A, the republication, made after the purchase,

will pass all the testator's lands in A ; Cro.

Eliz. 493. See 1 P. Wms. 275. Second, to

set up a will which had been revoked.

REPUDIATE. To express in a sufficient

manner a determination not to accept a

right, when it Is offered.

He who repudiates a right cannot by that act

transter It to another. Repudiation differs from
renunciation in this, that by the former he who
repudiates simply declares that he will not accept;

while he who renounces a right does so in favor of

another. Renunciation is, however, sometimes used
in the sense of repudiation. See Renounce ; Re-
nunciation ; Wolff, Inst. I 339.

REPUDIATION. In Civil Law. A term
used to signify the putting away of a wife

or a woman betrothed.

Properly, divorce is used to point out the sepa-

ration of married persons; repudiation, to denote

the separation either of married people, or . those

who are only affianced. Divortium est repudium et

sejiaratio maritorum; repudiUTn est renunciatio

sponaalium, vel etiam est divortium. Dig. 50. 16.

101.

A- determination to have nothing to do

with any particular thing: as, a repudiation

of a legacy is the abandonment of such leg-

acy, and a renunciation of all right to it.

In Ecclesiastical Law. The refusal to ac-

cept a benefice which has been conferred up-

on the party repudiating.

As to repudiation of a contract before the

time of performance, see Election of Rights

AND Remedies; Pekfobmancb.

REPUGNANCY. In Contracts. A disa-

greement or Inconsistency between two or

more clauses of the same instrument. In

deeds, and other instruments inter vivos, the

earlier clause prevails, if the inconsistency

be not so great as to avoid the Instrument

for uncertainty; 2 C. B. 830; 13 M. & W.
584. In wills, the latter clause prevails, un-

der the same exceptions ; Co. Lltt. 112 b;

2 My. & K. 149; 1 Jarm. Wills 411. See,

however, 18 Ch. Dlv. 17. Repugnancy In a
condition renders it void; Stockton v. Tur-

ner, 7 J. J. Marsh. (Ky.) 192 ; 6 Ch. Dlv. 549.

In Pleading. An inconsistency or disagree-

ment between the statements of material

facts in a declaration or other pleading: as,

where certain timber was said to be for the

completion of a house already built ; 1 Salk.

213. Repugnancy of immaterial facts, or of

redundant and unnecessary matter, if it does
not contradict material allegations, will not,

in general, vitiate the pleadings ; Co. Litt. 303

6; 1 Chitty, PI. 233. See Steph. PI. 378;
Gould, PI. § 172.

REPUTABLE. Worthy of repute or dis-

tinction, held in esteem, honorable, praise-

worthy. Illinois State Board of Dental Ex-
aminers V. People, 123 111. 245, 13 N. E. 201,

REPUTATION. The opinion generally en-

tertained in regard to the character or con-

dition of a person by those who knov? him
or his family. The opinion generally enter-

tained by those who may be supposed to be
acquainted with a fact.

In general, reputation is evidence to prove
a man's reputation in society; a pedigree;
14 Camp. 416 ; 1 S. & S. 153 ; certain pre-

scriptive or customary rights and obliga-

tions ; matters of puilic notoriety. But as
such evidence is In its own nature very weak.
It must be supported, when it relates to the
exercise of a right or privilege, by proof of

acts of enjoyment of such right or privilege

within the period of living memory; 1 Maule
& S. 679; 5 Term 32. Afterwards, evidence

of reputation may be given. Evidence of the
reputation of a man for truth and veracity

in the neighborhood of his home is equally
competent to affect his credibility as a wit-

ness, whether it is founded upon a dispas-

sionate judgment, or upon warm admiration
for habitual truthfulness or natural indigna-

tion at habitual falsehood, and whether his

neighbors are virtuous or immoral in their

own lives ; Brown v. U. S., 164 U. S. 221, 17
Sup. Ct. 33, 41 li. Ed. 410. The facts must
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be general, and not particular ; they must
be free from suspicion ; 1 Stark. Ev. 54. An
existing reputation is a fact to wMch any
one may testify who knows it; he knows it

because he hears It, and what he hears con-

stitutes the reputation; Bathrlck v. Post &
Tribune Co., 50 Mich. 642, 16 N. W. 172, 45
Am. Rep. 63.

Formerly, and until the middle of this cen-

tury, witnesses in England could testify as
to their personal knowledge and opinion of a
defendant's or witness's character. At pres-

ent the question to be asked is whether the

witness knows the witness's reputation, -what
it is, and whether, from such knowledge, he
would . believe him on oath. Tayl. Ev. §

1324. In America, as to the character of a
defendant, reputation is in most states made
the exclusive mode of proof. See an inter-

esting article by Prof. John H. Wigmore, in

32 Am. L. Rev. 713.

Injuries to a man's reputation by circu-

lating false accounts in relation thereto are

remediable by action and by indictment. See
Libel; Slandek; Charactee.

REPUTED. Accepted by general, or pub-
lic opinion.

REPUTED OWNER. In English Practice.

A bankrupt trader who has in his apparent
possession goods, which he holds with the

consent of the true owner, is called the reput-

ed owner. The Bankruptcy Act of 1869, sec.

15, § 5, provided that such goods in his pos-

session at the commencement of his bank-
ruptcy pass to his trustee ; but things in ac-

tion, other than debts due to him in the

course of his trade or business, are not deem-
ed goods and chattels within the meaning of

that clause; Whart. Diet.; 2 Steph. Com.
166.

By the English Bankruptcy Act of 1883,

the trustee is entitled to such goods as are,

at the commencement of the bankruptcy (the

date of the earliest act of bankruptcy), in

the possession, order, or disposition of the

bankrupt, by the consent of the true owner,

in such a way that the former is the reputed

owner of them; provided they are with the

bankrupt in his trade or business. The own-
ership may be rebutted by showing a custom
in the trade to take goods on hire, as in the

case of a hotel-keeper having hired furni-

ture ; 18 Ch. D. 30 ; or pianos ; 18 id. 601

;

and perhaps furniture in general ; 41 L. J.

Q. B. 20 : but see, contra, 23 Ch. D. 261.

In mechanic's lien law, where the remedy
is usually in rem, liens are filed of record

against the "owner or reputed owner."

R E Q U EST. Within the provision of the con-

stitution of a religious society providing that

a change therein cannot be granted except

at the request of two-thirds of the society,

a vote was held not a request. Philomath

College V. Wyatt, 27 Or. 390, 31 Pac. 216,

37 Pac. 1022, 26 ly. R. A. 68.

In Contracts, A notice of a desire on the

part of the person making it, that the other
party shall do something in relation to a
contract. Generally, when a debt is payable
immediately, no request need be made ; Lent
V. PadeMord, 10 Mass. 230, 6 Am. Dec. 119;

Ernst V. BarUe, 1 Johns. Cas. (N. Y.) 319. In
some cases, the necessity of a request is im-

plied from the nature of the transaction ; as,

where a horse is sold to A, to be paid for on
delivery, A must show a request ; 5 Term
409 ; or impossibility .on the part of the ven-

dor to comply, if requested ; 5 B. & Ad. 712

;

previous to bringing an action ; and on a
promise to marry ; 2 Dowl. & R. 55. See
Demand. And if the contract in terms pro-

vides for a request, it must be made; Ernst
V. Bartle, 1 Johns. Gas. (N. T.) 327^ It

should be in writing, and state distinctly

what is required to be done; 1 Chitty, Pr.
497.'

In Pleading. The statement In the plaln-

tiffl's declaration that a demand or request

has been made by the plaintiflC of the defend-

ant to do some act which he was bound to-

perform, and for which the action is brought.

A general request is that stated in the
form "although often requested so to do'^

{licet scepe requisitus), generally added in

the common breach in the money counts. Its

omission will not vitiate the declaration; 1
B. & P. 59; Leffingwell v. White, 1 Johns.

Cas. (N. Y.) 100, 1 Am. Dec. 97.

A special request is one provided for by
the contract, expressly or impliedly. Such
a request must be averred; 2 B. & C. 685;
and proved ; 1 Saund. 32, n. 2. It must state

time and place of making, and by whom
it was made, that the court may judge of

its sufficiency ; 1 Stra. 89. See Com. Dig.

Pleader (C 69, 70) ; 1 Saund. 33, n.; Demand.
A trial judge is requested to charge a jury

in accordance with points submitted by coun-

sel.

REQUEST, LETTERS OF. See Lettebs
OF Request.

REQUEST NOTES. In English Law. Cer-

tain notes or requests from persons amena-
ble to the excise laws, to obtain a permit for

removing any excisable goods or articles

from one place to another.

REQUESTS, COURTS OF. See Cotjbts of
Requests.

REQUISITION. The act of demanding a
thing to be done by virtue of some right. See
MiLiTAEY Occupation.
The demand made by the governor of one

state on the governor of another for a fugi-

tive, under the provision, of the United
States constitution. See Extbadition; Fu-
gitive FKOM Justice.

REQUISITIONS OF TITLE. Written in-

quiries made by the solicitor of an intending

purchaser of land, to the vendor's solicitor,

in respect of some apparent insufficiency in.

the abstract of title. Moz. & W.
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RES (Lat things). The terms Kes, Bona,

Biens, used by jurists who have written in

the Latin and French languages, are intend-

ed to include movable or personal, as well as

immovable or real, property. 1 Burge. Confl.

L. 19.

The word has two widely different mean-
ings in Roman law. 1. It denotes things,

acts, and forbearances, and sometimes even

persons considered as the subjects or ob-

jects of rights and obligations. 2. It also has
a. meaning which includes, beyond these,

rights and obligations themselves. In this

widest sense the word "res" embraces the

whole matter with which law is conversant.

Campb. Austin 60. See a learned treatment

in Nettleship, Contributions to Latin Lex-

icography.
See Biens; Bona; Things; Jus ad Rem.

RES ADIRAT/E. The gist of the old ac-

tion for res advratm was the fact that the

plaintiff had lost his goods, that they had
come into the hands if the defendant, and
that the defendant, on request, refused to

give them up. 3 Holdsw. Hist. E. L. 275.

RES ADJUDICATA. Incorrectly used for

res judicata.

RES COMMUNES (Lat). In Civil Law.
Those things which, though a separate share

of them can be enjoyed and used by every

one, cannot be exclusively and wholly appro-

priated ; as, light, air, running water. Mack-
eldey. Civ. Law § 156; Erskine, Inst. 1. 1.

5. 6.

RES GEST/E (Lat.). Transaction; thing

done; the subject-matter.

Those circumstances which are the auto-

matic and undesigned Incidents of a partic-

ular litigated act, and which are admissible

in evidence when illustrative of such act.

Whart. Ev. ; People v. Wong Ark, 96 Cal.

125, 30 Pac. 1115.

Events speaking for themselves through
the instructive words and acts of partici-

pants, not the words and acts of participants

when narrating the events ; Graves v. Peo-
ple, 18 Colo. 170, 32 Pac. 63.

"All declarations or exclamations uttered
by the parties to a transaction, and which
are contemporaneous with and accompany
it, and are calculated to thrown light upon
the motives and intentions of the parties to

It, are clearly admissible as parts of the res

gestcB." International & 6. N. R. Co. v. An-
derson, 82 Tex. 516, 17 S. W. 1039, 27 Am.
St. Rep. 902.

Professor Thayer prefers the singular form
res gesta, of which he says in a note to 14 Am.
L. Rev. 817: "In using this form . . .

the writer is aware that he runs the risk of

seeming over-nice about a trifle. It is believ-

ed, however, that the endeavor to give preci-

sion to the phrase will be more materially for-

warded by fixing the mind upon the singular

form of expression instead of the plural;

that was the regular usage, at least in ques-

tions of evidence, and it is not at all obsolete

today." It Is used in Waldele v. R. Co., 95

N. Y. 274, 47 Am. Dec. 41.

When it is necessary in the course of a

cause to inquire into the nature of a partic-

ular act, or the Intention of the person who
did the act, proof of what the person said

at the time of doing it is admissible evidence

as a part of the res gestcB, for the purpose of

showing its true character. On an indict-

ment for a rape, for example, what the girl

said so recently after the fact as to exclude

the -possibility of practising on her, has. been

held to be admissible evidence as a part of

the transaction; 2 Stark. 241; 1 Phill. Ev.

4th Am. ed. 185.

Declarations or acts, accompanying the

fact in controversy and tending to illustrate

or explain it, as conversations contempora-

neous with the facts; State v. Mason, 112

Mo. 374, 20 S. W. 629, 34 Am. St. Rep. 390;

Brockett v. Steam-Boat Co., 18 Fed. 156;

Weir V. Plymouth Borough, 148 Pa. 566, 24

Atl. 94; or the complaints of the injured par-

ty, both as to bodily suffering and the cir-

cumstances of the occurrence; Elkins v. Mc-
Kean, 79 Pa. 493; HaU v. Masonic Accident*

Ass'n, 86 Wis. 518, 57 N. W. 366; Louis-

ville, N. A. & C. R. Co. V. Buck, 116 Ind. 566,

19 N. B. 453, 2 L. R. A. 520, 9 Am. St. Rep.

883; Northern Pac. R. Co. v. Urlin, 158 U. S.

271, 15 Sup. Ct. 840, 39 L. Ed. 977; Chicago
West Div. R. Co. v. Becker, 128 111. 545, 21

N. E. 524, 15 Am. St. Rep. 144; or the dec-

larations and conduct of third persons at the

time; Kleiber v. R. Co., 107 Mo. 240, 17 S.

W. 946, 14 L. R. A. 613; Railway Co. v. Her-

rick, 49 Ohio St. 25, 29 N. E. 1052; Mo. Pac.

R. Co. & I. & G. N. R. Co. V. Collier, 62 Tex.

318; Petrie v. Cartwright, 114 Ky. 103, 70

S. W. 297, 59 X,. R. A. 720, 102 Am. St. Rep.

274; see 21 How. St. Tr. 514; are admissi-

ble ; also declarations of a party at the time

of taking possession of personal property as

to the nature of his possession; State v.

Schneider, 35 Mo. 533; statements made by
the parties at the time of the sale of per-

sonal property, when such statements bear
upon the question of good faith or other fact

In issue; Haight v. Hayt, 19 N. T. 464; Ban-
field V. Parker, 36 N. H. 353 ; statements as

to the conditions of an execution sale;

Arnold v. Gorr, 1 Rawle (Pa.) 223; or of
an officer or other persons Interested at

the time of levying on property; id.; Pier-

son V. Hoag, 47 Barb. (N. Y.) 243; of a
person at the tune of making an entry up-

on land, when they explain the character

and purpose of maldng such entry
;_

3 Bla.

Com. 174; by a bondsman when signing a

bond; State v. Gregory, 132 Ind. 387, 31 N.

E. 952; declarations accompanying the pay-

ment of money, to show the purpose or ap-

plication of such payment; Bank of Wood-
stock V. Clark, 25 Vt. 308; statements of a
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grantor at the time of making a conveyance;
Badger v. Story, 16 N. H. 168 ; OMck y. Sis-

son, 95 Mich, 412, 54 N. W. 895; Kent v.

Harcourt, 33 Barb. (N. Y.) 491; Potter v. Mc-
Dowell, 31 Mo. 62. Declarations of a wife
showing maltreatment on the part of her
husband are part of the res gestce in an ac-

tion by him for the alienation of her affec-

tions; Rudd V. Rounds, 64 Vt. 432, 25 Atl.

438; and so also declarations of a person

whose mental capacity is the subject of in-

vestigation, as part of the facts on which a
non-expert witness founds his opinion; John-

son V. Culver, 116 Ind. 278, 19 N. E. 129;

and what was said by an alleged borrower
when the question was whether the money
which passed was a loan; Mayes v. Power,

79 Ga. 631, 4 S. E. 681. Declarations made
by an officer' of a steamboat while engaged

in violently removing a passenger from a

part of the vessel in which his contract for

transportation did not entitle him to be, were
admitted as part of the res gestce; New Jer-

sey Sleamboat Co. v. Brockett, 121 U. S. 637,

7 Sup. Ct. 1039, 30 L. Ed. 1049.
'

A mere narrative of a past occurrence is

inadmissible as part of the res gestce; Lund
v. Tyngsborough, 9 Cush! (Mass.) 42; Rock-

ViTell V. Taylor, 41 Conn. 55 ; Archer v. Helm,
70 Miss. 874, 12 South. 702 ; the declaration

must so harmonize with the fact as to form
one transaction; Smith v. N. B. Society, 123

N. Y. 85, 25 N. E. 197, 9 L. R. A. 616. In a

case frequently criticised, a statement made
immediately after the act and whilst run-

ning from the room, where her throat had
been cut, was held inadmissible ; 14 Cox, Cr.

C. 341. This was the famous Bedingfield

Case which gave rise to an extended contro-

versy between Cockburn, 0. J., who presid-

ed at the trial, and Mr. Taylor, the English

writer on evidence, in the coutse of which
pamphlets were published by each of them.
Lord Cockburn defined the term thus:

"Whatever act or series of acts constitute,

or in point of time immediately accompany
and terminate in, the principal act charged
as an offense against the accused, from its

inception to its consummation or final com-
pletion, or its prevention or abandonment,

—

whether on the part of the agent or wrong-
doer, in order to its performance, or on that

of the patient or party wronged in order to

its prevention,—and whatever may be said

by either of the parties during the contin-

uance of the transaction, with reference to

it, including herein what may be said by the

suffering party, though in the absence of the

accused, during the continuance of the ac-

tion of ihe latter, actual or constructive,

—

as, e. g., in the case of flight or applications

for assistance, form part of the principal

transaction, and may be given in evidence as
part of the res gestce, or particulars of it;

while, on the other hand, statements made
by the complaining party, after all action on

the part of the wrong-doer, actual or con-

structive has ceased, through the comple-

tion of the principal act or other determi-

nation of it by its prevention or abandon-
ment by the wrong-doer,—such as, e. g.,

statements made with a view to the appre-

hension of the offender,—do not form part of

the res gestw, and should be excluded."

Mr. Taylor criticised this definition and ex-

pressed a doubt whether it Vas not better

that the term should "be left unfettered by
useless definition and be determined in each
case either by the judge or the jury in the

exercise of a sound discretion." This fol-

lowed the view of Greenleaf on Evidence, §

108, in an extended discussion of this con-

troversy. Prof. J. B. Thayer, in 14 Am. L.

Rev. 817, dissents from the view of Mr. Tay-

lor, remarking that "a term that cannot be

defined should be dropped." He, however,

criticised at length the proposed definition of

Lord Cockburn. ' See an article on this con-

troversy by N. W. Sibley in 19 L. Q. Rev.
203.

The question as to the requirement that
the statements shall be absolutely contem-
poraneous with the crime or extended in

question is not decided by the courts in this

country with unanimity. That they must
be contemporaneous in order to meet the re-

quirement of being probably true is held in

State V. Wagner, 61 Me. 178, because in such
case fabrication is not probable; Mitchum v.

State, 11 Ga. 615; so it was held that the

statements must be contemporaneous; Dur-
kee V. R. Co., 69 Cal. 533, 11 Pac. 130, 58 Am.
Rep. 562, where a declaration made only five

minutes after a railway accident was re-

jected. Statements made shortly after an
accident have been admitted in other cases;

Travelers' Ins. Co. v. Mosley, 8 Wall. (U. S.)

397, 19 L. Ed. 437: Hill v. Com., 2 Grat.

(Va.) 594 ; Christopherson v. R. Co., 135 la.

409, 109 N. W. 1077, 124 Am. St. Rep. 284.

Antecedent declarations have been rejected,

even when made just before the subject of

the inquiry; Ala. Great Southern R. Co. v.

Hill, 90 Ala. 71, 8 South. 90, 9 L. R. A. 442,

24 Am, St. Rep. 764.

A leading text writer treats the subject in

the nature of, an exception to the hearsay
rule, the underlying principle of which is

that as the outburst of honest belief in a
moment of intense excitement, they acquire

a certain guarantee of trustworthiness; but

in order that an exclamation should be ad-

missible there must be (1) a startling occa-

sion ; (2) the statement must be made before

there is time to fabricate; and (3) must
relate to the circumstances of the occurrence;

and (4) the declaration must be made by one

who has had the opportunity to observe per-

sonally as to that of which he speaks. Ac-

cordingly, the writer referred to considers

that if the evidence fulfils these requisites

it is immaterial whether the words were spo-
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ben by a party to the transaction or a by-

stander; Wlgm. Ef. §§ 1750, 1751. Some
courts, however, hold that the statements of

a bystander are not admissible; Butler v.

Ey. Co., 143 N. Y. 417, 38 N. E. 454, 26 L. R.
A. 46, 42 Am. St. Rep. 738; Flynn v. State,

43 Ark. 289; State v. Bellard, 50 La. Ann.
594, 23 Solith. 504, 69 Am. St. Rep. 461;
Bradshaw v. Com., 10 Bush (Ky.) 576 ; L. R.

18 Q. B. D. 537; Sullivan v. Electric Co., 51
Wash. 71, 9T Pac. 1109, 130 Am. St. Rep.
1082, where the exclamations of a bystander
were excluded because they related to mat-
ters of opinion and not to mere facts as to

which the person might testify as a wit-

ness. In that case the offer was of the ex-

clamation of a
,
fellow-passenger "that it

looked like murder" to let the deceased off

at that place while intoxicated.

The length of the Interval of time between
the main facts and the statements cannot
be important if sufficient time elapsed to
make the statements, having regard to their

form and substance, mere narrative; Jones
V. State, 71 Ind. 66 ; and that only a minute
elapsed, does not alter the rule; King v.

State, 65 Miss. 576, 5 South. 97, 7 Am. St.

Rep. 681; but see Travelers' Ins. Co. v. Mos-
ley, 8 WaU. (U. S.) 397, 19 L. Ed. 437 ; Com.
V. M'Pike, 3 Cush. (Mass.) 181, 50 Am. Dec.

727, where the declarations are considered

part of the res gestce, if there is neither time

nor motive for misrepresentation or inten-

tion; and if they are voluntary and sponta-

neous and made vrithin so short a time after

the occurrence as to preclude the idea of de-

liberate design; People v. Vernon, 35 Cal.

49, 95 Am. Dec. 49; Louisville, N. A. & C. R.

Co. V. Buck, 116 Ind. 566, 19 N. E. 453, 2 L.

R. A. 520, 9 Am. St. Rep. 883 ; Texas & P.

R. Co. V. Robertson, 82 Tex. 657, 17 S. W.
1041, 27 Am. St. Rep. 929; Kirby v. Com.,

77 Va. 681, 46 Am. Rep. 747.

In an action for personal injury, a physi-

cian's written statement concerning the in-

jury made at the time and annexed to his

deposition, is not admissible as part of the

res gestm; Vicksburg & M. R. v. O'Brien,

119 U. S. 99, 7 Sup. Ct. 118, 30 L. Ed. 299.

It was said in 7 Ad. & El. 556 : "Declara-

tions accompanying acts are a wide field of

evidence and to be carefully watched." The
test is expressed in 7 Ad. & El. 361, in these

words : "Where an act done is evidence per
se, a declaration accompanying that act may
well be evidence if it reflects light upon or

qualifies the act. But I am not aware of

any case where the act done is, in its own
nature, irrelevant to the issue and where the

declaration per *se is inadmissible, in which
it has been held that the union of the two
has rendered them admissible."

The danger of error is pointed out by Park-

er, G. J., in Patten v. Ferguson, 18 N. H. 528,

where he said : "Here it is admitted that nei-

ther the fact nor the declaration, standing

alone, are evidence; and when put together,

it is the declaration which Is signifleant, and
not the fact. The fact was of no importance

standing alone; and the declaration, stand-

ing alone, was incompetent. When they are

united, the unimportant fact is used as a ve-

hicle to introduce the incompetent declara-

tion."

Professor Wigmore considers that the sub-

ject has been so confused as to make it al-

most impossible to arrive at a real basis of

the principle Involved. He discriminates be-

tween what he terms the verbal act doctrine

and the exception to the hearsay rule for

spontaneous exclamations. The latter he de-

fines to be a statement or exclamation by an
injured person immediately after the injury,

declaring the circumstances of the injury, or

by a person present at an affray, railroad

collision or other exciting occasion, asserting

the circumstances of it as observed by him

;

Wlgm. Bv. § 1746. The verbal act he defines

as the utterance of specific words in itself a
part of the details of the issue under the

pleadings; id. § 1770; or when the utterance
accompanies conduct to which It is desired

to attach some legal effect; id. § 1772.

The modern tendency is to extend rather

than to narrow the rule as to the admission
of declarations as part of the res gestx, espe-

cially in view of the fact that the parties are
now generally permitted to testify on their

own behalf, and to consider the former
grounds for excluding such declarations as
affecting their weight only ; Jack v. Mut. Re-
serve Fund Life Ass'n, 113 Fed. 49, 51 C. C.

A. 36. In order to render such declarations

admissible as part of the res gestm It is in-

suflicient to show that they were made "im-

mediately" af.er the transaction, without
showing, at least approximately, how nearly
they were connected therewith in point of

time. Declarations, to be introduced as part
of the res gestm, must be so nearly connected
with the transaction under investigation in

point of time as to be frfes from any suspi-

cion of device or afterthought ; Pool v. War-
ren County, 123 Ga. 205, 51 S. E. 328.

In order to determine whether a particular
statement is part of the res gestm it Is neces-
sary that it should be a verbal act, illustrat-

ing, explaining or Interpreting other parts
of the transaction of which it is itself a part,

and It must not be merely a narrative of a
completed, past affair; Chicago City R. Co.
V. White, 110 111. App. 23. Declarations
made at the same time the main fact under
consideration takes place and so connected
with it as to illustrate Its character, are ad-
mlssille; Dills v. May, 3 Ky. L. Rep. 765.

A declaration made under such circumstances
as to raise the presumption that it was the
unpremeditated explanation of the matter
about which it was made Is competent ; Pled-

ger V. R. Co., 69 Neb. 456, 95 N. W. 1037;
Horst V. Lewis, 71 Neb. 365, 98 N. W. 1046,

103 N. W. 460; Shannon v. Castner, 21 Pa.
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Super. Ct. 294; Leach v. E. Co., 29 Utab, 285,

81 Pac. 90, 110 Am. St. Rep. 708.

An admission of declarations as part of the
res gestcB rests largely in the discretion of

the trial court; Pledger v. R. Co., 69 Neb.

456, 95 N. W. 1057; but where the declara-

tions of a party do not explain, illustrate or

characterize a fact, but are merely offered to

establish the existence of a fact or strengthen

other proof of its existence, they are not ad-

missible ; Corder v. Talbott, 14 W. Va. 277.

Facts not in issue, but so connected with the

facts in issue as to form a part of the same
transaction or subject matter, are admissi-

ble ; Schmidt v. Packard, 132 Ind. 398,. 31 N.

E. 944; and so are the circumstances in

which the injury was committed; Illinois

Central R. Co. v. Henon, 68 S. W. 456, 24 Ky.
L. ' Rep. 298. The fact that the plaintiff was
intoxicated at the time of the injury is ad-

missible; Herrick v. Wixom, 121 Mich. 384,

80 N. W. 117, 81 N. W. 333. A mere expres-

sion of opinion is not admissible; Trexler v.

R. Co., 28 Pa. Super. Ct. 198. A statement
which constitutes part of the res gestw may
be testified to by the person who made it;

Gulf, C; & S. P. Ry. Co. v. Hall, 34 Tex. Civ.

App. 535, 80 S. W. 133.

Where statements made by, an agent are
admissible, it is not necessary to call him
to prove them, but they may be proved by
any other witness ; Geylin v. De VUleroi, 2
Houst. (Del.) 311 ; statements made by a

duly authorized agent are admissible; Lock-
wood V. Rose, 125 Ind.. 5^8, 25 N. E. 710;
Singleton v. Mann, 3 Mo. 464; Wheaton v.

Ins. Co., 20 S. D. 62, 104 N. W. 850.

RES INCORPORALES. Things incorpo-

real ; fixed relations in which men stand to

things or to other men ; relations giving them
power over things or claims against persons.

Inst 2. 2.

RES INTEGRA (Lat. an entire thing; an
entirely new or untouched matter). A term
applied to those points of law which have
not been decided, which are untouched by
dictum or decision. 3 Mer. 269 ; 1 Burge,
Confl. L. 241.

RES INTER ALIOS ACTA (Lat). A tech-

nical phrase which signifies acts of others or
transactions between others.

NeithSR^ the declarations nor any other

acts of those who are mere strangers, or,

as it is usually expressed any res inter alios

acta, are admissible in evidence against any
one ; when the party against whom such acts

are offered in evidence was privy to the act,

the objection ceases ; It Is no longer res inter

alios; 1 Stark. Ev. 52; 3 i^. 1300; 4 Mann.
& G. 282. See Maxim.

RES IPSA LOQUITUR (Lat the transac-

tion speaks for Itself). A phrase often used
in actions for Injury by negligence where no
proof of negligence is required beyond the ac-

cident itself, which is such as necessarily

to Involve negligence. See 5 Ex. 787. It is

thus defined by Erie, J., in Scott v. London
Docks Co., 2 H. & C. 596: "When the thing
is shown to be under the management of
the defendant or his servants, and the acci-

dent is such as in the ordinary course of
things does not happen if those who have the
management use proper care, it affords rea-
sonable evidence, in the absence of explana-
tion by the defendant, that the accident
arose from want of care." This definition

has been termed a legal classic; 1 Thomp.
Negl. § 15, with a note collecting numerous
cases.

In Shearm. & Redf. Negl. § 59, it Is said
that where it Is shown that the accident is^

such as that its real cause may be the neg-
ligence of the defendant, arid that whether it

Is so or not is within the knowledge of the
defendant, the plaintiff may give the requir-

ed evidence of negligence without himself ex-

plaining the real cause of the accident by
proving the circumstances and thus raising
the presumption that if the defendant does
not choose to give the explanation, the .real

cause was negligence on the part of the de-
fendant. Paducah Traction Co. v. Baker,
130 Ky. 360, 113 S. W. 449, 18 L. R. A. (N.

S.) 1185; In re Hawkins, 165 N. Y. 188, 59
N. E. 925; Howser v. R. Co., 80 Md. 146,

30 Atl. 906, 27 L. E. A. 154, 45 Am. St. Rep.
332; Consolidated Traction Co. v. Thalheim-
er, 59 N. J. L. 474, 37 Atl. 132; Rockwell v.

McGovern, 202 Mass. 6, 88 N. E, 436, 23 L.
R. A. (N. S.) 1022.

WIgm. Evid. § 2509, gives the cases in
every state, and advances the following con-

siderations that ought to limit the operation
of the rule: 1. The^ apparatus . must be such
that In the ordinary instances no Injurious

operation Is to be expected unless from a
careless construction, inspection or user. 2.

Both the inspection and user must have been
at the time of the injury in the control of

the party charged.

The doctrine is that when a thing which
Causes injury without fault of the person in-

jured, Is shown to be under the exclusive

control of defendant and would not cause

the damage, in ordinary course if the party

in control used proper care, it affords reason-

able evidence, in the absence of an explana-

tion, that the injury arose from defendant's

want of care ; San Juan Light & Transit Co.

V. Requena, 224 U. S. 89, 32 Sup. Ct 399, 56

L. Ed. 680, where the doctrine was held

rightly applied against an electric light com-
pany in the case of a person Injured while

adjusting an electric light in his residence

by an electric shock transmitted from out-

side wires entirely without fault on his part

and in a manner which would not have hap-

pened had the wires been in proper condi-

tion.

Where damage is done by the falling of

objects to the highway from a building, the
rule applies and the accident is of itself evi-
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dence of negligence; Doll & Sons v. Klbetti,

203 Fed. 593, 121 0. G. A. 621, per Gray, C.

J., following 2 H. & C. 722 ; 6 Q. B. 759.

The sudden sinking of a sidewalk under

the weight of a pedestrian is evidence' of neg-

ligence on the part of a contractor who took

up and relaid it, in the execution of public

work ; Rockwell v. McGovern, 202 Mass. 6,

88 N. B. 436, 23 L. R. A. (N. S.) 1022 ; oth-

erwise, in a suit against a city and its con-

tractor in which there was judgment below

against the contractor which was reversed,

the court pointing out that the street was in

the care of the city and that there was no
evidence that the sidewalk was out of repair

and that the city had knowledge of the fact

;

Cunningham v. Dady, 191 N. Y. 152, 83 N. E.

689.

•The sudden starting of a street car as a

passenger is alighting raises the presumption

of negligence; Paducah Traction Co. v. Ba-
ker, 130 Ky. 360, 113 S. W. 449, 18 L. R. A.

(N. S.) 1185.

Where a passenger was injured by the

collision of the car In which she was riding

with a cable car of an independent railway,

it was held that as to the railway company,
which was transporting plaintiff, the acci-

dent created a presumption of negligence,

but that as to the line operating the other

car, a presumption of negligence did not

arise; Loudoun v. R. Co., 162 N. Y. 386, 56

N. B. 988.

Where a passenger in an electric car be-

came alarmed at the sight of flame shooting

from the controller-box and received an elec-

tric shock as she stepped over the metal door

sill in an attempt to escape from the car, it

was held that there was sufficient evidence

of defendant's negligence ; Buckbee v. R. Co.,

64 App. Div. 360, 72 N. Y. Supp. 217. So al-

so where plaintiff received an electric shock
while using a telephone during a thunder-

storm ; Rocap v. Telephone Co., 19 Pa. Dist.

R. 291 ; and where a patient was injured

while having an X-ray photograph taken

;

Jones V. Tel. & Tel. Co., 118 Minn. 217, 136

N. W. 741, 40 L. R. A. (N. S.) 485.

This doctrine has a narroWer application

between master and servant than between
carrier and passenger, for the carrier owes a
higher degree of duty to a passenger than a

master to a servant. A cause of action

against a railroad.for injuries to a brakeman
b.v the derailment of a train is not establish-

ed by evidence that one of the trucks under
the -car was defective, without showing which
one ; Henson v. E. Co., 194 N. Y. 205, 87 N.

E. 85, 19 L. R. A. (N. S.) 790. The appUca-

tlon of the rule arises from the nature of the

occurrence and not from the relation of the

parties ; Klebe v. Distilling Co., 207 Mo. 480,

105 S. W. 1057, 13 L. R. A. (N. S.) 140.

Allegations of specific omissions of duty

do not deprive the plaintifC of his right to

rely upon the doctrine If the case otherwise

is a proper one for its application; Kluska

V. Yeomans, 54 Wash. 465, 103 Pac. 819, 132

Am. St. Rep. 1121; McNeill v. R. Co., 130

N. C. 256, 41 S. B. 383 ; Dearden v. R. Co., 33

Utah, 147, 93 Pac. 271.

On the other hand, It has been held that

the doctrine does not extend to cases in

which acts of negligence specifically describ-

ed are the gist of the action ; Chicago Un-

ion Traction Go. v. Leonard, 126 111. App.

189 ; Todd v. Ry. Co., J.26 Mo. App. 684, 105

S. W. 671. It is said that while it is inap-

plicable to support specific acts of negligence,

yet If the plaintiff has made general allega-

tions of negligence as well as specific allega-

tions, .he may rely upon the doctrine to sup-

port the general allegations ; North Chicago

St. R. Co. V. Cotton, 140 111. 486, 29 N. E.

899 ; Chicago City R. Co. v. Carroll, 206 111.

318, 68 N. E. 1087 ; but this rule was denied

in Pierce v. R. Co., 22 Mont. 445, 56 Pac.

867; it was also said that the plaintiff, al-

though alleging a specific act of negligence,

may nevertheless rely upon the doctrine to

establish the negligence of the defendant in

the respect alleged ; Palmer Brick Co. v. Che-

nall, 119 Ga. 842, 47 S. E. 239. An unsuccess-

ful attempt to prove by direct evidence the
precise cause of an accident does not prevent

the plaintiff from relying upon the presump-
tion applicable to it; Sullivan v. Rowe, 194

Mass. 500, 80 N. E. 459; McNamara v. R.
Co., 202 Mass. 491, 89 N. B. 131.

Where there are general allegations of

negligence and these are followed by allega-

tions of specific omissions of duty, the gen-

eral allegations are to be deemed explained,

limited and controlled by the special allega-

tions. In many cases where the doctrine of

res ipsa loquitur is inapplicable, this rule is

invoked to prevent a recovery for acts of

negligence not specifically pleaded; Walters

V. R. Co., 48 Wash. 233, 93 Pac. 419, 24 L. R.
A. (N. S.) 788.

The doctrine means that the facts of the

occurrence warrant an inference of negli-

gence, not that they compel such an Infer-

ence. It does not shift the burden of proof,

nor does it convert the defendant's general

issue Into an affirmative defence. When all

the evidence is in, it is for the jury to de-

termine whether the preponderance Is with
the plaintiff; Sweeney v. Erving, 228 U. S.

233, 33 Sup. Ct. 416, 57 L. Bd. 815. Whether
the defendant introduces evidence or not,

the plaintifC is not entitled to a verdict un-

less he satisfies the jury by the preponder-
ance of the evidence that his injuries were
attributable to the defendant's negligencfe;

Stewart v. Carpet Co., 138 N. Q. 66, 50 S.

E. 562.

Where contractual relations existed be-

tween the parties, and the plaintiff shows
actual negligence or conditions so obviously

dangerous as to admit of no other inference,

the burden thus throvra on the defendant is

not that of satisfactorily accounting for the

accident, but of showing that he used due
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care; Stearns v. Spinning Co., 184 Pa. 519,

39 Atl. 292, 39 L,. E. A. 842, 63 Am. St. Rep.
807.

See Foley v. R. R., 193 Mass. 332, 79 N.
E. 765, 7 L.. R. A. (N. S.) 1076; Stewart &

^Co. V. Harman, 108 Md. 446, 70 Atl. 338, 20
L. R. A. (N. S.) 228 ; Negligence.

R ES J U D I CATA (Lat. the matter has been
adjudged). A legal or equitable issue which
has been decided by a court of competent ju-

risdiction.

When one is barred in any action, real or

personal, by judgment, demurrer, confession,

or verdict, he is bound as to that or a like

action forever ; 14 Q. B. D. 146 ; XII B. L.

R. 304.

When a question is necessarily decided
in effect though not in express terms between
parties to the suit, they cannot raise the

same question as between themselves In any
other suit in any other form ; 3 Atkins 626.

This definition of Lord Hardvrtcke, in Greg-
ory V. Molesworth, has been by some writers

considered the best.

The doctrine of res judicata is plain and
intelligible, and amounts simply to this, that

a cause of action once finally determined,
without_appeal, between^Jhe^ partieSt on the

merits, by~a competent tribunal
,
cannot aft-

erwards__belitigated_by a new proceeding ei-

ther before thi same or Mj_other tribunal I

Foster vn.'ne THchard Busteed, 100 Mass.
409, 1 Am. Rep. 125.

Estoppel, rests on equitable principles,

while res judicata does not rest upon equita-

ble principles, but on the two maxims which
were its foundation in the Roman Law (see

infra) ; Ind. L. R. VIII. All. 332 ; it is rather

a principle of public policy than the result

of equitable considerations. It is also a mat-
ter of private right ; Putnam v. Clark, 34 N.

J. Eq. 535.

It has been characterized as a "funda-

mental concept In the organization of civil

society;" Jeter v. Hewitt, 22 How. (U. S.)

352, 16 L. Ed. 345.

It was derived from Roman law, being

founded on the maxims nemo deTyet bis vex-

ari pro eadem causa (ho one ought to De

twice sued for the same cause of action), and
interest reipuhliow ut sit finis litium (it is

the interest of the state that there should be

an end of litigation).

It was said by the civilians res judicata

facit ex alio nigrum, ex nigra album, ex cur-

ve recPum, ex recto curvum (a decision

m&kes white black ; black, white ; the crook-

ed, straight; the straight, crooked).

It was said by Blackburn, L. J., that the

doctrine was not received in England, as it

was on the continent, directly from the Ro-

man law; D. R. 2 App. Cas. 530.

A broad, distinction is pointed out In Crom-

well V. County of Sac, 94 U. S. 352, 24 L. Ed.

J.95: "It should be borne in mind that there

is a difference between the effect of a judg-

ment as a bar or estop;pel against the prosecu-

tion of a second action upon the same claim

or demand, and its effect as an estoppel in

another action between the same parties upon
a different claim or cause of action. In the

former case, the judgment, if rendered upon
the merits, constitutes an absolute bar to a
subsequent action. . . . But where the

second action between the same parties is up-

on a different claim or demand, the judg-

ment' in the prior action operates as an es-

toppel only as to those matters in issue or

points controverted, upon the determination

of which the finding or verdict was rendered."

Where the^nuse of action is the same. In

order to make a matter res judicata, there

must be a concurrence of the four conditions

following:

1. Identity in the thing sued for; 5 M. &
W. 109; Bull v. Hopkins, 7 Johns. (N. Y.) 22.

2. Identity of the cause of action; Hop-
kins V. Lee, 6 Wheat. (U. S.) 109, 5 L. Ed.

218; Minor v. Walter, 17 Mass. 237; Coitv.

Tracy, 8 Conn. 268, 20 Am. Dec. 110; Cist v.

Zeigler, 16 S. & R. (Pa.) 282, 16 Am. Dec. 578;

McGrady v. Monks, 1 Tex. Civ. App. 611, 20

S. W. 959.

8. Identity of persons and of parties to the

action; Legrand v. Rixey's Adm'r, 83 Va.

862, 3 S. E. 864 ; Sanford v. Oberlin College,

50 Kan. 342, 31 Pac. 1089.

4. Identity of the quality in the persons

for or against whom the claim is made; 5

Co. 32 &; 6 Mann. & G. 164.

The simplest test as to whether it is the

same cause of action is whether the cause of

action has been merged in the former judg-

ment. It is thus expressed by Lord Selborne,

2 App. Cas. 519: "When there is res judicata

the original cause of action is gone."

In Lawrence v. Vernon, 3 Sumn. 22, Fed.

Cas. No. 8,146, Judge Story said: "What is

meant by the same cause of action is where
the same facts will support both actions.

This is a test to know whether a fiual deter-

mination in a former action is a bar c*r not

to a subsequent action." To the same effect,

1 DeG., F. & J. 178, per Lord Westbury.

In 15 C. B. N. S. 99, Willes, J., said: "To
constitute a good plea of res judicata, it

must be shown that the former suit was one

in' which the plaintiff might have ret^overed

precisely what he seeks to recover in the

second." So in [1898] 2 Q. B. 172.

In 14 Q. B. D. 147, Bowen, L. J., said:

"The principle is frequently stated in the

form of another legal proverb, Nemo debet

bis vexari pro eadem causa. It is a well set-

tled rule of law that damages resulting from

one and the same cause of action must be as-

sessed and recorded once for aU. The diflB-

culty in each instance arises upon the appli-

cation of this rule, how far is the cause

which is being litigated afresh the same cause

'in substance with that which has been the

subject of the previous suit. "The principle

consideration," says De Grey, 0. J., 2 W.
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Bla. 827, "Is whether it be precisely the same
cause of action in both, appearing by proper
averments in a plea, or by proper facts stat-

ed in a special verdict, or a special case."

"And one great criterion," he adds, "of this

identity is that the same evidence will main-
tain both actions."

PlaintifC sued for too little, and then
brought a new suit for his full claim; held
estopped ; 96 L. T. 679 ; a plaintifC must
plead all his grounds in the first case. If he
loses on that, he cannot bring another suit

and urge a different ground; Manhattan Trust
Co. V. Trust Co., 107 Fed. 332, 46 0. C. A.
322 ; Northern Pac. Ry. Co. v.-Slaght, 205 U.
S. 132, 27 Sup. Ct. 442, 51 L. Ed. 738. This
is merely the necessary rule that as to a giv-

en cause of action the plaintiff may not split

his case, nor the defendant his defence. The
case must be tried once for all.' And so,

where it was the same cause of action, "it is

quite right that the defendant should be es-

topped from setting up in the same action a
defence that he might have pleaded, but has
chosen to let the proper time go by;" How-
lett V. Tarte, 10 C. B. N. S. 813.

Where the cause of action is different.

Here, as held In Cromwell v. Sac, 94 U. S.

352, 24 Lu Ed. 195, the judgment in the for-

mer action operates as an estoppel only to

those matters in issue or points controverted,

upon the determlnatiou of which the finding

or verdict was rendered. It is immaterial
what might have ieen litigated and deter-

mined. The cause of action is conslderfed a
different cause of action if it was not merged
in the former judgment.
A common case which illustrates what is a

different cause of action is found in Enfield

V. Jordan, 119 U. S. 680, 7 Sup. Ct 358, 30 L.

Ed. 523, where it was held that there was a
different cause of action because the former
judgment was rendered upon different cou-

pons than those involved in the second suit.

To the same effect, Nesbitt v. Independent
Dist., 144 U. S. 610, 12 Sup. Ct. 746, 36 L. Ed.

562. See Cause or Action.

In CromweU v. Sac, 94 V. S. 352, 24 L. Ed.

195, it Vas said: "Various considerations,

other than the actual merits, may govern a
party in bringing forward grounds of recov-

ery or defence in' one action, which may not

exist in another action upon a different de-

mand, such as the smallness of the amount
or the value of the property in controversy,

the difficulty of obtaining the necessary evi-

dence, the expense of the litigation and his

own situation at the time. A party acting

upon considerations like these ought not to

be precluded from contesting in a subsequent

action, other demands arising out of the same
transaction."

In Bond v. Markstrum, 102 Mich. 11, 60

N. W. 282, an action for a second instal-

ment of rent where the judgment between the

parties for the first instalment was set up, it

was said: "Such former judgment does not

preclude defenses in the second case which
might have been made in the first or which

were set up in the answer to the first, they

not having been, as a matter of fact, litigat-

ed and passed on in the first action."

In Hooker v. Hubbard, 102 Mass. 245, it

was said: "If pleadings present several dis-

tinct propositions of fact, the judgment is

not conclusive upon any one of them, unless

it appears from the record or aliunde that

the issue upon which it was rendered was up-

on that proposition."

It was said in Howlett v. Tarte, supra,

quoted and followed in Cromwell v. Sac:

"But nobody ever heard of a defendant being

precluded from setting up a defence in a sec-

ond action because he did not 'avail himself

of the opportunity of setting it up in the first

,

action."

In 1 H. & C. 797, Martin, B., interrupting

counsel, said: "What is said in Smith's

Lead. Cas. as to an award is no authority for

saying that an award would be an estoppel in

an action for another infringement of the

same patent." And in 13 M. & W. 147, it was
held : "If the plaintiff were to be deemed es-

topped now, when the point in Issue was not
raised at all in the former suit, he would be
deemed estopped by the finding of a matter
which he never disputed and on which the

jury gave no verdict, and the court no judg-
ment."
Where the record is such that there is or

may be a material issue or matter that may
not have been raised, litigated, and decided
in the former action, the judgment therein

does not constitute an estoppel, unless by
pleading or proof the party asserting it estab-

lishes the fact that the issue, right, or matter
in question was actually and necessarily liti-

gated and determined in the former action

;

iBtna Life Ins. Co. v. Board of Cojn'rs, 117
Fed. 82, 54 C. C. A. 468.

In 10 L, R. C. P. 154, a replication that
after a former judgment and before the sec-

ond action, a second instalment had become
due and there was default, was held good,
the court saying that the default did not ex-

ist at the time of the first action, nor until

after its determination and could not have
been in controversy in such action and conse-

quently there could be no estoppel,

"Pacts not produced in the first action,

whether then at hand or not, may be used in

another suit on a different demand, though
It be of the same nature and grow out of the
same transaction;" Big. Est. 188.

What is concVudedf In Last Chance Min-
ing Co. v. Tyler Mng. Co., 157 V. S. 683, 15
Sup. Ct. 783, 39 L. Ed. 859, the court said:

"The essence of estoppel by judgment is that
there has been a judicial determination of a
fact." In New Orleans v. Bank, 167 U. S.

3S7, 17 Sup. Ct 905, 42 L. Ed. 202, the court
said: "If in the prior cases, the question of

exemption was necessarily presented and de-

termined upon identically the same facts, up-
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on which the right of exemption is now
claimed." Parke, B., in 2 Exch. 665 (cited in

Cromwell v, Sac), said: "The tacts actually

decided by an issue in any suit cannot be
again litigated between the same parties."

"Facts not produced In the first action

. . . may be used in another suit on a
different demand, though it be of the same
nature and grew out of the saroie transac-

tion '," Big. Est. 188.

And in Outram v. Morewood, 3 East 346,

the court said: "And it is not the recovery,

but the matter alleged by the -party upon
which the recovery proceeds which creates

the estoppel." (Quoted in Cromwell v. Sac.)

"A judgment is conclusive by way of es-

toppel of facts (necessary facts in general as

well as the primary facts in issue) and none
other without the existence and proof or ad-

mission, by which it could not have been ren-

dered." Big. Est. 170. "The judgment is con-

clusive upon all issues which have become
necessary for a decision of the case whatever
their relation to the cause of action;" Big.

Est. 177, citing King v. Chase, 15 N. H. 9, 41
Am. Dec, 675, as taking a contrary view, but
as being inconsistent with the doctrine of the
other cases which are cited. It vra,s held in

New Orleans v. Bank, 167 U. S. 376, 17 Sup.

Ct. 905, 42 L. Ed. 202, that when the con-

struction of a contract is in controversy, the

construction adjudged by the court will bind

the parties in all future disputes.

Cases to which the doctrine of res judicata

has been applied are: The decision of a ref-

eree on a point properly determined by him
and reviewable on appeal; 3 East 346; Cas-

tle V. Noyes, 14 N. Y. 329 ; a judgment ren-

dered on a compromise; Culverhouse v.

Marx, 39 La. Ann. 809, 2 South. 607; an
agreed judgment ; Kobbins v. Hubbard (Tex.)

108 S. W. 773; Weir v. Marley, 99 Mo.
484, 12 S. W. 798, 6 L. K. A. 672 ; by default;

Harshman v. Knox Co., 122 U. S. 306, 7 Sup.

Ct. 1171, 30 L. Ed. 1152 ; Goebel v. Iffla, 111
JsT. T. 177, 18 N. E. 649; Johnson v. Jones, 58

Kan. 745, 51 Pac. 224; on demurrer; Gould
V. R. Co., 91 U. S. 526, 23 U Ed. 416;
Bissell V. Spring Valley Tp., 124 U. S. 225,

8 Sup. Ct. 495, 31 L. Ed. 411; Schroers v.

Fisk, 10 Colo. 599, 16 Pac. 285; or by divided

court; Kolb v. Swann, 68 Md. 516, 13 Atl.

379; a judgment of dismissal entered under
an agreement reciting a settlement that noth-

ing is due; U. S. v. Parker, 120 U. S. 89, 7
Sup. Ct. 454, 30 L. Ed. 601; or upon a hear-

ing where the entry is not "expressly without
prejudice" ; Lyon v. Mfg. Co., 125 U. S. 698,

8 Sup. Ct. 1024, 81 L. Ed. 839 ; or a simple
dismissal with taxation of costs and award
of execution.; Rogers v. Riessner, 30 Fed.

525 ; State v. Superior Court, 62 Wash. 556,

114 Pac. 427; or dismissal for want of prose-

cution; Jones V. Turner, 81 Va. 709 (contra,

Worst V. Sgitcovich [Tex.] 46 S. W. 72 ; Unit-

ed States Fastener Co. v. Bradley, 143 Fed.

523; the decree must be on the merits; Ex

parte Loung June, 160 Fed. 254) ;^ or dismis-

sal for failure in the proof of execution of a
contract for breach of which an action is

brought, even where the words, without prej-

udice, are added to the decree ; Parsons v.

Riley, 33 W. Va. 464, 10 S. E. 806; judg-
ments in other states; Sweet v. Brackley, 53
Me. 346; Mutual Life Ins. Co. v. Harris, 97
U. S. 331, 24 L. Ed. 959 ; a judgment against
the plaintiff on a counterclaim ; Steves v.

Frazee, 19 Ind. App. 284, 49 N. E. 385.

If the declaration have several counts and
the-jury finds for the plaintiff on one of them,
this is equivalent to finding against the de-

fendant on the other counts and the issues
become res judicata; Downing v. R. Co., 70
Mo. App. 657.

"A judgment by default only admits foi

the purpose of the action the legality of the
demand of claim in suit ; it does not make
the allegations of the declaration or com-
plaint evidence in an action upon a different

claim." Cromwell v. County of Sac, 94 U.
S. 356, 24 L. Ed. 195.

The following will not operate as res judi-

cata: A judgment on a plea in abatement
in an action of attachment for rent is not
res judicata on the trial on the merits;

Caruthers v. Williams, 53 Mo. App. 181. A
judgment ordering that the cause be filed

away for want of prosecution is not final

or a bar to a subsequent action; Nickell v.

Fallen (Ky.) 23 S. W."366. A judgment abat-

ing an action entered upon a verdict finding

that plaintiff's powers as administrator had
ceased pending the action, is not a bar to

the subsequent revival of the action on plain-

tiff's reinstatement as administrator; Hill

V. Bryant, 61 Ark. 203, 32 S. W. 506. A
decree against .the plaintiff without preju-

dice; Robinson 'v. Oar & Foundry Co., 142

Fed. 170; Cassatt v. Coal Co., 150 Fed. 33,

81 C. C. A. 80, 10 L. B. A. (N. S.) 99; where
the former judgment was on matter of form
or on a plea to the jurisdiction; Bissell v.

Spring Valley Township, 124 U. S. 225, 8

Sup. Ct. 495, 31 L. Ed. 411, where a bill was
dismissed, but the plaintiff could sue at

law ; Pendleton v. Dalton, 92 N. 0. -185. So
a judgment of recovery by a physician when
set up in a subsequent suit for mal-practice

;

Jordahl v. Berry, 72 Minn. 119, 75 N. W. 10,

45 L. R. A. 541, 71 Am. St. Rep. 469.

The decision of a motion or summary
application is not to be regarded in the

light of res judicata, or as so far conclusive

upon the parties as to prevent their drawing
the same matter in question again in the

more regular form of an action; Denny v.

Bennett, 128 U. S. 489, 9 Sup. Ct. 134, 32

L. Ed. 491.

A judgment in a civil action is not ad-

missible in a criminal proceeding, for the

reason that the parties "are necessarily dif-

ferent, and the objects and results of the

two proceedings are equally diverse;" State

V. Bradnack, 69 Conn. 212, 37 Atl. 492, 43
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L. E. A. 620; Britton v. State, 77 Ala. 202;
contra, Dorrell v. State, 83 Ind. 357, where,
in a prosecution for the unlawful removal of

a fence, a judgment in a civil action between
the defendant and the prosecuting witness
was admitted in evidence. But this case

was criticised in State v. Bradnack, 69 Conn.
212, 37 AO. 492, 43 L. K. A. 620, as
founded upon an error which was not re-

lieved by the instruction of the court to the

jury that the evidence was not conclusive, but
merited serious consideration. The Connecti-

cut court cite a former decision of their own
to the effect that, "a judgment is conclusive

or is nothing. If not conclusive, there is no
rule by which courts can measure and de-

termine its effect ;" Bethlehem v. Water-
town, 51 Conn. 494. See 11 L. R. A. (N. S.)

653, n.

A judgment in habeas corpus to obtain

possession of a child is conclusive so long as

the same conditions exist; Cormack v. Mar-
shall, 211 111. 519, 71 N. B. 1077, 67 L. R. A.

787, 1 Ann. Cas. 256; and so upon the same
state of facts in another jurisdiction; Slack

V. Perrine, 9 App. D. C. 128. The doctrine

is said to apply to haieas corpus proceed-

ings to obtain the custody of a child; Weir
V. Marley, 99 Mo. 484, 12 S. W. 798, 6 L. E.

A. 672; Willis v. Willis, 165 Ind. 332, 75 N.

E. 655, 2 L. R. A. (N. S.) 244, 6 Ann. Cas.

772; but not in another court where the

welfare of the child requires it, though no
change of circumstances is shown; In re

King, 66 Kan. 695, 72 Pac. 263, 67 L. R. A.

783, 97 Am. St. Rep. 399.

In proceedings for the custody of a child

the facts must be identical, and the court

cannot say that they are so when the evi-

dence of the former proceeding is not be-

fore It ; People v. Dewey, 23 Misc. Rep. 267,

50 N. T. Supp. 1013.

The doctrine does not apply to habeas

corpus judgments tot the remanding of a

prisoner where a new state of facts exists;

Weir v. Marley, 99 Mo. 484, 12 S. W. 798, 6

L. R. A. 672.

But it has been held that a judgment

In habeas corpus proceedings is conclusive as

to the person charged with unlawfully re-

straining another of his liberty, until revers-

ed in some proper proceedings; State v.

Huegin, 110 Wis. 189, 85 N. W. 1046, 62 L. R.

A. 700; to the same effect. State v. Whitcher,

117 Wis. 668, 94 N. W. 787, 98 Am. St. Rep.

968; a judgment does not affect a later ap-

plication ; In re Kopel, 148 Fed. 505.

It is universally held in this country that

a judgment to work an estoppel must be

a final judgment; and, if appealable, final on

appeal, or the time for appeal be passed.

A plea of res judicata must aver that the

former judgment has not been superseded,

reversed or appealed from; Hornick v. Holt-

rup (Ky.) 76 S. W. 874 ; but it is also held

that It is not demurrable if a plea fail to

Bouv.—183

aver that a former judgment has not been

appealed from; Fenn v. Roach & Co. (Tex.)

75 S. W: 361. If a supplemental bill set up
a former judgment and does not allege that

it was final, it is not demurrable, because,

if not final, the i trial should be continued

until it becomes so; Theller v. Hershey, 89

Fed. 575. The effect of the former judg-

ment will be suspended pending an appeal

therefrom; Purser v. Cady, 120 Oal. 214,

52 Pac. 489. The doctrine of res judicata

applies even though the amount in contro-

versy in the former suit was so small that

the party was not entitled to a review in

an appellate court; Johnson Co. v. Wharton,

152 U. S. 252, 14 Sup. Ct. 608, 38 L. Ed. 429.

But in England a judgment is none the

less effective as an estoppel although it is

liable to be reversed on appeal;. 13 Halsb.

Laws of England 325.

Evidence of a former recovery is admis-

sible under a plea of non assumpsit; Stone v.

Stone, 2 Cra. C. C. 119, Fed. Cas. No.

13,488; Hempstead v. Stone, 2 Mo. 65 ; but

It is also held that it is not available

under a general denial; Louisville, N. A.

& C. Ry Co. V Cauley, 119 Ind. 142, 21 N. E.

546; Jones v. Lavender, 55 Ga. 228. It

may be specially pleaded in bar, or may be
shown under the general issue; Kimball v.

Hilton, 92 Me. 214, 42 Atl. 394. It cannot

be given in evidence under the general issue,

but must be pleaded specially ; Coles v. Car-

ter, 6 Cow. (N. Y.) 691; under a plea of not

guilty in ejectment, the defendants can show
res judicata; Bruner v. Finley, 211 Pa. 74,

60 Atl. 488. The better and usual practice

is to plead the issue and set up fully the

former judgment and record therein. The
practice appears not to be uniform; see Big.

Est. 761, with a reference to articles on
Pleading Estoppel in Mich. L. Rev. (1911).

Unless the former record is presented at

the hearing of the second case, effect will

not be given to it as res judicata, but the

court may take judicial notice of its own
records and examine and consider the for-

mer record where the case was as to plain-

tiff splitting its cause of action; Bienville

W. S. Co. V. Mobile, 186 U. S. 217, 22 Sup.

Ct. 820, 46 L. Ed. 1132.

When the decree in the former case is

general in its terms, the opinion in that

case may be considered in order to deternline

what questions were presented and decided;

D'Arcy V. Staples & Hanford Co., 161 Fed.

733, 88 C. C. A. 606. But it is said that

the courts are not bound to search the rec-

ords of other courts and give effect to their

judgment, and that who relies upon a former
adjudication in another court must properly

present it to the court in which he seeks to

enforce it. Secondary proof will be received

of a judgment when the record is lost; U.

S. V. Price, 113 Fed. 851.

In order that the judgment in a former
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case may be con<;lusive In a second suit be-

tween the parties, it must be shown either by
the record or by extrinsic evidence that the

same question was necessarily raised and
determined in the former suit. If there be
any uncertainty on this head on the record,

the whole subject matter will be at large and
open to a new contention unless extrinsic

evidence be given to show the precise point

involved and determined. If, upon the face

of the record, anything is left to conjecture

as to what was involved and decided, there

is no estoppel when it is pleaded and noth-

ing conclusive when it is offered in evidence;

Russell V. Place, 94 U. S. 606, 24 L. Ed. 214.

Where a former judgment goes both to de-

fects of form and also to the merits, a judg-

ment which does not designate as between

the two will be presumed to rest on the

former. But if the judgment on demurrer

is on the merits, it becomes "res judicata";

Bissell V. Spring Valley, 124 U. S. 225, 232,

8 Sup. Ct. 495, 31 L. Ed. 411.

Estoppel by res judicata operates as

against both parties and privies; Erobden

V. Lisherness, S9 Me. 581, 36 Atl. 1101, 56

Am. St. Rep. 442.

Privity may be by succeeding to the posi-

tion of another in respect of the subject of

the estoppel (as an assignee), or by holding

in subordination to that other (as landlord

and tenant). It is a property, and not a
personal relation. Big. Est. 158.

Besides privity arising out of property in-

terests, there is a common instance of privity

created by joining in the conduct of litiga-

tion. Where a third party has control of the

litigation between other parties, he may be

and usually is bound by the judgment; but

where a third party successfully defended a

patent case, employing counsel and paying

the costs, he cannot use the judgment as res

judicata without showing clearly that such

fact was known to the plaiiitiff; Singer Mfg.

Co. v. Cramer, 102 U. S. 265, 24 Sup. Ct. 291,

48 L. Ed. 437 ; and so if the third party con-

tributed money for the defense, but had no
right to participate in the conduct of the

case; Eumford Chemical Works v. Chemical
Co., 215 U. S. 156, 30 Sup. Ct. 45, 54 L. Ed.

137.

Where a bank agreed with the attorney of

a city that the suit to be brought by it

against the city should abide the judgment

in a test case it may claim the benefit of

the judgment subsequently rendered against

the city therein ; Bank of Commerce v. Louis-

ville, 88 Fed. 398.

Where there is concurrent jurisdiction at

law and in equity, a decision in one court

is res judicata as to the other; Ross v. Wood,

70 N. Y. 11. Where there is jurisdiction

both of the cause and the parties a judg-

ment of a court of general jurisdiction is

conclusive, even though erroneous, .until it

is reversed upon appeal or vacated; 7 Co.

76; Fox V. Bldg. Fund Ass'n, 81 Va. 677;

Adams v. Franklin, 82 Ga. 168, 8 S. E. 44.

See Wiese v. Musical Fund Ass'n, 82 Cal.

645, 23 Pac. 212, 7 L. R. A. 577; -Shores v.

Hooper, 153 Mass. 228, 26 N. E. 846, 11 L.

R. A. 308.

A decree on a bill py a stockholder for the
benefit of himself and all other stockholders

who come in, to enjoin the consummation
of an agreement by the corporation, is con-

clusive in a subsequent suit by another
stockholder for the same purpose and in-

volving the same question, in the absence of

fraud or collusion; Willoughby v. Stockyards

Co., 50 N. J. Eq. 656, 25 Atl. 277, citing Hill

V. Bain, 15 R. I. 75, 23 Atl. 44, 2 Am. St
Rep. 873j Oewey v. Trust Co., 60 Vt 1, 12

Atl. 224, 6 Am. St Rep. 84; Harmon v.

Auditor of Public Accounts, 123 111.- 122, 13

N. E. 161, 5 Am. St Rep. 502.

The fact that a court is composed of

several divisions does not prevent the judg-

ment of one of the divisions from being res

judicata; a change in a person holding an
office does not destroy the effect of a judg-

ment against such ofiicer as res judicata;

New Orleans v. Bank, 167 U. S. 371, 17 Sup.

Ct 905, 42 L. Ed. 202.

The United States cannot be estopped by a
judgment against its agent even though the

suit was conducted by and at the expense of

the government ; Carr v. U. S., 98 U. S. 433,

25 L. Ed. 209; Tindal v. Wesley, 167 U. S.

223, 17 Sup. Ct 770, 42 L. Ed. 137 ; nor is

the state estopped by a judgment against its

agent ; Peck v. State, 137 N. Y. 376, 33 N. E.

317, 33 Am. St Rep. 738; contra, Cunning-

ham V. Shanklin, 60 Cal. 118. But it is held

that the state may be estopped by a judg-

ment for taxes; Newport & C. B. Co. v.

Douglass, 12 Bush (Ky.) 673.

One who is not a party and only technical-

ly bound by a judgment, but who is fully

cognizant of the procee(fings and stands by

and takes the benefit of them, is estopped by

his conduct; [1896] 2 Ch. 788 ; L. R. 2 P. &
D. 327.

"Estoppel is a rule of evidence; you can-

not found a suit upon it;" [1891] 3 Ch. 82,

per Bowen, L. J.

Where one of two joint tort-feasors is

sued, a judgment In his favor cannot be set

up as res judicata in a suit against another

of them; Bigelow v. Copper Co., 225 U. S.

Ill, 32 Sup: Ct 641, 56 L. Ed. 1009, Ann.

Cas. 1913E, 875.

In N. Y. Life Ins. Co. v. Chittenden, 134

Iowa, 613, 112 N. W. 96, 11 L. R. A. (N. S.)

233, 120 Am. St Rep. 444, 13 Ann. Cas. 408,

a life insurance company paid a policy to

the administrator of the Insured, who had
disappeared more than seven years before;

upon his reappearing, the company brought

an action against the administrator for the

proceeds of the policy, but it was held that

the judgment was res judicata on the ques-
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tion of the death of the insured and of the
liability of the defendant

If the effect of res judicata be disregarded
in a case, it is held that the party may file

a bill in equity; Monmouth Electric Co. v.

Batontown Tp., 74 N. J. Eq. 578, 70 Atl. 994.
See, generally, Wells, Res Judicata, etc.

;

Herman, Estoppel and Res Adjudicata;
Chand, Res Judicata; Van Fleet, Former
Adjudication ; Duchess of Kingston's Case,
3 Sm. Jj. Cas., 2008; Judgment; AtriKErois
Accjurr; Comity.

RES MANCIPI. In Roman Law. Those
things which might be sold and alienated, or
of which the property might be transferred
from one person to another.

The division of things into res mancipi and
res nee nuincipi was one of ancient origin,

and it continued to a late period in the em-
pire. Res Mancipi (Ulp. Frag, xix.) are prce-

dia in italico solo, both rustic and urban

;

also, jura rusticorum prwdiorum or servi-

tutes, as via, iter, aquwductus; also slaves,

and four-footed animals, as oxen, horses,
etc., guce collo dorsove domantur. Smith,
Diet. Gr. & Rom. Antiq. To this list may be
added children of Roman parents, who were,
according to the old law, res mancipi. The
distinction between res mancipi and riec maro-
dpi was abolished by Justinian In his Code.
Id.; Cooper, inst. 442.

RES NOVA (Lat). Something new ; some-
thing not before decided.

RES NULLIUS (Lat). A thing which has
no owner. A thing which has been aban-
doned by its owner is as much res nidlius as
if It had never belonged to any one. Also
things which are not the subject of private
ownership.

The first possessor of such a thing becomes
the owner; res nullius fit primi oceupantis.
Bowy. Com. 97.

RES PARAPHERNA. See Pabaphebna-
ija; Pabaphernaux Biehs.

RES PERIIT DOMINO (Lat the thing Is

lost to the owner). A phrase used to express
that when a thing is lost or destroyed it is

lost to the person who was the owner of it

at the time. For example, an article is sold

;

if the seller has perfected the title of the
buyer so that it is his, and it be destroyed,
it is the buyer's loss; but if, on the con-
trary, the title has not vested in the buyer,
then the loss falls on the seller. The cases
are collected in Blackb. Sales (Canadian Ed.)

263.

RES PRIVAT/E. In Civil Law. Things
the property of one or more individuals.

Mackeldey, Civ. Law § 157.

RES PUBLIC/E. In Civil Law. Things
the property of the state. Mackeldey, Civ.

Law § 157.

RES RELiGiOS>E. In Civil Law. Things
pertaining to religion. Places where the

dead were buried. Thevenot Dessaulea, Diet,

du Dig. Chose.

RES SACR/E. In Civil Law. Things
which had been publicly consecrated.

RES SANCTyE. In Civil Law. Things
which were especially protected against in-

jury of man.

RES UNIVERSITATIS. In Civil Law.
Things which belonged to cities or municipal

corporations. They belonged so far to the
public that they could not be appropriated to

private use ; such as public squares, market-

houses, streets, and the like. Inst. 2. 1. 6.

RESALE. A second sale made of an ar-

ticle ; as, for example, when A, having sold a
horse to B, and the latter, not having paid
for him, and refusing to talte him away,
when by his contract he was bound to do so,

again sells the horse to C. The effect of a
resale is, in this case, that B would be liable

to A for the difference of the price between
the sale and resale ; 4 Bingh. 722 ; 4 Mann.
& G. 898 ; Blackb. Sales 463. See Sale.

RESCEIT, RECEIT. The admission or re-

ceiving of a third person to plead his right
in a cause formerly commenced between two
other persons : as, when an action is brought
against a tenant for life or years, or any
other particular tenant, and he makes de-
fault, in such case the reversioner may move
that he may be received to defend his right
and to plead with the demandant. Jacob,
Law Diet ; Cowell.
The admittance of a plea when the con-

troversy is between the same two persons.
Co. Litt 192.

RESCISSION OF CONTRACTS. The ab-
rogation or annulling of contracts.

It may take place by mutual consent ; Ans.
Contr. 258 ; and this consent may be inferred
from acts; 4 Mann. & G. 898; Goodrich v.

Lafflin, 1 Pick. (Mass.) 57 ; Quincy v. Tilton,

5 Greenl. (Me.) 277; Flegal v. Hoover, 156
Pa. 276, 27 Atl. 162. It may take place as the
act of one party, in consequence of a failure
to perform, by the others ; 2 C. B. 905 ; War-
dens of Church of St. Louis v. Kirwan, 9 La.
Ann. 31 ; Cunningham v. R. Co., 63 Hun 439,
18 N. Y. Supp. 600 ; White v. Hand, 76 Ga. 3

;

not so, ordinarily, where the failure is but
partial ; 4 Ad. & E. 599 ; 1 M. & W. 231 ; on
account of fraud, even though partially exe-
cuted ; Pierce v. Wood, 23 N. H. 519. Mis-
representations not a part of the same trans-
action are no cause for rescinding the con-
tract; Barnett v. Bamett, 83 Va. 504, 2 S.

E. 733.

A contract cannot, in general, be rescinded
by one party unless both parties can be
placed in the same situation and can stand
upon the same terms as existed when the
contract was made ; 1 M. & W. 231 ; Norton
V. Young, 3 Greenl. (Me.) 30; Pittsburgh &
N. A. Turnpike Co. v. Com., 2 Watts (Pa.)

433; Bell y. Keepers, 39 Kan. 105, 17 Pac.
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785; Fairbanks, Morse & Co. v. Walker, 76
Kan. 903, 92- Pac. 1129, 17 L. R. A. (N. S.)

558. He must, upon the discovery of the
fraud, announce his purpose and adhere to it.

If he treat the property as his own, his 'right

is lost ; he has a reasonable time in which to

make his election; Shappirio v. Goldberg,
192 U. S. 232, 24 Sup. Ct. 259, 48 L. Ed. 419.

The right may be waived by mere lapse of
time ; Veazie v. Williams," 3 Story 612, Fed.

Cas. No. 16,907 ; see 6 01. & F. 284 ; or other
circumstances ; 9 B. & 0. 59 ; Whitney v. Al-

laire, 4 Den. (N. Y.) 554; Kimball v. Cun-
ningham, 4 Mass. 502, 8 Am. Dec. 230.

The purpose to rescind, if on the ground of

fraud, must be announced promptly, uncondi-
tionally and unevasively, upon the discovery
of the fraud; Blank v. Aronson, 187 Fed.

241, 109 C. C. A. 827; there must be no
vacillation of purpose; Richardson v. Lowe,
149 Fed. 625, 79 C. C. A. 317.

In case of a conditional sale or exchange,
the party desiring to rescind must return
or tender a return of all the property re-

ceived by him under the terms of the sale

or exchange, and within a reasonable time;
Young V. Argo, 1 Marv. (Del.) 156, 40 Atl. 719,

where it was held that the question as to
what is a reasonable time is for the court un-

der the circumstances of each case; it is said

that the question is for the jury ; Clark v.

Steel Works, 53 Fed. 494, 3 C. C. A. 600.

If a party means to rescind a contract
because of the (ailure of the other party to

perform, he should give a clear notice of his

intention, to do so, unless the contract itself

dispenses with such notice, or unless notice

becomes unnecessary by reason of the con-

duct of the parties; Hennessy v. Bacon, 137
U. S. 78, 11 Sup.>Ct. 17, 84 L. Ed. 605.

The equity for the rescission and cancella-

tion of agreements, deeds, and other instru-

ments arises when a transaction is vitiated

by illegality or fraud, or by reason of its

having been carried on in ignorance or mis-

take of facts material to its operation ; Bisp.

Eq. 31 ; V. S. v. Tel. Co., 128 V. S. 315, 9
Sup. Ct. 90, 82 U Ed. 450. The jurisdiction

of equity is exercised upon the principle of

quia timet; that is, for fear that such agree-

ments, securities, deeds, and other Instru-

ments may be vexatiously or injuriously used
against the party seeking relief, when the

evidence to impeach them may be lost; or

that tjD^y may throw a cloud or suspicion

over his interest or title; or where he has a

defence good in equity which cannot be made
available at law. The cases in which this

relief will be granted on account of misrep-

resentation and fraud may be divided into

four classes: first, where there is actual

fraud In the party defendant in which the

party plaintiff has not participated; Smith
V. Richards, 13 Pet (U.S.) 26, 10 L. Ed. 42;

secondlv, where there is constructive fraud

against public policy and the party plaintifi

does not appear to have participated therein

;

thirdly, where there Is a fraud against

public policy and the party plaintiff has par-

ticipated therein, but public policy would be
defeated by allowing it to stand; fourthly,

where there is a constructive fraud by both
parties,—that Is, where both parties are in

delicto, but not in pari delicto; see 2 Story,

Eq. Jur. § 694; Horton v. Moyers, 25 Ga. 89;
Smith V. Elliott's Adm'r, 1 Pat. & H. (Va.)

307 ; Bisph. Eq. § 31. The court will decree

that a deed or other solemn instrument shall

be delivered up and cancelled, not only when
it is voidable on account of fraud, but also

when it is absolutely void, unless its in-

validity appears upon the face of it, so that

it may be defeated at any time by a defence

at law; 2 Story, Eq. Jur. § 698; Field v.

Holbrook, 6 Duer. (N. Y.) 597. To rescind an
executed contract for alleged false represen-

tations, fraud must be made clearly to ap-

pear, and it must be shown that the com-
plainant has been injured and deceived there-

by; Union R. Co. v. Duel, 124 U, S. 173, 8
Sup. Ct. 433, 31 L. Ed. 417.

The ignorance or mistake which will au-

thorize relief in equity must be an Ignorance
or mistake of material facts ; Daniel v.

Mitchell, 1 Stor. 173, Fed. Cas. No. 3562;
and the mistake must be mutual; Allen v.

Hammpnd, 11 Pet. (U. S.) 63, 9 L. Ed. 633;
McCobb v. Richardson, 24 Me. 82, 41 Am.
Dec. 374 ; Riegel v. Life Ins. Co., 153 Pa. 134,

25 Atl. 1070, 19 L. R. A. 166 ; Weiner v. Raw-
son, 89 Ga. 619, 15 S. E. 813. If the facts

are known but the law is mistaken, the same
rule applies in equity as at law, that a mere
mistake or ignorance of law, where there- is

no fraud or trust, is immaterial: ignorantia

legis neminem exousat; Adams, Eq., 8th ed.

188. See Komegay v. Everett, 99 N, C. 30,

5 S. E. 418; Ignoeance; Mistake.-
Instruments may also be rescinded and

canceled when they havS been obtained from
persons who were at the time under duress
or incapacity; French's Heirs v. French, 8
Ohio 21-1, 31 Am. Dee. 441; Cook v. Toumbs,
36 Miss. 685; or by persons who stood in a
confidential relation and took advantage of

that relation ; Thompson v. Lee, 31 Ala. 292

;

8 Beav. 437; Mortland v. Mortland, 151 Pa.

593, 25 Atl. 150; Armstrong v. Logan, 115
Mo. 465, 22 S. W. 384 ; Smith v. Cuddy, 96
Mich. 562, 56 N. W. 89.

Gross inadequacy of consideration; How-
ard V. Bdgell, 17 Vt. 9; Bond v. Watson, 22

Ga. 637; Matthews v. Crockett's Adm'r, 82

Va. 394 ; Thackrah v. Haas, 119 U. S. 499, 7

Sup. Ct. 311, 30 L. Ed. 486 ; fraudulent mis-

representation and concealment; Boyce's

Ex'rs V. Grundy, 3 Pet. (U. S.) 210, 7 L. Ed.

655 ; Norton v. Norton, 74 la. 161, 37 N. W.
129 ; Harper v. Harper, 85 Ky. 160, 3 S. W.
5, 7 Am. St. Rep. 583; hardship and un-

fairness; French's Heirs v. French, 8 Ohio,

214, 31 Am. Dec. 441; Bank of Republic v.

Baxter, 31 Vt. 101 ; undue influence ; Hard-
ing v. Wheaton, 2 Mas. 378, Fed. Cas. No.
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6,051 ; are among the causes for a rescission

of contracts in equity.

Reasonable time means before the lapse

of a time, after the true' state of things is

known, so long that under the circumstances

of the particular case the other party may
fairly infer that the right of rescission is

waived. This statement reconciles the sub-

stance and language of the best English au-
thorities; Pollock, Contracts, 630.

•'In order that the remedy should not be
lost by laches or delay, it is, if not universal-

ly, at all events ordinarily * * * neces-

sary that there be suflScient knowledge of the

facts constituting the title to relief;" L. R.

5 P. C. 241.

"Acquiescence and waiver are always ques-

tions of fact. There can be neither without
knowledge." And the knowledge must be ac-

tual, not merely possible or potential; "the

wrong-doer cannot make extreme vigilance

and promptitude conditions of rescission ;
"

Pence v. Langdon, 99 U. S. 581, 25 L. Ed. 420.

In regard to acquiescence in the contract the

nature of the property concerned is material;

8 D. M. & 6. 150 ; If a party entitled to avoid

a transaction has precluded himself by his

acts or acquiescence in his life time, his rep-

resentatives cannot dispute it afterwards; 3

D. F. & J. 535.

If before the election to rescind has been

made an Innocent third party has acquired

an interest in the property or if in conse-

quence of his delay, the possession even of

the wrong-doer is affected, it will preclude

the exercise of the right to rescind; L. R. 7
Ex. 34. An intention to rescind miast be com-
municated to the other party. This can be
done by instituting proceedings to have the

contract set aside judicially, in which case

the rescission when obtained relates back to

the commencement of the proceedings ; L. R.

4 H. Li. 73 ; or if the other party is the first

to sue on the contract, the rescission may be

set up as a defense and this is itself a suflB-

dent act of rescission without any prior dec-

laration of an intention to rescind ; L. R. 7
Ex. 36.

Apart from judicial proceedings the com-

munication of the desire to rescind need not

be formal, but it must be a distinct and
positive rejection of the contract; L. R. 9

Eq. 263. But it seems that if notwithstand-

ing the express repudiation the other party

insists on treating the contract as in force,

then judicial steps should be taken ; Pollock,

Contracts 619.

A party exercising his option to rescind is

entitled to be restored so far as possible to

his former position. The contract cannot be

rescinded if the position of the parties has

been changed so that the former state of
things cannot be restored ; Pollock, Contracts

621, In re Morgantown Tin Plate Co., 184

Fed. 109.

See Tarkington v. Purvis, 128 Ind. 182, 25

N. E. 879, 9 L. R. A. 607; Election of

Rights and Remedies; Pebfoemance;
Fbatjd ; Bbeach.

RESCOUS. An old term, synonymous with

rescue, which see.

RESCRIPT. In Canon Law. A term in-

cluding any form of apostolical letter ema-

nating from the pope. The answer of the

pope in writing. Diet. Droit Can.

In Civil Law. The answer of the prince,

at the request of the parties, respecting some
matter in dispute between them, or to magis-

trates, in relation to some doubtful matter
submitted to him. They were binding on the

court in that suit; originally, in some cases

at least, they seem to have been binding as

precedents. Gray, Nat. & Sources of Law
192.

The rescript was differently denominated
according to the character of those .who
sought it. They were called adnotations or

subnotations, when the answer was given at

the request of private citizens; letters or

epistles, when he answered the consultation

of magistrates
;

pragmatic sanctions, when
he answered a corporation, the citizens of a
province, or a municipality. See Code.

At Common Law. A counterpart.

In Massachusetts it is used to denote the
statement of the decision of the supreme
judicial court as an appellate tribunal, and
the accompanying brief statement of the rea-

sons for the decision sent to the court from
which the case was brought.

RESCRIPT I ON. In French Law. A re-

scription is a letter by which the maker re-

quests some one to pay a certain sum of mon-
ey, or to account for him to a third person
for it. Pothier, Gontr. de Change, n. 225.

According to this definition, bills of ex-

change are a species of rescription. The dif-

ference appears to be this,—that a bill of

exchange is given when there has been a
contract of exchange between the drawer and
the payee; whereas the rescription is some-
times given In payment of a debt, and at

other times it is lent to the payee.

RESCUE. The forcibly and knowingly
freeing another from arrest or imprisonment.
4 Bla. Com. 131. A deliverance of a prison-

er from lawful custody by a third person. 2
Bish. Cr. Law § 1065; 1 Russ. Cr. § 597.

Taking and setting at liberty, against law, a
distress taken for rent, services, or damage
feasant. Bacon, Abr. Rescous.

if the rescued prisoner was arrested for

felony, then the rescuer is a felon ; if for

treason, a traitor ; 3 P. Wms. 468 ; Cro. Car.

583; and if for a trespass, he is liable to a
fine as if he had committed the original of-

fence ; Hawk. PI. Cr. b. 5, c. 21. See U. S.

V. Dodge, 2 Gall. 313, Fed. Cas. No. 14,975;

Russ. & R. 432. If the principal be acquit-

ted, the rescuer may nevertheless be fined

for the misdemeanor in the obstruction and
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contempt of pubUc justice^ 1 Hale, PI. Cr.
59S.

In order to render the rescuer criminal,
it is necessary lie should have knowledge
that the person whom he sets at liberty has
been apprehended for a criminal offence, if

he is in the custody of a private person; but
if he be under the care of a public officer,

then he is to take notice of it at his peril

;

1 Hale, PI. Cr. 606. See 1 Car. & M. 299.

A departure from an unlawful imprison-
ment or custody is not an escape ; and one
who, without violence, assists a person who
is confined without authority of law to de-

part from his place of confinement, is not
guilty of the crime of assisting a prisoner
to escape ; People v. Ah Teung, 92 Cal. 421,

28 Pac. 577, 15 L. R. A. 190 ; State v. Leach,
7 Conn. 452, 18 Am. Dec. 113. See Bbbach
OF Prison; Escape.
The rescue of cattle and goods distrained

by pound-breach is a common-law offense and
Indictable ; 7 C. & P. 233 ; Com. v. Beale, 5
Pick. (Mass.) 514.

In Maritime Law. The retaking by a party
captured of a prize made by the enemy.
There is still another kind of rescue which
partakes of the nature of a recapture: it

occurs when, this weaker party, before he is

overpowered, obtains relief from the arrival

of fresh succors, and is thus preserved from
the force of the enemy. 1 C. Rob. 224, 271

;

Halleck, Int. Law cxxxv
Rescue differs from recapture. The res-

cuers do not by the rescue become owners of

the property, as if it had b.een a new prize

;

but the property is restored to the original

owners by the rule of postliminium.

RESCUSSOR. The party making a rescue

is sometimes so called; but more properly

he is a rescuer.

RESEALING WRIT. The second sealing

of a writ by a master so as to continue it, or

cure it of an irregularity. Whart Diet.

RESERVATION. The creation of a right

or interest which had no prior existence as
such in a thing or part of a thing granted,

by means of a clause inserted by the gran-

tor in the Instrument of conveyance.

"The creation in behalf of the grantor of

a new right issuing out of the thing granted,

something which did not exist as an inde-

pendent right before the grant;" Stone v.

Stone, 141 la. 438, 119 N. W. 712, 20 L. R.
A. (N. S.) 221, 18 Ann. Cas. 797 ; Herbert v.

Pue, 72 Md. 307, 20 Atl. 182; Blackman v.

Striker, 142 N. Y. 555, 37 N. B. 484.

That, part of a deed or instrument which
reserves a thing not in esse at the time of the

grant, but newly created. 2 Hilliard, Abr.

359.

The meaning of a reservation in a contract

must be determined in every case by the par-

ticular facts of the case ; Chicago, R. I. &
P. Ry. Co. V. R. Co., 143 U. S. 596, 12 Sup.

Ct 479, 36 L. Ed. 277.

A reservation is distinguished from an ex-

ception in that it is of a new right or inter-

est: thus, a right of way reserved at the time
of conveying an estate, which may have been

enjojed by the grantor as owner of the es-

tate, becomes a new right. State v. Wilson,

42 Me. 9. Sometimes the terms are used in-

discriminately and what is designated by
one in the deed is construed to be the other
by- the court; Wellman v. Churchill, 92 Me.
193, 42 Atl. 352; Stone v. Stone, 141 la. 438,

119 N. W. 712, 20 L. R. A. (N. S.) 221, 18

Ann. Cas. 797; A reservation is never of a
part of the real estate granted but something
taken back out of' it; while an exception is

of some part of the estate not granted;
Youngerman v. Board of Sup'rs, 110 la. 731,

81 N. Wl 166; the former applies to some-
thing that did not exist before; the latter,

where the subject already exists; Sheffield

Water Co. v. Tanning Co., 225 Pa. 614, 74
Atl. 742.

An easement may be acquired by the gran-

tor of a deed poll by a clause of reservation

;

and the technical distinction between reser-

vation and exception will be disregarded, and
the language used so construed as to effectu-

ate the intention of the parties; Haggerty
V. Lee, 50 N. J. Eq. 464, 26 Ati. 537.

See Exception.
A reservation may be of a life-estate ; Col-

by V. Colby, 28 Vt 10; Logan's Adm'r v.

Caldwell, 23 Mo. 373 ; of a right of flowage

;

Moulton V. Faught, 41 Me. 298 ;, right to use
water; Hammond v. Woodman, 41 Me. 177,

66 Am. Dee. 219; Olmsted v. Loomis, 9 N. Y.

423; right of way ; Hart v. Connor, 25 Conn.

331; Brown v- Thissell, 6 Cush. (Mass.) 254;
Biles V. R. Co., 5 Wash. 509, 32 Pac. 211; a

right of fishing ; U. S. v. WInans, 198 U. S.

371, 25 Sup. Ct. 662, 49 L. Ed. 1089 ; a ground
rent, in Pennsylvania, and of many other

rights and interests ; 9 B. Monr. 163 ; Alcutt

V. Lakin, 33 N. H. 507, 66 Am. Dec. 739 ; Meri-

wether V. Lewis, 9 B. Monr. (Ky.) 163 ; Sloan

V. Furnace Co., 29 Ohio St. 568; Stockbridge

Iron Co. V. Iron Co., 107 Mass. 290.

A reservation must always be for the gran-

tor, and, if there are no words of limitation,

for his life only, and it is never to a stran-

ger ; Engel v. Ayer, 85 Me. 448, 27 Atl. 352

;

Stone V. Stone, 141 la. 438, 119 N. W. 712,

20 L. R. A. (N. S.) 221, 18 Ann. Cas. 797;

Jackson v. Snodgrass, 140 Ala.' 365, 37 South.

246 ; Haverhill Sav. Bk. v. Griffin, 184 Mass.

419, 68 N. E. 839, 20 L. R. A. (N. S.) 221,

note; although to save it in some cases it

has been held to be an exception ; Bartlett v.

Barrows, 22 R. I. 642, 49 Atl. 31; Bridger

V. Pierson, 45 N. Y. 601; Martin v. Cook,

102 Mich. 267, 60 N. W. 679; or to operate by

way of estoppel ; BuOer v. Gosling, 130 Oal.

422, 62 Pac. 596.

Of Public Lands. The public land laws of

the United States provide for reservations or

"reserves" of government land for certain

public purposes ; such as ^dian reserv?.-
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tlons and those for military posts, and for

the conservation of natural resources, such
as forests, mines, water power and the like.

The jurisdiction of a circuit court over
crimes committed on military reservations

extends to the whole of such reservations,

whether used for military .purposes or not

;

Benson v. U. S., 146 U. S. 825, 13 Sup. Ct.

60, 36 L. Ed. 991.

The land department of the United States

has authority to withdraw or reserve public
lands from sale, etc., and a grant by congress
does not operate upon lands theretofore re-

served for any purpose whatever. Lands
withdrawn from sale by the land department
are considered as reserved within the terms
of this rule; Northern Pac. Ry. Co. v. Log-
ging & Mfg. Co., 68 Fed. 993, 16 C. C. A.

97, 34 U. S. App. 66. An act for the sale of
desert lands does not embrace alternate sec-

tions reserved to the United States along the
lines of railroads for the construction of

which congress has made grants of lands

;

U. S. V. Healey, 160 U. S. 136, 16 Sup. Ct. 247,

40 L. Ed. 369. See Lands, Public; Land
Grant ; Indian" Teibes ; Woods and Poeests.

RESERVE. The National Bank Act di-

rects that all national banks in the sixteen

largest cities shall at all times have on hand.
In lawful money of the United States, an
amount equal to at least twenty-five per cent.

of the aggregate amount of its notes in cir-

culation and deposits. Fifteen per cent, is

required of all other national bank,s.

When three-fourths of the national banks
in any city of 25,000 inhabitants apply to the
cdmptroller to be added to the reserve cities,

he may grant their request and thereafter
the banks in such city shall maintain the
twenty-five per cent, reserve. Act of March
3, 1903.

When the reserve falls below the proper
limit, the bank must not increase "its liabili-

ties by making any new loans or discounts,"

otherwise than by discounting or purchasing
bills of exchange payable at sight, nor make
any dividend, till the limit is reached. On
a failure to make good the reserve for thirty

days after notice by the comptroller of the

currency, the latter may, with the concur-
rence of the secretary of the treasury, ap-

point ^ receiver to wind up the bank. R. S.

§ 5191. See National Banks.
In Insurance Law. That part of the premi-

ums on a policy, with the interest thereon,

which is required to be reserved or set aside

as a fund for the payment of the policy when
it becomes due. Richards, Ins. L. 20.

An insurance company is deemed to be sol-

vent when its reserved funds, invested at a
specified rate of Interest, will suffice to meet
the payments on Its policies as they shall

mature. As a factor of safety, the rate of

interest is usually fixed very low.

Under the statutes of many states insur-

ance companies are required to deposit in

each state where they do business securities

approved by some state officer, usually an in-

surance commissioner, to an amount specified

which is termed the reserve fund; Biddle,

Ins. § 66. They are held not to apply to re-

lief associations where the assessments are

purely voluntary ; 11 Ins. L. J . 859. The se-

curities wlilch compose a reserve fund are In

the nature of a trust fund for the policy

holders, and not a security for the general

creditors; Falkenbach v. Patterson, 43 Ohio

St. 359, 1 N. E. 757; Relfe v. Life Ins. Co.,

76 Mo. 594 ; Moles v. Mut. Life Ins. Co., 12

R. I. 259; and a receiver appointed In case of

the Insolvency of a company is not entitled

to control it, but securities are held In trust

for distribution by the trustee ; Cooke v.

Warner, 56 Conn. 234, 14 Atl. 798. After the

policy holders are satisfied, the securities, if

the property of the company, may be applied

for the benefit of general creditors; Moles v.

Mut. Life Ins. Co., 12 R. I. 2.'59.

In many states such fund Is required as
a prerequisite to permission to a foreign In-

surance company to do business in the state,

and ordinarily the deposits required by such
laws are for the benefit of domestic policy

holders ; In re Life Ass'n of America, 91 Mo.
177, 3 S. W. 833 ; Bockover v. Life Ass'n, 77
Va. 85 ; State v. Benton, 25 Neb. 834, 41 N.
W. 793 ; 17 U. C. Ch. 160.

Another use of the term Is its application
to a fund sometimes called the safety fund
and sometimes a reserve fund In policies is-

sued by companies which provide for an as-

sessment to meet the losses. Such fund is

intended for the protection of living members
by the use of the Income for the payment of
dues and assessments; 2 Joyce, Ins. § 1287.
Where a reserve fund and the mortuary and
benefit fund were to be raised by assess-
ments, the latter being for the payment of
death claims only and the former for the
exclusive use of members, except that it

might be used in payment of death claims
when they exceed the experience table of
mortality, it was held, upon dissolution, that
the reserve fund was to be distributed ex-
clusively among the holders of certificates in

force, and that death claims had no right to

share In it; In re Equitable Reserve F. L.

Ass'n, 131 N. X. 354, 30 N. E. 114.

In a policy on the Tontine system (see In-
STJEANCE, subtitle. Tontine), where, in addi-
tion to the provision for the payment of death
claims, is was provided that in case the pol-
icy holder survived the specified period and
the policy remained in force, there should
be a payment in cash or annuity bonds from
a fund created by a certain class of policy

holders consisting of those effecting insur-

ance on the same plan and in the same year,

the surplus and profits to be equitably appor-
tioned among survivors of that class, it was
held that the policy did not require a sep-
arate investment of these funds and that
the consent of the assured to placing the
dividends In a reserve fund did not extend
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its obligations in that respect; Bogardus v.

Life Ins. Co., 101 N. Y. 328, 4 N. E. 522.

The term reserve in life insurance is also

applied to the fund accumulated out of pre-

miums after the payment of expenses and
other charges properly apportioned to each
policy, and where a life policy provides that,

in case of lapse for non-payment of premi-
um, the net reserve, less indebtedness, shall

be applied to the purchase of extended insur-

ance, or, if the assured shall so elect within
three months, to the purchase of a paid-up

policy, and also that said indebtedness may
be paid in cash, and the entire net reserve

so applied, such indebtedness must be paid

within the three months ; Omaha Nat. Bank
V, Life Ins. Co., 81 Fed. 935.

Paying to the insured the reserve on his

life policy, taking no promise to repay it,

but with an agreement that it will be extin-

guished automatically by a charge against

his reserve, is a payment, not a loan; Par-

ish Orleans v. Life Ins. Co., 216 U. S. 517, 30
Sup. Ct. 385, 54 L. Ed. 597.

RESERVE BANKS. See National Bank.

RESET. The receiving or harboring an
outlawed person. Cowell.

RESIANCE. A man's residence or per-

manent abode. Such a man is called a re-

siant. Kitch. 33.

RESIANT ROLLS. Those containing the

resiants in a tithing, etc., which were called

over by the steward on holding courts leet.

RESIDENCE. Personal presence in a
fixed and permanent abode. Roosevelt v.

Kellogg, 20 Johns. (N. Y.) 208 ; Sears v. Bos-
ton, 1 Mete. (Mass.) 251.

A residence is different from a domicil, al-

though it is a matter of great importance in

determining the place of domicil. The essen-

tial distinction between residence and domi-

cil is that the first involves the intent to

leave when the purpose for which one has
taken up his abode ceases. The other has
no such intent; the abiding is animo man-
endi. One may seek a place for the purposes
of pleasure, of business, or of health. If his

intent be to remain, it becomes his domicil;

if his intent be to leave as soon as his pur-

pose is accomplished, it is his , residence

;

Brisenden v. Chamberlain,- 53 Fed. 311. See
Cambridge v. Charlestown, 13 Mass. 501;
Hallowell v. Saco, 5 Greenl. (Me.) 143 ; Peo-

ple y. Piatt, 50 Hun 454, 3 N. Y. Supp. 367

;

59 L. J. 67 ; Domicil. But it has been held

synonymous with domicil, as to appointment

of a guardian ; Cahon's Estate, 15 Pa. Co. Ct.

Rep. 312. It is an element of domicil. See
Appeal of Taney, 97 Pa. 74; Dicey, Dom. 1.

Residence and 'habitancy are usually synony-

mous; Lee V. Boston, 2 Gray (Mass.) 490;

2 Kent 574, n. Residence indicates perma-

nency of occupation, as distinct from lodg-

ing, or boarding, or temporary occupation,

but does not include as much as domicil.

which requires an intention combined with
residence ; Jefferson v. Washington, 19 Me.
293 ; 2 Kent 576. See Bartlett v. New Yors,

5 Sandf. (N. Y.) 44 ; People v. Tax Com'rs,

16 N. Y. Supp. 834. In a statute it was held

not to mean business residence, but the fixed

home of the.pai;ty; 13 Reptr. 430 (Md.).

See 15 M. & W. 433; Hanover Nat. Bk. v.

Stebbins, 69 Hun 308, 23 N. Y. Supp. 529. It

is a physical fact, while domicil is a matter
of intention; bona fide residence means
"residence with domiciliary intent" ; Lyon
V. Lyon, 13 Pa. Dist. R. 634, per Sulzberger, J.

Residence has been held to be more re-

stricted than domicil as applied to home-
stead laws ; Fulton v. Roberts, 113 N. C. 421,

18 S. E. 510.

An averment of residence is not equivalent
to an allegation of citizenship ; Grand Trunk
Ry. Co. of Canada v. Twitchell, 59 Fed. 727,

8 C. C. A. 237, 21 TJ. S. App. 45. Residence
and citizenship are wholly different things in

connection vrath the jurisdiction of federal
courts. One may remain a citizen of a state

while residing temporarily in another state;

Steigleder v. McQuesten, 198 U. S. 141, 25
Sup. Ot 616, 49 L. Ed. 986.

Within the meaning of the statute against
kidnapping, any place where a child has a
right to be is its residence ; Wallace v. State,

147 Ind. 621, 47 N. B. 13. See Kidnapping;
Domicil.

As to the qualification for holding offices,

see Offices.

RESIDENT. One who has his residence in

a place.

One is a resident of a place from which
his departure is indefinite as to time, def-

inite as to purpose ; and for this purpose h'e

has made the place his temporary home;
Brisenden v. Chamberlain, 53 Fed. 311. . See
NoN-Resident.

RESIDENT MINISTER. In International

Law. See Ministeb.

RESIDUARY ACCOUNT. In English Prac-

tice. The account which every executor and
administrator, after paying the debts and
particular legacies of the deceased, and be-

fore paying over. the residium, must pass be-

fore the Board of Inland Revenue. 2 Steph.

Com. 221.

RESIDUARY CLAUSE. The clause in a
will by which that part of the property is dis-

posed of which remains after satisfying pre-

vious bequests and devises. 4 Kent 541*; 2

Will. Exec, 7th Am. ed. »1316.

RESIDUARY DEVISEE. The person to

whom the residue of a testator's real estate

is devised after satisfying previous devises.

RESIDUARY ESTATE. What remains of

a testator's estate after deducting the debts

and the bequests and devises.

RESIDUARY LEGATEE. He to whom
the residium of the estate is devised or be-
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queathed by wlU. Eop. Leg. ; Powell, Mortg.

See Legacy.

RESIDUE. That which remains of some-
thing after taking away a part of it: as, the

residue of an estate, which Is what has not

been particularly devised by will.

What is left; the rest. Hulln v. Squires,

63 Hun 352, 18 N. T. Supp. 309. What is

left after all liabilities are discharged, and
the objects of the testator carried into efCect.

Morgan v. Huggins, 48 Fed. 3.

A will bequeathing the general residue of

personal property passes to the residuary

legatee everything not otherwise effectually

disposed of; and it makes no difference

whether a legacy falls Into the estate by
lapse or is void at law, the next of kin is

equally excluded; 15 Ves. 416; 2 Mer. 392.

See Phelps v. Robblns, 40 Conn. 264.

Where a residuary legacy lapses, there is a
pro toMto intestacy; Reed's Estate, 82 Pa.

428. Where the residue Is not expressly dis-

posed of and it does not appear by the will

that the executors were intended to take it

beneficially, they are to be deemed trustees

for the next of kin ; 8 Beav. 475 ; though
previous to 1830, it was considered in the
English courts that if the testator had nam-
ed In his will an executor, but no residuary
legatee, the executor should retain the resi-

due of the personal estate for his own bene-

fit ; Schoul. Ex. & Ad. § 494. Under the stat-

utes 2 Geo. IV. and 1 Wm. IV. c. 40, the ex-

ecutor is a trustee for the next of kin, unless

it shall appear from the will that he is to

take the residue beneficially; L. R. 7 H. L.

606 ; and he is not entitled to it by implica-

tion of law; id. See 12 Eng. Eul. Gas. 20;
Legacy. A legacy to the next of kin does
not exclude his claim to the residue; Amb.
566 ; 12 Ves. 298.

RESIGNATION. See Opficeb; Club.

RESIGNATION BONO. In Ecclesiastical

Law. A bond given by an incumbent to re-

sign on a certain contingency. It may be
conditioned to resign for good and sufficient

reason, and therefore lawful, e. g. to resign

if he take a second benefice, or on request. If

a patron present his son or kinsman when
of age to take the living, etc. Cro. Jac. 249,

274. But equity will generally relieve the
incumbent; 1 Bolle, Abr. 443.

RESIGNEE. One In favor of whom a res-

ignation is made. 1 Bell, Com. 125, n.

RESIST. To oppose by direct, active, and
quasirforQiWe means. State v. Welch, 37
Wis. 196, 201.

RESISTANCE (Lat. re, back, sisto, to

stand, to place). The opposition of force to

force. See Arrest; Assault; OrFiCEB;
Fbocess.

RESOLUTION. A solemn judgment or de-

cision of a court. This word is frequently

used In this sense In Coke and some of the

more ancient reporters.

An agreement to a law or other thing

adopted by a legislature or popular assembly.

See Diet, de Jurisp.; Ordinance; Joint

Resolution.
In Civil Law. The act by which a contract

which existed and was good is rendered null.

Resolution differs essentially from rescis-

sion. The former presupposes the contract

to have been valid, and it is owing to a cause

posterior to the agreement that the resolu-

tion takes place; while rescission, on the

contrary, supposes that some vice or defect

annulled the contract from the beginning.

Resolution may be by consent of the parties

or by the decision of a competent tribunal;

rescission must always be by the judgment

of a court ; 7 Troplong, de la Vente, n. 689

;

7 ToulUer 551.

RESOURCES. Money or any property

that can be converted Into supplies, capabili-

ties of producing wealth, or to supply neces-

sary wants; available means or capabilities

of any kind. Ming v. Woolfolk, 3 Mont. 386.

RESPECTIVE, RESPECTIVELY. Words
of severance. Occurring in a testamentary

gift^ to more persons than one, their effect Is

to sort out the devisees or legatees so that

they take as tenants In common ; 31 L. J.

Ch. 368. In court or in chambers respective-

ly, as used In the Judicature Act, means ei-

ther In court or in chambers ; 53 L. J. Q.
B. 428 ; 13 Q. B. D. 218.

RESPECTU COIVIPUTI VICECOMITIS
HABENDO. A writ for respiting a sheriff's

account addressed to the treasurer and bar-

ons of the exchequer. Reg. Orig. 139.

RESPITE. In Civil Law. An act by which
a delator who Is unable to satisfy his debts at

the moment transacts (i. e. compromises)
with his creditors and obtains from them
time or delay for the payment of the sums
which he owes to them. La. Code 8051.

A forced respite takes place when a part
of the creditors refuse to accept the debtor's

proposal, and when the latter is obliged to

compel them, by judicial authority, to con-

sent to what the others have determined in

the cases directed by law.

A voluntary respite takes place when all

the creditors consent to the proposal of the
debtor to pay in a limited time the Whole or
a part of his debt.

A delay, forbearance, or continuation of
time.

In Criminal Law. A reprieve. A tempo-
rary suspension of the execution of a sen-
tence. See Mishler v. Com., 62 Pa. 60, 1 Am.
Rep. 377. It differs from a pardon, which
Is an absolute suspension. See Pardon; Re-
prieve.

RESPITE OF HOMAGE. To dispense with
the performance of homage by tenants who
held their lands in consideration of perform-
ing homage to their lords. Cowell.
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RESPONDEAT OUSTER (that he answer
over). See Abatement; Judgment; Ousteb.

RESPONDEAT SUPERIOR. A phrase of-

ten used to indicate the responsibility of a
principal for the acts of his servant or
agent. Masteb and Sebvant ; Peincipal and
Agent.

RESPONDENT. The party who makes an
answer to a bill or other proceeding in chan-
cery; or to a libel in divorce.

In Civil Law. One who answers or is se-

curity for another ; a fidejussor. Dig. 2. 8. 6.

RESPONDENTIA. In Maritime Law. A
loan of money, on maritime Interest, on
goods laden ou board of a ship, upon the con-

dition that if the goods be wholly lost in the

course of the voyage, by any of the perils

enumerated in the contract, the lender shall

lose his money ; if not, that the borrower
shall pay him the sum borrowed, with the

interest agreed upon. See Maitland v. At-
lantic, Newb. 514, Fed. Cas. No. 8,9S0. .

The contract is called respondentia be-

cause the money is lent mainly, or most fre-

quently, on the personal responsibility of
the borrower. It differs principally from
bottomry, which see, in the following circum-
stances; bottomry is a loan on the ship, re-

spondentia Is a loan upon the goods. Conard
v. Ins. Ck)., 1 Pet. (U. S.) 386, 7 L. Ed. 180.

The money Is to be repaid to the lender,

with maritime interest, upon the arrival of
the ship in the one case, and of the goods
In the other. In most other respects the
contracts are nearly the same, and are gov-

erned by the same principles. In the former,

the ship and tackle, being hypothecated, are

liable, as well as the borrower; in the lat-

ter, the lender has, in general, it is said, only

the personal security of the borrower; Marsh.
Ins. 734.

If any part of the goods arrive safely at

the end of the voyage, the lender is entitled

to have the proceeds applied to the payment
of his debt If the loan is made to the mas-
ter, and not to the owiiers of the goods, the

necessity for the loan and for the hypotheca-
tion of the cargo must be clearly shown, or

the owners of the goods, and, consequently,

the goods themselves, will not be bound. The
ship and freight are always first to be resort-

ed to to raise money for the necessity of the

ship or the prosecu.ion of the voyage ; and it

seems that a bond upon the cargo is consid-

ered by implication of law a 1 ond upon the

ship and freight also, and that unless the

ship be liable in law the cargo cannot be

held liable; The Constancia, 4 Notes of Cas.

285, 512, 677; 10 Jur. 845;' 2 W. Rob. 83;

14 Jur. 96. See Master of a Ship.

If the contract clearly contemplates that

the goods on which the loan is made are to

be sold or exchanged, free from any lien, in

the course of the voyage, the lender will

have no lien on them, but must rely wholly

upon the personal responsibility of the bor-

rower. It has frequently been said by ele-

mentary writers, and without qualification,

that the lender has no lien; 2 Bla. Com.
458; 3 Kent 354; but the form of bond
generally in use in this country expressly

hypothecates the goods, and thus, even when
there is no express hypothecation, if the
goods are still on board at the end of the

voyage, it is not doubtful that a court of ad-

miralty will direct the arrest of the goods
and enforce against them the maritime lien

or privilege conferred by the respondentia
contract. There is, perhaps, no common-law
lien, but this maritime lien only ; but the
latter will be enforced by the proper admir-
alty process. See the authorities cited in

note to Abb. Shipp., 13th ed. 152, 154, 175;
Atlantic Ins. Co. v. Conard, 4 Wash. C. C.

662, Fed. Cas. No. 627 ; form of respondentia
bonds in Conkl. Adm. 263; 1 Pars. Mar. Law
437; Abb. Shipp. 455. See Admibaltt; Mab-
iiiMB Cause; Lien.

RESPONDERE NON DEBET (Lat. ought
not to reply). The prayer of a plea where
the defendant insists that he ought not to

answer, as when he claims a privilege: for

example, as being a meuiLer of congress or

a foreign ambassador. 1 Chltty, PI. *433.

RESPONSA PRUDENTIUIVI (Lat). In

Roman Law. Opinions given by Roman
lawyers.

Before the time of Augustus, every lawyer
was authorized, de jure, to answer questions

put to him ; and all such answers, responsa
prudentium, had equal authority^not the

force of law, but the opinion of a lawyer.

Augustus was the first prince who gave to

certain distinguished juris-consults the par-

ticular privilege of answering in his name;
and from that period their answers acquired

greater authority. Adrian determined in a
more precise manner the degree of authority
which these answers should have, b.v enact-

ing that the opinions of such authorized ju-

ris-consults, when unanimously given, should
have the force of law {legis vicem) and
should be followed by the judges, and that

when theyj were divided, the judge was al-

lowed to adopt that which to him appeared
the most equitable. The opinions of other

lawyers held the same place they had before

:

they were considered merely as the opinions

of learned men. MackelOey, Man. Intvod. §

43; Mackeldey, Bist. du Dr. Rom. §§ 40, 49

;

Hugo, Hist, du Dr. Horn. § 313 ; Inst 1. 2. 8

;

Imtitutes Expligu6es, n. 39.

RESPONSALIS. In Old English Law. One
who appeared for another.

A person, wi.hout restrictions as to char-

acter, permitted by the judge to act for a
party in his presence. Such a person was
sometimes allowed by a justice to act on the

appearance of the defendant, which, accord-

ing to the old writs,- was always in proper
person. Lord Coke calls special attention to

the difference between a respousalis and an
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attorney; 2 Co. Inst. 249; In re Cooper, 22
N. Y. 68, per T. W. Dwight, arguendo.

In Ecclesiastical Law. A proctor.

RESPONSIBILITY. The obligation to an-

swer for an act done and to repair any in-

Jury it may have caused.

One person—as, for example, a principal,

master, or parent—is frequently responsible,

civilly, for the acts of another.

Penal responsibility is always personal;

and no one can be punished for the commis-
sion of a crime but the person who has com-
mitted it, or his accomplice.

RESPONSIBLE. Able to pay the sum
which may be required of him ; able to dis-

charge an obligation. Webst. Diet. ; Farley
V. Day, 26 N. H. 527 ; People v. Dorsheimer,

55 How. Pr. (N. Y.) 119. A promise "to be

responsible" for the debt of another is merely
a guaranty, and not a suretyship; Bickel v.

Auner, 9 Phila. (Pa.) 499 ; Gilbert v. Henck,
30 Pa. 209.

In an act directing municipal officers to

award contracts to the lowest responsible

bidder, responsible applies not only to pe-

cuniary ability but also to judgment and
skill; Interstate Vitrified Brick & P. Co. v.

City of Philadelphia, 164 Pa. 477, 30 Atl. 383.

See People v. Kent, 160 111. 655, 43 N. E. 760.

RESPONSIBLE GOVERNMENT. A term
used in England and her colonial possessions

to Indicate an obligation to resign, on the

part of the ministry, upon the declaration of

a want of confidence by vote of the legislative

branch of the colonial government. MiUs,
Ool. Const. 27.

R E SS E I S E R. The taking of lands into the
hands of the crown, where a general livery

or ouster le main was formerly misused.

Whart.

REST. In computing compound interest,

the date to which interest is computed and
then added to the principal is so called.

RESTAUR, or RESTOR. The remedy or

recourse which assurers have against each
other, according to the date of their assur-

ances ; or against the master, if the loss arise

through his default; also the remedy or re-

course a person has against his guarantor,

or other person, who is to indemnify him
from any damage sustained. Whart.

RESTAURANT. An eating house. Lewis
V. Hitchcock, 10 Fed. 6. See Inn; Inn-
KEEFEB.

RESTITUTIO IN INTEGRUIU. In Civil

Law. A restoring parties to the condition

they were in before entering into a contract

or agreement, on account of fraud, infancy,

force, honest mistake, etc. Calvinus, Lex.
The going into a cause anew from the begin-

ning. Id.

RESTITUTION. The placing back or re-

storing articles which have been lost by jet-

tison: this is done, when the remainder of

the cargo has been saved, . at the general

charge of the owners of the cargo ; but when
the remainder of the goods is afterwards

lost, there is not any restitution. Stevens,

Av. pt. 1, c. 1, s. 1, art. 1, n. 8. As to captur-

ed vessels, see Recaptuhb.
In Practice. The return of something to

the owner of it or to the person entitled to it

After property has been taken into execu-

tion, and the judgment has been reversed or

set aside, the party against whom the execu-

tion was sued out shall have restitution ; and
this is enforced by a writ of restitution ; Cro.

Jac. 698; Duncan v. Kirkpatrick, 13 S. &
R. (Pa.) 294. When the thing levied upon
under an execution has not been sold, the

thing itself shall be restored.; when it has
been sold, the price for which it is sold is to

be restored ; Bacon, Abr. Execution (Q) ; 1

IVIaule & S. 425.

"Pending an appeal from an order of the

common, pleas striking off the satisfaction of

a judgment, the plaintiff in the judgment is-

sued an execution, and the terre-tenant of

the land was compelled to pay to the sher-

iff a large sum of money to prevent a sale of
the land; the supreme court subsequently
reversed the order striking off the satisfac-

tion of the judgment; held, that the terre-

tenant was entitled to a writ of restitution."

Whltesell v. Peck, 176 Pa. .170, 35 Atl. 48.

Whether restitution should be made in the
progress of judicial procedure if the interest

of the parties defendant are diverse, is a
question of fact ; Andrews v. Thum, 71 Fed-
763, 18 C. C. A. 308, 33 U. S. App. 393.

RESTITUTION EDICT. An edict issued
In 1629, by Emperor Ferdinand II., requiring
Protestants to restore to the Roman Catholic
authorities all ecclesiastical property which
they had appropriated at the peace of Pas-
sau in 1552.

RESTITUTION OF CONJUGAL RIGHTS.
In Ecclesiastical Law. A compulsory renewal
of cohabitation between a husband and wife
who have been living separately. Unknown
in the United States.

A suit may be brought In the divorce and
matrimonial court for this purpose when-
ever either the husband or wife is guilty of
the injury of subtraction, or lives separate
from the other without sufficient reason, by
which the party injured may compel the oth-
er to return to cohabitation ; 3 Bla. Com. 94

;

3 Steph. Com. 11 ; hut a woman cannot take
proceedings for the restitution of conjugal
rights until she has used reasonable means
to induce her husband to take her back ; 14
P. Div. 26; and the rule requires a written
demand for cohabitation, of a conciliatory

character; id. A wife whose husband had
refused to receive her because she had left

her home on account of a disagreement with
his children by a former marriage, was held
entitled to a decree for the restitution of
conjugal rights; [1896] P. 175; 1 Add. EecL
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305 ; 3 Hagg. 619. Formerly a deed of sepa-

ration afforded no bar to this suit, even
though it in terms forbade such proceedings.
But this rule is now changed; Schoul. Hus.
& Wife § 482.

The "just cause" for withdrawing from
cohabitation need not be sufficient ground of

divorce; 94 L. T, 704. The plalntifE must
write a preliminary request for cohabitation,

which must be clear and friendly, though it

may be peremptory; 85 h. T. 648.

See CEUELiT.

RESTITUTION OF STOLEN GOODS. At
common law there was no restitution of goods

iipon an indictment, because it was at the

suit of the crown only, therefore the party

was compelled- to 'bring an appeal of rob-

bery in order to have his goods again; but

a writ of restitution was granted by 21 Hen.
VIII. c. 11, and it became the practice of the

crown to order, without any writ, immediate
restitution of such goods.

RESTITUTION, WRIT OF. A writ which
lies, after the reversal of a judgment, to

restore a party to all that he has lost by
occasion of the judgment. 2 Tidd, Pr. 1186.

RESTITUTIONE EXTRAOTI AB EC-
CLESIA. A writ which formerly lay to re-

store a man to the church, which he had re-

covered for a sanctuary being suspected of

a felony. Reg. Orig. ; Cowell.

RESTITUTIONE TEMPORALIUM. A
writ addressed to the sheriff to restore the

temporalities of a bishopric to the bishop

elected and confirmed. Fitz. N. B. 169.

RESTRAINING. Narrowing down; mak-

ing less extensive. For example, a restrain-

ing- statute is one by which the common law

is narrowed down or made less extensive in

Its operation. RestraMmg- powers are the

limitations or restrictions upon the use of a

power Imposed by the donor. Restraimng

order is an order granted on motion or peti-

tion, restraining the Bank of England or oth-

er public company from allowing any dealing

with certain specified stock or shares. Hunt,

Eq. pt. iii. c. 3, s. 2.

A temporary restraining order is distin-

guished from an interlocutory injunction in

that it is ordinarily granted. merely pending

the hearing of a motion for a temporary in-

junction and its life ceases with the disposi-

tion of that motion and without further or-

der of thp court, while an interlocutory in-

junction is usually granted until the coining

in of an answer or until the final hearing of

the cause and stands as a binding restraint

until rescinded by the further action of the

court ; High, Inj. § 3, quoted in Houghton v.

Meyer, 208 U. S. 149, 28 Sup. Ct. 234, 52 L.

Ed. 432. See United States Courts.

RESTRAINT, The effect of restraint in

the law is to be considered mainly with re-

spect to trade, marriage, princes, and aliena-

tionj all of which are herein separately con-

sidered. As to restraint upon anticipation,

see Mabbied Woman; and as to the execu-

tion of deeds or other documents under re-

straint, see Dtjeess.

RESTRAINT OF MARRIAGE. Conditions

attached to gifts or bequests to a person who
has never been married, in general restraint

of marriage, are void; Chit. Const. 619; so

is an agreement not to marry any one ex-

cept a particular person ; 4 Burr. 2225. The
gift or bequest is good and the condition

fails, but if the restraint is partial, with a
gift over in case of marrying a Roman Cath-

olic or a particular person or without the

consent of a particular person, the condition

is good, and so is a condition in restraint of

a second marriage. See 1 Ch. D. 399; 1 Q.

B. D. 279 ; 16 Oh. D. 188.

It is said that a condition in restraint of

marriage is valid if it Is a condition preced-

ent ; 2 Dick. 712. In 1 Q. B. D. 279, it was
held to be the intention of the testator not

to restrain marriage but to make provision

for the devisee until marriage. See Poll.

Contr. 307. A limitation until marriage is

good; Wats. Comp. Eq. 1139, being con-

strued as a provision until marriage and not

a restraint on marriage. "The distinction be-

tween a bequest to which a condition is ap-

pended in restraint of marriage, and the lim-

itation of an annuity or bequest to continue

as long as a woman remains unmarried, has
been fully recognized by our decisions."

Hotz's Estate, 38 Pa. 422, 80 Am. Dec. 490;

Kromer Estate, 22 Pa. Co. Ct. Rep. 327, 330.

And see In re Appleby's Estate, 100 Minn.

408, 111 N. W. 305, 10 L. R. A. (N. S.) 591,

117 Am. St. Rep. 709, 10 Ani. Cas. 563.

The rule that a condition iii. restraint in

marriage is void, does not apply ;to a pecond

marriage ; Herd v. Catron, 97 Tton. 662, 37

S. W. 551, 37 L. R. A. 731. As to what is a
condition in restraint of marriage, see 10

Harv. L. Rev. 1072; and as to contracts in

restraint of marriage, 14 Harv. L. Eev. 614.

See Mabbiaoe.

RESTRAINT OF PRINCESAND RULERS.
A phrase used in the exceptions to bills of-

lading, importing a limitation upon the liabil-

ity of a ship-owner under the contract. The
words apply only to the ruling power of a

country and not to pirates or any lawless

power; 4 Term 783 ; they apply not only to

hostile acts, but to those committed by the

government of which the assured is a subject,

as the seizure of a vessel for use as a fire-

sliip; 2 Ld. Raym. 840; or the wrongful seiz-

ure of an English ship and cargo by a British

ship of war ; 2 E. & E. 160 ; L. R. 5 Q. B.

599; to a temporary embargo by a friendly

government; 3 B. & S. l&S; 32 D. J. Q. B.

50; a detention of a neutral vessel in a

blockaded port; 7 D. R. Q. B. 404; or a

siege; L. R. 9 C. P. 518. A reasonable appre-

hension of capture will justify delay under

the usual exception of restraint of princes,



RESTRAINT OF PRINCES 2925 RESTRAINT OF TRADE

etc. ; L. R. 5 P. C. 301; I/. R. 3 A. & E. 435;

1 Maule & S. 352.

It does not include a seizure of the cargo

by an armed mob ; 4 Term 783, n. ; or a re-

mote danger of capture; 10 East 530; nor,

it seems, a restraint sanctioned by municipal

law of the ship-owner's country; 3 B. & S.

163; nor the process of a court of law; 23

li. T. 251.

Where goods contraband of war were ship-

ped under a bill of lading containing this ex-

ception, it was held that the risk of the goods
being seized amounted to a restraint of princ-

es ; [1896] 2 Q. B. 326.

Enforced obedience to lawfully prescribed

quarantine regulations is a restraint of nat-

ural liberty of action devised by and proceed-

ing from the people, and detention at quaran-
tine is fairly Included within an exception in

a charter party which has reference to re-

straint of princes or rulers and people; The
Progress, 50 Fed. 835, 2 C. C. A. 45, 3 U. S.

App. 147.

See Chaetee Paett; Pbeils of the Sea;
Q€AEANTINE.

RESTRAINT OF TRADE. Contracts oper-

ating for the restraint of trade are presump-
tively illegal and void on the ground of the

policy of the law favoring freedom of trade;

but the presumption of illegality may be re-

butted by the occasion ahd circumstances ; 2

Pars. Contr. 870. See tJ. S. v. Trans-Missouri
Freight Ass'n., 58 Fed. 58, 7 0. C. A. 15, 24
li. R. A. 73. Thus in agreements for the sale

of the good-will of a firm, or the formation or

dissolution of a partnership, provisions oper-

ating in restraint of trade are frequently

inserted. See Good Will. Their validity

depends upon whether the restraint is such
only as to afford a fair protection to the In-

terests of the party in whose favor it Is im-

posed ; Leake, Contr. 633 ; EUerman v. Stock-

yards Co., 49 Ni J. Eq. 217, 23 Atl. 287. If

reasonably necessary for the protection of

the property sold it will be upheld; Anchor
Electric Co. v. Hawkes, 171 Mass. 101, 50 N.

E. 509, 41 L. R. A. 189, 68 Am. St. Rep. 403

:

[1899] 1 Ch. D. 300. Whatever restraint is

larger than is necessary for the protection of

the party is void; therefore, the old rule

was that the restraint must be limited in

regard to space; 5 M. &. W. 562; L. R. 15
Eq. 59. An agreement reasonable in i'egard

to space may be unlimited in regard to tht

duration of time provided for; but where
the question is as to whether the space is un-

limited, the duration of the restraint in point

df time may become an important matter;
Leake, Contr. 634; 2 M. & G. 20. It has been
said generally that where a covenant in re-

straint of trade is general, that is, without

qualifications, it is bad, as being unreasonable

and contrary to public policy. Where it is

partial, that is, subject to some qualification

either as to time or space, then the question is

whether it is reasonable; and if reasonable,

it is good in law; [1892] 3 Ch. 447.

The tendency of modern cases is not to

adhere to any arbitrary or conventional rule

as to time or space, and as to territory, it

has even been said that "the rule has always

been that it might extend to the limits where-

in the plaintifC's trade would be likely to go" ;

Knapp V. S. Jarvis Adams Co., 135 Fed. 1008,

70 C. 0. A. 536 ; and in a later case a cove-

nant by a partner, on sale of his interest in

property and good will of the firm, manufac-

turing an article sold generally throughout

the United States, not to engage in the same

business without limitation as to time or

space, was construed to limit the restraint to

the United States and as so limited it was
held reasonable and valid, there being no mo-

nopoly created, and the business hejng sub-

ject to active competition, so that no public

Interest was involved ; Prame v. Ferrell, 166

Fed. 702, 92 C. C. A. 374. The case is rested

upon the modern rule as stated in Gibbs v.

Gas Co., 130 U. S. 396, 9 Sup. Ct. 553, 32 L.

Ed. 979, that if the public welfare is not in-

volved "the question is whether, under the

particular circumstances of the case and the

nature of the particular contract involved in

it, the contract is or Is not unreasonable."

This rule was applied in Diamond Match Co.

V. Roeber, 106 N. T. 473,, 13 N. B. 419, 60 Am.
Rep. 464; [1894] App. Cas. 535; Oakdale
Mfg. Co. V. Garst, 18 R. I. 484, 28 Atl. 973,

23 L. R. A. 639, 49 Am. St. Rep. 784 ; Harri-

son V. Sugar Refining Co., 116 Fed. 304, 53 G.

C. A. 484, 58 L. R. A. 915 ; Fleckenstein Bros.

Co. V. Fleckenstein, 76 N. J. L. 613, 71 Atl.

265, 24 L. R. A. (N. S.) 913, with a very full

note on the validity of agreements for re-

straint, ancillary to a sale of the business, as

affected by its territorial scope.

The English law on the subject may be
fairly collected from the following group of

cases. A contract in restraint of trade must
have some consideration, whether under seal

or not; Mitchell v. Reynolds, 1 Smith Lead.

Cas. 421; the adequacy is not important; 6

A. & E. 438. Whether the terms are reason-

able Is a question for the judge; [1904] 1 K.
B. 45. The opinions of other persons in the

trade are inadmissible; [1899] 2 Ch. 13.

Restrictions may continue during the life

of either party and need not be limited to the

period during which the employer carries on
his business (if made between employers);

6 A. & E. 454. As to the extent of area, the

court vsdll consider whether the restraint is

greater than the protection of the party can
possibly require ; if it is. It is unreasonable;

[1904] 1 K. B. 45. In some cases an unlimit-

ed restriction will be held valid; [1894] A.

C. 535.

A covenant restraining parties from doing

business with a particular class of persons

may be sustained ; 10 Q. B. 346. There is

no absolute rule that a covenant in restraint

of trade is void even though unlimited in ex-

tent ; 14 Ch. D. 351 ; the question is wheth-
er the protection of the party reasonably re-

I
quires it.
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In the leading case of Maxim Gun, etc.,

Co. V. Nordenfelt, [1893] 1 Cli. 630, covenants
in general and partial restraint of trade are
discussed at, large and it is held that the
covenant In question as restricted to the
gun and ammunition business, though un-
limited to space and practically covering the
remainder of the defendant's life, was under
the circumstances, reasonable and ought to

be enforced by Injunction.

The decision in Mitchell v. Reynolds, sti-

pra, may be regarded as the first announce-
ment of the rule In' relation to the invalidity

of contracts in restraint of trade; although
their illegality had been declared in very
early cases ; Y. B. 2 Hen. V. S, 26 ; and of

a much earlier case it is said: It was an
unlearned local court, in 1299 or 1300, that
fined several chandlers of Norwich for hav-
ing made a covenant among themselves that
none should sell a pound of candles cheaper
than another"; Sir F. Pollock in Genius of

the Com. Law 96, citing Leet Jurisdiction in

Norwich (Selden Soc.) p. 52. It is not an un-
interesting fact in legal history that about
six hundred years after this ancient case it

was held in Emery v. Candle Co., 47 Ohio
St. 320, 24 N. E. 660, 21 Am. St. Rep. 819,

that an agreement of candle makers, to in-

crease prices' and decrease manufacture, was
illegal and nonenforceable.

Mitchell V. Reynolds contains much more
in the way of legal statement than is requir-

ed for the decision of the precise point in-

volved, which was that a reasonable restraint

agreed to for a good consideration is valid,

and it was afterwards remarked by Tindal,

C. J., that when it was said by Parker, C. J.,

in Mitchell v. Reynolds, that " 'a restraint to

carry on a trade throughout thg^^^lilngdom

must be void; a restraint to carry it on
within a particular place is good,' those are
only examples and not limits of the applica-

tion of the rule which can only be, 'What Is

a reasonable restraint with reference to the

particular case' " ; Horner v. Graves, 7 Bing.

735. In this case It is worthy of note that the

Chief Justice suggested a test of whether the

restraint is reasonable or not which is still

recognized as accurate, viz.": "Whether the
restraint is such only as to afford a fair pro-

tection to the interests of the party in favor

of whom it is given, and not so large as to

interfere with the interests of the public."

More than sixty years after this case, the

English rule was stated in the same terms,

and it was said that the true test of validity

is whether the contract is or is not reason-

able ; [1894] App. Cas. 535 ; and a more
comprehensive statement is that a general

covenant in restraint of trade, without quali-

fications, is bad, because unreasonable and
contrary to public policy, but if partial, that

is, subject to some qualification either as to

time or place, then the question Is whether it

is reasonable, and if it is, it is legally valid

;

[1892] 3 Ch. 447. In RousUlon v. Eousillon,

L. R. 14 Ch. Div. 351, the existence of an ab-

solute rule with respect to restraint unlimit-

ed as to space, was denied, but that question

was left somewhat in doubt by the English

court of appeal in 3Q id. 351 ; see also 4 App.
Cas. 674; so that by way of summing up a
review of the English decisions, it is said

that the question "whether there is an in-

flexible rule that contracts, the restraint of

which extends throughout England, are null

and void, is' still a mooted one" ; Patterson,

Restr. of Trade 16. See, also, [1893] 1 Ch.

630 ; [1898] 1 Ch. 676.

In the United States it was early held that

a covenant not to pursue an occupation in

the state was in total restraint of trade and
void; Chappel v. Brockway, 21 Wend. (N.

Y.) 157; Taylor v. Blanchard, 13 Allen

(Mass.) 370, 19 Am. Dec. 203; More v.

Bonnet, 40 Cal. 251, 6 Am. Rep. 621 ; contra,

Beal V. Chase, 31 Mich. 490; Herreshoff v.

Boutlneau, 17 R. I. 3, ,19 Atl. 712, 8 L. R. A.

469, 33 Am. St. Rep. 850; and see Diamond
Match Co. V. Roeber, 106 N. Y. 473, IS N. E.

419, 60 Am. Rep. 464, where it was held that

the question as to what is a general restraint

of trade does not depend on state lines, and
a restraint is not necessarily general which
embraces an entire states See infra further

as to this case.

The United States supreme court took the

view that a restraint co-extensive with the

state was not necessarily void; Oregon S.

Nav. Co. V. Winsor, 20 Wall. (U. S.) 64, 22 L.

Ed. 315, where the subject was discussed by
Bradley, J., and in a later case it was said

by Fuller, C. J., "The question is whether
under the particular circumstances of the

case, the nature of the particular contract in-

volved in it, the contract is or is not unrea-

sonable ;" Gibbs V. Gas Co., 130 U. S. 396, 9

Sup. Ct. 553, 32 L. Ed. 979. In Lange v.

Werk, 2 Ohio St. 519, a covehant not to man-
ufacture candles in the United States was
held void, and in Watertown T. Co. v. Pool,

51 Hun (N. Y.) 157, 4 N. Y. Supp. 861, a simi-

lar contract as to space but limited to ten

years in time, for the manufacture of ther-

mometers, was held valid as a reasonable re-

striction. An agreement in a contract not to

engage in the business of manufacturing or

dealing in certain articles of commerce for a

period of five years, and without any limita-

tion of space, is held to be unlawful ; Bishop
V. Palmer, 146 Mass. 469, 16 N. E. 299, 4 Am.
St. Rep. 339 ; as was a contract, excluding

the obligor from engaging in a useful trade

everywhere and for all time; Alger v-

Thacher, 19 Pick. (Mass.) 51, 31 Am. Dec.

119; and a contract of sale of fire alarm or

police telegraph machines, with a covenant

not to enter into competition with the pur-

chaser for ten years without restriction as

to place; Gamewell P. A. Tel. Co. v. Crane,

160 Mass. 50, 35 N. E. 98, 22 L. R. A. 673, and
note, 39 Am. St. Rep. 458 ; but a contract un-

limited territorially save by the words so
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far as the law allows. Is not void as being In

conflict with public policy, nor as being too

uncertain to be capable of being enforced;
Hedge v. Lowe, 47 la. 137.

"The general common law rule can then
best be stated as follows: Contracts in re-

straint of trade are in themselves, if nothing
more appear to show them reasonable, bad in

the eye of the law, but if from the peculiar
circumstances of each case they appear to

be reasonable and are founded upon a good
consideration, they are valid." Patterson,
Restr. of Trade 5; Morris Run C. Co. v.

Coal Co., 68 I'a. 173, 8 Am. Rep. 159 ; Eller-

man V. Stockyards Co., 40 N. J. Eq. 217, 23
Atl. 2S7 ; Angler v. Webber, 14 Allen (Mass.)

211, 92 Am. Dec. 748, and a valuable note;
Hubbard v. Miller, 27 Mich. 15, 15 Am. Rep.
153, where Christiancy, C. J., applies sub-
stantially the same test quoted supra from
Tlndal, C. J., in 7 Bing. 735.

Contracts in general restraint of trade are
void unless natural and not unreasonable for
the protection of the parties; Chappel v.

Brockway, supra; Maier v. Homan, 4 Daly
(N. Y.) 168; Hedge v. Lowe, 47 la. 137, as
such contracts impose too great a restraint
on trade and are oppressive to one party with-
out being of Leueht to another; Heichew v.

Hamilton, 3 G. Greene (la.) 598; Minturn
V. Alexandre, 5 Fed. 119. Contracts for
limited restraint are valid if entered into for
^ood reasons, such as to afford fair protec-
tion to the purchaser of a business; Nobles
V. Bates, 7 Cow. (N. Y.) 307; Jenkins v.

Temples, 39 Ga. 655, 90 Am. Dee. 482, and it

is said that one who has created a property
by his skill or industry is at liberty, if it be
necessary to make a market for the good will

of the business, to sell his right of competi-
tion in the whole field covered by the busi-

ness, and for a reasonable lengLh of time;
Kramer v. O.ld, 119 N. C. 1, 25 S. E. 813, 34 L.

R. A. 3i;9, 56 Am. St. Rep. 650.

A contract not to carry on a trade in a
particular town or county is vilid; Grundy
V. Edwards, 7 J. J. Marsh. (Ky.) 368, 23 Am.
Dec. 409. Contracts in restraint of trade
held to be valid are: Not to practise medi-
cine within twelve miles of a place ; Appeal
of McClurg. 58 Ta. 51; not to engage in a
certain business within sixty miles of a place
for ten years; Whitney v. Slayton, 40 Me.
224; not to run a stage on a certain route;
Pierce v. Fuller, 8 Mass. 223, 5 Am. Dec. 102

;

not to set up the business of an apothecary
w^ithin twenty miles of a place ; 6 Ad. & El.

438.

A contract not to sell oil within the state

•except in one city was held void ; Consumers'
Oil Co. V. Nunuemaker, 142 Ind. 560, 41 N.
B. 1048, 51 Am. St. Rep. 193. An agreement
never to engage in a certain trade in the
city and county of San Francisco or state of
California, was held too extensive in its re-

striction and void ; More v. Bonnet, 40 Cal.

251, 6 Am. Rep. 621; as was a covenant not)

to run a steamboat belonging to a certain cor-

poration or allow its miichinery to be used

on any other boat in any of the waters of cer-

tain states; Oregon Steam Xav. Co. v. Hale,

I Wash. T. 283, 34 Am. Rep. 803. But the

contract by the owner of a line of vessels run-

ning letween New York and the West Indies,

who had sold the good will thereof, to do no

business with such ports within any place

in the United States east of the Mississippi

River, is not an unreasonable restraint of

trade; Brett v. Ebel, 29 App. Div. 256, 51

N. Y. Supp. 573, approved in Wood v. White-

head Bros. Co., 165 N. Y. 545, 59 N. E. 357.

And for a collection of cases held either valid

or void, see Angler v. Webber, 14 Allen

(Mass.) 211, 92 Am. Dec. 755-759.

The conclusion from the cases is stated to

be that the weight of authority in this coun-

try as in England is opposed to a fixed limit

beyond which the restraint under a contract

cannot extend; Patterson, Restr. of Trade 25.

That there is no limitation as to time is no
objection: 5 M. & W. 548 (where Parke, B.,

states clearly the reasons for applying a
different rule to time from that relating to

space); Beard v. Dennis, 6 lud. 200, 63 Am.
Dec. 380; Cook v. Johnson, 47 Conn. 175, 36
Am. Rep. 64; Geraty v. Druiding, 44 111. App.
441 ; EUerman v. Stockyards Co., 49 N. J. Eq.

217, 23 Atl. 287.

An agreement to relinquish a business and
not to carry it on thereafter, limited as to

place but unlimited as to time, is not yoid;

Webster v. Buss, 61 N. H. 40. 60 Am. Rep.
.317; Watrous v. Allen, 57 Mich. 362, 24 N.
W. 104, 58 Am. Rep. 563; .and the limit of

space may be according to the nature of the
contract; L. R. 1 Ch. 463 ; and a covenant
not to engage in a certain business within a
certain area, not greater than that covered
by the business, is not injurious to the pub-
lic; Fleckenstein Bros. Co. v. Fleckenstein, 76
N. J. L. 613, 71 Atl. 265, 24 L. R. A. (N. S.)

913. A covenant by one selling a business not
to engage in the same business, is valid even
if unlimited as to time or space, if it be nec-
essary to protect the purchaser; Marshall
Engine Co. v. Engine Co., 203 Mass. 410, 89 N.
E. 548; and it has been held that no con-
tracts are void as being in general restraint
of trade when they operate simply to pre-
vent a party from engaging or competing in
the same business ; Leslie v. Ix)rillard, 110
N. Y. 519, 18 N. E. 363, 1 L. R. A. 456.

But contracts for the limitation of com-
petition in the operations of public service
corporations are frequently held void upon
grounds of public policy; Central New York
Tel. Co. V. Averill, 55 Misc. Rep. 346, 105 N.
Y. Supp. 378; Chicago G. L. & "C. Co. v. Coke
Co., 121 111. 530, 13 N. E. 169,' 2 Am. St. Rep.
124; Western Union Tel. Co. v. Tel. Co., 65
Ga. 160, 38 Am. Rep. 781 ; Gibbs v. Gas Co.,

130 U. S. 396, 9 Sup. Ct. 553. 32 L. Ed. 979;
Central Transp. Co. v. Car Co.,' 139 U. S. 24,

II Sup. Ct. 478, 35 L. Ed. 55 ; West Virginia
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Transp. Co. v. Pipe. Line Co., 22 W. Va. 600,

46 Am. Rep. 527; Swigert v. Tilden, 121 la.

650, 97 N. W. 82, 63 L. R. A. 608, 100 Am. St.

Rep. 374. And on the same principle the con-

solidation of putolic service corporations has
been held illegal; People v. Trust Co., 130 111.

268, 22 N. E. 798, 8 L. R. A. 497, 17 Am. St.

Rep. 319; Burrows v. Interborough Metro-
politan Co;, 156 Fed. 389. See 21 Harv. L.

Rev. 583, and 21 id. 114, where the'question of

holding stock is -considered.

Agreements to restrain rivalry and com-
petition in bidding for public work are void,

but an honest co-operation is not within the

rule against combinations to stifle competi-

tion; HofTnian v. McMuUen, 83 Fed. 372, 28

C. C. A. 178, 45 L. R. A. 410.

The tendency of recent adjudications was
said, in a rnuch cited case, to be now clearly

marked in the direction of relaxing the rigor

of the doctrine that all contracts in general

restraint of trade are void, irrespective of

special circumstances; Diamond Match Co.

V. Roeber, 106 N. T. 473, 13 N. B. 419, 60 Am.
Rep. 464.

This case has been the subject of much
discussion, and was said to be a departure
from a well settled rule in Lufkin Rule Co.

V. Frlngeli, 57 Ohio St.- 596, 49 N. B. 1030,

41 L. R. A. 185, 63 Am. St. Rep. 736, where
on a sale of good will, a covenant not to

engage in the same business in the state or
in the United States for twenty-five years
was held void ; and a similar case is Union
Strawboard Co. v. Bonfield, 193 111. 420, 61

N. B. 1038, 86 Am. St.. Rep. 346. On the oth-

er hand the New York case was approved in

Southworth v. Davison, 106 Minn. 120,

118 N. W. 363, 19 li. R. A. (N. S.) 769, 16

Ann. Cas. 253, where it was said that: "The
settled modern law, however, is, both in Eng-
land and this country, that a limitation as

to both time and place is unnecessary, if the

agreement in other respects be reasonable,

and not in conflict with public policy or the

general welfare." In this case there was a
limit of space—a "radius of five miles" from
a town—but none of time. "The test ques-

tion," said Sterrett, C. J., is whether the con-

tract "is injurious to the public interests"

and if so "it is void as against public policy.

Courts will.not stop to inquire as to the de-

gree of injury inflicted. It is enough to

know that the natural tendency of such con-

tracts is injurious"; Nester v. Brewing Co.,

161 Pa. 473, 29 Atl. 102, 24 L. R. A. 247, 41

Am. St. Rep. 894, where it was also held that

the rule is not confined to contracts respect-

ing necessaries of life, and a combination of

brewers to raise the price of beer was held

unlawful; as was also a. contract of stenog-

raphers to raise prices by preventing compe-

tition ; More v. Bennett, 140 111. 69, 29 N. E.

888, 15 L. R. A. 361, 33 Am. St. Rep. 216

;

a by-law of a trade association requiring

members to allow their bids to be increased

six per cent, before they are submitted ; Mil-

waukee M. & B. Ass'n V. Niezerowski, 95 Wis.
129, 70 N. W. 166, 37 L. R. A. 127, 60 Am.
St. Rep. 97; and rules of a "club" of mas-
ter plumbers intended to regulate prices and
suppresis competition; Hunt v. Co-Operative

Club, 140 Mich. 538, 104 N. W. 40, 112 Am.
St. Rep. 420.

There are cases in which municipal ordi-

nances requiring work to be done by a cer-

tain class are held void as in restraint of
trade by creating or encouraging monopoly;
Atlanta v. Stein, 111 Ga. 789, 36 S. E. 932,

51 L. R. A. 335; Adams v. Brenan, 177 111.

194, 52 N. E. 314, 42 L. R. A. 718, 69 Am. St.

Rep. 222, both cases being efforts to dis-

criminate in favor of union labor in city

work.
Courts will not lend their aid to enforce the

performance of a contract which they hold

to be in restraint of trade, as contrary to

public policy, on the ground that one side

has performed the agreement, but will leave

the parties in the plight in which their own
illegal action placed them; Chicago, M. &
St. P. R. Co. T. R. Co., 61 Fed. 993, 9 C. C.

A. 659, 27 U. S. App. 1 ; Central Trans. Co.

V. P. Car Co., 139 U. S. 24, 11 Sup. Ct. 478, 35
li. Ed. 55 ; Gibbs v. Gas Co., 130 U. S. .396,

9 Sup. Ct. 553, 32 L. Ed. 979.

The reasonableness of such covenants and
consequently whether they are in restraint

of trade or not, is a question of law for the

court and not of fact for the jury; 11 M. &
W. 548; id. 653; 7 Blng. 743; Wiley v.

Baumgardner, 97 Ind. 66, 49 Am. Rep. 427.

And the question of reasonableness is to be

determined with reference to the time when
the contract was made unaffected by possible

future contingencies; Cook v. Johnson, 47
Conn. 175, 36 Am. Rep. 64; 7 Man. & Gr.

969.

Covenants of this character have been held

divisible, partly valid and partly void ; 11

M. & W. 653; Lange v. Werk, 2 Ohio St.

519 ; Appeal of Smith, 113 Pa. 579, 6 Atl.

251 ; Oregon S. Nav. Co. v. Winsor, 20 Wall.

(U. S.) 64, 22 L. Ed. 315; More v. Bonnet,.

40 Cal. 251, 6 Am. Rep. 621.

Where the restriction of a business is in

accordance with public policy, the rule

against such covenants does not apply, upon
the ground that the reason ceasing, the rule

also ceases. This is true in the case of pat-

ents, the object of granting which is to cre-

ate a monopoly ; Morse T. D. & M. Co. v.

Morse, 103 Mass. 73, 4 Am. Rep. 513; Bil-

lings V. Ames, 32 Mo. 265 ; trade secrets

;

L. R. 9 Eq.. 345 ; Vickery v. Welch, 19 Pick.

(Mass.) 523 ; intoxicating liquors ; Harrison

V. Lockhart, 25 Ind. 112 ; but in case of a

business in which competition is particularly

beneficial to the public Interest, the tendency

is to view with disfavor any restrictions.

This principle has been applied to the manu-
facture of gas; Chicago G. L. & C. Co. v.

Coke Co., 121 111. 530, 13 N. B. 169, 2 Am. St.

Rep. 124 ; pipe lines ; West Virginia Transp.
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Co. V. Pipe Line Co., 22 W. Va. 600, 46 Am.
Rep. 527 ; telegraphing ; Western Union Tel.

Co. V. Tel. Co., 65 Ga. ISO, 38 Am. Rep. 781.

From the cases above referred to it is ap-

parent that the common law doctrine avoid-

ing contracts in restraint of trade was
evolved largely out of covenants by which one
individual restricted himself from engaging
in a certain business within a specified limit

of space or time. The purpose of such cove-

nants was of course to eliminate the compe-
tition of the individual who was a party to

the covenant. The modem cases with re-

spect to restraint of trade group themselves
about combinations on a larger scale and
more comprehensive in their results, intended
to suppress competition, as nearly as may be,

and to create monopolies.

While the strictness of the ancient rule

with respect to what was then termed re-

straint of trade has thus been relaxed, the
misctdef against which that rule was direct-

ed has taken a new form, and the creation

of monopolies and restrictions upon compe-
tition is no* accomplished under the guise

of what are termed trusts, pooling agree-
ments, and the like. The distinguishing fea-

ture of these attempts to stifle competition
is a combination of persons engaged in any
particular business under agreements for
controlling the output of manufacturing es-

tablishments, and lessening the amount of

goods placed upon the market, and stipulating

for prices of goods sold. The term trust is

derived from the means frequently employed
to carry out these combinations, the stock
of the various corporations or the prop-
erty of the various concerns which become
partieo to a combination being in some cases
assigned to trustees to control and manage
in execution of the agreement.

It has been maintained that the rules gov-
erning contracts in restraint of trade are not
applicable to trusts because persons consti-

tuting trusts become partners, and, as is well
known, partners are not subject to these
rules; see 3 Political Sci. Quart. 592; and
the same writer is doubtful whether the of-
fence of engrossing, forestalling, or regrating
ever existed independently "of the statutes 5
& 6 Edw. IV. ch. 14, and when these statutes
were repealed courts had no authority to
punish offenders ; id. See 4 Harv. L. Rev.
128.

The use of the term "trust" has long sur-
vived the termination of its practical use in
this connection, but its adoption in statutes

and judicial decisions seems to require its

acceptance as a term clothed with a legal

signification quite removed from the original
meaning which led to its use in this connec-
tion. See infra.

Of late years the suppression of monopolies
has been the principal source of litigation

respecting the restraint of trade and one of
the match trust cases held that the court
would of its own motion take notice of an

Bouv.—184

illegal contract which came before it for ad-

judication and leave the parties where they
had placed themselves. If the contract was
void as against public policy,- the court

would not enforce it while executory, nor re-

lieve a party from loss occasioned by part
performance. The subject of monopoly was
discussed very forcibly by Sherwood, C. J.,

and they were declared to be odious and dan-
gerous to the maintenance of free govern-
ment; he contended that all combinations
between persons or corporations for the pur-
pose of raising or controlling the price of
merchandise or any of the necessaries of life,

are monopolies and intolerable, and ought
to receive the condemnation of all courts

;

Richardson v. Buhl, 77 Mich. 632, 43 N. W.
1102, 6 L. R. A. 457, and note. .

A combination, contract or understanding,
the direct and necessary effect of which is to

stifle or restrict competition in trade or busi-

ness, violates the state anti-trust statute,

whatever the intention of the parties; but one
of which the main purpose and effect is to

foster trade and increase the business of
those who make and operate it and only in-

directly and remotely restricts competition,
is not "a combination and conspiracy in re-

straint of trade" within the anti-trust stat-

ute^ nor is one for the purpose of fixing and
determining the value of wages or other
charges for personal services ; nor one for
regulating fairly the methods of business
and providing rules for fair dealing among
its members ; State v. Board, 107 Minn. 506,
121 N. W. 395, 23 L. R. A. (N. S.) 1260, with
note on combinations to control the price of
labor, etc., as violations of anti-trust acts^
The purchase of a controlling interest in

the stock of a competing company for the
purpose of preventing competition is un-
lawful even though there are other con-

cerns in the same business which would pre-
vent a complete monopoly; Dunbar v. Tel.

Co., 224 111. 9, 79 N. E. 423, 115 Am. St Rep.
132, 8 Ann. Cas. 57 ; particularly where the
public policy of the state as expressed in the
Constitution is against all monopolies; s. c.

on final hearing, id. 238 111. 456, 87 N. E. 521.
The question of the illegality with respect

to combinations of capital has arisen in the
variety of cases which, however, may be to
some extent classified, and such a classifica-

tion has been suggested which divides them
into simple combinations, trusts, and corpo-
rate combinations. Eddy, Combinations § 580.

The first class, of simple combinations, in-

cludes those agreements between persons en-
gaged in the same business for tie purpose
of controlling the operation of the business in
the common interest but without surrender-
ing to the individual the control of the busi-
ness by the owner. The second class of

trusts, originated, as above stated, In the ef-

fort to devise a scheme for circumventing
the established rules of law invalidating con-
tracts or agreements in restraint of trade.
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Both of these classes have been appropriately
termed the looser forms of combination
which were efC'eetually disposed of by the
federal and state anti-trust acts, discussed
infra, which have driven those seeking to

form combinations on or near the border
line of legality into the third class above
denominated "corporate combinations." In

short the simple combination and the trust

have practically disappeared, and where it Is

sought to form a combination in the direction

of controlling prices, establishing a monopoly
and either destroying or reducing competi-

tion, now universally, it may be said, resort

Is had to incorporation. Very many of these

combinations under the old system have been
declared illegal, and of these there may be

ciled by way of illustration the following:

Agreements among coal comi)anies for divid-

ing the coal from particular districts, the

business being controlled by a committee

;

Morris Run Coal Co. v. Coal Co., 68 Pa. 173,

8 Am. Kep. 159; or one to control the coal

market; A mot v. Coal Co., 68 N. Y. 558, 23
Am. Rep. 190 ; or one consiuting of all retail

coal dealers in a slate except one, to fix and
maintain a uniform price ; Peoi)le v. Sheldon,

139 N. Y. 251, 34 N. E. 785, 23 L. R. A. 221,

36 Am. St. Rep. 690 ; a milk exchange to reg-

ulate price; People y'. Milk Exch., 145 N. Y.

267, 39 N. E. 1062, 27 L. R. A. 437, 45 Am.
St. Rep. 609 ; an association of wholesale

druggists and manufacturers of proprietary

medicines to control prices ; John D. Park
& Sons Co. V. Druggists Ass'n, 50 N. Y. Supp.

1064 ; a contract between the grain dealers

of a town to suppress competition and con-

trol prices;. Craft v. McConoiighy, 79 111.

346, 22 Am. Rep. 171 ; a candle manufac-
turers' association comprising ninety-five per

cent, of- the manufacturers of certain kinds

of candles, to increase price and decrease

outputs; Emery V. Candle Co., 8«pro; aeon-
tract between five cotton seed oil mills to fix

prices and abolish markets and guarantee
profits; Texas Standard Cot.on Oil Co. v.

Adoue, 83 Tex. 650, 19 S. W. 274, 15 L. R.

A. 598, 29 Am. St. Rep. 690; an agreement
between dealers in cotton bagging not to sell

for a given price without the consent of a
ma.iority ; Marsh .v. Russell, 66 N. Y. 288

;

India Bagging Ass'n v. Kock & Co., 14 La.
Ann.il68 (but a contract granting the excl-i-

slve fight to sell bags and bagging for a
certain period is valid unless part of a con-

spiracy to create a monopoly ; Pacific Factor
Co. v. Adler, 90 Cal. 110, 27 Pac. 36, 25 Am.
St. Rep. 102) ; one of nearly, if not all. of the

canal . boat owners to regulate freight and
passenger rates ; Stanton v. Allen, 5 Denio
(N. Y.) 434, 49 Am. Dec. 282; and one be-

tween rival steamboat llres to operate joint-

ly and suppress competition ; Leslie v. Loril-

lard, 40 Hun (N. Y.) 392 ; Anderson v. Jett.

89 Ky. 375, 12 S. W. 670, 6 L. R. A. 390 ; an
association of salt producers to reiiiulate

prices and control the business of the indi-

vidual members; Central Ohio Salt Co, v.

Guthrie, 35 Ohio St. 666; a combii:ation of

saw-mill owners to increase prices and limit

output; Santa Clara Val. M. & L. Co. t.

Hayes, 76 Cal. 387, 18 Pac. 301, 9 Am. St
Rep. 211 ; an agreement of tobacco ware-
house owners for pooling receipts and con-

trolling the business of the individual mem-
bers; Hoffman v. Brooks, 6 Ohio Dec. 1215,

23 Am. L. Keg. N. S. 648; one of sheep

buyers for pooling commissions and restrict-

ing sales to butchers who were members of a
certain association ; Judd v. Harrington, 139

y. Y. 105, 34 N. E. 790; a combination of

wire cloth manufacturers who agreed to

maintain certain pi ices; De Witt Wire Cloth

Co. v. Wire Cloth Co., 16 N. Y. Supp. 384-;

an agreement by several manufacturers for

the control, through a trustee, of manufactur-
ing and selling carbons for electric lighting;

Pittsburg Carbon Co. v. McMlUiu. 119 N. Y.

46, 23 N. E. 530, 7 L. R. A. 46; one by the

grocery men of a town to abandon in favor

of a single firm the buying and selling of but-

ter ; Chapin v. Brown, 83 la. 156.' 48 N. W.
1074, 12 L. R. A. 428, 32 Am. St Hep. 297;

one of producers of blue stone to control

prices through one company actln? as an
agent for sales; Cumminss v. Rhiestone

Ass'n, 15 App. Div. 602, 44 N. Y. SuiJp. 787.

The cases above cited vary greatly both

in facts and the staieraents of the reasons

why they have been held illegal, and these

differences make it impossible to deduce
from them any general rule of decision which
might serve to determine in advance whether
the given contract would be held lawful or

not.

The cases generally show in the main a

purpose not willfully to do an unlawful act

but to unite for mutual benefit and the only

general conclusion that can be reached from
a consideration of all the cases is that the

couns are disposed to treat an agreement in-

tended to raise or maintain prices or control

a particular business either at large or in

specified localities or to establish a monopoly,

as unlawful and non-enforceable either by

suit upon it or defense under it. This gen-

eral disposition of the cour.s will be found to

be illustrated in many of the foregoing cases

and is well stated in Nester v. Brewing Co.,

161 Pa. 473, 29 Atl. 102, 24 L. R. A. 247, 41

Am. St Rep. 894, where a combination of

brewers in Philadelphia l^nown as the "Brew-

ers' Pool" was held to be against public pol-

icy and void, because the court found as a fact

that its object was to enable -the 45 brewers of

Philadelphia to regulate and control the sale

and price of iDeer in Philadelphia and Camden
County, New Jersey, and that it was a com-

1 ination in restraint of trade tending to de-

stroy competition and create a monopoly in an

article of daily consumption. The court con-

sidered the test in these and all like cases

to be whether there was a contract in re-

straint of trade which was injurious to the
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public interest and if so it was void without
respect to the degree of Injury Inflicted, It

being enough to know that the natural ten-

dency of such contracts was Injurious. So
after all it would seem that the courts with
practical unanimity, where no federal or

state. statute directly applies, have determin-
ed to apply to combinations of persons en-

gaged in the same business for the control of

markets and prices, practically the same gen-

eral principle which had been gradually
evolved in England and in this country as to

the legality or illegality of contracts re-

straining an individual from the pursuit of

any particular vocation, that is to say, that

the circumstances of each particular case will

be regarded by the court, and the case de-

termined by the consideration whether in

that case the agreement is to be considered
reasonable and not against public policy.

See Good Will.
In a discriminating effort to classify the

eases and to find in them a rule of decision,

Harmon, J., in holding void a pooling agree-

ment of tobacco warehousemen of Cincinnati

for fixing prices, limiting the freedom of par-

ties to it, and providing penalties for breach-

es of it, said: "The presumption is always
against the validity of such agreements and
certainly where they include all those en-

gaged in any business in a large city or dis-

trict, are unlimited in duration, and are

manifestly intended, by the surrender of in-

dividual discretion, by the arbitrary fixing of

prices, or by any of the methods to which the

hope of gain makes human ingenuity so fruit-

ful, to strangle competiLion outright and
breed monopolies, the law, while it may not

punish, will not enforce them;" Hoffman v.

Brooks, 6 Ohio Dec. 1215, 23 Am. U Reg. N.

S. 648, where there Is also an extended and
useful note on the subject by Elisha Green-
hood.

As will be shown elsewhere in this title the

apparently conclusive construction of the

words restraint of trade by the United States

supreme court in the Standard Oil and Amer-
ican Tobacco Cases practically applies the

same rule as has been reached through a long

series of decisions in both countries with re-

spect to such contracts at common law.

The origin of the form of combination

known as trusts was in an effort to avoid the

effect of the decision that the direct combina-

tion or agreement of persons and corporations

was illegal. The term was originally correct-

ly used, as the agreements from which it

to<* its name were in the nature of pooling

agreements by which the different parties of

the combination deposited their stock with

trustees giving them the right to vote it and
control the corporations included in the trust,

the separate owners receiving certificates of

the trustees defining their respective inter;

ests ; after that method was practically aban-

doned the term trust continued to be applied

popularly to every method of effecting a
combination in trade. Cook, Trusts 4.

The form of combination originally termed
a trust was so dealt with by the courts as to

result in its abandonment as unsafe and un-

reliable, and the creation of incorporated

combinations has taken its place; the con-

stituent members of the combination being

usually corporations of different states they

were readily assailed in their home states,

and through such attacks upon one of its

members, the trust was in many cases prac-

tically destroyed. The first case which was
the subject of extended litigation was (1889)

People V. Sugar Refining Co., 121 N. Y. 586, 24

N. E. 834, 9 L. R. A. 33, 18 Am. St. Rep. 843.

This trust was a combination of sugar refiners
_^

and was formed by the transfer of their stock

to a board by whom shares were issued, which
were divided among the constituent corpora-

tions and distributed to their stockholders

according to their interests. It was provided
In the agreement that it should be secret and
the absolute management and control was
vested in the board. The objects to be the

promotion of economy and the reduction of

the cost of prodtctlon and to give to each
the benefit of appliances and processes used
by the others for the purpose of improving
the quality and dimluishing the cost of the

product; protection against labor troubles,

and against lowering the standard of a prod-
uct; and generaly to promote the interests

of the parties. The defendant was a corpo-
ration of New York and the proceeding was
quo warranto for forfeiture and dissolution.

The grounds on which relief was sought in-

cluded allegations that the defendant, as a
party to a combination injurious to trade,

was guilty of criminal conspiracy; that
the trust was a monopoly ; and that the acts
of the corporation in transferring its control

amounted to a violation of its obligations to

exercise its own corporate franchises. Judg-
ment was rendered against the corporation

upon several grounds, among which was that
the combination was illegal as tending to

monopoly in restraint of trade. The other
grounds of the decision were based on the
violation of corporate obligations, the trans-
fer of its duties, obligations and powers being
held to be unlawful and good ground for for-

feiture of the charter. The decision was af-

firmed on appeal first by the supreme court
and then by the court of appeals; the final

decision was rested upon the violations by
the corporation of the principles of law cover-
ing such bodies. A few of these so-called
"trusts" will suffice to illustrate the system
which, though practically obsolete, forms an
important chapter in the struggle of centuries

against the illegal restraint of trade by sup-
pression of competition and creation and
maintenance of monopolies.

The original Standard Oil Trust was creat-

ed by the organization of a corporation in

each of four states, Ohio, New York, Pennsyl-
vania and New Jersey. The assets and busi-

ness in each state were transferred to the
corporation of that state and payment made
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in its stock; and it was provided that no
stock of the corporation should ever be issued
except to trustees, to be held for the purpose
of the trust, who had complete power of man-
agement. In Ohio, the attorney general pro-

ceeded by petition in the nature quo warranto
and upon the ground" that the object of the
organization was to establish a monopoly.
The association was held to be contrary to

public policy and void; State v. Oil Co., 49
Ohio St. 137, 30 N. E. 279, 15 L. R. A. 145, 34
Am. St. Hep. 541. The result of this case
was the abandonment of the original, trust

and the subsequent operation of the Oil Trust
through the New Jersey corporation as a

holding company. The history of the trans-

action is given in the opinion of the supreme
court, Standard Oil Co. of N. J. v. XJ. S., 221

U. S. 1, 38, 31 Sup. Ct. 502, 55 L. Ed. 619, 34

L. R. A. (N. S.) 834, Ann. Gas. 1912D, 734.

The American Preservers' Trust was form-
ed by the assignment of at least a majority

of the stock in seven corporations engaged in

the same business, and after the trust was
succeeded by a corporation', one of the orig-

inal parties to it who refused to transfer his

business and assets was sued in replevin;

the trust agreement was held to be an illegal

contract in providing for a combination in re-

straint of trade contrary to public policy.

Bishop V. Preservers' Co., 157 111. 284, 41

N. E. 7-65, 48 Am. St. Rep. 317. Where a
Missouri corporation became a party to a
trust agreement, an injunction to restrain it

from doing business separately was denied,

upon the ground that the organization was
contrary to law and that the Missouri cor-

poration had no right to become a party to

such an association ; American Preservers'

Trust V. Mfg. Co., 46 Fed. 152.

The Cotton Seed Oil Trust was formed of

four corporations whose property and man-
agement was turned over to a committee
and by it operated. Another corporation sub-

sequently admitted under the terms of the

agreement endeavored to withdraw from it,

and in an action by the last mentioned com-
pany to gain possession of its property, the

contract between the corporations was held

void as being a partnership 'which the cor-

porations under their charters had no power
to make; Mallory v. Oil Works, 86 Tenn.
598, 8 S. W. 396.

The Chicago Gas Trust was formed of

four independent companies and a new corpo-

ration was organized to operate the business,

not by inanufacturing companies, but by
holding a majority of the shares of the four

constituent companies. Upon an information

In the nature of quo warranto, the corpora-

tion filed demurrers to determine its power to

acquire and hold the stock of the other corpo-

rations and the demurrers were sustained up-

on the general grounds that the action of the

Gas Trust was ultra vires, suppressed com-

petition and established a monopoly which

was opposed to public policy and unlawful.

It was further held that when a corporation
is organized under general statute, if the
statement of Its objects show necessarily a
creation of a monopoly it will be void, as is

also the creation of one corporation to con-

trol all others engaged in the same business

;

People V. Gas Trust Co., 130 111. 268, 22 N. E,

798, 8 L. R. A. 497, 17 Am. St. Rep. 319.

The Nebraska Distilling Company to unify

the control and management of distilleries,

was a Nebraska corporation. Under quo
warranto, it was held that the trust agree-

ment was in restraint of trade, destructive of

competition and Created a monopoly, and
therefore was contrary to public policy and
void; State v. Distilling Co., 29 Neb, 700,

46 N. W. 155; Distilling & C. F. Co. v. Peo-

ple, 156 111. 448, 41 N. B. 188, 47 Am. St.

Rep. 200.

The American Cattle Trust was a volun-

tary association in New York to receive and
hold, through trustees, the stock of corpora-

tions engaged in the business of handling and
selling cattle, etc. In a suit by one who had
exchanged his stock. in a constituent corpo-

ration for trust certificates, and who sought
to recover his stock, the relief prayed for

was granted and the trust held to be illegal;

Gould V. Head, 38 Fed. 886.

Incorporated Trusts.—As a result of the

almost continuous series of decisions affirm-

ing the invalidity of direct combinations of

individual owners and of comWnations
through the medium of trusts, according to

the original use of that term, there followed

the effort, still in progress, to accomplish the

result of creating combinations which would
stand the test of the law by means of incor-

poration. In these cases the courts proceed-

ed to apply the same general principles which

had been decided with relation to the preced-

ing forms of combination; and where it has

appeared that the corporation itself, or in

agreement with other individuals or corpora-

tions whose business was acquired by it, was
intended to create a monopoly, destroy com-

petition and increase or control prices, the

combination has been held void, and contracts

furthering its objects and purposes have not

been enforced ; Richardson v. Buhl, 77 Mich.

632, 43 N. W. 1102, 6 L. R. A. 457 (where the

question arose upon the suit by one of the

parties to the combination for an account in

equity, which was refused); Merz Capsule Co.

V. Capsule Co., 67 Fed. 414 (1895) (where one

of the parties, after agreeing to do so, refused

to join in the combination and the agreement
was declared void as a conspiracy in restraint

of trade among the several states within the

Sherman 5ict) ; American Biscuit & Mfg. Co.

V. Klotz, 44 Fed. 721 (where one of the ven-

dors of his business refused to comply with

•the contract and having tendered back the

stock of the trust corporation, resumed his

business, and the relief was refused upon the

ground that the agreement was an attempt

to create a monopoly, which coujd hot be en-
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corlraged by the court of equity) ; Western
Wooden Ware Ass'n v. Starkey, 84 Mich. 76,

4T N. W. 604, 11 L. R. A. 503, 22 Am. St. Rep.

686 (where a corporation created for the

purpose of monopolizing the business sought

to enjoin persons from carrying on the same
business in several states upon a contract to

sell all their assets and business, which was
held void as against public policy being made
not for the purpose of continuing the business

of those who have sold out but of destroying

it in order to create a monopoly and the in-

junction was refused) ; Harding v. Glucose,

182 111. 551, 55 N. E. 577, 64 L. R. A. 738, 74
Am. St. Rep. 189 (where an agreement of a
company which had agreed to sell to a trust

corporation was declared illegal as part of

the arrangement to create an illegal combina-
tion, and an injunction was granted on the

application of a ' stockholder in one of the

vendor corporations).

In many cases corporations formed to take

the place of illegal trust combinations pre-

viously existing were either held invalid or

abandoned because of the general attitude

of the courts towards them. The corpora-

tions so formed were declared to be illegal

Combinations to restrain production and
control prices; Strait v. Harrow Co., 18 N.'

T. Supp. 224; National Harrow Co. v. E.

Bement & Sons, 21 App. Div. 290, 47 N. T.

Supp. 462 (reversed, but on a technical point

only, id., 163 N. T. 505, 57 N. B. 764); Na-
tional Harrow Co. v. Hench, 76 Fed. 667;
National Lead Co. v. Paint Store Co., 80 Mo.
App. 247; Distilling & C. F. Co. v. People,

156 111. 448, 41 N. E. 188, 47 Am. St. Rep,

200; Olmstead v. Cattle-Feeding Co., 73 Fed.

44. In the Standard Oil Case, White, C. J.,

said that "the first and second sections of

the law, when taken together, embrace every

conceivable act which could possibly come
within the spirit or purpose of the prohibi-

tions of the law, without regard to the garb
in which such acts were clothed."

During all this period of struggle in the
courts against the modern development of

the efforts to stifle freedom of trade and es-

tablish monopoly there was proceeding pari
passu a. popular movement to curb the pre-

vailing tendencies to those ends by the
legislative branches of the federal and state

governments.
In many modem state constitutions, fol-

lowing generally that of Illinois, 1870, there

are efforts to prevent combinations to sup^

press competition. Most of these are di-

rected against such attempts by railroad

companies eilfher through unjust discrimi-

nations or consolidation of competing lines.

There are constitutional provisions on this

subject in several states, among which are

Alabama, Arkansas, California, Colorado,

Georgia, Illinois, Louisiana, Michigan, Mas-
sachusetts, Nebraska, Pennsylvania, Texas,

and West Virginia. A summary of them
vrtll be found in Spelling, Trusts & Monopo-

lies I 89, note. They are usually consider-

ed as declaratory of the common law, as

that of Colorado was expressly decided to

be; Atchison, T. & S. F. R. Co. v. R. Co.,

110 U. S. 667,. 4 Sup. Ct. 185, 28 L. Ed.

291. Of the same character are state

statutes directed against restraint of trade

generally, which add but little to the limi-

tations of the common law. The difficulty

in dealing with the subject by state leg-

islation is inherent. The great trusts can-

not be reached by legislation within the

states, inasmuch as their operations are not

circumscribed by state boundaries. On the

other hand attempts to deal with the sub-

ject by congress are hampered and obsti'uct-

ed by the constitutional, limitation that feder-

al legislation can deal only with interstate

and foreign commerce;, nevertheless an at-

tempt was made by what was known as the

anti-trust act of July 2, 1890, 26 Stat L.

209.

This statute is commonly known as the

"Sherman Anti-Trust Act," though Senator
Sherman was not the author of it. ' Who
was responsible for its present form was not

known until the publication of Senator
Hoar's Autobiography (Vol. II, p. 363), where
he gives the facts, prefaced by the remark:
"In 1890 a bill was passed which was called

the Sherman Act for no other reason that I

can think of except that Mr. Sherman had
nothing to do with it whatever." A bill

was introduced by Senator Sherman, not
dealing with the domestic question except
as admitting imports to compete with trust-

made goods, free from tariff duties. This
bill was referred to the judiciary committee
by which the subject was at first considered
with scant favor. Finally, however, a sub-

stitute was reported and passed by the sen-

ate, and as the result of conference was
agreed to by the .house. This substitute,

which became, without change, the present

law, was drawn by Senator Hoar, who was
a member of the subcommittee to which the

original bill was referred. Senator Sherman,
however, was the original mover of the legis-

lation, without regard to the form in which
it finally passed ; and, according to establish-

ed practice In such case, the bill became
known as the Sherman Act. He earnestly
and ably advocated its passage at every
stage. It passed the House unanimously and
the Senate .with but one negative vote. It

may be added that Senator Edmunds, in a
private letter, afterwards published, men-
tioned the fact that the bill as finally passed
wEts drawn by a single hand and not there-

after amended. See Walker's Hist, of the
Sherman Act; Thornton's Sherman Anti-
Trust Act.

The act was a result of the growing pub-
lic sentiment against combinations of capital

then mainly utilized in the forms of trusts
and the use of that term, which originated
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at the time when the trust form was used,
13 continued, though, as above stated, with-
out reason since the practical abandonment
of the trust form of combinations and has
been applied -popularly to corporations creat-

ed to serve the purposes which were origi-

nally accomplished by means of trusts. The
Sherman act was the result of painstaking
efforts in Congress to cope with what was
universally considered to be an evil to be

remedied and it occupied the attention of

congress more or less continuously from the

original Introduction of the bill on December
4, 1889, until Its passage by the senate with
one dissenting vote and the house by a unan-
imous vote. It was approved July 2, 1890.

Section 1 declares to be Illegal every con-

tract, combination, or conspiracy in restraint

of trade or commerce among the several

states, and penalizes any person who shall

make such a contract or engage In such com-

bination or conspiracy. Section 2 makes it

a penal offense to monopolize or attempt to

monopolize, or combine or conspire to monop-
olize, any part of such trade or commerce,
and section 3 applies It to the Territories and
the District of Columbia. Section 4 vests

the jurisdiction of violations of the act in cer-

tain courts of the United States. Section 5

provides for making parties of persons not

residing in the district in which the court

is held, where the ends of justice require

it Section 6 provides for the forfeiture, sei-

zure and condemnation of any property un-

der any contract, or by any combination or

pursuant to any conspiracy, mentioned In

the act Section 7 authorizes a suit by any
person Injured In consequence of the viola-

tion of the act, with treble damages there-

fore. Section 8 provides that the word per-

son shall include corporation. *

The question of the constitutionality of
this act was early raised and settled by the

supreme court The objection was made that

arbitrarily to deprive a citizen of his general
liberty of contract by general statute, was
a deprivation of liberty without due process

of law and therefore unconstitutional. To
this the court replied: "The question ls,_ for

us, one of power only and not of poiicy.
" We

think the power exists in congress and that

the statute therefore is valid." U. S. v.

Traffic Ass'n, 171 U. S. 505, 19 Sup. Ct 25,

43 L. Ed. 259. The constitutionality of such

legislation was also discussed at length and
affirmed by the same court in Addyston P.

& S. Co. V. U. S., 175 U. S. 211, 20 Sup. Ct.

96, 44 L. Ed. 136.

"The clear and positive purpose of the

statute," it was said In U. S. v. Coal Deal-

ers' Ass'n, 85 Fed. 252, "must be understood

to be that trade and commerce within the

jurisdiction of the federal government shall

be absolutely free and no contract or com-

bination will be tolerated that Impedes or

restricts their natural flow and freedom."

This statement of the purpose of the act by
Morrow, 'J., seemed to be not only apt, but

fully warranted by the language of the su-

preme court in U. S. v. Freight Ass'n, 166

U. S. 290,' 17 Sup. Ct 540, 41 L. Ed. 1007,

when, In response to the objection that the

act did not mean what its language Im-

ported, but only to declare illegal contracts

in unreasonable restraint of trade, the court

said: "When, therefore, the body of an act

pronounces as illegal every contract or com-
bination in restraint of trade or commerce
among the several states, etc., the plain and
ordinary meaning of such language Is not

limited to that kind of contract alone which
is in unreasonable restraint of trade, but all

contracts are included in such language, and
no exception or limitation can be added with-

out placing in the act that which is omitted'

by congress."

It was settled in an early case that a con-

tract made for and In behalf of a state by
Its officers, under the South Carolina dispen-

sary act vesting in a state a monopoly In the

purchase and sale of alcoholic liquors, was
not within the act, the state being neither a

corporation nor a person, but a sovereign;

Lowensteln v. Evans, 69 Fed. 908.

The question was soon raised, whether the

Sherman act applied to ' railroads, the ob-.

jectlon being made, in cases where it was
proposed to apply it, that the regulation of

their traffic was provided for by the inter-'

state commerce act The supreme court,

however, in two cases held that the act was
applicable to such companies, and that there

was no Inconsistency between the two federal

statutes. Trans-Missouri Freight Ass'n. and
the Traffic Ass'n Cases, supra.

It was held in U. S. v. Debs, 64 Fed. 724^

that the federal court might, under the Sher-

man act, sustain a bill in equity to enjoin a

combination or conspiracy which would In-

terrupt Interstate transportation and when
an injunction Issued to restrain the prosecu-

tion of such a combination was violated and
the defendants Imprisoned for contempt, the

supreme court refused to discharge them on

habeas corpus. The petition was denied on

other grounds, but the court said that It

was not to be understood that they dissented

from the conclusions of the lower courts in

reference to the scope of the act Other

cases sustaining the view taken In the Debs
case are: U. S. v. Amalgamated Council, 54

Fed. 994, 26 L. R.. A. 158 ; U. S. v. Cassldy,

67 Fed. 698.

The first case In the Supreme Court Involv-

ing this statute was U. S. v. E. C. Knight

Co., 156 U. S. 1, 15 Sup. Ct 249, 89 L. Ed.

325, In which it was sought to restrain and

dissolve what was known as the Sugar

Trust; the supreme court affirmed a decree

dismissing the bill upon the ground that,

although the control of the manufacture of

a commodity involves the control of lt»
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disposition this Is a secondary or Indirect

control and tlie commerce through which the

commodity Is distributed "succeeds to manu-
facture and is not a part of it." The court
said that: "The fact that an article is manu-
factured for export to another state does not

of Itself make it an article of interstate com-
merce, and the intent of the manufacturer
does not determine the time when the article

passes from the control of the state and be-

longs to commerce."
"The contracts and acts of the defendants

related exclusively to the acquisition of the

Philadelphia refineries, and the business of

sugar refining in Pennsylvania, and bore no
direct relation to commerce between the

states or with foreign nations."

Prior to the Standard Oil and Tobacco Cas-

es, infra, this case had been the only one
which has Interrupted a continuous line of

decisions gradually working out an accepted

construction of the act, but during that time

the court has been endeavoring to distin-

guish it from other cases in which the result

reached has been generally treated as Incon-

sistent with it, as for example Loewe v. Law-
lor, 208 U. S. 274, 28 Sup. Ct 301, 52 T^ Ed.

488, 13 Ann. Cas. 815, where it is' difficult

for any ordinary mind to see wherein the

cases differ, or the case of Swift & Co. v.

TJ. S., 196 U. S. 395, 25 Sup. Ct. 2T6, 49 L.

Ed. 523, where Holmes, J., defined com-
merce among the states as "not a technical

legal conception, but a practical one, drawn
from the course of business," a distinction

which seems to have been overlooked in the

Knight Case. And in Addyston P. & S. Co.

V. U. S., 175 U. S. 211, 20 Sup. Ct. 93, 44 L.

Ed. 136, there was another rather ineffectual

effort to distinguish it from the earliest case,

which has the distinction of being usually

cited for such a purpose. The explanation

may be, and probably is, that at the outset

the dispo.sition of the court was to limit the

scope of the act, and this was done to an ex-

tent which could not be logically followed.

In U. S. V. Coal Dealers' Ass'n, supra, an
incorporated association of coal dealers In

San Francisco, for the purpose of controlling

the coal trade in that city, was held illegal

under the anti-trust act Similar rulings

are U. S. v. Coke Co., 48 Fed. 432, 12 L. R.

A. 753; U. S. v. Hopkins, 82 Fed. 529. This

latter decision was reversed in Hopkins v.

U. S., 171 U. S. 578, 19 Sup. Ct. 40, 43 ,L. Ed.

290. The comliination was of commission
men doing business at the stock yards, re-

ceiving, buying and selling and handling live

stock from different states. The court below
treated the agreement as being made "to con-

trol and monopolize the entire business of

buying and selling live stock at the Kansas
City stock yards. It is clearly a combina-
tion to restrict, control and monopolize that

class of trade and commerce." But the su-

preme court treated the agreements as in

effect operating "in furtherance of .and in

aiding commerce by providing for it facilities

couvtuiences, privileges or services, but which

do not directly relate to charges for its trans-

portation or to any other trade form of in-

terstate commerce."
This distinction and its reasoning is diffi-

cult to follow in the light of other decisions

made by it upon the act, but the opinion

concludes: "It follows from what has been

said that the complainants have failed to

show the defendants guilty of any violations

of the act of con?ress, because it does not ap-

pear that the defendants are engaged in in-

terstate commerce, or that any agreements or

contracts made by them and relating to the

conduct of their business are in restraint of

any such commerce. Whether they refused

to transact business which is not interstate

commerce, except with those who are mem-
bers of the exchange and whether such re-

fusal is justifiable or not, are questions not

open for discussion here. As defendants' ac-

tions or agreements are not a violation of the

act of congress, the complainants have failed

in their case, and the order for the injunc-

tion must be reversed."

In Anderson v. U. S., 171 U. S. 604, 19

Sup. Ct. 50, 43 L. Ed. 300, the question in-

volved was the legality of a live stock ex-

change composed of the purchasers of cattle

(whereas In the Hopkins Case the members
of the association were commission men
merely), and it was alleged that the members
of the exchange in the Anderson Case unlaw-
fully and oppressively refused to purchase

cattle from a member who dealt with an-

other member of the stockyards, not a mem-
ber of the exchange. The agreement was
held valid mainly ui)on the ground that it

did not, upon its face, operate as a restraint

upon interstate commerce and there was no
evidence to show that it did so in fact. In
determining that the agreement was not in

restraint of interstate trade, the court said:

"It has already been stated in the Hopkins
case, above mentioned, that in order to come
within the provisions of the statute the di-

rect effect of an agreement or combination
must be in restraint of that trade or com-
merce which is among the several states, or
with foreign nations. Where the subject

matter of the agreement does not directly

relate to and act upon and embrace inter-

state commerce, and where the undisputed
facts show that the purjwse of the agree-
ment was not to regulate, obstruct, or re-

strain that commerce, but that it was en-

tered into with the object of properly and
fairly regulating the transaction of the busi-

ness in which the parties to the agreement
were engaged, such agreement will be up-

held as not within the statute, where it can
be seen that the character and terms of the
agreement are well calculated to attain the

purpose for which it was formed, and where
the effect of its formation and enforcement
upon interstate trade or commerce Is in any
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event indirect and incidental, and not its

purpose or object."

A contract of a railroad company having
certain connecting lines to be used for its

business is not a violation of the act; Pres-

cott & A. C. R. Co. V. R. Co., 73 Fed. 438.

This case does not present the question of

what would be the effect of an agreement in

the interchange of business to the exclusion of

other lines In order to control interstate com-
merce, but only follows out the doctrine that

the railroad company not being bound to

contract for carriage beyond its own line

may make a selection among different agen-

cies for that work; Atchison, T. & S. F. R.

Co V. R. Co., 110 U. S. 667, 4 Sup. Ot. 185, 28
L. Ed. 291 ; and may make certain discrimina-

tions between certain connecting lines with
respect to demanding prepayment of frfeight

or refusing to advance charges In the case
of some connecting lines and not of others;

Gulf, C. & S. F. R. Co. v. S. S. Co., 86 Fed,

407, 30 C. C. A. 142. The same general prin-

ciple was applied to express companies;
Southern Indiana Exp. Co. v. Exp. Co., 92
Fed. 1022, 35 C. C. A. 172.

The legal remedy under the act is not af-

fected by the dissolution of an illegal com-
bination pending an appeal In a case brought
against It; U. S. v. Freight Ass'n, 166 U. S.

290, 17 Sup. Ct. 540, 41 L. Ed. 1007.

In a case arising under the Sherman act,

congress is authorized by the constitution to

confer upon any federal court jurisdiction

to summon the proper parties to a suit to a
hearing and decree wherever they reside or
are found within the national dominion of
the nation, although beyond the limits of the
district of the court; U. S. v. Oil Co., 152
Fed. 290.

It was held In Northern Securities Co. v.

U. S., 193 U. S. 197, 24 Sup. Ct. 436, 48 L.

Ed. 679, that the act is violated as well })y

a corporate combination as by a voluntary
association, and thereby was ended a some-
what generally accepted but (as now held)

erroneous opinion which led to the adoption
of corporate fusion as a refuge from the set-

tled decision as to the illegality of the vol-

untary combinations and trusts. Probably
nowhere can there be found a more lucid

statement of the construction of the act, be-

fore then generally accepted, as to the safety
of the incorporated combination than in the

dissenting opinion of Holmes, J.

In Swift & Co. V. U. S,, 196 TJ. S. 375, 25
Sup. Ct. 276, 49 L. Ed. 518, a combination
of packers, having for its purpose the avoid-

ance of competition and control both of pric-

es and credit to dealers, was held illegal.

So also in Continental Wall Paper Co. v.

Louis Voight & Sons Co., 212 U. S. 227, 29

Sup. Ct. 280, 53 L. Ed. 486, a combination of

the same character respecting wall paper was
held illegal under the act, and the illegality

was held to be a valid defence in an action

for merchandise bought under such agree-

ment; and in W. W. Montague & Co. v.

Lowry, 193 U. S. 38, 24 Sup. Ct. 307, 48 L. Ed.

608, a similar combination of manufacturers
of tiles, mantels and grates was held illegal

and a recovery by a person injured was sus-

tained under Sec. 7 of the act.

In Loewe v. Lawlor, 208 U. S. 274, 28 Sup.

Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815, a
combination of trade-unionists to conduct a
boycott was held to be within the act, and so

it was said, was any combination whatever
which essentially obstructs the free flow of

interstate commerce or restricts the liberty

of a trader to engage In it.

Acts done in a foreign country are not
punishable under the act, though they might
be if done here; American Banana Go. v.

Fruit Co., 213 V. S. 347, 29 Sup. Ct. 511, 53
L. Ed. 826, 16 Ann. Cas. 1047.

Three other cases, cited supra, may be
properly enumerated as completing the Ust
of Supreme Court decisions which should
be read in order to gain an accurate under-
standing of the state of the law as construed
by that court up to the beginning of the
year 1911. These cases were all of exchanges
of some sort, In all of which the transactions
were held not to be within the anti-trust act,

mainly as not showing restraint of interstate

commerce; Hopkins v. U. S., 171 V. S. 578,

19 Sup. Ot. 40, 43 L. Ed. 290; Anderson v.

U. S., 171 U. S. 604, 19 Sup. Ct. 50, 43 L. Ed.

300; Board of Trade of Chicago v. Stock Co.,

198 U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031.

Taking the cases as a whole in addition to

points stated and not here repeated, they
established the constitutionality of the act

and that it embraces railroads; the illegality

of any direct restraint of Interstate trade,

whether reasonable or unreasonable, or

whether it destroy or affect competition
among members of the conblnation as well

as of strangers to it. What Is a direct re-

straint is frequently a leading question, and
while It must be to some extent substantial

and a proximate result of the combination,
no rule has been established to determine
whether it is either; each case must stand
or fall by its own circumstances. It Is

enough to invalidate the agreement that it

gives power to control prices, whether it ac-

tually raises them or not; and the restraint

forbidden need not amount to total suppres-

sion, but merely decrease of competition.

The act embraces corporations, private manu-
facturers and dealers. These conclusions are

gathered from a consideration of the whole
line of cases cited, but a good summary of

previous decisions is given in the opinion of

the court in the Northern Securities Co. v.>

U. S., supra.

There is no substantial change in the

points established, except that created by the

cases of Standard Oil Co. v. U. S., 221 U. S.

1, 31 Sup. Ct. 502, 55 L,. Ed. 619, 34 L. R. A.

(N. S.) 834, Ann. Cas. 1912D, 734, and U. S. v.

Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632,1.
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55 L Ed. 663, in which it is held that the
words "restraint of trade" in the Sherman
act are used in their common law sense and
are to be read so as to make the first and
second sections of the act prohibit only un-
reasonable or undue restraints of interstate

trade or attempts to monopolize the same in

any and every form.

Both corporations were held to be guilty of

an unreasonable restraint of trade and to

be illegal combinations under both the first

and second sections of the act. The opinion

of the court in the first case contains an ex-

tended argument to sustain the position that
unless a combination amounts to an unrea-
sonable restraint of trade it is not invalid

under the act, .although, as the particular

case under consideration is held to be unrea-

sonable. It is forcibly suggested by Harlan,
J.', in his dissenting opinion in the second
case, that as, under any construction of the

act, the combination was held unlawful, the

discussion of what might have been the re-

sult if it were held reasonable is ohiter dic-

tum. The opinion in the first case, reaf-

firmed in the second, goes at length into the

discussion of the common law rule as to re-

straints which as appears in this 4itle was so

well settled that a simple statement that the
statute was to be construed as applying to in-

terstate trade, the common law rules and
definitions as to restraints and monopolies
would seem to have accomplished the appar-
ent purpose of the decision.

In addition to the discussion of the effect

of reasonable restraints, which was, under
the view taken in either case, unnecessary,

the striking feature of the opinions in these

cases is the effort "to show that the construc-

tion was not in conflict with prior decisions."

It is thus characterized by an extremely
friendly critic who approves of the decision as

one which, if frankly admitted to be "a sub-

stantial change from the previous interpreta-

tion," it would be, "under all the circum-
stances, not sufllcient reason for withholding
general approval." The quotations are
from an analysis of the two opinions by
Robert L. Raymond in 25 Harv. L. Rev.
31, which supplements a paper by the same
author on "The Federal Anti-Trust Act,"
in 23 id. 353. This writer says in the later

of these papers, at page 43: "It is not
necessary to discuss former cases, nor to

quote from opinions of the court to show
that the rule previously adopted was that
all direct or substantial restraints of com-
petition, whether reasonable or not, are ille-

gal. The fact is obvious from a study of the
previous cases, and it is not worth while to

emphasize it."

The truth of this statement of the result

of the decisions is readily verified by ref-

erence to the original statement by the court
of its construction of the act in the Trans-
Missouri Freight Case, as quoted in the dis-

senting opinion ttierein, of White, J., , who

proceeded to controvert it in a discussion of

the common law rule and the policy of not

construing the act as an extension of it. He
has continued his dissent, expressed from
time to time with the remarkable ability and
force which always characterizes his opin-

ions, until at length he has been able to for-

tify them with a majority of the court. That
he recognized that the law had been settled in

opposition to his views clearly appeared when
in his dissenting opinion in the Northern Se-

curities Case, 193 U. S. at page 373, 24 Sup.

Ct. 436, 48 L. Ed. 679, he thus replied to the

suggestion that it did not follow that such

power as was deprecated "would ever be ex-

erted by congress" by this statement of the

law as determined: "The first suggestiou

is at once met by the consideration that it

has been decided by this court that, as the

anti-trust act forbids any restraint, it there-

fore embraces even reasonable contracts or
agreements."
Even the briefest statement of the accept-

ance by the courts of the doctrine that the

Sherman Act was not a mere application of

the common law to interstate trade would be
utterly beyond present limits, but it Is prop-

er. If not necessary. In connection with the
cases of 1911 to note what nearly all of the
judges who then concurred in those decisions,

had before that judicially declared to be the
law.

In his dissenting opinion in the Northern
Securities Case, Holmes, J., said that the
statute "hits 'every' contract or combination
of the prohibited sort, great or small," (the

quotation niarks are his) and that the natural
Inclination to assume that It was directed
against certain great combinations cannot be
carried out. And in the same opinion he said

of the Joint Traffic and Trans-Missouri
Freight Cases : "I accept those decisions ab-

solutely, not only as binding upon me, but as
decisions which I have no desire to criticise

or abridge."

In U. S. V. Addyston Pipe & Steel Co., 54
V. S. App. 723, 85 Fed. 271, 29 O. C. A. 141,
46 L. R. A. 122, Taft, J. (with the concurrence
of Harlan, J., then, and Lurton, J., later, in
the supreme court) said, In answer to the con-
tention that the combination would have
been valid at common law, that it was suffi-

cient to point to the decision in the Trans-
Missouri Freight Case, "In which it was held
that contracts In restraint of Interstate trans-
portation were within the statute, whether
the restraints would be regarded as reasona-
ble at common law or not." On appeal this
question was not raised or referred to, but
the decree was affirmed with a restriction
of the injunction to interstate trade, correct-
ing a supposed inadvertence.

Lurton, J., speaking directly for himself,
said that the supreme court cases made it

clear that the legality of a contract as im-
posing only reasonable restraint was not a
defence against an action undeir the Sherman
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Act upon a contract whose dominant purpose
was a direct restraint of interstate trade;
Atlanta v. Pipeworks, 127 Fed. 23, 61 C. C.
A. 387. 64 L. R. A. 721.

Of the members of the court who sat in the
Standard Oil and Tobacco Cases, Justices

Hohnes, White, Harlan, Day and McKenna
concurred (at least did not dissent) in the

statement of Fuller, C. J., in the opinion of

the court in Loewe v. Lawlor, supra, which
cited the Trans-Mo. Freight, Joint Traffic

and Northern Securities Cases as holding
"that the anti-trust law has a broader ap-

plication than the prohibition of restraints

of trade unlawful at common law." The first

named case is quoted as replying to the as-

sertion that such agreements as that under
consideration wfere not void at common law,

that "the answer to the statement now is to be
found in the terms of the statute under con-

sideration," and the last case, it is said, de-

clares "Illegal every contract, combination, or
conspiracy, in whatever form, of whatever na-

ture, and whoever may be parties to it, which
directly or necessarily operates in restraint of

trade or commerce among the several states."

In Chesapeake & O. F. Co. v. U. S., 115
Fed. 610, 53 C. C. A. 256, Day, J. (then a cir-

cuit Judge), in an opinion concurred In by
Lurton and Severens, JJ., stated his under-
standing of the decisions to be that at com-
mon law only contracts in unreasonable re-

straint of trade were non-enforceable, but
that the act of congress prohibited "all con-
tracts in restraint of trade. It has not left

to the courts the consideration of the question
whether such restraint is reasonable or un-
reasonable, or whether the contracts would
have been illegal at common law or not. The
act leaves for consideration by judicial au-
thority no question of this character, but all

contracts and combinations are delared il-

legal if in restraint of trade or commerce
among the states," citing the Trans-Mo.
Freight Case, the Joint Traffic Case, and the
Addyston Pipe Case.

To this enumeration of six out of nine Jus-
tices who sat in the Standard Oil and Tobac-
co Cases whose previous judicial opinions
have been cited, it should be added that Van
Devanter, J., sat in the first Of these cases
below and concurred in the opinion of the
court by Sanborn, J. (in which Hook and
Adams, JJ., also concurred), to the effect

that if the necessary effect of a contract, com-
bination, etc., is to restrict free competition
in interstate or foreign commerce, "it is a con-

tract, combination or conspiracy in restraint

of that trade, and It violates the law. The
parties to it are presumed to intend the in-

evitable result of their acts, and neither their

actual intent nor the reasonableness of the

restraint Imposed may withdraw It from
the denunciation of the statute." U. S. t.

Oil Co., 173 Fed. 177.

Thus it appears that of the justices who
concurred in the Standard Oil and Tobacco

decisions, Hughes and Lamar, JJ., seem-
alone to have approached the cases as res

integrcu

It may be added to this judicial history
(which seems essential to a proper under-
standing of these' much discussed decisions)

that in the Tobacco Case, tried below, before
Lacombe, Coxe, Ward and Noyes, JJ., it was
said that the Sherman act as construed "by
successive majorities of the supreme court,"

condemns every combination in restraint of
interstate trade which by its necessary oper-

ation destroys or resti'iets competition. One
opinion expresses a doubt whether the su-

preme court may not have gone too far and
construed too broadly, and suggests that pos-

sibly it should be amended to confine the
illegality to "unreasonable restraint," and
concludes, "but these are all legislative, and
not judicial questions;" U. S. v. Tobacco 06.,'

164 Fed. 700.

In this connection It Is worth while to note
the Impression made upon eminent English
law writers respecting the construction of the
Sherman act in the Trans-Missouri Freight
Ass'n and Traffic Ass'n cases. The subject
of combinations in the law of England and
other countries was critically considered In

the "Report of a Royal Commission on Ship-

ping Rings," a term applied to sea carriage

combinations of ship owners. The report con-

tains papers on the subject by Rt. Hon. Ar-
thur Cohen, K. C, the chairman of the com-
mission, and Sir John MacdonelL Mr. Cohen
says: "It was held by a majority of the su-

preme court in the Important case of U. S. v.

Freight Ass'n, 1C6 U. S. 290 [17 Sup. Ct. 540,

41 L. Ed. 1007], that the Sherman act applies

equally to all contracts tending to create a
monopoly, whether or not they are reasonable

or whether or not they are unlawful at com-
mon law." (Italics In the original.)

Sir John Macdonell says : "As to the Sher-

man act, the supreme court has held that it

is directed not merely against contracts or
combinations In restraint of trade which are

unreasonable. 'All contracts are Included in

such language, and no exception can be added
without placing In the Act that which has

been omitted by congress.' (U. S. v. Trans-
Missouri Freight Ass'n, 166 U. S. 328 [17 Sup.

Ct 540, 41 L. Ed. 1007].) The supreihe court

has in terms stated that this act applies to

'every contract, combination, or conspiracy,

in whatever form, of whatever nature, and
whoever may be parties to it, which directly

or necessarily operates in restraint of trade

or commerce among the several States or

with foreign nations,' and that 'the act Is

not limited to restraints of inter-state and
international trade that are unreasonable in

their nature, but embraces all direct re-

straints imposed by any combination, conspir-

acy, or monopoly upon such trade or com-

merce' (Northern Securities Co. v. U. S., 193

U. S. 331 [24 Sup. Ct 436, 48 L. Ed. 679], Har-

lan, J.)." Then after stating that there was-
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no decision expressly upon the point whether
a contract to give a "deferred rebate" would
be a breach of the act, and after referring to

some American authority that it might not

be such if the restraint were reasonable, this

conclusion is reached: "Without venturing

to state a decided opinion upon a question

still open, it seems most probable that such

contract, if carried out by a combination of

ship-owners and if in any way restraining

trade, would come within the Sherman act."

10 Journ. Soc. of Comp. Legislation 144, 149,

170,

There have been some allusions to the

Standard Oil and Tobacco Cases by the su-

preme court since they were decided. In U. S.

v. R. Ass'n, 224 U. S. 3S3, 395, 32 Sup. Ct. 507,

56 L. Ed. 810, it is said that whether it is

a facility in aid of interstate commerce or an
unreasonable restraint forbidden by the act

of congress, as construed and applied in

those cases, "will depend upon the intent to

be inferred from the extent of the control

thereby secured over instrumentalities which
such commerce is under compulsion to use,

the method by which such control has been

brought about, and the manner in which
that control has been exerted." And again

in the same case the court quoted from
the Standard Oil Case that it must not

be overlooked in applying a remedy "that

injury to the public by the prevention of

an undue restraint on, or the monopoliza-

tion of trade or commerce is the founda-
tion upon which the prohibitions of the

statute rest, and moreover that one of the

fundamental purposes of the statute is to

protect, not to destroy, rights of property."

In U. S. V. R. Co., 226 U. S. 61, 86, 33 Sup.

Ct 53, 57 L. Ed. 124, a quotation was made
from the Standard Oil Case to the effect that

"it was deemed essential by an all-embracing

enumeration to make sure that no form of

contract or combination by which an undue
restraint of Interstate or foreign commerce
was brought about could save such restraint

from condemnation." And both cases were
cited to the effect that if the act complained
of contravened the provisions of the anti-

trust act, it was no defence to say that it was
legal in the state where made and within

corporate powers conferred by state author-

ity. In the same case citations of similar

cases were made with respect to the remedy
to be applied.

In U. S. V. Reading Co., 226 U. S. 324, 369,

33 Sup. Ct 90, 57 L. Ed. 243, the Standard
Ojl Case was cited to the point that the act

did not forbid or restrain the power to make
normal and usual contracts, and that the

words "restraint of trade" should be given

a meaning that would not destroy the indi-

vidual right of contract and render difficult

if not impossible any movement of trade in

the character of interstate commerce, the

free movement of which it was the purpose

of the statute to protect.

In U. S. V. R. Co., 226 U. S. 470, 474, 33

Sup. Ct 162, 57 L. Ed. 306, it was said that

the Standard Oil and Northern Securities

Cases were not, in view of the different sit-

uation, to be followed in reorganizing the

constituent parts of the combination therein

declared to be unlawful.

In U. S. V. Patten, 226 U. S. 525, 542, 33

Sup. Ct 141, 57 L. 'Ed. 333, 44 L. R. A. (N.

S.) 325, the Standard Oil Case is quoted as

authority for the position that a conspiracy

to corner a staple commodity which is nor-

mally the subject of interstate commerce, is

a violation of section I of the statute, thus:

"The context manifests that the statute was
drawn in the light of the existing practical

conception of the law of restraint of trade,

because it groups, as within that class, not

only contracts which were in restraint of

trade in the subjective sense, but all con-

tracts or acts which theoretically were at-

tempts to monopolize, yet which in practice

had come to be considered as in restraint of

trade in a broad sense." And again in the

same case, both the former cases were cited

to sustain the proposition that the conspir-

acy in question was a violation of the anti-

trust act, because it tended to inflict public

injury.

In Nash v. U. S., 229 U. S. 373, 376, 35
Sup. Ct 780, 57 L,. Ed. 1232, both cases are

said "to have established that only such con-

tracts and combinations are within the act

as, by reason of intent or the inherent nature

of the contemplated acts, prejudice the pub-

lic interests by unduly restricting competi-

tion or unduly obstructing the course of

trade."

In connection with the supposed overrul-

ing of the Txans-Missouri Freight Case in the

Standard Oil Case, an allusion to the former

in a subsequent case is of importance.

In Standard Sanitary Mfg. Co. v. U. S.,

226 D. S. 20, 49, 33 Sup. Ct. 9, 57 L. Ed. 107,

a case decided after the Standard Oil Case,

the court refers to V. S. v. Freight Ass'n, 166

U. S. 290, 17 Sup. Ct 540, 41 L. Ed. 1007, as an
authority and makes this emphatic statement
with respect to the efficiency of the Sherman
law in which it says there "is a limitation of

rights, rights which may be pushed to evil

consequences and therefore restrained. This
court has had occasion in a number of cases

to declare its principle. Two of those cases

we have cited. The other's it is not necessary

to review or to quote from except to say

that in the very latest of them the compre-
hensive and thorough character of the law is

demonstrated and its sufficiency to prevent

evasions of its policy 'by resort to any dis-

guise or subterfuge of form,' or the escape

of its prohibitions 'by any indirection.' U.

S. V. Tobacco Co., 221 U. S. 106, 181 [31 Sup.

Ct. 632, 55 U Ed. 663]. Nor can they be evad-

ed by good motives. The law is its own
measure of right and wrong, of what it per-

mits or forbids, and the judgment of the
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courts cannot be set up against it In a sup-

posed accommodation of its policy with the

• good intention of parties, and it may be, of

some good results. U. S. v. Freight Ass'n,

166 U. S. 290 [17 Sup. Ct. 540, 41 L. Ed. lOOT];

Armour Packing Co. v. U. S., 209 V. S. 56,

62 [28 Sup. Ct. 428, 52 L. Ed. 681]."

It has been held in cases involving the con-

struction of the act that under section 7, a

private person -has no remedy In equity, but

only an action at law; Block v. Distributing

Co., 95 Fed. 979; Southern Indiana Exp. Co.

V. Exp. Co., 88 Fed. 659; and that an action at

law will lie for damages caused by a combina-

tion illegal under the act ; W. W. Montague

& Co. V. Lowry, 193 U. S. 38, 24 Sup. Ct.

307, 48 L. Ed. 608; Lowry v. Grate Ass'n, 106

Fed. 38; but the action can only be main-

tained by the person who actually suffers

damage; Ames v. Tel. Co., 166 Fed. 820; and
the complaint need only state facts showing

that the defendant committed, one or more of

the ofEenses condemned by the act, to the in-

jury of the plaintiff; People's Tobacco Co. v.

Tobacco Co., 170 Fed. 396, 95 C. C. A. 566. A
combination, to be within the act, need not in

terms relate to interstate commerce, if Its

purpose and eflfeet are necessarily to restrain

it ; Gibbs v. McNeeley, 118 Fed. 120, 55 C. C.

A. 70, 60 L. R. A. 152 ; and if the necessary

effect of a combination is but incidentally and

indirectly to restrain interstate commerce,

while its chief result is to foster the trade and

increase the business of the contracting par-

ties, "It does not fall under the ban of the

act"; Sanborn, J., in Union Pac. Coal Co. v.

U. S., 173 Fed. 737, 97 0. C. A. 578; Virtue v.

Package Mfg. Co., 179 Fed. 115, 102 C. C. A.

413; Whitwell v. Tobacco Co., 125 Fed. 454,

60 C. C. A. 290, 64 L. R. A. 689
;" Hopkins v.

U. S., 171 U. S. 578, 19 Sup. Ct. 40; 43 U Ed.

290; Field v. Pav. Co., 194 U. S. 618, 24 Sup.

Ct. 784", 48 li. Ed. 1142; it must be the domi-

nant purpose of the contract and not a merely

insignificant and incidental Interference; Cin-

cinnati, P., B. S. & P. P. Co. V. Bay, 200 U.

S. 179, 26 Sup. Ct. 208, 50 L. Ed. 428.

It has been held: that "trade" and "com-

merce" are synonymous, and that "monop-

olize" means to engross or control the mar-

ket; U. S. v. Patterson, 55 Fed. 605; that

the act did not apply to restraint of inter-

state commerce by a state; Lowenstein v.

Evans, 69 Fed. 908; but that a municipal

corporation Is a person within the meaning

of sections 7 and 8; Chattanooga F. & P.

Works V. Atlanta, 203 U> S. 390, 27 Sup. Ct.

65, 51 L. Ed. 241.

The act of February 12, 1913, provides

that every combination, etc., shall be void if

made between two or more persons or corpo-

rations, either of whom, as principal or

agent, has engaged in importing any article, if

it is in restraint of trade or to increase the

market price of any imported article or of

any manufacture into which such article is in-

tended to enter. The act prescribes a penalty

of fine or imprisonment or either and for a
seizure of the property by the United States.

The act of March 4, 1913, provides that

the sums thereunder appropriated shall not

be expended in the purchase of steel, ma-
chinery, etc., from any corporation, etc.,

which has combined to monopolize interstate

or foreign commerce.
By act of August 24, 1912, no vessel en-

gaged in the coastwise or foreign trade of

the United States shall be permitted to en-

ter or pass through the Panama Canal if

owned, chartered or controlled by any per-

son or company doing business in violation

of the. anti-trust act of July 2, 1890. Suit

may ibe brought by any shipper or the At-

torney General of the United States. Ques-
tions of fact may be determined by any
court of the United States having competent
jurisdiction in any cause to which the own-
ers or operators of such ships may be parties.

See Teadb Commission, Fedebal; Act of

Oct. 15, 1914 (Clayton Act).

A patentee has the right to reserve to him-
self, as part of his monopoly, the control of

the price at which dealers may retail the

patented product to buyers; The Fair v. Mfg.

Co., 166 Fed. 117, 92 C. C. A. 43. The owner
of a patented article can charge such price as
he may choose and sell It upon condition that

the buyer on a resale shall charge, a certain

price for such article; Bement v. Harrow Co.,

186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058.

Any conditions which are not in their very

nature illegal in regard to patent property,

imposed by the patentee, and agreed to by
the licensee, for the right to manufacture or

sell the article, are valid ; and the fact that

the conditions in the contracts keep up the

monopoly does not render them illegal. The
prohibitidn imposed upon the licensees in this

case was a reasonable one, which excluded

them from making such articles (here har-

rows) as were made by others who were man-
ufacturing and selling other machines under

other patents. But it would be unreasonable

to prohibit them from using any patents le-

gally obtained by them and not infringing pat-

ents owned by others. It was also held that

there was nothing which violates the Sher-

man act In the agreement that the patent

owner would not license any other person to

manufacture or sell any harrow of the pecu-

liar style and construction then used or sold

by the licensees: id.

Contracts by which a number of patents

covering similar inventions are assigned by

the several owners to one of the partigs,

which grants licenses under them to all the

others, are not violations of the Sherman act,

because of provisions intended to protect and

keep up the patent monopoly; U. S. Consol.

S. R. Co. v. Griffin & Skelley Co., 126 Fed. 364,

61 C.C. A. 334. To the same effect, although

all the manufacturers of the article in the

United States were licensees; Indiana Mfg.

Co. V. Threshing Mach. Co., 154 Fed. 365, 83

O. O. A. 343.
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A system of contracts between the owner of

a patent for rubber-tire wheels and its li-

censees, fixing uniform prices and the per-

centage of the whole output which should be
made and sold by each licensee, and providing

that the business of all should be supervised

by commissioners appointed by the licensor,

is not rendered invalid by a provision for the

accumulation of a fund by them to use in the

purchase of tires from any or all of the li-

censees which should be sold to the trade to

the best interest of all licensees; Rubber
Tire Wheel Co. v. Rubber Works Co., 154 Fed.

358, 83 C. C. A. 336.

Complainant sold his patented machine
with a license restriction that it should only

be used in connection with certain unpatented
articles made by him. With knowledge of

such license agreement, defendant sold to the

vendee of the patented machine an unpatented
article described in the license restriction; it

was held that defendant's act constituted

contributory infringement of the patent, and
that while an absolute and unconditional sale

operates to pass the patented article outside

of the"boundaries of the patent, a patentee,

by a conditional sale, may so restrict the use

of his vendee within specific boundai-ies of

time, place or method as to make prohiMtP'

uses outside of those boundaries an infringe-

ment ; Henry v. A. B. Dick Co., 224 U. S. 1,

32 Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas.

1913D, 880. A patentee may not by notice

regulate the price at which future sales of the

patented article may be made, such article

being in the hands of a retailer by purchase
from a jobber who has paid the agent of the

patentee the full price asked for the article

sold; Bauer v. O'Donnell, 229 U. S. 1, 33

Sup. Ct. 616, 57 L. Ed. 1041.

. A trade agreement involving the right of

all parties thereto to use a certain patent,

which transcends the right to a monopoly
of the patent and controls the output and
price of goods to all those using the patent,

is illegal under the Sherman act. While
rights conferred by patents are definite and
extensive, they do not give a universal li-

cense against positive prohibitions any more
than any other rights do. A trade agree-

ment under which manufacturers, formerly
competitive, combined and restricted them-
selves to certain rules and regulations among
others limiting the output of their product
and quantity, vendees and price, was held
Illegal under the act; Standard* Sanitary
Mfg. Co. v. U. S., 226 U. S. 20, 33 Sup. Ct.

9, 57 L. Ed. 107, distinguishing Bement v.

Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747,

46 Li. Ed. 1058, and Henry v. A. B. Dick Co.,

224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645,
Ann. Cas. 1913D, 880, supra.

The owner of a copyright cannot qualify
future sales by his vendee or limit or restrain
future sales at a specified price, and a notice
in the book that a sale at a different price
will be treated as an infringement is invalid.

There are differences between the patent and
copyright statutes in the extent of the protec-

tion granted by them and the rights of a

patentee are not necessarily to be applied as

an analogy to those under a copyright; Bobbs-

Merrill Co. v. Straus, 210 U. S. 339, 28 Sup.

Ct. 722, 52 L. Ed. 1086.

Neither the patent statute nor the copy-

right act was intended to authorize agree-

ments in unlawful restraint of trade ; Straus

V. Publishers' Ass'n, 231 U. S. 222, 34 Sup.

Ct. 84, 58 L. Ed, 192, where it was held that

agreements between book publishers and
sellers restricting the sales to booksellers

only who would maintain the price of copy-

righted books and would not sell to any one
who would cut the price, went beyond any
fair and legal means to protect prices and
was manifestly illegal under the Sherman
act and that It was not justified as to copy-
righted books under the copyright act.

A system of contracts between manufactur-
ers and wholesale and retail merchants, by
which the manufacturers attempted to con-
trol the prices for all sales by all dealers,

wholesale or retail, whether purchasers or
subpurchasers, eliminating aU competition
and fixing the amount which the consumer
should pay, is in restraint of trade and in-

valid both at common law and, so far as it

affects interstate commerce, under the Sher-

man act. Such agreements are not excepted
from the general rule because they relate to

proprietary medicines manufactured under a
secret process but not under letters patent;
nor is a manufacturer entitled to control
prices on all sales qf his own produdts in re-

straint of trade. The bill was filed to enjoin

price cutting and to enjoin the defendant
from inducing regular customers of the plain-

tiff to break their contract with the plaintiff

;

Dr. Miles M. Co. v. John D. Park & Sons Co.,

220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502
(Holmes, J., dissented, saying: "I cannot be-
lieve that in the long run the public wiU
profit by this court permitting knaves to cut
reasonable prices for some ulterior purpose
of their own and thus to impair, if not to de-
stroy, the production and sale of articles

which it is assumed to be desirable that the
public should be able to get"). To the same
effect, John D. Park & Sons Co. v. Hartman,
153 Fed. 24, 82 C. C. A. 158, 12 L. R. A. (N. S.)

135.

The owner of a secret process is not pro-
tected by law in his secret, but he may pro-

tect himself by contract against its disclosure

by one to whom it was communicated in confi-

dence, or restrict its use by such person, and
such contracts are not in restraint of trade;
id., 153 Fed. 24, 82 C. C. A. 158, 12 L. R. A.
(N. S.) 135. See Teade Secret.
An infringer of a patent cannot defend in a

suit in equity by setting up a violation of the
Sherman act in the acquisition and manage-
ment of the patents by the complainant;. Otis
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Elevator Co. v. Geiger, 107 Fed. 131; nor can
the infringer of a trademark; Northwestern
Consol. M. Co. V. William Callam & Son, 17T
Fed. 785;

A party to an illegal combination Is not
thereby deprived of his right of action upon
a contract in itself legal; The Charles v.

Wisewall, 74 Fed. 802; Connolly v. Sewer
Pipe Co., 184 U. S. 540, 22 Sup. Ct. 431, 46 L.

Ed. 679; Continental W. P. Co. v. Louis Volght

& Sons Co., 212 U. S. 227, 29 Sup. Ct. 280, 53

L. Ed. 486.

There being no federal statute of limita-

tions applicable to section 7 of the Sherman
act, suits under it are subject to the state

statutes; Atlanta v. Pipe Co., 101 Fed. 900.

In actions for treble damages under section

7, the parties are entitled to, a jury trial;

Meeker v. R. Co., 162 Fed. 354. Acts commit-
ted without the territory of the United States

are not violations of the act; American Ba-
nana Co. V. Fruit Co., 213 U. S. 347, 29 Sup.
Ct. 511, 53 L. Ed. 826, 16 Ann. Cas. 1047. One
member of an unlawful combination cannot
have relief in equity against other persons
who interfere with its illegal purppse, since he
does not come in with clean hands; Dela-
ware, L. & W. R. Co. V. Frank, 110 Fed. 689;

but any one or more members of a combina-
tion in violation of the act may be sued under
section 7, for s^-les at an excessive price

whether he or they made the sale or not;

Chattanooga F. & P. W. v. Atlanta, 203 U. S.

390, 27 Sup. Ct. 65, 51 L. Ed. 241, affirming

Atlanta v. Pipeworks, 127 Fed. 23, 61 C. C. A.

387, 64 L. R. A. 721, which reversed Atlanta
v. Pipe Co., 101 Fed. 900.

The act applies to combinations of laborers;

Workingmen's A, Council v. U. S., 57 Fed. 85,

6 C. C. A. 258; Waterhousie v. Comer, 55 Fed.

150, 19 L. R. A. 403; Loewe v. Lawlor, 208 U.
S. 283, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann.
Cas. 815; contra, U. S. v. Patterson, 55 Fed.
€05; and it gives jurisdiction of torts com-
mitted by laborers in strikes; Thomas v. R.

Co,, 62 Fed. 803; In re Certain Merchandise,
64 Fed. 577 (but in reviewing this decision the
supreme court withheld any expression of
opinion on this point; In re Debs, 158 U. S.

577, 15 Sup. Ct. 900, 39 L. Ed. 1092). The
right of action at law has been sustained

where one corporation Laving obtained control

,of two other independent companies, used It

to the damage of a rival business concern;

Monarch Tobacco Works v. Tobacco Co., 165
Fed. 774; a combination to restrict produc-
tion of woodenware and increase prices was
held illegal both under the act and at com-
mon law, and the contract was held not en-

forceable; Cravens v. Carter-Cfume Co., 92
Fed. 479, 34 C. C. A. 479 ; as also were com-
binations to advance the prices of a manu-
factured article by parcelling out territory to

restrict competition ; Addyston P. & S. Co. v.

U. S., 175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed.

136; or by agreement to sell only to members

of a dealers' association except at higher pric-

es; W. W. Montague & Co. v. Lowry, 193 U.
S. 38, 24 Sup. Ct. 307, 48 L. Ed. eds. A com-
bination of thirty-five factories in twelve
states was held unlawful, but, because It

would contribute towards completing it, the

appointment of a receiver was refused;

American B. & M. Co. v. Klotz, 44 Fed. 721.

Contracts held void under the act : A stip-

ulation in a sale of books not to sell at less

than the publisher's price; Bobbs-Merrill Ca
v; Straus, 139 Fed. 155; a combination by a
drug trust to fix an arbitrary minimum price

tor retailers; Loder v. Jayne, 142 Fed. 1010;

Jayne v. Loder, 149 Fed. 21, 78 C. C. A. 653,

7 L. R. A. (N. S.) 984, and note, 9 Ann. Cas.

294; an effort by the proprietor of a secret

formula to prevent the sale of the medicine

at less than the price fixed by him; John D.

Park & Sons Co. v. Hartman, 153 Fed. 24, 82

C. C. A. 158, 12 L. R. A. (N. S.) 135; the pur-

chase of a large block of stock and securing

proxies to control a competitive company;
Blgelow V. Min. Co., 167 Fed. 704 and 167
Fed. 721, 94 C. 0. A. 13 ; an agreement be-

tween the owners of different patents which
so operated as to restrain all competition be-

tween them in the sale of the patented arti-

cles; Blount Mfg. Co. V. Mfg. Co., 166 Fed.

555.

The act was not violated by a discrimina-

tion In favor of certain railroads in accepting

through freight ; Prescott & A. C. R. Co. v. R.

Co., 73 Fed. 438; rules of a local live stock

exchange regulating rates of commissions and
prohibiting dealings between members and
non-members were held not to be in restraint

of interstate commerce; Hopkins v. U. S., 171

U. S. 579, 19 Sup. Ct. 40, 43 L. Ed. 290; An-
derson V. U. S., 171 U. S. 604, 19 Sup. Ct. 50,

43 Xj. Ed. 300 (these decisions have been criti-

cized as applications by the Supreme Court

to this act of the doctrine dc minimis non
curat leas; Walker, Hist. Sherm. I^aw 136).

Contracts held to be no violation of the

act: Between a board of trade and the tele-

graph companies to communicate buying

and selling prices to- some members and not

to others; Board of Trade of Chicago v.

Stock Co., 198 U. S. 245, 25 Sup. Ct. 637, 49

L. Ed. 1031, on certiorari to Christie G. & S.

Co. V. Board of Trade, 125 Fed. 166, 61 C. 0.

A. 11, which reversed Board of Trade of Chi-

cago V. Stock Co., 121 Fed. 608; for refusing

to sell merchandise to all persons at the same
price, there being no duty to sell to plaintiff

at any price; Phillips v. Cement Co., 125 Fed.

593, 61 C. C. A. 19; for providing that the

purchaser under a contract of sale of mer-

chandise should not sell or ship it outside of

a given state; id., 125 Fed. 593, 61 C. 0. A.

19; for catching, buying, or selling fish in the

vicinity of certain cities in different states;

Davis V. A. Booth & Co., 113 Fed. 31, 65 U O.

A. 269; for the sale of boats, providing that

the purchaser should refrain for five years

from the business of, trauBportatiou on the
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Ohio river; Cincinnati, P., B. S. & P. P. Co.
T. Bay, 200 U. S. 179, 26 Sup. Ct. 208, 50 L.

Ed. 428; for the sale of a patent upon condi-

tion that, with written consent of a majority
of parties to the license contract, an effort

might be made on behalf of all parties to

crush competition; Rubber Tire Wheel Co. v.

Rubber Works Co., 154 Fed. 358, 83 C. C. A.

336, reversing id., 142 Fed. 531 ;
giving an ex-

clusive privilege of transporting milk over a

certain railroad; Delaware, L. & W. R. Co. v.

Kutter, 147 Fed. 51, 77 C. C. A. 315; a com-
bination of commercial brokerage companies
which, although it bad the effect of suppress-

ing a certain amount of competition in inter-

state business, was substantially an acquisi-

tion of most of the business done at a single

point In one state; Arkansas Brokerage Co.

V. Dunn & Powell, 173 Fed. 899, 97 C. C. A.
454, 35 L. R A. (N. S.) 464.

Indictments have been held insufficient:

Where the restraint was only mutual and
not extraneous ; U. S. v. Greehhut, 50 Fed.
469 (the same conclusion being reached by
three other judges in extradition proceed-

ings; In re Corning, 51 Fed. 205; In re Ter-
rell, 51 Fed. 213; In re Greene, 52 Fed. 104);

where the agreement did not practically create

a monopoly; U. S. v. Nelson, 52 Fed. 646; but
in the Addyston Pipe Case, Taft, J., with
Harlan and Lurton, JJ., concurring, enjoined

merely mutual restraint of a combination as

within the act; U. S. v. Steel Co., 85 Fed. 271,

29 C. C. A. 141, 46 L. R A. 122, reversing id.,

78 Fed. 712, and this was unanimously affirm-

ed by the supreme court in Addyston P. & S.

Co, V. U. S., 175 U. S. 211, 20 Sup. Ct. 96, 44

L. Ed. 136.

Indictments have been sustained under the

act for being a party to a combination in re-

straint of interstate commerce; U. S. v. Cas-

sidy, 67 Fed. 698; against a corporation en-

gaged in Interstate commerce for conspiracy

and against its officers, as being themselves

engaged in interstate commerce by reason of

conducting the corporate business; U. S. v.

MacAndrews & Forbes Co., 149 Fed. 823.

The offenses indictable under the act in-

clude "restraints of trade aimed at compell-

ing third parties and strangers, involuntarily,

not to engage in the course of interstate com-

merce or trade, except on conditions that the

combination imposes" ; U. S. v. Naval Stores

Co., 172 Fed. 455.

On indictment the original conspiracy to

violate the act and the lirst overt act must
have been within the period of the statute of

limitations; U. S. v. Kissel, 173 Fed. 823.

On Indictment for a combination to drive a

dealer out of business by refusing to sell him
coal unless he would conform to directions

about the retail price, the combination must
be proved, as in the absence of it such refus-

al to sell is not unlawful ; Union Pac. C. Co.

T. U. S., 173 Fed. 737, 97 C. C. A. 578. In-

junctions have been granted at the suit of

the United States, against a combination to

regulate the output and fix prices of coaU
where the contract was clearly directed

against interstate commerce; U. S. v. Coke
Co., 46 Fed. 432, 12 L. R. A. 753 (and such

combinations were dissolved; U. S. v. Coal

Dealers' Ass'n, 85 Fed. 252; Chesapeake &
O. F. Co. v. U. S., 115 Fed. 610, 53 C. C. A.

256) ; a combination to arrest the operation

of railroads engaged in Interstate commerce

;

U. S. V. Elliott, 62 Fed. 801 ; and one to pre-

vent competition in the purchase of live stock

for meats; Swift & Co. v. U. S., 193 U. S.

375, 25 Sup. Ct 276, 49 L. Ed. 518, affirming

U. S. v. Swift & Co., 122 Fed. 529.

State Anti-Trust Laws.—Many of the states

have statutes known as anti-trust laws in-

tended to prevent combinations to limit or

control prices and production, which like the

federal anti-trust law declare such combina-
tions illegal and provide for the punishment
of those making them as for a misdemeanor.
In states where there are what might b&
termed general anti-trust laws, there will be
found a strong resemblance between them in

their scope and terms. In those statutes the
offence is described as entering directly or In-

directly into any combination pool, trust, con-

spiracy, agreement, confederation, arrange-

ment, contract or understanding. In all the
statutes heretofore passed, either all or some
of these words are used to express the trans-

action which is forbidden and penalized. In
some of the states, as, for example, Ohio and
Texas, the statute defines a trust and then
proceeds to declare any such to be unlawful
and to provide for proceedings In quo war--
ranto against any corporation or association

which may be guilty of violation of the act
and also for the criminal prosecution of vio-

lators of the act. The exact language of the
Ohio statute on this subject is as follows:

"A trust is a combination of capital, skill or
acts by two or more persons, firms, partner-
ships, corporations or associations of persons,

or of any two or more of them, for either any
or all of the following purposes: 1. To cre-

ate or carry out restrictions in trade or com-
merce. 2. To limit or reduce the production,

or increase or reduce the price, of any com-
modity or merchandise. 3. To prevent com-
petition in manufacturing, making, transpor-
tation, sale or purchase of merchandise, prod-
uce or commodity. 4. To fix at any stand-

ard or figure, ^hereby its price to the public
or consumer shall be in any manner con-
trolled or established, any article or commo-
dity of merchandise, produce or commerce in-

tended for sale, use or consumption in this

state. 5. To make or enter into or execute
or carry • out any contracts, obligations or
agreements of any kind or description, by
which they shall bind or have bound them-
selves not to sell, dispose of or transport any
article or any commodity or any article of
tr&de, use, merchandise, commerce or con-

sumption below a common standard figure or
"fixed value, or by which they shall agree in
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any manner to keep the price of such article,

commodity or transportation at a fixed or

graduated number, or by which they shall

in any manner establish or settle the price of

any article, commodity or transportation be-

tween themselves and others, so as to direct-

ly or indirectly preclude a free and unre-

stricted competition among themselves, or

any purchaser or consumer in the sale or

transportation of any such article or commod-
ity, or which they shall agree to pool, com-

bine, or directly or indirectly unite any in-

terests that they may have connected with the

sale or transportation of any such article or

commodity, that its price might in any way
be affected. Every such trust as is defined

herein is declared to be unlawful, against

public policy and void." And the Texas stat-

ute is, with two or three slight and unimpor-

tant verbal differences, identical. The iden-

tity of the two statutes leads to the almost
necessary conclusion that one was copied

from the otJier. Other states have defined

the term trust, having apparently the same
general ideas in view, although the Missis-

sippi statute includes vrithin its definition "to

issue, own or hold the certificates of any
stock of any trust or combine," to place the

control, to any extent, of business or of the

products or earnings, thereof, in the power
of trustees by whatever name called." Both
of which acts cover transactions legitimate-

ly within the true and original meaning of
the term trust. This statutory adoption of

the terra would seem to make necessary the
assumption that the word trust is now to be
incorporated in the law with a new meaning
far removed from its original meaning and en-

tirely disconnected from it except for the cas-

ual use of the trust form as an instrument for

carrying out the originally large combinations

of capital against which the entire body of an-

ti-trust legislation so called is dirfected. If

this new definition of the term is to be accept-

ed it will be found to be applied in statutes in

popular use and occasionally by courts to

mean general combinations, agreements, un-
derstandings, or conspiracies expressed or

implied between persons, corporations, firms

or associations or one or more of them hav-
ing for their object restraint of trade, con-

trol of prices and of commodities or their pro-

duction or output, suppression of competition

in production, importation, pianufacturlng,

transportation, sale or purchase of commodi-
ties, or what was known at common law as
engrossing and forestalling.

In some of the states it is to be noted that

the anti-trust acts are specifically confined to

corporations. In many of them there are

specific acts respecting labor organizations,

many of them being discriminations in favor

of labor organizations as against combina-

tions of capital and in others prohibition of

boycotting, blacklisting, and prohibiting em-

ployees from being members of labor unions

or discriminatious against them on that ac-

count. See IiABOE Union; Labob Laws;
Boycotting; Blacklist.
The Texas anti-trust act of May 25, 1899,

defined monopoly as follows: "A 'monopoly'

is any union or combination or consolidation

or affiliation of capital, credit, assets, prop-

erty, trade, custom, skill or acts, or of any
other thing or possession, by or between per-

sons, firms, or corporations, or associations of

persons, firms or corporations, whereby any
one of the purposes or objects mentioned in

this act is accomplished or sought to be ac-

complished, or whereby any one or more of

said purposes are promoted or attempted to

be executed or carried out, or whereby the

several results described herein are reason-

ably calculated to be produced ; and a mo-
nopoly as thus defined and contemplated, in-

cludes not merely such combinations by and
between two or more persons, firms or corpo-

rations acting for themselves, but is especial-

ly defined and intended to include all aggre-

gations amalgamations, affiliations, consoli-

dations, or incorporations of capital, skiU,

credit, property, assets, custom, trade, or oth-

er valuable thing or possession, whether af-

fected by the ordinary methods of partner-

ship or by actual union under the legal .form,

of a corporation or an incorporated body re-

sulting from the union of one or more dis-

tinct firms or corporations, or by the purchase^

acquisition or control of shares or certificates

of stock or bonds, or other corporate prop-

erty or franchises, and all corporations or

partnerships that have been or may be creat-

ed by the consolidation or amalgamation of

the separate capital, stock, bonds, assets.,

credit, properties, custom, trade, or corpo-

rate or firm belongings of two or more firms

or corporations or companies are especially

declared to constitute monopolies within the

meaning of this act if so created or entered

into for any one or more of the purposes

named In this act; and a 'monopoly' as de-

fined in this section is hereby declared to be.

unlawful and against, public policy, and any
and all persons, firms, corporations, or asso-

ciation of persons engaged therein shall be

deemed and adjudged guilty of a conspiracy

to defraud, and shall be subject to the penal-

ties prescribed in this act."

In addition to the decisions above noted as

to combinations or agreements looking to the

suppression of competition, many others may
be referred to by way of illustration.

The Illinois act of July 1, 1893, which de-

clares contracts in violation of its provisions

void but excepts agricultural products or live

stock, was held to be class legislation rend-

ering the entire act void as in conflict with

the 14th amendment; Connolly v. Sewer Pipe

Co., 184 U. S. 540, 22 Sup. Ct 431, 46 L. Ed.

679, and see, as to the Texas anti-trust law

of 1889 Baker v. Grice, 169 U. S. 284, 18

Sup. Ct. 323, 42 L. Ed, 748.

Trusts have been held illegal in the case

of: the business of manufacturing and sell-
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ing preserves ; Bishop v. Preservers' Ck)., 157
111. 284, 41 N. B. 765, 48 Am. St. Rep. 317;

in the manufacture and sale of distillery prod-

ucts; DistilUng & 0. F. Co. v. People, 156
111. 448, 41 N. B. 188, 47 Am. St. Rep. 200;

brewers who combined to lease "all the cool-

ing room capacity for cooling beer" in a
town, to prevent competition (and in this

case it was held that the parties could not re-

cover for non-performance of the contract)

;

Houck V. Brewing Ass'n, 88 Tex. 184, 30 S.

W. 869; a combination to control the price

and production of a floating-spring tooth har-

row which is held to be an instrument of such
general use and utility as to render such a
combination a violation of public policy;

National H. Co. v. E. Bement & Sons, 21 App.
Div. 290, 47 N. Y. Supp. 462.

A similar combination between a corpora-

tion and its stockholders, although it did not

combine with any other corporation, was void

within the Illinois anti-trust act; Ford v.

Milk Shippers' Ass'n, 155 111. 166, 39 N. E.

651, 27 L. R. A. 298. An agreement for buy-

ing and selling coal at prices fixed by an as-

sociation organized to control them is void so

far as it is not executed, but not so as to de-

ny to the seller his remedy for non-payment
for coal delivered under the contract ; Drake
V. Siebold, 81 Hun 178, 30 k Y. Supp. 697.

A contract not to sell beer except to one com-
pany, which, in its turn, contracts not to sell

beer to any other party in the vicinity, is a
combination in violation of the Texas stat-

ute; Texas Brewing Co. v. Templeman, 90
Tex. 277, 38 S. W. 27 ; Fuqua v. Brewing Co.,

90 Tex. 298, 38 S. W. 29, 750, 35 L. R. A. 241.

Where a masons' and builders' association, by
its laws or rules, required all who competed
for any contract or job to bring their bids for

examination and have six per cent, added to
the lowest before it should he submitted in
competition, is contrary to public policy;
Milwaukee.M. & B. Ass'n v. Niezerowski, 95
Wis. 129, 70 N. W. 166, 37 L. R. A. 127, 60
Am. St Rep. 97.

In Montana, where water rights are of
great importance in connection with mining,
a contract to control them is void; Ford v.

Gregson, 7 Mont. 89, 14 Pac. 659. What are
known as "corners" in the necessaries of life

have been held void as violating the law
against the creation of monopolies; State
Bk. V. Chapelle, 40 Mich. 447; Wright v.

Crabbs, 78 Ind. 487; Sampson v. Shaw, 101
Mass. 145, 3 Am. Rep. 827; and this is true
whether the agreement on . which they are
based is temporary or permanent; id. So
also the courts hold void expedients for buy-
ing up or cornering particular stocks in the
market, by whatever means the result is ac-

complished; "Vanderbilt v. Bennett, 19 Abb.
N. O. (N. Y.) 460 ; WoodrufE v. R. Co., 30 Fed.

91; so of a combination of miU-owners de-

signed to control the output of cotton seed
oil; Texas S. O. Co. v. Adoue, 83 Tex. 650,

BoDV.—185

19 S. W. 274, 15 li. R. A. 598, 29 Am. St. Rep.

690.

There are other cases in which the courts

have held combinations of this general char-

acter valid, as In Central S. R. Co. v. Cush-
man, 143 Mass. 353, 9 N. B. 629 (shade rol-

lers).

A corporation organized for the purpose of

acquiring patents and granting licenses there-

under covering machines relating to a certain

art, is not subject to the anti-trust laws of
Illinois ; Edison E. K Co. v. Electric Co., 53
Fed. 592, 3' O. C. A. 605 ; Columbia W. Co. v.

Wire Co., 71 Fed. 302 ; on the ground that

patents cannot be subjected to state laws.

A contract to refrain from forming a
corporation for the construction of water-
works in a specified city and from carrying
on such work in order that the other party
to the contract might obtain a corporation
for such purpose and conduct the business
without competition, is not void as against
public policy; Oakes v. Water Co:, 143 N.
Y. 430, 38 N. B. 461, 26 D. R. A. 544..

A contract by which three out of four
persons engaged in manufacturing oleo-

margarine consolidate, in order to stop
sharp competition and agree not to engage
separately in the business for five years. Is

not void; Oakdale Mfg. Co. v. Garst, 18 R.
I. 484, 28 Atl. 973, 23 L. R. A. 639, 49 Am.
St. Rep. 784.

An agreement to raise the price of lum-
ber fifty cents a thousand feet is not a re-

straint upon trade unless it involves the ab-
sorption of the entire traflBc ; U. S. v. Nel-
son, 52 Fed. 646. The by-law of the As-
sociated Press, which provides that no mem-
ber of it "shall receive or pubUsh the regular
news' dispatches of any other news associa-

tion covering a like territory and organized
for a like purpose," is not void as unrea-
sonable and In restraint of trade; Matthews
V. Associated Press, 136 N. Y. 333, 32 N.
B. 981, 32 Am. St. Rep. 741. In California
it is held that the law against unlawful re-

straint of trade is not violated by an agree-
ment by an association of stevedores to con-
trol prices, unless it appears that the en-
tire business of the city is controlled by it,

and that the prices are unreasonable or
the restriction prevents fair competition;
Herriman v. Menzies, 115 Cal. 16, 44 Pac.
660, 46 Pac. 730, 35 L. R. A. 318, 56 Am.
St Rep. 81.

In some cases the question of the consti-
tutionality of the state anti-trust acts has
been raised and it has been argued that
their application in many cases would be
a violation of the constitutional rights se-

cured by the 14th amendment of the feder-
al constitution and the due process of law
and the equal protection of the laws pro-
vision of state constitutions. It has been ob-
jected that the enforcement of these laws
would result in the deprivation of the lib-

erty of contract secured by the constitu-
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tions and that they are npt a legitimate ex-

ercise of the police power, under which it

has been sought to justify them, also that

they unjustly discriminate between individ-

uals and classes.!

Without attempting to enumerate all the

cases which have arisen upon these statutes

a few of them may be stated by way of il-

lustration:

Statutes which prohibit combinations or

trusts are constitutional and such combina-

tions or agreements are against public pol-

icy and void at common law and as a mat-

ter of American common law irrespective of

whether or not there is statute on the sub-

ject; State V. Packing Co., 173 Mo. 356, 73

S. W. 645, 61 h. R. A. 464, 96 Am. St. Rep.

515.

The constitutionality of the Texas act

was sustained in the Waters-Pierce Oil

Co. V. State, 19 Tex. Civ. App. 1, 44 S. W.
936, aff'd id., 177 U. S. 28, 20 Sup. Ct. 518,

44 L. Ed. 657. See Baker v. Grice, 169 U. S.

284, 18 Sup. Ct 323, 42 L. Ed. 748.

The Ohio statute has been held constitu-

tional; State V. Gage, 72 Ohio 210, 73 N.

E. 1078; as was also a Michigan statute;

Bingham v. Brands, 119 Mich. 255, 77 N. W.
940 ; and a Massachusetts statute prohibiting

sales upon condition that purchasers of the

goods should not deal elsewhere, but allow-

ing the appointment of sole agents ; Com. v.

Strauss, 191 Mass. 545, 78 N. E. 136, 11

L. B. A. (N. S.) 968, 6 Ann. Cas. 842. A
California statute prohibiting combinations
in restraint of trade was held constitutional

and not in conflict with the penal code defin-

ing criminal conspiracies ; People v. Butch-
ers' Protective Ass'n, 12 Cal. App. 471, 107
Pae. 712. Other cases in which the" state

statutes "have been .held to be constitutional

are State v. Oil Co., 218 Mo. 1, 116 S. W.
902; State v. Oil Co., 95 Miss. 6, 48 South.

300; State v. Oil Co., Ill Minn. 85, 126 N.

W. 527; State v. Witherspoon, 115 Tenn.
138, 90 S. W. 852; but a state statute pro-

hibiting, combinations of fire insurance

companies was held unconstitutional; Niaga-
ra F. Ins. Co. V. Cornell, 110 Fed. 816.

The prohibition of monopolies is within

the police power of the state legislature;

Opinion of the Justices, 193 Mass. 605, 81

N. E. 142; State v. Lumber Co., 24 S. D.136,
123 N. W. 504, 42 L. R. A. (N. S.) 804; State

V. Drayton, 82 Neb. 254, 117 N. W. 768, 23

L. R. A. (N. S.) 1287, 130 Am. St. Rep. 671.

In most of the cases cited the decisions

have rested upon the doctrine that the pro-

hibition of combinations in restraint of trade,

and monopolies resulting therefrom, as con-

tained in the state anti-trust laws are valid

as exercised under the police powers of the

state, or, as is said in one case, the analo-

gous power of the state. Knight & Jillson

Co! V. Miller, 172 Ind. 27, 87 N. E. 823, 18

Ann. Cas. 1146.

The statute of Illinois was said not to

supersede the common law with respect to

combinations in restraint of trade; People

V. Ins. Co., 126 111. App. 636 ; and in another

state court it was said that the state stat-

utes indicate a policy to extend, rather than

to restrict, the common law' rules as to re-

straint of trade and monopolies; Stewart v.

Lumber Co., 56 Fla. 570, 48 South. 19, 24 L.

R. A. (N. S.) 649.

It is not a legal defence to an action for

goods sold and delivered or service rendered,

that the seller or person rendering service

is a member of an illegal trust or combina-

tion, siQce the illegality is collateral to the

contract of sale and does not taint it; Nation-

al Distilling Co. v. Importing Co., 86 Wis. 352,

56 N. W. 864, 39 Am. St. Rep. 902; The
Charles E. Wisewall, 74 Fed. 802; and it

is no defense to an action by a mUkshippers'

association for goods sold that it is an il-

legal corporation under the Illinois act of

June 11, 1891 ; Chicago M. S. Ass'n v. Ford,

46 111. App. 576.

It is no defense to an action for compen-

sation due from the federal government for

mail service over a leased Une that the

leases were void because, operated by a com-

bination intended to prevent competition;

Southern Pac. Co. v. U. S., 28 Ct. Ci. 77.

A purchaser of river craft cannot invoke

the Sherman act as a defense to an ac-

tion for the purchase money because of his

covenant to maintain rates, which was not

declared by the contract to enter into the

consideration of the sale, especially when the

rates applied primarily to domestic and not

to interstate business; Cincinnati, P., B. S.,

& P. P. Co. V. Bay, 200 U. S. 179, 26 Sup.

Ct. 208, 50 L. Ed. 428.

See other cases supra.

See Pool; Voting Teust; Lease.

Where a retailer bought Ajello pianos and

sold them at cost, in order to attract cus-

tomers to his store, it was held that the mak-

er had no cause of action ; [1898] 1 Ch. 274.

See 15 Harv. L. Rev. 427, on "Competition

and the Law," by Prof. Bruce Wyman.

RESTRAINT ON ALIENATION. A pro-

vision in a settlement to the special use of a

married woman without power of alienation,

which is valid as an exception to the gen-

eral rule against any restraint on alienation.

It is in force only during marriage; Snell,

Eq. 290 ; 11 Ch. D. 645.

A restriction, by way of devise pver,

against all alienation during a limited time

upon an estate In fee, is, void ; Potter v.

Couch, 141 U. S. 296, 11 Sup. Ct. 1005, 35 L.

Ed. 721. See Peepetuitt; Spendthbift

Trust; Married Woman.

RESTRICTIVE INDORSEMENT. See IN-

DOESEMENT.

RESTS. A term used in computing inter-

est especially on mortgages and in trust ac-
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counts. It consists In striking a balance of

the account, at the end of any fixed period,

upon which Interest Is allowed, thus giving

the benefit of compound interest. 3 Pars.

Contr. § 151.

RESULTING TRUST. A trust raised by
implication or construction of law, and pre-

sumed to exist from the supposed intention

of the parties and the nature of the transac-

tion.

All trusts created by implication or con-

struction of law are often included under
the general term implied trusts; but these

are commonly distinguished into Implied or

resulting and constructive trusts ; resulting

or presumptive trusts being those which are

implied or presumed from the supposed in-

tention of the parties and the nature of the

transaction ; constructive trusts, such as are

raised independently of any such intention,

and which are forced on the conscience of

the trustee by equitable construction and the

operation of law. Story, Eq. Jur. § 1095 ; 1

Spence, Eq. Jur. 510; 2 id. 198; 3 Swanst
585; Ross v. Hegeman, 2 Edw. Ch. (N. Y.)

373; Thomas v. Walker, 6 Humphr. (Tenn.)

93.

Where, upon a purchase of property, the

conveyance ' of the legal estate is taken in

the name of one person, while the considera-

tion is paid by another, the parties being

strangers to each other, a resulting or pre-

sumptive trust immediately arises, and the

person named in the conveyance will be a

trustee for the party from whom the consid-

eration proceeds ; Baker v. ' Vining, 30 Me.

126, 50 Am. Dec. 617 ; Livermore v. Aldrich,

5 Gush. (Mass.) 435; Partridge v. Havens,

10 Paige Ch. (N. T.) 618 ; Strimpfler v. Rob-

erts, 18 Pa. 283, 57 Am. Dec. 606 ; Hellman
V. Messmer, 75 Gal. 166, 16 Pac. 766 ; Carter

V. Challen, 83 Ala. 135, 3 South. 313 ; Price

V. Kane, 112 Mo. 412, 20 S. W. 609; and if

he conveys the property to the cestui que
trust, such conveyance is good as against

the creditors of the trustee ; Garner v. Bank,
151 TJ. S. 420, 14 Sup. Ct. 390, 38 L. Ed. 218.

Resulting trusts are raised by the law
from the presumed intention of the parties,

and the natural equity that one who fur-

nishes the means for the acquisition of

property should enjoy its benefits. But it

cannot arise where an obligation exists on
his part, legal or moral, to provide for the

grantee, as in the case of a husband for his

wife, or a father for his child, as under such
circumstance the relation to the party is

of itself sufficient evidence to re^ut the pre-

sumption of a resulting trust, for in such

cases arises the contrary presumption of an
advancement for the grantee's benefit; Jack-

son V. Jackson, 91 U. S. 125, 23 L. Ed. 258.

Where land is bought by a husband with

the separate property of a married woman,
and the title is taken in his name, a trust

results to her, in the absence of any agree-

ment to the contrary; Ross v. Hendrlx, 110

N. C. 403, 15 S. E. 4; Lloyd v. Woods, 176

Pa. 67, 34 Atl. 926. But where a wife gives

to her husband haoney from her father's es-

tate, without any agreement for its invest-

ment, or that he should be accountable to her

for it, and he subsequently informed her that

he has invested it in land for her, when, in

fact, he has not done so, but has taken the

title in his own name, no resulting trust

therein was created in favor of the wife;

Nashville Trust Co. v. Lannom's Heirs

(Tenn.) 36 S. W. 977.

To establish a resulting trust in one per-

son of land purchased in the name of an-

other, to whom title is (Conveyed, it Is es-

sential that the party setting up the trust

shall have paid, or become bound for the

purchase-money on his own account, and as

part of the original transaction of purchase

;

Harvey v. Pennypacjier, 4 Del. Ch. 445 ; pay-

ment by way of loan to the nominal purchas-

er raises no resulting trust; id. It is a lat-

ent equity, which cannot prejudice a hona

fide holder for value; Gray v. Corbit, 4 Del.

Ch. 135.

The fact that a conveyance Is voluntary,

especially when accompanied by other cir-

cumstances indicative of such an intention,

it is said, may raise a resulting trust. See

2 Vern. 473; PhUbrook v. Delano, 29 Me.

410 ; Souverbye v. Arden, 1 Johns. Ch. (N. T.)

240.

Where a voluntary; 1 Atk. 188; disposi-

tion of property by deed ; Stevens v. Ely, 16

N. C. 493; or will is made to a person as

trustee, and the trust is not declared at all;

3 Sim. 538; or is ineffectually declared; 1

Myl. & C. 286; Ralston v. Telfair, 17 N.

C. 255; or does not extend to the whole
intere.st given to the trustee; King v. Mitch-

ell, 8 Pet. (U. S.) 326, 8 L. Ed. 932; Ben-
ning V. Benning's Ex'r, 14 B. Monr. (Ky.) 585;

8 H. L. C. 492; or it fails either wholly or in

part by lapse or otherwise; Dashiell v. At-

torney General, 5 Harr. & J. (Md.) 392, 9 Am.
Dec. 572; Hawley v. James, 5 Paige (N. T.)

318; Kerlin v. Campbell, 15 Pa. 500; 10 Hare
204; the interest so undisposed of will be
held by the trustee, not for his own benefit,

but as a resulting trust for the donor him-
self, or for his heir at law or next of kin, ac-

cording to the nature of the estate.

A resulting trust must arise a^ the time
the title is taken. No subsequent oral agree-

ment or payment will create it;
' Smith v.

Turley, 32 W. Va. 14, 9 S. E. 46; McDevitt
V. Frantz, 85 Va. 740, 8 S. E. 642; Fessen-

den V. Taft, 65 N. H. 39, 17 Atl. 713; Ducie
V. Ford, 138 U. S. 587, 11 Sup. Ct. 417, 81 L.

Ed. 1091. Where a father was induced to

execute an absolute deed of his land to one
of his children, by fraudulent representa-

tions that the grantee would hold it in trust

for the other children, and subsequently with-

out fraud executed another deed to the same
grantee for the same land, the latter deed



RESULTING TRUST 2948 RETAIL

passed the title free from any trust in favor

of the other children, as the fraud in procur-

ing the first deed created a resulting trust in

favor of the father, the express trust being

void, as not being in writing, and the second

deed carried the father's equitable interest;

Thompson v. Marley, 102 Mich. 476, 60 N. W.
976.

The property may be personal or real ; Un-
ion Bank v. Baker, 8 Humphr. (Tenn.) 447;

Leiper v. HofCman, 26 Miss. 615; 2 Beav.

454. Parol evidence is admissible to prove

a resulting trust in land ; Myers v. Jackson,

135 Ind. 136, 34 N. E. 810; Seller v. Mohn,
37 W. Va. 507, 16 S. E. 496; Howard v. How-
ard, 52 Kan. 469, 34 Pac. 1114. One who
buys shares of stock with his own money
does not become trustee for another, though

he tells him that the purchase is made for

his benefit and he expects to be reimbursed

by him; 18 U. S. App. 293. Resulting trusts

cannot be declared upon doubtful evidence,

nor upon a mere preponderance of evidence.

There should be no room for a reasonable

doubt as to the facts relied upon to establish

the trust; Adams v. Burns, 96 Mo. 361, 10

S. W. 26; Murphy v. Haij^come, 76 la. 192,

40 N. W. 717; Henslee v. Henslee, 5 Tex. Civ.

App. 367, 24 S. W. 321.

The statute of frauds has no application to

a trust resulting from the purchase of prop-

erty with funds of another; Reynolds v.

Sumner, 126 111. 58, 18 N. B. 334, 1 L. R. A.

327, 9 Am. St. Rep. 523 ; Barnett v. Vincent,

69 Tex. 685, 7 S. W. 525, 5 Am. St. Rep. 98.

RESULTING USE. A use raised by equity

for the benefit of a feoffor who has made a
voluntary conveyance to uses without any
declaration of the use. 2 Washb. R. P. 100.

The doctrine, at first limited to the case

of an apparently voluntary conveyance with

no express declaration, became so extended

that a conveyance of the legal estate ceased

to imply an. Intention that the feoffee should

enjoy the beneficial interest therein ; and if

no intent to the contrary was expressed, and
no consideration proved or implied, the use

always resulted to the feoffor; 2 Washb. R.

P. 100. And If part only of the use was ex-

pressed, the balance resulted to the feoffor;

2 Atk. 150 ; 2 Roile, Abr. 781 ; Co. Litt. 23 a.

And, under the statute, where a use has been
limited by deed and expires, or cannot vest,

it results back to the one who declared it;

Reformed Dutch Church v. Veeder, 4 "Wend.

(N. Y.) 494; Sewall v. Cargill, 15 Me. 414;

Ashhurst v. Given, 5 W. & S. (Pa.) 323.

And see Cro. Jac. 200; Tudor, Lead. Cas.

Bq. 258 ; 2 Washb. R. P. 132.

RESUMMONS. A second summons calling

upon a person to answer an action where the

first summons is defeated. 2 Chitty, Arch.

Pr. 1347.

RESUMPTIOtJ. The taking again by the

crown of land or tenements, which, on false

suggestion, had been granted by letters pat-

ent. Whart. Diet.

RETAIL To sell by small paj-cels, and
not in the gross. Com. v. Kimball, 7 Mete.
(Mass.) 308.

RETAILER OF MERCHANDISE. One
who deals in merchandise by selling it in

smaller quantities than he buys,—generally

with a view to profit. U. S. v. Mickle, 1 Cra.

C. C. 268, Fed. Cas. No. 15,763.

RETAIN. To continue to hold; to keep
in possession. To keep is a synonym for re-

tain. Richardson v. Seevers' Adm'r, 84 Va.

269, 4 S. E. 712.

In Practice. To engage the services of an
attorney or counsellor to manage a cause.

See Retainer.

RETAINER. The act of withholding what
one has in one's own hands, by virtue of

some right. See Exectjtobs and Adminis-
tbators.

"If an executor has as much goods in his

hands as his own debt amounts to, the prop-

erty of those goods is altered and rests In

himself; that is, he has them as his own
proper goods in satisfaction of his debt and
not as executor." Plowden 184. See O. W.
Holmes, Early Engl. Executors in 9 Harv. L.

Rev. 42 ; 3 Sel. Essays In Anglo-Amer. L. H.
737. This doctrine has lately been applied

where the debt due by an insolvent testator

to his executor greatly exceeded the value of

the assets, and it was held that the executor

was entitled to retain them in specie in pay-

ment of his debt ; [1898] 1 Q. B. 282, discuss-

ing 9 Mod. 268; but not if he is an undis-

charged bankrupt; [1911] 1 K. B. 327.

In Practice. The act of a client by which

he engages an attorney or counsellor to man-

age a cause, either by prosecuting it, when
he is plaintiff, or defending it, when he is de-

fendant.

The retaining fee.

A general retainer merely gives a right to

expect professional service when requested.

It binds the person retained not to take a

fee from another against his retainer; but

to do nothing except what he is asked to do,

and for this he is to be distinctly paid;

Rhode Island Exch. Bk. v. Hawkins, 6 R.

I. 206.

In English practice a much more formal retainer

is usually required than, in America. Thus it is

said by Chitty, 3 Pr. 116, note m, that, although it

is not indispensable that the retainer should be in

writing, unless required by the other side, It is very

expedient. It is therefore recommended, particular-

ly when the client Is a stranger, to require from

him a written retainer, signed by himself ; and, in

order to avoid the insinuation that it was obtained

by contrivance, it should be witnessed by one or

more respectable persons. When there are several

plaintiffs. It should be signed by all, and not by one

tor himself and the others, especially If they are

trustees or assignees of a banltrupt or insolvent.

The retainer should also state whether it be given

for a general or a qualified authority. See Osborn

V. Bank, 9 Wheat. (U. S.) 738, 830. 6 L. Ed. 204;

Jackson v. Stewart, 6 Johns. (N. T.) 34 ; Henek v.

Todhunter, 7 Harr. & J. (Md.) 275, 16 Am. Deo. 300;

Hardin v. Ho-yo-po-nubby's Lesfeee, 27 Miss. 667.

The existence of the relation of soliQitoi; and client

between parties may be inferred from their acts,
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altHough the solicitor has not received any express
retainer; [1891] 1 Ch. S37.

The effect of a retainer to prosecute or

defend a suit is to confer on tlie attorney
all the powers exercised by the forms and
usages of the courts In which the suit is

pending; Bell y. Hutchinson, 2 McCord (S.

C.) 409 ; Lewis v. Sumner, 13 Mete. (Mass.)

269. He may receive payment; Langdon v.

Potter, 13 Mass. 320 ; Brackett v. Norton, 4
Conn. 517, 10 Am. Dec. 179 ; Ducett v. Cun-
ningham, 39 Me. 386; may bring a second
suit after being nonsuited in the first for

want of formal proof; Scott v. Elmendorf,
12 Johns. (N. Y.) 315; may sue a writ of

error on the judgment; Grosvenor v. Dan-
forth, 16 Mass. 74; may discontinue the

suit; Gaillard v. Smart, 6 Cow. (N. Y.) 385;

may restore an action after a nol. pros.;

Kelnholdt v. Albertl, 1 Binn. (Pa.) 469 ; may
claim an appeal, and bind his client in his

name for the prosecution of it; Adams v.

Robinson, 1 Pick. (Mass.) 462; may submit
the suit to arbitration; Buckland v. Conway,
16 Mass. 396; McElreath v. Middletqn, 89
Ga. 83, 14 S. E. 906; may sue out an alias

execution ; Cheever v. Mirrick, 2 N. H. 376

;

may receive livery of seisin of land taken

by an extent ; Pratt v. Putnam, 13 Mass.

363 ; may waive objections to evidence, and
enter into stipulation for the admission of

facts or conduct of the trial ; Alton v. Gil-

manton, 2 N. H. 520; and- for release of

ball; Hughes v. Hollingsworth, 5 N. C. 146;

may waive the right of appeal, review, no-

tice, and the like, and confess judgment;
Pike V. Emerson, 5, N. H. 393, 22 Am. Dec.

468 ; may agree to the entry of a judgment

;

Devenbaugh v. Nifer, 3 Ind. App. 379, 29

N. B. 923 ; In re Maxwell, 66 Hun 151, 21

N. Y. Supp. 209; may waive a jury trial;

Stevenson v. Felton, 99 N. 0. 58, 5 S. E. 399.

But he has no authority to execute a dis-

charge of a debtor except upon the actual

payment of the full amount of the debt; 8

Dowl. 656; Derwort v. Loomer, 21 Conn.

245; Walker v. Scott, 13 Ark. 644; Watt
Y. Brookover, 35 W. Va. 323, 13 S. E. 1007,

29 Am. St. Rep. 811 ; nor to satisfy a judg-

ment for a less sum than is due ; Peters v.

Lawson, 66 Tex. 336, 17 S. W. 734 ; and that

in money only; Nolan v. Jackson, 16 111.

272; Everett v. Sherfey, 1 la. 360; nor to

release sureties; Glvens v. Briscoe, 3 J. J.

Marsh. (Ky.) 532 ; Varnum v. Bellamy, 4
McLean 84, Fed. Cas. No. 16,886; nor to

enter a retraxit; Lambert v. Sandford, 2

Blackf. (Ind.) 137, 18 Am. Dec. 149 ; nor to

act for the legal representatives of his de-

ceased client; Wood v. Hopkins, 3 N. J. L.

689 ; and ordinarily one retained to collect a
debt has no right to compromise it; Martin
v. Cap. Ins. Co., 85 la. 643, 52 N. W. 534;
Willard v. Gas Fixture Co., 47 Mo. App. 1;
Brockley v. Brockley, 122 Pa. 1, 15 Atl. 646.

An attorney's authority to appear for his cli-

ent ceases after the entry of final judgment.

except that he may take the necessary steps

to collect the judgment ; Crulkshank v. Good-
win, 66 Hun 626, 20 N. Y. Supp. 757.

There is an implied contract on the part

of an attorney who has been retained, that

he vfIU use due diligence in the course of le-

gal proceedings ; but it is not an undertaking
to recover a judgment ; Hall v. Kerr, Wright
(Ohio) 446. See 7 C. & P. 289 ; Babbitt v.

Bumpus, 73 Mich. 331. An attorney is bound
to act with the most scrupulous honor; he

ought to disclose to his client if he has any
adverse retainer which may affect his judg-

ment or his client's interest; but the con-

cealment of the fact does not necessarily im-

ply fraud; Williams v. Reed, 3 Mas. 405,

Fed. Cas. No. 17,733. See Weeks, Att. at

Law.

RETAINING A CAUSE. Under the Eng-
lish Judicature Acts of 1873 and 1875, a
cause brought in a wrong division of the

High Court of Justice may be retained there-

in, at the discretion of the court or a judge.

RETAINING FEE. A fee given to counsel

on being consulted, in order to Insure his fu-

ture services. See Rbtainee.

RETAKING. The taking one's goods, wife,

child, etc., from another, who vrithout right

has taken possession thereof. See Recap-
tion; Rescue.

RETALIATION. See Lex Talionis.

RETENEMENTUM. Detaining, withhold-
ing, or keeping back. Cowell.

RETIRE. As applied to bills of exchange,
this word is aibbiguous. It is commonly used
of an Indorser who takes up a bill by hand-
ing the amount to a transferee, after which
the indorser holds the instrument with all

his remedies intact. But it is sometimes
used of an acceptor, by whom, when a bill

is taken up or retired at maturity, it is in

effect paid, and all the remedies on it ex-

tinguished; Byles, Bills, 93, 195, 263, 296;

Dan. Neg. Inst. 12.

RETIRING BOARD. In case an army of-

ficer has become physically incapacitated, the
secretary of war, under the direction of the
president, may assemble a retiring board of

not more than nine nor less than five officers

;

two-fifths shall be selected from the Medical

Corps. The members, except those of the

Medical,Corps, shall be seniors In rank to

the person whose disability is enquired of.

R. S. § 1246.

RETORNA BREVIUM. In Old English

Law. The return of writs by sheriffs and
bailiffs, which is only a certificate delivered

to the court on the day of return, of that

which he hath done touching the execution
of their writ directed to him: this must be
indorsed on back of writ by officer; 2 Lilly,

Abr. 476. Each term has return days, fixed,

as early as 51 Hen. III., at intervals of about
a week, on which all original writs are re-
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turnable. The first return day is regularly
the first day in the term ; but there are
three days' grace. 3 Bla. Com. 278.

RETORNO HABENDO. A writ issued to

compel a party to return property to the par-

ty to whom it has been adjudged to belong,

in an action of replevin. See De Rbtoeno
Habendo Replevin.

RETORTION, RETORSION. An act by
which a government imposes the same hard
treatment on the citizens or subjects of a
state that the latter has used towards the

citizens or subjects of the former, for the

purpose of obtaining the removal of obnox-

ious measures. Vattel, liv. 2, c. 18, § 341.

An act of retaliation in kind when a nation

has failed in courtesy or friendship. Instanc-

es of retortion usually arise in discriminat-

ing duties or restrictions upon commercial
intercourse ; Snow, Int. Law 78. It is equiv-

alent to retaliation and may be either amica-
ble or vindictive. The former, retorsion de
droit, is a remedy for a departure from any
international courtesy, done in an unfriend-

ly, but not an illegal manner. The latter, re-

torsio facti, implies the infliction of the same
amount of evil on an aggressive, state that it

has inflicted on the state aggrieved ; Risley,

Law of War 57. This is a purely belligerent

act ; id.

The term is more properly applied to retal-

iation for unfriendly and inequitable acts on
the part of foreign states and should not be
extended to embrace illegal acts or interna-

tional delinquencies. 2 Opp, §§ 2&-33.

RETOUR SANS PROTET. A request or

direction by the drawer of a bill of exchange,
that in case the bill should not be honored by
the drawee, it may be returned without pro-

test, by writing the words "retour sans pro-

tet" or "sans pais." Should such request be
made, it is said that a protest as against the

drawer, and perhaps as against the indorsers,

is unnecessary ; Byles, Bills, 15th ed. 216.

RETRACT (Lat. re, back, traho, to draw).

To withdraw a proposition or offer before

it has been accepted. See Ijettee; OrrER.

After pleading guilty, a defendant will, in

certain cases where he has entered that plea

by mistake or in consequence of some error,

be allowed to retract it. But where a pris-

oner pleaded guilty to a charge of larceny,

and sentence has been passed upon him, he
will not be allowed to retract his plea and
plead not guilty ; 9 0. & P. 346 ; Dig. 12. 4. 5.

RET-RAXIT (Lat. he has withdrawn). In

Practice. The act by which a plaintiff with-

draws his suit It is so called from the fact

that this was the principal word used when
the law entries were in Latin.

Voluntary renunciation by plaintiff in open

court of his suit and cause of action. Tate v.

Bank, 96 Va. 765, 32 S. B. 476. At common
law it was made in open court; Rincon W.
& P. Co. V. Water Co., 115 Fed. 543.

A retraxit differs from' a nonsuit—the for-

mer being the act of the plaintiff himself,

for it cannot even be entered by attorney; 8
Co. 58; Lowry v. McMillan, 8 Pa. 157, 163,

49 Am. Dec. 501 ; Barnard v. Daggett, 68 Ind.

305; Thomason v. Odum, 31 Ala. 108, 68

Am. Dec. 159 ; and it must be after declara-

tion filed ; Lowry v. McMillan, 8 Pa. 163, 49
Am. Dec. 501 ; while the latter occurs in con-

sequence of the neglect merely of the plain-

tiff. A retraxit also differs from a nolle

prosequi. The effect of a retraxit is to end
the litigation; Waldron v. Angleman, 71 N.

J. L. 166 ; Bac. Abr. Nonsuit (A) ; Thomason
V. Odum, 31 Ala. 108, 68 Am. Dec. 159; U.

S. V. Parker, 120 U. S. 95, 7 Sup. Ct. 454, 30

L. Ed. 601 ; nolle prosequi is not a bar even

in a criminal prosecution ; Com. v. Wheeler,

2 Mass. 172. See Com. Dig. Pleader (X 2).

RETRIBUTION. That which is given to

another to recompense him for what has been

received from him: as, a rent for the hire

of a house.

A salary paid to a person for his services.

The distribution of rewards and punish-

ments.

RETROACTIVE. See Retbospeotive.

RETROCESSION. In Civil Law. When
the assignee of heritable rights conveys his

rights back to the cedent, it is called a retro-

cession. Erskine, Inst. 3. 5. .1.

RETROSPECTIVE. Looking backward.
Having reference to a state of things exist-

ing before the act In question.

This word Is usually applied to those acts

of the legislature which are made to oper-

ate upon some subject, contract, or crime
which existed before the passage of the acts

;

and they are therefore caUed retrospebtive

laws. These laws are generally unjust, and
are to a certain extent forbidden by that ar-

ticle in the constitution of the United States

which prohibits the passage of ex post facto
laws, or laws impairing the obligation of con-

tracts. See Ex Post Facto Law ; Impairing
THE Obligation of Contbacts; CoNSTrru-
TiON OF United States. They are invalid

in that respect only so far as they contra-

vene the 5th amendment ; Plummer v. R. Co.,

152 Fed. 210.

The 14th amendment contains no prohibi-

tion of a , retrospective legislation as such,

and, therefore, now, as before, the mere fact

that a statute is retrospective in its opera-

tion does not make it repugnant to the feder-

al constitution, the only limitation Is that it

shall not be ex post facto.

A general law for *^^o punishment of of-

fences, which endeavors to reach, by its

retrospective operation, acts previously com-

mitted, as well as to prescribe a rule of con-

duct for the citizen in future, is void in, as

far as it is retrospective; Jaehne v. New
York, 128 U. S. 189^ 9 Sup. Ot 70, 32 L. Ed.
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898; but statutes affecting remedies are en-

tirely at the discretion of the legislature.

A statute of limitations which provides
that in all civil suits in which the cause of
action shall have arisen within the state,

the defendant, who shall have become a non-
resident of the state after such cause of ac-

tion shall have arisen, shall not have the ben-

efit of any statute of this state for the limi-

tation of actions during the period of such
residence without the state, if retrospective

in its effect, is constitutional and applies to

the trial of issues pending when the act was
passed ; Bates v. Cullum, 17Y Pa. 633, 35 Atl.

861, 34 L. K. A. 440, 55 Am. St. Rep. 753.

Legislation which concerns merely modes
of procedure, applies to pending suits

whether the act so specify or not; Lane v.

White, 140 Pa. 99, 21 Atl. 437.

A statutory amendment allowing, as of
right, but one new trial in ejectment is not
unconstitutional as retrospective legislation,

when applied to a pending action in which
there has been one new trial long after the
date of the act; Campbell v. Min. Co., 83
Fed. 643, 27 C. C. A. 646.

In the absence of constitutional prohibi-

tion against it, retrospective legislation is

usually valid if not subject to the objection

that it impairs vested rights. Where th'ere

is a constitutional prohibition, much legis-

lation otherwise valid vrtll fail; as, for ex-

ample, the deed of a person of unsound
mind could not in such case be ratified ; Rout-
song V. Wolf, 35 Mo. 174. Retrospective

statutes which have been held valid are:

One validating a married woman's power of

attorney; Dentzel v. Waldie, 30 Oal. 138;

authorizing the insertion in a deed of the

name of a married woman which was omit-

ted by mistake; Goshorn v. Purcell, 11 Ohio

St. 641; or validating an unauthorized con-

veyance of a married woman of her separate

estate; Appeal of Jones, 57 Pa. 369; pro-

hibiting the defence to a suit on a contract

that it was made on Sunday, unless the de-

fendant restores whatever of value he re-

ceived under the contract ; Berry v. Clary, 77

Me. 482, 1 Atl. 360; rendering a bond valid

which when executed was invalid because not

bearing the proper stamp; State v. Norwood,
12 Md. 195 ; curing a defective conveyance

;

Newman v. Samuels, 17 la. 528; confirming a
conveyance defectively executed; Dulany's

Lessee v. Tilghman, 6 GiU & J. (Md.) 461;

remedying irregularities in legal procedure

and assessments of property for taxation;

White V. U. S., 191 TJ. S. 552, 24 Sup. Ct 171,

48 L. Ed. 295 ;
giving validity to past deeds

which were before ineffectual; McFaddin v.

Evans-Snider-Buel Co., 185 U. S. 505, 22 Sup.

Ct. 758, 46 L. Ed. 1012; validating a defec--

tlve power of attorney; Randall v. Kreiger,

23 Wall. (U. S.) 137, 23 L. Ed. 124; changing

the law by providing that the rents and
profits of a married woman's estate shall not

be subject to her husband's debts and con-

tracts even as against a previous judgment
against the husband; Baker's Ex'rs v. Kll-

gore, 145 U. S. 487, 12 Sup. Ct. 943, 36 L.

Ed. 786; a constitutional provision that

property should not be subject to execution

upon judgments theretofore rendered for

acts done during the "war of the rebellion";

Freeland v. Williams, 131 U. S. 405, 9 Sup.

Ct. 763, 33 L. Ed. 193; taking away a stat-

utory right to sue a city for damages by a
mob, though a claim under such statute had
been converted into a judgment; Louisiana

V. New Orleans, 109 U. S. 285, 3 Sup. Ct
211, 27 L. Ed. 936; giving effect to a mort-

gage which was invalid under the provisions

of prior laws; Gross v. Mortgage Co., 108

U. S. 477, 2 Sup. Ct. 940, 27 L. Ed. 795 ; vali-

dating bonds of the territory of Arizona;
Utter V. Franklin, 172 U. S. 416, 19 Sup. Ct.

183, 43 L. Ed. 498, followed in West Side
Belt R. Co. V. Construction Co., 219 U. S. 92,

31 Sup. Ct. 196, 55 L. Ed. 107, where a state

act permitting foreign corporations to regis-

ter and thereafter to sue on contracts made
before registration was held valid.

The naked legal title to land is not a vest-

ed interest in the sense of a property right
which the courts will protect from retro-

spective legislation intended to divest it;

Diamond State I. Co. v. Husbands, 8 Del. Ch.
205, 68 Atl. 240, where the land involved was
the property of a dissolved corporation.

The legislature bas power to pass curative
acts which do not deprive one of vested
rights; Downs v. Blount, 170 Fed. 15, 95 C.

C. A. 289, 31 L. R. A. (N. S.) 1076, as to cure
a defective conveyance by retroactive legis-

lation; Newman v. Samuels, 17 la. 528; or

to confirm conveyances defectively executed;
Dulany's Lessee v. Tilghman, 6 Gill & J.

(Md.) 461.

The right to pass retrospective laws, with
the exceptions above mentioned, exists in

the several states, according to their own
constitutions, and they become obligatory If

not prohibited by the latter ; Hess v. Werts,
4 S. & R. (Pa.) 364; Dash v. Van Kleeck, 7
Johns. (N. T.) 477, 5 Am. Dec. 291. See Sat-

terlee v. Matthewson, 2 Pet (U. S.) 414, 7 L.
Ed. 458; Stein v. Sav. Ass'n, 18 Ind. 237, 81
Am. Dec. 353.

An instance may be found in the laws of
Connecticut In 1795 the legislature pass-

ed a resolve setting aside a decree of a court

of probate disapproving of a will, and grant-

ed a new hearing: it was held that the re-

solve, not being against any constitutional

princ^Ie in that state, was valid; Calder v.

Bull, 3 Dall. (U. S.) 386, 1 L. Ed. 648. And
in Pennsylvania a judgment was opened by
the act of April -1, 1837, which was held to

be constitutional; Braddee v. Brownfield, 2
W. & S. (Pa.) 271.

Under a New York statute which provides

that no person should practice medicine in
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the state who had ever been convicted of a

felony, it was held that the statute applied

to persons .convicted before its passage;

People V. Hawker, 152 N. Y. 234, 46 N. E.

607.

Laws should never be considered as apply-

ing to cases which arose previously to their

passage, unless the . legislature have clearly

declared such to be their intention; State

V. Bermudez, 12 La. 352. See Dash v. Van
Kleeck, 7 Johns. (N. X.) 477, 5 Am. Dec. 291;

1 Kent 455; Code 1. 14. 7; Story, Const. §

1893; 3 O. B. 551; Eakin v. Raub, 12 S. &
R. (Pa.) 330.

Nothing but clear and express words will

give such eflfect to it; 4 H. & N. 76 ; White
V. U. S., 191 U. S. 545, 24 Sup. Ct. 171, 48

,
L. Ed. 295 ; so of criminal acts ; [1891] 2 Q.

' B. 148.

There is a strong presumption that an act

was not meant to act retrospectively; U. S.

Fidelity & Guaranty Co. v. U. S., 209 U. S.

306, 28 Sup. Ct. 537, 52 L. Ed. 804.

Rules of court affecting procedure only

apply to pending causes; Laukhuffl's Estate,

39 Pa. Super. Ct. 117.

RETURN. An official statement by an of-

ficer of what he has done in obedience to a

command from a superior authority, or why
he has done nothing, whichever is required.

State V. Bulkeley, 61 Conn. 287, 23 Atl. 186,

14 l: R. a. 657.

Persons who are beyond the sea are ex-

empted from the operation of the statute of

limitations of some states, till after a certain

time has elapsed after their returning. See

Hall V. Little, 14 Mass. 203 ; Ruggles v. Keel-

er, 3 Johns. 263, 3 Am. Dec. 482; 2 W. Bla.

723'; 3 Litt. 48; Pahcoast's Lessee v. Addi-

son, 1 Harr. & J. (Md.) 350, 2 Am. Dec. 520.

When a member of parliament has been

elected to represent a certain constituency, he
is said to be returned, in reference to the re-

turn of the writ directing the proper officer

to hold the election. In this country, elec-

tion returns are the statements or reports of

the balloting at an election, by the proper

officers.

To come or go back to the same place; to

revisit. First Soc. of Waterbury v. Piatt, 12

Conn. 186.

RETURN-DAY. A day appointed by law
when all writs are to be returned which have
issued since the preceding return-day. The
sheriff is, in general, not required to return

his writ until the return-day. After that

period he may be ruled to make a return.

See Ruu! Day; Cbastinum; Tebm. *,

RETURN OF PREMIUM. A repayment of

a part or the whole of the premium paid.

Policies of insurance, especfally those on ma-

rine risks, not unfrequently contain stipula-

tions for a return of the whole or a part of

the premium in certain contingencies ; 2

Phill. Ins. xxii. sect. xi. ; but in the absence

of any such stipulation, in a case free of

fraud on the part of the assured, if the risk

does not commence to run, he is entitled to

a return of it. If paid, or an exoneration

from his liability to pay it, subject to deduc-

tion settled by stipulation or usage ; and so,

pro rata, if only a part of the insured sub-

ject is put at risk; 2 Phill. Ins. eh. xxii.

sect. i. ; and so an abatement of the excess

of marine interest over, the legal rate is made
in hypothecation of ship or cargo in like case;

id. sect. vii.

RETURN OF WRITS. A short account,

in writing, made by the sheriff, or other min-

isterial officer, of the manner In which he
has executed a writ. Steph. PI. 24.

It is the duty of such officer to return all

writs on the return-day: on his neglecting

to do so, a rule may be obtained on him to

return the writ, and if h6 do not obey the

rule he may attached for contempt. See 19

Com. Dig. Return.

A return of service by a state sheriff may
be questioned upon removal to a federal

court; the latter court may determine upon
affidavits whether the service conferred ju-

risdiction ; Mechanical Appliance Co. v. Cas-

tleman, 215 U. S. 437, 30 Sup. Ct. 125, 54 L.

Ed, 272.

A marshal's return of service is conclusive

on the parties, but where it does not show
jurisdictional facts it can be set aside by a

rule; Jackson, v. Amusement Co., 131 Fed.

134.

While the physical acts of the sheriff could

not be controverted, the legal conclusion

could be ; the proper method is by a rule

to quash; Higham v. Travelers' Ass'n, 183

Fed. 846.

While it is true that a sheriff's return can-

not be contradicted, yet a court may inquire

into the facts where the return is not full or

explicit, and this may be done by a rule;

Park Bros. & Co. v. Boiler Works, 204 Pa.

453, 54 Atl. 334.

That a return cannot be controverted, see

Newcomb v. R. Co., 182 Mo. 687, 81 S. W.
1069.

RETURNUM AVERIORUM. A judicial

writ, similar to the retomo habendo. Cowell.

RETURNUM IRREPLEGIABILE. A judi-

cial writ addressed to the sheriff for the final

restitution or return of cattle to the owner
when unjustly taken or distrained, and so

found by verdict ; it is granted after a non-

suit in a second deliverance. Reg. Judic. 27.

REUS (Lat). In Civil Law. A party to a

suit, whether plaintiff or defendant. Reus
est qui cum altera litem contestatam haiet,

sive id egit, sive cum eo actum est.

A party to" a contract. Reus credendi is

he to whom something is due, by whatever

title it may be: reus deiendi is he who owes,

for whatever cause. Pothier, Pand. lib. 50.

Reus stipulandi, a party to a stipulation;
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reus promitfendi, the debtor or obligor to the

stipulation. Where there were several cred-

itors or several debtors jointly entitled to, or

jointly liable under, a stipulation they were
respectively called correi.

See Mens Rea; Intent.

REVE. The bailiflE of a franchise or ma-
nor ; an officer In parishes within forests

who marks the commonable cattle. Cowell.

REVELAND. In Domesday Book we find

land put down as thane-lands, which were
afterwards converted into revelands, i e.

such lands as, having reverted to the king

upon death of his thane, who had it for life,

were not since granted out to any by the

king, but vested in charge upon accoimt of

the reve or bailiff of the manor. Spelm.

Feuds, c. 24. It seems pretty clear that

reeveland is, properly, land attributed to the

sheriff while exercising his duty, in fact, a
kind of office-endowment. Vinogradoff, Eng-
lish Society 372. Reveland, according to

Maitl. Domesd. Book 169, is obscure.

REVELS. Sports of dancing, masking, etc.,

formerly used in princes' courts, the inns of

court, and noblemen's houses, commonly per-

formed by night; there was an officer to or-

der and supervise them, whowas entitled the

"master of the revels." Cowell.

REVENDICATION. In Civil Law. An ac^

tion by which a man demands a thing of

which he claims to be owner. It applies to

immovables as well as movables, to corporeal
or Incorporeal things. Merlin, Rupert.
By the civil law, he who has sold goods for

cash or on credit may demand them back
from the purchaser if the purchase-money is

not paid according to contract. The action

of revendication is used for this purpose.

See an attempt to introduce the principle of

revendication into our law; 2 Hall, Law
Journ. 181.

Revendication, in another sense, corre-

sponds very nearly to the stoppage in tran-

situ of the common law. It is used in that
sense in the Code de Commerce, art. 577.

Revendication, says that ' article, can take

place only when the goods sold are on the
way to their place of destination, whether
by land or water, and before they have been
received into the warehouse of the insolvent

ifailU) or that of his factor or agent author-
ized to sell them on account of the insolvent.

See Dig. 14. 4. 15 ; 18. 1. 19. 53 ; 19. 1. 11.

REVENUE. The infcome of the govern-
ment arising from taxation, duties, and the
like; and, according to some correct law-
yers, under the idea of revenue is also in-

cluded the proceeds of the sale of stocks,

lands, and other property owned by the gov-

ernment. Story, Const. § 877.

Internal revenue. The revenue raised by
the United States from all sources of taxa-

tion except duties on imports. By revenue

Is also understood the Income of private In-

dividuals and corporations.

See Taxation.
A bill establishing rates of postage is not

a bill for raising revenue, within the mean-
ing of the constitution; but post-office laws

may be revenue laws without being laws for

raising revenue; U. S. v. James, 13 Blatchf.

207, Fed. Cas. No. 15,464. See Davenport

City V. Dows, 15 Wall. (U. S.) 390, 21 L. Ed.

96 ; Warner v. Fowler, 4 Blatchf. 311, Fed.

Cas. No. 17,182.

REVENUE LAWS. Laws made for the di-

rect and avowed purpose of creating and se-

curing revenue or public funds for the service

of the government. U. S. v. Mayo, 1 Gall.

398, Fed. Cas. No. 15,755. See U. S. v. Hill;

123 U. S. 686, 8 Sup. Ct. 308, 31 L. Ed. 275.

No country ever takes notice of the rev-

enue laws of another; 1 Cowp. 343, per

Lord Mansfield; 3 D. & R. 190.

Under the constitution of the United States

revenue bills must originate in the house of

representatives ; Const, art. 1, § 7. See Mon-
ey Bills.

REVENUE SIDE OF THE EXCHEQUER.
That jurisdiction of the court of exchequer,
or of the exchequer division of the high court
of justice, by which it ascertains and enforc-

es the proprietary rights of the crown
against the subjects of the realm. The prac-
tice in revenue cases is not affected by the
orders and rules under the Judicature Act
of 1875.

REVERSAL. In International Law. A dec-
laration by which a sovereign promises that
he will observe a certain order, or certain
conditions, which have been once established,

notwithstanding any Changes that might oth-

erwise cause a deviation therefrom ; as, for

example, when the French court consented
for the .first time, in 1745, to grant to Eliza-

beth, the Czarina of Russia, the title of em-
press, it exacted as a reversal a declaration
purporting that the assumption of the title of
an imperial government by Russia should not
derogate from the rank which France had
held towards her.

Letters by which a sovereign declares that
by a particular act of his he does not mean
to prejudice a third power. Of this we have
an example in history: formerly the emperor
of Germany, whose coronation, according to

the golden bull, ought to have been solemniz-
ed at Aix-la-Chapelle, gave to that city, when
he was crowned elsewhere, reversals, by
which he declared that such coronation took
place without prejudice to its rights, and
without drawing any consequences therefrom
for the future.

In Practice. The decision of a superior
court by which the judgment, sentence, or de-
cree of the inferior court is annulled.
After a judgment, sentence, or decree has

been rendered by the court below, a writ of

error may be issued from the superior to the
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Inferior tribunal, or an appeal taken, when
the record and all proceedings are sent to the
appellate court. When, on the, examination
of the record, the appellate court gives a
judgment different from the inferior court,

they are said to reverse the proceeding.

REVERSE, REVERSED. A term fre-

quently used in the judgments of an appel-

late court, in disposing of the case before it.

It then means "to set aside, to annul, to va-

cate." Laithe v. McDonald, 7 Kan. 254.

REVERSION. The residue of an estate

left in the grantor, to commence in possession

after the determination of some particular

estate granted out by him. The return of

land to the grantor and his heirs after the

grant is over. Co. Litt. 142 6 ; 2 Bla. Com.
175; 4 Kent 354. See CoNniiiON; Cqndi-
TiONAi. Fee; Base Fee.

The reversion is a vested Interest or estate

and arises by operation of law only. In this

latter respect it differs from a remainder,
which can never arise except either by will

or deed ; Cruise, Dig. tit. 17 ; 4 Kent 345 ; 19

Vin. Abr. 217. A reversion is said to be an
incorporeal hereditament; 4 Kent 354; 1

Washb. R. P., 37, 47; Snell's Ex'rs v. Snell,

38 N. J. Eq. 124. The possibility of reverter

in the grantor of a qualified or determinable

fee is not void for remoteness ; First Univer-

salist Soc. V- Boland, 155 Mass. 171, 29 N. B.

524, 15 L. R. A. 231 ; as to the reversion or

remainder in lands confiscated by the United

States because of the owners engaging in the

rebellion, see Jenkins v. CoUard, 145 U. S.

546, 12 Sup. Ct. 868, 36 L. Ed. 812. See Re-

mainder ; Limitation.

In some cages land taken under the right

of eminent domain for a specific purpose

reverts to the former owner when that pur-

pose has ceased. See ESminent Domain ; Es-

cheat.

A street railway leasing its property for

999 years cannot be said to have a reversion

in the property, which amounts to anything

substantial. It rests upon a false analogy

with the English land laws ; Thirteenth &
Fifteenth St. P. R Co. v. Broad St. R. T. R.

Co., 31 Pa. Co. Ct R. 103, per Sulzberger, J.

Improvements on the roadbed by a lessee

railroad company roadbed leased for 999

years are for the benefit of the lessee ; North-

ern Pac. Ry. Co. v. Boyd, 228 U. S. 482, 33

Sup. Ct. 554, 57 L. Ed. 931.

REVERSIONARY INTEREST. The inter-

est which one has in the reversion of lands

or other property. The residue which re-

mains to one who has carved out of his es-

tate a lesser estate. See Reversion. An in-

terest in the land when possession shall fail.

Cowell.

REVERSIONARY LEASE. One to take ef-

fect in futuro. See Lease.

REVERTER. Reversion. A possibility or

reverter is that species of reversionary inter-

est which exists when the grant is so limited

that it may possibly terminate. See 1

Washb. R. P. 63.

R E V EST. To replace one in the possession

of anything of which he has been divested,

or put out of possession. 1 Rop. H. & W. 353.

REVIEW. In Practice. A second exami-

nation of a matter. For example, by the laws

of Pennsylvania, the courts having jurisdic-

tion of the subject may grant an order for a

view of a proposed road ; the reviewers make
a report, which, when confirmed by the

court, would authorize the laying out of the

same. After this, by statutory provision, the

parties may apply for a review or second ex-

amination, and the last viewers may make a

different report. For the practice of reviews

in chancery, see Bill op Review.
The criticism of a publication. See Cbit-

icism; Libel.

REVIEW, COURT OF. In England. A
court of appeal in bankruptcy cases, estab-

lished in 1832 and abolished in 1847. Rob-

son, Bkcy.

REVIEWER, REVIEWEE. Terms used in

the caption of a case in Vermont in substan-

tially the same sense as appellant and ap-

pellee. Sumner v. Wentworth, 1 Tyler 42.

REVILING CHURCH ORDINANCES. An
offence against religion punishable in Eng-

land by fine and imprisonment 4 Steph.

.Com. 208. See Blasphemy.

REVISED STATUTES OF THE UNITED
STATES. The Revised Statutes were enact-

ed June 22, 1874, and, when printed in 1875,

embraced the laws, general and permanent in

their nature, in force December 1, 1873. A
second edition was completed in the latter

part of 1878, and includes only the specific

amendments passed by the forty-third and
forty-fourth congresses, with references to

some other acts. The period from 1874 to

1880 is provided for by a supplement pub-

lished in 1881. See Preface to Supplement

to Rev. Stat. A second edition of the supple-

ment, covering the legislation from 1874 to

1891, and embracing the matter in the Supple-

ment to the Revised Statutes of 1881, was
prepared and published under the direction

of congress by Chief Justice Wm. A. Richard-

son of the Court of Claims. Volume 2 of the

Supplement covers legislation down to March
4, 1901. Subsequent legislation is found in

Statutes at Large, vols. 32 to 37. Vol. 37

covers the 63d Congress, 1911-1913.

Transactions subsequent to the enactment

of the Revised Statutes must be determined

by the law as there found, and not by the

earlier statutes incorporated therein. In

cases of ambiguity or uncertainty, the pre-

vious statutes may be referred to to elucidate

the legislative intent, but where the language

is clear, the Revised Statutes must govern.

The second edition is nmther a new revision

nor a new enactment ; it is only a new pub-
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Ucatlon, a compilation containing the original

law with certain specific alterations and
amendments made by subsequent legislation

incorporated therein according to the judg-

ment of the editor, who had no discretion to

correct errors or supply omissions ; Wright
V. U. S., 15 Ct. CI. 80. Sections of a statute

re-enacted in the Revised Statutes are to be
given the same meaning they had in the orig-

inal, unless a contrary intention is clearly

manifested ; U. S. v. Le Bris, 121 tJ. S. 2T8,

7 Sup. Ct 894, 30 L. Ed. 946; the Revised
Statutes are merely a compilation of the

statutes of the United States, and resort may
be had to the .original statute to ascertain

what, if any, change of phraseology there is,

and whether such change should be construed
as changing the law; U. S. v. Lacher, 134
U. S. 626, 10 Sup. Ct. 625, 33 L. Ed. 1080;
and this is specially so where the act author-
izing the revision directs marginal references

as in this case; Barrett v. U. S., 169 U. S.

227, 18 Sup. Ct. 327, 42 L. Ed. 723, where
some historical mattes relating to the subject

is found. "They must be treated as the leg-

islative declaration of the statute law on
the subjects embraced, on the first day of

December, 1873. When the meaning is plain,

the courts cannot look to the statutes which
have been revised, to see if congress, erred
in that revision, but may do so when nec-

essary to construe doubtful language." Bate
Refrigerating Co. v. SulEberger, 157 V. S. 1,

15 Sup. Ct. 508, 39 L. Ed. 601 ; V. S. v. Com-
mercial Co., 74 Fed. 145.

"An intention to alter the scope and purpose
of an existing law cannot be imputed to con-

gress because it placed in the Revised Stat-

utes in two separate sections portions of

what was a single section of the original act

;

Anderson v. Steamship Co., 225 U. S. 187, 32
Sup. Ct. 626, 56 L. Ed. 1047.

See Statutes at I/Arqe.

REVISING ASSESSORS. In English Law.
Two oflBcers formerly elected to assist the

mayor in revising the parish burgess lists,

but now abolished and the duties transferred

to the revising barristers.

REVISING BARRISTERS. In English Law.
Barristers appointed to revise the list of vot-

ers for county and borough members of par-

liament, and who hold courts for that pur-

pose throughout the country.

An appeal lies on questions of law to the

King's Bench Division of the High Court of

Justice.

REVIVAL. . Of Contracts. An agreement
to renew the legal obligation of a just debt

after it has been barred by the act of limita-

tion or lapse of time is called its revival.

In Practice. The act by which a judgment
Which has lain dormant or without any ac-

tion upon it for a year and a day is, "at com-
mon law, again restored to its original force.

When a judgment is more than a day and
a year old, no execution can Issue upon It at

common law; but till It has been paid, or

the presumption, arises from lapse of time

that it has been satisfied, it may be revived

and have all its original force, which was
merely suspended. This may be done by a

goi/re facias or an action of debt on the judg-

ment. See Scire Facias ; and as to Abate-

ment AND Revival, see that title.

REVIVE. To bring again to life, to reani-

mate, to renew ; to bring into adtion after a

suspension. Lindsey v. Lyman, 37 la. 207.

REVOCATION. The recall of a power or

authority conferred, or the vacating of an In-

strument previously made.-

An act of the mind demonstrated by some
outward and visible sign. Graham v. Burch,

47 Minn. 171, 49 N. W. 697, 28 Am. St. Rep.

339.

Revocation of grants. Grants may be re-

voked by virtue of a power expressly re-

served in the deed, or where the grant is

without consideration or in the nature of a
testamentary disposition; 3 Co. 25.

Voluntary eon/veyances, being without pe-

cuniary or legal consideration, may be super-

seded or revoked, in effect, by a subsequent
conveyance of the same subject-matter to an-

other for valuable consideration. And it wiU
make no difference that the first conveyance
was meritorious, being a voluntary setOe-

ment for the support of one's self or family,

and made when the grantor was not indebted,

or had ample means besides for the payment
of his debts. And the English cases hold

that knowledge of the former deed will not
affect the rights of a subsequent purchaser;
9 Bast 59 ; 4 B. & P. 332 ; 18 Ves. 84. See,

also, the exhaustive review of the American
cases. In note to Sexton v. Wheaton, 1 Am.
Lead. Cas. 36.

It is generally held that a voluntary con-
veyance which Is also fraudulent, Is void as
to subsequent bona fide purchasers for value
with notice ; but If not fraudulent in fact, it

is only void as to those purchasing without
notice. See Bisp. Eq. 257; Elliott v. Horn,
10 Ala. 348, 352, 44 Am: Dec. 488; Verplank
V. Sterry, 12 Johns. (N. Y.) 536, 557, 7 Am.
Dec. 348 ; Hudnal v. Wilder, 4 McCord (S. 0.)

295, 17 Am. Dec. 744 ; Fraudulent Convey-
ance.

The fact that the voluntary grantor sub-
sequently conveys to another, is regarded as
prima facie evidence that the former deed
was fraudulent as to subsequent purchasers
without notice, or it would not have been re-

voked; Cathcart v. Robinson, 5 Pet (U. S.)

265, 8 L. Ed. 120; Bank of Alexandria v.

Patton, 1 Rob. (Va.) 500, 544.

In same of the states, notice of the volun-

tary deed will defeat the subsequent pur-

chaser; Lancaster v. Dolan, 1 Rawle (Pa.)

231, 18 Am. Dec. 625 ; Baltimore v. Williams,
6 Md. 242 ; Hudnal v. Wilder, 4 McCord (S.

C.) 295, 17 Am. Dec. 744; Corprew v. Ar-

thur, 15 Ala. 525. But in other states the
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English rule preTails; Doyle v. Sleeper, 1
Dana (Ky.) 531; Freeman t. Eatman, 38 N.
0. 81, 40 Am. Dec. 444.

If one bail money or other valuables to an-
other, to bfe delivered to a third-person on the
day of marriage, he may countermand it at
any time before delivery over ; 1 Dy. 49. But
if such delivery be made in payment or secu-
rity of a debt, or for other valuable consider-
ation, It is not revocable ; 1 Stra. 165. And
although the gift be not made known to the
donee, being for his benefit, his assent will be
presumed until he expressly dissents ; 3 Co.

26 6; 2 Salk. 618.

Powers of appointment, to uses are revo-

cable if so expressed in the deed of settle-

ment. But it is not indispensable, it is said,

that this power of revocation should be re-

peated in each successive deed of appoint-
ment, provided it exist in the original deed
creating the settlement; 4 Kent 336; 1 Co.

110 6 ; 2 Bla. Com. 339.

It has been said that the power of revo-

cation does not include the appointment of

new uses ; 2 Freem. 61 ; Pr. in Ch. 474.

A voluntary deed of trust, without power
of revocation, made with a nominal consider-

ation, and without legal advice as to its ef-

fect, when there was evidence that its effect

was misunderstood by the grantor, will be
set aside in equity ; Garnsey v. Mundy, 24 N.

J. Eq. 243 ; s. c. 13 Am. h. Reg. N. S. 345, and
note by Mr. Bispham. In a similar case it

was held that the mere omission of counsel

to advise the ihsertion of a power of revoca-

tion is not a ground to set aside the deed; but
that this omission and the absence of the pow-
er are circumstances tending to show that the

act was not done with a deliberate intent. The
deliberate intent of a party to tie his hands
should clearly appear. In the absence of such
aji intent the omission of a power to revoke is

prima facie evidence of mistake. The mis-

take being one of fact mixed with legal ef-

fects, equity will relieve ; Appeal of Russell,

75 Pa. 269 ; the earlier English cases seem
to have insisted upon the presence of a power
of revocation in voluntary settlements ; L. R.

8 Bq. 558 ; 14 id. 365; but in a later case it

was held that the absence of such a power
was merely a circumstance of more or less

weight, according to the other circumstances

of each case; L. R. 8 Ch. Ap. 430. A re-

served right of revocation is not inconsistent

with the creation of a valid trust; Mize v.

Nat. Bank, 60 Mo. App. 358.

A quitclaim deed from a trustee to the
donor of the trust will not revoke the trust,

though made solely for that purpose, since a
completed trust, without reservation of pow-
er to revoke, can only be revoked by the con-

sent of all the beneflciaries ; Ewing v. Shan-

nahan, 113 Mo. 188, 20 S. W. 1065. See Hell-

man V. McWilliams, 70 Cal. 449, 11 Pac. 659.

Powers of sale and of substitution of trus-

tee in a mortgage or deed of trust are coup-

led with an Interest so that they are not re-

voked by the death of the grantor, although
the mortgage or deed of trust is a mere right

to resort to the thing for the payment of the
debt, and the mortgagee or trustee has no es-

tate, legal or equitable, in the thing con-

veyed ; Frank v. Mortgage Co., 86 Miss. 103,

38 South. 340, 4 Ann. Cas. 54, 70 L. R. A.

135, with full note on the revocation by death
of power of sale in a mortgage or deed of
trust.

A power of sale of an ancestor's land, for
the purpose of an amicable division among
the heirs, is revoked by the death of one of
the parties, although it contains a provision
that it shall not be revoked by deatn, and au-

'

thorizes the payment of the salary and ex-

penses of the agent out of the proceeds of the
property; Weaver, v. Richards, 144 Mich. 395,

108 N. W. 382, 6 K R. A. (N. S.) 855, and note.

That case is put squarely upon the doctrine
that the interest which will protect a power
after the death of the person creating it,

must be an interest in the thing itself. And
a contract placing one's property in another's
hands to manage and sell, which is to con-

tinue after the death of the donor, is never-
theless terminated by the death of the donor j

MiHs V. Smith, 193 Mass. 11, 78 N. E. 765, 6
L. R. A. (N. S.) 865.

The American courts; .following Brown v
M'Gran, 14 Pet. (U. S.) 479, 10 I/. Ed. 550,

hold that the consignee of goods for sale, who
has incurred liability or made advances up-

on the faith of the consignment, acquires a
power of sale which, to the extent of his in-

terest, is not revocable or subject to the con-

trol of the consignor. But if orders are giv-

en by the consignor, contemporaneously with

the consignment and advances, in regard to

the time and mode of sale, and which are,

either expressly or impliedly, assented to by
the consignee, he is not at liberty to depart

from them afterwards. But if no- instruc-

tions are given at the time of the consignment
and advances, the legal presumption is that

the consignee has the ordinary right of fac-

tors to sell, according to the usages of the

trade and the general duty of factors, in the

exercise of a sound discretion, and reimburse

the advances out of the proceeds, and that

this right is not subject to the interference

or control of the consignor. See Cotton v.

Hiller, 52 Miss. 7 ; Mooney v. Musser, 45 Ind.

115.

The right of the factor to sell in such case

is limited to the protection of his own inter-

est, and if he sell more than is necessary for

that purpose contrary to the order of his

principal, he is liable for the loss incurred;

Weed V. Adams, 37 Conn. 378.

The case of Parker v. Brancker, 22 Pick.

(Mass.) 40, seems to go to the length of hold-

ing that where the consignment is to sell at

a limited price the consignee may after notice

sell below that price, if necessary, to reim-

burse advances. But to this extent the Amer-
ican rule has not gone; 1 Pars. Contr., 8th
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ed. 70. See, also, Frothlngham v. Everton,

12 N. H. 239; Blot v. Bolceau, 3 N. Y. 78, 51

Am. Dec. 345.

The English courts do not hold such a pow-
er Irrevocable in law ; 3 G. B. 380 ; 5 id. 895.

In the last case, Wilde, C. J., thus lays down
the rule. It may furnish a ground for infer-

ring that the advances were made upon the

footing of an agreement that the factor shall

have an irrevocable authority to sell In case

the principal made default. But It would be

an inference of fact, not a conclusion of law.

The fact that the agent has incurred expense

In faith of the authority being continued, and
will suffer loss by Its revocation, is a ground
of recovery against the principal, but does

not render the power irrevocable. A pledge

of personal property to secure liabilities of

the pledgor, with an express power of sale,

confers such an Interest in the subject-matter

that it will not be revoked by his death;
Knapp V. Aloord, 10 Paige (N. Y.) 205, 40
Am. Dec. 241. But a power to pledge or sell

the property of the constituent and from the

avails to reimburse advances made on liabil-

ities Incurred by the appointee Is not so cou-

pled with an interest as to be irrevocable;

Hunt V. Rousmanier's Adm'r, 8 Wheat. (U.

S.) 174, 5 L. Ed. 589 ; Mansfield v. Mansfield,

6 Conn. 559, 16 Am. Dec. 76. The interest

must exist In the subject-matter of the pow-
er, and not merely In the result of its -exer-

cise, to become Irrevocable; Rochester v.

Whitehouse, 15 N. H. 468 ; McDonald v.

Black's Adm'r, 20 Ohio, 185, 55 Am. Dec. 448.

Hence, If one give a letter of credit agreeing
to accept bills to a certain amount within a
limited time, the letter is revoked by death,

and bills drawn after the death and before

knowledge thereof reaches the drawer cannot
be enforced against the estate of such deceas-

ed party; Michigan State Bk. v. Leaven-
worth's Estate, 28 Vt. 209.

As to the revocation of a submission to

arbitrators, see AsBrrEATioisr and Award.
Kevooation of otfer.—An offer may be re-

voked at any time before acceptance, even
though a definite time for acceptance Is spec-

ified, unless there Is a distinct contract for a
definite time, founded on a distinct considera-

tion; Pollock, Contr. 27. Such revocation
can take eftect only when it is communicated
to the other party, before acceptance ; id. 30.

A general proposal by public advertisement
may be revoked by an announcement of equal
publicity, such as an announcement in the
same newspaper, even as against a person
who afterwards acts on the propo,sal not
knowing that It has been revoked ; Shuey v.

U. S., 92 U. S. 73, 23 L. Ed. 697, said in Pol-

lock, Contr. 23, to be judicial legislation.

See Offeb; Acceptance; Letteb.

The power of a partner to contract in, the
name of the firm may be revoked, by injunc-

tion out of chancery, where there is a wanton
or fraudulent violation of the contract con-'

jBtltutIng the association; BIsp. Eq. 426; 1

Story, Bq. Jur. § 673. This will sometimes be

done on account of the impracticability of

carrying on the undertaking ; 1 Cox, Oh. 213

;

2 V. & B. 299. So, too, such an Injunction

might be granted on account of the insanity

or permanent incapacity of one of the part-

ners; 1 Story, Eq. Jur. § 673. But Insanity

is not alone sufficient to produce a dissolu-

tion of the partnership; 2 My. & K. 125.

See Pabtnebship.
An oral license to occupy land is, where

the statute of frauds prevails, revocable at

pleasure, unless permanent and expensive

erections have been made by the licensee in

faith of the permission. In such case a court

of equity will decree a conveyance on equit-

able terms. In conformity with the contracts

of the parlies, or else require compensation

to be made upon equitable principles; Tren-

ton W. P. Co. V. Chambers, 9 N. J. Eq. 471

;

Redfield, Rallw. 106; Prince v. Case, 10

Conn. 375, 27 Am. Dec. 675.

For the law in regard to the revocation of

wills, see Wills; and as to the revocation

of authority of agents, see Peincipal and
Agent.

REVOCATiONE PARLIAMENT). An an-

cient writ for recalling a parliament. 4
Inst. 44.

REVOCATUR (Lat. it is recalled). A
term used to denote that a judgment is an-

nulled for an error in fact. The judgment
is then.said to be recalled, revocaiur; not
reversed, which is the word used when a
judgment is annulled for an error in law

;

Tldd, Pr. 1126.

REVOLT. The endeavor of the crew of a
vessel, or any one or more of them, to over-

throw the legitimate authority of her com-
mander, with intent to remove him from his

command, or against his will to take posses-

sion of the vessel by assuming the govern-

ment and navigation of her, or by transfer-

ring their obedience from the lawful com-
mander to some other person. U. S. v. Tap-
pan, 11 Wheat. (U. S.) 419, 6 L. Ed. 509.

According to WoM, revolt and rebellion are
nearly synonymous; It Is the state of citizens

who unjustly take up arms against the prince

or government. Wolff, Droit de la Nat. §

1232. See Rebellion.
By Cr. Code, § 292, if any one of the crew of an

American vessel, on the high seas or other waters,
within the admiralty and ma,ritime jurisdiction of

the TJ. S., endeavors to make a revolt, etc., or con-
spires, etc., BO to do, or incites, etc., any other of

the crew to disobey lawful orders, or to neglect
their duty, or assembles such others in a mutinous
manner, or makes a riot, or unlawfully confines the
master, etc., he is punishable by a fine of not over
$1,000, or imprisonment for not over five years, or
both. By § 293, if any one of the crew, etc., usurps
the command of the vessel, or deprives the master of

authority, or resists his authority, or transfers' the
same to one not entitled thereto, he is punishable
by a fine of not over $2,000, and imprisonment for

not over ten years. Foreign seamen on American
vessels are punishable Tinder this section; 1 N. Y.
Leg. Obs. 88. If, before a voyage la begun, the sea-
men for good reason believe that the vessel is un-
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seaworthy, they may resist an attempt to compel
them to go to sea in her, without being guilty ol
revolt; 1 Sprague 75.

Revolts on shipboard are to be considered as de-
fined by the last-mentioned act ; 1 W. & M. 306.

A confederacy or combination must be

shown; 2 Sumn. 582; "l W. & M. 305. Tlie

vessel must be properly registered; 3 Sumn.
342 ; must be pursuing her regular voyage ; 2

Sumn. 470. Tbe indictment must specifically

set forth the acts which constitute the crime

;

Whart. Prec. § 1061, n.

REWARD. The ofEer of recompense given

by authority of law for the performance of

some act for the public good, which, when the

act has been performed, is to be paid. The
recompense actually so paid.

The offer may be made to an individual;

Franklin v. Heiser, 6 Blatchf. 426, Fed. Cas.

No. 5,054 ; or by public, oral statement, post-

er, or newspaper ; Hayden v. Souger, 56 Ind.

46, 26 Am. Rep. 1; Symmes v. Frazier, 6

Mass. 344, 4 Am. Dec. 142; its acceptance

and performance create a valid contract;

Poll. Contr. 11; Ans. Contr. 31; Pierson v.

Morch, 82 N. Y. 508 ; Kasling v. Morris, 71

Tex. 584, 9 S. W. 739, 10 Am. St. Rep. 797;

Cummings v. Gann, 52 Pa. 484; such per-

formance being sufficient consideration; Ry-

er V. Stockwell, 73 Am. Dec. 634 ; 4 B. & Ad.

621. The offer, not being a contract until

performance, may be withdrawn prior there-

to; Harson v. Pike, 16 Ind. 140; Biggers v.

Owen, 79 Ga. 658, 5 S. E. 193; Freeman v.

Boston, 5 Mete. (Mass.) 57; Ryer v. Stock-

w-ell, 14 Oal. 137, 73 Am. Dec. 634 ; that the

claimant was ignorant of the withdrawal,

where the offer and withdrawal were by pub-

lic advertisement, is immaterial; Shuey v.

U. S., 92 U. S. 75, 23 L. Ed. 697. See Revo-

cation.

The offer of a reward may contain such

terms as the party sees fit to prescribe ; Am-
is V. Conner, 43 Ark. 337 ;

provided they are

lawful; Bash. Contr. i 467 ; Smith v. Arnold,

106 Mass. 269 ; and substantial performance

Is usually sufficient; Besse v. Dyer, 9 Allen

(Mass.) 152, 85 Am. Dec. 747.

Where a reward was for an "arrest," fur-

nishing information that led to an arrest was
not enough; M'Claughry v. King, 147 Fed.

465, 79 C. C. A. 91, 7 L. R. A. (N. S.) 216, 8

Ann. Oas. 856 ; Kinn v. Bank, 118 Wis. 537,

95 N. W. 969, 99 Am. St. Rep. 1012; Wil-

liams V. B. Co., 191 111. 610, 61 N. E. 456, 85

Am. St Rep. 278 ; the arrest must be legal

;

Moore v. Peace (Ky.) 97 S. W. 762; Morris

V. Kasling, 79 Tex. 141, 15 S. W. 226, 11 L.

R. A. 389.

A reward may be offered by the govern-

ment or by a private person; Furman v.

Parke, 21 N. J. L. 310; by a railroad com-

pany; Central R. & B. Co. v. Cheatham, 85

Ala. 292, 4 South. 828, 7 Am. St. Rep. 48;

but not by the District of ColumbJ:a ; Baker

V. Washington, 7 D. 0. 134 ; nor by municipal

corporations, unless authorized by statute;

Butler V. McLean. 32 111. App. 397; Loveland
V. Detroit, 41 Mich. 367, 1 N. W. 952 ; Gale
V. South Berwick, 51 'Me. 174 ; Hawk v. Mar-
ion Co., 48 la. 472; Board of Com'rs of

Grant Co. v. Bradford, 72 Ind. 455, 37 Am.
Rep. 174; contra, York v. Forscht, 23 Pa.

391. But where the selectmen of a town of-

fered a reward in excess of that authorized

by statute, it was held good for the lawful

amount ; In re Kelly, 39 Conn. 159 ; and such
officials are personally liable for the excess;

Lee v. Trustees of Flemingsburg, 7 Dana
(Ky.) 29; contra, Huthsing v. Bousquet, 2

McCrary 152, 7 Fed. 833. .

Any one who complies with the terms of

the offer, if not guilty of fraud, may recover

the reward ; Hassan v. Doe, 38 Me. 45

;

Blain v. Exp. Co., 69 Tex. 74, 6 S. W. 679;

Means v. Hendershott, 24 la. 78; although

not embraced in the description of the per-

sons to whom it was originally proposed;

First Nat. Bk. v. Hart, 55 111. 62 ; 64 L. T.

594 ; but not for apprehending a person who
has been admitted to bail; Marking v. Needy,

8 Bush (Ky.) 22 ; nor one discharged from ar-

rest by the committing magistrate ; Board of

Sup'rs of Itawamba Co. v. Candler, 62 Miss.

193. The owners of a proprietary medicine

offered a reward to any one who used it and
then contracted Influenza ; held a contract

with one who met the conditions ; [1893] 1 Q.

B. 256. Where a prize is offered in a county

competition, one who meets the conditions

may recover; 39 Wash. L. B. 18.

One may recover a reward offered by his

employers; Chicago & A. R. Co. y. Sebring,

16 111. App. 181; but not if he is morally

bound to furnish the information ; Burke v.

Wells, Fargo & Co., 50 Cal. 218 ; or it is his

official duty to do so ; Morris v. Kasling, 79

Tex. 141, 15 S. W. 226, 11 L. E. A. 398; Smith

V. Whildin, 10 Pa. 39, 49 Am. Dec. 572. And
a reward offered by the state for the capture

of a criminal cannot be claimed by an officer

whose official duty it is to make the arrest;

the rule being founded on public policy, it is

opposed to opening the door to any Induce-

ment for public officers to delay arrests until

rewards are offered; Smitha v. Gentry (Ky.)

45 S. W. 515, 42 L. B. A. 302, where it was
held that no one could have any property

right in a reward until it was earned by

making the arrest, so that where, by sharp

practice in making use of information de-

rived, over the telephone, one person secured

the reward and prevented another, who really

gave the information, from obtaining the

benefit of it, the latter had no right of action.

But it is held that a promise to pay a reward

to a police constable is binding because there

might be some information which he was not

bound, in the discharge of his ordinary duty,

to give ; 11 A. & E. 856.

A reward was offered by the defendant for

the arrest of a criminal. A police officer

made the arrest, but the prisoner broke away
from him and in the pursuit surrendered to
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the plaintiff. The defendant voluntarily paid

the reward to the officer. Plaintiff on a suit

for a share of the reward was held not en-

titled to any part of it ; Stair v. Heska
Amone Congregation (Tenn.) 159 S. W. 840.

An offer of a reward is not void as against

public policy, because made for conviction of

offences afterwards to be committed ; Wil-

moth V. Hensel, 151 Pa. 200, 25 Atl. 86, 31
Am. St. Rep. 738.

It is held to be necessary that the person
performing the service should know of the

offer when he did so ; Howland v. Lounds, 51

N. Y. 604, 10 Am. Rep. 654; Broadnax v.

Ledbetter, 100 Tex. 375, 99 S. W. 1111, 9 L-.

R. A. (N. S.) 1057 ; Williams v. R. Co., 191 111.

610, 61 N. E. 456, 85 Am. St. Rep. 278; cotir

tra, Everman v. Hyman, 3 Ind. App. 459, 29

N. E. 1140; Russell v. Stewart, 44 Vt. ItO;

12 C. B. N. S. 740; 104 E. C. L. 740; Drum-
mond V. XJ. S., 35 Ct. CI. 356 ; Eagle v. Smith,

4 Houst. (Del.) 293; but if the reward was
offered by statute the party need not allege

knowledge; Board of Com'rs of Clinton

County V. Davis, 162 Ind. 60, 69 N. E. 680, 64

L. R. A. 780, 1 Ann. Cas. 283.

Where a reward was offered for the return

of a lost pocketbook, it was held that the fact

that the pocketbook was found before the

finder heard of the reward was irrelevant,

and also that the finder had a lien on the ar-

ticle for the offered reward ; MacFarlane v.

Bloch, 59 Or. 1, 115 Pac. 1056, Ann. Cas.

1913B, 1275.

The person first complying with the terms

of the offer is entitled to the reward; 4 B.

& Ad. 621; U. S. V. Simons, 7 Fed. 709; U.

S. V. George, 6 Blatch. 406, Fed. Cas. No.

15,198 ; and where the offer is for' informa-

tion, the whole of which is furnished in frag-

ments by different persons, the reward may
be equitably apportioned ; Janvrin v. Exeter,

48 N. H. 86, 2 Am. Rep. 185 ; Fargo v. Ar-

thur, 43 How. Pr. (N, Y.) 193 ; and so as to

the recovery of property; Hawk v. Marion

County, 48 la. 472; Deslondes v. WUson, 5

La. 397, 25 Am. Dec. 187; Symmes v. Pra-

zier, 6 Mass. 344, 4 Am. Dec. 142.

The finder of lost property is not entitled

to a reward, if there was no promise of one

by the owner; Watts v. Ward, 1 Or. 86, 62

Am. Dec. 299. See Findeb.

REX (Lat.). A king.

RHANDIR. A part in the division of

Wales before the Conquest; every township

comprehended four gavels, and every gavel

had four rhandirs, and four houses or tene-

ments constituted every rhandir. Tayl. Hist.

Gav. 69.

RHODE ISLAND. One of the original

thirteen states of the United States of Amer-

ica ; its full style being, "The State of Rhode

Island and Providence Plantations."

Its territory lies between Massaoliusetts and Con-

necticut, in the southwest angle of that portion

of the territory of the former state which was

known as the colony of New Plymouth, and Is

situated at the head and along both shores of the

Narragansett Bay, comprising the islands In the

same, the principal of which is Rhode Island, placed

at the mouth of the bay. The settlement was com-
menced as early as June, 1636, on the present site

of the city of Providence, by five men under Roger

Williams. Williams founded his colony upon a

compact which bound the settlers to obedience to

the major part "only in civil things"; leaving to

each perfect freedom in matters of religious con-

cernment, so that he did not, by his religious prac-

tices, encroach upon the public order and peace.

A portion of the Massachusetts colonists, who were

of the antinomian party, after their defeat in that

colony, settled on the island of Aquetnet, now
Rhode Island, where they associated themselves as

a colony on March 7, 1638. These settlements, to-

gether with one "at Shawomet, now Warwiclr, made
by another sect of religious outcasts, under Gorton,

in 1642-3, remained under separate voluntary gov-
ernments until 1647, when they were united under
one government, styled "The Incorporation of

Providence Plantations in the Narragansett Bay
in New England," by virtue of a charter granted
in 1643.

This colony remained under this charter, which,
upon some provisions, was confirmed by Cromwell in

1655, until after the restoration, when a new charter
was procured from Charles II., in the fifteenth year
of his reign, under which a new colonial govern-
ment was formed on the 24th of November, 1663,

which continued, with the short interruption of the
colonial administration of Sir Edmund Andros,
down to the period of the American revolution.
In the general assembly of the colony, on the first

Wednesday of May, 1776, in anticipation of the dec-
laration of independence, an act was passed which
absolved the colonists from their allegiance to the
king of Great Britain, and which ordered that in
future all writs and processes should issue in the
charter name of "The Governor and Company of
the English Colony of Rhode Island and Providence
Plantations," instead of the name of the king. The
old colonial charter, together with a bill of rights
adopted by the general assembly, remained the sole
constitution of state government ulitil the first

Tuesday in May, 1843, when a state constitution
framed by a convention assembled in November,
1842, and adopted by the people of the state, went
into operation. Sundry amendments have been
made.

RHODIAN SEA-LAW. A code of maritime
laws adopted by the people of Rhodes, who
had by their commerce and naval victories

obtained the sovereignty of the sea, about
nine hundred years before the Christian era.

There is reason to suppose this code has not
been transmitted to posterity, at least not in

a perfect state. The Roman jurists borrow-
ed from them. Scrutton, Roman Law Influ-

ence, § 4. See Code; Ashburner on Rhodlan
Sea-Law, who is of opinion (p. cxii) that it

was probably put together by a private hand
between A. D. 000 and A. D. 800, and could
not have been much later.

RIAL. A piece of gold coin current for ten

shillings in the reign of Henry VI.

R I BAUD. A rogue; a vagrant

RIBBONMEN. Associations or secret so-

cieties formed in Ireland, having for their ob-

ject the dispossession of landlords and polit-

ical purposes. See Whart. Law Lex.

RIDER. A schedule or small piece of pa-

per or parchment added to some part of a

record or policy of insurance; as, when on

the reading of a bill in the legislature a new
clause is added, this is tacked to the bill on
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a separate -piece of pai)er, and Is called a
rider.

A new and unrelated provision added to an
appropriation bill for the purpose of coercing
the executive to approve of obnoxious legis-

lation, or bring the wheels of government to

a stop for want of funds. It is used in a gen-

eral way of an unrelated provision added to

any bill.

Even though it may have become a modern
practice in Congress to adopt independent

legislation by attaching riders to appropria-

tion bills, the courts are not relieved from
the duty of interpreting the statute; Pen-

nington V. U. S., 231 U. S. 631, 34 Sup. Ct.

269, 58 L. Ed. 410.

RIDING. In English Law. An ascertained

district; part of a county. This term has

the same meaning in Yorkshire that division

has in Lincolnshire. 4 Term 459. See
Tbithing.

RIDING ARMED. The offense of riding or

going armed with dangerous or unusual

weapons. It is a misdemeanor; 4 Steph.

Com., 11th ed. 203.

RIDING CLERK. One of the Six Clerks

in chancery,/ who, in his turn, for one year

kept the controlment books of all grants that

passed the Great Seal. Whart. Diet.

RIENS. A French word which signifies

nothing. See the following titles. It some-
times signifies not, as. Hen culpable, not
guilty.

RIENS EN ARRIERE (L. Fr. nothing in

afrear). A plea which alleges that there is

nothing remaining due and unpaid Of the

plaintiff's demand. It is a good plea, and
raises the general issue in an action for rent.

2 Wm. Saund. 297, n. 1 ; 2 Ld. Raym. 1503

;

Gould, PI. 286; McKelv. PI. 38.
,

RIENS PASSE PER LE FAIT (L. Fr. noth-

ing passed by the deed). A plea which avoids

the effect Of a deed where its execution can-

not be denied, by asserting that nothing pass-

ed thereby:, for example, an allegation that

the acknowledgment was before a court

which had not jurisdiction.

RIENS PER DESCENT. A plea by an heir

sued for the debt of his ancestor that he had
no lands by descent from the ancestor. Chit-

ty, Prec. 433.

RIER, or REEB-COUNTY. Close county,

In opposition to open county. It appears to

be some public place which the sherifC ap-

points for the receipt of the king's money
after the end of the county court. Fleta

says it is dies crastinus post comitatum. En-

cyc. Lond.

RIF FLARE. To take away anything by

force.

RIGGING THE MARKET. A term of the

stock exchange denoting the practice of in-

flating the price of given stocks or enhancing

their quoted value by a system of pretended
purchasers, designed to give the air of an un-

usual demand for such stocks. U. R. 13 Eg.

447.

RIGHT. A well-founded claim. If people

believe that humanity itself establishes or

proves certain claims, either upon fellow-be-

ings, or upon society or government, they call

these claims human rights; if they believe

that these claims inhere in the very nature
of man himself, they called them inherent,

inalienable rights ; if people believe that

there inheres in monarchs a claim to rule

over their subjects by divine appointment,
they call the claim divine right, jus div-inum;

if the claim is founded or given by law, it is

a legal right. The ideas, of claim and that

the claim must be well founded always con-

stitute the idea of right. Rights can only

inhere in and exist between moral beings:

and no moral beings can- coexist without
rights, consequently without obligations.

Right and obligation are correlative ideas.

The idea of a well-founded claim becomes in

law a claim founded in or established by the

law: so that we may say a right in law is an
aclcnowledged claim.

Men are by their inherent nature moral
and social beings ; they have, therefore, mu-
tual claims upon one another. Every well-

grounded claim on others is called a right,

and, since the social character of man gives

the element of mutuality to each claim, every

right conveys along with it the idea of obli-

gation. Right and obligation are correlative.

The consciousness of all constitutes the first

foundation of the right or makes the claim
well grounded.' Its incipiency arises instinc-

tively out of the nature of man. Man feels

that he has a 'right of ownership over that

which he has produced out of appropriated

matter, for instance, the bow he has made of
appropriated wood; he^ feels that he has a
right to exact obedience from his children,

long before laws formally acknowledge or

protect these rights ; but he feels, too, that

if he claims the bow which he made as his

own, he ought to acknowledge (as correla-

tive obligation) the same right in another

man to the bow which he may have made;
or if he, as father, has a right to the obe-

dience of his children, they have a corres-

ponding claim on him for protection as long
as they are incapable to protect themselves.

The idea of rights is coexistent with that of
authority (or government) ; both are inher-

,

ent in man; but if we understand by gov-

ernment a coherent system of laws by which
a state is ruled, and if we understand by
state a sovereign society, vrith distinct au-

thorities to make and execute laws, then

rights precede government, or the establish-

ment of states, which is expressed in the an-

cient law maxim: Ne ex regula jus suma-
tur, sed ex jure quod est, regula flat. See

GovEBNMENT. We canuot refrain from re-
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ferring the reader to the noble passage of

Sophocles, CEdyp. Tyr. 876 et seg., and to the

words of Cicero, in his oration for Milo : Est
cnim hwe, judices, non seripta sed nata lex;

quam non didicimus, aocepimus, legmvas;
vervm ex natura ipsa arripuvmus, hailsimus,

expressimua ; ad quam non dooti sed facti;

non instituU sed imiuti sumus.
As rights, precede government, so we find

that now rights are acknowledged above gov-

ernments and their states, in the case of in-

ternational law. International lavr is found-
ed on rights, that is, well-grounded claims
which civilized states, as individuals, make
upon one another. As governments come to

be more and more clearly established, rights

are more clearly acknowledged and protect-

ed by the laws, and right comes to mean a
claim acknowledged and protected by the
law. A legal right, a constitutional right,

means a right protected by the law, by the
constitution ; but government does not create

the idea of right or original rights; it ac-

knowledges them; Just as government does
not create property or values and money, it

acknowledges and regulates them. If it were
otherwise, the question would present itself,

whence does government come? whence does
it derive its own right to create rights? By
compact? But whence did the contracting

parties derive their right to create a govern-

ment that is to make rights? We would be
consistentiy led to adopt the idea of a gov-

ernment by jus divinum,—that is, a govern-

ment deriving its authority to introduce and
establish rights (bestowed on It in particular)

from a source wholly separate from human
society and the ethical character of man, in

the same manner in which we acknowledge
revelation to come from a source not human.

Eights are claims of moral beings upon one
another: when we speak of rights to certain

things, they are, strictly speaking claims of

persons on persons,—^in the case of proper-

ty, for instance, the claim of excluding oth-

ers from possessing it. The idea of right in-

dicates an ethical relation, and all moral re-

lations may be infringed ; claims may be
made and established by law which are

wrong in themselves and destitute of a corol-

lary obligation ; they are like every other

wrong done by society or government; they
prove nothing concerning the origin or essen-

tial character of rights. On the other hand,
claims are gradually more clearly acknowl-
edged, and new ones, which were hot perceiv-

ed in early periods, are for the first time
perceived, and surrounded with legislative

protection, as civilization advances. Thus,
original rights, or the rights of man, are not

meant to be claims which man has always
perceived or insisted upon or protected, but
those claims which, according to the person

who uses the term, logically fiow from the

necessity of the physical and moral existence

of man; for man is born to be a man,—that

Is, to lead a human existence. They have
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been called inalienable rights ; but they have-

been alienated, and many of them are not

perceived for long periods. Meber, in his

Political Ethics, calls them primordial rights;

he means rights directly flowing from the na-

ture of man, developed by civilization, and
always showing themselves clearer and clear-

er as society advances. He enumerates, as

such especially, the following: the right of

protection ; the right of personal freedom,

—

that is, the claim of unrestricted action ex-

cept so far as the same claim of others ne-

cessitates restriction: these two rights in-

volve the right to have justice done by the

public administration of justice, the right of

production and exchange (the right of prop-

erty), the right of free locomotion and emi-

gration, the right of communion in speech,

letter, print, the right of worship, the right

of influencing or sharing in the legislation.

All political civilization steadily tends to-

bring out these rights clearer and clearer,

while in the course of this civilization, from
its indpieney, with its relapses, they appear

more or less developed in different periods

and frequently wholly in abeyance: never-

theless, they have their origin in the person-

ality of man as a social being.

Publicists and jurists have made the fol-

lowing further distinction of rights:

—

nights are perfect and imperfect. When
the things which we have a right to possess,

or the actions we have a right to do, are or
may be fixed and determinate, the right is

a perfect one ; but when the thing or the

actions are vague and indeterminate, the
right is an imperfect one. If a man demand
his property which is withheld from him, thfe

right that supports his demand is a perfect

one, because the thing demanded is or may
be fixed and determinate ; hut if a poor man
ask relief from those from whom he has rea-

son to expect it, the right which supports his

petition is an imperfect one, because the re-

lief which he expects is a vague, indetermi-

nate thing. Rutherforth, Inst. c. 2; § 4;
Grotius, lib. 1. c. 1, § 4.

Rights are also aJjsolute and qualified. A.

man has an absolute right to recover prop-
erty which belongs to him ; an agent has a
qualified right to recover such property when
it has been Intrusted to his care and which
has been unlawfully taken out of his posses-
sion.

Rights might with propriety be also di-

vided into natural and civil rights; but as
all the rights which man has received from
nature have . been modified and acquired
anew from the civil law, it is more proper,
when considering their object, to divide them
into political and civil rights.

Political rights consist in the power to par-

ticipate, directly or indirectly, in the estab-

lishment or management of government.
These political rights are fixed by the con-
stitution. Every citizen has the right of vot-

ing for public ofllcers, and of being elected ;
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these are the political rights which the hum-
blest citizen possesses.

Civil rights are those which have no relation
to the establishment, support, or management
of the government. These consist in the pow-
er of acquiring and enjoying property, of ex-

ercising the paternal and marital powers, and
the like. It will be observed that every one,

unless deprived of them by a sentence of civil

death, is in the enjoyment of his civil rights,

-^which is not the case with political rights

;

. for an alien, for example, has no political, al-

though in the full enjoyment of his civil,

rights.

These latter rights are divided into abso-

lute and relative. The absolute rights of

mankind may be reduced to three principal

or primary articles: the right of personal se-

curity, which consists in a person's legal and
uninterrupted enjoyment of his life, his limbs,

his body, his health, and his reputation ; the
right of personal Uierty, which consists in

the power of locomotion, of changing situa-

tion or .removing one's person to whatsoever
place one's inclination may direct, without
any restraint unless by due course of law;
the right of property, which consists in the
free use, enjoyment, and disposal of all his

acquisitions, without any control or diminu-
tion save only by the laws of the land. 1
Bla. Com. 124-139.

The relative rights are puMic or private:

the first are those which subsist between the

people and the government; as, the right of

protection on the part of the people, and the
right of allegiance which is due by the people

to the government ;, the second are the recip-

rocal rights of husband and wife, parent
and child, guardian and ward, master and
servant.

Rights are also divided into legal and egui-

taMe. The former are those where the party
has the legal title to a thing ; and in that

case his remedy for an infringement of it

is by an action in a court of law. Although
the person holding the legal title may have
no actual interest, but hold only as trustee,

the suit must be in his name, and not, in

general, in that of the cestui que trust; 8
Term 332 ; 1 Saund. 158, n. 1 ; 2 Bing. 20.

The latter, or equitable rights, are those

which may be enforced in a court of equity

by the cestui que trust.

RIGHT CLOSE, WRIT OF. An abolished

writ which . lay for tenants in ancient de-

mesne, and others of a similar nature, to try

the right of their lands and tenements in the

court of the lord exclusively. 1 Steph. Com.
224.

RIGHT HEIRS, The heirs of the testator

at.common law, who, if more than one, take

as tenants in common. 47 U J. Ch. 714 ; 35

W. R. 356;

RIGHT HONOURABLE. Used to designate

a member of the British privy council.

RIGHT OF ACTION. The right to bring

suit in a case. Also sometimes used in the

same sense as right in action, which is iden-

tical with chose in action (g. v.).

RIGHT OF APPEAL. This is not Umit-

ed to a right of appeal by statute, but in-

cludes a case where a judge has given leave

to appeal. 46 L. J. Q. B. 226 ; 2 Q. B. D. 125.

RIGHT OF COMMON. See Common.

RIGHT OF HABITATION. In Louisiana.

The right of dwelling gratuitously in a house
the property of another. La. Civ. Code, art.

623; 3 Toullier, c. 2, p. 325; 14 id. n. 279,

p. 330; Pothier, n. 22-25.

RIGHT OF LIEN. The word lien is of the

same origin as the word liable, and the right

of Hen expresses the liability of certain prop-

erty for a certain legal duty, or a right to re-

sort to it in order to enforce the duty. Ap
peal of Wood, 30 Pa. 277. See Lien.

RIGHT OF POSSESSION. The right to

possession which may reside in one man,
while another has the actual possession, be-

ing the right to enter and turn out such ac-.

tual occupant: e. g. the right of a disseisee.

An apparent right of possession is one which
may be defeated by a better ; an actual right

of possession, one which will stand the test

against all opponents. 2 Bla. Com. *196.

RIGHT OF PROPERTY. The abstract

right (merum jus) which remains after the

actual possession has been so long gone that

the right of possession is also lost, and the

law will only allow recovery of the land by a
writ of right. It, together with possession

and right of possession,, makes a perfect title

;

e. g. a disseisor has naked possession, the

disseisee has right of possession and right of

property. But after twenty years without
entry the right o^ possession is transferred

from the disseisee to the disseisor ; and if

he now buys up the right of property which
alone remains in the disseisee, the disseisor

will unite all three rights in himself, and
thereby acquire a perfect title. 2 Bla. Com.
*197.

RIGHT OF SALE. A contractual right of

sale of an article constitutes the taker of

such right an agent for the sale of the arti-

cle, but does not bind the giver to supply the

article; 6 L. R. Ir. 319.

RIGHT OF SEARCH. See Sbabch, Bight
of; Prisoner.

RIGHT OF WAY. See Easement; Way;
Railboad.

RIGHT PATENT. The name of an ancient

writ, which Fitzherbert says, "ought to be
brought of lands and tenements, and not of

an advowson, or of common, and lieth only

of an estate of fee-simple, and not for him
who has a lesser estate, as tenant in tail, ten-

ant in frank-marriage, or tenant for life."

Fitzh. N. B. 1.
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RIGHT, PETITION OF. See Petition of
Right.

RIGHT TO BEGIN. In Practice. The par-

ty who asserts the affirmative of an Issue has
the right to begin and reply, as on him is

the burden of proof. The substantial affirm-

ative, not the verbal, gives the right; 1

Greenl. Bv. § 74. See Opening and Closing.

RIGHT, WRIT OF. See Warr of Right.

RIGHTS, BILL OF. See Bux of Rights.

RIGOR MORTIS. Cadaveric rigidity. The
peculiar rigidity which takes place in the

muscles of the body within five or six hours

after death and which remains till putrefac-

tion ensues. The muscles lose their trans-

lucency and elasticity, and there is found to

have occurred in them a coagulation of

their plasma or tissue juice. Both chemical-

ly and physically the process differs material-

ly from the.ordinary rigidity of contraction.

RING. A current term to designate a com-
bination of persons, usually for the attain-

ment of a selfish aim or purpose ; especially

a clique formed for controlling a market, or

local or state politics. See Rbsteaint of
Tea.de.

RING-DROPPING. In Criminal Law. A
phrase applied in England to a trick fre-

quently practised in committing larcenies. It

is difllcnlt to define it ; it will be sufficiently

exemplified iJy the following cases. The pris-

oner, with some accomplices, being in com-
pany with the prosecutor, pretended to find a
valuable ring wrapped up in a paper, appear-

ing to be a jeweller's receipt for "a rich bril-

liant diamond ring." They offered to leave

the ring with the prosecutor if he would de-

posit some money and his watch as a securi-

ty. The prosecutor, having accordingly laid

down his watch and money on a table, was
beckoned out of the room by one of the

confederates, while the others took away his

watch and money. This was held to amount
to a larceny; 1 Leach 273. In another case,

under similar circumstances, the prisoner
procured from the prosecutor twenty guineas,

promising to return them the next morning,
and leaving the false jewel with him. This
was also held to be larceny ; 1 Leach 314

;

2 East, PI. Cr. 679.

RINGING THE CHANGES. A trick prac-

tised by a criminal, by which, on receiving a
good piece of money in payment of an arti-

cle, he pretends it is not good, and, changing
it, returns to the buyer a spurious coin. See
2 Leach Cr. Law Rep. 644.

RINGS-GIVING. The giving of golden
rings by a newly-created sergeant-at-law to

every person of rank at court, from the princ-

es of the blood, through the lords in parlia-

ment and the justices and barons of the

courts, down to the meanest clerk of common
pleas, to each one according to his dignity.

The expense was not less than forty pounds

English money. Fortesque 190; 10 Co. In-

trod. 23.

RIOT. A tumultuous disturbance of the

peace by three persons or more, assembling

together of their own authority with an in-

tent mutually to assist each other against

any who shall oppose them, in the execution

of some enterprise of a private nature, and

afterwards actually executing the same in

a violent and turbulent manner, to the terror

of the people, whether the act intended were

of itself lawful or unlawful. Hawk. PI. Cr. c.

65, § 1. See Shouse v. Com., 5 Pa. 88 ; Fish-

er v. State, 78 Ga. 258.

"An unlawful assembly which has actu-

ally begun to execute the purpose for which

it is assembled, by a breach of the peace, and

to the terror of the public or a lawful as-

sembly, may become a riot if the persons as-

sembled form and proceed to execute an un-

lavBful purpose to the terror of the people,

although they had not that purpose when
they assembled." Steph. Dig. Cr. Law, art.

77.

An unlawful assembly is an assembly of

three or more persons whO' meet together

for a common purpose In such a manner that

a breach of the peace may be apprehended
from their conduct. Police authorities may
disperse an unlawful assembly, but may only

use slight force, unless there is reason to ap-

prehend immediate violence on the part of

the mob ; Odgers, C. L. 156. As soon as an
unlawful assembly starts from Its place of

meeting to carry out its purpose, It becomes

a rout; as soon as It begins to carry out that

purpose In violence and In obvious defiance

of the authorities, it becomes a riot.

There are five necessary elements of a

riot ; three persons at least ; a common pur-

pose; execution or inception of that pur-

pose; an attempt to help one another by
force if necessary; force or violence display-

ed In such a manner as to alarm one person
having reasonable courage; L1907] 2 K. B.
860.

In England it is an indictable misdemeanor
for a person to refuse to take part in sup-
pressing a riot when called upon to do so by
a justice of the peace or constable. A jus-

tice of the peace must read the statutory
proclamation, if necessary, and take what-
ever subsequent steps are necessary to dis-

perse the rioters. After the lapse of an hour
from the reading of the riot act, or, because
of violence by the mob, within the hour, it is

the duty of the civil authorities to stop the
riot at whatever cost; and deadly weapons
may then be used. Rioting, after the lapse

of an hour, was a felony ; Odgers, C. L. 161.

There must be proved

—

first, an unlawful
assembling; State v. Renton, 15 N. H. 169;
for if a number of persons lawfully met to-

gether, as, for example, at a fire, or in a
theatre or a church, should suddenly quar-
rel and fight, the offense Is an affray, and
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not a riot, because there was no unlawful
assembling; but if three or more being so

assembled, on a dispute occurring, form into

parties with promises of mutual assistance,

which promises may be express, or, implied
from the circumstances, then the offense will

no longer be an affray, but a riot ; the unlaw-
ful combination will amount to an assembling
within the meaning of the law. In this man-
ner any lawful assembly may be converted
into a riot: State v. Snow, 18 Me. 346; 1

Camp. ^28; Solomon v. Kingston, 24 Hun
(N. T.) 562. Any one who joins the rioters

after they have actually commenced is equal-

ly guilty as if he had joined them while as-

sembling.

Secondly, proof must be made of, actual

violence and force on the part of the rioters,

or of such circumstances as have an appar-
ent tendency to force and violence, and cal-

culated to strike terror into the public mind

;

2 Camp. 369. See Sanders v. State, 60 Ga.

126; State v. Kempf, 26 Mo. 429. The defini-

tion requires that the offenders should assem-

ble of their own authority, in order to create

a riot; if, therefore, the parties act under
the authority of the law, they may use any
necessary force to enforce their mandate,
without committing this ofCense. See, State

v. Brooks, 1 Hill (S. C.) 362 ; State v. Hughes,
72 K. C. 25.

Thirdly, evidence must be given that the

defendants acted in the riot and were par-

ticipants in the disturbance; Scott v. V. S.,

Morr. (la.) 142. It is suflBcient if they be

present encouraging or giving countenance,

support, or acquiescence to the act ; Williams

V. State, 9 Mo. 2T0. See Co. 3d Inst. 176;

4 Bla. Com. 146 ; Com. Dig. Women and in-

fants above, but not those under, the age of

discretion are punishable as rioters ; 1 Buss.

Or. *387.

In a case growing out of the riots in Pitts-

burg in 1877, under a statute making a coun-

ty liable for the property "situated" therein,

when destroyed by a mob, the liability was
held to attach to property owned by a non-

resident of the state, in transit in possession

of a common carrier; County of Allegheny

v. Gibson's Son & Co., 90 Pa. 397, 35 Am.
Rep. 670.

In the absence of a statute giving a rem-

edy, municipal corporations are not liable

for damages resulting in loss of life from the

acts of a mob or riotous assemblage, no mat-

ter what the negligence of the city officials

may have been; City of New Orleans v.

Abbagnato, 62 Fed. 240, 10 C. C. A. 361, 26

L. R. A. 329, 23 U. S. App. 533. As to sup-

pression of a riot by militia, see 36 Am. L. Rev.

935. See Riot Act ; Mob ; Unlawful Assem-

bly; Public Meeting; ArEBAY; Martial

Law ; Borgar ; Wise, Riot Law; 3 B. & Ad. 94,

the leading case as to the duty of a magis-

trate.'

RIOT ACT. The stat. 1 Geo. I. St. 2, c. 5.

It forbade the unlawful assembling of

twelve persons or more to the disturbance of

the peace. If they continue together for

one hour after the sheriff, mayor, etc., has
commanded them to disperse, such contempt
shall be felony. Stat. 24 & 25 Vict. c. 97, s.

11, requires that, in order to constitute fel-

ony, the riotous act must consist in demolish-

ing, or beginning to demolish, some building

;

Moz. & W.; Cox & S. Cr. Law 104.

By statute 1 Geo. I., the Riot Act, which is

directed to be read in a loud voice by a jus-

tice of the peace or other person authorized

by the act, is to be in the following words or

in words of like efCect : "Our Sovereign Lord
the King chargeth and commandeth all per-

sons, being assembled, immediately to dis-

perse themselves, and peaceably to depart to

their habitations, or to their lawful business,

upon the pains contained in the act made in

the first year of King George for preventing

tumults and riotous assemblies. God save

the King."
Persons who wilfully obstruct or hinder

the reading of the proclamation are guilty

of felony, and if the proclamation would
have been read had it npt been prevented by
the interference of any person or persons,

any twelve or more persons who remain
together after the proclamation would.have
been read, are guilty of felony, as if the

act had been read. See 21 St. Tr. 485.

RIOTOUSLY. In Pleading. A technical

word, properly used in an indictment for a
riot, which of Itself implies violence. 2 Sess.

Cas. Sc. 13; 2 Stra..834; 2 Chitty, Cr. Law
489.

RIPA (Lat.). The banks of a river,. or

the place beyond which the waters do not

in their natural course overfiow.

An extraordinary overflow does not change
the banks of the river. Pothier, Pand. lib.

50. See Banks; Rivee; Ripabian Peopeib-

TOBS.

RIPARIAN NATIONS. Those that possess

opposite banks or different parts of banks of

the same river.

RIPARIAN PROPRIETORS. Those who
own the lands bounding upon a watercourse.

Tyler v. Wilkinson, 4 Mas. 397, Fed. Cas.

JSTo. 14,312.

"One whose land is bounded by a navigable

stream." Potomac Steamboat Co. v. Steam-

boat Co., 109 U. S. 672, 686, 3 Sup. Ct. 445,

4 Sup. Ct. 15, 27 L. Ed. 1070. In its common
law sense, the owner of the ripa or bank of

a stream not navigable. Gough v. Bell, 22

N. J. L. 441. An owner of land bounded gen-

erally on a Stream. Bardwell v. Ames, 22

Pick. (Mass.) 333. It is said that the mean-

ing of the term has been needlessly extended

from rivers and streams to the shores of the

sea; Com. v. Roxbury, 9 Gray (Mass.) 451.

If it is necessary to express it by a single

adjective, the term littoral proprietor as

used in Boston v. Lecraw, 17 How. (U. S.)

426, 15 L. Ed. 118, is more accurate.
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Land, to be riparian, must have the stream
flowing over it or along its borders; Craw-
ford Co. V. Hathaway, 67 Neb. 325, 93 N.

W. 781, 60 L. R. A. 889, 108 Am. St. Rep.

647. Mere contiguity of quarter sections

with another quarter section does not make
the former riparian, although all are own-
ed by the same person, where they were
granted by separate patents, though issued

to the same individual but based upon sepa-

rate entries; Boehmer v. Irr. Dist., 117 Gal.

19, 48 Pac. 908.

Each riparian proprietor owns that por-

tion of the bed of the river (not navigable)

which is adjoining his land usque ad fllum

aquce; or, in other words, to the thread or

central line of the stream ; Hargr. Tracts

5; 3 Dane, Abr. 4; King v. King, 7 Mass.

496 ; Canal Com'rs v. People, 5 Wend. (N. J.)

423; Griffin v. Kirk, 47 111. App. 258; Kau-
kauna Co. v. Canal Co., 142 U. S. 254, 12

Sup. Ct. 173, 35 L. Ed. 1004.

The technical title to the beds of navigable
rivers of the United States is either in the

states in which the rivers are situated or

the riparian owners, depending on the local

law. The title of the riparian owner is a
•qualified one and subordinate to the public

right of navigation and subject to the abso-

lute power of congress over the improvement
of navigable rivers; TJ. S. v. Water Power
Co., 229 V. S. 53, 33 Sup. Ct. 667, 57 L. Ed.
1063. Where the middle of a stream is the

boundary between states or private landown-
•ers, that boundary follows any changes in

the stream which are due to a gradual accre-

tion or degradation of its banks; Nebraska
V. Iowa, 143 U. S. 359, 12 Sup. Ct. 396, 36
L. Ed. ,186; Fowler v. Wood, 73 Kan. 511,

S5 Pac. 763, 6 L. R. A. (N. S.) 162, 117 Am.
St. Rep. 534 ; but where a navigable stream
suddenly changes its course, the owner of
the shore does not acquire title to the aban-
doned channel; Gooley v. Golden, 117 Mo.
33, 23 S. W. lOOi 21 L. R. A. 30.

Where one had obtained title by adverse
possession of land bounded by a stream, it

was held that he had not acquired title to

the middle line of the stream; Stanberry v.

Mallory, .101 Ky. 49, 39 S. W. 495, 72 Am.
St. Rep. 389.

As to the rights of riparian owners over
the bed of navigable wa,ters between high
-and low water-mark, the decisions are some-
what conflicting, although the general rule

is that the riparian owner holds the right of
access to the water, subject to the right of
the state to improve navigation; Philadel-
phia V. Scott, 81 Pa. 80, 22 Am. Rep. 738.

The raising over abutting property, by the
improvement of the river, of water to a
depth sufficient for navigation, vests a right

of navigation in the public ; Schulte v. War-
ren, 218 111. 108, 75 N. E. 783, 13 L. R. A.
<N. S.) 745. Where the United States, to

improve navigation, built a pier on submerg-

ed land, away from, but in front of, an own-

er's land, by which he lost access to naviga-

bility, such act is not within the prohibition

of the constitution as to taking property for

public use without just compensation; Scran-

ton V. Wheeler, 179 U. S. 141, 21 Sup. Ct. 48,

45 L. Ed. 126.

That the riparian owner has a right of

action where his access to the water is cut

off by a structure erected between high and

low water mark, by a corporation acting un-

der its charter, see L. R. 5 H. 1/. 418 ; Yates

V. Milwaukee, 10 Wall.~(U. S.) 497, 19 L. Ed.

984; Delaplaine v. R. Co., 42 Wis. 214, 24 Ain.

Rep. 394 ; contra, Tomlin v. R. Co., 32 la. 106,

7 Am. Rep. 176 ; Lansing v. Smith, 8 Cow. (N.

Y.) 146; Stevens v. R, Co., 34 N. J. L. 532,

3 Am. Rep. 269. Where, by the action of the

sea, the sea front was cut ofC between certain

points, and a beach formed outside the main-

land, divided from it by a navigable bay, the

title to the new formation was held to be in

the owners of the part cut off; Murphy v.

Norton, 61 How. Pr. (N. Y.) 197. See Bristol

V. CasToll Co., 95 111. 84. An owner does not

lose his property in the soil by submersion or

avulsion if he afterwards reclaims it by
natural or artificial means, nor does the

length of time during which the soil was sub-

merged bar his rights ; Chicago v. Ward, 169
111. 392, 48 N. E. 927, 38 L. R. A. 849, 61 Am.
St. Rep. 185. Land lost by submergence may
be regained by reliction unless the submer-
gence has been followed by such a lapse of

time as to preclude the identity of the land
from being established. If, after a submer-
gence, the water disappears from the land

either by gradual retirement or by the ele-

vation of the land by natural or artificial

means, the proprietorship returns to the
original owner; Mulry-v. Norton, IQO N. Y.

424, 3 N. E. 581, 53 Am. Rep. 206; Fowler
V. Wood, 73 Kan. 511, 85 Pac. 763, 4 L. R.
A. (N. S.) 654, 117 Am. St. Rep. 460, 9 Ann.
Cas. 459. If an island forms on the land
submerged, it belongs to the original own-
er; id.

The title to an island in a navigable stream
arises from the title to the submerged land
on which it is formed ; Norton v. White-
side, 188 Fed. 356. Where the United States,

in improving the navigation of a stream,
transferred the channel to the opposite side

of an island in the bed of a stream, this
changed the title to the island to the oppo-
site riparian owner; id.

Where the land of the riparian owner end-
ed in an almost perpendicular bank from
five to six feet high, to the foot of which the
bed of the river reached, often rising some
height above it, and by accretion caused by
the planting of trees in the river a short dis-'

tance from the bank by one who owned the
bed of the river and a separate fishery, the
accretion was held to be the property of the
latter, and not of the riparian owner ; [1896]
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2 Ch. 1, practically reversing [1896] 1 Ch. 78.

In the leading case of Gould v. R. Co., 6 N.

Y. 522, it was held, Edmonds, J., dissenting,

that "whatever rights the owner of the land

has in the river, or in its shore below high-

water mark, are public rights, which are un-

der the control of the legislative power, and
any loss sustained through the act of the

legislature affecting them is damnum absque
injuria." Government grants for lands bor-

dering upon navigable waters extend only to

high-water mark ; Mies v. Cedar Point Club,'

85 Fed. 45, 29 C. 0. A. 5.

Where an act granted to a city the rights

possessed by the state in the shore and soil

under the Mobile River, it was held valid,

and that the rights of the riparian proprie-

tors were neither enlarged nor restricted by

such act; Mobile Transportation Co. v. Mo-
bile, 187 U. S. 487, 23 Sup. Ct 174, 47 L. EQ.

266.

A mere grant of a right to erect wharves
will not carry title beyond the land actually

appropriated ; Morris Canal & Banking Co. v.

R. Co., 16 N. J. Eq. 419; Walsh v. Doffls; Co.,

77 N. Y. 448 ; such a grant does not convey an
absolute title which may be separated from
the upland so as to cut off the riparian

rights of the owner of such land ; Shepard's

Point Land Co. v. Atlantic Hotel, 132 N. C.

517, 44 S. E. 39, 61 L. R. A. 937.

A conveyance of ferry ways consisting of

permanent structures of wood and stone is

held . to include the land owned and used

with them ; Gerrish v. Gary, 120 Mass. 132;

a statute giving the right' to construct and
maintain wharves to the channel of a cer-

tain river is a legislative grant of the right

to the soil as far as the channel; Hastings

V. Grimshaw, 153 Mass. 497, 27 N. B. 521,

12 L. R. A. 617.

One riparian owner cannot build out into

the stream, so as to injure the land of an-

other riparian <5wner, even when armed with

a license granted under act of parliament;

L. R. 1 App. Cas. 662. The owner of lands

situated on the sea cannot maintain eject-

ment for that portion of a wharf construct-

ed on his land, which extends below low-

water mark; Cobum V. Ames, 52 Cal. 385, 28

Am. Rep. 634.

The owner of both sides of a stream above

tidewater has a right to the ice formed be-

tween his boundaries; 14 Chic. Leg. News 83.

The intervention of a public road between an

estate and a river does not prevent the own-

er of the estate from being considered as the

front or riparian proprietor, when nothing

susceptible of private ownership exists be-

tween the road and river ; Delachalse v. Ma-
ginnis, 44 La. Ann. 1043, 11 South. 715. A
riparian proprietor of land bordering upon

a running stream has a right to the flow of

its waters as a natural incident to his estate,

and they cannot be lawfully diverted against

his consent; Sturr v. Beck, 133 U. S. 541, 10

Sup. Ct. 350, 33 L. Ed. 761.

A riparian owner may generate electricity

from the water power and convey it -to non-
riparian property; Mentone Irr. Co. v. Pow-
er Co., 155 Cal. 323, 100 Pac. 1082, 22 L. R. A.

(N. S.) 382, 17 Ann. Cas. 1222, He may divert

the water of a stream at a point on his proper-

ty, carry it by an artificial channel to a point

of use and return it to the stream on his

property, if his use does not injure others

who have a right to the water; Mentone Irr.

Co. V. Power Co., 155 Cal. 323, 100 Pac. 1082,

22 L; R. A. (N. S.) 382, 17 Ann. Cas. 1222.

The right of a riparian owner to use water
for irrigation is limited to riparian lands;

Crawford Co. v. Hathaway, 67 Neb. 325, 93 N.

W. 781, 60 L. B. A. 889, 108 Am. St. Rep. 647;

Gould V. Eaton, 117 Cal. 539, 49 Pac. 577, 38
L. R. A. 181. In the east it is held that such
right is confined to drinking and other domes-
tie purposes and watering animals on the ri-

parian lands; Williams v. Wadsworth, 51
Conn. 277. A riparian owner cannot divert

water from a stream to sell it to others; Mc-
Carter v. Water Co., 70 N. J. Eq. 695, 65 Atl.

489, 14 L. R. A. (N. S.) 197, 118 Am. St. Rep.

754, 10 Ann. Cas. 116, affirmed in Hudson
County Water Co. v. McCarter, 209 U. S. 349,

28 Sup. Ct. 529, 52 L. Ed. 828, 14 Ann. Cas. 560;

Heilbron v. Canal Co., 75 Cal. 426, 17 Pac. 535,

7 Am. St. Rep. 183; Ir. L. R. 21 Eq. 560 (where
there is a substantial diminution of the wa-
ter) ; but it has been held that a riparian

owner may take water from a stream and
sell it to the inhabitants of a city, the only

question being as to the reasonableness of the

use; Jones v. Aqueduct, 62 N. H. 489. Many
cases, however, take the opposite ground;
Lord V. Water Co., 135 Pa. 122, 19 Atl. 1007,

8 L. R. A. 202, 20 Am. St. Rep. 864; Penrhyn
Slate Co. V. Power Co., 84 App. Div. 92, 82 N.

Y. Supp. 547; Elberton v. Hobbs, 121 Ga.

749, 49 S. E. 779; Osborn v. Norwalk, 77

Conn. 663, 60 Atl. 645. Cases hold that water
cannot be diverted for the purpose of supply-

ing railroad locomotives: Clark v. R. Co!,

145 Pa. 438, 22 Atl. 989, 27 Am. St. Rep. 710;

Garwood v. R. Co., 83 N. Y. 400, 38 Am. Rep.

452; or to a pond to form ice for sale; Samu-
els V. Armstrong, 46 Misc. Rep. 481, 93 N. Y.

Supp; 24; or by a public institution, being a

riparian owner, to supply a large number of

its inmates ; Salem Mills Co. v. Lord, 42 Or. 82,

69 Pac. 1033, 70 Pac. 832 ; Bank of Hopkins-

ville V. Asylum for Insane, 108 Ky. 357, 56 S.

W. 525; L. B. 7 H. L. 705..

The right of a riparian proprietor to use

the, water for irrigating purposes has been

held not to be limited to the tract of land

bordering on the stream as first segregated

and sold by the government, but to extend to

lands lying back of such tracts and purchased

by him from other persons; Jones v. Conn, 39

Or. 30, 64 Pac. 855, 65 Pac. 1068, 54 L. R. A.

630, 87 Am. St. Rep. 634, where it was said

the only thing necessary to entitle one to the

right of a riparian proprietor is to show that

the body of land owned by him borders upon

a stream. This being established, the law
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gives him certain rights in the water, the ex-

tent of which is limited and controlled less by
the area of his land than by the volume of

water, and the effect of Its use over the rights

of other riparian proprietors. He is entitled

to a reasonable use of water which Is defined

as any use that does not work actual, ma-
terial and substantial damage to the common
right which each proprietor has, as limited

and qualified by the precisely equal right of

every other proprietor; Kinney, Irrigation, §

276.

Among other rights to which such an owner
Is entitled are access to the navigable part of
the river from the front of his lot; the right

to make a landing, wharf or pier for his own
use or for the use of the public, subject to

such general rules or regulations as the legis-

lature may impose; Potomac Steamboat Co.

V. Steamboat Co., 109 U. S. 672, 3 Sup. Ot.

445, 4 Sup. Ct. 15, 27 L. Ed. 1070.

An injunction will lie to restrain land own-
ers on one side of a stream from maintaining

a. levee upon the bank thereof whereby the
flood waters of the stream are made to over-

flow unnaturally the land of others on the op-

posite side of the stream; Jefferson v. Hicks,

23 Okl. 684, 102 Pac. 79, 24 L. R. A. (N. S.)

214. One proprietor cannot for his own bene-

fit change or obstruct the ordinary course of

water in a stream to the injury of other pro-

prietors; O'Connell v. Ry. Co., 87 Ga. 246, 13

S. B. 489, 13 L. R. A. 394, 27 Am. St. Rep. 246;

and he may not deflect the stream into a new
channel; T'owler v. Wood, 73 Kan. 511, 85

Pac. 763, 6 L. R. A. (N. S.) 162, 117 Am.. St.

Rep. 534. Such owner may construct an em-
bankment to protect his land from flood wa-
ter but not so in times of ordinary floods, as

to cause an overflow and injure other proprie-

tors; Crawford v. Rambo, 44 Ohio St. 279, 7

N. B. 429. A railroad company in construct-

ing such an embankment is bound to antici-

pate and provide not only for the ordinary

Wow, but for floods at long periods; Ohio &
M. Ry. Co. V. Ramey, 139 111. 9, 28 N. B. 1087,

32 Am. St. Rep. 176; see to the same effect

West V. Taylor, 16 Or. 165, 13 Pac. 665; IIU-

nois Cent. R. Co. v. Bom, 76 S. W. 352, 25 Ky.

L. Rep. 709; Sullivan v. Dooley, 31 Tex. Civ.

App. 589, 73 S. W. 82.

The owner's right of access is subordinated
to the power of Congress over interstate com-
merce; Slingerland v. Contracting Co., 169 N.
T. 60, 61 N. E. 995, 56 L. R. A. 494; Scranton
V. Wheeler, 179 U. S. 141, 21 Sup. Ct. 48, 45
L. Ed. 126; Gibson v. U. S., 166 U. S. 269, 17
Sup. Ct. 578, 41 L.Ed. 996 ; and to changes in

the condition of the public property made
under a paramount authority of the govern-
ment in the interest of better navigation;

Home for Aged Women v. Com., 202 Mass.
422, 89 N; E. 124, 24 L. R. A. (N. S.) 79; Sage
V. New York, 154 N. T. 61, 47 N. E. 1096, 38
Xi. R. A. 606, 61 Am. St. Rep. 592.

Where a canal company was authorized,

but not required by statute, to divert the wa-

ters of a stream, which they did for forty

years, it was held that the lower riparian

proprietors had no right to insist that the

diversion should be continued for their bene-

fit; Gojild, Waters § 340; Lake Drummond C.

& W. Co. V. Burnham, 147 N. C. 41, 60 S. E.

650, 17 L. R. A. (N. S.) 945, 125 Am. St. Rep.

527, where the doctrine was said to be that

where the proprietor of an upper tenement

constructs and maintains for his own benefit

an artificial waterway or any artificial struc-

ture affecting the flow of water, and such

structure invades no rights of the lower pro-

prietor, and gives indication that it is for a

temporary purpose or a specific purpose which

may at any time be abandoned, the upper

proprietor is under no obligation to maintain

the structure and the conditions produced

from it by lapse of time, though the inci-

dental effect has been to confer a benefit on

the lower owner. Nor in such case does the

lower proprietor acquire any right which

rests only on prescription. But, contra

in Kray v. Muggll, 84 Minn. 90, 86 N. W.
882, 54 L. R. A. 473, 87 Am. St. Rep. 332,

where a miU company acquired a right to

maintain a dam by prescription, it was said

that during the time such right was maturing

a reciprocal right in the riparian owners to

insist that it be maintained, or at least that no
overt act be taken for its removal, was also

maturing, which ripened and became equal to

the right of the mill company upon the comple-
tion of the prescriptive period. The recipro-

cal right thus created was not merely a per-

sonal one, but a right appurtenant to the

lands. Where the owners of a dominant tene-

ment established an artificial channel so as to

divert water naturally flowing upon the.servi-

ent tenement, and such diversion was con-

tinued for more than twenty years, mutual
and reciprocal rights were held to have been
acquired by prescription, exempting the domi-
nant owner from restoring the water to its

original course, and releasing the servient

estate from the burden of the drainage; Cleve-

land, C, C. & St L. R. Co. v. Drainage Dist,
213 111. 86, 72 N. E. 684.

Riparian rights are abrogated in Nevada
and the doctrine of prior appropriation pre-

vails; Anderson Land & S. Co. v. McConnell,
188 Fed. 818.

A riparian _ proprietor owns driftwood;
Yuba Consol.' Goldfields v. Hilton, 16 Cal.

App. 228, 116 Pac. 712.

See River ; Lakes ; Loos ; Wj^tebcotjese ;

Watebs; Ieeigation.

RIPTOWELL, or REAPTOWEL. A gra-
tuity or reward given to tenants after they
ha:d reaped their lord's corn, or done other
customary duties. Cowell.

RIPUARIAN LAW. A code of laws of the
Pranks, who occupied the country upon the
Rhine, the Meuse, and the Scheldt, who were
collectively known by the name Ripuarians,
and their laws as Ripuarian law.
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RISE. Used of a court when it terminates
its session.

RISKSAND PERILS. In Insurance. Those
causes against loss from which the insurer
is to be protected in virtue of the contract

for insurance.

The risk or peril in a life policy is death

;

under a fire policy, damage by fire; and
under a marine policy, by perils of the seas,

usually including' fire ; and under a policy

upon subjects at risk in lake, river, or canal

navigation, by perils of' the same. See In-

SUBABLE InTEEEST ; INSURANCE j POLICT

;

Wakbantt.
Under a marine insurance the risks are

from a certain place to a certain other, or

from one date to another. The perils usu-

ally insured against as. "perils of the seas"

are—fire, lightning; winds, waves, rocks,

shoals, and collisions, and also the perils of

hostile capture, piracy, theft, arrest, bar-

ratry, and jettisons. 1 Phill. Ins. § 1099.

But a distinction is made between the ex-

traordinary action of perils of the seas, for

which underwriters are liable, and wear and
tear and deterioration by. decay, for which
they are not liable ; 1 Phill. Ins. § 1105. See
Peeils of the. Sea.

Perils of lakes, rivers, etc., are analogous
to those of the seas ; 1. Phill. Ins. § 1099, n.

Underwriters are not liable for loss occa-

sioned by the gross misconduct of the as-

sured or Imputable to him; Biddle, Ins. 981;
but if a vessel is seaworthy, with suitable

oflBcers and crew, underwriters are liable for

loss though occasioned through the mistakes
or want of assiduity and vigilance of the offi-

cers or men ; 1 Phill. Ins. § 1049 ; Beach,
Ins. 922. Underwriters are not answerable
for loss directly attributable to the qualifica-

tions of the insured subject, independently
of the specified risks ; 1 Phillips, Ins. c. xiii.

sect. V. ; or for loss distinctly occasioned by
the fraudulent or gross negligence of the as-

sured.

Insurance against illegal risks—such as
trading with an enemy, the slave-trade,

piratical cruisers, and illegal kinds of busi-

ness—is void ; 1 Phill. Ins. §§ 210, 691. Poli-

cies usually contain express exceptions of

some risks besides those impliedly excepted.

These may be—in rrMritime insurance, con-

traband and illicit, interloping, trade, viola-

tion of blockade, mobs and civil commotions
;

in fire policies, loss on jewelry, paintings,

sculpture^ by hazardous trades, etc.; in life

policies, loss by suicide, risk in certain cli-

mates or localities, and in certain hazardous
employments without express permission ; 1

Phill. Ins. §§ 55, 63, 64. See Loss; Total
Loss ; AvEEAGE ; Peeils of the Sea.

RITUAL LAW. See Ecclesiastical Law.

RIVAGE. In French law, the shore, as of

the sea. In English law, a toll anciently paid

to the crown for the passage of boats or ves-

sels on certain rivers. Cowell.

RIVER. A natural stream of water flow-

ing betwixt banks or walls in a bed of con-

siderable depth and width, being so called-

whether its current sets always one way or
flows and reflows wiOi the tide. Woolrych,
Wat. 40; State v. Gilmanton, 14 N. H. 467.

A body of flowing water ; a running stream
of no specific ' dimensions, larger than a
brook or rivulet, and pent on either side by
walls or banks. Board of Com'rs v. Castet-

ter, 7 Ind. App. 309, 33 N. E. 986, 34 N. E. 687.

Overflow waters that continue in a general

course, although without defined banks, back
into the water course from which they start-

ed or into another water course, do not be-

come surface waters, but remain a part of
the water course ; Town of Jefferson v.

Hicks, 23 Okl. 684, 102 Pac. 79, 24 L. R. A.
(N. S.) 214.

Rivers are either public or private. Pub-
lic rivers are divided into navigable and
non-navigable,—the distinction being that

the former flow and reflow vrith the tide,

while the latter do not. Both are" navigable
in the popular sense of the term ; Peyroux
V. Howard, 7 Pet. (U. S.) 324, 8 L. Ed. 700;

Com. V. Chapin, 5 Pick. (Mass.) 199, 16 Am.
Dec. 386 ; Com'rs of Canal Fund y. Kemp-
shall, 26 Wend. (N. Y.) 404; 4 B. & O. 602.

At common law, the bed or soil of all

rivers subject to the ebb and flow of the

tide, to the extent of such ebb and flow, be-

longs to the crown; and the bed or soil of

all rivers above the ebb and flow of the

tide, or in which there is no tidal effect, be-

longs to the riparian proprietors, each own-
ing to the centre or thread,

—

ad filum aqua,

which see,—where the opposite banks be-

long tOs different persons; Daveis 149; 5 B.

& Aid. 268. In this country the common law
has been recognized as the law of many of

the states,—the state succeeding to the right

of the crown; Ingraham v. Wilkinson, 4
Pick. (Mass.) 268, 16 Am. Dec. 342; Com'rs
of Canal Fund v. Kempshall, 26 Wend. (N.

T.) 404; Brown v. Chadbourne, 31 Me. %
50 Am. Dec. 641; Adams v. Pease, 2 Conn.

481 ; Stuart v. Clark's Lessee, 2 Swan
(Tenn.) 9, 58 Am. Dec. 49 ; Walter v. Board,

16 Ohio, 540. See IlUnois Cent. R. Co. v.

Illinois, 146 U. S. 387, 13 Sup. Ct. 110, 36

L. Ed. 1018. But in some states the common-
law distinction founded on the tide is not

recognized, and it is held that the owner-

ship of the bed or soil of all rivers navi-

gable for any useful purpose of trade or

agriculture, whether tidal or fresh-water, is

in the state; Shrunk v. Nav. Co., 14 S. & B.

(Pa.) 71 ; Collins v. Benbury, 25 N, C- 277,

38 Am. Dec. 722; Cates Ex'rs v. Wadling-

ton, 1 McCord (S. C.) 580, 10 Am. Dec. 699;

McManus v. Carmichael, 3 la. 1 ; Com'rs.

of Homochitto River v. Withers, 29 Miss.

21, 64 Am. Dec. 126; Saunders v. R. Co.,

71 Hun (N. Y.) 153, 23 N. Y. Supp. 927.

See Shively v Bowlby,, 152 U. S. 1, 14 Sup.

Ct. 54S, 38 L. Ed. 331. At common law.
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the ownership of the crown extends to

high-water mark; Ang. Tide-Wat. 69; 3 B.

& Aid. 967; and in several states this rule

has been followed ; Gould v. R. Co., 12 Barb.

<N. Y.) 616; Bell v. Gough, 23 N. J. L. 624;

Com. V. Alger, 7 Gush. (Mass.) 53; Simons v.

French, . 25 Conn. 346 ; New Jersey Zinc &
Iron Co. V. Canal & Banking Co., 44 N. J.

Bq. 398, 15 Atl. 227, 1 L. B. A. 133; Hobo-
ken V. R. Co., 124 TJ. S. 656, 8 Sup. Ct. 643,

31 L. Ed. 543; but in others it has been

modified by extending the ownership of the

riparian proprietor, subject to the servitudes

of navigation and fishery, to low-water
mark; Lehigh Valley B. Co. v. Trone, 28 Pa.

206 ; Thurman v. Morrison, 14 B. Monr. (Ky.)

367 ; Lessee of Blanchard v. Porter, 11 Ohio,

138; Webb v. Demopolis, 95 Ala. 116,. 13

South. 289, 21 L. E. A. 62; unless these de-

cisions may be explained as applying to

fresh water rivers; 2 Smith, Lead. Oas. 224.

In Wisconsin the riparian ownership ex-

tends to the thread of the stream, subject,

if such stream be navigable, to the right of

the public to its use . as a public highway
for the passage of vessels; Kaukauna Water
Power Co. v. Canal Co., 142 U. S. 254, 12

Sup. Ct. 173, 35 L. Ed. 1004. In Michigan,

a grant of land bounded by a stream, wheth-

er navigable or not, carries with it the bed

of the stream to the centre line thereof;

Grand Rapids & I. R. Co. v. Butler, 159 U. S.

87, 15 Sup. Ct. 991, 40 L. Ed. 85.

The banks of public rivers are private

property of the adjacent owners as fully as

their other land. The public has no right to

land upon them or upon the shore adjacent
thereto; . Wetmore v. White Lead Co., 37
Barb. (N. Y.) 70. There is no right of way
along the margin of lakes and navigable
rivers unless acquired by express grant or

prescription ; Ledyard v. Ten Eyck, 36 Barb.
(N. T.) 102. One floating his property down
a stream has no right, without a license, to

use the banks of the stream to aid him;
Olson V. Merrill, 42 Wis. 203. The right to

raft timber does not carry with it the right

to deposit it upon private property prepara-

tory to being rafted; Compton v. Hankins,
90 Ala. 411, 8 South. 75, 9 L. R. A. 387, 24
Am. St. Rep. 823; Lorman v. Benson, 8
Mich. 18, 77 Am. Dec. 435 ; Smith v. Atkins,

110 Ky. 119, 60 S. W. 930, 53 L. R. A. 790,

96 Am. St. Rep. 424. The banks of a river

are not subject to the servitude of use by
navigators. They cannot land on the banks
against the will of the owner except in case

of perU, in which case vessels^ may land,

either boat or cargo, at any point that safety
may require; Ensminger v. People, 47 111.

384, 95 Am. Dec. 495.

Upon the acquisition of territory by the
U. S., whether by cession from one of the

states, or by treaty with a foreign country,

or by discovery and settlement, the title and
dominion over land under tide water passes

to the United States for the benefit of the

whole people and in trust for the several

states; Shively v. Bowlby, 152 V. S. 1, 14

Sup. Ct. 548, 38 L. Ed. 331.

In .England, many rivers originally private

have become public, as regards the right of

navigation, either by immemorial use or by

acts of parliament ; Woolr. Wat. 40. In this

country, all rivers, whether tidal or fresh-

water, are of common right, navigable high-

ways, if naturally capable of use for the float- •

ing of vessels, boats, rafts, or even logs, or

"whenever they are found of suflicient ca-

pacity to float the products of the mines, the

forests, or the tillage of .the country through

which they flow, to market ;" Browne v. Sco-

field, 8 Barb. (N. Y.) 239; Brown v. Chad-

bourne, 31 Me. 9, 50 Am. Dec. 641 ; Scott v.

WlUson, 3 N. H. 321 ; People v. St. Louis, 5

Gilman (111.) 351, 48 Am. Dec. 339 ; Stuart v.

Clark's Lessee, 2 Swan (Tenn.) 9, 58 Am. Dec.

49 ; Depew v. Board, 5 Ind. 8. As to the nav-

igability of rivers, see Navigabi.e Wa-
ters. The state has the right to improve all

such rivers, and to regulate them by lawful en-

actments for the public good ; McCullough v.

Wall, 4 Rich. (S. C.) 69, 53 Am. Dec. 715;
Moor V. Veazle, 31 Me. 361 ; Board of Com'rs.

V. Pidge, 5 Ind. 13. Any obstruction of them
without legislative authority is a nuisance,

and any persons having occasion to use the

river may abate the same, or if Injured there-

by, may receive his damages from its author:

Mlnturn v. Lisle, 4 Cal. 180; Arundel v.

M'CuUoch, 10' Mass. 70 ; Missouri River Pack-

et Co. V. R. Co., 1 McCrary 281, 2 Fed. 285

;

Seaman v. Mayor, 80 N. T. 239, 36 Am. Rep.

612 ; Garltee v. Mayor, 53 Md. 422 ; Meyers
V. St. Louis, 8 Mo. App. 266. See Bkidge.

One who seeks to abate an obstruction in a

navigable stream and for an injunction must
allege and show that the commerce for which
he would utilize the stream is lawful; Spo-

kane MiU Co. v. Post, 50 Fed. 429. By the or-

dinance of 1787, art. 4, relating to the north-

western territory, it is provided that the nav-
igable waters leading into the Mississippi

and St. Lawrence, and the carrying-places

between the same, shall be common high-

ways and forever free ; Comr's of Homochitto
River v. Withers, 29 Miss. 21, 64 Am. Dec.
126.

Congress has absolute power over the nav-
igable waters of the U. S. and may declare
what constitutes obstruction thereto. The act

of March 1, 1893, created a California d4iris
commission and prohibited hydraulic mining
"directly or indirectly injuring the navigabil-

ity" of the Sacramento and San Joaquin river

systems; the commission may, on petition,

grant permission to mine. The act is intend-

ed to prohibit such mining until such permis-

sion is granted; North Bloomfield Gravel
Mm. Co. V. U. S., 83 Fed. 2, 27 C. C. A. 395.

To bring obstructions and nuisances In nav-
gaEtte waters within a state within the cog-

nizance of the federal courts, there must be
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a federal statute directly applicable to such
streams;, U. S. v. Boom Co., 81 Fed. 658, 26
O. 0. A. 547.

Rivers, when naturally unfit fot public use,

as above described, are called private rivers.

They are the private property of the riparian

proprietors, and cannot be appropriated to

public use, as highways, by deepening or im-

proving their channels, without compensation
to their owners; Walker v. Board of PubUe
Works, 16 Ohio 540 ; Munson v. Hungerford,

6 Barb. (N. T.) 265. See Wateb-Couese.
A river, then, may be considered—as pri-

vate in the case of shallow and obstructed

streams ; as private property, but subject

to public use, when it can be navigated; and
as public, both with regard to its use and
property. Some rivers possess all these

Qualities. The Hudson is mentioned as an
instance; in one part It is entirely private

property; in another, the public have the

use of it ; and it is public property from the

mouth as high up as the tide flows ; Mun-
son V. Hungerford, 6 Barb. (N. T.) 265.

Where the citizens of a state through

which the upper waters of a river ran di-

verted a substantial part of the water for

irrigation,, in a bill filed by a lower state on
the same river against the upper state, it

was held that it did hot appear that there

had been more than an equitable use of the

water in the upper state; Kansas v. Colo-

rado, 206 U. S. 46, 27 Sup. Ct. 655, 51 L.

Ed. 956.

See BouNDABiEs; Fishery; Ripartaw Peo-
PEIETORS ; Pollution ; Irrigation.

In International Law. A river which is en-

tirely within a state is part of its terri-

tory. Where a river forms a boundary be-

tween two states and flows to the ocean, it

is "now generally considered that the right of

navigation, for commercial purposes, is com-

mon to all the states inhabiting the different

parts of its banks ; but this is a right of in-

nocent passage only, subject to the regula-

tions of the abutting state. These rights

have usually been adjusted by treaty; the

Rhine is free in its whole navigable length,

under the Congress of Vienna; and so of

most of the other large rivers of Europe.

In 1795, the free navigation of the Mississip-

pi was secured to the United States by

treaty. After much controversy, the St
Lawrence was, in 1871, stipulated to be

free to the United States for the purposes

of commerce, from the point where it ceas-

ed to be a boundary between it and Canada,

to the sea, subject to the regulations of Great

Britain or Canada, not inconsistent with

such privilege. See 1 Halleck, Int. L., Bak-

er's ed. 171.

Levees. The construction and maintenance

of levees is an important subject of legisla-

tion in the states bordering on the Missis-

sippi river and its tributaries. Such stat-

utes usually provide for the construction of

levees by some public authorities or under

delegated power of eminent domain, and
provide for a charge on the land benefited

thereby for making and repairing the same.

This tax is usually a lien on the land and ap-

plies to all lands lying within a certain spec-

ified distance of the Mississippi river. It

has been held that such taxation is consti-

tutional and that the power, whether exer-

cised for general or local purposes, belongs

to the legislature and is not subject to in-

terference from the court ; Williams v. Cam-
mack, 27 Miss. 20^, 61 Am. Dec. 508. The
legislature has^ power to impose local taxa-

tion for such purposes, and laws imposing
taxes upon certain districts, whether the
citizens affected are of the same political

division^ subdivision, or district or not, are

constitutional; Alcorn v. Hamer, 38 Miss.

652.

The building of the levees is a proper sub-

ject of legislation and a general tax may be
levied therefor ; State v. Clinton, 26 La.
Ann. 564; Police Jury v. Tardos, 22 La. Ann.
58. In Louisiana, it has been made a crim-

inal offense to cut levees; Laws 1875, 49.

Crevasses in the district,- do not release the
owner of the land from the levee tax; there

is in such case a greater necessity for its

payment; Templeton v. Morgan, 16 La. Ann.
440. Every sovereign state may construct

and maintain levees ; Cubbins v. River Com'n,
204 Fed. 299.

See Drainage District; Assessment.
See Riparian Proprietors.

RIXA (Lat.). In Civil Law. A dispute; a
quarrel. Dig. 48. 8. 17.

RIXATRIX (Lat.). A common scold.

ROAD. A passage through the country for

the use of the people. Respublica v. Arnold,

3 Yeates (Pa.) 421. It Is frequently used as

a synonym of railroad; Central R. Co. v.

Ry. Co., 46 N. J. L. 292 ; Parker v. R. Co., 33

Fed. 699 ; as when a charter power to take

stock in companies for making "roads" to a

city was held to authorize a subscription to

the stock of a railroad; EvansvlUe v. Den-
nett, 161 U. S. 434, 16 Sup. Ct. 613, 40 L. Ed.

760.

A state statute imposing a duty of two
days' labor In every year on each person for

the purpose of keeping roads in repair is not

unconstitutional; Haney v. Com'rs of Bar-

tow Co., 91 Ga. 770, 18 S. E. 28; Dennis v.

Simon, 51 Ohio St. 233, 36 N. E. 832. As to

the constitutionality of an act authorizing

the establishment of a private way over

property of another, see Eminent Domain,
and also Witham v. Osbum, 4 Or. 318, 18 Am.
Rep. 287, where such an act was held uncon-

stitutional. iSee Highway; Way; Street;

Dedication; Easement.
In Maritime Law. An open passage of the

sea, which, from the situation of the adja-

cent land and its own depth and width, af-

fords a secure place for the common riding
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and anchoring of vessels. Hale, de Port.

Mar. p. 2, c. 2. This word, however, does
not appear to have a very definite meaning

;

2 Chitty, Com. Law 4, 5. Often called "road-

stead"; 2 Hugh. 17.

ROADBED, ROADWAY. The roadbed of

a railroad "is the foundation upon which
the superstructure of a railroad r6sts ;" the

roadway is the right of way which has been
held to be the property liable to taxation;

Appeal of North Beach & M. B. Co., 32 Cal.

499, cited in Santa Clara Co. v. R.' Co., 118

U."^S. 413, 6 Sup. Ct. 1132, 30 L. Ed. 118. The
roadbed does not include ends of ties of un-

usual length ; Standard Ins. Co. v. Lang-
ston, 60 Ark. 381, 30 S. W. 427. A space of

10 ft. between railroad tracks is not the road-

bed ; Meadows v. Ins. Co., 129 ilo. 76, 31 S.

W. 578, 50 Am. St. Rep. 427.

ROBBATOR. A robber. Bract.

ROBBER. One who commits a robbery.

One who feloniously and forcibly takes goods
or money to any value from the person of

another by violence or putting him in fear.

ROBBERY. The felonious and forcible

taking from the person of another, goods or

money to any value, by violence or putting

him in fear. 4 Bla. Com. 243; U. S. v. Wil-

son, Baldw. 102, Fed. Cas. No. 16,730. See
Brown v. State, 33 Neb. 354, 50 N. W. 154.

In this offence the kind and value of the

property taken is not material, but it must
be of some value, however slight, to the per-

son robbed; Wesley v. State, 61 Ala. 287;
State V. Burke, 73 N. C. 83; State v. How-
erton, 58 Mo. 581.

Robbery, by the common law, is larceny

from the person, accompanied by violence or

by putting in fear ; and an indictment there-

for must allege that the taking was from the

person, and that it was by violence, or by
putting in fear, in addition to the averments
that are necessary in indictments for other

larcenies ; 1 Leach 195 ; Com. v. Humphries,
7 Mass. 242.

By "taldng from the person" is meant not

only the immediate taking from his person,

but also in his presence when it is done with

violence and against his consent ; 1 Hale, PI.

Cr. 533; Kit v. State, 11 Humphr. (Tenn.)

167; Whart. C. L. 847. The taking must be

by violence or putting the owner in fear;

but both these circumstances need not con-

cur; for if a man should be knocked down,
and then robbed while he is insensible, the

offence is still a robbery; Com. v. Snelling,

4 Binn. (Pa.) 379. And if the party be put
in fear by threats and then robbed, it is not

necessary there should be any greater vio-

lence; Com. V. Martin, 17 Mass. 359. The
violence or putting in fear must be at the

time of the act or immediately preceding; 1

C. & P. 304.

A person taking property from another un-

der a iona fide claim of right, and with the

purpose of applying it to the payment of a

debt from the latter to himself. Is not guilty

of robbery, for in such case the animus fur-

andi is lacking ; Crawford v. State, 90 Ga.

701, 17 S. E. 628, 35 Am. St. Rep. 242.

One who is present and aids and abets a

robbery is punishable as a principal, though

he receives none of the money, and the

amount taken is immaterial ; State v. Brown,
104 Mo. 365, 16 S. W. 406.

ROE, RICHARD. A fictitious person who
often appeared in England, prior to 1852, in

certain actions. See Ejectment; Pledges.

ROGATORY LETTERS. See Lettees
ROGATORT.

ROGUE. A French word, which in that

language signifies proud, arrogant. In some
of the ancient English statutes it means an
idle sturdy beggar, which is its meaning in

law. Rogues are usually punished as va-

grants. Although the word rogue is a word
of reproach, yet to charge one as a rogue is

not actionable; M'Clurg v. Ross, 5 Binn.

(Pa.) 219. See Idol v. Jones, 13 N. O. 162

;

CaldweU v. Abbey, Hard. (Ky.) 529.

ROGUES' GALLERY. A court will not

compel the delivery to one convicted of mur-
der and afterwards, on a new trial, acquitted,

of Bertillon measurements and photographs

of him taken while in prison ; In re Molineux,

177 N. T. 395, 69 N. B. 727, 65 L. R. A. 104.

See Peisoneb.

ROLE D'EQUIPAGE (Fr.). The list of a
ship's crew; the muster roll.

ROLL. A schedule of parchment which
may be turned up by the hand in the form
of a pipe or tube. Jacob, Law Diet.; Col-

man V. Shattuck, 2 Hun (N. T.) 502.

In early times, before paper came in ^mmon
use, parchment was the substance employed for
making records, and as the art of -bookbinding was
but little used, economy suggested as the most
convenient mode the adding of sheet to sheet, as

was found requisite, and they were tacked together
in such a manner that the whole' length might be
wound up together in the form of rolls. The fol-

lowing list of English rolls is from 2 Holdsw. Hist.

B. L.:

The Pipe Bolls (q. V.) are the oldest records:
Later, in the Exchequer, are the Memoranda Rolls
(1199-1848) ; Originalia Rolls (1236-1837), recording
the estreats or extracts transmitted from the Chan-
cery to the Exchequer ; the Liberate Rolls (1201-

1436), containing the list of writs of Liberate,
Allocate and Computate issued by the Chancery ; the
Wardrobe and Household Accounts (1199-1806), con-
taining the accounts of the king's personal expenses
and of the army, navy and civil service; the Re-
ceipt Rolls, containing an account of money receiv-

ed (superseded by the pells of issue and receipt,

(which were journals of daily expenditure and re-

ceipt) ; Scutage Bolls (1215-1347), containing the
accounts of the scutage (q. v.). Also there were
other later subsidy rolls, containing accounts of

later form of direct taxation.

Among Chancery enrollments the most Impor-
tant were the Charter Rolls (1199-1515); the Patent
Rolls (1202 to the present day); and Close Rolls

(1205 to the present day). By Charters the king's

most solemn acts were declared ; by Letters Pat-
ent his more public directions were promulgated,
and by Letters Close his commands were addressed
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to one or more specified Individuals, closed and
sealed.

Other Chancery Rolls were the Fine or Ablate
Rolls (1199-1641), containing payments to the king
by way of ablate or fine for 'the grant o£ privileges
or by way of amercement.
The Plea, Rolls of Richard I., John and Henry III.

consist of two series: the Curia Regis Rolls-
cases heard before the Bench or Coram Rege ; the
Assize Rolls—cases heard before the itinerant Jus-

tices. The Plea Rolls contain our only first hand
information of the actual working of the Curia Regis
in its early days—the earliest authoritative state-

ments of the common law.
Parliamentary Rolls. The earliest is 1305, but

there exist extracts of some earlier rolls. It is

not certain that ail the later rolls exist. In the
14th century they became the record of the proceed-
ings of Parliament. They ceased in 1503.

The Statute Rolls. The earliest of these now
extant (called the Great Roll of the Statutes) be-

gins with the Statute of Gloucester, 1^78. Prom
1278 to 1468 (except 1431 to 1445) there are six of

these rolls in a regular series. Their place was
taken by Enrollment of Acts of Parliament Certi-

fied into Chancery (from 1483 to the present day)
or by the original acts which ^exist in an almost
regular series from 1497 to the iresent day. In the
mediseval period the Statute KoUs are neither ac-
curate nor perfect.

The records of a court or office.

ROLL OF A MANOR. See Goitbt Rolls;
Copyhold.

ROLLING STOCK. RolUng stock has been
held in some cases to be a fixture, so far as

to pass under a mortgage of the realty ; Eliz-

abethtown & P. R. Co. v. Elizabethtown, 12

Bush (Ky.) 233; Farmers' Loan & Trust

Co. V. Ry. Co., 3 Dill. 412, Fed. Cas. No. 4,-

669. Where essential to the operation of the

road, it is held to pass under a mortgage of

the railroad ; Morrill v. Noyes, 56 Me. 458,

96 Am. Dec. 486. A mortgage of a railroad

afterwards to be built, and of the rolling

stock appurtenant to such road, attaches to

the rolling stock as soon as it is acquired

;

Pennock v. Coe, 23 How. (U. S.) 117, 16 L.

Ed. 436; Scott v. R. Co., 6 Biss. 529, Fed.

Cas. No. 12,527; Jones, Railr. Sec. 147. It

is not essential that the rolling stock should

be especially inentioned in the mortgage;
general words are enough. For -instance, a
mortgage of a line of a railroad "with all the

revenue or tolls thereof" covers rolling stock

;

State V. Ry. Co., 18 Md. 193. See also Mey-
er V. Johnston, 53 Ala. 237 ; PuUan v. R. Co.,

4 Biss.. 35, Fed. Cas. No. 11,461. See Future
AOQtriBED Pbopebtt.

Rolling stock has been held to be subject

to execution as a chattel; Midland Ry. Co.

v. Stevenson, 130 Ind. 97, 29 N. E. 385 ; and
to attachment; Hall v. Carney, 140 Mass.

131, 3 N. B. 14; so, when not in use; Bos-

ton, C. & M. R. V. Gilmore, 37 N. H. 410, 72

Am. Dec. 336; but where a company is in-

solvent or the equipment is mortgaged, it

has been held not subject to execution ; Lou-

denschlager v. Benton, 3 Grant, Cas. (Pa.)

384. It is held that it may be sold for taxes

as personal property, notwithstanding a stat-

ute declaring it to be a fixture ; Chicago &
N. W. Ry. Co. V. Ft Howard, 21 Wis. 44, 91

Am. Dec. 458 ; and see Neilson, Benton &
O'DonneU v. R. Co., 51 la. 714, 3 N. W. 77^.

It is held to be a chattel in WilUamson v.

R. Co., 29 N. J. Eq. 311, 323. The better

opinion is said to be that it is personalty;

3 Wood, Rys. 1961, citing Dubuque v. R. Co.,

39 la. 56 ; Pacific R. Co. v. Cass Co., 53 Mo.
17; Hoyle v. R. Co., 54 N. Y. 315, 13 Am.
Hep. 595 ; Boston, C. & M. R. v. Gilmore, 37
N. H. 410, 72 Am. Dec. 336.

Locomotive engines fit for use only in the

construction work of railroads are not roll-

ing stock; In re Ferguson Contracting Co.,

183 Fed. 880.

It is held that a mortgage of rolling stock

should be recorded as a chattel mortgage;
Williamson v. R. Co., 29 N. J. Eq. 311; but
it has also been held that chattel mortgage
acts do not apply ; Hammock v. Loan & Trust
Co., 105 U. S. 77, 26 L. Ed. 1111. The consti-

tutions of some states provide that rolling

stock shall be considered personal property
and shall be liable to execution and sale.

Of late years railroad companies have secur-

ed large quantities of rolling stock on defer-

red periodical payments, commonly known as

the "car trust" plan. The contracts in some
instances are drawn as leases from the build-

er or owner to the railroad company. In oth-

er cases they take the form of conditional

sales. The earliest car trust was created in

Pennsylvania in 1868. It is probable that the

form of a lease or hiring of the cars, with a

reservation of title in the former owner, was
rendered necessary in that state because of

the rule in that state (recently much modified,

see Sales) that a reservation of title under

a conditional sale of a chattel is void as

against the vendee's creditors, when the ven-

dee is in possession. The weight of authority

would seem to hold that such contracts,

though drawn in the form of bailments, if the

aggregate of all the installments is really

the purchase price and the contract gives the

"bailee" an option to purchase when all the

payments have been made, are, in legal ef-

fect, conditional sales. It was said in Her-

vey V. Locomotive Works, 93 ¥. S. 664, 23 L.

Ed. 1003, in holding such a contract to be a
conditional sale: "Nor is the transaction

changed by giving it the form of a lease.

In determining the real character of a con-

tract, courts will always look to its purpose

rather than to the name given it by the par-

ties." So in Whitcomb v. Woodworth, 54

Vt. 544, the "hire" of an organ was held to

be a conditional sale. To the same effect is

Heryford v. Davis, 103 U. S. 235, 26 L. Ed.

160. See Meyer v. Car Co., 102 U. S. 1, 26

L. Ed. 59, where the court cohsidered it un-

necessary to decide the question., In Mc-

Gourkey v. Ry. Co., 146 TJ. S. 536, 13 Sup. Ct.

170, 36 L. Ed. 1079, where the cars were

"leased" and payments, called rentals, were

to be made of "lease warrants," with an op-

tion to buy for one dollar when they were all

paid, it was held a bargain and sale vrith re-
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tenHon of a lien in the vendor. In Ladley
V. U. S. Expr. Co., 3 Super. Ct. (Pa.) 149,

a "lease" or purchase on the installment
plan was held to be a conditional sale. So
of the sale of a clock upon weekly payments,
the aggregate of which amounted to the
price of the article ; Com. v. Harmel, 166 Pa.
89, 30 Atl. 1036, 27 L. E. A. 388; hut see
Wheeler & Wilson Mfg. Co. v. Heil, 115 Pa.

487, 8 Atl. 616, 2 Am. St. Rep. 575. In Case
V. L'Oeble, 84 Fed. 582, it was held that
whether a contract for the sale of fixed ma-
chinery was a bailment or a conditional sale
depended upon the intent of the parties.

The conttaet there was held a bailment. See
Sales.

Statutes have been passed in nearly all

the states and territories providing that con-
ditional sales or contracts of leasing or hiring
of railroad equipment shall be valid if duly
acknowledged and recorded, and the name of
the vendor or lessor placed on both sides of
each car. Most of these acts are substantial-
ly uniform in their language. There is some
diversity among them as to the place of rec-

ord, some specifying the county where the
principal office of the vendee is, others the
counties through which its line runs, and still

others the office of the secretary of state.

Many of these acts were passed through the
instrumentality of Joseph I. Doran, Esq., in
1881 to 1883, and the others were passed in
1891 and subsequently, by the efforts of the
present editor. The Utah act is not uniform

;

such acts did not pass in California, Idaho,
or Nevada.
The lien on, or title to, cars thus sold is

not subordinate to the Uen of the company's
mortgage; Fosdick v. Car Co., 99 U. S. 256,
25 L. Ed." 344; even if the contract has not
been, recorded; Meyer v. Car Co., 102 U. S.

1, 26 L. Ed. 59.

Contracts of this kind usually contain a
clause that the vendor or lessor may retake
the property on default in the payment of
installments. Statutes in some of the states
forbid the retaking of chattels sold under
the installment plan except upon the condi-
tion of refunding the purchase-money paid,
less a certain proportion to cover the depre-
dation. See WeU v. State, 46 Ohio St 450,
21 N. E. 643.

There is a conflict of authority as to the
right of the vendor to collect tfnpaid pur-
chase-money after retaking the property.
Some cases hold that the retaking excludes
further recovery; other cases hold that the
remedies are not inconsistent. See Cole v.

Hines, 81 Md. 476, 32 Atl. 196, 32 L. R, A.
455, where the cases are collected. The fact
that the property has been destroyed after
possession has passed to the conditional ven-
dee or lessee does not relieve him from mak-
ing the periodical payments; Tufts v. Grif-
fin, 107 N. C. 47, 12 S. B. 68; 10 L. R. A. 526,
22 Am. St. Rep. 863 ; Burnley v. Tufts, 66
Miss. 48, 5 South. 627, 14 Am. St. Rep. 540

;

contra, Ascue & Hinchman v. Aultman & Co.,

2 Willson, Civ. Cas. Ct. App. (Tex.) § 497.

See also Swallow v. Emery, 111 Mass. 355.

Usually a clause is inserted covering this

ground, and the contract provides that the

vendor, upon retaking, shall sell the prop-

erty and credit "the proceeds on the unpaid
installments, holding the vendee for the resi-

due then remaining unpaid.

The usual lease notes or warrants given to

cover the periodical payments have been
held to be negotiable instruments; Chicago
Ry. Equipment Co. v. Bank, 136 U. S. 268, 10
Sup. Ct. 999, 34 L. Ed. 349.

A car trust association is an association

of capitalists formed to buy and sell rolling

stock, usually for a particular road. The
members furnish the funds to buy the proper-

ty and the association delivers it to the
railroad company, usually through the inter-

vention of a trustee,,under a conditional sale

(sometimes in the form of a lease), the pur-
chase-money being payable in a series of
years, by installments, and the title to pass
in the railroad company upon the payment of
the final installment. The trustee issues cer-

tificates to the members of the association
indicating the amount of their investment.
The railroad company pays the installments
with Interest to the trustee, who distributes
to the holders of the certificates. In Mills v.

Hurd, 29 Fed. 410, such an association was
held an unincorporated association resem-
bling those partnerships which are not dis-

solved by the death or bankruptcy of a mem-
ber, or by the assignment of a member's inter-

est, and such as are referred to in Bissell v.

Foss, 114 U. S. 252, 5 Sup. Ct. 851, 29 L. Ed.
126. They are analogous to mining partner-
ship; Skillman v. Lachman, 23 Cal. 20G, 83
Am. Dec. 96. See Pabtnekship. They are
said to be unincorporated joint stock associa-
tions with transferable shares; Poll. Contr.
222.

As to the status of car trust cars under
railroad receiverships, see Lease ; Moetgage ;

Receiver; Eeceivees' Cebtieicatbs.
See a pamphlet by Davis & Browne, and

a paper by the present editor in Am. Bar
Asso. Reports (1885) ; 1 Foster, Fed. Pr. 781.
Cars of other companies in use on a rail-

road are materials furnished for its opera-
tion, and claims for their loss when destroy-
ed are properly payable by the receivers as
operating expenses; Grand Trunk Ry. Co. v.

R. Co., 88 Fed. 636.

A railroad company receiving the cars of
other companies to be hauled in its trains
is bound to inspect such cars before putting-
them on its trains, and is responsible for the
consequence of defects in them which might
have been discovered by a reasonable in-
spection; Baltimore & P. R. Co. v. Mackey,
157 U. S. 72, 15 Sup. Ct. 491, 39 L. Ed. 624.

See Safety Appliance Act; Railroad.

ROLLING STOCK (OF RAILWAYS)
PROTECTION ACT. The act of 35 & 36.
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Vict. c. 50, passed to protect the rolling stock
of railways from distress or sale in certain

cases.

ROLLS. See Roll.

ROLLS, MASTER OF THE. See Master
OF THE Rolls.

ROLLS OFFICE OF THE CHANCERY.
An ofiElce in Chancery Lane, London, which
contains rolls and records of the high court

of chancery, of which the niaster. of the rolls

is keeper.

ROLLS OF THE PIPE. See Pipe Roll.

ROMAN CATHOLIC CHARITIES ACT.
The Stat. 23 & 24 Vict. c. 1.S4, providing a

method for enjoying estates given upon trust

for Roman Catholics, but invalidated by

reason of certain of the trusts being super-

stitious or otherwise illegal. 3 Steph. Com.

76. See Superstitious Uses ; Charities.

ROMAN CATHOLIC CHURCH. The ju-

ristic personality of the Roman Catholic

Church, with the right to sue and to take and
hold property has been recognized by all sys-

tems of European law from the fourth cen-

tury. It was formally recognized between
Spain and the Pai)acy and by Spanish laws

from the beginning of the settlements in the

Indies, also by our treaty with Spain in 1898,

whereby its property rights were solemnly
safeguarded; Municipality of Ponce v. Ro-
man Catholic Church in Porto Rico, 210 V.

S. 296, 28 Sup. Ct. 737, 52 L. Ed. 1068. To
the same effect as to the Philippines ; Santos

V. Roman Catholic Church, 212 U. S. 463, 29

Sup. Ct. 338, 53 L. Ed. 599.

That a municipality in Porto Rico may
liave furnished some of the funds for build-

ing or repairing churches cannot affect the

title thereto of the Roman Catholic Church,

to whom such funds were thus irrevocably

donated; Municipality of Ponce v. Roman
Catholic Church, 210 U. S. 296, 28 Sup. Ct.

737, 52 L. Ed. 1068.

See Religious Societies; Catholic Su-
premacy Act.

ROMAN-DUTCH LAW. This law, as it

prevails in South Africa, was derived from
(1) the privileges granted by the counts of

Holland and other feudal superiors
; (2) col-

lections of customary law and the municipal

ordinances of the towns
; (3) judicial deci-

sions ; (4) formulas of process ; (5) legal

treatises and projets de loi; (6) ordinances

of the counts ; and (7) codifications of pro-

vincial law.

It is said to be more Dutch than Roman

;

it has in the most part to be sought In the

writings of the great Dutch jurists of the

seventeenth and eighteenth centuries, but in

•case of doubt the Corpus Juris Cvoilis was
the ultimate resort. The English law of

evidence was introduced and English deci-

sions and imperial legislation were strongly

against the Dutch tradition. Each jurisdic-

tion decides the cases in its own way In ac-

cordance with local usage and the traditions

of its courts; judicial decisions are freely

cited there; they are never cited in Ceylon.

See Wessels' History of the Roman-Dutch
Law, who complains of "the heterogeneous

mass of legal systems" now prevalent in

South Africa. See 10 Journal of Soc. of

Comp. Leg. 261.

ROMAN LAW. See Civil Law.

ROME PENNY, ROME SCOT, or ROME
FEOH. See Peter Pence.

ROMNEY MARSH. A tract of land in the

county of Kent, England, containing twenty-

four thousand acres, governed by certain an-

cient and equitable laws of sewers, composed
by Henry de Bathe, a venerable judge in the

reign of king Henry III. ; from which laws
all commissioners of sewers in England may
receive light and direction. 3 Steph. Com.
347; 3 Bla. Com. 73; [1892] 1 Q. B. 840.

ROOD OF LAND. The fourth part of an
acre.

ROOT. The part of a tree or plant under
ground from which it draws most of its

nourishment from the earth. See Tree.

In a figurative sense, root is used to signify

the person from whom one or more others

are descended. See Consanguinity; Line.

ROTA (Lat). A court. A celebrated court

of appeals at Rome, of which one judge must
be a German, one a Frenchman, two Span-
iards, and eight Italians. Encyc. Brit Its

decisions had great weight, but were not law,

although judged by the law. There was also

a celebrated rota at Genoa about the six-

teenth century, or before, whose decisions in

maritime matters form the first part of Strac-

cha de Merc. See Ingersoil's Roccus. ,

ROTULI PIP/E. See Pipe Rolls.

ROTULI SCACCARII. Exchequer rolls.

See Scaccahium; Roll.

ROTURIER. In Old French Law. One not

noble. Diet, de VAcad. Frang. A free com-
moner; one who did not hold his land by
homage and fealty, yet owed certain services.

Howard, Diet, de Normande.

ROUT. A disturbance of the peace by per-

sons assembled together with an intention to

do a thing which If executed would have
made them rioters, and actually making a

motion towards the execution of their pur-

pose. Hawk. Pl. C. 516.

It generally agrees in all particulars with

a riot, except only in this : that it may be a

complete offence without the execution of the

intended enterprise ; id. c. 65, s. 14 ; 1 Russ.

Cr. 253 ; 4 Bla. Com. 140. Where a number
of persons met, staked money, and agreed to

engage In a prize-fight, it was held a rout;

2 Speers 599. Not less than three assembled

persons are sufficient to constitute the of-

fence; 2 Bish. Cr. L. § 1186. See Riot;
Sedition.
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ROUTOUSLY. A technical word, properly

used in indictments for a rout as descriptive

of the offence. 2 Salk. 593.

ROYAL ASSENT. See Le Boi Le Veut;
Veto.

ROYAL BURGHS. Boroughs incorporated
in Scotland by royal charter. Bell.

ROYAL COURTS OF JUSTICE. The
buildings in London together with all the ad-

ditions thereto, erected under the statute 28

& 29 Vict c. 48, 49.

ROYAL FISH. See Fish Royal.

ROYAL GRANTS. Conveyances of record

In England. They are of two kinds: letters

patent and letters close; 2 Bla. Com. 346.

The latest royal grant of American lands was
eflfective over a prior royal grant; People v.

Van Rensselaer, 5 Seld. 297.

See Patent.

ROYAL HONORS. In diplomatic lan-

guage, by this term is understood the rights

enjoyed by every empire or kingdom in

Europe, by the pope, the grand duchies ol

Germany, and the Swiss confederation, to

precedence over all others who do not enjoy

the same rank, with the exclusive right of

sending to other states public ministers of

the first rank, as ambassadors, together with
other distinctive titles and ceremonies. Vat-
tel, Law. of Nat. b. 2, c. 3, § 38 ; Wheat. Int
Law pt 2, c. 3, § 2.

ROYAL MINES. See Mines and Mining.

ROYAL TITLES ACT, 1901. The title of

the sovereign is "By the Grace of God of the

United Kingdom of Great Britain and Ire-

land and of the British Dominions beyond
the Seas King, Defender of the Faith, Em-
peror of India."

ROYALTY. A payment reserved by the

grantor of a patent, mining lease, etc., and
payable proportionately to the use made of

such right. 1 Ex. Div. 310. See Patent.

RUBRIC. The title or inscription of any
law or statute ; because the copyists former-

ly drew and painted the title of laws and
statutes in red letters (rvibro colore). AylifCe,

Pand. b. 1, t. 8'; Diet, de Jur.

The directions in the Book of Common
Prayer of the Church of England are so call-

ed, being, in the authorized version of 1662,

printed in red letters.

RUDE N ESS. An impolite action, contrary
to the usual rules observed in society, com-
mitted by one person against another. This
is a relative term, which it is difficult to de-

fine, and must be considered with reference

to the station in life which the parties oc-

cupy; 2 Hagg. Eccl. 731. See Battbet.

RULE. A regulation or formula to which
conduct must be conformed. See Genebal
Rules.
An order os direction. See Oedeb.
To establish by direction; to determine;

to decide.

RULE ABSOLUTE. If, upon the hearing

of a rule to show cause, the cause shown
should be decided insuflBcient, the rule is

made absolute, i. e. the court makes final or-

der for the party to perform the requirements

of the rule. See Rule Nisi.

RULE DAY. The regularly appointed day
on which to make orders to show cause re-

turnable. See Rules.
In the United States circuit court it was

formerly the first Monday of each month, on

which subpoenas were to be made returnable^

and answers and replications filed.

RULE DISCHARGED. A term indicating

that the court has refused to take the action

sought by the rule, or has decided that the

cause shown against the rule is deemed suf-

ficient.

RULE IN SHELLEY'S CASE. See Shel-
ley's Case, Rule in.

RULE NISI.' A rule obtained on motion ea>

parte to show cause against the particular

relief sought. Notice is served on the party

against whom the rule is obtained, and the
case is then heard like other motions, except
that the party showing cause is entitled to
open and reply. The rule is made absolute

unless {nisi) good cause is shown against it;

3 Steph. Com. 680.

RUL^ OF COURSE. A rule which a court
authorizes their officers to grant without for-

mal application to a judge.

. RULE OF COURT. An order made by a
court having competent jurisdiction.

Rules of court are either general or spe-

cial; the former are the laws by which the

practice of the court is governed; the lat-

ter are special orders made in particular

cases.

Disobedience to these is punished by giv-

ing judgment against the disobedient party,
or by attachihent for contempt.

See Rules or Peactice.

RULE OF LAW. A general principle of
law, recognized as such by authorities. It is

called a rule because in new cases it is a rule
for their decision ; it embraces particular
cases within general principles ; 1 Bla. Com.
44 ; Ram, Judgm. 30; 3 B. & Ad. 34 ; IB.
& C. 86 ; 4 Maule & S. .348. See Maxim.

RULE OF 1 756. The rule first enforced by
Great Britain in 1756 that neutrals were not
to be allowed in time of war to engage in

commerce, such as coasting-trade and trade
with the colonies of a belligerent, from which
they were excluded in time of peace. The
rule is also enforced by the United States and
Japan. A proposal made at the London Na-
val Conference of 1908-1909 to incorporate
the Rule of 1756 into the body of internation-
al law met with opposition and the Declara-
tion of London yq. v.) merely states (Art 57)
that "the case where a neutral vessel is en-
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gaged in a trade whicli is closed in time of

peace, remains outside the scope of, and is in
BO wise affected by, this rule," namely, that
the neutral or enemy character of a vessel is

determined by the flag which it is entitled to

fly. 2 C. Rob. 186 ; 4 id. App. ; 1 Kent 82.

RULE OF THE ROAD. See Navigation
Rules; Highway; Bicycles. See 12 En-
cycl. Engl. Laws.

RULE OF 1793. The rule enforced by
Great Britain in 1793 that when a commerce
which had previously been considered a nom-
inal monopoly is thrown open by a belligerent

,

state, in time of war, to all nations, by a gen-

eral regulation, neutrals have no right to

avail themselves of the concession, and their

entrance on such trade is a breach of the im-

partiality they are bound to observe. It dif-

fers from the Rule of 1756 (q. v.) in that the

latter contemplates the granting by the bel-

ligerent of a special license to a particular

neutral state. 2 Halleck, Int.' L. 302.

RULE TO PLEAD. A rule of court requir-

ing defendant to plead within a given time,

entered as of course by the plaintiff on fil-

ing his declaration, or thereafter. On defend-

ant's failure to put in his plea accordingly,

a judgment in the nature of a judgment by

default may be entered against him. In Eng-

land, under the common-law Procedure Act
of 1852, the rule to plead is abolished, a no-

tice to plead indorsed on the declaration be-

ing sufficient. The Judicature Act of 1875

allows the defendant eight days for his de-

fense after the delivery of the statement of

claim.

RULE TO SHOW CAUSE. An order made
by the court, in a particular case, upon mo-
tion of one of the parties calling upon the

-other to appear. at a particular time before

the court, to show cause, if any he have, why
a certain thing should not be done.

This rule is granted genei;ally upon the

oath or affirmation of the applicant; but up-

on the hearing the evidence of competent wit-

nesses must be given to support the rule, and
the affidavit of the applicant is insufficient.

See RtTLB Absolute; Rule Nisi.

RULES. Certain limits without the actual

walls of the prisons, where the prisoner, on
proper security previously given to the prop-

er authority, may reside. These limits are

considered, for all legal and practical pur-

poses, as merely a further extension of the

prison walls. So used in America. See 3

Bibb 202. The rules or permission to reside

without the prison may be obtained by any
person not committed criminally ; 2 Stra.

845; nor for contempt; id. 817; by satisfy-

ing the marshal or warden or other author-

ity of the security with which he may grant

such permission.

Proceedings in an action out of court, and

in vacation time. See Southall's Adm'r v.

Bank, 12 Gratt. (Va.) 312.

Rules is used in the plural to indicate rule

day: Thus "May Rules." See Steam-Gauge
& Lantern Co. v. Meyrose, 27 Fed. 215.

RULES OF PRACTICE. Certain orders

made by the courts for the purpose of regu-

lating the practice of members of the bar and
others.

Every court of record has an inherent pow-
er to make rules for the transaction of its

business; which rules they may from time
to time change, alter, rescind, or repeal.

While they are in force, they must be applied

to all cases which fall within them; they

can use no discretion, unless such discretion

is authorized by the rules themselves. Rules
of court cannot, of course, contravene the

constitution or the law of the land. Thomp-
son V. Hatch, 3 Pick. (Mass.) 512; Clarke v.

Magruder, 2 Harr. & J. (Md.) 79; FuUerton
V. Bank, 1 Pet. (U. S.) 604, 7 L. Ed. 280;
Boas V. Nagle, 3 S. & R. (Pa.) 253.

General rules are binding upon the court
as well as upon the parties, except where in

the original rule or body of rules there is

power to exercise discretion in particular cas-

es ; Quynn v. Brooke, 22 Md. 288; Pratt v.

Pratt, 157 Mass. 503, 32 N. E. 747, 21 L. R.

A. 97; Magnuson v. Billings, 152 Ind. 177,

52 N. E. 803 ; Coyote G. & S. M. Co. v. Ru-
ble, 9 Or. 121 (containing an elaborate dis-

cussion of the subject) ; so of rules of appeal

;

Taylor v. Leesnitzer, 31 App. D. C. 92 ; Royal
Neighbors of America v. Simon, 135 111. App.
599. In many of the above cases the viola-

tion of its rule by the court was held to be

reversible error. In Southern Pac. Co. v.

Hamilton, 54 Fed. 474, 4 C. C. A. 441, it is

said to be within the power of a court to sus-

pend its rules. In the following cases there

is a disposition to relax the operation of gen-

eral rules where their enforcement would
work injustice. An examination of many of

them will show that what is said is obiter,

while in others of them the rules in question

are those of pleading and practice merely;

Gillette-Herzog Mfg. Co. v. Ashton, 55 Minn.

75, 56 N. W. 5t6 ; Lance v. Bonnell, 105 Pa.

46; Eastman v. Mfg. Co., 44 N. H. 143, 82

Am. Dec. 201 ; Southern Pac. Co. v. Johnson,

69'Fed. 559, 16 C. C. A. 817 ; McNeish v. Oats

Co., 57 Vt. 316. Rules were held binding in

Hagar v. Mead, 25 Cal. 599, and Hanson v.

McOue, 43 Cal. 178; but cases in People v.

Williams, 32 Cal. 280, Pickett v. Wallace, 54

Cal. 147, and Sullivan v. Wallace, 73 Cal. 307,

14 Pac. 789, are conflictinSt %li!#those cases.

See note to 8 Del. Ch. 446|
A settled practice of pf

in patent cases and taxing

effect of a rule of court|

& Lighting Co. v. Kemp,
|

RULES OF THE ROADi* See Navigation,
Rules of.
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In general, rumor cannot be received in

evidence; but when the question is vrhether

such rumor existed, and not its truth or

falsehood, then evidence of it may be given.

See Libel; Evidence.

RUMP PARLIAMENT. A name given to

the Parliament that assembled on May 6,

1659, and dissolved October 15, 1659.

. RUN. A watercourse of a small size. 2
Bibb 354. The word is sometimes used inter-

changeably with creek. Watts v. Lindsey, 7
Wheat. (U. S.) 162, 5 L. Ed. 423.

' RUNNING ACCOUNT. An open account.
See 2 Pars. Contr. 351; Account; Mer-
chants' Accounts; Limitations.

RUNNING AT LARGE. A term applied
to animals estray, wandering apparently with-
out owner or keeper, and not confined to any
certain place. In Wright v. Clark, 50 Vt. 130,

28 Am. Rep. 496, a hound, in close pursuit of a
fox, and out of sight and hearing of its mas-
ter, was held not to be within the meaning
of a statute permitting any one to kill a
dog "running at large off the premises of
the owner or keeper, without a collar with
the keeper's name on it." Animals escaping
from the owner's premises cannot be said to

be running at large ; the phrase implies per-

mission or assent, or at least some fault, on
the owner's part; Coles v. Burns, 21 Hun
(N. T.) 249; but contra, Welsh v. R. Co., 53
la. 632, 6 N. W. 13. See Thompson v. Corp--
stetn, 52 Cal. 653. Where cattle, while being
driven along a public highway, escaped, with-
out negligence on the part of the driver and
went upon adjoining, unfenced lands, it was
held the landowner could recover for the
trespass ; Wood v. Snider, 187 N. Y. 28, 79 N.
E. 858, 12 L. R. A. (N. S.) 912.

An animal running on the range where it

was permitted to run by its owner has been
held not an estray, especially where the own-
er was known to the person taking It up;

Bouv.—187

Shepherd v. Hawley, 4 Or. 206; Walters v.

Glats, 29 la. 437. An owner is liable to a
penalty for cattle lying about on a highway,

but not when they are being driven and lie

down- only for a short time ; 3 Q. B. 34'5.

See Animal; Fence; Estbay; Pound.

RUNNING DAYS. Days counted in suc-

cession, without any allowance for holidays.

The term is used in settling laydays or days

of demurrage, which see.

RUNNING OF THE STATUTE OF LIMI-
TATIONS. A metaphorical expression, by
which is meant that the time mentioned in

the statute of limitations is considered as
passing. See Limitations.

RUNNING POLICY. One which contem-

plates successive Insurance and provides that

the object of the poUcy may be from time to

time defined by additional statements or in-

dorsements. Cal. Civ. Code § 2597.

RUNNING WITH THE LAND. A techni-

cal expression applied to covenants real

which affect the land. See Covenant.

RURAL DEANERY. A subdivision of an
arch-diocese.

RURAL SERVITUDE. See Seevitudb.

RUSE DE GUERRE (Pr.). Literally, a
trick in war. A stratagem. It is said to be
lawful among belligerents, provided It does
not involve treachery and falsehood. Gro-
tius. Droit de la Guerre, liv. 3, c. 1, § 9.

RUSTICUM JUDICIUM. A rough judg-
ment or decision, applied in maritime law
when the blame for a collision is undiscov-
erable. 3 Kent 231.

RUTA (Lat.). In Civil Law. The name
given to those things which are extracted or
taken from land: as, sand, chalk, coal, and
such other things. Pothler, Pand. 1. 50.

RYOT. In India. A peasant, subject, or
tenant of house or land. Whart. Diet.
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S. C. Same ease; supreme court.

S S. A collar formerly worn on state oc-

casions by the Ix)rd Chief Justice of Eng-
land, and of the Common Pleas and the Lord
Chief Baron—now only by the first named of

these (q. v.).

The origin and history of this collar have
given rise to much learned discussion. The
letter "S" on the chain is accounted for in

various ways as representing Souvenir or

Soverayne of the ter sanctus of the Salisbury

Liturgy. It appears to have originated with
John of Gaunt. It became the badge of the

Lancastrians and was worn by Henry V. The
first Judge to wear it was Sir Richard New-
ton, Chief Justice of the King's Bench under
Henry VI. It was still worn by the Chiefs

of the three courts until' 1875. It was worn
by Lord Russell as Lord Chief Justice of
England and has been by his successors. In-

derwlck, "King's Peace" 175. See 136 Law
Times 73. It was formerly the badge of

the House of Lancaster. Oxford Diet. s. v.

Collar.

As to BS as used in notarial acts, etc., see

Scilicet.

SABBATH. A name sometimes used for

Sunday (g. v.). The Jewish sabbath Is Sat-

urday.
Sabbath and Sunday are used indiscrimi-

nately to denote the Christian Sabbath, Sun-
day ; State v. Drake, 64 N. C. 591.

SABBATH-BREAKING. The desecration

of the Lord's day. State v. Popp, 45 Md.
432. See Sunday.

SABBULONARIUM. A gravel pit, or lib-

erty to dig gravel and sand; money paid for

the same. Cowell.

SABINIANS. A sect of lawyers whose
first chief was Atteius Capito, and the sec-

ond Cselius Sablnus, from whom they derived

their name. Clef des lots Rom.

SABLE. The heraldic term for black. It

is called Satwrn by those who blazon by plan-

ets, and Diamond by those who use the

names of jewels. Engravers commonly rep-

resent it by numerous perpendicular and hor-

izontal lines crossing each other. Whart.
Law Lex.

SAC, SAK. An ancient privilege, which a
lord of a manor claimed to have in his court,

of holding plea in causes of trespass arising

among his tenants, and imposing fines touch-

ing the same.

A term which seems to mean a cause or

matter before a court what in later Latin

was termed placitum. 8oc seems to have the

same meaning. It is apparently derived from

a word which means seeking; 1 Holdsw.

Hist. B. L. 11 ; Maltland, Domesday 84, 259.

SACABURTH, SACABERE (from sac,

cauiie, and bwh, pledge). He that is robbed

and puts in surety to prosecute the felon
with fresh suit. Britton, c. '15, 29 ; Bracton,
1. 3, c. 32 ; Cowell.

SACCUS CUM BROCHIA. A service or
tenure of sending a sack and a broach (pitch-

er) to the sovereign for the use of the army.
Bract. 1. 2, e. 16.

SACQUIER. In Maritime Law. The name
of an ancient ofticer, whose business was to

load and unload vessels laden with salt, corn,*

or fish, to prevent the ship's crew defrauding
the merchant by false tale, or cheating him
of his merchandise otherwise. Laws of Ole-

ron, art. 11, published in an English transla-

tion in 1 Pet. Adm. xxv. See Abbaueub;
Stevedobe.

SACRAMENTALES (L< Lat. saoramentum,
oath). Compurgatores, which see. Jurors.
Law Fr. & Lat Diet.

SACRAMENTUM (Lat). In Civil Law. A
gage in money laid down in court by both
parties that went to law, returned to him
who had the verdict on his side, but forfeit-

ed by the party who was cast, to the excheq-
uer, to be laid out in saoris rebus, and
therefore so called. Varro, lib. 4. de lAng.

Lat. c. 36.

An oath, as i very sacred thing. Alns-

worth, Diet. ; Vicat, Voc. Jur.

Sacramentum Fidelitatis. The oath of

fealty. See Fealtt.
The oath taken by soldiers to be true to

their general and country. Id.

SACRAMENTUM DECISIONIS (Lat).
The voluntary or decisive oath of the civil

law, where one of the parties to a suit, not

being able to prove his case, offers to refer

the decision of the cause to the oath of his

adversary, who is bound to accept oi; make
the same offer on his part, or the whole is

considered as confessed by him. 3 BJa. Com.
342.

SACRILEGE, SACRILEGIUM. The act of

stealing, from the temples or churches dedi-

cated to the worship of God, articles conse-

crated to divine uses. Ayliffe, Parerg. 476;

Cowell. It Is a statutory offence in Eng-
land. Also, the alienation to laymen of prop-

erty given to pious uses. Par. Ant. 390.

SADISM. That state of sexual perversion

in man in which the sexual inclination mani-

fests itself by the desire to, beat, to maltreat

humiliate and even to kill the person for

whom the passion is conceived. 8 Witth. A
Beck, Med. Jur. 739.

S/EVITIA (Lat). Cruelty. To constitute

swvitia there must be such a degree of cruel-

ty as to endanger the party's suffering bodily

hurt. 1 Hagg. Cons. 35 ; Hill v. Hill, 2 Mass.

150; French v. French, 4 Mass. 6S7i
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SAFE. A metal receptacle for the preser-

vation of valuables. See Insueance.

SAFE-CONDUCT. A written permission

given by a belligerent government, or one
of its naval or military commanders, ena-

bling an enemy subject to go to a particular

place for a particular object. Risley, Law of

War 156.

A distinction is sometimes made between
a passport, conferring a general permission to

travel in the territory belonging to, or occu-

pied by, the belligerent, and a safe-conduct,

conferring permission upon an enemy subject

or others to proceed to a particular place for

a defined object. II 0pp. § 218.

Passports and safe-conducts are not bind-

ing upon the other belligerent; they may al-

so be withdrawn by the belligerent granting

them on grounds of military expediency, in

which case the persons holding them must
be allowed to withdraw In safety. They may
be given for an Indefinite period or for a lim-

ited time.

The grantor of the safe-conduct tacitly

pledges himself to protect the holder of it

and to punish any person subject to his com-
mand who may violate it. Should the hold-

er be detained beyond the time limited, by
illness or some cause over which he has
no control, he should still be protected, but
if he otherwise exceeds the limited time,

he is subject to the ordinary rules of war or

to penalties, if such are Imposed by the law
of the place ; Kisley, L. of War 156.

For a limited territory, they may be fram-

ed by a commander; but when general, they

must proceed from the supreme authority.

The name of an Instrument given to the

captain or master of a ship to proceed on a

particular voyage: it usually contains his

name and residence, the name, description,

and destination of the ship, with such other

matters as the practice of the place requires.

This document is indispensably necessary

for the safety of every neutral ship.

The act of Congress of April 30, 1790, s.

27, punishes the violation of any safe-conduct

or passport granted under the authority of

the United States, on conviction, with im-

prisonment, not exceeding three years, and
a fine at the discretion of the court.

See Passpobt; 18 Viner, Abr. 272.

SAFE DEPOSIT COMPANY. A company
which maintains vaults for the deposit and
safe-keeping of valuables in which compart-

ments or boxes are rented to customers who
have exclusive access thereto, subject to the

oversight and under the rules and regulations

of the company. It was formerly the custom

for banks to accept gratuitously the custody

of boxes containing securities for their cus-

tomers; but this custom has been discontin-

ued since the establishment of companies mak-
ing that their special business. The relation

of the company to the depositor is rather that

of bailor and bailee, though it has been said

that there is a resemblance to the relation of

landlord and tenant, but that It exists merely

in form; 9 Harv. L. Rev. 131; but a case

of joint renting, cited infra, seems to the con-

trary. The reasons given for the relation of

bailor and bailee are that by analogy to the

case of an agreement for board and lodging,

there is no interest acquired by the depositor

in the real estate, and the agreement of the

company for safe-keeping established the re-

lation of bailor and bailee; id. 132. This

view has been sustained in the courts ; Rob-

erts V. Safe Deposit Co., 123 N. T. 57, 25 N.

E. 204, 9 L. R. A 438, 20 Am. St. Rep. '718.

In the latter case the plaintiff had an allot-

ment of space in a storage house for the safe-

keeping of household furniture under an
agreement that the same would be securely

kept and guarded. The action was brought

to recover damages for the loss of the proper-

ty by theft committed by persons in charge of

the building, and the relation of the parties

was described by Earl, J., as "a species of

bailment like that existing in the case of a
depositor in a safe deposit company who
hires a box for his valuables and keeps the
key." In such case he says further, that the

company, without special contract, would be
held to at least ordinary care, the duty of

which would arise from the nature of the

business and the relation of the parties.

From this relation springs naturally the

obligation and liability of the company, and
where the contract was that the depositor

was to "keep a constant and adequate guard
and watch over and upon the safe," and the

bonds were stolen, there being no evidence

that the vault was broken or the lock tamper-

ed with, it was held to throw upon the com-
pany the burden of showing whether it was
guilty of negligence, and that question was
properly left to the jury; Safe Deposit Co. of

Pittsburgh v. Pollock, 85 Pa. 391, 27 Am. Rep.

660.

Where property was taken from the safe

under a search warrant against the deposi-

tor, the description in which did not actually

correspond with the property taken, the com-
pany was held liable for not resisting so

far as it was able to do, and contenting it-

self with a mere protest; Roberts v. Safe
Deposit Co., 123 N. Y. 57, 25 N. E. 294, 9 D.

R. A. 438, 20 Am. St. Rep. 718. The burden
of proof in actions against such companies
for damages on account of negligence is, in

accordance with the general rule in similar

cases, upon the plaintiff unless, as in the
Pennsylvania case above cited, there is pri-

ma facie evidence of negligence on the part
of the defendant which demands an explana-
tion and a prima facie case is made by the

bailor when he shows such loss or damage
to the chattels as ordinarily does not hap-
pen if such care as the law requires has
been exercised ; Arnot v. Branconler, 14 Mo.
App. 431 ; ColUns v. Bennett, 46 N. Y. 490

;

9 Harv. L. Rev. 184.



SAFE DEPOSIT COMPANY 2980 SAFE DEPOSIT COMPAJMX

The relation of the renter of a box is that
of bailor and bailee; National Safe Deposit
Co. V. Stead, 250 III. 584, 95 N. E. 973, Ann.
Cas. 1912B, 430; or that of a landlord of an
office building and his tenant; People ex rel.

Glynn v. Deposit Co., 159 App. Div. 98, 143

N. Y. Supp. 849.

An important question arises as to the

position and duty of the company where
legal proceedings are taken against the prop-

erty of the depositor, and the conclusion from
an examination of the subject is thus stated:

"The extent of their duty is reached in satis-

fying themselves beyond question that the

process is legal and regular; and that, this

being so, the company is exempt from all

responsibility for the subsequent acts of the

oflScer under it; . . . that the company
cannot be subjected to garnishment or trus-

tee process ; that the only process by which
property deposited with it can be reached is

through seizure by the sheriff under direct

attachment; also that the company is not

liable for property of third persons taken
from the safe of the debtor, either as his

property or because confused with this prop-

erty." 9 Harv. L. Key. 135. That there can

be no garnishment in such case would seem

to arise from the principle that to be subject-

ed to It, a bailee must have more than con-

structive possession • as, in the case of bag-

gage in transportation, horses in a livery

stable, etc. ; Waples, Attachment § 453. The
point was directly decided with respect to a

safe deposit company in Gregg v. Hilson, 8

Phila. (Pa.) 91; and as to a locked trunk

deposited in a bank vault in Bottom v.

Clarke, 7 Gush. (Mass.) 487. :

It is held contra that a safe deposit com-
pany may be garnished for the contents of a
sealed package in the box of a customer al-

though it is ignorant of the contents, if the

statute provides a method by which the court

can ascertain such contents; Tillinghast v.

Johnson, 34 R. I. 136, 82 Atl. 788.

The property in the safe may be seized

under a direct attachment; U. S. v. Graff, 67

Barb. (N. Y.) 304; Roberts v. Deposit Co., 123

N. T. 57, 25 N. E. 294, 9 L. R. A. 438, 20 Am.
St. Rep. 718. The officer may be directed in

the order of attachment to open the safe, and
the company's officers may be required to

give such assistance as will not lead to a

breach of trust ; 9 Harv. L. Rev. 189. It has

been held that an officer may force the door

of a warehouse if refused admittance by
those in charge of it; Burton v. Wilkinson,

18 Vt. 186, 46 Am. Dec. 145; and in the case

of a safe deposit company the officers and
representatives of the company were not al-

lowed to be present at the time of the open-

ing of the safe by the sheriff ; U. S. v. Graff,

67 Barb. (N. Y.) 304.

In case of a joint rental of a safe by two
or more persons, they were treated as co-

tenants of real estate, and a renewal of the

lease obtained by one of the renters In his

own name was held to inure to the benefit

of the co-tenants; Hackett v. Patterson, 16

N. Y. Supp. 170. Where one co-tenant ab-

stracted, without authority, a stock certifl>

cate and transferred it to an innocent pur-
chaser for value, it was held that it had not

been intrusted to the possession of the wrong-
doer either directly or by Implication, and
he was not authorized to remove it from the

box and the transfer passed no title ; Bangor
Electric Light & P. Co. v. Robinson, 52 Fed.

520.

A state may regulate the incidents of dis-

tribution of property within the state belong-

ing to decedents and prescribe times and con-

ditions for delivery thereof by safe dei>osit

companies; and a statute operating to seal

safe deposit boxes for a reasonable period

after the death of the renter, is not uncon-

stitutional ; nor can a surviving joint renter

of such box object, the statute having been

in force when the contract was made; Nat.

Safe Dep. Co. v. Stead, Atty.-Gen. of 111., 232

U. S. 58, 34 Sup. Ct. 209, 58 U Ed. , af-

firming 250 lU. 584, 95 N. E. 973, Ann. Cas.

1912B, 430.

SAFE LOADING PLACE. A place where
a vessel can be rendered safe for loading by
reasonable measures of precaution. 14 Q.

B. D. 105 ; 54 L. J. Q. B. 121.

SAFE-PLEDGE. A surety given that a

man shall appear upon a certain day. Brac-

ton, 1. 4, C. 1.

SAFEGUARD. A protection of the king

to one who is a stranger, who fears violence

from some of his subjects for seeking Ms
right by course of law. Reg. Grig. 26.

A notification by a belligerent commander
that buildings or other property upon which

the notification is posted up are exempt from
interference on the part of his troops. Hoi'

land, Laws and Customs of War 44.

The term is likewise used to describe a

guard of soldiers who are detailed to accom-

pany enemy subjects or to protect certain

enemy property. Soldiers on this duty are

inviolable on the part of the other belliger-

ent ; if they fall into the hands of the other

belligerent they must be sent back in safety

to their own army. II 0pp. % 219.

SAFELY. "Safely and securely" in a dec-

laration in bailment means with due care.

15 L. J. 0. P. 182.

SAFETY APPLIANCE ACT. The act of

Congress of March 2, 1893, provides that aft-

er January 1, 1898, it shall be unlawful for

common carriers in interstate commerce by

railroad to use locomotive engines not equip-

ped with power driving-wheel brakes and ap-

pliances for operating the train brake sys-

tem, or to run a train that has not a suffi-

cient number of cars in it so equipped that

the engineer on the locomotive can control

its speed without requiring hand brakes;

and to haul or use on its line any car In in-
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terstate traffic "not equipped with couplers

coupling automatically by impact, and whicli

can be uncoupled without the necessity of

men going between the ends of the cars."

Section 3 provides that a carrier may re-

fuse to receive from connecting lines or ship-

pers any cars not sufficiently equipped.

Section 4 provides that it shall be unlaw-

ful for any railroad to use any car in such

traffic which shall not have grab irons in the

ends and sides of each car.

Section 5 provides that the Interstate Com-
merce Commission shall fix a standard for

all such carriers as to the height of drawbars
for freight cars, and that no cars, loaded or

unloaded, shall be used in such traffic, which
have not complied with the standard.

Section 8 provides that any employee who
may be injured by any locomotive, etc., in use
contrary to the act, shall not be deemed to

have assumed the risk thereby occasioned, al-

though continuing in the employment after

the unlawful use, etc., had been brought to

his knowledge.
An amendment (April 14, 1910) provides

that cars subject to the act must be equipped
with secure sill steps and sufficient hand
brakes, to be designated by the Interstate

Commerce Commission, with the provision

that if a car properly equipped shall have
become defective while In use, it may be haul-

ed from the place where the defect was first

discovered to the nearest repair point with-

out liability to a penalty, if such repairs can-

not be made except at such point, but such
hauling is at the sole risk of the carrier ; and
in such case defective cars cannot be hauled

by chains in revenue trains or in association

with other cars that are commercially used,

imless such defective cars contain livestock

or perishable freight

In St Louis, I. M. & S. R. Go. v. Taylor,

210 U. S. 281, 28 Sup. Ct 616, 52 L. Ed. 1061,

it was held that legislative power is not un-

constitutionally delegated by the section of

the act which provides that the American
Railway Association shall designate to the
Interstate Commerce Commission the stand-

ard height of drawbars.
The act extends to a stock, yard company

whose tracks are exclusively on its own prem-
ises, but which, with its own locomotives,
hauls loaded . cars to the transfer tracks of
connecting interstate commerce lines; Wil-
liamsburgh City Fire Ins. Co. v. Willard, 164
Fed. 404, 90 a C. A. 392, 21 L. R. A. (N. S.)

103 ; and to a terminal company which
transfers cars from the lines of one interstate

carrier to those of another ; U. S. v. Terminal
Co., 144 Fed. 861; also to a raUroad the
tracks of which are wholly within a county
but which shifts between trunk lines cars en
route from one state to another ; Belt R. Co.

of Chicago v. U. S., 168 Fed. 542, 93 C. C. A.

666, 22 L. R. A. (N. S.) 582.

Locomotive engines are covered by "any
car" as used in the act; and are required to

have automatic couplers; Johnson v. South-

ern Pac. Co.i 196 U. S. 1, 25 Sup. Ct 158, 49

L. Ed. 363; and (under the amendment of

1903) standard height of drawbars; South-

ern Ry. Co. V. Crockett, 234 U. S. 725, 34

Sup. Ct. 897, 58 L. Ed. ; a steam shovel

car is within the act; Schlenimer v. Ry.

Co., 205 U. S. 1, 27 Sup. Ct. 407, 51 L. Ed.

681 ; so is the tendei" of a switch engine plac-

ing cars in interstate commerce in a yard

siding ; Philadelphia & R. Ry. Co. v. Winkler,

4 Pennewill (Del.) 387, 56 Atl. 112'; and a
dining car which is in constant use while

waiting for the making up of a train for its

next interstate trip; Johnson v. Southern
Pac. Co., 196 U. S. 1, 25 Sup. Ct 158, 49 L.

Ed. 363.

The act as amended embraces all locomo-,

tives, cars and slmilir vehicles used on any
railway that Is a highway of commerce and
Is not confined exclusively to vehicles engaged
in such commerce; Southern Ry. Co. v. U. S.,

222 U. S. 20, 32 Sup. Ct 2, 56 L. Ed. 72. It

is immaterial whether a car is full or emp-
ty; Johnson v. Ry. Co., 178 Fed. 643, 102 C.

C. A. 89; Louisville & N. R. Co. v. U. S., 186
Fed. 280, 108 C. C. A. 326.

An inspector is not bound to inform a car-

rier of defects In its appliances ; Norfolk & W.
Ry. Co. V. U. S., 191 Fed. 302, 112 C. C. A. 46.

In Larabee v. R. Co., 182 Mass. 3^8, 66 N.
E. 1032, it was held that a locomotive tender
was not a car; so in Blanchard v. Ry. Co.,

139 Mich. 694, 103 N. W. 170; automatic
coupler acts do not apply to electric street

railway cars; 24 Oh. C. C. 67.

The duty under the act to equip cars used
in moving interstate traffic with couplers
coupling automatically by impact which can
be uncoupled without any necessity for men
going between the ends of the cars, is abso-
lute; St Louis, I. M. & S. R. Co. v. Taylor,
210 U. S. 281, 28 Sup. Ct 616, 52 L. Ed. 1061;

Chicago Junction R. Co. v. King, 169 Fed.
372, 94 C C. A. 652; it is not a matter of due
diligence, but of absolute duty; Delk v. R.
Co., 220 U. S. 580, 31 Sup. Ct 617, 55 L. Ed.
590; Chicago, B. & Q. R. Co. v. U. S., 220 U.
S. 559, 31 Sup. Ct. 612, 55 L. Ed. 582; nor is

the carrier's duty complete by supplying au-
tomatic couplers in the first instance. They
must at all times be kept in such condition
that they may be operated without the neces-
sity of men going between the ends of the
cars, to couple and uncouple them; Southern
R. Co. v. Snyder, 205 Fed. 868, 124 G. C. A.
60; Johnson v. Southern Pac. R. Co., 196 U.
S. 1, 25 Sup. Ct 158, 49 L. Ed. 363. The fail-

ure of the coupler to work sustains a charge
of negligence; Chicago, R.- 1. & p. R. Co. v.

Brown, 229 U. S. 317, 33 Sup. Ct 840, 57 L.

Ed. 1204. It is no defense that one side will

couple; U. S. v. R. Co., 157 Fed. 893; U. S.

v. Southern Pac. Co., 167 Fed. 699 ; nor for
the carrier to show that a car with a defec-

tive coupler was moved without its knowl-
edge; U. S. V. Southern Pac. Co., 167 Fed.
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699; nor that it employed comiietent Inspec-
tors and repairers to care for sucli safety ap-
pliances; U. S. V. Southern R. Co., 135
Fed. 122; nor that the lowering of a draw
bar was due to the breaking of a king pin and
not to any defect of its own; Atchison, T. &
S. F. R. Co. V. U. S., 198 Fed. 637, 117 C. C.

A. 341; nor that the grab iron was lost or

the coupling became defective so recently as

to make it impossible, with ordinary care, to

replace or repair them; U. S. v. R. Co., 167

Fed. 198.

Every car in a train in interstate commerce
Is impressed with an interstate character ; U.

S. V. R. Co., 167 Fed. 198.

The penalty in the act is civil ; Chicago, B.

& Q. R. Co. V. U. S., 220 U. S. 559, 31 Sup. Ct.

612, 55 L. Ed. 582.

The act took away from the carrier the de-

fence of assumption of risk by the employe,

but did not affect that of contributory negli-

gence; Sehleuimer v. R. Co., 220 U. S. 590, 31

Sup. Ct. 561, 55 L. Ed. 596.

The scope of the act was fully considered

in St. Louis, I. M. & S. R. Co. v. Taylor, 210

U. S. 281, 28 Sup. Ct 016, 52 L. Ed. 1061 ; see

Chicago, B. & Q. R. Co. v. U. S., 220 U. S. 559,

31 iSup. Ct. 612, 55 L. Ed. 582.

SAID. Before mentioned.

In contracts and pleadings it Is usual and
proper, when it is desired to speak of a per-

son or thing before mentioned, to designate

them by the term said or aforesaid, or by
some similar term; otherwise the latter de-

scription will be ill for want of certainty.

Com. Dig. Pleader (C 18); Gould, PI. § 63.

Adopted in Brown v. State, 28 Tex. App. 379,

13 S. W. 150.

The reference of the word said is to be

determined, in any given case, by the sense.

Same refers to the next antecedent, but in

the interpretation of a written instrument,

the word said does so only when the plain

meaning requires it ; 2 Kent 555 ; Wilkinson
V. State, 10 Ind. 373.

SAILING. It is sometimes important, in

the construction of a charter party, or mar-
ine insurance policy, to know when, a vessel

, commenced her voyage, and to this end to

determine what constitutes a sailing. It has

been held that complete readiness for the

sea, with the intention of proceeding at once

on the voyage, is sufficient, though head
winds should prevent any actual progress

;

Bowen v. Hope Ins. Co., 20 Pick. (Mass.) 275,

32 Am. Dec. 213 ; see Pedersen v. Pagen-

Btecher, 32 Fed. 842; but the word sail is

held to 'be a technical word and to mean to

start on a voyage ; 34 L. J. C. P. 195 ; so a

ship which drew out from its wharf and an-

chored in a river, whence it proceeded the

next day, sailed on the latter day; [1898] 1

Q. B. 27.

Where a ship was ready for sea, and had
made a measurable progress by towage, but

not by sails, to the mouth of the harbor, she

was held by Cadwalader, J., to have sailed;

The Francesca Curro, 4 Wkly. Notes Cas.

(Pa.) 415; s. c. 2 Cadw. Dec. 520.

A ship by quitting her moorings on or be-

fore the day named, in a state ready for sea,

with a &07KI fide intention of prosecuting the

voyage, has sailed, notwithstanding her prog-

ress was soon after delayed by an unfore-

seen event ; but if she was not ready for sea

when she quit her moorings this is evidence

that there was no such hona fide intention,

any appearance to the contrary notwith-

standing; it will be held that she had not

sailed; Maclachlan^ Merch. Shipp. 414.

If the vessel quits her moorings and re-

moves, though only to a short distance, be-

ing perfectly ready to proceed upon her voy-

age, and is by some subsequent occurrence

detained, that is, nevertheless, a sailing; 3

B. & Ad. 514. There can be no "sailing"

without a clear intention on the part of the

master to proceed directly on his voyage;

[1898] 1 Q. B. 27. Moving from the wharf
into the stream may be enough ; id. See 37

Am. L. Reg. N. S. 201, an article by Erskine

Hazard Dickson; Maclachlan, Mer. Ship.

414.

As advanced freight is frequently made
payable at or within a certain time after

final sailing from the port of loading, there

has been much discussion as to the meaning
of both of these terms. In the leading Eng-

lish ease, Parke, B., considered that final

sailing "meant more than if the word sailing

were used alone," that it had reference to

the particular port of Cardiff, out of which
the vessel sailed, meaning a final departure

and being out of the limits of the artificial

port, at sea, ready to proceed upon her voy-

age ; 23 L. J. Ex. 169. Where the ship left

the harbor to anchor in the roadstead and lie

there until the crew should be completed,

without the intention of returning to the

harbor, it was held that she had not sailed;

24 L. J. Q. B. 340 ; so also where the master
took the vessel out of the port and left her

in the roads under easy saiUng, while he re-

turned ashore to complete her papers ; 26 id.

239. "Final sailing I apprehend means get-

ting clear of the port for the purpose of pro-

ceeding on the voyage ;" Lindley, L. J., in 9

Q. B. D. 679.

SAILING INSTRUCTIONS. Written or

printed directions, delivered by the com-

manding officer of a convoy to the several

masters of the ships under his care, by which

they are enabled to understand and answer

his signals, to know the place of rendezvous

appointed for the fleet in case of dispersion

by storm, by an enemy, or by any other ac-

cident.

Without sailing instructions no vessel can

have the full protection and benefit of con-

voy. Marsh. Ins. 368.
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SAILORS. Seamen; mariners. See Sea-
men; Shipping Articles.

ST. MARTIN LE GRAND, COURT OF.
An ancient court in London, of local im-
portance, formerly held in the church from
which it took its name.

SAIO. A tip-staff or sergeant-at-arms.

Cowell; Cunningham.

SAISIE-ARR^T, In French Law. An at-

tachment of property in the hands of a third

person.

SAISIE-EXECUTION. In French Law. A
writ ot execution by which the creditor plac-

es under the custody of the law the movables
of his debtor, which are liable to seizure, in

order that out of them he may obtain pay-
ment of the debt due by him. La. Code of

Pract. art. 641; Dalloz, Diet. It is a writ
very similar to the fieri facias of the com-
mon law.

SAISIE-FORAINE. In French Law. A
permission given by the proper judicial of-

ficer to authorize a creditor to seize the prop-

erty of his debtor in the district which he in-

habits. Dalloz, Diet. It has the effect of an
attachment of property, which is applied to

the payment of the debt due.

SAISIE-GAGERIE. In French Law. A
conservatory act of execution, by which the
owner or principal lessor of a house or farm
causes the furniture of the house or farm
leased, and on which he has a lien, to be
seized, in order to obtain the rent due to him.
It is similar to the distress of the common
law. Dalloz, Diet.

SAISIE-IMMOBILI^RE. In French Law.

A writ by which the creditor puts in the cus-

tody of the law the immovables of his debtor,

that out of the proceeds of their sale he
may be paid his demand.

SAK AND SOC. See Sac.

SALADIN''S TENTH. A tax imposed in

England and France, in 1188, by Pope Inno-

cent III., to raise a fund for the crusade un-
dertaken by Richard I. of England and Phil-

ip Augustus of France, against Saladin, Sul-

tan of Egypt, then going to besiege Jerusa-
lem. Encyc. Lond.'; Whart.

SALARY. A reward or recompense for

services performed.
It is usually applied to the reward paid

to a public officer for the performance of his

official duties. (Adopted in 24 Fla. 29.)

Salary is also applied to the reward paid
for the performance of other services; but
if It be not fixed for each year it is called

honorarium. Pothier, Pand. According to

M. Duvergler, the distinction between honor-
arium and salary Is this. By the former is

understood the reward given to the most ele-

vated professions for services performed;
and by the latter the price of hiring of do-

mestic servants and workmen; 19 Toullier,

D. 268, p. 292, note.

There is this difference between salary and
price; the former is the reward paid for

services or for the hire of things ; the latter

is the consideration pard for a thing sold;

Lee Elem. § 907. Salary seems to denote a
higher degree of employment and is sugges-

tive of a larger compensation for more im-

portant services than wages, vvhich Indicates

inconsiderable pay ; Meyers v. New York, 69
Hun 291, 23 N. T. Supp. 484. See also 42
Alb. L. J. 332; Com. v. Butler, 99 Pa. 542;
where salary is regarded as a per annum
compensation, while wages are defined as

compensation paiil or to be paid by the day,

week, etc.

"Wages and salary seem to be synonymous
convertible terms, though use and general ac-

ceptation have given to the word 'salary' a
significance somewhat different from the
word 'wages' in this, that the former is un-
derstood to relate to position or office, to be
the compensation given for official or other
service as distinguished from 'wages,' the
compensation for labor;" Bell v. Live Stock
Co. (Tex.) 11 S. W. 344, 3 L. R. A. 642. Wages
and salary have also been held to be synony-
mous in other cases ; Com. v. Butler, 99 Pa.
535, 542 ; Morse v. Robertson, 9 Hawaii, 195,

197 ; White v. Hayden, 126 Cal. 621, 59 Pac.
118; there is no substantial difference in

the application of exemption acts; Freem.
Ex. i 234, where the subject is discussed at
length, giving the language of state statutes.
It has been held that the salary of a public
official is in no fair sense wages; People v.

Myers, 11 N. Y. Supp. 217; and is not ex-
empt from garnishment under a statute ex-
empting wages ; McLellan v. Young, 54 Ga.
399, 21 Am. Rep. 276. Salary Is suggestive
of a larger compensation or higher degree
of employment than wages, which indicates
inconsiderable pay. In an act providing that
no honorably discharged Union soldier re-

ceiving a salary shall be removed except for
cause shown ; Meyers v. New York, 69 Hun,
291, 23 N. Y. Supp. 484; People v. Brook-
field, 13 Misc. Rep. 566, 34 N. Y. Supp. 674,
where a laborer receiving $2 per day was
held not to receive a salary. "Wages of
laborers" means earnings of a laborer by
manual toll; Smith v. Brooke, 49 Pa. 147;
"wages of employees" In an order authoriz-
ing payment of wages by a receiver does not
cover services of counsel for special pur-
poses; Louisville, E. & St. L. R. Co. v. Wil-
son, 138 U. S. 501, 11 Sup. Ct. 405, 34' L. Ed.
1023.

SALE. An agreement whereby the seller

transfers the property In goods to the buyer
for a consideration called the price.

"A contract by which property Is transfer-
red from the seller to the buyer for a fixed
price In money paid or agreed to be paid by
the buyer." De Bary v. Dunne, 172 Fed. 940.
There Is a fundamental distinction be-

tween a contract to sell In the future and a
present sale—often expressed by "executory"
and "executed" sales. It depends upon
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•whether the property in the goods is trans-

ferred. If transferred, there is a sale

though the price be not paid; if not trans-

ferred, it is a contract of sale, even though
the price be paid ; Williston, Sales, § 2. Con-
ditional sales constitute an intermediate
class—the assent to the transfer, though not

the transfer, being given at the time the

bargain is made. Such partake more of the

nature of sales than of contracts of sale, the

title being transferred by force of the origi-

nal bargain ; id. § 6.

An executed sale is both a contract and
a conveyance.

The Uniform Sales Act, governing the

sales of personal property, has been passed
in Arizona, Connecticut, Maryland, Massa-
chusetts, Michigan, New Jersey, New York,

Ohio, Rhode Island, '^Pisconsin and Alaska.

It followed substantially the English Act of

1893, but with important changes.

This contract differs from a barter or ex-

change in this that in the latter the price

or consideration, instead of being paid in

money, is paid in goods or merchandise sus-

ceptible of a valuation. Mitchell v. Gile, 12

N, H. 390; Stevenson v. State, 65 Ind. 409;

Loomis V. Wainwright, 21 Vt. 520. See
Peice. It differs from accord and satisfac-

tion, because in that contract the thing is

given for the purpose of quieting a claim, and
not for a price; and from bailment, because

there the agreement is for the return of the

subject-matter, in its original or an altered

form, while in sale it is for the return of

an equivalent in money; Ia R. 3 P. C. 101;

Frost V. Cattle Co., 81 Tex. 505, 17 S. W.
52, 26 Am. St. Rep. 831; and see Hunt v.

Wyman, 100 Mass. 198; Sturm v. Boker,

150 U, S. 312, 14 Sup. Ct. 99, 37 L. Ed. 1093.

An absolute sale is one made and com-
pleted without any condition whatever.

A conditional sale is one which depends

for its validity upon the fulfillment of some
condition. The term is usually confined to

sales in which the seller retains the title

until the payment of the price.

A forced sale is one made without the con-

sent of the owner of the property, by some
officer appointed by law, as by a marshal

or a sheriff, in obedience to the mandate of

a competent tribunal. This sale has the

effect to transfer all the rights the owner
had in the property, but it does not, like a

voluntary sale of personal property, guar-

antee a title to the thing sold; it merely
transfers the rights of the person as whose
property it 'has been seized. This kind of

a sale is sometimes called a judicial sale.

A private sale is one negotiated atid con-

cluded privately between buyer and seller,

and not made by advertisement and public

outcry or auction. Barcello v. Hapgood, 118

N. C. 712, 24 S. B. 124.

A puMic sale is one made at auction to the

highest bidder. Auction sales sometimes are

voluntary, as when the owner chooses to sell

his goods in this way, and then as between
the seller and the buyer the usual rules re-

lating to sales apply; or they are involun-

tary or forced when the same rules do not
apply.

A voluntary sale is one made freely -with-

out constraint by the owner of the thing

sold; this is the common case of sales, and
to this class the general rules of the law of

sale apply.

A sale in gross is one without regard to

quantity. Tost v. Mallicote's Adm'r., 77
Va. 616.

An offer to sell Imposes no obligations un-

til accepted according to Its terms; and an
offer rejected cannot be afterward accepted;

Minneapolis & St. L. R. Co. v. Rolling Mill,

119 U. S. 149, 7 Sup. Ct. 168, 30 L. Ed. 376.

See Offee.

Parties. As a general rule, all persons

sui juris may be either buyers or sellers

;

Story, Sales § 9. See Pakties. But no one

can sell goods and ^convey a valid title to

them unless he be owner or lawfully

represent the owner; nemo dat quod non
habet; Benj. Sales § 6; 2 Ad. & E. 495;
Klein v. Seibold, 89 111. 540; Bearce v.

Bowker, 115 Mass. 129, And even an inno-

cent purchaser from one not the owner, or

his proper representative, acquires no valid

title; 13 M. & W. 603; Benj. Sales § 6;

Pease v. Smith, 61 N. X. 477.

An innocent purchaser of property from
a bailee for hire acquires no title, and on
disposing of the property is liable to the

bailor for its value; Miller Piano Co. v.

Parker, 155 Pa. 208, 26 AH. 303, 35 Am. St.

Rep. 873. But see Maeket Oveet. Another
exception is that one not the owner, even a

thief, may make a valid transfer of negoti-

able instruments, if they are in the usual

state in which they commonly pass' on deliv-

ery, provided the buyer has been guilty of no
fraud in taking them. The bona fide holder

of such negotiable instruments, and also of

bank-notes, or money, lost or stolen, who
has paid a valuable consideration or furnish-

ed an equivalent, can retain title against any
former owner; even agai'nst one from whom
such chattel has been stolen; Wheeler v.

Guild, 20 Pick. (Mass.) 545, 32 Am. Dec. 231;

Roth V. Colvin, 32 Vt. 125; Hall v. Hale, 8

Conn. '336; 3 Burr. 1516; 5 B. & Ad. 909;

Benj. Sales (4th ed.) § 15. So (arguendo)

of coupon bonds of the ordinary kind; Mur-
ray V. Lardner, 2 Wall. (U. S.) 110, 17 L. Ed.

857, disapproving Gill v. Cubit, 3 B. & C.

466; and approving Goodman & Harvey, 4

Ad. & El. 870; also a lost or stolen bill or

note; arguendo in Shaw v. R. Co., 101 U. S.

557, 25 L. Ed. 892 ; but otherwise of a lost

or stolen bill of lading ; id.

Where two parties in good faith buy the

same property, the one first receiving pos-
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session Is entitled to hold It; Thomas v.

Ramsey, 47 Mo. App. 84.

There is a class of persons who are in-

capable of purchasing except suJ) modo, as

Infants, insane persons and drunkards;
Benj. Sales § 21 ; and another class, who, in

consequence of their peculiar relation with
regard to the owner of the thing sold, are

totally incapable of becoming purchasers
while that relation exists; such as trustees,

guardians, assignees of insolvents, and, gen-

erally, all persons who, by their connection

with the owner, or by being employed con-

cerning his affairs, have acquired a knowl-
edge of his property, as attorneys, convey-
ancers, and the like.

Statute of Frauds. Sec. 17 provides : No
contract for the sale of any goods, wares,

and merchandise for the prices of ten pounds
sterling or upwards, shall be allowed to be

good, except the buyer shall accept part of

the goods so sold, and actually receive the

same, or give something in earnest to bind

the bargain or in part payment, or some
note or memorandum in writing of the said

bargain be made and signed by the parties to

be charged by such contract, or their agents

hereunto lawfully authorized. In the Unit-

ed States a corresponding provision has
been passed in all the states but Alabama,
Arizona, Delaware, Illinois, Kansas, Ken-
tucky, Louisiana, New Mexico, North Caro-

lina, Ohio, Pennsylvania, Rhode Island,

Tennessee, Texas, Virginia and West Vir-

ginia. The language of these statutes is not

uniform and is often not quite the same
In meaning as that of the English statute.

By the Sales Act: (1) A contract to sell or

a sale of any goods or choses in action of the

value of $500 ($100 in Connecticut and to $2,-

500 in Ohio) or upwards shall not be enforce-

able by action unless the buyer shall accept
part of the goods or choses in action so con-

tracted to be sold or held, and actually receive

the same, or give something in earnest to bind
the contract, or in part payrnerit, or unless
some note or memorandum in writing of the
contract or sale be signed by the party to be
charged or his agent in that behalf. (2) The
provisions of this section apply to every such
contract or sale notwithstanding the goods
may be intended to be delivered at some
future time, or may not at the time of such
contract or sale be actually made, procured
or provided, or fit or ready for delivery, or
some act may be requisite for the making or
completing thereof or rendering the same fit

for delivery; but if the goods are to be
manufactured by the seller especially for the
buyer and are not suitable for sale 'to others
in the ordinary course of the seller's busi-
ness, the provisions of this section shall not
apply. (3) There is an acceptance of goods
within the meaning of this section when the
buyer, either before or after delivery of the
goods, expresses by words or conduct his as-

sent to becoming the owner of those specific

goods.

Contracts for work and labor have never

been within the terms of statutes of frauds

and to determine whether there Is such con-

tract, the following rule was stated by Black-

burn, J., in 1 B. & S. 272: "If the contract be

such that, when carried out, it would result

in the sale of a chattel, the party cannot

sue for work and labor; but if the result of

the contract is that the J)arty has done work
and labor which ends in nothing that can
become the subject of a sale, the party can-

not sue for goods sold and delivered." This
rule has been carried to the extent of holding

that a contract to paint a portrait is a con-

tract for the sale of goods; 1 Cab. & E.

287. The rule most commonly adopted in

America is what is known as the Massachur
setts rule as stated by Shaw, C. J., in Mixer
V. Howarth, 21 Pick. (Mass.) 205, 32 Am.
Dec. 256, as follows: "When the contract is

a contract of sale either of an article then
existing, or of articles which the vendor
usually has for sale in the course of his busi-

ness, the statute applies to the contract, as
well where it is to be executed at a future
time, as where it is to be executed immedir
ately. ' But where it Is an agreement with a
workman to put materials together and con-
struct an article for the employer, whether
at an agreed price or not, though in com-
mon parlance it may be called a purchase
and sale of the article, to be completed m
futuro, it is not a sale until an actual or
constructive delivery and acceptance; and
the remedy for not accepting is on the agree-
ment; Flynn v. Dougherty, 91 Cal. 669, 27
Pac. 1080, 14 L. B. A. 230; Crockett v. Scrib-
ner, 64 Me. 447; Pitkin v. Noyes, 48 N. H.
294, 97 Am. Dec. 6i5, 2 Am. Rep. 218;
Meincke v. Falk, 55 Wis. 427, 13 N. W. 545,
42 Am. Rep. 722.

The vegetable products of the earth have
'been classified as fructus naturales and fruo-
tus industriales. In the former class are
included everything which grows spontane-
ously or without animal cultivation,- such as
trees or grass. In the second class are in-

cluded crops which are the subject of yearly
planting and cultivation. By an arbitrary
rule, fructus industriales are treated in every
case as goods, whether matured or not at
the time when by the terms of the bargain
they were to be sold; Bryant v. Crosby,^ 40
Me. 9; Whitmarsh v. Walker, 1 Mete. (Mass.)
313; Kerr v. Hill, 27 W. Va. 576; Bull v.

Griswold, 19 111. 631. It has been held that
a crop of peaches or other orchard fruit is

to be classed as fructus industriales;
Purner v. Piercy, 40 Md. 212, 17 Am. Sep,
591 ; Smock v. Smock, 37 Mo. Apip. 56. Wa-
ter when separated from a stream or lake
becomes personalty; Jersey City v. Harri-
son, 71 N. J. L. 69, 58 Atl. 100. Ice which
has been cut is personal property; Higgius
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V. Kusterer, 41 Mich. 318, 2 N. W. 13, 32
Am. Kep. 160. Minerals when severed from
the realty become goods. Manure is (till

the time when mixed with the soil) an inci-

dent of the real estate of such peculiar char-
acter that while it remains only constructive-
ly annexed, it will be personal property if

the parties interested agree so to treat

it; - Strong v. Doyle, 110 Mass. 92. If the
contract is to sell and deliver a house, even
though the house is at the time of the bar-

gain affixed to the realty, it Is a contract
•for the sale of goods, for the parties con-

tract to buy and sell a house separated from
the realty and moved from its foundations

;

Long V. White, 42 Ohio St 59. The deci-

sions are conflicting upon the question as to

whether choses in action are within the stat-

ute. Shares of stock, bonds and mortgages
have been held within the statute; Banta v.

Chicago, 172 111. 204, 50 N. E. 233, 40 L. R. A.

611; Greenwood v. Law, 55 N. J. L. 168, 26
AtL 134, 19 L. K. A. 688 ; Somerby v. Buntin,

118 Mass. 279, 19 Am. Kep. 459. The sale of

an undivided share of goods is within- the

statute; Gerudt v. Conradt, 117 Wis. 15, 93
N. W. 804. See Frauds, Statute of; Ex-
changes.

Suhject-Matter of the Contract. Potential

possession. In Grantham v. Hawley, Hob.
132, it was held that in certain cases a seller

naight transfer title to goods which he did

not then o'wu. The case related to a future

crop of corn and it was held that a buyer of

the corn from a lessee of the land had a bet-

ter title than the reversionary owner of the

lease, though at the time of the litigation the

lessee's estate had ended. The court said:

"And though the lessor had it not actually in

him, nor certain, yet he had it potentially;

for the land is the mother and root of all

fruits. Therefore he that hath it may grant

all fruits that may arise upon it after, and
the property shall pass as soon as the fruits

are extant. But a man cannot grant all'

the wool that shall grow upon his sheep that

he shall buy hereafter; for then he hath it

neither actually or potentially."

In this country this doctrine has received

frequent recognition in the cases of the trans-

fer of crops to be thereafter grown. It is

held in most of the states where the question

has arisen that the owner of land may mort-

gage a future crop ; Brlggs v. U. S., 143 U. S.

346, 12 Sup. Ct. 391, 36 L. Ed. 180 ; Kelley v.

Goodwin, 95 Me. 538, 50 Atl. 711; Weil v.

Flowers; 109 N. C. 212, 13 S. E. 761; in a

few states, however, the crop must be actual-

ly planted ; Redd v. Burrus, 58 Ga. 574 ; Cole

V. Kerr, 19 Neb. 553, 26 N. W. 598 ; Cudworth

V. Scott, 41 N. H. 456. If the legal title to

a future crop passes, it would seem that a

man might mortgage the crops on his land

any number of years in advance, and the

fact that the mortgage must be recorded is

Immaterial, for the purchaser may have no

means of knowing where the record is and
hence in some states a liinitation of time is

Imposed. Thus in Alabama, Arkansas, Min-
nesota, and South Carolina, thoi statutes pro-

hibit such mortgages made either prior to the
1st of January preceding the planting of the
crop, or more than a year before its planting.
In the absence of such a statute, it has been
held that an unlimited grant of the future
crops is invalid; Shaw v. Gilraore, 81 Me.
396, 17 Atl. 314. This doctrine has been ap-
plied occasionally to transfers of the future
young of animals; Andrews v. Cox, 42 Ark.
473, 48 Am. Rep. 68. The doctrine is consid-
ered objectionable since it means that when
the goods come into existence, title to them
passes free from any defects of title due to
rights which have accrued since the time of
the originaKbargain ; Williston, Sales, § 1.33.

By the Sales Act: (1) The goods which
form the subject of a contract to sell may be
either existing goods, owned or possessed by
the seller, or goods to be manufactured or
acquired by. the seller after the making of the
contract to sell. In the act called future goods,
the acquisition of which by the seller depends
upon a contingency which may or may not
happen. (3) Where the parties purport to

effect a present sale of future goods, the
agreement operates as a contract to sell the
goods.

The English Sale of Goods Act makes no
distinction between one class of future goods
and another ; and so it may be assumed that

the doctrine of potential possession is abolish-

ed. The Sales Act aims to abolish the doc-

trine altogether from the law of sales, what-
ever may be the rule in regard to mortgages.

Undivided shares. In Klmberly v. Patchin,

19 N. Y. 330, 75 Am. Dec. 334, the buyer
bought 6,000 bushels of wheat from two piles,

aggregating 6,249 bushels, but of which the

quantity had not been determined. The sel-

ler signed a receipt acknowledging that he
held 6,000 bushels subject to the order of

the buyer, and the buyer paid a portion of the

price. The court held that title passed to the

purchaser. The line of reasoning fol'owed
by the court was that it was possible for two
or more persons to own goods confused in

an undistingulshable mass of undetermined
amount, and the parties, if they so intended,

could by agreement bring about such owner-
ship. England denies the possibility of trans-

ferring title to a specified portion of a mass

;

13 East 522. In America this doctrine has
received its fullest application in grain ele-

vators; Woodward v. Semans, 125 Ind. 330,

25 N. E. 444, 21 Am. St. Rep. 225; Ledyard
V. Hibbard, 48 Mich. 421, 12 N. W. 6.S7, 42

Am. Rep. 474; James v. Plank, 48 Ohio St
255, 26 N. E. 1107 ; Young v. Miles, 23 Wis.

643.

By the Sales Act: (1) There may be a

contract to sell or a sale of an undivided
share of goods. If the parties intend to effect

a present sale, the buyer becomes an owner



SALE 2987 SALE

tn common with the owner or owners of the

remaining shares. (2) In the case of fungible

goods there may be a sale of an undivided
Bhare Of a specific mass, though the seller

ptirports to sell and the buyer to buy a def-

inite number, weight or measure of the goods
In the mass, and though the number, weight
and measure is undetermined. By such a

Bale the buyer becomes' owner in common of

such a share of the mass as the number,
weight or measure bought bears to the num-
ber, weight or measure of the mass. If the

mass contains less than the number, weight
or measure bought, the buyer becomes the
owner of the whole mass and the seller is

bound to make good the deficiency from simi-

lar goods, unless a contrary intent appears.

Destruction of the SuhjeSt of the Sale.

There must be a thing which is the ol)}ect of

the sale ; for if the thing sold at the time of

the sale had ceased to exist, it is clear there

can be no sale ; Benj. Sales § 76 ; 5 Maule &
S. 228; Allen v. Hammond, 11 Pet. (U. S.)

6.3, 9 L. Ed. 633; Thompson v. Gould, 20
Picli. (Slass.) 139. Where the thing does not
exist at the date of the contract the sale Is

Toid ; as where, unknown to the parties, corn
on a vessel not yet arrived, had, before the
Bale, bpen sold at an Intermediate port; 5
H. L. C. 673. Where, after the sale, and
without fault of the seller, the thing sold

perished, the seller is released ; Wells v. Cal-

nan, 107 Mass. 514, 9 Am. Kep. 05; Gould v.

Murch, 70 Me. 28S, 35 Am. Rep. 325 ; but it is

otherwise if property has passed, though the

goods were left in the seller's possession ; 32
L. J. Q. B. 164. On a contract of future sale.

If the subject-matter perish before property
has passed, the contract is avoided. It is

evident, too, that no sale can be made of
things not in commerce: as, the air, the wa-
ter of the sea, and the like.

By the Sales Act: (1) Where the parties

purport to sell specific goods, and the goods
without the knowledge of the seller have
wholly perished at the time when the agree-

ment is made, the agreement is void.' (2)

Where the parties purport to sell specific

goods, and the goods without the knowledge
of the seller have perished in part or have
wholly or in a material part so deteriorated

in quality as to be substantially changed in

character, the buyer may at his option treat

the sale, (a) as avoided; (b) as transferring

the property In all the existing goods or In so

much thereof as have not deteriorated, and as
binding the buyer to pay the full agreed price

if the sale was indivisible or to pay the

agreed price for the goods In which the prop-
erty passes If the sale was divisible.

The above rules govern in the case of de-

struction of goods contracted to be sold be-

fore the risk passes to the buyer.

The price. To constitute a sale, there must
be a price agreed upon. The presumption is

that where the price is not definitely ascer-

tained, the title remains In the vendor until

a computation has been made ; Blackb. Sales

122; Warren v. Buckminster, 24 N. H. 336;

Love V. State, 78 Ga. 66, 3 S. E. 893, 6 Am.
St. Rep. 234. But this may be rebutted by

proof that the parties Intended to have the

right of property vest in the purchaser at

once; Chapman v. Shepard, 39 Conn. 413;

Kimberly v. Patchin, 19 N. Y. 330, 75 Am.
Dec. 334. Upon the maxim id certum est

quod reddi certum potest, a sale may be valid

although it is agreed that the price for the

thing sold shall be determined by a third

person; Brown v. Bellows, 4 Pick. (Mass.)

,179. A contract of sale Is valid though no

time of payment is agreed on, the law imply-

ing payment on delivery ; Lament t. Le
Fevre, 96 Mich. 175, 55 N. W. 687.

By the Sales Act: (1) The price may be

fixed by the contract or may be left to be

fixed in such a manner as may be agreed, or

it may be determined by the course of dealing

between the parties. (2) The price may be

made payable In any personal property. (3)

Where transferring or promising to transfer

any Interest, in real estate constitutes the

whole or part of the consideration for trans-

ferring or for promising to transfer the prop-

erty in goods, the act does not apply. (4)

Where the price Is not determined in accord-

ance with the foregoing provisions the buyer
must pay a reasonable price. What is a rea-

sonable price is a question of fact dependent
on the circumstances of each particular case.

See Price.

Conditions and "Warranties. See Condi-
tions; Waebantt.

Transfer of Property "between Buyer and
Seller. The property is presumed to pass
when the contract Is made if the goods are
Identified, and nothing remains to be done
other than delivery of the goods and payment
of the price; Parsons v. Dickinson, 11 Pick.
(Mass.) 352; Richardson v. Ins. Co., 136 N. C.

314, 48 S E. 733 ; Com. v. Hess, 148 Pa. 98, 23
Atl. 977, 17 L. R. A. 176, 33 Am. St. Rep. 810.

If there is something to be done by the seller

to put the goods Into a deliverable state, the
natural Inference Is that the parties do not
intend an. Immediate transfer of title. The
rule, however. Is but one of presumption and
if the parties Intend that the property shall
pass and clearly manifest that Intention,
their intention will be effectual; Palne v.

Young, 56 Md. 314; Martz v. Putnam, 117
Ind. 392, 20 N. E. 270. Delivery of the goods
to the buyer would almost certainly Indicate
such an Intention If It were not expressly
stated that the property was retained ; Bank
of Huntington v. Napier, 41 W. Va. 481, 23 S.

E. 800 ; Trigg Co. v. Bucyrus Co., 104 Va. 79,

51 S. E. 174. Payment of the whole price or
of a considerable part of It would also seem
some evidence of an Intention to make an
immediate transfer; Butterworth v. McKin-
ly, 11 Humph. (Tenn.) 206. But It Is no evi-

dence If the payment is small, and apparently
intended merely to bind the bargain; Elgee
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Cotton Cases, 22 Wall. (TJ. S.) 180, 22 L. Ed.
863.

Formerly if something remained to be done
in the way of weighing or measuring in order
to determine the price, the property would
not pass even though the goods were speci-

fied; 6 East 614. This rule has been gener-

ally adopted; Jones v. Pearce, 25 Ark. 545;

Wesoloski v. Wysoski, 186 Mass. 495, 71 N. E.

982 ; Oilman & Sanborn v. Hill, 36 N. H. 311

;

Miller V. Seaman, 176 Pa. 291, 35 Atl. 134;
Pike V. Vaughn, 39 Wis. 499; and this pre-

sumption has been applied although the

weighing or measuring was to be done by the

buyer; Pinkham v. Appleton, 82 Me. 574, 20

Atl. 237; Pittsburgh, 0. & St. L. K. Co. v.

Noel, 77 Ind. 110. In other states, however,
there is a general presumption that the prop-

\erty passes when all the terms of the bargain

ate fixed, although the buyer is subsequently

to weigh or measure the goods in order to

complete the calculation of the price ; Graff

V. Fitch, 58 111. 373, 11 Am. Rep. 85 ; Hagins
V. Combs, 102 Ky. 165, 43 S. W. 222 ; Day v.

Gravel, 72 Minn. 159, 75 N. W. 1. Where the

rule exists that the property presumably does

not pass if something remains to be done to

ascertain the price, the rule is everywhere
merely one of presumption, which will yield

, to evidence showing an intent to transfer the

property immediately; Wheelock v. Stark-

weather, 146 Mich. 53, 108 N. W. 1085; Wad-
hams V. Balfour, 32 Or. 313, 51 Pac. 642.

Non-payment of the price is little or no
evidence of ;an intention to retain the owner-

ship. This is because cases where the buyer
pays in advance and trusts the seller to per-

form his contract later are unusual, but cas-

es where the seller transfers the property and
gives the buyer credit for the price are so

common that it is not a safe assumption that

such a transaction was not intended.' Where
there is a "sale or return," or "sale on ap-

proval," it is a question of fact in every case

whether the parties intended to make ap-

proval a condition, without which the proper-

ty should not pass, or whether their intent

was that the property should pass at once

with the right to return the goods. Some-
times it is expressly provided that the seller

shall retain title; Crocker v. Gullifer, 44 Me.

491, 69 Am, Dec. 118. Sometimes the con-

tract may be put in the form of a bailment or

lease, thus clea^-ly indicating that the seller

is to retain title until the buyer's option is

exercised; Stiles v. Seaton, 200 Pa. 114, 49

Atl. 774. ,
The use of the word "return" itself

ordinarily implies a previous transfer of the

property ; Frye v. Burdick, 67 Me. 408.

Whereas if it is agreed that goods shall be

delivered on trial, or on approval, the lan-

guage indicates that the buyer's approval is

a condition precedent to the transfer of the

property. Frequently the bargain of the par-

ties will fix the time within which the buyer

must return the goods ; Butler v. School

Dist.,^149 Pa. 351, 24 Atl. 308. If the buyer

fails to exercise the right thus given him, his

title cannot thereafter be avoided; Stevens
V. Hertzler, 109 Ala. 423, 19 South. 838. If

the contract does not fix a time, the, law
adopts the rule of the time that is reasonable
under the circumstances.

Rules for Ascertaining Intention. By the
Sales Act: Where there is a contract to sell

specific or ascertained goods, the property in

them is transferred to the buyer at such
time as the parties to the contract intend it

to be transferred. For the purpose of as-

certaining the intention of the parties, regard
shall be had to the terms of the contract, the
conduct of the parties, usages of trade, and
the circumstances of the case. Unless a dif-

ferent intention appears, the following are
the rules for asiertaining the intention of the
parties: 1. Where there is an unconditional
contract to sell specific goods, in a deliverable
state, the property in the goods passes to the
buyer when the contract is made, and it is

immaterial whether the time of paymept, or
the time of delivery, or both, be postponed.
2. Where there is a contract to sell specific

goods and the seller is bound to do something
to the goods for the purpose of putting them
into a deliverable state, the property does
not pass until such thing be done. 3. (a)

When goods are delivered to the buyer "on
sale or return" or on other terms indicating

an intention to make a present sale, but to

give to buyer an option to return the goods
instead of paying the price, the property
passes to the buyer on delivery, but he may
revest the property in the seller -by returning
or tendering the goods within the time fixed

in the contract, or, if no time has been fixed,

within a reasonable time, (b) When goods
are delivered to the buyer on approval or on
trial or on satisfaction, or other similar

terms, the property therein passes to the buy-

er—(a) when he signifies his approval or ac-

ceptance to the seller or does any other act

adopting the transaction; (b) if he does not
do so but retains the goods without giving no-

tice of rejection, then, if a time has been
fixed for the return of the goods, on the ex-

piration of such time, and if no time has been

fixed, on the expiration of a reasonable time.,

4. (1) Where there is a contract to sell unas-

certained or future goods by description,

and goods of that description and in a deliv-

erable state are unconditionally appropriated

to the contract, the property, thereupon, pass-

es to the buyer. (2) Where, in pursuance of

a contract to sell, the seller delivers the goods

to the buyer, or to a carrier, or other bailee

(whether named by the buyer or not) for the

purposfe of transmission to or holding for

the buyer, he is presumed to have uncondi-

tionally appropriated the goods to the con-

tract, with the exception provided for jn.

rule 5, and where seller has reserved the

right of. possession or property. This pre-

sumption is applicable, although by the terms

of the contract, the buyer is to pay the price
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before receiving delivery of the goods, and

the goods are marked with the words "collect

on delivery" or their equivalents. 5. If the

contract to sell requires the seller to deliver

the goods to the buyer, or at a particular

place, or to pay the freight or cost of trans-

portation to the buyer, or to a particular

place, the property does not pass until the

goods have been delivered to the buyer or

reached the place agreed upon.

Subsequent Appropriation. In the cases

of unascertained or future goods there must
be some act of appropriation of the goods to

the buyer, other than mere completion or

preparation, and the act of appropriation

should be assented to by both parties. The
buyer may make the proposition by request-

ing the seller subsequently to approiTlate

goods to him, or the seller may make it by

appropriating goods to the buyer and sub-

sequently securing the latter's assent. It is

immaterial which party by the terms of the

contract is to make the appropriation; 1

Taunton 318; 5 B. & A. 942; 6 B. & C. 388;

10 Blng. 512 ; Mitchell v. Le Clair, 165 Mass.

308, 43 N. B. 117. To be distinguished' from

cases where the seller is subsequently to

appropriate goods to the buyer are cases

where the buyer furnishes the materials upon
which the seller is to do the work. Where
both furnish goods, then the proportion of

goods furnished by one party or the other

furnishes the best evidence of their intention

as to subsequent appropriation in the ab-

sence of a direct expression of it; West Jer-

sey H. R. Co. V. Trenton Car Works, 32 N.

J. L. 517. Appropriation of the goods to the

buyer can only be binding if made in accord-

ance with authority previously given or if

subsequently assented to by him. If, there-

fore, goods are appropriated by the seller

which are not in conformity with the au-

thority given, the property will hot, pass.

The lack of conformity may be in kind or

quantity. Where goods are necessarily appro-

priated in parts or instalments, the law takes

the view, that presumptively the huyer does

not Intend to become owner of anything un-

til there can be final appropriation of the

whole ; 4 M. & W. 775. The commonest and
most Important lllustratibn of the transfer

of the property in goods by subsequent appro-

priations by the seller, arises where the sell-

er In fulfillment of a contract with, or an
offer from, the buyer, delivers goods to a car-

rier for shipment to the buyer. That the

property passes on delivery to the carrier,

under these circumstances, was settled in-

deed before the general rules of the appro-

priation by the seller had been completely

formulated; 1 Atk. 245, 248; 3 B. & P. 582.

It is a common practice to send goods to the

buyer marked "G. 0. D." See C. O. D. It

has been held by some authorities that the

effect of this Is to retain title in the seller

until the price Is paid; U. S. v. Cllne, 26

Fed. 515; State v. V. S. Express Co., 70 la.

271, 30 N. W. 568; Hardy v. Am. Express

Co., 182 Mass. 328, 65 N. B. 375, 59 L. K. A.

731. The weight of authority, however, sup-

ports the view that possession only is to be

retained by the seller until the price is paid

and that the property passes immediately on

delivery to the carrier, assuming that the cir-

cumstances are such that the property

would pass were it not for the requirement

of payment of the price before delivery; U.

S. V. Adams Ex. Co., 119 Fed. 240 ; Carthage
V. Duvall, 202 111. 234, 66 N. E. 1099; State

V. Intoxicating Liquors, 98 Me. 464, 57 Atl.

798; Higgins v. Murray, 73 N. Y. 252; Nor-

folk, etc., R. Co. V. Barnes, 104 N. C. 25, 10 S.

E. 83, 5 L. R. A. 611; Com. v. Fleming, 130

Pa. 138, 18 Atl. 622, 5 L. R. A. 470, 17 Am.
St. Rep. 768. Where goods are shipped "f. o.

b." this means that the seller shall bear all

expenses until the goods are delivered at the

place where they are to be "f. o. b." and the

presumption that the property is to pass then
is applicable; Fruit Dispatch Co. v. Sturges,

73 Ohio St. 351, 78 N. E. 1125 ; a distinctton

is taken between "deliver f. o. b." and "bUl
f. o. b.," the latter not necessarily imposing
on the seller the duty to deliver; Dannemil-
ler V. Kirkpatrlck, 201 Pa. 218, 50 Atl. 928.

As to reservation of right of possession or
property when goods are shipped, see Biiis
OF Lading; Stoppage in Transitu.
Sale iy Auction. By Sales Act: (1) Where

goods are put up for sale by auction in lots,

each lot is the subject of a separate contract

of sale. (2) A sale by auction is complete

when the auctioneer announces its completion
by the fall of the hammer, or in other custom-
ary manner. Until such announcement is

made, any bidder may retract his bid; and
the auctioneer may withdraw the goods from
sale unless the auction has been announced
to be without reserve. (3) A right to bid may
be reserved expressly by or on behalf of the
seller. (4) Where notice has not been given
that a sale by auction is subject to a right to

bid on behalf of the seller. It shall not be law-
ful for the seller to bid himself or to employ
or to Induce any person to bid at such sale

on behalf of the seller or knowingly to take
any bid from the seller or any person employ-
ed by him. Any sale contravening this rule

may be treated as fraudulent by the buyer.
See Auction.

Risk of Loss. By Sales Act. Unless other-

wise agreed the goods remain at the seller's

risk until the property therein is transferred

to the buyer, the goods are at the buyer's risk

whether delivery has been made or not, ex-

cept that—(a) Where dellv;ery of the goods
has been made to the buyer, or to a bailee

for the buyer, in pursuance of the contract

and the property in the goods has been re-

tained by the seller merely to secure perform-
ance by the buyer of his obligations under the

contract, the goods are at the buyer's risk
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from the time of such delivery, (b) Where
the delivery has been delayed through the
fault of either buyer or seller the goods are
at the risk of the party in fault as regards
any loss which might not have occurred but
for such fault.

Whe^re goods are delivered to the buyer
but title is retained by the seller until the
price is paid, the buyer immediately acquires

the right to use the goods as his own and it

would seem to follow that if the goods are
accidentally destroyed or injured, the buyer
must stand the loss. The decisions are, how-
ever, in conflict, but the weight of authority
sustains the view here expressed; Chicago
Ry. Equipment Co. v. Bank, 136 U. S. 268,

2S3, 10 Sup. Ct. 999, 34 L. Ed. 340; Burnley
V. Tufts, C6 Miss. 48, 5 South. 627, 14 Am.
St. Rep. 540 ; American Soda Fountain Co.

V. Vaughn, 69 N. J. L. 582, 55 Atl. 54; Whit-
lock V. Lumber Co., 145 N. C. 120, 58 S. E.

909, 12 L. R. A. (N. S.) 1214; La Valley v.

Ravenna, 78 Vt 152, 62 Atl. 47, 2 L. R. A.

(N. S.) 97, 112 Am. St. Rep. 898, 6 Ann. Cas.

684; Osborn v. Lumber Co., 91 Wis. 526, 65

N. W. 184; contra, Arthur & Co. v. Black-
man, 63 Fed. 536; American Soda Fountain
Co. V. Blue, 146 Ala. 682, 40 South. 218

;

Mountain City Mill Co. v. Butler, 100 Ga. 469,

84 S. B. 565; Sloan v. MeCarty, 134 Mass.

245. Doubtless the question of risk may be
settled by the parties in any way they please,

and some of the apparently conflicting de-

cisions may be reconciled on this basis. See
Bills of Lading; Res rEiBt)T Domino.

Transfer of Title between Buyer and Seller.

No one but the owner can give title. If the

owner is by his conduct precluded from deny-

ing the seller's authority to sell, the buyer
may acquire a valid title although the seller

has neither title nor authority to transfer

title. See Estoppel; Factor.

A cash sale is a kind of a sale where the

payment of the price is a condition of the

transfer of title to the buyer; Williston,

Sales, 543.

A common kind of transaction where the

transfer of the property in goods is condi-

tional on the buyer's performance of his prom-
ise is where the buyer is by the terms of

the bargain to give negotiable paper. The
usual case is where a bill of lading for the

goods is sent forward by the seller with a
draft for the price attached. Payment or

acceptance of the draft is a condition preced-

ent to the buyer's right to the possession of

the bill of lading. See 0. O. D.

See Market Overt.

Conditional Sales. As in every other kind

of contract, so in a contract to sell, there may
be inserted such conditions as the parties

agree upon. The typical case of conditional

sale is a sale in which the transfer of title

is conditional upon payment of the price.

Though sales upon other conditions may
readily be imagined, the practice of selling

goods with a retention of the title until pay-

ment of the price is so common that the ordi-

nary meaning of the term "conditional sale"

is confined to sales upon this particular con-

dition. The seller is not estopped by his

conduct in delivering possession of the goods

to the buyer upon such a bargain from assert-

ing his title against one who purchases from
the buyer, relying upon the apparent title of

the latter; [1895] 1 Q. B. 653; Harkness v.

Russell, 118 U. S. 663, 7 Sup. Ct. 51, 30 L.

Ed. 285; rx)rain Steel Co. v. Street R. Co.,

187 Mass. 500, 73 N. E. 646 ; Clayton v. Hes-

ter, 80 N; C. 275 ; Comer v. Cunningham, 77

N. T. 391, 33 Am. Rep. 626 ; Baals v. Stewart,

109 Ind. 371, 9 N. E. 403. The effect of the

decisions sustaining the seller's title is modi-

fled in many Jurisdictions by recording acts,

and In some jurisdictions, a bona fide purchas-

er from the buyer is protected; Van Duzor
V. Allen, 90 111. 499; Lincoln v. Quynn, 68

Md. 299, 11 Atl. 848, 6 Am. St. Rep. 446;

Dearborn v. Raysor, 132 Pa. 231, 20 Atl. 690;

Greer v. Church, 13 Bush (Ky.) 430. In

Louisiana a conditional sale is wholly impos-

sible ; Barber Asphalt Paving Co. v. St.

Louis Cypress Co., 121- La. 152, 46 South.

193. See infra. In Harkness v. Russell, su-

pra, Bradley, J., discussed the cases fully.

Creditors of the seller, after the property

has been delivered to the buyer, can have no
right to take the property from the possession

of the buyer, at lea'st while he is in no default

upon his contract. The buyer's right is a

property right and the seller's creditors, no
more than the seller, can disturb it, though
the seller also has an interest in the property

which should be subject to sale on execution

;

McMillan v. Lamed, 41 Mich. 521, 2 N. W.
662. The buyer's creditors, apart from estop-

pel or st:atute, can take no greater right than

the buyer had. The interest of the buyer

may. be subjected to the claims of creditors

;

Newhall V. Kingsbury, 131 Mass. 445, but not

the goods as such. In some jurisdictions, the

rights of a buyer's creditors have been treat-

ed in the same way as a mortgagor's credi-

tors, namely, pay the portion of the price re-

maining due and by so doing acquire the

right to treat the full ownership as belonging

to the buyer ; Bingham v. Vandegrift, 93 Ala.

283, 9 South. 280; Hervey v. Dimond, 67 N.

H. 342, 39 Atl. 331, 68 Am. St. Rep. 673;

Towner v. Bliss, 51 Vt. 59 ; United Shoe Ma-
chinery Co. V. Holt, 185 Mass. 97, 69 N. E.

1056 ; Peame v. Coyne, 79 Conn. 570, 65 Atl.

073. An assignee for the benefit of creditors

under a common law assignment can stand

in no better position than an individual credi-

tor; Adams v. Lee, 64 N. H. 421, 13 Atl. 786;

Gayden v. Tufts, 68 Miss: 691, 10 South. 53;

Campbell Printing Press & Mfg. Co. v.

Walker, 114 N. T. 7, 20 N. E. 625. By the ex-

press terms of the Bankruptcy Act, the trus-

tee takes all the property "which might have
been levied upon and sold under judicial pro-

cess against" the bankrupt In each case the
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question mnst depend upon the rights which
the state law gives to creditors; York Mfg.

Co. V. Cassell, 201 U. S. 344, 26 Sup. Ct. 481,

50 L. Ed. 782.

Conditional sales have become very common
and are so deceptive both to purchasers from
the buyer and to the buyer's creditors, since

the buyer not only has possession of the prop-

erty but ordinarily is entitled to use it and
does use it as if it were his own, that re-

cording acts have been passed in many states.

The purpose of these acts is to give notice

to the public of the seller's title and to invali-

date that title unless the bargain Is in writ-

ing and a record of it made. Such statutes

have been passed in more than one-half of the

states. In England the Factors' Act of 1889

has absolutely Invalidated all conditional

sales where the buyer has possession as

against purcha:3ers, whether by absolute sale

or by mortgage or pledge, reaching, as to such

parties, the same result that has been reach-

ed in a few Jurisdictions without the aid of

statute.

'riiere can be no estoppel if a purchaser or

creditor has notice. In the case of a purchas-

er, notice Is important when he has entered

Into a bargain for the purchase of the goods.

So far as the creditor is concerned, the time

when notice is important might well be held

not to be when the levy is made, but when
the debt was created, if its creation was
subsequent to the conditional sale; Vanmeter
V. Estill, 78 Ky. 456.

Risk of loss and gain is upon the buyer,

under the Sales Act, and was so held in

Chicago Ry. Equipment Co. v. Bank, 136 U.

S. 268, 283, 10 Sup. Ct. 999, 34 L. Ed. 349;

American Soda Fountain Co", v. Vaughn, 69

N. J. L. 582, 55 Atl. 54; Osborn v. Lumber
Co., 91 Wis. 526, 65 N. W. 184: Whitlock v.

Lumber Co., 145 N. C. 120, 58 S. E. 909, 12

L. R. A. (N. S.) 1214: Topp v. White, 12

Heisk. (Tenn.) 165; contra. Arthur & Co. v.

Blackman, 63 Fed. 5.36; Bishop v. Minder-
hout, 128 Ala. 162, 29 South. 11, 52 L. R. A.

395, 86 Am. St. Rep. 134 ; Mountain City Mill

Co. V. Butler, 109 Ga. 469, 34 S. E. 565 ; Sloan
v. McCarty, 134 Mass. 245. Doubtless the

question of risk may be settled by the parties

in any way they please, and some of the ap-

parently conflicting decisions may be recon-

ciled on this basis. See a discussion in

American Soda Fountain Co. v. Vaughn, 69
N. J. L. 582, 55 Atl. 54.

A conditional sale Is distinguished from a
so-called lease, in that the latter contem-
plates only the use of the property for a lim-

ited time, and its ultimate return to the les-

sor; whereas the former contemplates the

ultimate ownership by the buyer together

with the use in the meautime. Sellers de-

sirous of making conditional sales of their

goods, but who do not wish openly to make a
bargain in that form, have resorted to the

device of making contracts in the form of

leases either with options to the buyer to

purchase for a small consideration at the end

of the term, provided the so-called rent has

been duly paid, or with a stipulation that if

the rent throughout the term is paid, the title

shall thereupon vest in the lessee. Such
transactions are leases only In name. Stat-

utes and courts have disregarded the form
of the transaction and hold such leases sub-

.iect to the rules governing conditional sales

;

Ileryford v. Davis, 102 U. S. 235, 26 L. Ed.

160; Manson v. Dayton, 153 Fed. 258, 82

C. C. A. 588; Warren v. Liddell, 110 Ala. 232,

20 South. 89 ; Hine v. Roberts, 48 Conn. 267,

40 Am. Rep. 170 ; Lucas v. Campbell, 88 IlL

447 ; Puffer & Sons Mfg. Co. v. Lucas, 112 N.

C. 377, 17 S. E. 174, 19 L. R. A. 682.

A conditional sale and a chattel mortgage
are In essence the same, but are different in

form, and by virtue of this difference they

have been given different names. According-

ly, statutes providing for the recording of
chattel mortgages are not generally held to

cover conditional sales; White Sewing Ma-
chine Co. V. Conner, 111 Ky. 827, 64 S. W.
841.

In Pennsylvania on a sale of chattels. If the

vendor and vendee agree that the possession

shall pass to the vendee, but the property re-

main in the vendor until the whole purchase

money is paid, such agreement, as respects
creditors, is fraudulent. This principle was ful-

ly established in Clow v. Woods, 5 S. & R. (Pa.)

275, 9 Am. Dec. 346, the opinion by Gibson, J.,

and Martin v. Mathiot, 14 S. & R. (Pa.) 214,

10 Am. Dec. 491', the opinion by Tilghman, C.

J.; but if the possession is transferred under
an express contract of bailment, the trans-

action is not fraudulent as to creditors,

though there is a superadded executory
agreement for the sale of the property to the
bailee, upon the payment of a certain price;

Stoddart v. Price, 143 Pa. 537, 22 Atl. 811;
Kelley Springfield Road Roller Co. v. Schlim-
me, 220 Pa. 413, 69 Atl. 867, 123 Am. St. Rep.
707. The question of importance in Penn-
sylvania in cases of this kiqd is^ whether the
transaction is a conditional sale or a bail-

ment.

See Conflicts of Laws.
Delivery to the Buyer and Retention of Pos-

session by Seller. By the Sales Act : Where a
person having sold goods continues in posses-
sion of the goods, or of negotiable documents
of title to the goods, the delivery or transfer
by that person or by an agent acting for him,
of the goods or documents of title under any
sale, pledge, or other disposition thereof, to
any person receiving and paying value for
the same in good faith and without notice
of the previous sale, shall have the same ef-

fect as if the person making the delivery or
transfer were expressly authorized by the
owner of goods to make tl>e same.
Where a person having sold goods continues

in possession of the goods, or of negotiable
documents of title to the goods, and such re-
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tention of possession, is fraudulent in fact

or is deeined fraudulent under any rule of

law, a creditor or Creditors of the seller may
treat the Sale as void.

In England retention of possession by the

seller is at most, evidence tending to show
fraud. The doctrine in regard to fraudulent

retention of possession was originally based

on the statute, 13 Eliz. c. 5, which iiad refer-

ence only to creditors. The statutes of many
states and the decisions of others,- have treat-

ed retention as fraudulent against subsequent

purchasers from the seller, as well as against

creditors. On account of the variety of stat-

utes and decisions, reference should be had

to the law of the jurisdiction that is desired.

In early times delivery was necessary to

transfer property between buyer and seller,

but in England delivery is no longer neces-

sary; L. K. 2 0. P. 38, 51. In this country,

although the decisions are not uniform, and
although the doctrine has been much con-

fused with the related doctrine of retention

of possession in fraud of creditors, it has gen-

erally been held that delivery Is necessary to

perfect a buyer's rights either against such
"purchasers or the seller's attaching creditors.

In view of the many differences or matters
of detail In the law on this subject in the

"several states, reference should be had to the

law of the particular jurisdiction in question.

Documents of Title. See Bills of Lading ;

Waeehotjse Eeceipts; Negotiable Instetj-

MENTS.
Contractual OMigatiohs of, the Parties. 1.

•It is the duty of the seller to deliver the

goods, and of the buyer to accept and pay
for them, tn accordance with the terms of the

Contract to' sell or sale. Delivery and pay-

ment, unless otherwise agreed are concur-

rent conditions under the Sales Act. Wheth-
er it is for the buyer to take possession of

the goods, or the seller to send them to the

buyer, is a question depending in each case

on the contract between them. Apart from
such, the place of delivery is the seller's place

of business, or if he does not have one, then

his residence ; Bliss Co. v. Gas Light Co., 149

N. T. 300, 43 N. E. 859; but in case of
specific goods which, to the knowledge of the

parties, at the time the bargain was made,
were in some other place, then that place is

the place of delivery; Hatch v. Oil Co., 100

U. S. ^124, 25 L. Ed. 554. 2. If goods are to

be sent to the buyer and no time is specified,

then they must be serit within a reasonable

time. 3. If the goods are in the hands of a
third party, the seller fulfills his obligation

to deliver when the third party acknowledges

to the buyer that he holds the goods on his

behalf; but as against all others than the

seller, the buyer shall be regarded as having
received delivery from the time when such

third person has notice of the sale. Where
the seller is under a contract to deliver a

specified quantity of goods, and tenders a

smaller quantity, the- buyer may reject the

tender ; Cleveland Rolling Mill v. Rhodes, 121
U. S. 255, 7 Sup. Ct. 882, 30 L. Ed. 920; In-

man, Akers & Inman v. Elk Cotton Mills, 116
Tenn. 141, 92 S. W. 760. The buyer may,
however, accept the offer, though defective;

Norrington v. Wright, 115 V. S. 188, 6 Sup.
Ct. 12, 29 L. Ed. 366. Where the seller deliv-

ers or offers to deliver a larger quantity thaii

ordered or contracted for, it may conceivably
be supposed that the seller is making his offer

merely in lieu of the smaller quantity, and
to make sure of the sufficiency of the offer,

but not expecting to be paid for more than
the order or contract required. In such a
case the buyer would ordinarily have no
just ground of objection; Shrimpton & Sons
V. Warmack, 72 Miss. 208, 16 South. 494.

But if more than a slight difference exists,

then this must be regarded as a new offer by
the seller. The buyer may accept the goods
or the buyer may separate from the goods
sent such a quantity as was ordered or con-

tracted for, and reject the rest; Rommel v.

Wingate, 103 Mass. 327; Martz v. Putnam,
117 Ind. 392, 20 N. E. 270. The buyer may,
however, reject the offer altogether; Barton
V. Kane, 17 Wis. 37, 84 Am. Dec 728; Nor-
rington V. Wright, 115 U. S. 188, 205, 6 Sup.
Ct. 12, 29 L. Ed. 366. The preceding rules

may be controlled by custom or agreement.

See Divisible Conteacts ; Bbeach ; Peb-

FOEMANCE.
Where the seller is under a contract to

sell goods to the buyer and ship them to him,

usually the seller has thereby fulfilled all his

obligations under the contract, but where
bills of lading are issued by the carrier, the

question is necessarily affected by the rules

governing such, documents. See Bills of

Lading.

Buyer's rights. 1. Right to examine the

goods. The buyer is entitled to examine the

goods in order to decide whether he will be-

come owner, and untU the examination is

completed, or waived, the property will not

pass; McNeal v. Braun, 53 N. J. L. 617, 23

Atl. 687, 26 Am. St. Rep. 441. A refusal on

the part of the seller to allow opportunity

for inspection justifies the buyer in refusing

to fulfill the contract ; Charles v. Carter, 96
Tenn. 6Q7, 36 S. W. 396.

Where, by the terms of the bargain, the

property was to pass before delivery to the

buyer, "the buyer has a reasonable time aft-

er the delivery in which to examine the goods,

and, if they are not of a kind^and quality

ordered, he may then refuse to accept them,

and thereby rescind the contract; but this

right does not prevent the title from passing

nor a recovery by the seller in an action for

goods sold and delivered, if in fact they do

conform to the terms of the contract ; Brig'

ham V. Hibbard, 28 Ore. 386, 388. Where the

property is transferred and the goods paid

for without opportunity for inspectiqn, in

such cases the right of inspection is that of

a condition subsequent, enabling the buyer to
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return the goods of which he has already be-

come owner, and to recover money which he
has already paid ; Weil v. Stone, 33 Ind. App.
112, 69 N. E. 698, 104 Am. St. Rep. 248.

Where goods are taken into the buyer's pos-

session and examination Is deferred for his

convenience until an Indefinite time in the

future, title lifesses, subject to .the right of

the buyer to throw back the title if the goods
are not what the bargain required; Doane
V. Dunham, 79 111. 131. If it is necessary, in

order to determine whether goods conform
to the contract or order, the buyer may test

them even though the test involves the de-

struction of a portion of the goods ; Lucy v.

Monflet, 5 H. & N. 229 ; Philadelphia Whiting
Co. V. Lead Works, 58 Mich. 29, 24 N. W. 881.

A reasonable time is allowed for inspection

but if the buyer fails to Inspect them, he
thereby waives the condition, and is there-

after to be treated as having assented to take
or keep title to the goods. Since it is the

duty of the seller to afford opportunity for

examination, it would seem that the seller

must bear the expense of affording such op-

portunity, but the expense of the inspection

itself is another matter. The buyer need not

inspect unless he likes, and if he chooses to

do so he must bear the cost ; Lincoln v. Gal-

lagher, 79 Me. 189, 8 Atl. 883. If on inspec-

tion, however, it appears that the goods were
not what the contract called for, it would
seem to be a proper element of damage in

an action against the seller for breach of his

contract that reasonable expense had been

incurred in examining the goods and testing

their insufficiency. There are many decisions

to the effect that a carrier must allow the

buyer a reasonable opportunity to inspect

them, and this right of inspection is a con-

dition precedent to the obligation to pay
freight; Old Colony R. Co. v. Wilder, 137

Mass. 536; Sloan v. R. Co., 126 N. C. 487,

36 S. E. 21 ; Union R. R. & Transp. Co. v.

Riegel, 73 Pa. 72. The place of inspection is

prima fade the place where the goods are
delivered to the buyer; Holt v. Pie, 120 Pa.

425, 440, 14 Atl. 389. By the Sales Act, the

buyer is deemed to have accepted the goods
when he intimates to the seller that he has
accepted them, or when the goods have been
delivered to him, and he does any act in re-

lation to them which is inconsistent with the
ownership of the seller, or when, after the

lapse of a reasonable time, he retains the

goods without intimating to the seller that he
has rejected them. But the acceptance of the

goods does not indicate a release of liability

for defective performance; Phillips & Colby

Const. Co. V. Seymour, 91 U. S. 646, 23 L.

Ed. 341; Frith v. Hollan, 133 Ala. 583, 32

South. 494, 91 Am. St. Rep. 54; Best v.

Flint, 58 Vt 543, 5 Atl. 192, 56 Am. Rep. 570.

However, in some jurisdictions, acceptance
of title waives right of damages for inferior

quality ; Staiger v. Soht, 191 N. X. 527, 84

BOTTV.—188

N. E. 1120 ; Miller v. Moore, 83 Ga. 684, 10

S. E. 360, 6 L. R. A. 374, 20 Am. St. Rep. 329;
Jones V. McEwan, 91 Ky. 373, 16 S. W. 81,

12 L. R. A. 399.

See Rescissioit.

Rights of the seller. If an unpaid seller

retains both title and possession of the goods,

there can be no question as to his legal capac-

ity to deal effectively with them. It is fun-

damental that unless the buyer and seller

make a contrary agreement, the seller is en-

titled to the price at the same time that he
transfers possession of the goods. According-
ly the seller always has a lien on the goods
which he sells, until payment or tender of the
price, unless the terms of the bargain indi-

cate a contrary agreement. The various
terms which indicate a contrary agreement
may all be summecT up in the single expres-
sion of sale on credit. But even where the
parties agree upon a sale on credit, the sell-

er's lien may. revive, as for Instance where
the buyer has failed to take possession of
the goods until the term of credit has expired
and the price becomes due ; Leahy v. Lobdell,

80 Fed. 665, 26 C. C. A. 75. The insolvency
of the buyer also revives the lien of the seller,

even though the time for payment of the price
has not yet arrived ; McElwee v. Lumber Co.,

69 Fed. 302, 16 C. C. A. 232; Lennox v.

Murphy, 171 M^ss. 370, 50 N. E. 644 ; TuthlU
V. Skldmore, 124 N. Y. 148, 26 N. E 348;
Wanamaker v. Yerkes, 70 Pa. 443. When
part of the goods are delivered the seller

has a lien upon the remainder for whatever
portion of the price is unpaid ; Ware River
R. R. Co. V. Vibbard, 114 Mass. 447, 458 ; Wil-
liams V. Moore, 5 N. H. 235. The lien is lost

by delivery to the buyer ; Thompson v. Cono-
ver, 32 N. J. L. 466 ; or to an agent or bailee
for the buyer ; Schmertz & Blakely v. Dwyer,
53 Pa. 335, 338; or where the goods are al-

ready in the possession of the buyer at the
time of the bargain; 12 A. & E. 632. The
seller may waive his lien either by express
agreement to that effect or by such conduct
as estops him from asserting it. See Estop-
pel.

As to seller's right to stoppage in transitu,
see Stoppage in Tba»6Ittj ; Bills of Lading.

Resale by the seller. The well recognized
doctrine in the United States is thus stated
in Tuthill v. Skldmore, 124 N. Y. 148, 153,
26 N. E. 348: "When the price of goods sold
on credit is due and unpaid, and the vendee
becomes insolvent before obtaining posses-
sion of them, the vendor's right to' the prop-
erty is often called a lien, but it is greatei
than a lien. In the absence of any express
power, the lienor usually cannot transfer
the title to the property on which the lien

exists by a sale of it to one having notice

of the extent of his right, but he must pro-
ceed by foreclosure. When a vendor right-

fully stops goods in transitu or retains them
before transitus has begun, he can, by a sale

made on notice to the vendee, vest a pur-



SALE! 2994 SALE

chaser with a good title; Dnstan v. McAn-
diew, 44 N. Y. 72. His rlsht is very nearly
that of a pledgee, with power to sell at a

private sale in case of default; the vendee
having become insolvent and refu ed pay-
ment of the notes given for the purchase
price of the property which re:nained in the

vendor's possession, the vendor has a right to

retain it as security, for the lien was revived

as against the vendee and his attaching credi-

tor; in accord, Putnam v. Gliddeii, 159 Mass.

47, 34 N. E. 81, 38 Am. St. Kep. 394; Arnold

V. Carpenter, 16 R. I. 560. 18 Atl. 174, 5 L.

R. A. 357. As to the manner in which the

sale should be made, the law is satisfied wltli

a fair sale made In good faith according to

established business methods, with no at-

tempt to take advantage of the vendee ; Ack-

erman v. Rubens, 167 N. Y. 405, 60 N. E. 750,

53 L. R. A. 867, 82 Am. St. Rep. 728; and in

every case it is a question of fact whether
the resale complies with this requirement;

id. In some cases it has been held that in

order to bind the buyer by a resale, the sell-

er must have given notice of his intention

to make a resale; Ingram v. Wackernagel,
83 la. 82, 48 N. W. S98; Wnples v. Overaker,

77 Tex. 7, 13 S. W. 527, 10 Am, St. R.p. 722:

but by the weight of authority there is no
such absolute requirement; UUmaun v. Kent,

60 111. 271; Redmond v. Smock, 28 Ind. 365:

Van Brocklen v. Smeallie, 140 N. Y. 70, 35
N. E. 415; Pratt v. Freeman & Sons Mfg.
Co., 115 Wis. 648, 92 N. W. 368. A resale of

the goods involves an assertion by the seller

that his obligation is terminated. The sel er

has the right to resell when the buyer is in

default, and such default must be of an es-

sential or material character; his default

generally consists in failure to take the goods
and pay for them. However, the delay of

a day or an hour in a mercantile contract is

not alWays fatal, and, generally, if the buy-

er's default consists merely in delay, the sell-,

er must wait a reasonable time before re-

selling the goods. What is a rensonable

time will vary accordingly to the nature of

the goods and the circumstances of the case.

If goods are perishable, or of rapidly fluc-

tuating value, the reasonable time will be very
short The seller may charge, in his account
against the buyer, all reasonable expenses
occurred in making the resale; Hill v. Mc-
Kay, 94 Cal. 5, 29 Pac. 406. He cannot, how-
ever, make a charge for his own services in

connection with the resale ; Penn v. Smith,

93 Ala. 476, 9 South. 609; Gehl v. Milwaukee
Produce Co., 105 Wis. 573, 81 N. W. 666.

If the resale is for a higher price than that

for which the original buyer was bound, the

seller has the right to keep the profit ; War-
ren V. Buckminster, 24 N.. H. 336. This is

expressly so provided in the Sales Act.

Rescission hy the seller. VThe seller, up-

on the buyer's default, whether the latter is

insolvent or not, and whether bis conduct is

sueh as to show a settled determination to

repudiate the contract or not, may, al. hough
title has passed to the buyer, elect to keep
the property as his own and recover damages
for the buyer's breach; Mechem, Sales, {

1681. By the Sales Act: 1. An unpaid sell-

er having a right of lien or having stopped
the goods in. transitu, may rescind the trans-

fer of title and re.sume the property in the
goods, where he expressly reserved the right

to do so in case the buyer should make de-

fault, or where the buyer has been in de-

fault in making paymen:s for an unreasona-
ble time. The seller shall not thereafter be
liable to the buyer upon the contract to sell

or the sale, but may recover from the buyer
damages for any loss occasioned by the
breach of contract or sale. The transfer of

title shall not be held to have been rescind-

ed by an unpaid seller until he has manifest-
ed by notice to the buyer or by some other
overt act an intention to rescind. It is not
necessary that such overt act should bi com-
municated to the buyer, but the giving or
failure to give notice to tbe buyer of the In-

tention to rescind shall be relevant in any
issue Involving the question whether the

buyer had been in default an unreasonable
time before the right of rescission was as-

serted.

When goods are subject to a legal lien, aa
they are when an unpaid seller is in posses-

sion of them, a subsequent buyer can acquire

only such right as the orljiual buyer, from
whom he bought them, had; Keeler v. Good-
win, 111 Mass. 490; Robinson v. Morgan, 65
Vt. 37. 25 Atl. 809.

Generally there can be no doubt that an
unpaid seller may choose any of the remedies
against the goods which the law allows;

namely, a right to hold them, to resell them
on account of the buyer, or to resume the
property in the goods.

Remedies of the seller on the contract.

Where the property in the goods has passed

and the buyer wrongfully neglects or refuses

to pay for them, the seller may recover the

price; Mitchell v. Le Clair, 165 Mass. 308,

43 N. E. 117; Dorenius v. Howard, 23 N. J.

L. 390. The general rule of the English law
and of many of the states denies an action

for the price unless the property has passed;

Moody V. Brown, 34 Me. 107. 56 Am. Dec
640; McOormick Harvesting Machine Co. v.

Balfany, 78 Minn. 370, 81 N. W. 10, 79 Am.
St. Rep. 393; Puritan Coke Co. v. Clark, 201
Pa. 556, 54 Atl. 350; American Hide & Leath-

er Co. V. Chalkley, 101 Va. 458. 403, 44 S. H.

705. If the reason why the property in the

goods has not passed to the buyer is because

the buyer wrongfully refused to take title

when offered to him, the seller, according to

the weight of authority, may recover the full

purchase price; Kinkead v. Lynch, 132 Fed.

692; Ames v. Moir, 130 111. 582, 22 N. E. 535;

Kastetter v. Reynolds, 160 Ind. 133. 66 N.

E. 612; Gordon r. Korris, 49 N. H. 376; Vaa



8ALB 2995 SALE

Broctlen v. Smeallle, 140 N. T. 70. 35 N. E.

415; Haynes v. Brown, 18 Okl. 389. 89 Pac.

1124. Some jurisdictions restrict the appli-

cation of this doctrine to cases where the
goods contracted for are of a peculiar kind,

not readily salable on the market and as to

which, therefore, a market price cannot read-

ily be fixed ; River Spinning Co. v. Atlantic

Mills, 155 Fed. 466; Black Kiver Lbr. Co.

T. Warner, 9.'? Mo. 374, 6 S. W. 210 ; Ballen-

tlne V. Robinson, 46 Pa. 177. Where the

price Is payable on a day certain, Irrespective

of delivery or of transfer of title, and the
buyer wrongfully neglects or refuses to pay
such price, the seller may maintain an ac-

tion for the price, although the property in

the goods has not passed, and the goods have
not been appropriated to the con'ract; Krebs
Hop Co. V. Livesley, 51 Or. 527, 92 Pac. 1084;
but it Is a defense to such an action that the
seller at any time before Judgment has man-
ifested an inability to perform the contract
or sale on his part or an Intention not to per-

form It, such as where he becomes insolvent;
Lennox v. Murphy, 171 Mass. 370, 373, 50 N.
E. 644 ; Pardee v. Kanady, 100 N. Y. 121, 2
N. E. 885; Lancaster Bank v. Huver, 114
Pa. 210, 6 Atl. 141 ; or makes a voluntary
transfer to a third person of the property;
Meyers v. Markham, 90 Minn. 230, 96 N. W.
335, 787 ; Brodhead v. Reinbold, 200 Pa. 618,

50 Atl. 229, 80 Am. St. Rep. 735 ; or a repudi-
ation; Ripley v. McClure, 4 Ex. 345.

Conditional sales present the only class of
cases where It is at all usual for the buyer
to agree to pay the price before he acquires

title to the property. The buyer, relying on
his possession of the goods as sufficient to

secure him for such portion of the price as
he may pay before the property passes to

him, is content to pay part of the price in

advance. It Is generally provided In such
contracts that on default of the buyer, the
seller may reclaim possession of the goods,
and even In the absence of such a provision,

it has been held to be Implied; Ryan v. Way-
son, 108 Mich. 519, 66 N. W. 370. If the sell-

er exercises his right to reclaim the goods, it

is generally held an election to rescind the
contract, and thereafter an action lor the
price or any unsatisfied balance of it, is not
allowed; Aultman & Co. v. Olson, 43 Minn.
409, 45 N. W. 852; Kelley Springfield Road
Roller Co. v. Schlimme, 220 Pa. 413, 69 Atl.

867, 123 Am. St. Rep. 707. A seller should
tie allowed all the means that he has con-

tracted for in order to get the price of the

goods, and most courts do not compel the sell-

er to acco'unt for any payment which he
has received If he reclaims the goods because
of the buyer's default; Fleck v. Warner, 25
Kan. 492; Lorain Steel Co. v. St Ry. Co.,

187 Mass. 500, 73 N. E. 646 ; Morgan v. Kid-
der, 55 Vt. 367. However, some cases hold
that If the contract does not provide for the

forfeiture of such payments as have been

made before default, they may be recovered

by the buyer, with only such deduc;Ion as Is

fair compensation for the use of the goods;
Hill V. Townsend, 69 Ala. 286; Pierce v. *

Staub, 78 Conn. 459, 62 Atl. 760. 3 L. R. A.

(N. S.) 785, 112 Am. St. Rep. 163; Latham
V. Sumner, 89 111. 233, 31 Am. Rep. 79. And
a few cases have also held that in an action

brought to reclaim possession, the seller must
either tender the portion of the price which
has been paid, subject to proper reduction

for temporary use, or that a money judg-

ment will be rendered In which an equitable

reduction Is made from the value of the

goods; Hays v. Jordan & Co., 85 Ga. 741, 11

S. E. 833, 9 L. R. A. 373 ; National Cash Reg-
ister Co. V. Cervone, 76 Ohio St 12, SO N. E.

1033.

If the buyer, without lawful excuse, fails

to accept goods which he agreed to buy, he
Is liable on ordinary principles of contract
for this breach of obligation. The amount
of the plaintiff's recovery In such an action
should be such a sum of money as will put
him In as good a position as he would have
been in had the defendant performed his le-

gal obligation.

As to the effect of repudiation before the
time for performance, see Anticipatobt
Breach ; Beeach ; Pebfoemance.

Rescission by the setter. When the goods
have not been delivered, and the buyer has
repudiated the contract or sale, or has mani-
fested his inability to perform his obligations
thereunder, or has committed a material
breach, the seller may totally rescind the
contract or sale by giving notice of his elec-

tion so to do to the Luyer. It will generally
be more favorable for a seller, if the buyer
makes default, not to rescind the contract,
but merely to rely on such default as his
own excuse for not performing and sue the
buyer for his default on the contract.
Though the seller who has elected, for due
cause, to rescind a contract, cannot thereaft-
er sue upon it, he Is entitled to recover the
value of whatever he has delivered to the
buyer by invoking the principles of quasi-
contract. See Quasi-Conteact.
Remedies of the buyer. Where the buyer

has fully performed all his own obligations
under the contract which are precedent or
concurrent with the seller's obligation to de-
liver the goods, and the property In the gooJs
has passed to the buyer, then upon a failure
to deliver, the seller Is guilty of both a tort
and a breach of contract, for he is detaining
or converting without just excuse the prop-
erty which belongs to the buyer, and he is

also violating his contractual duty as seller.

See Conversion ; Teovee.
The amount of the buyer's recovery for the

seller's failure to deliver the goods when the
property has passed, whether he sues in con-
tract or in tort, Is prima facie the market
value of the -goods at the time and place
when delivery should have been rendered;
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and if the price has been paid, such is the

recovery actually allowed; Deere v. Lewis,

51 111. 254; Hill v. Smith, 32 Vt. 433. The
ordinary rule is that of confining the plain-

tiff's damages to the value of the goods at

the time of the defendant's breach of duty,

but it has often been urged that the value

of the goods at the time of the wrongful eon-

version or refusal to deliver may not fully

compensate the buyer for the wrong done

him. Accordingly, in some jurisdictions,

especially in regard to the sale of stocks and
other articles of rapidly fluctuating value,

the rule has been suggested that the plain-

tiff ought to receive damages based on the

highest market price up to the time of trial

;

Wright V. Bank, 110 N. Y. 237, 18 N. E. 79,

1 L. R. A. 289, 6 Am. St. Kep. 356. Howev-
er, the United States Supreme Court quali-

. fied the rule by allowing only the highest in-

termediate value up to such time after the

owner has received notice of the conversion

as is reasonably needed to enable him to re-

place the converted property; Galigher v.

Jones, 129 V. S. 193, 9 Sup. Ct. 335, 32 L. Ed.

658.

Where the property in the goods has not

passed to the buyer, and the seller wrongful-

ly neglects or refuses to deliver the goods,

the buyer may maintain an action against

the seller for damages for non-delivery. The
measure of damages is identical with that

of the seller where the buyer refusas accept-

ance, which has been- considered supra.

Where the seller repudiates and makes ma-
terial default, the buyer may rescind the con-

tract and recover the price or any part of it

that he may have paid; 3 Bing. 724.

Courts of equity have very closely restrict-

ed their jurisdiction in regard to the specific

performance of contracts for the sale of per-

sonal property, and it has been held that for

breach of contracts for the sale of goods,

damages are, as a rule, an adequate remedy.

In a few exceptional cases specific perform-

ance has been granted, as for slaves; Wo-
mack V. Smith & Tinsley, 11 Humph. (Tenn.)

478, 54 Am. Dec. 51; works of art; Falcke

V. Gray, 4 Drew. 651; valuable documents of

various kinds; McMullen v. Vanzant; 73 111.

190; Dock v. Dock, 180 Pa. 14, 38 Atl. 411,

57 Am. St. Rep. 617. By the Sales .Act,

where the seller has broken a contract to de-

liver specific or ascertained goods, a court

having the powers of a court of equity may,
if it thinks fit on the application of the buy-

er, direct that the contract shall be perform-

ed specifically without giving the seller the

option of retaining the goods on payment of

damages. See Equity; Spkciitic Pebfoem-

ANCE.

Remedies of the tuyer for 'breach of war-

ranty hy the seller. The buyer may at his

election keep the goods and set up against

the seller the breach of warranty by way of

recoupment in diminution of the price ; Brad-

ley V. Eea, 14 Allen (Mass.) 20 ; Huntington v.

Lombard, 22 Wash. 202, 60 Pac. 414 ; or keep
the goods and maintain an action or counter-

claim foV damages ; or refuse to accept the

goods and maintain an action for the breach
of warranty ; or rescind the contract or sale

;

Hodge v. Tufts, 115 Ala. 366, 22 South. 422

;

Upton Mfg. Co. V. Huiske, 69 la. 557, 29 N.
W. 621 ; Horner v. Parkhurst ; 71 Md. 110, 17
Atl. 1027; Byers V. Chapin, 28 Ohio St. 300;

Optenberg v. Skelton, 109 Wis. 241, 85 N. W.
356 ; but, eontra, the buyer is denied any right

of rescission of an executed sale for breach of

warranty in WoodrufE v. Graddy, 91 Ga. 333,

17 S. E. 264, 44 Am. St. Rep. 33; Wulschner
V. Ward, 115 Ind. 219, 222, 17 N. E. 273; Day
V. Pool, 52 N. Y. 416, 11 Am. Rep. 719 ; Eshle-

man v. Lightner, 169 Pa. 46, 32 Atl. 63; Hulet
V. Achey, 39 Wash. 91, 80 Pac. 1105. Not
simply in regard to Rescission for breach of

warranty but in regard to rescission of con-

tracts generally, it is the law that the party
seeking to rescind cannot do so if he has ob-

tained a benefit under the contract which he
cannot restore ; Wald's Pollock, Contracts (3d

Ed.), 342. See Rescission.
The buyer must act promptly with refer-

ence to Oie election of his remedies which are
mutually exclusive, for if the buyer elects the

remedy of rescission he is thereby precluded
from bringing an action for damages ; Mundt
V. Simpkins, 81 Neb. 1, 115 N. W. 325, 129
Am. St. Rep. 670. The general measure of

damage for breach of warranty of quality is

the difference between the value of the article

actually furnished the buyer and the value

the article would have had if having the

qualities which it was warranted to have;

McDonald v. Kansas City Bolt Co., 149 Fed.

360, 79 C. C. A. 298, 8 L. R. A. (N. S.) 1110..

In some cases the buyer suffers special dam-
age far exceeding the value of the goods
promised him, and if the consequential dam-
ages thus caused are natural consequences
of the breach of warranty, the plaintiff is

generally allowed to recover them; Dushane
V. Benedict, 120 U. S. 630, 7 Sup. Ct. 696,

30 L. Ed. 810. The Sales Act makes no dis-

tinction in regard either to remedies or the

measure of damages for the breach of war-
ranty of title and the breach of warranty of'

quality.

Considerable difference of decision exists

in regard to warranties of title. Many juris-

dictions hold that no right of action accrues

to the buyer until his possession has been

disturbed; Wanser v. Messier, 29 N. J. L.

256 ; Krumbhaar v. Birch, 83 Pa. 426 ; Bar-

num V. Cochrane, 143 Cal. 642, 77 Pac. 656.

Even jurisdictions which do not deny the

right of action often hold that while the buy-

er retains undisturbed possession, he can

only recover nominal damages; Close v.

Crossland, 47 Minn. 500, 50 N. W. 694; O'Bri-

en V. Jones, 91 N. Y. 193.

Sales in Bulk. It is within the police pow-
ers of a state to regulate sales of entire
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stocks In trade of merchants so as to pre-

vent fraud on innocent creditors, and a state

statute prohibiting such sales excepf under
reasonable conditions as to previous notice

is not unconstitutional under the due process

and equal protection clauses of the 14th

Amendment; Lemieux v. Young, 211 U. S.

489, 29 Sup. Ct. 174, 53 L. Ed. 295, affirm-

ing Young V. Lemieux, 79 Conn. 434, 65 Atl.

436, 600, 20 L. E. A. (N. S.) 160, 129 Am. St.

Eep. 193, 8 Ann. Cas. 452. The court, by
White, J., considered this view as "too clear

to require discussion," and quoted at length

from the dissenting opinion of Vann, J., in

Wright V. Hart, 182 N. Y. 350, 75 N. E. 404,

2 L. R. A. (N. S.) 338, 3 Ann. Cas. 263. Such
acts have been upheld in Squire & Co. v. Tel-

lier, 185 Mass. 18, 69 N. E. 312, 102 Am. St.

Eep. 322; Walp v. Mooar, 76 Conn. 515, 57
Atl. 277; Neas v. Borches, 109 Tenn. 398, 71
S. W. 50, 97 Am. St. Eep. 851; McDaniels
V. Connelly Shoe Co., 30 Wash. 549, 71 Pac.

37, 60 L. E. A. 947, 94 Am. St. Eep. 889.

Acts declaring such sales to be presumptive-
ly fraudulent were assumed to be valid in

Fisher v. Herrmann, 118 Wis. 424, 95 N. W.
392, and Hart v. Eoney, 93 Md. 432, 49 Atl.

661. A contrary view was taken in Miller

V. Crawford, 70 Ohio 207, 71 N. E. 631, 1

Ann. Cas. 558 ; Sol Block & Griff v. Schwarz,
27 Utah 387, 76 Pac. 22; WUUams v. Bank,
15 Okl. 477, 82 Pac. 496, 2 L. E. A. (N. S.)

334, 6 Ann. Cas. 970.

Such acts do not apply to a sale by one
partner to another; Taylor v. Folds, 2 Ga.

App. 453, 58 S. B. 683 ; Fairfield Shoe Co. v.

Olds, 176 Ind. 526, 96 N. E. 592; nor to giving

a chattel mortgage on the goods ; Hannah &
Hogg V. Brewing Co., 149 Mich. 220, 112 N.
W. 713, 12 L. E. A. (N. S.) 178, 119 Am. St.

Eep. 674, 12 Ann. Cas. 344. They do apply to

a sale to a creditor to pay his debt ; Sampson
V. Grocery Co., 127 Ga. 454, 56 S. E. 488,

9 Ann. Cas. 331. Such sale is not fraudu-
lent in law; Gorham v. Buzzell, 178 Fed.
596. It is voidable only ; Dickinson v. Harbi-
son, 78 N. J. L. 97, 72 Atl. 941.

Bale to Arrive. A sale of goods to arrive
per Argo, or on arrival per Argo, is construed
to be a sale of goods subject to a double
condition precedent: that the ship arrives
and the goods are on board ; 5 M. & W. 639.

In such case, title to the goods does not
pass till their arrival; Benedict v. Field, 16
N. Y. 597.

Sale for Illegal Purpose. A sale of goods
for the purpose of smuggling is invalid; 3
Term 454; but not when a foreigner sold
the goods abroad having no concern in the
smuggling; 1 Cowp. 34. The mere knowl-
edge of the vendor that the goods sold would
be used for an illegal purpose does not render
the sale illegal ; Hill v. Spear, 50 N. H. 253,

9 Am. Eep. 205 ; Gaylord v. Soragen, 32 Vt.

110, 76 Am. Dec. 154. See Benj. Sales, §

511, n.

Where a buyer is insolvent and has no
intention to pay for goods, the sale may
be avoided by the seller ; Donaldson v. Far-

well, 93 U. S. 631, 23 K Ed. 993'; Wright
V. Brown, 67 N. Y. 1 ; but the mere knowl-

edge on the buyer's part that he will be

unable to pay for them, will not alone form
a fraudulent intent; Tiedem. Sales, § 170;

there must be other facts of a suspicious

nature, such as re-selling them at a reduced
price ; id. In Pennsylvania, it is not enough
to show that the buyer was insolvent and
did not intend to pay for the goods; some
artifice must be shown ; Smith v. Smith,. 21
Pa. 367, 60 Am. Dec. 51.

A Massachusetts act of 1884 makes it a

crime for any one to sell any property under
representation that anything other than what
is specifically stated to be the subject of the

sale is to be delivered, etc., as a part of the

transaction. In a case under this act it

appeared that a retail dealer in tobacco of-

fered to each purchaser a " selection of a
photograph among a number exposed for his

choice. A conviction under this act was set

aside upon the ground that what was sold in

this case was specifically understood to be
the subject of the sale. In a case under
a like act in New York, the buyer purchased
coffee and received a present as a part of

the transaction. It appeared that the presents

were lying in full view of the purchasers who
could make their choice if they bought as
much as two pounds of coffee. The act was
held to be unconstitutional ; People v. GUI-
son, 109 N. Y. 389, 17 N. B. 343, 4 Am. St.

Eep. 465. A Maryland act was held to be
unconstitutional only so far as related to

transactions which were dependent upon
chance; Long v. State, 74 Md. 565, 22 Atl.

4, 12 L. E. A. 425, 28 Am. St. Eep. 268. See
LOTTEET.

A New York act (1898) provides that a
seller who publicly advertises statements
with respect to quantity, quality, value, price,

method of production, or manufacture, which
are untrue or calculated to mislead, shall
be guilty of a misdemeanor.
As to the interpretation of the Sales Act,

see Williston on Sales, p. 1031 et seq.

See Williston on Sales, where the whole
subject is very ably treated.

See Acceptance; Contbact; Deliveby;
Pakties; Stoppage in Transitu; Waeean-
tt; Eaenest; Frauds, Statute of; Con-
sideration; Judicial Sales; Price; Goods,
Wares and Merchandise; Misrepresenta-
tion; Fraud; Deceit; Mistake; Note ob
Mehobandum; Sample; Seeds; Mortgage;
EoLLiNG Stock ; Timber ; Satisfaction, Con-
tracts to.

Real Estate. The above rules apply to
sales of personal property. The sale of real
estate is governed by other rules. When a
contract has been entered into for the sale of
lands, the l^al estate in such lands still re-
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mains vested in the vendor, and It does not

become vested in the vendee until he shall

have received a lawful deed of conveyance
from the vendor to him ; and the only rem-

edy of the purchaser at law is to bring an ac-

tion on the contract and recover pecuniary

damages for a breach of the contract. In

equity, however, after a contract for the

sale, the lands are considered as belonging to

the purchaser, and the court will enforce his

rights by a decree for a specific performance

;

and the seller will be entitled to the pur-

chase-money ; Wms. R. P. 127. See Specific

Pkbfoemance.
In general, the seller of real estate does

not guarantee the title; and If it be desired

that he should, this must be done by inserting

a warranty to that effect.

Section 3 of the statute of frauds provides

that no interest in land shall be created un-

less by deed or note in writing signed by the

party or his agent, authorized by writing, or

by act of operation of law.

The question whether sales ' of standing

timber involves any interest in land has been

much mooted. The majority of cases seem

to support the following propositions: 1.

Where the vendor has expressly stipulated

that the trees may remain standing on the

land a given number of years if the purchas-

er elects. Here, as they derive more or less

growth and increase from the soil, there is

some reason to hold that the sale involves an
interest in land. It has in fact been consid-

ered a sale, not only of the trees as they

then are, but as they will be at the end

of the stipulated period with all the addi-

tions to them subsequently acquired by the

soil. See Vorebeck v. Roe, 50 Barb. (N. Y.)

302 ; Kingsley v. Holbrook, 45 N. H. 313, 86

Am. Dec. 173. 2. Where the trees are to stand

for an indefinite time iiud to be severed solely

at the pleasure of the buyer, the statute of

frauds requires a written agreement. See

Buck V. Pickwell, 27 Vt. 157.

Under the civil law, in a contract of sale

the seller was not bound to make the buyer

absolute master {dominus) of the thing sold,

as he would have been in a stipulation.

What he was bound to do was this: 1. To
deliver the thing itself [prcestare, tradere), to

give free and undisturbed possession of It

(possessionem vacuam tradere), and to give

lawful possession of it {prastare, Ucere ha-

bere). 2. If the buyer was disturbed in his

possession by the real owner (eviotio), to rec--

ompense him for what was lost. 3. To' se-

cure the buyer against secret faults ; if such

faults were discovered, either compensation

might be claimed by an actio wstimatoria, re-

ducing the price to a greater or less amount,

according as the seller had or had not knowl-

edge of the defect, or at the option of the

buyer, the contract might be rescinded by an

action actio redhibitoria, and the thing re-

turned (which was termed redhiUtio: red-

hihere est facere ut rursiis hdbeat venditor

quod habuerat). Just. Inst. (8th Ed.) 365.

SALE-NOTE. A memorandum given by a
broker to a seller or buyer of goods, stating

the fact that certain goods have been sold by
him on account of a person called the seller

to another person called the buyer. Sale-

notes are also called bought and sold notes.

See Bought Note.

SALE ON APPROVAL. See Sale.

SALE OR RETURN. Contracts of sole or

return exist where the privilege of purchase
or return is not dependent upon the charac-

ter or quality of the property sold, but rests

entirely upon the option of the purchaser to

retain or return ; and the title passes to the

purchaser subject to his option to return the

property ; Sturm v. Boker, 150 U. S. 312, 14
Sup. Ct. 99, 37 L. Ed. 1093; upon return the

title reverts (a condition subsequent) ; Tiff.

Sales, 93. See Sale.
^

SALESMAN. One who solicited orders for

weather strips, and superintended the plac-

ing thereof by workmen acting under his di-

rection, was held a salesman within the

bankrupt act, although the bankrupt paid the

workmen and furnished the material and
paid the solicitor the entire proceeds of the

work, less the cost of wages and material and
fifteen per cent, of the price ; In re Roebuck
Weather Strip & Wire Screen Co., 180 Fed.

497.

SALFORD HUNDRED COURT. Acourtln
England, still existing, having civil jurisdic-

tion. It Is an Inferior court of record.

SALIC or SALIQUE LAW. The name of

a code of laws, so called from the Salians, a

people of Germany who settled in Gaul un-

der their king Pharamond.
The most remarkable law of this code is

that which regards succession. De terra

vero salica nulla portio hwreditatis transit in

mulierem, sed hoc virilis sextus acquirit;

hoc est, fim in ipsa hcereditate succedunt:

no part of the salique land passes to women,
but the men alone are capable of taking;

that is, the sons succeed to the inheritance.

This has always excluded women from the

throne of France.

It dates almost certainly from the reign of

Chlodwlg (486-511). It was written in Lat-

in. It consists largely of a tariff of offences

and atonements, but is said to contain "a

few precious chapters," and to be, through

the Norman Conquest, one of the ancestors of

English Law. Maltland, in 1 Sel. Essays in

Anglo-Amer. L. H. 13. It is not a code, but a

collection of Germanic folk laws. It was the

custumal of the race which became over-

lords of half of Western Europe. See Hes-

sels & Kern, Salic Law.

SALINE LAND. Land having salt depos-

its. To fourteen states congress has granted

all the salt springs within them ; to twelve,
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a limited grant of tliem was made. Eighteen

states have received no such grant; Montello

Salt Co. V. Utah, 221 U. S. 452, 31 Sup. Ct.

706, 55 L. Ed. 810, Ann. Cas. 1912D, 633.

SALMANNUS. A sale-man, found In the

Salic Law in the fifth century, who was a

third person called in to complete the trans-

fer of property. 12 Harv. L. Rev. 445, Law
in Science, etc., by O. W. Holmes, Jr.

SALOON. A place of refreshment. Kltson

V. Mayor of Ann Arbor, 26 Mich. 325. An
apartment for a specified public use. Clin-

ton V. Grusendorf, 80 la. 117, 45 N. W. 408

;

Ex parte Livingstone, 20 Nev. 282, 21 Pac.

322. In common parlance, the word is used

to designate a place where Intoxicating liq-

uors are sold, and this restricted meaning
may be given to saloons, where the context

or other circumstances requires it; McDou-
gall V. Giacomini, 13 Neb. 434, 14 N. W. 150

;

Dewar V. People, 40 Mich. 401, 29 Am. Rep.

545; Cahlll v. Campbell, 105 Mass. 40; but

it does not necessarily import a place where
liquors are sold ; Kitson v. Mayor of Ann
Arbor, 26 Mich. 328 ; Early v. State, 23 Tex.

App. 364, 5 S. W. 122. The word has a much
broader meaning than dram shop. To consti-

tute a saloon it is not necessary that ardent

spirits should be offered for sale and that it

should be a business requiring a license un-

der the revenue laws of the state; Snow v.

State, 50 Ark. 561, 9 S. W. 306. See Liqdoe
Laws.

SALT. See Saline Lands.

SALUTE. A coin made by Henry V., aft-

er his Conquests in France.

In the army and navy an honor paid to a

distinguished personage, when troops or

squadrons meet, when officers are buried,

or to celebrate an event or show respect to

a flag and on many other ceremonial occa-

sions. Cent. Diet.

Upon the arrival of a man of war In a

foreign port the salutes and other ceremoni-

als toward the port and its' authorities are

prescribed in full detail by the naval regula-

tions. A ship of war entering a harbor or

passing by a port or castle should pay the

first salute except when the sovereign or his

ambassador is on board, in which case the

salute should be made first on the shore

;

Woolsey, Introd. Int. Law, 4th ed. § 83.

No salute is to be fired in honor of any na-

tion, or otficial of any nation not formally

recognized by the United States ; Snow, Lect.

Int I^aw 70.

SALVAGE. A compensation given by the

maritime law for service rendered in savin?

property or rescuing it from impending peril

on the sea or wrecked on the coast of the

sea, or, in the United States, on a public nav-

igable river or lake, where interstate or for-

eign commerce is carried on ; Fretz v. Bull,

12 How. (U. S.) 466, 13 L. Ed. 1068.

A salvage service Is a service which is vol-

untarily rendered to a vessel in need of as-

sistance and is designed to relieve her from

some distress or danger either present or to

be reasonably apprehended, while a towage

service is one which is rendered for the mere

purpose of expediting her voyage without

reference to any circumstances of danger

;

The Lowther Castle, 195 Fed. 604.

The property saved. The only proper sub-

jects of salvage are vessels or ships used for

the purpose of being navigated, and goods

which at one time formed the cargoes of such

Vessels, whether found on board, or drifting,

or cast on shore; [1897] A. C. 347. It has

been held that there can be no salvage

against a floating dry dock intended to be

permanently moored to the shore ; Cope v.

Vall^tte Dry Dock Co., 119 U. S. 625, 7 Sup.

Ct. 336, 30 L Ed. 501 ; nor against coal barg-

es on the Mississippi river, which were mere
boxes without tackle, apparel, furniture, mas-
ter, or crew, and which were sold with the

coal or broken up for old lumber; Wood v.

Two Barges, 46 Fed. 204; nor a floating

structure intended to lie moored alongside a

wharf for carts containing refuse to drive

over it to a dumping boat; Ruddiman'v. A
Scow Platform, 38 Fed. 158; nor a pile-driv-

ing machine erected on a floating platform

;

Pile Driver E. O. A., 69 Fed. 1005; nor a

gas-float fifty feet long by twenty wide moor-

ed in a river to give light to vessels (not be-

ing a ship) ; [1897] A. C. 337; as to rafts of

timber, guwre; see id. Timber found drift-

ing in deep water and out of control of the

owners is a subject of salvage ; Whitmire v.

Cobb, 88 Fed. 91, 31 C. C. A. 395.

When a ship was almost becalmed on the

high seas a floating chest was found and with

but little trouMe taken on board. It contain-

ed seventy doubloons. It was held that the

finders were not entitled to the whole prop-

erty, though there were no marks of owner-
ship, but should be compensated by a moiety
as for salvage services. The other moiety was
directed to be paid into court ; Hollingsworth

V. Seventy Doubloons & Three Small Pieces

of Gold, 19 Niles, Beg. 104; Fed. Cas. No.

6,020. See Findek. Passengers' lives may be
the subject of salvage services, by statute.

See 55 Alb. L. J. 404.

A person who offers useful services to a
vessel in distress without any previous con-

tract, is a salvor; The Nebraska, 75 B'ed.

598, 21 C. C. A. 448, 24 U. S. App. 559.

Salvage, after actual compensation for the

services rendered, is a gratuity for the ben-

efit of commerce, as an encouragement for

like services and efforts; no amount of re-

ward to owners and machinery will so stim-

ulate efforts to save life and prooerty as will

moderate awards to master and crew who
are the effective agents to set the machinery
in motion ; Compagnie Comnierciale de
Transport a Vapeur Francaise v. Charente
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S. S. Co., 60 Fed. 921, 9 O. O. A. 292, 13 U.
S. App. 662.

"Salvage consists (1) of au adequate com-
pensation for the actual outlay of labor and
expense made in the enterprise ; and (2) of

the reward as bounty allowed from motives
of public policy, as a means of encouraging
such exertions. In determining the amount
of an award the leading considerations are:

the degree of danger from which the rescue

is made ; value of the property saved ; risk

to the salvors ; the value of property risked

by salvors and the dangers to which it was
exposed; the skill shown and the time and
labor spent." The Rita, 62 Fed. 761, 10 O.

C. A. 629, 23 U. S. App. 435.

Moral considerations and questions of pol-

icy enter largely into salvage cases ; 2

Hagg. 3. '

The peril. The peril from which property

was saved must be real, not speculative mere-

ly ; Talbot v. Seeman, 1 Cra. (U. S.) 1, 2 L.

Ed. 15; 1 Ben. Adm. 166; but it need not be

such that escape from it by any other means
than by the aid of the salvors was impossible.

It Is sutHcient that the peril was something
extraordinary, something differing in kind

and degree from the ordinary perils of navi-

gation; Hennessey v. Versailles, 1 Curt. 0.

C 353, Fed. Cas. No. 6365; The Independ-
ence, 2 Curt. C. C. 350, Fed. Oas. No. 7,014.

See The Rumsey, 40 Fed. 909; Stone v. The
Jewell, 41 Fed. 103. All services rendered at

sea to a vessel in distress are salvage serv-

ices ; 1 W. Rob. 174 ; 3 id. 71. But the peril

must be present and pending, not future, con-

tingent, and conjectural ; The Emulous, 1

Sumn. 216, Fed. Oas. No. 4,480; 3 Hagg. Adm.
344. It may arise from the sea, rocks, fire,

pirates, or enemies ; Talbot v. Seeman, 1 Cra.

(U. S.) 1, 2 L. Ed. 15 ; or from the sickness or

death of the crew or master; Robson v.

Huntress, 2 Wall. Jr. 59, Fed. Cas. No. 11,-

971 ; 1 Swab. 84.

The saving. The property must be effectu-

ally saved ; it must be brought to some port

of safety, and it must be there in a state ca-

pable of being restored to the owner, before

the service can be deemed completed ; The
Henry Ewbank, 1 Sumn. 417, Fed. Cas. No.

6,376 ; 1 W. Rob. 329, 406; The Angeline An-
derson, 35 Fed. 796; The Golden Gate, 57

Fed. 661. The salvage services must be per-

formed by persons not bound by their legal

duty to render them ; 1 Hagg. Adm. 227 ; 2

Spinks, Adm. 253. The property must be sav-

ed by the instrumentality of the asserted

salvors, or their services must contribute in

some certain degree to save it ; Clarke v. The
Dodge Healy, 4 Wash. C. O. 651, Fed. Cas.

No. 2,849 ; Olc. 462 ; though, if the services

were rendered on the request of the master

or owner, the salvor is entitled to salvage

though the services were slight and the prop-

erty was saved mainly by a providential act;

McGinnis v. The Pontiac, 5 McLean 359, 1

Newb. 130, Fed. Cas. No. 8,801; 2 W. Rob.

91; Allen v. The Canada, Bee 90, Fed. Cas.
No. 219.

Towage services are sometimes the sub-

ject of compensation as salvage. Mere ex-

pediting the voyage of a vessel, by towing,
is not salvage; but salvage was allowed in

the case of a steamship who had broken her
main shaft, but could sail fairly well, the
weather also being favorable, in which con-

dition she was towed ninety miles ; 1 Spinks,

A. & B. 169, said to be the extreme case;

Kennedy, Civil Salvage 22 ; courts are liberal

to such claims in respect of the amount of

danger necessary to render towage a salvage
source ; id,.

The assistance into port of an ocean steam-
er carrying passengers which was disabled

by the loss of her propeller is a salvage serv-

ice; The Roanoke, 209 Fed. 114.

The place. ' In England it has been held

that the services must be rendered on the
high seas, or, at least, extra corpus comita-

tus, but in this country it is held that the

district courts of the United States have ju-

risdictiou to decree salvage- for services ren-

dered on tide waters and on the lakes or

rivers where interstate or foreign commerce
IS carried on, although infra corpus comita-

tus; Fretz v. Bull, 12 How. (U. S.) 466, 13

L. Ed. 1068; The A. D. Patchin, 1 Blatchf.

420,- Fed. Oas. No. 87. Extinguishing a fire

on a vessel in a dry dock is ground of sal-

vage; The Jefferson, 215 U. S. 130, 30 Sup. Ct
54, 54 L. Ed. 125, 17 Ann. Cas. 907.

The amount. Some foreign states have

tixed by law the amount or proportion to

be paid for salvage services ; but in England
and the United States no such rule has been

established. In these countries the amount
rests In the sound discretion of the court

awarding the salvage, upon a full considera-

tion of all the facts of the case. It generally

far exceeds a mere remuneration pro opere et

labore, the excess being intended, upon prin-

ciples of sound policy, not only as a reward

to the particular salvor, but also as an in-

ducement to others to render like services;

Mason v. The Blaireau, 2 Cra. (U. S.) 240, 2

L. Ed. 266; 1 C. Rob. 312, n.; 3 id. 355; 3

Hagg. Adm. 95. But it is equally the policy

of the law not to provoke the salvor's ap-

petite of avarice, nor encourage his exorbi-

tant demands, nor teach him to stand ready

to devour what the ocean has spared ; Hand
V. The Elvira, Gilp. 75, Fed. Cas. No. 6,015.

Adequate rewards encourage the tendering^

and acceptance of salvage services; exorbi-

tant demands discourage their acceptance

and tend to augment the risk and loss of ves-

sels in distress. 7 Notes of Cas. 579, Sal-

vage viewed as a reward Is not properly the-

•subject of a binding contract in advance.

Courts of admiralty fully examine into the

circumstances of the service In the Interest of

the property saved, and award no more than

a reasonable sum, and are not bound by the
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amount agreed on beforehand; The Schied-

am, 48 Fed. 923. But a salvage agreement
for services to be performed on the high seas

will not be set aside merely because only one
of the contracting parties was at a disad-

vantage. But, if in addition to that circum-
stance, the sum required by the intending

salvor appears to the court exorbitant, the

agreement will be set aside as inequitable;

[1891] P. 175. The amount is determined by
a consideration of the peril to which the

property was exposed, the value saved, the

risk to life or property incurred by the sal-

vors, their skill, the extent of labor or time
empl'oyed, and the extent of the necessity

that may exist in any particular locality to

encourage salvage services; 3 Hagg. Adm.
121; The Henry Bwbank, 1 Sumn. 413, Fed.
Cas. No. 6,376; The James T. Abbott, 2
Sprague 102, Fed. Cas. No. 7,202. An ancient
rule of the admiralty allowed the salvors one-

half of the property saved, when it was ab-

solutely derelict or abandoned ; but that rule

has been latterly distinctly repudiated by the
high court of admiralty and our supreme
court, and the reward in cases of derelict is

now governed by the same principles as in

other salvage cases ; 20 E. L. & B. 607 ; Post
V. Jones, 19 How. (U. S.) 161, 15 L. Ed. 618.

While there is no rule of giving salvors of a
derelict a moiety, or other specific proportion
of the value of the property saved, and the
award is to be assessed as in other cases of
salvage, still there are usually present three
special elements which tend to increase the

award : the high degree of danger to which
the property is exposed ; the difficulty of ap-

proaching a derelict vessel without any aid in

boarding her ; and the necessity of supplying
men to steer her; [1897] Pr. Div. 59. But
It is usual to give half of the value, and even
seven-eighths have been given. See The Jo-
sephine, 2 Blatch. 323, Fed. Cas. No. 7,546.

Money found on an unknown dead body at
sea, where the salvage involved no danger to

vessels or crew, may be awarded one-half to

the master and crew and the rest to the pub-
lic administrator ; Gardner v. Ninety-Nine
Gold Coins, 111 Fed. 552.

Risking life to save the lives of others Is

an ingredient in salvage service which will
enhance the salvage upon the property saved

;

The Emblem, Daveis 61, B'ed. Cas. No. 4,434

;

3 Hagg. Eccl. 84. No salvage was formerly
due for saving life merely, unaccompanied by
any saving of property ; 1 W. Rob. 330 ; un-
less it was the life of a slave ; Flinn v. The
Leander, Bee 260, Fed. Cas. No. 4,870. But
the saving of life in addition to property was
held to Increase the award of salvage on the
property : Br. & L. 344. By statute 17 & 18
Vict, salvage was extended to the saving of

life and the award therefor was given pri-

ority over other salvage. If the vessel is not
of large enough value to pay the award, it is

payable out of the Mercantile Marine Fund.
"It is the value of the property which is

restored to the owner that is to be consid-

ered, and of which a proportion is to be

awarded as salvage In salvage cases, and not

the original value imperilled. The exact val-

ue of the property saved, when large, is but

a minor element in computing salvage, and as

it increases, the rate per cent, given is rapid-

ly reduced." Compagnie Commerciale de

Transport a Vapeur Prancaise v. Charente

S. S. Co., 60 Fed. 921, 9 C. C. A. 292, 13 U.

S. App. 662.

Where part of a cargo saved consists of

specie, It must bear its share of the common
burden; The St. Paul, 86 Fed. 340, 30 O. C.

A. 70 ; up to the time when It was removed,

but not of the expense of getting the ship

afloat after the specie was removed ; The St.

Paul, 82 id. 104. There is no distinction in
the proportion of salvage charges against dif-

ferent parts of a cargo; 4 Asp. 385.

The fact that a vessel receives Injuries in
the course of salvage operations will tend to

reduce the amount of compensation; The
Haxby, 88 Fed. 715, 28 C. C. A. 33.

A salvage award will not be set aside as
too large, unless so grossly excessive as to

shock the conscience of the appellate court;
The R. R. Rhodes, 82 Fed. 751, 27 C. C. (A.

258.

The value of the service performed is not
to be estimated In the light of subsequent
events, but of the facts which seemed to sur-
round it at the time; The Lowther Castle,
195 Fed. 604.

The property saved. Salvage is properly
a charge apportionable upon all the interests
and property at risk in the voyage which de-
rive any benefit from the salvage service;
Peters v. Warren Ins. Co., 1 Stor. 469, Fed.
Cas. No. 11,034. Qui sentit commodum sen-
tire debet et onus. It follows that salvage
expenses incurred in saving ship, cargo, and
freight in one common and continuous service
are apportionable upon them all, according to
their respective values; but expenses Incur-
red for any one Interest separately, or any
two interests only, are chargeable wholly to
it or to them ; 2 W. Rob. 315 ; 7 E. & B. 523

;

Bedford Commercial Ins. Co. v. Parker, 2
Pick. (Mass.) 1, 13 Am. Dec. 388; Bevan v.
Bank, 4 Whart. (Pa.) 301, 33 Am. Dec. 64;
Nelson v. Belraont, 5 Duer (N. Y.) 310. No
distinction can be made in the proportion of
salvage charged against different portions of
the cargo ; The St. Paul, 82 J"ed. 104; The
St. Paul, 86 Fed. 340, 30 C. C. A. 70.

Goods of the government pay the same rate
as a owned by individuals ; U. S. v. Wilder,
3 Sumn. 308, Fed. Cas. No. 16,694; but not
the mails ; 'Marv. Salv. 132. Salvage may be
recovered from the United States government
where Imported goods upon which duties

have been paid are saved from total loss, and
where the government would have been ob-

liged to return the duties, had the merchan-
dise been wholly lost; U. S. v. Steamboat
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Oo., 202 U. S. 184, 26 Sup. Ct 648, 50 L. Ed.
987.

But, It Is said, no proceedings in rem can
be instituted against public ships' or stores

on them, or against property of the state on a
private ship; though the qiiestion is not al-

ways raised, and the British Admiralty usu-

ally appeals and submits to the judgment of

the court in the case of claims for saving

public stores, and foreign governments have
sometimes requested the British Admiralty
to award as an arbitrator in respect of their

property when salved ; Kennedy, Civil Salv.

61. See 5 P. D. lt)7, where the subject Is re-

viewed. Vessels of war belonging to a for-

eign neutral power cannot be arrested in our
ports for salvage; The Exchange v. M'Fad-
don, 7 era. (U. S.) 116, 3 L. Ed. 287.

Salvage is not allowed on the clothing left

by the master and crew on board the vessel

which they abandon, but this should be re-

turned free of charge; The Rising Sun, 1
Ware (378) 385, Fed Cas. No. 11,858 ; or for

saving from a wreck, bills of exchange or

other evidences of debt, or documents of title;

The Amethyst, Daveis, 20, Fed. Cas. No. 330.

, The wearing apparel of passengers is not
liable for salvage services ; 3 A. & E. 490

;

this extends only to apparel with the usual
changes for the voyage and not to trunlis in

the hold ; Heye v. North German Lloyd, 36
Fed. 705.

Wreck was formerly limited to those por-
tions of ship or cargo which are stranded.
But by the Merchant Shipping Act, 1854, It

includes jetsam and derelict, and, in salvage
law, it includes any part of a ship or cargo
aground or afloat ; Kennedy, Civil Salv. 53.

The right to Salvage for saving life depends
upon something—ship, cargo, or freight—hav-
ing been preserved; 8 P. D. 117; and such
salvage can be recovered only against the
party to whom the property belonged ; 15 P.

D. 146; i. e. from the ship if the cargo was
lost ; or from the cargo, if the ship was
lost. The value of the property salved is

the limit of recovery ; 2 P. D. 157. Life sal-

vors may claim against the property salved,

although its preservation was not due to sal-

vage services; 2 P. D. 145. Taking passen-

gers from a burning vessel at sea is not the

subject of salvage under the British act;

L. R. 3 A. & EgcI. 487.

The liability to pay salvage is not confined

to the actual legal owners of the property

saved, but extends to those who have an
interest in the property, and whose interests

have been saved by the placing of the prop-

erty itself in security; 15 Prob. Div. 142.

A tug being partly in fault in colliding

with a schooner, is not entitled' to salvage

for towing the schooner into port ; The Min-

nie C. Taylor, 52 Fed. 323 ; The Pine Forest,

129 Fed. 700, 64 C. C. A. 228, 1 L. B. A. (N.

S.) 873.

Bar to salvage claim. An express explicit

agreement, In distinct terms, to pay at all

events, whether the property shall be saved
or not, a sum certain, or a reasonable sum,
for work, labor, and the hire of a vessel

in attempting to save the property, is in-

consistent with a claim for salvage; and
when such agreement is pleaded in bar and
proved, any claim for salvage will be disal-

lowed ; The Independence, 2 Curt. C. 0. 350,

Fed. Cas. No. 7,014; 2 W. Rob. 177. See
The Excelsior, 123 U. S. 40, 8 Sup. Ct. 33,

31 L. Ed. 75. An agreement fairly made and
fully understood by the salvors, to perform a
salvage service for a stipulated sum or pro-

portion to be paid in the event of a suc-

cessful saving, does not alter the nature of
the service as a salvage service, but fixes the
amount of compensation. But such an agree-

ment will not be binding upon the master or
owner of the property unless the court can
clearly see that no advantage has been taken
of the party's situation, and that the rate

of compensation agreed upon is just and rea-

sonable; The pmulous, 1 Sumn. 207, Fed.
Cas. No. 4,480.

A contract for salvage of a stranded ves-

sel will not be set aside unless the master
has been fraudulently induced to sign, or the

amount is unreasonable, even if after the

contract is made the amount of work neces-

sary to free the ship is grossly dispropor-

tioned to the stipulated contract price ; The
Elfrida, 172 U. S. 186, 19 Sup. Ct. 146, 43
L. Ed. 413. A custom in any particular trade

that vessels shall assist each other without
claiming salvage is legal, and a bar to a
demand for salvage in all cases where it

properly applies ; 1 W. Rob. 440. See supra.

Forfeiture or denial of salvage. Embezzle-

ment of any of the goods saved works a for-

feiture of the salvage of the guilty party;

The Boston, 1 Sumn. 328, Fed. Cas. No. 1,673

;

and, in general, fraud, negligence, or care-

lessness in saving or preserving the prop-

erty, or any gross misconduct on the part

of the salvors in connection with the prop-

erty saved, will work a total forfeiture of

the salvage, or a diminution of the amount;
1 W. Rob. 497; 3 id. 122; 2 E. L. & B. 554;

Tome v. Dubois, 6 Wall. (U. S.) 548, 18 L.

Ed. 943 ; [1892] Prob. 58, 70. Salvors rescu-

ing a derelict property are bound to care for

its preservation while they retain possession

;

Serviss v. Ferguson, 84 Fed. 202, 28 C. C.

A. 327.

A rescuing vessel which saves an aban-

doned ship, which is found in a sinldng con-

dition surrounded by a sea of ice, may use

a part of her cargo and supplies to put her

in a seaworthy condition in order to tow

her to port; The Catherine Sudden, 1 Alas-

ka, 607.

Distril)ution. The distribution of salvage

among the salvors, like the amount, rests

in the sound discretion of the court In gen-

eral, all persons, not under a pre-existing

obligation of duty to render assistance, who
have contributed by their exertions to save
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the property, and who have not forfeited

their rights by their misconduct, are entitled

to share in the salvage, as well those who re-

main on board the salvor vessel in the dis-

charge of their duty, but are ready and
willing to engage in the salvage enterprise,

as those who go on board and navigate the

wreck; The Centurion, 1 Ware (47T) 483,

Fed. Cas. No. 2,554; 2 Dods. 132; 2 W. Rob.

115; Mason v. The Blaireau, 2 Cra. (U. S.)

240, 2 L. Ed. 266. The apportionment be-

tween the owners and crew of the salvor ship

depends upon the peculiar circumstances of

each case: such as, the character, size, value,

and detention of the vessel, its exposure to

peril, and like considerations, and the num-
ber, labor exposure, and hazard of the crew.

In ordinary cases, the more usual propor-

tion allowed the owners of a salvor sail-

vessel is one-third ; Mason v. The Blaireau, 2

Cra. (U. S.) 240, 2 L. Ed. 266; The Nathaniel

Hooper, 3 Sumn. 5T9, Fed. Cas. No. 10,032.

The owner of a steam-vessel, if of consid-

erable value, is often allowed a larger propor-

tion ; Marv. Wreck & Salv. 247. The mas-
ter's share is usually double that of- the

mate, and the mate's double that of a sea-

man, and the share of those who navigate

the derelict into port, or do the labor, double

that of those who remain on board the sal-

vor vessel. But these proportions are often

varied according to the circumstances, so as

to reward superior zeal and energy and dis-

courage indifference and selfishness; 3 Hagg.
Adm. 121. • See Abb. Shipp., 13th Ed. 1021.

While the owner of a vessel which has per-

formed salvage service may settle for the

vessel's share in the compensation, he can-

not exclude the crew from obtaining theirs;

The Lowther Castle, 195 Fed. 604.

In marine insurance, the salvage is to be

accounted for by the assured to underwriters

in an adjustment of a total or salvage loss,'

or assigned to the underwriters by abandon-

ment or otherwise ; 2 Phill. Ins. § 1726. And
so, also, the remnant of the subject insured

or of the subject pledged in bottomry, and
(if there be such) in that of a fire insurance,

and of the interest in the life of a debtor

(If so stipulated in this case), is to be brought

into the settlement for the loss In like man-
ner ; Sussex County Mut. Ins. Co. v. Wood-
ruff, 26 N. J. L. 541; The Draco, 2 Sumn.
157, Fed. Cas. No. 4,057.

The liability to pay salvage Is not con-

fined to the actual legal owners of the prop-

erty saved, but it extends to ail those who
have an interest in the property and whose
interests have been saved; 15 Prob. Div. 142.

Provision is made In R. S. § 4652 for sal-

vage for the recapture of vessels or other

property captured by any force hostile to

the United States, before the capture. See

the next titles; Wreck; Eecaptube;
FiNDEB.

SALVAGE CHARGES. In Insurance. All

those costs, expenses, and charges necessarily

incurred In and about the saving and pres-

ervation of the, property imperilled, and

which, if the property be insured, are event-

ually borne by the underwriters. Stevens,

Av. c. 2, § 1.

SALVAGE LOSS. That kind of loss which

it is presumed would, but for certain services

rendered and exertions made, have become a

total loss. It also means, among underwrit-

ers and average-adjusters, a mode of settling

a loss, under a policy. In cases where the

goods have been necessarily sold at a port

short of the port of destination, in conse-

quence of the perils insured against. In

such cases, though the property be not aban-

doned to the underwriter, the principle of

abandonment is assumed in the adjustment

of the loss. The underwriter pays a total

loss. The net proceeds of the sale of the

goods, after deducting all the expenses, are

retained by the assured, and he credits the

underwriter with the amount; 2 Phill. Ins.

§ 1480.

SALVOR. In Maritime Law. Apersonwho
saves property or rescues, it from impending
peril on the sea or when wrecked on the

coast of the sea, or, in the United States, on

a public navigable river or lake where inter-

state commerce is carried on, and who is

under no pre-existing contract or obligation

of duty by his relation to the property to

render such services. 1 Hagg. Adm. 236;

Williamson v. The Alphonso, 1 Curt. C. C.

378, Fed. Cas. No. 17,749.

In general the crew cannot claim as sal-

vors of their own ship or cargo, they being

under a pre-existing obligation of duty to

be vigilant to avoid the danger, and when in

it to exert themselves to rescue or save the

property, in consideration of their wages
merely; 1 Hagg. Adm. 236; The TSvo Cather-

ines, 2 Mas. C. C. 319, Fed. Cas. No. 14,288.

But if their connection with the ship be dis-

solved, as by a capture, or the ship or cargo

be voluntarily abandoned by order of the

master, sine spe revertendi aut recuperandi,

such abandonment taking place bona fide and
without coercion on their part, and for the

purpose of saving life, their contract is put

an end to, and they may subsequently be-

come salvors ; 16 Jur. 572 ; Williams v. Suf-

folk Ins. Co., 3 Sumn. 270, Fed. Cas. No. 17,-

738; Mason v. The Blaireau, 2 Cra. (U. S.)

240, 2 L. Ed. 266. A passenger; 3 B. & P.

612, n. ; Candee v. Sixty-Eight Bales Cotton,

48 Fed. 479 ; The Brabo, 33 Fed. 884 ; a pilot

;

Hobart v. Drogan, 10 Pet. (U. S.) 108, 9 L. Ed.

363; Lloyd's agent; 3 W. Rob. 181; an
agent; [1892^ Prob. 366; official persons;

Le Tigre, 3 Wash. C. C. 567, Fed. Cas. No.

8,281; 1 0. Rob. 46; officers and crews of

naval vessels ; Robson v. The Huntress, 2

Wall. Jr. 67, Fed. Cas. No. 11,971 ; 1 Hagg.
Adm. 158; coast guards; Bened. Adm. §

300a; may all become salvors, and, as such,

be entitled to salvage for performing services
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in saving property, when such services are
not within or exceed the line of their proper
oflScial duties. But It is said that neither
crew, pilot, ship's agent, nor public servants
can, under ordinary circumstances, be sal-

vors; Kennedy, Civil Salv. 25; nor can pas-
sengers; 2 Hagg. 3.

The fact that a part owner in a salving
ship also has an interest in the salved prop-
erty, will not prevent him from sharing in

the salvage; A Lot of Whalebone, 51 Fed.
916. An incorporated wrecking and salvage
company may be granted salvage awards as
liberally as natural persons so engaged ; The
Kimberley, 40 Fed. 301. Persons rendering

salvage service have a lien upon the property

saved ; Eads v. The Bacon, Fed. Oas. No. 4,-

232 ; Sturtevant v. The George Nicholaus,

Fed. Cas. No. 13,578; Taylor v. The Cato,

Fed. Cas. No. 13,786 ; Central Stock Yard &
Transit Co. v. Mears, 89 App. Div. 452, 85

N. Y. Supp. 795; The Sabine, 101 V. S. 384,

25 L. Ed. 982. The service creates a, property

in the thing saved, not a claim against the

owner; The Carl Schurz, Fed. Cas. No. 2,-

414. In The Resolute, 168 U. S. 437, 18 Sup.

Ct. 112, 42 L. Ed. 533, It was held that, where
services are rendered by the crew of a wreck-
ing tug or by a municipal fire department, no
Uen arises.

The finders of a derelict (that is, a ship

or goods at sea abandoned by the master
and crew without the hope or intention of

returning and resuming the possession) _who
take actual possession with an intention and
with the means of saving It, acquire a right

of possession which they can maintain
against all the world, even the true owner,

and become bound to preserve the property

with good faith and bring it to a plade of
safety for the owner's use. They are not
bound to part with the possession until their

salvage is paid, or the property Is taken Into

the custody of the law preparatory to the
amount of salvage being legally ascertained

;

The Amethyst, Daveis, 20, Fed. Cas. No. 330;

The Bee, Ware 339,»Fed. Cas. No. 1,219. If

they cannot with their own force convey
the property to a place of safety without
imminent risk of a total or material losS;

they cannot, consistently with their obliga-

tions to the owner, refuse the assistance ot

other persons proffering their aid, nor ex-

clude them from rendering it under the pre-

text that they are the finders and have thus
gained the right to the exclusive possession.

But If third persons unjustifiably intrude

themselves, their services will inure to the

benefit of the original salvors ; 1 Dods. 414

;

3 Hagg. Adm. 156 ; 01c. 77. See Salvage.
If a first set of salvors fall into distress,

and are assisted by a second or third set,

the first or second do not lose their claim

to salvage, unless they voluntarily and with-

out fraud or coercion abandon the enterprise,

but they all share together according to their

respective merits; The Henry Ewbank, 1

Sumn. 400, Fed. Cas. No. 6,376; 1 W. Rob.

406 ; 2 id. 70. When a vessel stands by and
renders services to another, upon request,

even though no benefit result from her do-

ing so, she is entitled to salvage ; 8 Asp. Mar.
L. Cas. 263. In cases of ships stranded or in

distress, not derelicts, salvors do not acquire

an exclusive possession as against the owner,

the master, or his agent. While the master
continues on board, he Is entitled to retain

the command and control of the ship and
cargo and to direct the labor. The salvors

are assistants and laborers under him ; and
they have no right to prevent other persons

from rendering assistance, if the master
wishes such aid; 3 Hagg. Adm. 383; 2 W-
Rob. 307 ; 2 E. L. !& E. 551. When the ship

has been relieved from Its peril, salvors for-

feit no right and impair no remedy by leav-

ing the ship; 1 Hagg. Adm. 156; Eads v.

The Bacon, 1 Newb. 275, Fed. Cas. No. 4,232.

Their remedy to recover salvage is by libel or

suit in the district court of the United States.

SALVUS PLEGIUS. A safe pledge; call-

ed, also, "certus plegius," a sure pledge.

Bract. 160 6.

SAME. Same does not always mean Iden-

ticaL It frequently means of the kind or

species, not the specific thing. Crapo v.

Brown, 40 la. 487, 493.

SAMPLE. A small quantity of any com-
modity or merchandise, exhibited as a speci-

men of a larger quantity called the bulk.

A part shown as a specimen. *Webber v.

Com., 33 Gratt (Va.) 909.

When a sale is made by sample, the ven-

dor warrants the quality of the bulk to be

equal to that of the sample; Benj. Sales §

648 ; and if It afterwards turn out that the

bulk does not correspond with the sample,

the purchaser is not, in general, bound to

'take the property on a compensation being

made to him for the difference ; 1 Camp. 113.

See Sands v. Taylor, 5 Johns. (N. Y.) 395, 4

Am. Dec. 374; Borrekins v. Bevan, 3 Rawle
(Pa.) 37, 23 Am. Dec. 85 ; 14 M. & W. 651. It

Is held that the vendor does not warrant

goods, as fit for a particular purpose ; Kauff-

man Milling Co. v. Stuckey, 37 S. C. 7, 16 S.

B. 192.

To constitute a sale by "sample," the con-

tract must be made solely with reference to

the sample ; Bradford v. Manly, 13 Mass. 139,

7 Am. Dec. 122. Not every sale where a sam-

ple is shown is a sale by sample ; there must

be an understanding, expressed or Implied,

that the sale is by sample; Barnard v. Kel-

logg, 10 Wall. (U. S.) 383, 19 L. Ed. 987;

Gunther v. Atwell, 19 Md; 157. The mere ex-

hibition of a sample Is but a representation

that it has been fairly taken from the full;

Hargous V. Stone, 5 N. Y. 73. In Pennsyl-

vania it has been held that in the absence of

fraud or representation as to the quality, a

sale by sample is not in itself a warranty of

the quality of the goods, but simply a guar-
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anty that the goods shall be similar in kind

and merchantable; Boyd v. Wilson, 83 Pa.

319, 24 Am. Hep. 176; but the rule was
changed by statute in 1887, the decision hav-

ing been unsatisfactory to the profession and
the public.

Although goods sold by sample are not in

general deemed to be sold with an implied

warranty that they were merchantable, the

facts and circumstances may justify the in-

ference that this implied warranty is super-

added to the contract; L. R. 4 Ex. 49. If

a manufacturer agrees to furnish goods ac-

cording to sample, the sample is to be con-

sidered as if free from any secret defect of

manufacture not discoverable on inspection,

and unknown to both parties; L. R. 7 C. P.

438 ; but if the sale is made by a merchant,
who Is not a manufacturer, there is no im-

plied warranty against secret defects; Dick-

inson V. Gay, 7 Allen (Mass.) 29, 83 Am. Dec.

656. It is an implied condition In a sale by
sample that the buyer shall have a fair op-

portunity of comparing the bulk with the

sample, and an improper refusal by the ven-

dor to allow this will justify the buyer in

rejecting the contract; 1 B. & C. 1. See Benj.

Sales § 649; Sales; Waebantt.

SANCTION. That part of a law which
inflicts a penalty for its violation or bestows
a reward for its observance. Sanctions are

of two kinds,—those which redress civil in-

juries, called civil sanctions, and those which
punish crimes, called penal sanctions. 1

Hoffim. Leg. Outl. 279 ; Ruth. Inst. b. 2, c. 6,

s. 6; TouU. tit. pr61. 86; 1 Bla. Com. 56.

See Law.

SANCTUARY. A place of refuge, where
the process of the law cannot be executed.

Sanctuary existed among the Greeks. The
Romans are said to have recognized the pe-

culiar saeredness attached to particular

places as well as to the altars of their tem-

ples and the statues of their emperors. It

is probable that the church sanctuary came
into existence from the time of Constantine,

A. D. 303. The code of Theodosius, A. D.
392, enacted a law concerning the asylum and
church. A later law, about 450, extended
the limits to the precincts including the

houses of the bishops and clergy, the cloisters,

courts and cemeteries. About 680 the King
of Wessex in his code of laws provided for

sanctuary. Many subsequent acts were pass-

ed in England regulating the subject.

In the Dark Ages, the church succeeded in

establishing the doctrine that the blood-feud

should be suspended during certain seasons

(see Holidays) and in certain places. If the
accused could reach a place sheltered by the

protection of the church, he could evade the

challenge to battle. The privilege was con-

fined to the locality and merely suspended
the feud. The accused must remain in sanc-

tuary, and the avenger could only watch to

prevent his escape. Before the close of the

Middle Ages, the accused could "abjure the

realm" in the presence of the coroner, become

an outlaw, and receive a safe-conduct abroad.

In 1530, sanctuaries were confined to parish,

cathedral and collegiate churches, the great-

er crimes were excluded from the privilege

and the fugitives in any one place were lim-

ited to twenty. In 1623 the privilege was
abolished ; Jenks, Hist. E. L. 157. See Cox,

Sanctuaries; Besant's London.

See Abbest.

SAN/E MENTIS. Of sound mind. Fleta,

lib. 3, c. 7, § 1.

SANE. Whole; sound; in healthful state.

It, is applicable equally to the mind and to

the body. Den v. Vancleve, 5 N. J. L. 661.

SANE MEMORY. That understanding

which enables a man to make contracts and
his will, and to perform such other acts as

are authorized by law. See Lunacy ; Mbm-
oey; Non Compos Mentis.

SANG, SANC. Blood. These words are

nearly obsolete.

SANGUINEM EMERE. A redemption by
villeins, of their blood or tenure, in order to

become freemen.

SANGUIS. The right or power which the
chief lord of the fee had to judge and deter-

mine cases where blood was shed. Mon. Ang.
t. i. 1021.

SANITARY AUTHORITIES. Persons hav-
ing jurisdiction over their respective districts

in regard to sewerage, drainage, supply of
water, prevention of nuisances, etc. See
Health ; Quaeantine.

SAN ITY. The state of a person who has a
sound understanding; the reverse of insani-

ty. See Insanity.

SANS CEO QUE. The same as Absque hoc,

which see.

SANS FRAIS (Fr.). Without expense.

SANS IMPEACHMENT DE WASTE. With-
out impeachment of wastp. Litt. § 152.

SANS NOMBRE (Fr. without number).
In English Law. A term used in relation to

the right of putting animals on a common.
The term common sans nombre does not
mean that the beasts are to be innumerable,
but only indefinite, not certain; Willis 227

;

but they are limited to the commoner's own
commonable cattle, levant et couchant, upon
his lands, or as many cattle as the land of
the commoner can keep and maintain in

winter. 5 Term 48; 1 Wms. Saund. 2S, n. 4.

SANS RECOURS (Fr. without recourse).

Words which are sometimes added to an in-

dorsement by the indorsee to avoid incurring
any UabiUty. 7 Taunt 160; Wilson v. Cod-
man's Ex'r, 3 Cra. (U. S.) 193, 2 L. Ed. 408.

See Indobsement.

SATISDATIO (Lat satis, and dare). In

Civil Law. Security given by a party to an
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action to pay what might be adjudged
against him. It is a satisfactory security
In opposition to a nalied security or prom-
ise. Vicat, Voc. Jur. ; 3 Bla. Oomm. 291.

SATISFACTION ( Lat. satis, enough, facio,

to do, to make). In Practice. An entry made
on the record, by which a party in whose
favor a judgment was rendered declares that

he has been satisfied and paid.

In many states provision is made by stat-

ute, requiring the mortgagee to discharge a

mortgage upon the record, by entering satis-

faction in the margin, or by separate instru-

ment, to be recorded on the margin. The re-

fusal or neglect to enter satisfaction after

payment and demand renders the mortgagee
liable to an action after the time given him
by the respective statutes for doing the same
has elapsed, and subjects him to the payment
of damages, and, in some cases, treble costs.

In Indiana and New York, the register or
recorder of deeds may himself discharge the
mortgage upon the record on the exhibition

of a certificate of payment and sa-tisfaction

signed by the mortgagee or his representa-

tives, and attached to the mortgage, which
shall be recorded. See Moktqagb. As to ac-

cord and satisfaction, see Accord.
In Equity. The donation of a thing, with

the intention, expressed or implied, that such
donation is to be an extinguishment of some
existing right or claim in the donee. See
Legacy ; Cumulative Legacy.

SATISFACTION, CONTRACTS TO. A
term used to express a class of contracts in

which one party agrees to perform his prom-
ise to the satisfaction of the other. The
cases have been classified by Prof. Lawsou,
in 46 Cent. L. J. 360, as follows: 1. Where
the fancy, taste, sensibility, or judgment of

the promisor are involved. 2. Where the

question is merely one of operative fitness or

mechanical utility. In the first class the

courts refuse to say that where a man agrees

to pay if he is satisfied vidth the performance,

he should be compelled to pay if some one

else is satisfied vnth it. The courts recognize

that in matters of taste or opinion there is

no absolute standard as to what- is good Or

bad. Hence, where the subject-matter is a

suit of clothes ; Brown v. Foster, 113 Mass.

136, 18 Am. Rep. 463 ; a bust of the defend-

ant's husband; Zaleski v. Clark, 44 Conn.

218, 26 Am. Rep. 446 ;, a portrait of the de-

fendant's daughter; Gibson v. Cranage, 39

Mich. 49, 33 Am. Rep. 351 ; a cabinet organ

;

McClure Bros. v. Briggs, 58 Vt. 82, 2 Atl. 583,

56 Am. Rep. 557 ; a set of artificial teeth

;

7 Pitts. L. J. 140; a carriage ; 2 C. B. N. S.

779; a steam-heater for a house; Adams
Radiator & B. Works v. Schuader, 155 Pa.

394, 26 Atl. 745, 35 Am. St. Rep. 893 ; a play

to be written by an author for an actor;

Haven v. Russell, 34 N. Y. Supp. 292 ; a de-

sign for a bank-note ; Gray v. Bank, 10 N. Y.

Supp. 5; the question is not one for the

court or jury to decide, but for the promisee
alone.

So where the contract gives the master
a right to discharge a servant if he is satis-

fied that the servant is incompetent ; Duplex
Safety Boiler Co. v. Garden, 101 N. Y. 387, 54
Am. Rep. 714 ; or to employ him so long as

he is satisfactory ; Spring v. Clock Co., 24
Hun (N. Y.) 175; or to pay for services if

they are satisfactory; Johnson v. Bindseil, 8
N. Y. Supp. 485.

In the second class of cases, Mr. Lawson
maintains that the same principle of law
should be applied, and gives a number of

cases where it has been applied ; where the
subject-matter of the agreement was the
making of a book-case; McCarren v. McNul-
ty, 7 Gray (Mass.) 139 ; the sale of a harvest-

ing machine; Wood Reap. & M. M. Co. 7.

Smith, 50 Mich. 565, 15 N. W. 906, 45 Am. St
Rep. 57; the sale of a steam fire engine;

Silsby Mfg. Co. v. Chico, 24 Fed. 893 ; of a
cord binder; McCormick H. M. Co. v. Ches-
rown, 33 Minn. 32, 21 N. W. 846; a steam-

boat; Gray v. R. Co., 11 Hun (N. Y.) 70;
an elevator ; Singerly v. Thayer, 108 Pa. 297,

2 Atl. 230, 56 Am. Rep. 207 ; steam fans ; Ex-
haust Ventilator Co. v. Ry. Co., 66 Wis. 218,

28 N. W. 343, 57 Am. Rep. 257; a printing

press; Campbell Printing-Press Co. v. Thorp,

36 Fed. 414, 1 L. R. A. 645; a grain binder;

Piano Mfg. Co. v. Ellis, 68 Mich. 101, 35 N.

W. 841 ; a gas machine ; Aiken v. Hyde, 99
Mass. 183 ; a fanning mill ; Goodi'ich v. Van
Nortwick, 43 111. 445; the purchase of a
saloon; Stuart & Peterson Co. v. Newton,
52 Pa. Super. Ct 158.

The promisee must act in good faith; his

dissatisfaction must be actual not feigned;

real not merely pretended ; Daggett v. John-

son, 49 Vt.'345 ; Singerly v. Thayer, 108 Pa.

297, 2 Atl. 230, 56 Am. Rep. 207. He must
not act from caprice; Sidney School Furni-

ture Co. V. School Dist, 130 Pa. 76, 18 Atl.

604. He must, if a test is necessary to de-

termine its fitness, give that test or allow it

to be made; Baltimore & O. R. Co. t.

Brydon, 65 Md. 198, 611, 3 Atl. 306, 9 Atl.

126, 57 Am. Rep. 318; Exhaust Ventilator

Co. v. R. Co., 66 Wis. 218, 28 N. W. 343, 57

Am. Rep. 257 ; Crane Elevator Co. v. Clark,

80 Fed. 705, 26 C. C. A. 100 ; Adams Radia-

tor & B. Works V. Schnader, 155 Pa. 394, 26

Atl. 745, 35 Am. St. Rep. 893, holding that

where the promisor dies before the test is

made, the right to reject vests in his exec»»-

tor.

So an article to be manufactured cannot be

rejected before it is substantially completed,

so that the promisor will be able fairly to

determine whether it was or would be sat-

isfactory to him; Singerly y. Thayer, 108 Pa.

297, 2 Atl. 230, 56 Am. Rep. 207.

In sales of goods where the promisor can

be put substantially in statu quo the prom-

isee is the sole judge; Wood Reap. & 11. K.
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Co. V. Smith, 50 Mich. 565, 15 N. W. 906, 45
Am. Rep. 57; Exhaust Ventilator Co. v. R.

Co., 66 Wis. 218, 28 N. W. 343, 57 Am. Rep.
257. In contracts for work and labor other
than such as are to satisfy a matter of per-

sonal taste, where the work and labor would
be wholly lost to the promisor if refused, the
courts tend to the view that the promisee
must be satisfied when he ought to be; Du-
plex Safety Boiler Co. v. Garden, 101 N. T.

387, 4 N. B. 749, 54 Am. Rep. 709; Haw-
kins V. Graham, 149 Mass. 284, 21 N. B. 312,

14 Am. St. Rep. 422 ; Keeler v. Clifford, 165
111. 544, 46 N. E. 248; Boyd v. Hallowell, 60
Minn. 225, 62 N. W. 125.

There are a few cases which are appar-
ently discordant, but which will be found,

as Prof. Lawson observes, to rest on the dif-

ference between executory contracts of sale,

and contracts for work and labor which have
been done on the bouse or land of the prom-
isee; Hawkins v. Graham, 149 Mass. 284,

21 N. E. 312, 14 Am. St Rep. 422; Doll v.

Noble, 116 N. Y. 230, 22 KT. E. 406, 5 L. R. A.

554, 15 Am. St. Rep. 398; Clark v. Rice, 46
Mich. 308, 9 N. W., 427; McNeil v. Arm-
strong, 81 Fed. 943, 27 C. C. A. 16 ; Electric

Lighting Co. of Mobile v. Elder, 115 Ala. 138,

21 South. 9S3; Pope Iron & Metal Co. v.

Best, 14 Mo. App. 503. The cases of MuUal-
ly V. Greenwood, 127 Mo. 138, 29 S. W. 1001,

48 Am. St. Rep. 613, Folliard v. Wallace, 2
Johns. (N. Y.) 395, and Burns v. Munger, 45
Hun (N. Y.) 75, appear to be really discord-

ant. In Crawford v. Pub. Co., 163 N. Y. 404,

57 N. E. 616, It was . held that where one is

employed to do work which involves taste,

fancy, interest, personal satisfaction and
judgment, to the satisfaction of his employer,
the employer is the sole judge, of whether
the work is satisfactory.

The rule is held to be otherwise in the case
of a complete contract of an ordinary com-
mercial nature. That which the la!w shall

say a contracting party ought in reason to

be satisfied with that the law will say he is

satisfied with; Brooklyn t. R. Co., 47 N. Y.

475, 7 Am. Rep. 469. Referring to this case,

Brown, D. J., in Campbell Printing Press
Co. V. Thorp, 36 Fed. 414, 1 L. R. A. 645,
points out that the differences between the
New York decisions and those of other states
are more apparent than real, and he cites

the rule laid down in Silsby Mfg. Co. v.

Chico, 24 Fed. 893, as "an accurate summary
of the whole law on the subject :" Where a
fire engine was to be made and delivered
which should be satisfactory to the purchas-
er, it must in fact be satisfactory to him, or
he is not bound to take it; but that where
the purchaser was in fact satisfied, but
fraudulently and in bad faith declared he
was not satisfied, the contract had been fully

performed by the vendor, and the purchaser
was bound to accept the article.

If the goods are rejected as unsatisfac-

tory, they must be returned to the vendor;

Campbell Printing Co. v. Thorp, 36 Fed.

414, 1 L. R. A. 645; Savage Mfg. Co. y.

Armstrong, 19 Me. 147; but it was held in

Shupe V. CoUender, 56 Conn. 489, 15 Atl. 405,

1 L. R. A. 339, that the dissatisfied buyer

may retain the goods and recoup damages in

an action for the price.

If the dissatisfaction of a third party des-

ignated as an arbiter Is required, the con-

tractor must show fraudulent collusion be-

tween the other party and such arbiter in

order to recover; Thaler Bros. v. Greisser

Const. Co., 229 Pa. 518, 79 Atl. 147, 33 L. R.

A. (N. S.) 345.

Under an agreement to pay commissions
for negotiating a "satisfactory lease" the

lessor cannot arbitrarily refuse to accept a
lease negotiated ; MuUally v. Greenwood. 127
Mo. 138, 29 S. W. 1001, 48 Am. St. Rep. 613.

SATISFACTION PIECE, in English Prac-

tice. An instrument of writing in which It

is declared that satisfaction is acknowledged
between the plaintiff and defendant. It is

signed by the attorney, and on its produc-
tion and the warrant of attorney, to the

clerk of the judgments, satisfaction is enter-

ed on payment of certain fees. Lee, Diet, of

Pract. Satisfaction.

SATISFACTORY EVIDENCE. That which
is sufficient to induce a belief tliat the thing
Is true; in other words, it is credible evi-

dence. 3 Bouvier, Inst. n. 3049.

SATISFACTORY PROOF. Where a city

charter authorized contracts for street im-
provements to be given to the lowest bidder
"who shall give satisfactory proof of his"
ability to properly perform the work, it was
held that the board of public works could not
exercise an arbitrary discretion in awarding
the contract, but must base their discretion
on facts reasonably tending to support its de-
termination. McGovern v. Board of Public
Works of Trenton, 57 N. J. L. 580, 31 Atl.

613.

SATISFIED. When applied to a note or
bond, paid. Reynolds v. Bird, 1 Root
(Conn.) 306.

SATISFIED TERIVIS ACT. The Stat. 8 &
9 Vict. c. 112, passed to abolish satisfied out-
standing terms of years in land. By this

act, terms which shall henceforth become at-

tendant upon the inheritance, either by ex-
press declaration or construction of law, are
to cease and determine. This in effect abol-
ishes outstanding terms ; 1 Steph. Com., 11th
ed. 296, 297 ; Wms. K. P. pt iv. c. 1.

SAVING CLAUSE. In a legal instrument
a clause exempting something which might
otherwise be subjected to the operation of
the instrument. In an act of parliament, a
saving clause which is repugnant to the body
of such act is void." 1 Co. 118. See Con-
SIBVCTION.
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SAVINGS BANK. An institution In the
nature of a bank, established for the purpose
of receiving deposits of money, for the benefit

of the persons depositing, to accumulate the

produce of so much thereof as shall not be

required by the depositors, their executors or

administrators, at compound Interest, and to

return the whole or any part of such deposit,

and the produce thereof to the depositors,

their executors or administrators, deducting

out of such produce so much as shall be re-

quired for the necessary expenses attending

the management of such institution, but de-

riving no benefit whatever from any such

deposit or the produce thereof. Grant, Bank.,

5th ed. 262 ; Bolles, Banks & Dep. 177.

Savings banks are not banking institutions

in the commercial sense of that phrase and
are not to be classed as national banks in

determining the validity of state taxation of

the latter ; National Bank of Redemption v.

Boston, 125 U. S. 60, 8 Sup. Ct. 772, 31 L.

Ed. 689. See Bank.
Savings banks cannot do business as banks

of discount unless by statute ; In re Jaycox,

12 Blatchf. 209, Fed. Cas. No. 7,237. It has

been considered that savings banks are trus-

tees for depositors ; In re Newport Sav. Bk.,

68 Me. 398 ; Stockton v. Bank, 32 N. J. Eq.

163 ; and therefore subject to the jurisdic-

tion of equity ; In re Newark Sav. Inst. Case,

28 N. J. Eq. 552 ; they have been held to be

agents for the depositor ; Bunpell v. Sav.

Soc, 38 Conn. 203, 9 Am. Kep. 380; and
debtors; People v. Sav. Inst., 92 N. Y. 7;
Keed v. Sav. Bank, 130 Mass. 443, 39 Am.
Rep. 468. That the rights of the depositors

are of a two-fold character and occupy a po-

sition similar to that of stockholders in an
ordinary corporation, see 1 Moraw. Corp. §

301 ; but as long as the institution is solvent

the depositors are mere creditors ; id.

Where the by-laws require the presenta-

tion of the pass-book, as a condition preced-

ent to the withdrawal of the deposit and
this regulation is printed in the book, it be-

comes a part of the contract between the

pa.rties ; Peoples' Savings Bank v. Cupps, 91

Pa. 315 ; Kimins v. Sav. Bank, 141 Mass. 33,

6 N. E. 242, 55 Am. Rep. 441. In case of the

loss of the pass-book, the depositor has the

right to receive his money without producing

it ; Palmer v. Sav. Inst., 14 R. I. 68, 51 Am.
Rep. 341.

It has been held that after payment to one

who was apparently in lawful possession of

the pass-book, the real depositor cannot re-

cover unless upon proof of want of care on

the part of the officers of the savings banks.

See Smith v. Sav. Bank, 101 N. Y. 58, 4 N.

B. 123, 54 Am. Rep. 653. And even where

the pass-book contains a stipulation that the

deposit may be paid to any one who presents

the book, the oflieers are still bound to use

reasonable care; Kimball v. Norton, 59 N.

H. 1, 47 Am. Rep. 171. A by-law that a

savings bank shall not be liable to pay a de-

positor when it has already paid the holder

of his pass-book which had been stolen, is

not binding unless the depositor has notice

of it; Ackenhausen v. Bank, 110 Mich. 175,

68 N. W. 118, 33 L. R. A. 408, 64 Am. St.

Rep. 338.

In case of insolvency the assets are dis-

tributable among the depositors ; Roan v.

Winn, 93 Mo. 503, 4 S. W. 736. In Re New-
ark Sav. Inst. Case, 28 N. J. Eq. 552, the

court made an order scaling down the de-

posits and authorized the savings bank to

continue business. By statute in New York
courts may scale down deposits of insolvent

savings banks and authorize them to con-

tinue business.

The surplus of a savings bank belongs in

equity to its depositors, and is a part of its

deposits in the same sense as the stipulated

interest is ; People v. Barker, 154 N. Y. 122,

47 N. E. 1103.

A law providing that deposits which have
remained unclaimed for thirty years, where
the claimant is unknown or the depositor

cannot be found, shall be paid to the state

treasurer and receiver general to be held

by him for the owner or his legal repre-

sentative, is constitutional; Provident Insti-

tution for Savings v. Malone, 221 U. S. 660,

31 Sup. Ct. 661, 55 li. Ed. 899, 34 L. R. A.

(N. S.) 1129.

The mere fact that a deposit stands in the

depositor's name as "trustee" for another

was held not ground for holding that an ir-

revocable trust was created, but to establish

the creation of a "tentative" trust merely

revocable by the depositor' in his lifetime;

In re Totten, 179 N. Y. 112, 71 N. E. 748, 70

L. R. A. 711, 1 Ann. Cas. 900. The transfer

of the deposit and the bank book to another

as trustee for a third person was held merely

a tentative trust; Lattan v. Van Ness, 107

App. Div. 393, 95 N. Y. Supp. 97 ; 19 H. li.

R. 207.

A provision in a state tax statute except-

ing from an exemption banks, savings banks

and trust companies is not an unconstitu-

tional discrimination against savings banks,

the state court having held that there were

reasonable grounds for the- classification;

Farmers' Bank v. Minnesota, 232 TJ. S. 517,

34 Sup. Ct. 354, 58 L. Ed. .

Postofflce savings hanlos were established in

England in 1861. Deposits are payable ten

days after demand, with interest at the rate

of two pounds ten shillings per cent, per an-

num. The deposits are paid over to the na-

tional debt commissioners and by them in-

vested in such securities as are lawful for

the funds of other savings banks. Any defi-

ciency is made good out of the consolidated

fund ; 3 Steph. Com. 88.

Postal savings banks have been establish-

ed in the United States; see Postal Sav-

ings Banks.
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SAVOY. One of the ancient privileged

places or sanctuaries. 4 Steph. Com. 227, n.

SAXON LAGE. The laws of the West Sax-

ons. Cowell.

SAY ABOUT. Words frequently used in

contracts to indicate an uncertain quantity.

They have been said to mark emphatically
the vendor's purpose to guard himself against

being supposed to have made an absolute
promise as to quantity ; 21 W. R. 609. There
a sale of all the spars manufactured, say

about 600, was held to be complied with by
tender of 496 spars. See 2 B. & Ad. 106;
Pembroke Iron Co. v. Parsons, 5 Gray (Mass.)

589 ; Robinson v. Noble, 8 Pet. (U. S.) 181,

8 L. Ed. 910.

SCAGCARIUM. A chequered cloth resem-
bling a chess-board which covered the table

In the Exchequer, and on which, when cer-

tain of the king's accounts were made up,

the sums were marked and scored with coun-
ters. Hence the court of exchequer or curia

tcaccarii derived its name. 3 Bla. Com. 44.

SCALAM. The old way of paying money
Into the Exchequer. Cowell.

SCALING LAWS. A term used to signify

statutes establishing the process of adjusting
the difference in value between, depreciated
paper money and specie. Such statutes were
rendered necessary by the depreciation of pa-

per money necessarily following the estab-

lishment of American independence. And,
more recently, to discharge those debts which
were made payable in Confederate money.
The statutes are now obsolete.

SCALPER. See Ticket; Beokeeagb.

SCANDALOUS MATTER. In Equity Plead-

ing. Unnecessary matter criminatory of the
defendant or any other person, alleged in the
bill, answer, or other pleading, or in the in-

terrogatories to or answers by witnesses.
Adams, Eq. 306. "Impertinent matter which
is also criminatory, or which otherwise re-

flects on the character of an individual."

Manhattan Trust Co. v. Traction Co., 188
Fed. 1008. It consists of an unnecessary al-

legation bearing cruelly on the moral char-
acter of an individual, or stating matter con-
trary to good manners, or unbecoming the
dignity of the court to hear; McNulty v.

Wiesen, 130 Fed. 1012.

The court has a right to preserve the puri-

ty of its records ; its proceedings are not to
be converted into a machinery for circulat-

ing scandal. It may strike out allegations
which wound the character of one party
without being of real service to the other;
Riddle v. Stevens, 2 S. & R. (Pa.) 537.

Matter which is relevant can never be
scandalous; Story, Eq. PI. § 270; 15 Ves.
477'; the degree of relevancy is of no account
In determining the question; Cooper, Bq. PI.

19; 2 Ves. 24. Where scandal is alleged,

whether in the bill ; 2 Ves. 631 ; answer

;

Bouv.—189

Mitf. Eq. PI. 313; or interrogatories to or

answer of T\'ltnesses ; 2 Y. & C. 445 ; it will

be referred to a master at any time ; 2 Ves.

631; and, by leave of court, even upon the

application of a stranger to the suit ; 5

Beav. 82; and matter found to be scandalous

by him will be expunged; Story, Eq. PI. §§

266, 862 ; 4 Hen. & M. 414 ; at the cost of

counsel introducing it, in some cases ; Story,

Eq. PI. § 266. The circuit court has an inher-

ent power to strike out scandalous matter on

their own motion and in the absence of plead-

ing, and may order a bill to be struck from
its flies and to permit the complainant to file

a new bill excluding such matter; Kelley v.

Boettcher, 85 Fed. 55, 29 C. C. A. 14. The
presence of scandalous matter in the biU Is

no excuse for its being in the answer ; Lang-
don V Pickering, 19 Me. 214. Parts of an
answer, though immaterial as a defence and
scandalous will not be suppressed when in-

tended to meet charges of bad faith in the

bill ; Mercantile Trust Co. v. R. Co., 84 Fed.

379.

See Impeetinent.

SCANDALUM MAGNATUM (L. Lat. slan-

der of great men). Words spoken in deroga-
tion of a peer, a judge, or other great ofiicer.

of the realm. 1 Ventr. 60. This was dis-

tinct from mere slander in the earlier law,
and was considered a more heinous offence.

Bull. N. P 4 ; Webb's Poll, on Torts, 288 &.

It depended on early English statutes

which after being long obsolete in practice

were repealed in 1887. See 3 Bla. Com. 124.

SCAVAGE, SCHEVAGE, SCHEWAGE, or

SHEWAGE. A kind of toll or custom, exact-

ed by mayors, sheriffs, etc., of merchant
strangers, for wares showed or offered for
sale within their liberties. Prohibited by 19
Hen. VII. c. 7. Cowell.

SCHEDULE. When an indictment is re-

turned from an inferior court in obedience
to a writ of certiorari, the statement of the
previous proceedings sent with it is termed
the schedule. 1 Sound. 309, a. n. 2.

Schedules are also frequently annexed to

answers in a court of equity, and to depo-
sitions and other documents, in order to show
more in detail the matter they contain than
could otherwise be conveniently shown.
The term is frequently used instead of in-

ventory.

The Interstate Commerce Act requires com-
mon carriers to publish and file schedules
of their. rates, fares and charges, which shaU
plainly state all privileges or facilities grant-
ed or allowed and any rules or regulations
which in any way change, etc., the value of

the service rendered. A provision in a ticket

containing a provision not in the schedule is

void; Baltimore & O. R. Co. v. Hamburger,
155 Fed. 849.

SC HI REMAN. A sheriff; the ancient name
of an earl.
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SCHIRRENS-GELD. A tax paid to sheriffs
for keeping the shire or county court. Cow-
ell.

SCHISM-BILL. An act passed In the reign
of Queen Anne to restrain Protestant dissent-
ers from educating their own chiidren ; it for-

bade all tutors and schoolmasters to be pres-

ent at any dissenting place of worship.

SCHOOL. An Institution of learning of a

lower grade than a college or a university.
A place of primary instruction. Webster,
Diet. As used in the American reports, the
term generally refers to the common or pub-
lie schools existing under the laws of each
state and maintained at the expense of the
public.

Public school is synonymous with common
school; but the term is not limited to a
school of the lowest grade; it includes all

schools from those lower than grammar
schools to high schools, but hot one founded
by a charitable bequest which vests the or-

der and superintendence of it in a board of
trustees; Jenkins v. Andover, 103 Mass. 97.

A common school is one which is common
to children of proper age and capacity, free
and under the control of the qualified voters
of the district. School Dist. No. 20, Spokane
Co., V. Bryan, 51 Wash. 498, 99 Pac. 28, 20
L. R. A. (N. S.) 1033.

Where a constitutional provision requires
school funds to be applied exclusively to
common schools, a model training school to

be conducted in connection with various nor-
mal schools is not a common school; School
Dist. No. 20, Spokane Co., v Bryan, 51 Wash.
498, 99 Pac. 28, 20 L. R. A. (N. S.) 1033 ; a
normal school was held not to be a part of
the public free school system ; State Female
Normal School v. Auditors, 79 Va. 233 ; Gor-
don V. Cornes, 47 N. X. 608.

When the legislature has placed the man-
agement of public schools under the exclusive
control of directors, trustees, and boards of
education, the courts have no rightful au-
thority to interfere by directing what in-

struction shall be given or what book shall

be used therein ; Board of Education of Cin-

cinnati V. Minor, 23 Ohio St. 211, 13 Am. Rep.
233.

The establishment and regulations of pub-
lic schools rest primarily with the legislative

department; Stone v. Fritts, 169 Ind. 361,

82 N. E. 792, 15 L. R. A. (N. S.) 1147, 14
Ann. Cas. 295; Cumming v. Richmond Co.

Board of Education, 175 U. S. 529, 20 Sup.

Ct. 197, 44 L. Ed. 262.

A statute establishing separate systems of

schools for white and colored children is not

in violation 6f the fourteenth amendment of

the constitution of the United States. And
where appropriate schools for colored chil-

dren are maintained, such children may be
lawfully excluded from schools established

for white children; State v. Gray, 93 Ind.

303; Maddox V. Neal, 45 Ark. 121, 55 Am.

Rep. 540; Berea College v. Com., 123 Ky.
209, 94 S. W. 623, 124 Am. St. Rep. 344, 18
Ann. Cas. 337; nor did such exclusion vio-

late any constitutional right before the four-

teenth amendment was adopted ; Roberts v.

Boston, 5 Cush. (Mass.) 198. But it has been
held that unless the legislature clearly con-
fers upon boards, of education the power to

establish separate schools for white and
colored children, the power does not exist;

Knox V. Board of Education, 45 Kan. 152,

25 Pac. 616, 11 L. R. A. 830.

Where separate schools are provided, the

educational advantages must be equal; Wil-
liams V. Board of Education, 79 Kan. 202,

99 Pac. 216, 22 L. R. A. (N. S.) 584.

A Chinese pupil cannot be excluded from a
public school; Tape v. Hurley, 66 Cal. 473,

6 Pac. 129. Mandamus will lie compelling
trustees to admit colored children to public

schools where separate schools are not pro-

vided for them ; State v. DufCy, 7 Nev. 342,

8 Am. Rep. 713.

See Civil Rights.
Reading the Bible in schools is not sec-

tarian teaching ; Church v. Bullock, 104 Tex.

1, 109 S. W. 115, 16 L. R. A. (N. S.) 860 ; Bil-

lard V. Board of Education, 69 Kan. 53, 76

Pac. 422, 66 L. R. A. 166, 105 Am. St. Rep.

148, 2 Ann. Cas. 521 ; Hackett v. Brooksville

Graded School Dist, 120 Ky. 608, 87 S. W.
792, 69 L. R. A. 592, 117 Am. St. Rep. 599, 9
Ann. Cas. 36; Stevenson v. Hanyon, 7 Pa.

Dist. R. 585; Donahoe v. Richards, 38 Me.
379, 61 Am. Dec. 256 ; Spiller v. Woburn, 12
Allen (Mass.) 127; McCormick v. Burt, 95
111. 263, 35 Am. Rep. 163 ; Moore v. Monroe,
64 la. 367, 20 N. W. 475, 52 Am. Rep. 444;

Board of Education of Cincinnati v. Minor,

23 Ohio St. 211, 13 Am. Rep. 233; contra,

State V. Dist. Board of School Dist., 76 Wis.

177, 44 N. W. 967, 7 L. R. A. 330, 20 Am. St.

Rep. 41. To do so does not make the school

a place of worship ; Moore v. Monroe, 64

la. 367.

A rule requiring the pupils to learn the

Ten Commandments and repeat them once

a week is not a violation of the constitu-

tional provision which secures liberty of con-

science and worship; Comm. v. Cooke, 7 Am.
L. Reg. (Mass.) 417 (in the police court of

Boston). A college rule requiring attendance

at chapel does not violate a constitutional

provision that "no person shall be required

to attend * * * any place of worship
against his consent ;" North v. Trustees, 137

111. 296, 27 N. E. 54.

A tax payer's bill to restrain school di-

rectors from allowing a school house to be

used as a religious meeting house was dis-

missed on demurrer; Nichols v. School Di-

rectors, 93 111. 61, 34 Am. Rep. 160. But It

has been held that school directors have no

authority to permit public school buildings

to be used for holding sectarian religious

meetings or public lyceum meetings, but they
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may penult them to be used for lectures, etc.,

of an educational nature; Bender v. Strea-

bieh, 182 Pa. 251, 37 Atl. 853.

A public school teacher has no authority

to compel a pupil to pursue a certain study

against the wishes of its parent; Morrow
V. Wood, 35 Wis. 59, 17 Am. Rep. 471 ; Trus-
tees of Schools V. People, 87 111. 303, 29 Am.
Rep. 55; contra, State v. Webber, 108 Ind.

31, 8 N. E. 708, 58 Am. Rep. 30; Hodgkins
V. Rockport, 105 Mass. 475 ; Ferrlter v.

Tyler, 48 Vt. 444, 21 Am. Rep. 133 ; Donahoe
V. Richards, 38 Me. 379, 61 Am. Dec. 256;
Kidder v. ChelUs, 59 N. H. 473; Sewell v.

Board, 29 Ohio St. 89. A teacher has no
right to punish a child for neglecting or re-

fusing to study certain branches from which
the parents of the child have requested that'

it might be excused, or which they have
forbidden it to pursue, if those facts are
known to the teacher. The proper remedy
is to exclude the pupil from the school;

State V. Mizner, 50 la. 145, 32 Am. Rep. 128

;

Morrow v. Wood, 35 Wis. 59, 17 Am. Rep.

471. But it is held that the school author^

ities have the power to classify and grade
the scholars in their respective districts,

and cause them to be taught in such depart-

ments as they may deem expedient; they
may also prescribe the course of study and
text books for the use of the schools, and
such reasonable rules and regulations as they

may think needful. They may require

prompt attendance, respectful deportment,

and diligence in studies ; School Board Dist.

No. 18, Garvin Co. v. Thompson, 24 Okl. 1,

103 Pac. 578, 24 L. R. A. (N. S.) 221, 138
Am. St. Rep. 861, 19 Ann. Cas. 1188. It

has been said that the parent has a right

to make a reasonable selection from the

prescribed course of study for his child to

pursue, and that this selection must be re-

spected by the school authorities ; id., where
it was held that in this respect the right

of the parent is superior to that of the

school officers and teachers.

Directors; Hodgkins v. Rockport, 105

Mass. 475; and teachers; Ferrlter v. Tyler,

48 Vt. 444, 21 Am. Rep. 133; may expel or

suspend pupils for sufficient cause, as for

breach of discipline ; Scott v. School Dist.

No. 2, 46 Vt. 452 ; or for general immoral
character; Sherman v. Charlestown, 8 Cush.
(Mass.) 160; for refusal to take part in musi-

cal exercises; State v. Webber, 108 Ind. 31,

8 N. B. 708, 58 Am. Rep. 30 ; for refusal to

write English compositions; Guernsey v.

Pitkin, 32 Vt 224, 76 Am. Rep. 171 ; for ab-

sence contrary to rules; Ferrlter v. Tyler, 48
Vt. 444 ; for refusal on the part of the par-

ents to sign and return periodical written

reports of the pupil's standing; Bourne v.

State, 35 Neb. 1, 52 N. W. 710; for mlsbe-
' havlor outside of the school tending to injure

the school and subvert the master's author-

ity; Lander t. Seaver, 32 Vt 114, 76 Am.

Dec. 156; for a father's refusal to permit

the master to whip the child or to correct

him himself; Fessman v. Seeley (Tex.) 30

S. W. 269; because a parent visited the

school when In session and used ofifenslve

language to the teacher; Board of Educa-

tion of Cartersville v. Purse, 101 Ga. 422, 28

S. B. 896, 41 lu R. A. 593, 65 Am. St Rep.

312, In which case the court cited a letter

from Bleckley, C. J., to the court relating to

the case. In King v. Jefferson City School

Board, 71 Mo. 628, 36 Am. Rep. 499, it was
held that the proper remedy for truancy was
not expulsion, but it Is also held that the

conduct of a pupil at a boarding school, In

continually playing truant, and finally go-

ing home, Is ground for expulsion; Fessman
v. Seeley (Tex.) 30 S. W. 268.

School boards or a teacher may make rules

to govern the conduct of the pupils after

school hours and may suspend pupils for vio-

lation of such rules ; Deskins v. Gose, 85 Mo.

485, 55 Am. Rep. 387; Hutton v. State, 23

Tex. App. 386, 5 S. W. 122, 59 Am. Rep. 776;

Wayland v. Hughes, 43 Wash. 441, 86 Pac.

642, 7 L. R. A. (N. S.) 352; Klnzer v. Direc-

tors of Independent School Dist, 129 la. 441,

105 N. W. 686, 3 L. R. A. (N. S.) 496, 6 Ann.
Cas. 996 ; Jones v. Cody, 132 Mich. 13, 92 N.

W. 495, 62 L. R. A. 160. A pupil may be sus-

pended for publishing a newspaper article

tending to influence the conduct of other

pupils in the schoolroom to set at naught
the authority of the teachers and bring them
into ridicule; State v. Dist. Board of School

Dist No. 1, 135 Wis. 619, 116 N. W. 232, 16

L. R. A. (N. S.) 730, 128 Am. St Rep. 1050.

He may be punished for disrespectful lan-

guage regarding a teacher, though he has
returned to his home, but is afterward pass-

ing the teacher's house; Lander v. Seaver,

32 Vt 114, 76 Am. Dec. 156; also for be-

ing drunk and disorderly during the holi-

days; Douglass V. Campbell, 89 Ark. 254, 116

S. W. 211, 20 L. R. A. (N. S.) 205.

A rule may forbid pupils playing football

in a game purporting to be played imder
the auspices of the school; Klnzer v. Di-
rectors of Independent School Dist, 129 la.

441, 105 N. W. 686, 3 L. R. A. (N. S.) 496, 6
Ann. Cas. 996; a rule may require children

to be vaccinated and exclude those who
refuse; Com. v. Pear, 183 Mass. 246, 66 N. B.

719, 67 L. R. A. 935; State v. Zimmerman,
86 Minn. 358, 90 N. W. 783, 58 L. R. A. 78,

91 Am. St Rep. 351; Hutchins v. Durham,
137 N. C. 70, 49 S. B. 46, 2 Ann. Cas. 340

;

Blue V. Beach, 155 Ind. 138, 56 N. B. 89, 50
L. R. A. 64, 80 Am. St Rep. 195; Duffield

V. School Dist, 162 Pa. 483, 29 Atl. 742, 25
L. R. A. 152; In re Viemeister, 179 N. Y.

235, 72 N. E. 97, 70 L. R. A. 796, 103 Am.
St Rep. 859, 1 Ann. Cas. 334; State v. Cole,

220 Mo. 697, 119 S. W. 424, 22 L. R. A. (N.

S.) 986 ; but a rule that children should not,

during the school term, attend social parties
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Is unreasonable, and where the child, with
the consent of his parents, disobeyed such
rule and was expelled, held, the school board
had gone beyond its power; Drltt v. Snod-
grass, 66 Mo. 286, 27 Am. Rep. 343.

Pupils may not be expelled merely for be-
ing members of a secret society, where it is

not shown that the interests of the school are
affected thereby ; 82 Ind. 286 ; but where the
board has made a rule that members of such
societies may not represent the school, in any
public capacity, the court will not interfere;
Wilson V. Board, 233 111. 464, 84 N. E. 697,

15 I/. E. A. (N. S.) 1136, 13 Ann. Cas. 380;
Wayland v. Hughes, 43 Wash. 441, 86 Pac.

642, 7 L. R. A. (N. S.) 352. They may not
be expelled for the infraction of a rule that
pupils shall stay at home and study in the
evening from 7 to 9; Hobbs v. Germany, 94
Miss. 469, 49 South. 515, 22 L. R. A. (N. S.)

983.

A parent has' no right of action for the
wrongful expulsion of his child from a public
school; Spear v. Cummings, 23 Pick. (Mass.)

224, 34 Am. Dec. 53; Sherman v. Charles-

town, 8 Cush. (Mass.) 161; Stephenson v.

Hall, 14 Barb. (N. Y.) 222 ; Donahoe v. Rich-
ards, 38 Me. 376, where it was held that the
child alone was entitled to compensation;
Sorrells v. Matthews, 129 Ga. 319, 58 S. B.

819, 13 L. R. A. (N. S.) 357, 12 Ann. Cas. 404.

Truancy is an offense not known to the
common law, but it is held that boys between
the ages of twelve and fifteen who refuse to

attend school and wander about public places
during school hours are truants under a
statute; Gushing v. Friendship, 89 Me. 525,

36 Atl. 1001, which case see as to correction

for that offense. Where the rules of a board-
ing school provide that there will be no re-

duction in case of Withdrawals, and that
all payments shall be forfeited on expulsion,

there can be no recovery; Fessman v. See-

ley (Tex.) 30 S. W. 268.

It is usually provided by constitution or

statute that school facilities must be provid-

ed for children of the proper age, and com-
pulsory education has been established in

most of the states. Usually the mere fact

that a child is actually living in a school

district entitles him to school privileges ; Yale
V. 'West Middle School Dist., 59 Conn. 489,

22 Atl. 295, 13 L. R. A. 161 ; Board of Educa-
tion V. Lease, 64 111. App. 60; School Dist.

No. 2 in Brentwood v. Pollard, 55 N. H. 503;
McNish V. State, 74 Neb. 261, 104 N. W. 186,

12 Ann. Cas. 896 ; but where the parents re-

side elsewhere, tuition must be paid for;

School Dist. of Barnard v. Matherly, 90 Mo.
App. 403; State v. School Dist., 55 Neb. 317,

75 N. W. 855; Gardner v. Board of Educa-
tion, 5 Dak. 259, 38 N. W. 433 ; but this ques-

tion is held to be for the school board to

decide ; Com. v. Wenner, 211 Pa. 637, 61 Atl.

247.

School boards may require pupils to attend

a specified school, though outside of their

district and at a greater distance than their
nearest school ; Lehew v. Brummell, 103 Mo.
546, 15 S. W. 765, 11 L. R. A. 828, 23 Am. St.

Rep. 895 ; People v. Gallagher, 93 N. Y. 451,

45 Am. Rep. 232; the assignment of pupils
is in the discretion of the directors ; Com. v.

School Directors, 4 Pa. Dist. R. 314.

School directors cannot terminate a con-

tract with a teacher by doing away with the
particular school ; School Town of Milford v.

Zeigler, 1 Ind. App. 138, 27 N. B. 303.

In the absence of any express stipulation

to that effect, there is no contract to give
a scholarship to the candidate who obtains
the highest marks In the scholarship exam-
ination ; [1895] 1 Ch. 480.

Within the scope of his powers the deci-

-sion of a state superintendent of schools is

conclusive and will be enforced by manda-
mus; Thompson v. Board of Education, 57
N. J. L. 628, 31 Atl. 168.

Statutes conferring upon a ministerial of-

ficer or board the power to issue or revoke
teachers' licenses are not invalid as confer-
ring judicial power; Spurgeon v. Rhodes,
167 Ind. 1, 78 N.E. 228. But it was held that
the act of a superintendent in revoking a li-

cense imder the laws of the state was a judi-

cial act, and that, if in any case he proceeds
without jurisdiction, the court may restrain

him; SujDerintendent of Common Schools of

Daviess Co. v. Taylor, 105 Ky. 387, 49 S. W.
38. He may revoke only for statutory cause,
and, if attempting to proceed upon grounds
outside the statute, equity may intervene;

Stone V. Fritts, 169 Ind. 361, 82 N. B. 792, 15
L. R. A. (N. S.) 1147, 14 Ann. Cas. 295.

One who accepts an appointment under the
school law is bound by its provisions and has
barred himself from having the propriety of

his dismissal by the local school board re-

viewed in any tribunal, except those specially

created by the Legislature for the purpose;
Draper v. Comm'rs, 66 N. J. L. 54, 48 Atl.

556.

A regulation of the department of public

instruction prohibiting teachers from wearing
a distinctive religious garb while teaching is

not unreasonable; O'Connor v. Hendrick,
184 N. Y. 421, 77 N. B. 612, 7 L. R. A. (N. S.)

402, 6 Ann. Cas. 432; but it is held that

school districts might employ sisters of a re-

li^ous order and permit them to wear their

distinctive dress in school; Hysong v. School
Dist., 164 Pa. 629, 30 Atl. 482, 26 L. R. A. 203,

44 Am. St Rep. 632.

See Taylor, Public Schools; Vaccin-ation ;

Education; Coeeection; College; Whip-
ping; CoMPtTLSoET School Attendan^ce; As-
sault; Battert.

School buildings are not puUic MUdings
of a dty within the meaning of a contract to

furnish free water to public buildings of the

city; Water Supply Co. of Albuquerque v.

Board, 9 N. M. 441, 54 Pac. 969 ; Kensington
Electric Co. v. Philadelphia, 187 Pa. 446, 41
Atl. 309; such a condition will be strictly
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construed in favor of the water company

;

Louisville Water Co. v. Clark, 143 U. S. 1, 12

Sup. Ct. 346, 36 L. Ed. 55.

SCHOUT. An oflBcer appointed by a court

in Holland with both judicial and adminis-

trative duties. He resembled a resident mag-
istrate, though he could not act judicially

without the schepenen. The schout and the

scliepenen loolced after the well-being of the

citizens, and saw that the city was properly

policed. Wessels' History. In New Nether-

lands the schout was sheriff and collector

of customs. Fiske, Hist. Writings VIII, 153.

SCIENCE. The knowledge of many me-
thodically digested and arranged, so as to be

attainable by one ; a body of principles and
deductions to explain the nature of some
matter. Vredenburg v. Behan, 33 La. Ann.
637. See Jackson v. Waldron, 13 Wend. (N.

Y.) 205 ; Books of Science.

SCIENDUM (L. Lat.) . The name given to

a clause inserted in the record by which it

is made "known that the justice here in

court, in this same term, delivered a writ

thereupon to the deputy sheriff of the coun-

ty aforesaid, to be executed in due form of

law." Lee, Diet. Record.

SCIENTER (Lat. knowingly). The allega-

tion in a pleading of knowledge; Webb's
Poll. Torts 614; on the part of a defendant
or person accused, which is necessary to

charge upon him the consequence of the

crime or tort.

A man inay do many acts which are jus-

tifiable or not, according as he is ignorant

or not ignorant of certain facts. He may
pass a counterfeit coin, when he is ignorant

of its being counterfeit, and is guilty of no
offence ; but if he knew the coin to be coun-

terfeit, which is called the scienter, he is

guilty of passing counterfeit money.
Where evidence of the scienter has been

given, it may be rebutted, as where the

charge is passing counterfeit money, the de-

fendant may show that the bill was genu-

ine or that under the circumstances he had
reason to suppose it was, or that he exam-
ined a counterfeit detector in regard to it;

State V. Morton, 8 Wis. 352. Proof of a con-

spiracy to put forth counterfeit bills is ad-

missible to show the scienter as against one
of the parties to it; State v. Spalding, 19
Conn. 233, 48 Am. Dec. 158.

In an action against the owner of a dog,

alleged to be a dangerous animal, the fact

that it is a watch-dog, chained during the

day and loosed at night, is sufficient with-

out further proof of scienter; Montgomery
V. Koester, 35 La. Ann. 1091, 48 Am. Rep.
253.

The averment of a scienter in an indict-

ment is not sufficient to supply omission of

the positive statement that the defendant did

the act ; State v. Haider, 2 McCord (.S. C.)

377, 13 Am. Dec. 738; and a charge in an

indictment that the defendant passed, etc., a

counterfeit, without alleging that he knew
it to be such, is insufficient even after ver-

dict ; U. S. v. Garll, 105 U. S. 611, 26 L. Ed.

1135.

SCILICET (Lat. scire, to know, licet, it is

permitted; you may know; translated by

to wit, in its old sense of to know). That is

to say ; to wit ; namely.

It is a clause to usher in the sentence of

another, to particularize that which was too

general before, distribute what was too gross,

or to explain what was doubtful and obscure.

It neither increases nor diminishes the prem-

ises or habendum, for it gives nothing of it-

self; it may make a restriction when the

preceding words may be restrained; Hob.

171 ; 1 P. Wms. 18 ; Co. Litt. 180 6, n. 1.

When the scilicet is repugnant to the pre-

cedent matter, it is rejected: for example,

when a declaration in trover states that the

plaintiff on the third day of May was pos-

sessed of certain goods which on the fourth

day of/May came to the defendant's hands,

who afterward, to wit, on the first day of

May, converted them, the scilicet was re-

jected as surplusage; Cro. Jac. 428. And
see Haak v. Breidenbach, 6 Binn. (Pa.) 15;

3 Saund. 291, note 1.

Stating material and traversable matter
under a scilicet will not avoid the conse-

quences of a variance ; 1 M'Cl. & Y. 277 ; 2

B. & P. 170, n. 2; Vail v. Lewis, 4 Johns.

(N. Y.) 450, 4 Am. Dec. 300; nor will the

mere omission of a scilicet render immaterial

matter material; 2 Saund. 206 a; even in a
criminal proceeding ; 2 Camp. 307, n. See 3
Maule & S. 173.

It is said to have been used interchange-

ably with videlicet. It came to be contract-

ed into ss. Its chief use was in connection

with the venue of an action. Scilicet was
used to particularize a general statement,

thus: "London sa. In the Ward of Cheap,"
meant at London, but more particularly in

the ward of Cheap. When, in 1706, it was
enacted that the jury should no longer be
summoned de vicineto, and the parish and
ward were dropped from the venue, the
pleaders held fast to the ss. (as "London
ss.") though it had become meaningless. But
the prevalence of county courts in America
has brought back its real use. It should be
written thus:

Commonwealth of Pennsylvania, ss.

County of Philadelphia

meaning: In the commonwealth of Pennsyl-
vania, but more particularly in the county of

Philadelphia. See 25 Green Bag 59, by J.

O. Skinner.

The omission of "ss." in a legal document
is not material so as to invalidate it; Bab-
cock V. Kuntzsch, 85 Hun 33, 32 N. Y. Supp.

587; McCord & Nave M. Co. v, Glenn, 6

Utah, 139, 21 Pac. 500.
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SCINTILLA OF EVIDENCE. The doc-

trine that where there is any evidence, how-
ever slight, tending to support a material is-

sue, the case must go to the jury, since they
are the exclusive judges of the weight of the

evidence; Mercier v. Mercier, 43 Ga. 323;
Brooks V. Somervllle, 106 Mass. 271; Way
V. R. Co., 35 la. 585 ; Lewis v. Pratt, 48 Vt.

358.

In the United States courts and in Eng-
land, it has been decided that the more rea-

sonable rule is, "that before the evidence is

left to the jury, there is, or may be, in every
case, a preliminary question for the judge,

not whether there is literally no evidence,

hut whether there is any upon which a jury
can properly proceed to find a verdict for

the party producing it, upon whom the bur-

den or proof is imposed" ; Marim County
Coln'rs V. Clark, 94 U. S. 278, 24 L. Ed. 59

;

3 C. B. N. S. 150.

The old rule is likewise exploded in sev-

eral of the states, whose courts are now in

the constant habit of ordering nonsuits ; Con-
nor V. Giles, 76 Me. 132 ; Bailey v. Kimball,

26 N. H. 351 ; Colt v. R. Co., 49 N. T. 671

;

or .giving peremptory instructions to the jury

to find for one party or the other ; Wittkow-
sky V. Wasson, 71 N. C. 451; Fort Scott

Coal & Min. Co. v. Sweeney, 15 Kan. 244;

or of sustaining demurrers to the evidence,

in cases where there is confessedly some ev-

idence supporting a material issue. This is

done^nder the guise of various expressions,

which' seem to leave the ancient prerogative

of the jury intact. In Maryland, the judge

achieves this result by determining the legal

suflBciency of the evidence ; Cole v. Hebb, 7

Gill & J. (Md.) 20; and in Missouri by de-

termining its legal effect; Harris v. Woody,
9 Mo. 113. See Thomps. Charg. Jury § 30;

Thomps. Jur. § 2246. Judge Dillon (Law and
Jurisprudence 130) strongly disapproves the

scintilla doctrine, quoting substantially the

language above quoted, which was used also

by Miller, J., in Pleasants v. Fant, 22 Wall,

(tr. S.) 116, 22 L. Ed. 780, which he says fol-

lows the English doctrine. He quotes the

approval of certain judges of his view.

See Instbuctions.

SCINTILLA JURIS (Lat. a spark of law
or right). A legal fiction resorted to for the

purpose of enabling feofCees to uses to sup-

port contingent uses when they come into

existence, thereby to enable the statute of

uses, 27 Hen. VIII., to execute them. For
example, a shifting use: a grant to A and his

heirs to the use of B and his heirs, until C
perform an act, and then to the use of C.

and bis heirs. Here the statute executes the

use in B, which, being coextensive with A's

seisin, leaves no actual seisin in A. When,
however, C performs the act, B's use ceases,

and C's springs up, and he enjoys the fee-

simple; upon \yhich the question arises, out

of what seisin C's use is served. It is said
,

to be served out of A's original seisin; for

upon the cessor of B's use it is contended
that the original seisin reverted to A for the
purpose of serving C's use, and is a possibil-

ity of seisin, or somtilla juris. See 4 Kent
238, and the authorities there cited, for the

learning upon this subject; Burton, R. P.

48 ; Wilson, Springing Uses 59 ; Washb. R. P.

SCIRE FACIAS (Lat. that you make
known): The name of a writ (and of the

whole proceeding) founded on some public
record. Fost. Fed. Pr. 301.

A judicial writ at common law to revive
judgments or to obtain satisfaction thereof,

from sureties upon bail or other recogniz-

ances taken in the proceedings in which the

judgment is rendered. Egan v. R. Co., 163
Fed. 344.

Public records, to which the writ is ap-
plicable, are of two classes, judicial and non-
judicial.

Judicial records are of two kinds, judg-
ments in former suits, and recognizances
vrhich are of the nature of judgments. When
founded on a judgment, the purpose of the
writ is either to revive the judgment, which
because of lapse of time—a year and a day
at common law, but now varied by statutes

—

is presumed in law to be executed or releas-

ed, and therefore execution on it is not al-

lowed without giving notice, by scire fa<Has,

to the defendant to come in, and show if he
can, by release or otherwise, why execution

ought not to Issue ; or to make a person, who
derives a benefit by or becomes chargeable to

the execution, a party to the judgment, who
was not a party to the original suit. In both
of these classes of cases, the purpose of the

writ is merely to continue a former suit to

execution. When the writ is founded on a
recognizance, its purpose is, as in cases of

judgment, to have execution; and though it

is not a continuation of a former suit, as in

the case of judgments, yet, not being the com-
mencement and foundation of an action, it

Is not an original, but a judicial, writ, and at

most is only in the nature of an original ac-

tion. When founded on a judicial record, the

writ must issue out of the court where the

judgment. was given or recognizance entered

of record, if the judgment or recognizance re-

mains there, or if they are removed out of

the court where they are ; 3 Bla. Com. 416,

421 ; Hanson v. Barnes' Lessee, 3 Gill & J.

(Md.) 359, 22 Am. Dec. 322; 2 Wms. Saund.

71. See Challenor v. Niles, 78 111. 78.

Scire facias to revive a Judgment being a

continuation of the suit, jurisdiction there-

on is in the court where the judgment was
rendered, regardless of the residence of the

parties; Schmidtke v. Miller, 71 Tex. 103, 8

S. W. 638. A scire facias t% revive a judg-

ment being regarded in Pennsylvania as a

substitute for an action of debt on the judg-

ment, a judgment so revived vyithout service

or appearance has no binding force as against
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a defendant who resides in another state;

Owens V. Henty, 161 U. S. 642, 16 Sup. Ct.

693, 40 Xj. Ed. 837 ; and it is held that when
judgment is thus revived the plaintiff can-
not recover In another state thereon after the
limitation has run against the original judg-
ment; Betts V. Johnson, 68 Vt 549, 35 Atl.'

489. A judgment may be revived at common
law on a writ and alias writ of sci. fa. with
return of nihil as to each ; Kratz v. Preston,

52 Mo. App. 251 ; but such revival on two re-

turns of nihil operates merely to keep in

force the local lien and does not stop the
running of the statute of limitations in an-
other state where the defendant resides

;

Owens V. Henry, 161 U. S. 642, 16 Sup. Ct.'

693, 40 Ia Ed. 837.

Notirjudidal records are letters patent and
corporate charters. The writ, when founded
on a non-judicial record, is the commence-
ment and foundation of an original action;

and its purpose is always to repeal or forfeit

the record. Quo warranto is the usual and
more appropriate remedy to forfeit corporate
charters and offices ; and scire f-acias, though
used for that purpose, is more especially ap-

plicable to the repeal of letters patent.

When the crown is deceived by a false sug-
gestion, or when it has granted anything
which by law it cannot grant, or where the
holder of a patent office has committed a
cause of forfeiture, and other like cases, the
crown may by its prerogative repeal by scire

facias Its own grant. And where by several

letters patent the self-same thing has been
granted to several persons, the first patentee
is of right permitted, in the name and at the
suit of the crown by scire facias, to repeal

the subsequent letters patent ; and so, in any
case of the grant of a patent which is inju-

rious to another, the injured party is per-

mitted to use the name of the crown in a
suit by scire facias for the repeal of the
grant. This privilege of suing In the name
of the crown for the repeal of the patent is

granted to prevent multiplicity of suits; 2
Wms. Saund. 72, notes. A state may by scire

facias repeal a patent of land fraudulently
obtained; Carroll's Lessee v. Llewellin, 1 H.
& McH. (Md.) 162. See Repeal; Patent.

Scire facias is also used by government as
a mode of ascertaining and enforcing the for-

feiture of a corporate charter; 3 Wood, Ry.
L. 208, n. ; where there is a legal existing

body capable of acting, but who have abused
their power ; it cannot, like quo warranto
(which is applicable to all cases of forfei-

ture), be applied where there is a body cor-

porate de facto only, who take upon them-
selves to act, but cannot legally exercise their

powers. In scire facias to forfeit a corporate
charter, the government must be a party to

the suit; for the judgment Is that the par-

ties be ousted and the franchises be seized

into the hands of the government ; 2 Kent
313 ; 10 B. & C. 240 ; Centre & K. Turnpike
Road Co. v. M'Conaby, 16 S. & R. (Pa.) 140

;

Regents of University of Maryland v. Wil-

liams, 9 Gill & J. (Md.) 365, 31 Am. Dec. 72.

See Qtjo Waeeanto.
Scire facias is also used to suggest further

breaches on a bond with a condition, where

a judgment has been obtained for some but

not all of the breaches and to recover further

Instalments where a judgment has been ob-

tained for the penalty before all the instal-

ments are due; 1 Wms. Saund. 58; Young v.

Reynolds, 4 Md. 375.

By statute, in Pennsylvania, scire facias

is the method of proceeding upon a mortgage.

The pleadings in scire facias are peculiar.

The writ recites the judgment or other rec-

ord, and also the suggestions which the plain-

tiff must make to the court to entitle him to

the proceeding by scire facias. The vrrit,

therefore, presents the plaintiff's whole case,

and constitutes the declaration, to which the

defendant must plead ; Lasselle v. Godfroy,

1 Blackf. (Ind.) 297. And when the proceed-

ing is used to forfeit a corporate charter, all

the causes of forfeiture must be assigned In

distinct breaches In the writ, as is done in

the declaration or replication on a bond with
a condition. And the defendant must ei-

ther disclaim the charter or deny its exist-

ence, or deny the facts alleged as breaches,

or demur to them. The suggestions in the
writ, disclosing the foundation of the plain-

tiff's case, must also be traversed if they are
to be avoided. The scire facias is founded
partly upon them and partly upon the rec-

ord; 2 Inst. 470, 679. They are substantive
facts, and can be traversed by distinct pleas
embracing them alone, just as any other fun-
damental allegation can be traversed alone.

All the pleadings after the writ or declara-
tion are in the ordinary forms. There are no
pleadings in scire facias to forfeit a corpo-
rate charter to be found in the books, as the
proceeding has been seldom used. There Is a
case in 1 P. Wms. 207, but no pleadings are
given ; also in Board of Com'rs for the Fred-
erick Female Seminary, 9 Gill (Md.) 379, with
a synopsis of the pleadings. Perhaps the only
other case is In Vermont ; and it Is without
pleadings. A defendant cannot plead more
than one plea to a scire facias to forfeit a
corporate charter: the statutes of 4 & 5
Anne, ch. 16, and 9 Anne, ch. 20, allowing
double plea's, 'do not extend to the crown ; 1
Chltty, PI. 479 ; 1 P. Wms. 220.

SCIRE FACIAS AD AUDIENDUM ER-
ROR ES (Lat). The name of a writ which Is

sued out after the plaintiff in error has as-
signed his errors. Fitzh. N. B. 20 ; Bac. Abr.
Error (F). Where a scire facias ad audien^
dum errores describes correctly, in its recital,

the parties to the judgment complained of,

but in the citing part brings In parties whose
names' do not appear in the writ of error, the
Irregularity in the scire facias may be cured
by amendment ; U. S. Mut. Accident A.>!s'n of
City of New York v. Weller, 30 Fla. 210, 11
South. 786.
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SCIRE FACIAS AD DISPROBANDUM
DEBITUM (Lat). The name of a writ In

use in Pennsylvania, which lies by a defend-
ant in foreign attachment against the plain-

tiff, in order to enable him, within a year
and a day next ensuing the time of payment
to the plaintiff in the attachment to disprove

or avoid the debt recovered against him.

Act June 13, 1836. See a form in 60 Pittsb.

ijeg. J. 449.

SCIRE FACIAS FOR THE CROWN. The
summary proceeding by extent is only resort-

ed to when a crown debtor is insolvent, or

there is good ground for supposing that the

debt may be lost by delay. Whart. Law Lex.

SCIRE FACIAS QUARE RESTITUTION-
EM NO N. A writ which lies where execution
on a judgment has been levied, but the money
has not been paid over to the plaintiff, and,

the judgment is afterwards reversed in error

or on appeal; in such a case a scire facias

is necessary before a writ of restitution can
issue. 1 Chltty, PI. 582.

SCIRE FECI (Lat. I have made known).
The return of the sheriff, or other proper of-

ficer, to the writ of scire facias, when it has
been served.

SCIRE FIERI INQUIRY. In English Law.
The name of a writ formerly used to recover

the amount of a judgment from an executor.
The history of the origin ol the writ is as follows:

When on an execution de bonis testatoris against
an executor the sheritC returned nuUa bona and
also a devastavit, a fieri facias de bonis propriis
might formerly have been issued against the execu-
tor, without a previous inquisition finding a devasta-
vit and a scire fadas. But the most usual practice
upon the sheriff's return of nulla bona to a fieri

facias de bonis testatoris was to sue out a special

writ of fieri facias de bonis testatoris, with a clause
in it, ''et si tibi constare poterit" that the ex-
ecutor had wasted the goods, then to levy de bonis
propriis. This was the practice in the king's bencji
till the time of Charles I.

I-n the common pleas a practice had prevailed in

early times upon a suggestion in the special writ

of fieri facias of a devastavit by the executor, to

direct the sheriff to inquire by a jury whether the

executor had wasted the goods, and if the jury
found he had, then a scire facias was issued out
against him, and, unless he made a good defence
thereto, an execution de bonis proprUs was award-
ed against him.
The practice of the two courts being different,

several cases were brought into " the king's bench
on error, and at last it became the ^practice of both
courts, for the sake of expedition, .to incorporate

the fieri facias inquiry, and scire facias, into one
writ, thence called a scire fieri inq'U/iry,—a name
compounded of the first words of the two writs of

scire facias and fieri facias, and that of inquiry, of

which it consists.

This writ recites the fieri facias de bonis testa-

toris sued out on the judgment against the ex-

ecutes, the return of nulla bona by the sheriff,

and then, suggesting that the executor h^d sold

and converted , the goods of the testator to the value

of the debt and damages recovered, commands the

sheriff to levy the said debt and damages ' of the

goods of the testator in the bands of the executor,

It they could be levied thereof, but if It should

appear to him by the inquisition of a jury that the

executor had wasted the goods of the testator,

then the sheriff is to warn the executor to appear.

etc. If the Judgment had been either by or
against the testator or intestate, or both, the writ
of fieri facias recites that fact, and also that the
court had adjudged, upon a scire facias to/ revive
the judgment, that the executor or administrator
should have execution for the debt, etc. Clift,
Entr. 669 ; Lilly, Bntr. 664.

Although this practice Is sometimes adopt-
ed, yet the most usual proceeding is by ac-

tion of debt, on the judgment, suggesting a
devastavit because in the proceeding by scire

fieri inquiry the plaintiff is not entitled to

costs unless the executor appears and pleads
to the scire fudas; 1 Saund. 219, n. 8. See
2 Archb. Pr. 934.

SCIREWYTE. The annual tax or presta-

tion paid 'to the sheriff for holding the as-

sizes or county courts. Par. Ant. 573.

SCOLD. See Common Scold.

SCOPE. Design, aim, or purpose. Lin-

blom v. Ramsey, 75 111. 246. As ordinarily

used, extent, limits, etc.

SCOT AND LOT. See Lot and Scot.

SCO TALE. An extortion by officers of the

forests who kept ale-houses and compelled
people to drink there under fear of their dis-

pleasure. Manw. For. Laws, pt. 1, 216.

SCOTCH MARRIAGES. See Gbbtna Geeen.

SCOTCH PEERS. Peers of the kingdom
of Scotland; of these sixteen are elected -by

the entire body as representative peers in

the House of Lords. They are elected for

one parliament only. See Peebs.

SCOTLAND. See United Kingdom ov

Gbbat Britain and Ibeland.

SCOUNDREL. An opprobrious title, ap-

plicable to a person of bad character.

General damages will not lie for •calling a

man a scoundrel, but special damages may be

recovered when there has been an actual

loss; 1 Chitty, Pr. 44.

SCRAWL. A mark which is to supply the

place of a seal. 2 Pars. Contr., 8th ed. 589.

See Scroll.

SCRIBE. See Cancellaeius.

SCRIP. A certificate or schedule. Evi-

dence of the right to obtain shares in a pub-

lic company ; sometimes called scrip certifi-

cate, to distinguish it from the real title to

shares. Whart. L. Diet Sometimes, in

this country, it indicates a substitute for

a cash dividend, usually payable out of

future earnings. Land scrip is a certifi-

cate that the holder is entitled to take up so

much (usually government) land. The pos-

session of such scrip is prima facie evidence

of ownership of the shares therein designat-

ed ; Add. Contr. 203*. It is not goods, wares,

or merchandise within the statute of frSuds

;

16 M. & W. 66. Scrip certificates have been

held negotiable ; L. R. 10 Ex. 337 ; Dos Pas-

ses, Stockbrokers 488.

South Carolina, by act of 1872, authorized
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revenue bond scrip of the state In the form
of bills payable which resembled treasury

notes. They bore no interest, but were made
receivable for all bills due the state except

taxes levied to pay interest on the public

debt. When received by the treasurer they

could be paid out again. It was held they

were intended to circulate as money, and
were bills of credit within the prohibition

of the federal constitution ; Wesley v. Eells,

177 U. S. 370, 20 Sup. Ot. 661, 44 L. Ed. SIO.

See Dividend; Store Obdees.

SCRIPT. The original or principal instru-

ment, where there are part and counterpart.

SCRIVENER. A person whose business it

Is to write deeds and other instruments for

others ; a conveyancer.

Money scriveners are those who are en-

gaged in procuring money to be lent on mort-

gages and other securities, and lending such

money accordingly. They act also as agents

for the purchase and sale of real estates.

An attorney, qua attorney, is not a scriv-

ener ; 18 B. L. & Eq. R. 402.

To be considered a money scrivener, a per-

son must be concerned in carrying on the

trade or profession as a means of making a
livelihood. He must in the course of his oc-

cupation receive other men's money into his

trust and custody, to lay out for them as oc-

casion offers ; 3 Camp. 588.

SCROLL. A mark intended to supply the

place of a seal made with a pen on a deed or

other instrument of writing. Mitch. R. E. &
Conv. 454, 455. In Mississippi and Florida it

has been held, that "a scroll attached to a
written instrument has the effect of a seal,

whenever it appears from the body of the in-

strument, the scroll itself, or the place where
affixed, that such scroll was intended as a
seal ;"

. Hudson v. Poindexter, 42 Miss. 304.

The word "seal" affixed to the name has been
held equivalent to a seal or scroll; Whitley
V. Davis' Lessee, 1 Swan (Tenn.) ^83; Coch-
ran V. Stewart, 57 Minn. 499, 59 N. W. 548

;

and so where the word seal is printed and
appears opposite the name ; Lorah v. Nissley,

156 Pa. 329, 27 Atl. 242; otherwise in Vir-

ginia and Indiana. In Wisconsin and Penn-
sylvania a printed "Ii. S.," inclosed in brack-

ets, in the usual place of a seal, is sufficient

;

Williams v. Starr, 5 Wis. 549 (see Barnard v.

Gantz, 140 N. Y. 249, 85 N. E. 430) ; or in
the latter state a seal made with a flourish

of the pen; Appeal of Hacker, 121 Pa. 192,

15 Atl. 500, 1 L. R. A. 861, a printed "L. S."

annexed to the maker's signature constitutes

a seal by adoption where the instrument
recites that it is executed under the maker's
hand and seal ; Stansell v. Corley, 81 Ga. 458,

8 S. E. 868. An expression la the body of the
instrument denoting that it is sealed is suffi-

cient, whatever the scroll may be; Arm-
strong V. Pearce, 5 Harr. (Del.) 351 ; Bell v.

Kecfe, 13 La. Ann. 524. See Seai.

SGRUET ROLL (called, also, Bcruet Finir

um, or simply Bcruet). In Old English Law.

A record of the bail accepted In cases of

habeas corpus. The award was set down in

the remembrance roll, together with the

cause of commitment, the writ and return

were put on file, the bail was recorded In the

scruet. 3 Howell, St. Tr. 184, arg. For re-

membrance roll, see Reg. Mich. 1654, § 15.

SCRUTATOR (Lat. from serutari, to

search). In Old English Law. A bailiff whom
the king of England appointed in places that

were his in franchise or Interest, whose duty

was to look after the king's water-rights : as,

flotsam, jetsam, wreck, etc. 1 Hagr. Tracts

23; Pat. 27 Hen. VI. parte 2, m. 20; Pat. 8

Ed. IV. parte 1, m. 22.

SCUTAGE (from Lat. scutum, a shield).

Knight-service. Littleton § 99. The tax

which .those who, holding by knight-service,

did not accompany the king, had to pay on

its being assessed by parliament. Scutage

certain was a species of socage where the

compensation for service was fixed. Little-

ton § 97; Reg. Orig. 88.

Payment in lieu of military service was
the essential principle of scutage. It was
the fixed sum due from mesne tenants to

their lord. See Round, Feud. Engl. 270; 3

Holdsw. Hist. B. L. 34; Vinogradoff, Engl.

Soc. 15.

SCYREGEMOTE. The name of a court

among the Saxons. It was the court of the

shire, in Latin called ciiria comitatis, and the

principal court among the Saxons. It was
holden twice a yep.r for determining all

causes both ecclesiastical and secular.

SE DEFENDENDO (Lat.). Defending him-

self. Homicide se defendo may be justifiable.

SEA. The ocean; the great mass of water
which surrounds the land, covering nearly
three-quarters of the globe. Waters within

the ebb and flow of the tide are to be con-

sidered the sea ; Thackarey v. The Farmer
of Salem, Gilp. 526, Fed. Cas. No. 13,852.

A large body of salt water communicat-
ing' with the ocean is also called a sea ; as,

the Mediterranean sea, etc.

Very large inland bodies of salt water are

also called seas; as, the Caspian sea, etc.

"A sea," in nautical language, may mean a
general disturbance of the surface of the wa-
ter occasioned by a storm, and breaking it

up Into the roll and lift of waves following

or menacing each other; some particular

wave or surge, separate from its fellows;

Snowden v. Guion, 101 N. X. 463, 5 N. E. 322.

As a boundary in a conveyance, it includes

the beach to low water mark ; Snow v. Real
Estate Co., 84 Me. 14, 24 Atl. 429, 17 L. R. A.

280, 30 Am. St. Rep. 831.
* The high seas include the whole of the

seas below high water mark and outside the

body of the county. Couls. & F. on Waters.
See 2 Ex. Div. 62 ; High Seas.
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The open sea is public arid common prop-
erty, and any nation or person has ordina-
rily an equal right to navigate it or to fish

therein; 1 Kent 27; Ang. Tide-Waters 44;
and to land upon the sea-shore. Bened. Adm.
224r-257.

Every nation has jurisdiction over the per-

son of its own subjects in its own public and
private vessels when at sea; and so far ter-

ritorial jurisdiction may be considered as
preserved ; for the vessels of a nation are In

many respects considered as portions of its

territory, and persons on board are protected
and governed by the laws of the country to

which the vessel belongs. The extent of ju-

risdiction over adjoining seas is often a ques-
tion of difficulty, and one that Is still open
to controversy. As far as a nation can con-

veniently occupy, and that occupation is ac-

quired by prior possession or treaty, the

jurisdiction is exclusive; 1 Kent 29. This
has been heretofore limited to the distance of

a cannon-shot, or marine league, over the wa-
ters adjacent to its shore; Church v. Hub-
bart, 2 Cra. (U. S.) 187, 234, 2 L. Ed. 249;
Bynkershoek, Qu. Pub. Juris. 61; 1 Azuni,
Marit. L,aw 185, 204 ; Vattel 207. See League;
Seaman ; Admiralty ; Arm of the Sea ; Low
Water Mark; Litus Maris; Territorial
Waters ; Sea-Shore ; Legislative Power.

SEA BATTERIES. Assaults by masters in
the merchant service upon seamen, at sea.

SEA DAMAGED. In a contract for sale of
goods shipped or to be shipped, the phrase,
"Sea damaged, if any, to be taken at a fair

valuation," contemplates" the risk of damage
to the goods by perils of the sea, and does not
restrict to any particular ship the subsequent
transportation of such goods to their destina-
tion. Harrison v. Fortlage, 161 U. S. 57, 16
Sup. Ct. 488, 40 L. Ed. 616. See Perils or
THE Sea.

SEA-LETTER. SEA-BRIEF. A docu-
ment which should be found on board of

every neutral ship ; it specifies the nature
and quantity of the cargo, the place from
whence it comes and its destination. Chitty,

Law of Nat. 197 ; I. &, C. Sleght v. Ehlue-
lander, 1 Johns. (N. Y.) 192. See Ship's
Papers.

SEA PERILS. See Perils or the Sea.

SEA POSTAGE. The difference reached
by subtracting inland postage from the total

postage. Pacific Mail S. S. Co. v. U. S., 28
Ot CI. 1.

SEA-SHORE. That space of land on the

border of the sea which is alternately covered
and left dry by the rising and falling of the

tide ; or, in other words, that space of land

between high and low water mark. Har-
grave, St. Tr. 12; Shively v. Bowlby, 152 u'.

S. 1, 14 Sup. Ct. 548, 38 L. Ed. 331; Bell v.

Gough, 23 N. J. L. 624 ; Cutts v. Hussey, 15

Me. 237; 4 De G. M. & G. 206; Mather v.

Chapman, 40 Conn. 382, 16 Am. Eep. 51, n

;

Hathaway v. Wilson, 123 Mass. 361 ; Galves-
ton V. Menard, 23 Tex. 358; I^jng Beach
Land & W. Co. v. Richardson, 70 Cal. 206, 11
Pac. 695; Martin v. O'Brien, 34 Miss. 21.

See Tide ; Tide-Water. In a deed, sea-

shore is equivalent in its strict legal sense to

foreshore and means the land between me-
dium high and low water mark ; [1905] 2 Ch.
164.

At common law, the sea-shore, in Eng-
land, belongs to the crown; in this country,
to the state; 3 Kent 347; 27 E. L. & E. 242;
Storer v. Freeman, 6 Mass. 435, 4 Am. Dec.

155; Com. v. Charlestown, 1 Pick. (Mass.)

180, 11 Am. Dec. 161 ; Brookhaven's Trustees
V. Strong, 60 N. Y. 56; Pollard's Lessee v.

Hagan, 3 How. (U. S.) 221, 11 L. Ed. 565;
Bell V. GOugh, 23 N. J. L. 624. In England,
the sovereign Is not the absolute proprietor,

but holds the sea-shore subject to the public

rights of navigation and fishery; and if he
grants it to an individual, his grantee takes

subject to the same rights ; Phear, Rights of

Wiater 45; Ang. Tide-Wat. 21. So in this

country it has been held that the rights of

fishery and navigation remain unimpaired
by the grant of lands covered by navigable
water; Wilson v. Inloes, 6 Gill (Md.) 121.

But the power of the states, unlike that of

the crown, Is absolute except In so far as It

is controlled by the federal constitution

;

Ang. Tide-Wat 59. The states, therefore,

may regulate the use of their shores and the

fisheries thereon, provided such regulations

do not interfere with the laws of congress

;

Corfield v. Coryell, 4 Wash. C. C. 371, Fed.

Cas. No. 3230 ; Smith v. Maryland, 18 How.
(U. S.) 71, 15 L. Ed. 269 ; Townsend v. Brown,
24 N. J. L. 80; Wilson v. Black-Bird Creek
Marsh Co., 2 Pet. (U. S.) 245, 7 L. Ed. 412.

And see Tide-Water ; River ; Fishery.

The public right of fishing includes shrimp-
ing and gathering all shell-fish or other fish

whose natural habitat is between high and
low water mark ; Peck v. Lockwood, 5 Day
(Conn.) 22; 2 B. & P. 472; Moore v. Griffin,

22 Me. 353.

In Massachusetts and Maine, by the col-

ony ordinance of 1641, and by usage arising

therefrom, the proprietors of the adjoining

land on bays and arms of the sea, and other

places where the tide ebbs and flows, own to

low water mark, subject to the public ease-

ment, and not exceeding one hundred yards

below high water mark; Sale v. Pratt, 19

Pick. (Mass.) 191; 3 Kent 429; Dane, Abr.

c. 68, a. 3, 4. It was a question whether this

ordinance extended to New Hampshire;
Nudd V. Hobbs, 17 N. H. 527. A description

of lands extending to the sea-sAore will not

include the shore Itself; Niles v. Patch, 13

Gray (Mass.) 257; Littlefield v. Maxwell, 31

Me. 134, 50 Am. Dec. 653.

A conveyance of a wharf has been held to

include flats in front of it: Doane v. Broad-

St Ass'n, 6 Mass. 332 ; Com. v. Alger, 7
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Cush. (Mass.) 66; and as an Incident sea

weed cast upon them is prima facie an appur-

tenant belonging to the owner of the soil;

East Hampton v. Kirk, 6 Hun (N. T.) 25T;

Philllpps V. Rhodes, 7 Mete. (Mass.) 322. See
Lake; Wharf.

See an article by Frederic B. Ck)Udert in

Col. L. Rev. (March, 1909), reviewing the cases.

An owner of land bounded by the sea has a

private right of access thereto for the pur-

pose of navigation, and this, even when the

foreshore is left bare by the tide ; [1906] Ir.

R. Ch. Div. 519.

By the Roman law, the shore included the

land as far as the greatest wave extended
in winter; est autem littus mflris quatenus
hibernus fluctus maximus emcurrit. Inst. 1.

2, t. 1, s. 3. Littus puhlioum est eatenus qua
maxime fluctus exwstuat. .Dig. 50. 16. 112.

The Civil Code of Louisiana seems to have
followed the law of the Institutes and the

Digest ; for it enacts, art. 442, that the "sea-

shore is that space of land over which the

waters of the sea are spread in the highest
water during the winter season."

See 5 Rob. 182 ; Dougl. 425 ; 2 RoUe, Abr.

170 ; Dy. 326 ; 5 Co. 107 ; Bacon, Abr. Courts

of Admvralty (A) ; Mobile v. Eslava, 16 Pet.

(U. S.) 234, 10 L. Ed. 948 ; Martin v. Waddell,
16 Pet. (U. S.) 367, 10 L. Ed. 997; 5 M. &
W. 327; Moore v. Griffin, 22 Me. 350; Coul.

& F. Waters ; Hale's De Jure Maris, given in
full in Hale, Sea Sh. and for the most part
in Mather v. Chapman, 40 Conn. 382, 16 Am.
Rep. 54; Foeeshoee.

SEA WEED. A species of grass which
grows In the sea. When cast upon land, it

belongs to the owner of the land adjoining

the sea-shore, upon the grounds that it in-

creases gradually, that it is useful as manure
and a protection to the ground, and that it is

some compensation for the encroachment of

the sea upon the land ; 3 B. & Ad. 967

;

Emans v. TurnbuU, 2 Johns. (N. Y.) 313, 3
Am. Dec. 427. See Rogers v. Judd, 5 Vt. 223,

26 Am. Dec. 299 ; Hall v. Lawrence, 2 R. I.

218, 57 Am. Dec. 715. But when cast upon the

shore between high and low water mark it

belongs to the public and may be lawfully

appropriated by any person ; Mather v. Chap-
man, 40 Conn. 382, 16 Am. Rep. 54. See Ai,
LTJVION.

SEAL. An impression uiwn wax, wafer,

or some other tenacious substance capable of

being impressed. Warren v. Lynch, 5 Johns.

(N. Y.) 239; 4 Kent 452. It does not seem
necessary that an impression be made; 6 C.

P. 411.

Lord Coke defines a seal to be wax, with

an impression. 3 Inst. 169. "Sigillum," says

he, "est cera impressa, quia cera sine im-

pressione non est sigillum." The definition

given' above is the common-law definition of

a seal ; Perkins 129, 134 ; Brooke, Abr. Faits

17, 30; 2 Leon. 21; Warren v. Lynch, 5

Johns. (N. Y.) 239 ; Mill Dam Foundery v,

Hovey, 21 Pick. (Mass.) 417; but any other

material besides wax may be used ; Tasker v.

Bartlett, 5 Cush. (Mass.) 359.

Merlin defines a seal to be a plate of met-

al with a flat surface, on which is engraved

the arms of a prince or nation, or private

individual, or other device with which an im-

pression may be made on wax or other sub-

stance, on pai)er or parchment, in order to

authenticate them; the impression thus

made is also called a seal ; Rfipert. mot
Sceau; Kershaw's Bx'rs v. Whitaker, 3 Mo-

Cord (S. C.) 583 ; Biery v. Haines, 5 Whart.

(Pa.) 563.

Where the seal of a public officer does not

contain the name of the state, but it is writ-

ten in a blank left for that name, a verifica-

tion authenticated by such a seal is insuffi-

cient ; Oelbermann v. Ide, 93 Wis. 669, 68 N.

W. 393, 57 Am. St. Rep. 947.

The seal came from the Frankish kings;

its use was confined to ijounts and bishops;

a man of lower degree could execute his bond
by carrying it before his lord and having him
affix his seal. Before the end of the 13th

century the free and lawful man usually had
a seal. 2 Poll. & Maitl. 223. See, also, Add.
Oontr. 6.

A person may adopt any seal as his own, or

anything in place of a seal; In re Thomas,
35 Fed. 337; it is not necessarily of any par-

ticular form or figure, and may consist. of

an outline without an enclosure, or of a single

dash or flourish of the pen; and its precise

form in each case depends wholly upon the

taste or fancy of the person who makes it;

Appeal of Hacker, 121 Pa. 192, 15 AO. 500,

1 Ia R. A. 861.

In many states, a scroll or similar device

may constitute a valid seal; California, Con-
necticut, Florida, Illinois, Indiana, Michigan,

Minnesota, Missouri, New Jersey, New Mexi-
co, Oregon, Pennsylvania, Virginia, West Vir-

ginia, and Wisconsin. In several states the

distinction between sealed and unsealed in-
'

struments Is abolished ; Arkansas, Califor-

nia, North Dakota, South Dakota, Mississippi,

Indiana, Kentucky, and Tennessee. The use

of ,seals by private persons is unnecessary in

Arizona, Colorado, Idaho, Iowa, Kansas, Mis-
sissippi, Nebraska, Nevada, Ohio, Tennessee,

Utah, and Washington. In some states offi-

cial or corporate seals may be impressed on

the paper itself; California, Connecticut,

Dakota, Kansas, New York, Rhode Island,

and Virginia. By U. S. R. S. § 6, an impres-

sion on the paper of any common process or

instrument is sufficient.

When a seal is affixed to an instrument
it makes it a specialty, and consideration is

presumed; 2 Bla. Com. 446; Storm v. U. S.,

94 U. S. 76, 24 L. Ed. 42; but the presump-
tion does not extend to contracts in restraint

of trade where actual consideration is want-
ing ; 3 Bing. 327 ; or where the real consid-

eration was illegal; Whart. Contr. § 495;
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but where the distinction between sealed and
Unsealed instruments is abolished by statute,

any failure of consideration may be shown

;

Williams v. Haines, 27 la. 251, 1 Am. Rep.
268; Carter v. Doe, 21 Ala. 88. One seal may
serve for a number of signers ; 36 Am. Dec.
511 ; although the contrary was held in Cres-

well's Lessee v. LaWson, 7 «ill & J. (Md.)
248; State v. Humbird, 54 Md. 327.

When an instrument concludes with the

words, "witness our hands and seals," and is

signed by two persons, with only one seal, the
jury may infer from the face of the paper
that the person who signed last adopted the

seal of the first; Bowman v. Kobb, 6 Pa. 302.

It is said the burden is upon a party to

prove the adoption of another's seal ; aijd the

question of the adoption of a seal has been
held to be for the jury; Yarborough v.

Monday, 14 N. C. 420. The same contract
may be the specialty of one and the parol
agreement of another party to it; Bameff v.

Preston, 20 111. 389; whether a mark or

character is a seal depends upon the inten-

tion of the executant, as shown by the paper;
Jacksonville R. & Nav. Co. v. Hooper, 160 U.
S. 514, 16 Sup. Ct 379, 40 L. Ed. 515.

Whether an instrument be under seal or

not is a question of law, to be solved by in-

spection; Duncan v. Duncan, 1 Watts (Pa.)

325.

It is not necessary to recite in a deed that

it is- under seal; Frevall v. Fitch, 5 Whart
(Pa.) 325, 34 Am. Dee. 558 ; Richardson v.

Scott River W. & M. Co., 22 Cal. 157 ; Eames
V. Preston, 20 111. 389 ; although the contrary
is held in Virginia and Alabama ; Baird v.

Blaigrove, 1 Wash. (Va.) 170; Carter & Car-

ter V. Penn, 4 Ala. 140, and is recognized in

New Jersey; Corlies v. Vannote, 16 N. J.

D. 324; and in many jurisdictions, conclu-

sions are expressed as to what language
in an instrument is a recognition of the
seal, it being held that the use of the tech-

nical language of specialties Is sufficient;

Lindsay & Atkinson v. State, 15 Ala. 43; Van
Santwood v. Sandford, 12 Johns. (N. Y.) 197

;

or if the fact of the seal appears in the attes-

tation clause ; Burton v. Le Roy, 5 Sawy.
510, Fed. Cas. No. 2,217.'

A recital in a bond that it is under seal

estops the obligor from denying that it was a

sealed instrument; Metropolitan Life Ins. Co.

V. Bender, 124 N. Y. 49, 26 N. E. 345, 11 L.

R. A. 708.

Though a contract indicates an intention to

contract under seal, if not sealed, it is a Simple

contract; Simpson v. Ritchie, 110 Me. 299,

86 Atl. 124.

Where an ancient document (an exemplifi-

cation of a report of commissioners appointed

to fix municipal limits) has a slip for a seal

and no seal, it will be presumed that a seal

was once there; 2 M. & Rob. 140; 1 Lewis's

Gr. Bvid. | 144.

The word "seal" written or printed within

a scroll is held to be a sufficient seal; Hud-

son V. Poindexter, 42 Miss. 304; Miller v.

Binder, 28 Pa. 489 ; Jackson v. Life Ins. Co., ,

233 111. 161, 84 N. E. 198; contra, Jenkins
V. Hurt's Com'rs., 2 Rand. (Va.) 446; Merritt
V. Cornell, 1 B. D. Smith (N. Y.) 335. A re-

cital in an instrument that it is sealed, will

not make it a specialty; ChUton v. People,

66 111. 501 ; Boothbay v. Giles, 68 Me. 160.

An executory contract under seal, ignorant-

ly made in pursuance of a parol authority,

will be sufficient to maintain an action, the

seal being disregarded as mere excess; Jones
V. Horner, 60 Pa. 214.

Where a corporation executed a promis-

so.ry note, payable to the order of its presi-

dent, jSLttacbijig thereto, before delivery, its

corporate seal, it was held that the note was
not a negotiable note under the law merchant,

but was a specialty ; Coe v. R. Co., 8 Fed. 534.

The Uniform Negotiable Instrument Act pro-

vides otherwise. The affixing of his private

seal by a corporate officer to a contract of the

corporation binds the latter only by simple

contract ; Bank of the Metropolis v. Guttsch-

lick, 14 'Pet. (U. S.) 19, 10 L. Ed. 385.

In the absence of evidence it vyill be pre-

sumed that the seal of a corporation attached

to an instrument was attached by authority

;

4 Leg. & Ins. Rep. 107, per Sharswood, J.;

where an instrument is executed on behalf

of the corporation and is signed by Its agent,

with the common seal attached, it will be pre-

sumed, on proof of the signature, that the

seal was intended as that of the corporation;

Penn Natural Gas. Co. v. Cook, 123 pa. 170,

16 Atl. 762 ; it is prima facie evidence that it

was attached by corporate authority ; Kirk-

patrick v. Milling & Export Co., 135 Fed. 144;

it is presumed to be such corporate seal as

it purports to be; Boyce v. Gas Coal Co., 37

W. Va. 73, 16 S. B. 501; the seal Is prima

fade evidence that a contract has been duly

entered into. It may be affixed by a less

number than was competent to enter into the

contract, provided it was done by a legal quo-

rum ;,B. & D. Turnpike Road v. Myers, 6 S.

& R. (Pa.) 12, 9 Am. Dec. 402, per Gibson,

C. J.

The seal of a foreign corporation (the city

of London, attached to a proof of a deed be-

fore the Lord Mayor) must be proved; Chew
V. Keck, 4 Rawle (Pa.) 163.

Where an affidavit in foreign attachment

was sworn to before a mayor in another

state, who attached the seal of the city, it was
held that proof of the seal was not neces-

sary; Woods V. Watkins, 40 Pae. 458.

The public seal of a foreign state proves

itself; U. S. v. Johns, 4 Dall. (U. S.) 416, 1

L. Ed. 888; and public acts, decrees, and
judgments exemplified under this seal are

received as true and genuine; Griswold v.

Pitcairn, 2 Conn. 85; Lincoln v. Battelle, 6

Wend. (N. Y.) 475. But to entitle its seal

to such authority the foreign state must
have been acknowledged by the government

within whose jurisdiction the forum is lo-
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cated ; XJ. S. v. Palmer, 3 Wheat. (TJ. S.) 610,

i L. Ed. 471; 9 Ves. 347.

While an action of covenant will lie on

an unsealed Instrument in the state where
executed, it will not lie In the state requir-

ing a sealed Instrument to support such

action ; Bank of U. S. v. Donnally, 8 Pet. (U.

S.) 362, 8 L. Ed. 974; nor is the rule dif-

ferent where, by the le^ loci contractus, a

scroll or other device is recognized as a

seal, but is not in thfe state of the forum;

Prentice v. Zane, 8 How. (U. S.) 471, 12 L.

Ed. 1160. Whether any seal is required upon

a protest of a bill of exchange is determined

by the lex tod contractus ; Pierce v. Indseth,

106 U. S. 546, 1 Sup. Ct. ^18, 27 L. Ed. 254.

A scroll does not amount to a seal of office;

Hendrix v. Boggs, 15 Neb. 470, 20 N. W. 28

;

or a corporate seal; Bates v. E. Co., 10

Allen (Mass.) 251.

The absence of a seal from a writ of at-

tachment does not invalidate the writ, it

being in a new county and not yet provided

with one; Wehrman v. OonkUn, 155 U. S.

329, 15 Sup. Ct. 129, 39 L. Ed. 167.

The seal of a notary public is taken judi-

cial notice of the world over: 2 Esp. 700;

Browne v. Bank, 6 S. & R. (Pa.) 484, 9 Am.
Dec. 463; Chanoine v. Fowler, 3 Wend. (N.

T.) 173; Porter v. Judson, 1 Gray (Mass.)

175. Judicial notice Is taken of the seals

of superior courts; Com. Dig. Evidence (A

2) ; not so of foreign courts ; 3 East 221

;

except admiralty or marine courts; Church
V. Hubbart, 2 Cra. (U. S.) 187, 2 L. Ed. 249

;

Thompson v. Stewart, 3 Conn. 171, 8 Am.
Dec. 168. See Story, Confl. Laws § 643,

In Louisiana and other civil-law jurisdic-

tions the effects of a deceased person are

taken into public custody by being sealed,

and the details of the action of officials in

connection therewith are carefully regulated

by statute.

See Cooper v. Kankin, 5 Binn. (Pa.) 613,

for some interesting history, and a sugges-

tion that the use of seals by persons be abol-

ished by law.

See Bull; Pbivt Seal; Seal of the
United States; Scroll.

SEAL DAYS. In English Practice. Motion

days in the court of chancery, so called be-

cause every motion had to be stamped with

the seal, which did not lie in court in the

ordinary sittings out of term. Whart. Diet.

SEAL FISHERIES. The controversy con-

cerning the sealing interest in Bering sea be-

tween the United States and Great Britain

has involved an elaborate discussion with

respect to the characteristics and habits of

the seals, and the question whether their cus-

tom of going in herds through the open sea

to certain islands at stated periods of the

year for breeding purposes, made them the

lawful prey of any captor, or whether the

United States could assert over them a prop-

erty right growing out of the fact that un-

questionably the home of the animal was in

the territory of the United States. This sub-

ject occupied the attention of the Paris tri-

bunal under the treaty for the settlement of

claims growing out of the seizure of vessels

engaged in the seal fishery. The discussions

were of great interest arid extended to the

general question so much mooted by writers

on the subject, whether international law had

any real basis other than the mere consent

of nations to specific propositions. That par-

ticular controversy was decided against the

United States and the proceedings may be

referred to for information on the subject.

See International Law.
Rev. St. § 1956 (as amended April 21,

1910) prohibits the killing within the lim-

its of Alaska or its waters of fur seals

and various other fur-bearing animals under

penalty of fine or imprisonment, or both, and

forfeiture of vessels found engaged in vio-

lating the section, but power is given to the

secretary of commerce to make regulations

authorizing the killing of such animals.

By the act of April 21, 1910, the kllUng of

fur seals shall be exercised by officers, agents

or employees of the United States or natives

of Pribilof Islands acting imder them and by
no other person. Only males shall be killed

and only ninety-flve per cent, of three year

old males killed in any one year. The skins

are to be sold by the government. These is-

lands are declared a special reservation, on
which landing is forbidden except for un-

avoidable cause. Killing shall not be done
by firearms. It is unlawful to kill any fe-

male seal or any seal less than one year old

;

and to kill any seal in the waters adjacent

to the Pribilof Islands, or on the beaches or

cliffs where they haul up. No citizen of the

United States or person owing obedience to

its laws, nor any person belonging to or on
board a United States vessel, shall kill or

hunt fur seals in the waters of the Pacific

Ocean, whether In the territorial waters of

the United States or in the open sea.

The act of congress of August 24, 1912, re-

citing a convention with Great Britain, Japan
and Russia, provides that no United States

citizen or person owing obedience to its laws
shall kill or capture seals more than three

miles from the coast line of any United

States territory, excepting the aborigines

when fishing in canoes or undecked boats

manned by not more than five such. Killing

seals on Pribilof Island is forbidden for five

years. Pelagic sealing Is defined as meaning
the killing, capturing, or pursuing in any
manner fur seals while the same are in the

water.

It has been held by United States courts

that the waters of Bering sea are those with-

in the three-mile zone from Alaska: La Nin-

fa, 75 Fed. 518, 21 C. 0. A. 434 ; In re Coop-
er, 143 U. S. 472, 12 Sup. Ct. 453, 36 L. Ed.

232. R. S. § 1956 is violated though the ani-

mals are taken by boats sent out to a dis-
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tance from the vessel seized; Tlie Alexan-
der, 60 Fed. 914. See The James 6. Swan, 50
id. 108. A vessel Is liable to forfeiture if her
boats take seals within the prohibited zone
though she does not go there;. U. S. v. The
Jane Gray, 77 Fed. 908, under act of 1894.

See Fishery.

SEAL OFFICE. In English Practice. The
office at which certain judicial writs are
sealed with the prerogative seal, and without
which they are of no authority. The officer

whose duty It is to seal such writs Is called

"sealer of writs."

SEAL OF THE UNITED STATES. The
seal used by the United States In congress

assembled shall be the seal of the United
States, viz.: Aems, paleways of thirteen

pieces argent and gules ; a chief azure ; the

escutcheon on the breast of the American
eagle dlsplayer proper, holding In his dex-
ter talon an olive-branch, and In his sinister

a bundle of thirteen arrows, all proper, and
In his beak a scroll, inscribed with this mot-
to, "E pluribus unum." For the Cbest: over
the head of the eagle which appears above
the escutcheon, a glory, or breaking through
a cloud, proper, and surrounding thirteen
stars, forming a constellation argent on an
azure field. Reveksb, a pyramid unfinished.
In the zenith, an eye In a triangle, surround-
ed with a glory proper: over the eye, these
words, "Annuit cceptis." On the base of the
pyramid, the numerical letters MDCCLXXVI;
and underneath, the following motto: "No-
VU8 ordo sectorum." Resolution of Con-
gress, June 20, 1782 ; R. S. § 1793. See Mar-
bury V. Madison (U. S.) 1 Cra. 158, 2 L. Ed.
60. It is In the custody of the secretary of

state; R. S. § 1794.

The various departments and courts have
each their own seal as provided by the Re-
vised Statutes and the Judicial Code.

SEAL-PAPER. A document Issued by the

lord chancellor previously to the commence-
ment of the sittings, detailing the business to

be done for each day In his court, and in

the courts of the lords justices and vice-chan-

cellors. The master of the rolls In like man-
ner issued a seal-paper in respect to the

business to be heard before him. Sm. Ch.

Pr. 9.

SEALED AND DELIVERED. The com-
mon formula of attestation of deeds and oth-

er instruments, written immediately over the

witnesses' names.

SEALER. An officer In chancery who seal-

ed the writs and instruments.

SEALING A VERDICT. The putting a

verdict in writing, and placing it In an enve-

lope, which Is sealed. To relieve jurors aft-

er they have agreed. It is not unusual for

the counsel to agree that the jury shall seal

their verdict and then separate. Whep the

court is again In session, the jury come In

and give their verdict in all respects as if it

had not been sealed; and a juror may dis-

sent from It if since the sealing he has hon-
estly changed his mind ; SutllfC v. Gilbert,

8 Ohio, 405 ; Cook v. Scott, 1 Gilm. (111.) 333.

A sealed verdict of guilty on certain counts
of an indictment, without any finding as to

the other counts, is held not to be Invalidated

by permitting the jury, after the verdict is

opened, but before it is recorded, to amend it

by adding not guilty as to the others ; Hech-
ter v. Maryland, 94 Md. 429, 50 Atl. 1041, 56
L. R. A. 457.

SEAMAN. A sailor; a mariner; one
whose business Is navigation. 2 Boulay-Pa-
ty, Dr. Com. 232; Laws of Oleron, art. 7;

Laws of Wisby, art. 19; Bened. Adm. 277.

The term seamen. In its most enlarged
sense, Includes the captain as well as other

persons of the crew ; In a more confined sig-

nification, it extends only to the common
sailors ; 3 Pardessus, n. 667. But the mate

;

Atkyns v. Burrows, 1 Pet. Adm. 246, Fed.
Gas. No. 618; the cook and steward; Black v.

The Louisiana, 2 Pet. Adm. 268, Fed. Cas.

No. 1,461; and engineers, clerks, carpenters,

firemen, deck-hands, porters, and chamber-
maids, on passenger-steamers, when necessa-

ry for the service of the ship; 1 Conkl.

Adm. 107 ; 2 Pars. Marlt. Law 582 ; are con-

sidered, as to their rights to sue In the ad-

miralty, as common seamen; and persons

employed on board of steamboats and light-

ers engaged in trade or commerce on tide-wa-

ter are within the admiralty jurisdiction;

while those employed In ferry-boats are not

;

Smith V. The Pekin, Gilp. 203, Fed. Cas. No.

13,090. Persons who do not contribute their

aid in navigating the vessel or to Its preser-

vation in the course of their occupation, as

musicians, are not to be considered as sea-

men with a right to sue In the admiralty for

their wages; Trainer v. The Superior, Gilp.

516, Fed. Cas. No. 14,136. Persons employed
upon a flat boat with an engine erected

thereon, mainly employed In constructing

bulkheads and to assist In moving materials

to and fro, are to be regarded as rendering

maritime services, so as to give them a Uen
on the vessel for their wages; Lawrence v.

Flatboat, 84 Fed. 200. One who brings a ves-

sel to her home port, and lays. her up there

i. e. anchors her out of the channel, pumps
her out, dries her sails, sees to her fasten-

ings, and renders other services usually perr

formed by mariners. Is entitled to a lien for

his compensation ; The Hattie Thomas, 59

Fed. 297. See Lien.

Seamen In the merchant-vessels are requir-

ed to enter into a contract in writing, com-

monly called shipping articles, which see.

This contract being entered into, they are

bound, under severe penalties, to render

themselves on board the vessel according to

the agreement ; they are not at liberty to

leave the ship without the consent of the

captain or coiamandlng officer ; and for such
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absence, when less than forty-eight hours,

they forfeit three days' wages for every day
of absence; and when the absence is more
than forty-eight hours at one time, they for-

feit all the wages due to them, and all their

goods and chattels which were on board the

vessel, or in any store where they may have
been lodged at the time of their desertion,

to the use of the owners of the vessel ; and
they are liable for damages for hiring other

hands. They may be imprisoned for desei"-

tion until the ship is ready to sail.

A consular officer of the United States may
discharge a seaman on the application of

the master, for any cause sanctioned by the
usages and principles of maritime law, as
recognized in the United States, on the pay-
ment of the wages then earned ; and all

claims for wages for the remainder of the
voyage is thereby cut ofC and barred; The
T. F. Oakes, 36 Fed. 442.

On board, a seaman is bound to do his du-
ty to the utmost of his ability; and when
his services are required for extraordinary
exerlions, either in consequence of the death
of other seamen or on account of unforeseen
perils, he is not entitled to an increase in

wages, although it may have been promised
to him ; 2 Camp. 317 ; The Potomac, 72 Fed.

535, 19 C. C. A. 151, 38 U. S. App. 219. For
disobedience he could formerly be imprison-

ed or punished with stripes ; but the correc-

tion must be reasonable; U. S. v. Freeman,
4 Mas. 508, Fed. Gas. No. 15,162 ; Hempstead
V. Bird, 2 Day (Conn.) 294; U. S. v. Wick-
ham, 1 Wash. C. C. 316, Fed. Cas. No. 16,-

689; but see Cobrection; Assault; Bat-
tery; and, for just cause, may be put ashore
in a foreign country; Relf v. The Maria, 1

Pet. Adm. 186, Fed. Gas. No. 11,692; 2 East
145. By act of congress, Sept. 28, 1850, it is

provided that flogging in the navy and on
board of vessels of commerce be abolished.

And this prohibits corporal punishment by
stripes inflicted with a cat, and any punish-
ment which in substance amounts thereto

;

U. S. V. Cutler, 1 Curt. C. C. 501, Fed. Cas.

No. 14,910. See The General Rucker, 35 Fed.
152. A master may punish a seaman who re-

fuses to do his duty, and may, if he is incor-

rigible, discharge him, confine him, or de-

prive him of privileges; but forfeiture of
wages cannot be superadded to corporal pun-
ishment, and it is not within the ordinary
powers of a master to imprison a sailor on
shore; The Stacey Clarke, 54 Fed. 533.

Seamen are entitled to their wages, of
which one-third is due at every port at which
the vessel shall unlade and deliver her cargo
before the voyage be ended ; and at the end
of the voyage an easy and speedy remedy
is given them to recover all unpaid wages.
When taken sick, a seaman is entitled to

medical advice and aid at the expense of the
ship, such expense being considered in the
nature of additional wages and as constitut-

ing a just remuneration for his labor and

services; Harden v. Gordon, 2 Mas. 541,

Fed. Cas. No. 6,047; Raymond v. The Ella

S. Thayer, 40 Fed. 904. In case of sickness

preventing a performance of duty, If the

malady be not occasioned by the mariner's

malconduct, the full wages are payable;

and if a sailor dies on the voyage, his heirs

shall have his full wages; Highland v. The
Harriet G. Kerlln, 41 Fed. 224.

The right of seamen to wages is founded

not in the shipping articles, but in the serv-

ices performed; Mahoon v. The Glocester,

Bee 395, Fed. Cas. No. 8,970 ; and to recover

such wages the seaman has a triple remedy,

—against the vessel, the owner, and the mas-

ter; Bronde v. Haven, Gilp. 592, Fed. Cas.

No. 1,924 ; Carey v. The Kitty, Bee 254, Fed.

Gas. No. 2,401. But he cannot claim wages

to the end of the voyage when he has ob-

tained his discharge at his own solicitation

and against the advice and even against the

expostulation of the master; Raymond v.

The Ella S. Thayer, 40 Fed. 903. The legis-

lation of most maritime countries, ancient

and modern, established that the contract

of a seaman always involved, to a certain ex-

tent, the surrender of his personal liberty

during the life of the contract, and the neces-

sities, and perhaps the safety, of navigation

have called into existence legislation, by near-

ly all maritime nations, for the purpose of

securing the personal attendance of the
crew on board and for their criminal punish-

ment for their desertion or absence without
leave; and it is, therefore, a natural and
equitable result that the expenses of their

confinement and the wages of their substi-

tutes whilst they are refusing to work should

be deducted from their wages; The W. F.

Babcock, 85 Fed. 978, 29 C. C. A. 514. In
cases of desertion of seamen, the proper ex-

penses for their arrest and detention, and
the cost of supplying substitutes whilst so
detained, and also the cost of any damage
to property by them, may be deducted from
their wages; id.

When destitute in foreign ports, Ameri-
can consuls and commercial agents are re-

quired to provide for them and for their

passage to some port of the United States,

in a reasonable manner, at the expense of

the United States; and American vessels

are bound to take such seamen on board at

the request of the consul. See R. S. §5 4577-
4579, as amended 1884 and 1886; Seamen's
Fund.
The arrest and return to their ships of

deserting foreign seamen is required by the

treaty with Russia and other treaties;

whether, in the absence of a treaty, the

courts have such power, is not decided:

Tucker v. Alexandrofl!, 183 U. S. 424, 22 Sup.

Gt. 195, 46 L. Ed. 264. That they have not,

see Moore, Extrad. § 408 ; 6 Op. A. G. 209.

A seaman is one of the crew of a merchant
vessel from the time he signs the shipping
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articles ; of a man of war, as soon as lie is de-

tailed to her service; Tucker v. AlexandrofE,

183 U. S. 424, 22 Sup;. Ct. 195, 46 L. Ed. 264.

An alien enlisting as one of the crew of

an American ship becomes a temporary sub-

ject of the United States so as to bring him
within the jurisdiction of a United States

consular tribunal in respect of an offence

committed by him on board ship; In re Ross,

140 U. S. 453, 11 Sup.Ot. 897, 35 U Ed. 581.

So a German serving as a seaman on a
Swedish ship becomes, for all purposes in re-

lation to that ship, a Swedish subject; Ha-
waii V. Mankichi, 190. U. S. 216, 23 Sup. Ct.

787, 47 L. Ed. 1016.

If a seaman is seriously injured and re-

quires medical attendance within a reason-

able distance of a port it is ; the master's

duty to go there but not in every instance;

The Iroguois, 194 U. S. 240, 24 Sup. Ct. 640;

48 L. Ed. 955.

Where a seaman on a whaling voyage per-

formed extra labor in connection with a trad-

ing venture carried on without his previous
knowledge, he is entitled to the same share

in the profits as his lay in the catch; Lopes
V. Luce, 1 84 Fed. 465.

If the return of a whaling ship is unduly
delayed, a seaman is allowed for his time
and expenses in return, over and above his

lay; The William Martin, 1 Spr. 564, Fed.
Gas. No. 17,698.

Seamen on a whaler have no property in

the oil; they may take their lay in kind, or
get it in the cash value of the oil at the port

of, delivery ; Bourne v. Smith, 1 Lowell, 547,

Fed. Cas. No. 1,701. Seamen on a mackerel
fishing vessel are not part owners of the
catch ; Lewis v. Chadbourne, 54 Me. 484, 92
Am. Dec. 558.

Seamen in the public service are governed
by particular laws. See Navy ; Lien ; Mab-
ineb; Desebtion of a Seaman ; Ship; Pab-
TIES ; Lat.

SEARCH. An examination of a man's
house, premises, or person, for the purpose
of discovering proof of his guilt in relation

to some crime or misdemeanor of which he
is accused. See Search Warrant.
By act of March 2, 1799, s. 68, it is enacted

that every collector, naval officer, and survey-

or, or other person specially appointed by
either of them for that purpose, shall, if they

have reason to suspect the concealment of

merchandise, in any place, have full power
and authority to enter any ship or vessel or

any dwelling house in the daytime, upon a

warrant obtained on application from any
justice of the peace, etc., or any federal dis-

trict judge or commissioner, to search for

goods forfeited for non-payment of duties

;

R. S. § 3066, as amended April 25, 1882.

In England a prisoner arrested for an
indictable offence may be searched for the

purpose .of finding, upon .him any. property

which will afford material evidence for the
prosecution or any weapon or instrument
which might be, used for the purpose of es-

cape or of inflicting Injury on himself or
others. There does not appear to be any au-
thority permitting the search of prisoners for

other purposes than the above, and there
have been cases in which the court has di-

rected property taken from an unconvicted
person and not necessary to be used for the
purpose of evidence, to be returned to him.
It is said that money not connected with the
ofCence charged should not be taken from a
prisoner. Women should be employed to

search female prisoners. The person's lodg-

ings and effects may also be searched. In
England special statutory provisions as to

searching are made in the case of numerous
specified crimes; see Haycraft, Ex. Pow. in
Rel. to Crime,

j

Where one was fined for drunkenness and
the mayor, as a committing magistrate, found
certain money on his person and applied it,

against his protest, to the payment of the
fine, and the prisoner insisted upon his right

to accept imprisonment in place of a fine, it

was held that the mayor was justified ; jMc-

Cann v. Barr, 19 Pa. Co. Ct R. 669.

Officers making arrests may seize articles

on a prisoner and retain them for the pur-

poses of evidence against him, though they

belong to other parties; 36 Wash. L. Rep.

421. See Peisoneb.
An English act (1897) provides that po-

lice magistrates may order the return of

such articles, or, if not claimed, may make
such order as to their disposal as they deem
proper.

See Search Warrant; Search, Right of.

In Practice. An examination made in the

proper lien office for mortgages, liens, judg-

ments, or other incumbrances against real

estate. The certificate given by the officer as

to the result of such examination is also

called a search. See Recobd; Judgment;
Lien.

SEARCH, RIGHT OF. In International

Law. In time of peace. The right of a pub-

lic vessel to visit and search private vessels

for the purpose of investigating their char-

acter. Within the territorial waters of a

state it may be exercised by the public ves-

sels of said state for the enforcement of

revenue and other domestic laws. As it is

a police measure it cannot, apart from treaty

stipulations, be exercised upon the high seas,

except after pursuit of an offending vessel

which has escaped from the territorial wa-

ters of the state, and by public vessels gen-

erally where there is a well grounded sus-

picion of piracy (q. v.).

The right of visit and search was long a

subject of controversy between the United

States and Great Britai?i in connection with

the suppression of the slave trade.. .Great
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Britain claimed that there was a distinction

between the right of visit (<?. I'O and the
right of search, and that while the latter

was strictly a belligerent right, the former
might be exercised in time of peace for the

purpose of ascertaining the nationality of

suspected vessels. The United States held
that the right of visit on the high seas was
necessarily associated with the right of
search and had no meaning apart from it,

and that neither could be exercised in time
of peace except under treaty. Finally, by
the treaty of 1862, the two countries agreed
to permit a reciprocal right of search within

a specified zone. A similar agreement had
previously been entered into, in 1841, be-

tween five of the great powers, and the right

is now embodied in article 22 of the general

act concluded between the great powers in

1890.

In time of war. The right of a belligerent

to visit and search neutral merchant vessels.

It is exercised, first, as an incident to the
belligerent right to capture, upon the high
seas, private property of enemy subjects.

In the case of The Maria, 1 C. Rob. 340,

Lord StoweU held that the "right is so clear

in principle, that no man can deny it who ad-
mits the legality of maritime capture, be-

cause if you are not at liberty to ascertain,

by such inquiry, whether there is property
that can legally be captured, it is impossible
to capture." Secondly, It is exercised as an
incident to the recognized belligerent right to

prevent the carriage of contraband (g. v.) by
neutral vessels to the enemy, and to punish
breaches of blockade. The Declaration of
London, of 1909, embodies (article 63) the
established rule that "forcible resistance to

the legitimate exercise of the right of stop-

page, search, and capture, involves in all

cases the condemnation of the vessel;" but
mere flight does not constitute resistance.

In making the search the ship's papers are
first examined, and if anything suspicious
appear in them, the ship and cargo may
be examined. If the ship's papers are
missing or are fraudulent the ship may be
captured.

' Neutral vessels sailing under convoy (q. v.)

of enemy war-ships have almost universally
been held subject to capture as resisting
search, though the principle was contested
by the United States in 1810; 2 Opp. 542.
The question whether sailing; under the
convoy of neutral war-ships confers exemp-
tion from search, has been one of long stand-
ing controversy. The British courts held
that neutral convoy was equivalent to resis-

tance to search; 1 C. Rob. 340; and this

doctrine was followed by Kent, Story, and
Wheaton in the United States, in spite of the
fact that between 1782 and 1800 the United
States had concluded treaties with several
continental powers stipulating exemption
from search under neutral convoy. Conti-

Bouv.—190

nental jurists held the contrary doctrine,,

which was recognized by the United States

in the Navy Regulations of 1876 and in the

Naval War Code of 1900 (article 30), and it is

now embodied in the provision of the

Declaration of London (article 61) that "neu-
tral vessels under convoy of war-ships of

their own nationality are exempt from
search," but this is- made conditional upon
evidence in writing from the commander of
the war-ship as to the character of the ves-

sels and their cargoes; 2 Opp. 533-545; Bon-
fils, §§ 586-593, 1589-1605.

Great Britain formerly claimed, as an in-

cident to the belligerent right of visit and
search, the right to effect the impressment
(q. V.) into her navy of British seamen found
on board the vessels of other nations on the
high seas. On the other hand, the United
States contended that the fact that the
vessels were American should be evidence
that the seamen on board were such. The
controversy, which was one of the causes
of the War of 1812, was definitely settled, on
the part of the United States, in 1842, when
Webster declared that the American govern-
ment was ready to protect the crew of every
"regulated documented American merchant
vessel ;" 2 Moore, §§ 317-320.

See Appboach.

SEARCH WARRANT. A warrant requir-
ing the oflicer to whom it is addressed to
search a house, or other place, therein spec-
ified, for property therein alleged to have
been stolen, and, if the same shall be found
upon such search, to bring the goods so
foimd, together with the body of the person
occupying the same, who is named, before the
justice or other officer granting the warrant,
or some other justice of the peace, or other
lawfully authorized oflicer.

It should be given under the hand and
seal of the justice, and dated.
The United States laws provide for the

search in the daytime only, by any custom-
house officer under a search warrant; R. S.

§ 3066, Ownership in some speciflc person
must be alleged in the information ; State v.

Intoxicating Liquors, 64 la. 300, 20 N. W.
445.

See Search.
The constitution of the United States,

Amendm. art 4, declares that "the right of
the people to be secure in their persons,
houses, papers, and effects against unreason-
able searches and seizures, shall not be vio-
lated ; and no warrants shall issue but upon
probable cause, supported by oath or affirma-
tion, and particularly describing the place
to be searched, and the person or thing to be
seized." See Sailly v. Smith, 11 Johns. (N.

Y.) 500; Ex parte Burford, 3 Cra. (U. S.)

448, 2 L. Ed. 495 ; Boyd v. U. S., 116 U. S.

616, 6 Sup. Ct. 524, 29 L. Ed. 746. This does
not apply to the states; Nat. Safe Dep. Co.
V. Stead, 232 U. S. 58, 34 ^up. Gt 209, 58 L.
Ed. .



SEARCH WARRANT 3026 SEARCH WARRANT

Originally search warrants were used al-

most exclusively for the discovery of stolen
property, but of late years their use has been
extended to searches for intoxicating liquors

;

State V. Whiskey, 54 N. H. 164 ; Com. v. In-

toxicating Liquors, 150 Mass. 164, 22 N. E.

628 ; gaming implements ; Com. v. Gaming
Implements, 119 id. 332 ; and the like. The
constitutional provision does not prevent the
Issue of search warrants for the seizure of

gambling paraphernalia and other illegal

matter; Adams v. New York, 192 U. S. 585,

24 Sup. Ct. 372, 48 L. Ed. 575 ; or the seizure

of articles and papers by internal revenue of-

ficers under a search warrant while making
a raid on defendant's place of business for

an alleged violation of the oleomargarine act

;

May V. U. S., 199 Fed. 53, 117 G. C. A. 431;

nor under Chinese exclusion proceedings;

Chin Wah v Colwell, 187 Fed. 592, 109 C. C.

A. 422 ; nor the seizure of infringing copies

of copyrighted articles or the use thereof as

evidence; American Tobacco Co. v. Werck-
meister, 207 U. S. 284, 28 Sup. Ct. 72, 52 L.

Ed. 208, 12 Ann. Cas. 595.

Hale, 2 PI. Cr. 149, recommends great cau-

tion in granting such warrants:

—

first, that

they be not granted without oath made before

a justice of a felony committed, and that the

complainant has probable cause to suspect
that the goods are in such a house or place,

and his reason for such suspicion; see 2

Wils. 283 ; 1 Dowl. & R. 97 : State v. Mann,
27 N. C. 45; Humes v. Taber, 1 R. I. 464;

second, that such warrants express that the

search shall be made in the daytime (but in

this country this limitation is not observed)

;

State V. Brennan's Liquors, 25 Conn. 278;

Com. V. Hinds, 145 Mass. 182, 13 N. E. 397

;

tJiird, that they ought to be directed to a
constable or other proper oflScer, and not

to a private person ; fourth, that they ought
to command the oflScer to bring the stolen

goods, and the person in whose custody they

are, before some justice of the peace. See 6

B. & C. 332 ; Stone v. Dana, 5 Mete. (Mass.)

98. They should designate the place to be

searched ; 1 M. & W. 255 ; Com. v. Dana, 2

Mete. (Mass.) 329; Bell v. Clapp, 10 Johns.

<N. T.) 263, 6 Am. Dec. 339.

The description "suspected place" is not

sufficient ; People v. Holcomb, 3 Parker, Cr.

R. (N. Y.) 656. It has been said that "the

description of the place to be searched should

be as certain in a warrant as would be neces-

sary in a deed to convey such place ;" Jones

V. Fletcher, 41 Me. 254. Trespass will not

lie against a party who has procured a search

warrant to search for stolen goods, if the

warrant be duly issued and regularly execut-

ed; Beaty v. Perkins, 6 Wend. (N. Y.) 382,

hut if the warrant itself shows that the mag-
istrate had no jurisdiction, the officer who
serves it will be a trespasser; 19 How. St.

Tr. 1029 ; State v. Mann, 27 N. C. 45. And
see Hayden v. Shed, 11 Mass. 500.

Search warrants are available only In pub-

lic prosecutions and not to enforce private
rights; Robinson v. Richardson, 13 Gray
(Mass.) 454, where it was said: "Even in

those cases, if we may rely on the authority of

Lord Coke, their legality was formerly doubt-

ed; and Lord Camden said that they crept

into the law by imperceptible practice. But
their legality has long been considered to be

established, on the ground of public neces-

sity ; because, without them, felons and oth-

er malefactors would escape detection." At
common law they were confined to places,

but it Is held that a search warrant may be

authorized by law for the person; Collins

V. Lean, 68 Cal. 284, 9 Pac. 173.

The constitution does not prevent the fed-

eral government from requiring ordinary and
reasonable tax returns such as are required

by the corporation tax law; Flint v. Stone

Tracy Co., 220 U. S. 107, 31 Sup. Ct 342, 55

L. Ed. 389, Ann. Cas. 1912B, 1312; nor the

issuing of process to require the attendance

and testimony of witnesses, the production

of books and papers etc. ; Interstate Com.
Com. V. Brimson, 154 U. S. 447, 155 U. S. 3,

14 Sup. Ct.,1125, 15 Sup. Ct. 19, 38 L. Ed.

1047, 39 L. Ed. 49; Interstate Com. Com. v.

Balrd, 194 U. S. 25, 24 Sup. Ct. 563, 48 L. Ed.

860; Hale v.Henkel. 201 U. S. 43, 73. 26 Sup.

Ct. 370, 50 L. Ed. 652 ; but a general suhpana
duces tecum, which Is too sweeping in its

terms, may constitute an unreasonable search

and seizure, and is equally Indefensible as a
search warrant would be, if couched in sim-

ilar terms ; Hale v. Henkel, 201 U. S. 76, 26

Sup. Ct. 370, 50 L. Ed. 652, citing Ex parte

Brown, 72 Mo. 83, 37 Am. Rep. 426; 4 Ves.

66; L. R. 2 Eq. 59. A statute requiring cor-

porations to produce their books and papers
for Investigation, even though they may have
been kept outside the state, does not amount
to an unreasonable search and seizure ; Ham-
mond Packing Co. v. Arkansas, 212 U. S. 322,

29 Sup. Ct. 370, 53 L. Ed. 530, 15 Ann. Cas.

645. The compulsory production of docu-

mentary evidence before the interstate com-
merce commission under the act does not in-

fringe against unreasonable searches and
seizures guaranteed by the fifth amendment,
since that act, as amended (1893), expressly
extends immunity from prosecution or for-

feiture of estate because of testimony given

in pursuance of the requirements of the law

;

Interst. Com. Com. v. Balrd, 194 D. S. 25, 24
Sup. Ct. 563, 48 L. Ed. 860.

The seizure of documents and all books
and papers of a defendant's firm, covering

their business of importers of silks, laces,

etc., was held improper; U. S. v. Mills, 185

Fed. 318. An act which provided for the Is-

sue of a search warrant upon the affidavit of

a manufacturer of beverages that he has rea-

son to believe, and does believe, that a per-

son, in violation of the act, is using any of

complainant's bottles, casks, etc., is unconsti-

tutional ; Llppman v. People, 175 111. 101, 51

N. E. 872 ; and where one searching for liq-
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uor under a search warrant, removed the

lath and plastering for a space two to four

feet around all the rooms on the lower floor

and left it for the owner to repair, it was
an Invasion of his rights ; Buckley v. Beau-
lieu, 104 Me. 56, 71 Atl. 70, 22 L. R. A. (N.

S.) 819; and so was taking away an iron

safe and breaking it open, the owner refus-

ing to open it till he had consulted his coun-

sel; Blackraar v. Nickerson, 188 Mass. 399,

74 N. E. 932; but breaking open the cellar

of a dwelling house after refusal of admis-

sion was held not illegal; Bell v. Clapp, 10

Johns. (N. r.) 263, 6 Am. Dec. 339; and so

was breaking and entering a railway depot

without first asking permission, there being

no one to admit the officer; Androscoggin
R. Co. v. Richards, 41 Me. 233.

When an engineer was indicted for causing

the death of persons killed by a boiler explo-

sion, entry on his employer's premises and
taking of the boiler and engine into custody

of the police was held to be an unconstitu-

tional search and seizure; Newberry v. Car-

penter, 107 Mich. 567, 65 N. W. 530, 31 L.

R. A. 163, 61 Am. St Rep. 346.

It does not require actual entry upon prem-
ises and search for and seizure of papers.

A compulsory production of a party's private

books and papers to be used against him or

Ms property in a criminal or penal proceed-

ing, or for a forfeiture, Is within the spirit

and meaning of the amendment and it is

equivalent to a compulsory production of pa-

pers, to make the non-production of them a
confession of the allegations which It is pre-

tended they will prove ; Boyd v. U. S., 116 U.
S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746; Hale
V. Henkel, 201 U. S. 43, 71, 26 Sup. Ct. 370,

50 L. Ed. 652.

If officers armed with a search warrant,
upon presenting It at the home of one accused
of crime, are Invited by his mother to enter
and search the premises, so that they do not
act under the warrant, evidence obtained

during the search is admissible against the

accused, though the act may have been a tres-

pass against him ; Com. v. Tucker, 189 Mass.

457, 76 N. E. 127, 7 L. R. A. (N. S.) 1056.

See Cooley, Const. LIm. (6th Ed.) 364; 1

Archb. Cr. Pr. & PI. 126, note ; 1 Bish. New
Cr. Proc. ch. 16; Geneeai Wabeant; Sub-

poena ; INCEIMINATION.

SEAT OF JUSTICE. The county seat; the

place where the courthouse, jail, and county

offices are located ; the place where the chan-

cery, circuit, and county courts are held, and
where the county records are kept. Ellis v.

State, 92 Tenn. 85, 20 S. W. 502.

SEATED LANDS. In the early land legis-

lation of some of the United States, seated

is used, in connection with improved, to de-

note lands of which actual .possession was
taken. Hawkins v. Barney, 5 Pet. (U. S.) 468,

8 L. Ed. 190.

Lands which are actually resided upon,

cultivated, or occupied. Residence without

cultivation or cultivation without residence,

or both together, constitute seated lands.

Kennedy v. Dally, 6 Watts (Pa.) 269 ; George

V. Messinger, 73 Pa. 418. See Unseated

Lands.

SEAWORTHINESS. The sufficiency of the

vessel in materials, construction, equipment,

officers, men, and outfit, for the trade or

service in which it is employed.

It Is that quality which fits a ship for

carrying safely the particular cargo which

it takes on board for the voyage for which

it is destined. The Thames, 61 Fed. 1014, 10

C. C. A. 232, 8 U. S. App. 580.

Under a marine policy on ship, freight^

or cargo, the fitness for the service of th&

vessel, if there is no provision to the con-

trary at the outset, is an implied condition,,

non-compliance with which defeats the insur-

ance; 2 B. & Aid. 73; American Ins. Co. v..

Ogden, 20 Wend. (N. T.) 287 ; Myers v. Ins.

Co., 26 Pa. 192; 4 H. L. C. 253; Augusta
Ins. & B. Co. V. Abbott, 12 Md. 348.

It is of no consequence whether the insured

was aware of the condition of the ship, or
not His Innocence or Ignorance Is no an-

swer to the fact that the ship was not sea-

worthy. When the want of seaworthiness

arises from justifiable ignorance of the cause

of the defect, and is discovered and remedied,

before any injury occurs, it is not to be con-

sidered as a defect; Patrick v. Hallett, 1

Johns. (N. T.) 241 ; McLanahan v. Ins. Co., 1

Pet (U. S.) 183, 7 L. Ed. 98; 2 B. & Aid. 73.

See Richelieu Nav. Co. v. Ins. Co., 136 U. S..

408, 10 Sup. Ct 934, 84 L. Ed. 398.

The warranty of seaworthiness is absolute-

and extends to latent defects; 10 P. D. 103.

Seaworthiness varies with the place of voy-

age, the class of ship, and the nature of the-

cargo ; 2 F. & P. 263. She must be seaworthy
in relation to the kind of cargo which she Is^

to carry ; The Silvia, 171 U. S. 462, 19 Sup.
Ct 7, 42 L. Ed. 241 ; L. R 7 C. P. 421 ; If the
voyage Is to be by stages requiring difEerent

equipment, she must be ready for each stage-

at its commencement ; [1899] P. 140 (C. A.).

A vessel ofCerlng to carry frozen meat im-
pliedly warrants that the refrigerating ma-
chinery was at the time of shipment fit to
carry such cargo in safety ; [1895] L. R. 2 Q.
B. 550, where there was loss to a shipment
caused by the negligence of the crew in the
management of the refrigerating apparatus
It was a fault "in the management of" the-

"vessel;" [1903] 1 K. B. 114; and that the

seaworthiness of the vessel engaged in the

dressed meat trade relates and extends to the

refrigerating apparatus necessary for the

preservation of the meat during transporta-

tion, is held in The Southwark, 191 U. S. 1,.

24 Sup. Ct 1, 48 L. Ed. 65.

To be seaworthy a vessel must be suffi-

ciently tight, staunch and strong to resist the

ordinary attacks of winds and seas ; Sanfordi
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& Brooks Co. V. Columbia Dredging Co., 177
Fed. 878, 101 C. C. A. 92.

It includes a master having competent skill

in navigation ; 3 C. & P. 18 ; and a sufficient

and competent crew; 7 B. & 0. 798; and
proper equipment, including proper medicines
and necessaries for the voyage; 3 Esp. 257.

A vessel is not seaworthy if the cargo Is

so badly stowed that it is difficult and dan-
gerous to navigate the ship ; 2 F. & F. 663

;

Harloff V. Barber & Co., 150 Fed. 185 ; or if

she is not properly disinfected for the car-

riage of cattle; 12 Q. B. Div. 297 ; or has a
defective crank-shaft; 10 P. D. 103; as to

unseaworthiness by reason of not employing
a pilot, it is said that if a vessel sails from a
port where there is a pilot and the naviga-
tion requires one, the master must employ
one ; 3 B. & Ad. 383 ; but in entering a port,

if the master uses due diligence to obtain a
pilot but cannot find one, and, being compe-
tent himself, attempts to enter a harbor
without one, it is not a breach of the warran-
ty of seaworthiness; 3 B. & Ad. 383.

The warranty of seaworthiness in a time
policy Is complied with if the vessel be sea-

worthy at the commencement of the risk

;

Union Ins. Co. v. Smith, 124 U. S. 405, 8 Sup.
Ct. 534, 31 L. Ed. 497. Where a vessel

sprung a leak, and was lost without encoun-
tering any sea. peril, it was held that she was
not seaworthy, heavy seas not being a sea
peril within the meaning of a policy of ma-
rine insurance; The Gulnare, 42 Fed. 861.

The opinion of carpenters who have re-

paired the vessel, however they may strength-

en the presumption that the ship is sea-

worthy, when it is favorable, is not conclu-

sive of the fact of seaworthiness; 4 Dowl.
269. The presumption prima facie is for sea-

worthiness; 1 Dowl. 336. See Earnmoor v.

Ins. Co., 40 Fed. 847. And it is presumed
that a vessel continues seaworthy if she was
so at the inception of the risk; Martin v. Ins.

Co., 20 Pick. (Mass.) 389, 32 Am. Dec. 220.

Where nothing is said on the subject, sea-

worthiness is an implied condition of a hir-

ing of shipping ; Lyon v. Tiffany, 76 Mich. 158,

42 N. W. 1098. Any sort of disrepair left in

the ship, by which she or the cargo may sufEer,

is a breach of the warranty of seaworthiness.

A deficiency of force in the crew, or of skill in

the master, mate, etc., is a want of seaworthi-

ness ; 1 Camp. 1 ; Draper v. Ins. Co., 4 Duer
(N.Y.) 234; Holland v. Seven Hundred &
Twenty-Five Tons of Coal, 36 Fed. 784. But
if there was once a sufficient crew, their

temporary absence will not be considered a
breach of warranty; 2 B. & Aid. 73 ; Sllva v.

Low, 1 Johns. Cas. (N. Y.) 184 ; McLanahan
V. Ins. Co., 1 Pet (U. S.) 183, 7 L. Ed. 98. A
charge of unseaworthiness by reason of the

pilot's intoxication is not sustained when
there is no evidence that he was not perfect-

ly capable when the vessel left port, or, if he
was not, that the master knew the fact, and
where the pilot, when sober, was one of the

best ; Earnmoor S. S. Co. v. Ins. Co., 44 Fed.

374. A vessel may be rendered not sea-

worthy by being overloaded; 2 B. & Aid.

320; or by having a defective compass;
Richelieu Nav. Co. v. Ins. Co., 136 U. S. 408,

10 Sup. Ct; 934, 34 L. Ed. 898. The burden
of the proof of seaworthiness is on the one
who alleges it ; 3 Q. B. Div. 594 ; but in The
Southwark, 191 V. S. 1, 24 Sup. Ct. 1, 48 L. Ed.

65, it is held that the burden is on the owner
to prove seaworthiness (citing the definition

here given). The fact that a ship after being

eleven hours at sea In fair weather began to

leak so that she was obliged to run for a har-

bor of refuge, is sufficient to throw the bur-

den of proof on the carrier even if It is not
sufficient proof of unseaworthiness; The
Queen of The Pacific, 75 Fed. 74.

A presumption of unseaworthiness is not
rebutted by evidence of previous diligence

nor by the proof of subsequent storms or per-

ils of the sea, and where the bill of lading con-

tains no exception as to seaworthiness the

owners are not entitled to the benefit of the
Harter Act; Carolina Portland Cement Co.

v. Anderson, 186 Fed. 145, 108 C. C. A. 257.

An underwriter who knows the age and
defective condition of a vessel, and' charges

nearly a double premium, cannot set up un-

seaworthiness as a defence; Farmers' Feed
Co. of N. Y. V. Ins. Co., 162 Fed. 379.

It can never be settled by positive rules

of law how far this obligation of seaworthi-

ness extends in any particular case, for the

reason that improvements and changes in

the means and modes of navigation frequent-

ly require new implements, or new forms of

old ones; and these, though not necessary

at first, become so when there is an estab-

lished usage that all ships of a certain quali-

ty, or those to be sent on certain voyages or

used for certain purposes, shall have them;
2 Pars. Marit. Law 134. Seaworthiness is,

therefore, in general, a question of fact ; The
Northern Belle, 9 Wlall. (U. S.) 526, 19 L. Ed.

746; Palmer v. Ins. Co., 116 N. Y. 599, 23

N. E. 5.

The carrier of passengers by sea does not

assume the same responsibility as to seawor-
thiness as the carrier of freight. He is held

to a very high degree of care, prudence and
foresight, but there is no implied warranty
of seaworthiness at the beginning of the voy-

age; The Oregon, 133 Fed. 609, 68 C. 0. A.

603 ; so in England ; Machlachlan, Merchant
Shipping 354.

See Haeter Act; Ship.

SEAWORTHY FOR THE VOYAGE. The
words in the Merchant Shipping Act, 1876,

mean that the ship must be "in a fit state,

as to repairs, equipment, and crew, and in all

other respects, to encounter ordinary perils

of the voyage." - They do not include "a neg-

lect properly to use the appliances on board a

vessel well equipped and furnished." [1894]

App. Cas. 222.
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SEBASTOMANIA. In M«dlcal Jurispru-

dence. Religious insanity or monomania.

SECESSION. The act of withdrawing;
separation.

The attempted secession of eleven of the

states from the Union led to the War of Se-

cession in 1861-65, and gave rise to many
important decisions affecting the mutual re-

lations of the national and state govern-

ments, and the rights of citizens under con-

tracts made before and during the war.
As to the Right of Secession.

"The Union of the States never was a purely
artificial and arbitrary relation. It began among
the colonies, and grew out of common origin, mutu-
al sympathies, kindred principles, similar interests,

and geographical relations. It was confirmed and
strengthened by the necessities of war, and received
definite form, and character, and sanction from the
Articles of Confederation. By these 'the Union was
solemnly declared to 'be perpetual.' And when
these Articles were found to be inadequate to the
exigencies of the country, the Constitution was
ordained *to form a more perfect Union.' It is dif-

ficult to convey the idea of indissoluble unity more
clearly than by these words. What can be indisso-

luble if a perpetual Union, made more perfect, is

mot?
"But the perpetuity and indissolubility of the

Union by no means implies the loss of distinct and
individual existence, or of the right of self-govern-
ment by the States. Under the Articles of Confed-
eration each State retained its sovereignty, free-

dom, and independence, and every power, jurisdic-

tion, and right not expressly delegated to the United
States. Under the Constitution, though the powers
of the States were much restricted, still, all powers
not delegated to the United States, nor prohibited

to the States, are reserved to the States respective-

ly, or to the people. Not only, therefore, can there
be no loss of separate and independent autonomy to

the States, through their union under the Constitu-
tion, but it may be not unreasonably said that the
preservation of the States, and the maintenance of

their governments, are as much within the design
and care of the Constitution as the preservation of
the Union and the maintenance of the National gov-
ernment. The Constitution, in all its provisions,

looks to an indestructible Union, composed of in-

<lestructible States.

"When, therefore, Texas became one of the United
Btates, she entered into an indissoluble relation.

All the obligations of perpetual union, and all the
guaranties of republican government in the Union,
attached at once to the State. The act which con-
summated her admission into the Union was some-
thing more than a compact ; it was the incorpora-
tion of a new member into the political body. And
it was final. The union between Texas and the other
States was as complete, as perpetual, and as in-

dissoluble as the union between the original States.

There was no place for reconsideration, or revoca-
tion, except through revolution, or through consent
of the States." Texas v. White, 7 Wall. (U. S.) 700,

724, 19 L. Ed. 227.

As to the Validity of Contracts. Where one en-
gaged actively in the service of the Confederate
government purchased cotton which was afterwards
seized by the military forces of the United States,

sold, and the proceeds paid into the treasury, heia,
that his purchase of the cotton was illegal and void
and gave him no title thereto ; Desmare v. U. S., 93

U. S. 605, 23 L. Ed. 959 ; Mitchell v. U. S., 21 Wall.
(U. S.) 350, 22 L. Ed. 584. The Confederate govern-
ment had no corporate power to take, hold, or con-
vey a valid title to property, real and personal, and
a purchaser of cotton from said government during
the rebellion acquired no title thereto ; Sprott v, U.
S., 8 Ct. CI. 499.

Confederate Bonds. The bonds issued by the se-

ceding states do not constitute a valid consideration
lor a promissory note ; Hanauer v.* Woodruff, 15

Wall. (U. S.) 439, 21 L. Bd. 224; and so of the se-

curities known as Confederate treasury notes; Bail-

ey V. Milner, 1 Abb. U. S. Rep. 261^ Fed. Cas. No.

740 ; but a promise to pay in "Confederate notes"

in consideration of the receipt of such notes and

of drafts payable by them, is neither a nudum pac-

tum nor an illegal contract ; Planters' Bank v.

Bank, 16 Wall. (U. S.) 483, 21 L,. Ed. 473.

Validity of Statutes, When the military forces of

the Confederate government were overthrown, it

perished, and with It all its enactments. But the

legislative acts of the several states forming the

confederacy stand on different grounds, and so far

as they did not impair or tend to impair the su-

premacy of the national authority or the just rights

of citizens under the constitution, they are in gen-

eral to be treated as valid and binding ; Williams
V. BrufEy, 96 U. S. 177, 24 L. Ed. 716 ; Ford v. Sur-
get, 97 U. S. 594, 24 L. Bd. 1018 ; Keppel v. R. Co., 1

Chase's Dec. 167, Fed. Cas." No. 7,722; Texas v.

White, 7 Wall. (U. S.) 733, 19 L. Bd. 227 ; U. S. v.

Ins. Co., 22 Wall. (U. S.) 99, 22 L. Ed. 816.

Payments made under the Confederate sequestra-
tion acts were void and gave no title. See Dewing
V. Perdicaries, 96 U. S. 193, 24 L. Ed. 654.

Decisions of the Confederate Courts. Judgments
of such courts merely settling the rights of private
parties actually within their jurisdiction, not tending
to defeat the just rights of citizens of the United
States, nor in furtherance of laws passed in aid of
the rebellion, are valid ; Cook v. Oliver, 1 Woods
437, Fed. Cas. No. 3,164 ; Coleman v. Tennessee, 97

U. S. 509, 24 L. Bd. 1118 ; and a judgment of a court
of Georgia in November, 1861, for the purchase-
money of slaves, was held a valid jud^ent when
entered, and enforcible in 1871; French v. Tumlln,
10 Am. Law Reg. (N. S.) 641, Fed. Cas. No. 6104

(with note by James T. Mitchell, late Chief Justice
of Pennsylvania). But during the war, the courts
of states in rebellion had no jurisdiction of parties
residing in states which adhered to the national
government; Livingston v. Jordan, 10 Am. L. Reg.
(N. S.) 53, Fed. Cas. No. 8,415, by Chase, C. J. Bee
further Gunn v. Barry, 15 Wall. (U. S.) 610, 21 L.
Ed. 212 ; 12 Op. Att. Gen. 10., 182 ; 13 t^. 149 ; Ma-
con & A. R. Co. V. Little, 45 Ga. 370; Griffin v.
Cunningham, 20 Graft. (Va.) 31 ; White v. Hart, 13
Wall. (U. S.) 646, 20 L. Bd. 685; Kurd's Theory
of Nat. Govt. ; Reconbteuction; Confedebate
States ; Confederate Monet ; Wae.
William Rawle, in his "View of the Constitution"

(Philadelphia, 1825, 2d Ed. 1829), in treating the
guarantee of the constitution to every state in the
Union of a republican form of government, ex-
pressed the opinion that a state had the right to
withdraw from the Union. He said (2d Bd.)

:

"If a faction should attempt to subvert the gov-
ernment of a state for the purpose of destroying its

republican form, the paternal power of the Union
could thus be called forth to subdue it Yet it is

not to be understood that its interposition would be
justifiable, if the people of a state should determine
to retire from the Union, whether they adopted an-
other or retained the same form of government."
(Page 296.)

"The states, then, may wholly withdraw from the
Union, but while they continue, they must retain
the character of representative republics." (Page
297.)

"The secession of a state from the Union depends
on the will of the people of such state." (Page 302.)
The editor of this Revision of Bouvier found

among the papers of William Rawle, some years
ago, his "Notes on the Constitution" evidently in-
tended to be used in the preparation of a third
edition. Apparently they were prepared during the
Nullification excitement; President Jackson's Nul-
lification Proclamation was issued December 10,

1832. He died in 1836 without completing the third
edition. He says in these notes:
"The distressing agitation of the public mind now

prevailing in two of the Southern States has induc-
ed the author carefully to review this chapter with
much anxiety to discover whether his opinions on
this important subject are correct and with a full
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determination candidly to avow any error wWoh lie

should And In them. The exact question is whether
the people o( one state may withdraw that state
from the Union without the consent o( the other
states, or the rest of the people of the Union." And
he concludes: "Very gratifying would it have been
to the author of this work had his reconsideration
of this most interesting question terminated in a
different conviction, but he cannot retract in this

edition what he continues to think nor expunge
what has already been laid before the public."

Among the same papers was a letter from Mr.
Justice Story, written to Mr. Rawle soon after the
publication of his first edition, in which he express-
ed his dissent from Mr. Rawle's view of the right
of secession, and accepted an invitation to visit

him in Philadelphia on his way from Washington
to Boston, after the adjournment of the Supreme
Court, to discuss the subject. Unfortunately this

letter has been mislaid.

Charles Francis Adams, in a letter to the editor

of May 18, 1914, from which the editor is authorized
to quote, refers to the "crystallization of United
States nationality" He says:

"As you, doubtless, know, I have made rather a
specialty of this subject. The result has left my
mind perfectly clear. Your grandfather's statement
is correct both historically and legally. When ap-
proached with an open mind his position is unas-
sailable.

"He wrote of a condition of affairs, and of a law,
prevailing anterior to the year 1830. I do not think
that his statement and conclusions admit of ques-
tion. The process of crystallization,—or, to put it

in other tefms, the growth of the idea of nationality,

—may be dated from that time. It is a most in-

teresting historical development. Story initiated it

in his Comments on the Constitution. Webster de-
veloped it in his debate with Hayne. The Nullifica-

tion Question presented it as a concrete fact at
issue to the community at large. The result was
apparent in the growth of the generation which
grew up, and took control of public affairs in 1860.

. "Lawyers and judges, as a result of a profession
living by contention, are always disposed to stand
for a written law, everlasting, fixed and invariable.

The historian, seeing things from a different point
of view, recognizes growth and elasticity. These
two elements of law had in my judgment curious
exemplification in the case of the constitution ; and
in this connection the record contained in Rawle's
Commentaries has in my judgment great historic

value. But it needs to be developed historically

;

and people should be made to understand the pro-

cess of crystallization which went on in this coun-
try from 1642, when the New England Confederacy
was formed, and which reached its final climax at

Appomattox, some 220 years later. The last pre-
tence of the right of secession then was reluctantly

abandoned, as something outgrown.

"I hope, therefore, you will not hesitate to revive

what I consider by no means a 'dead question,' but,

on the contrary, an historical fact of great consti-

tutional moment."
It may be added that the question of whether this

work on the Constitution was used as a text book

and the right of secession was taught at the West
Point Military Academy has received much discus-

sion in the last few years. The evidence is not con-

clusive : the last and fullest treatment of the ques-

tion is by James W. Latta, a member of the Phila-

delphia bar and a student of military affairs, in a

paper read before the Loyal Legion, in 1909. He
reaches the conclusion that Rawle on the Constitu-

tion (published in 1825) could not have been used

as a text book at West Point for more than two

years from the date of its publication, that it may
have been so used during that period, and that con-

stitutional law was a part, of the course of only the

graduating class.

The reader is referred to Charles P. Adams'
"Studies Military and Diplomatic," and "Trans-At-

lantic Historical Solidarity," for his further con-

sideration of this subject.

SECK. A want of remedy by distress.

Littleton, s. 218. See Rent. Want of pres-

ent fruit or profit, as in the case of the re-

version without rent or other service, ex-

cept fealty. Co. I4tt. 151 B, n. 5.

SECOND COUSINS. Those who are re-

lated, being descended from the same great-

grandfather, or great-grandmother. L. R. 19

Gh. Dlv. 204. See Legacy.

SECOND DELIVERANCE. The name of

a writ given by statute of Westminster 2d,

13 Edw. I. c. 2, founded on the record of a

former action of replevin. Co. 2d Inst. 341.

It commands the sheriff, if the plaintiff make
him secure of prosecuting his claim and rer

turning the chattels which were adjudged to

the defendant by reason of the plaintiff's de-

fault, to make deliverance. On being non-

suited, the plaintiff in replevin might, at com-

mon law, have brought another replevin, and
so ad infinitum, to the intolerable vexation of

the defendant. The statute of^Westminster re-

strains the plaintiff when nonsuited from so

doing, but allows him this writ, issuing out

of the original record, In order to have the

same distress delivered again to him, on his

giving the like security as before; 3 Bla.

Com. 150.

SECOND DISTRESS. See Distbess.

SECOND-HAND EVIDENCE. This term
is sometimes applied to hearsay evidence,

and should not be confounded with secon-

dary evidence. See Pow. Bv.

SECOND SURCHARGE, WRIT OF. The
name of a writ issued in England against a

commoner who has a second time surcharged

the common. 3 Bla. Com. 239.

SECONDARY. An officer who is second or

next to the chief officer ; as, secondaries to

the prothonotaries of the courts of king's

bench or common pleas ; secondary of the re-

membrancer in the exchequer, etc. Jacob, L.

Diet

SECONDARY BOYCOTT. See Boycott.

SECONDARY CONVEYANCES, or deriva-

tive conveyances, are those which presuppose

some other conveyance precedent, and only

serve to enlarge, confirm, alter, restrain, re-

store, or transfer the interest granted by

such original conveyance. 2 Sharsw. Bla.

Com. 234.*

SECONDARY EVIDENCE. See Evidence.

SECONDARY LIABILITY. A liability

which does not attach until or except upon
the fulfillment of certain conditions; as that

of a surety, or that of an accommodation in-

dorser. See Subetyship; Indoksement.

SECONDARY USE. A use limited to take

effect in derogation of a preceding estate,

otherwise called a "shifting use" as a con-

veyance to the use of A and his heirs, with

a proviso that when B returns from India,
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then to the use of C and his heirs. 1 Staph.

Com. 546.

SECONDS. In Criminal Law. Those per-

sons who assist, direct, and support others

€ngaged in fighting a duel.

Where the principal in deliberate duelling

would be guilty of murder, the second is con-

sidered equally guilty. It has been contend-

ed that the second of him who is killed is

equally guilty with the second of the success-

ful principal ; but this is denied by Hale,

who considers such a -one guilty only of a
great misdemeanor ; 2 Bish. Or. Law § 311.

i>ee AccBSsoBY.

SECRET COMIVIITTEE. A secret commit-

tee of Jhe house of commons is a committee

especially appointed to Investigate a certain

matter, and secrecy being deemed necessary

In furtherance of its objects, its proceedings

are conducted with closed doors. All other

<;ommittees are open to members of the house,

although they may not be serving upon them.

Brown.

SECRET PARTNERSHIP. One where the

existence of certain persons as partners Is

not avowed to the public. Deering v. Flan-

ders, 49 N. H. 225. See Partners.

SECRET PROCESS. See Tbade Secret.

SECRET SERVICE. A branch of govern-

ment service concerned vrith the detection of

counterfeiting and other offences, civil or po-

litical, committed or threatened by persons

who operate in secrecy. It Is under the

fharge of the treasury department. Its rules

and regulations, promulgated by the depart-

ment, are laws within R. S. U. S. § 753 (U.

S. Comp. St. 1901> p. 592), authorizing the Is-

jiuance by a federal court of the writ of ha-

beas corpus in case of a prisoner in custody

for an act done in pursuance of a law of the

United States; U. S. v. Fuellhart, 106 Fed.

911.

SECRETARY. An officer who, by order

of his superior, writes letters and other in-

struments. He is so called because he is pos-

sessed of the secrets of his employer. This

term was used in France in 1343, and in Eng-

land the term secretary "was first applied to

the elerlis of the liing, who being always
near his person were called Clerks of the se-

cret, and in the reign of Henry VIII. the

term secretary of state came into use.

In the United States the term is used to

denote the head of a department: as, sec-

retary of state, etc. See Department; Cab-
inet.

SECRETARY OF EIMBASSY. An officer

appointed by the sovereign power to accom-

pany a minister of the first or second rank,

and sometimes, though not often, of an in-

ferior rank.
He is, in fact, a species of public minister ; for,

Independently of his protection as attached to an
ambassador's suite, he enjoys in his own right the

same protection of the law of nations, and the same

immunities, as an ambassador. But private secre-

taries of a minister must not be confounded with

secretaries of embassy or of legation. Such private

secretaries are entitled to protection only as be-

longing to the suite of the ambassador.

SECRETA'RY OF LEGATION. An officer

employed to attend a foreign mission and to

perform certain duties as clerk. In the Unit-

ed States his position does not differ, except

in point of salary, from that of secretary of

embassy (g. v^ ; by E. S. § 1674, he is class-

ed among diplomatic ofBcers.

SECRETARY OF STATE. See Depart-
ment; Cabinet. The name was first given

by Queen Elizabeth in 1601. See Taylor,

Jurispr. 352.

SECRETS OF STATE. The production in

court of documents containing secrets of

state will not be compelled if it would be

Injurious to the public Interest and if the

officer in custody of them claims the privi-

lege; Beatson v. Skene, 5 H. & N. 838, per

Pollock, C. B.; this is said to Include confi-

dential communications made by servants of

the Crown to each other; 21 Q. B. D. 512;

the question of their production Is to be de-

cided by the head of the department having

custody of them and not by the court; 5 H.
& N. 838; [1900] 1 Ch. 347; 13 Low. Can. 33

( where the cases were fully considered)

;

Appeal of Hartranft, 85 Pa. 433, 27 Am. Rep.
667 (in which Agnew, C. J., vigorously dis-

sented), where a ruling In the trial of Aaron
Burr was cited as a precedent. That it Is

for the judge to pass on the question, see

Wigm. Evid. § 2376. In 21 Q. B. D. 515,

Field, J., said that if he were sitting, he
should consider himself entitled to examine
the documents privately, and ascertain the

real motive of the refusal to produce.

SECTA (Lat. sequor, to follow). The per-

sons, two or more in number, whom the

plaintlfC produced in court, in the ancient

form of proceedings. Immediately upon mak-
ing his declaration, to confirm the allegations

therein, before they were called in question

by the defendant's plea. Bracton 214 a. The
word appears to have been used as denoting

that these persons followed the plaintiff Into

court ; that is, came In a ma!tter in which the

plaintiff was the leader or one principally

concerned. The actual production of suit

was discontinued very early; 3 Bla. Com.
295 ; but the formula "et inde produoit sec-

tarn" (for which in more modern pleadfngs
"and thereupon he brings suit" is substitut-

ed) continued till the abolition of the Latin
form of pleadings. Steph. PI., And. ed. 171.

The count in dower and writs of right did
not so conclude, however; 1 Chitty, PI. 399.

A suit or action. Hob. 20; Bracton 399 &.

A suit of clothes. Cowell ; Spelman, Gloss.

SECTA AD CURIAM. A writ that lay
against him who refused to perform his suit

either to the county court or the court-baron.

Cowell.
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Ad Furnum. Suit due a public bakehouse.
3 Bla. Com. 235.

Ad Molendinum. A service arising from
the usage, time out of mind, of carrying corn

to a particular mill to be groupd. 3 Bla.

Com. 235. A writ adapted to the injury lay

at the old law. Fitzh. N. B. 123.

Ad Torrale. Suit due a man's kiln or

malt-house. 3 Bla. Com. 235.

Curiae. Suit at court. The service due

from' tenants to the lord of attending his

courts-baron, both to answer complaints al-

leged against themselves, and for the trial of

their fellow-tenants. 2 Bla. Com. 54.

SECTA FACIENDA PER ILLAM QU/E
HABET /ENICIAM PARTEM. Awrittocom-
pel the heir, who has the elder's part of the

co-heirs, to perform suit and services for all

the coparceners. Reg. Orig. 177.

SECTA REGALIS. A suit or service by

which all persons were bound twice in a year

to attend the sheriff's toum.

SECTA UNICATANTUM FACIENDAPRO
PLURIBUS H>EREDITATIBUS. A writ for

an heir who was distrained by the lord to

more suits than one, that he should be

allowed to do one suit only in respect of the

land of divers heirs descended to him.

Cowell.

SECTARIAN. A Roman Catholic orphan-

age where the pupils are instructed in the

doctrines of their church is a sectarian insti-

tution within a constitutional provision for-

bidding the use of public funds for sectarian

purposes. State v. Hallock, 16 Nev. 373.

See Religion.

SECTATORES. A man's followers. Suit-

ors of- court among the Saxons. 1 Reeve's

Hist. Eng. L. 22.

SECTION. A part separated from the

rest, a division, a portion, as, specifically, a
distinct part of a book or writing ; the sub-

division of a chapter; the division of a law
or other writing, a paragraph, an article.

State V. Babcock, 23 Neb. 128, 36 N. W. 348.

The smallest numbered subdivision of a stat-

ute, code, text-book, etc., which contains a
distinct subject. A paragraph (g. v.); an
article. Id.

SECTION OF LAND. A parcel of govern-

ment land containing six hundred and forty

acres. The lands of the United States are

surveyed into parcels of six hundred and for-

ty acres; each such parcel is called a sec-

tion. These sections are divided into half-

sections, each of which contains three hun-

dred and twenty acres, and into quarter-sec-

tions of one hundred and sixty acres each.

See 2 Washb. R. P.

SECTIS NON FACIENDIS. A writ for a

woman, who, for her dower, ought not to

perform suit of court. Reg. Orig. 174.

SECTORES (Lat). In Roman Law. Bid-

ders at an auction. Babington, Auct. 2.

SECULAR. Temporal things; of -the

world; worldly. Allen v.^Deming, 14 N. H.

139, 40 Am. Dec. 179.

SECURED CREDITOR. Under the bank-

rupt act it includes a creditor who has se-

curity for his debt upon the property of the

bankrupt, of a nature to be assignable under

the act, or who owns a debt for which some
indorser, surety or other person secondarily

liable for the bankrupt has such security up-

on the bankrupt's assets. A creditor of a

bankrupt holding a mortgage on exempt
property is not a secured creditor; In re

Bailey, 176 Fed. 99.

SECURITATIS PACIS. A writ that lay

for one who was threatened with death or

bodily harm by another,' against him Who so-

threatened. Reg. Orig. 98.

SECURITY. That which renders a mat-

ter sure; an instrument which renders cer-

tain the performance of a contract. A per-

son who becomes the surety for another, or

who engages himself for the performance of

another's contract. See Brown v. White, 3
Blackf, (Ind.) 431. Collateral security is se-

curity given for the payment of a debt, or

the performance of some other act.

SECURITY FOR COSTS. In some courts

there is a rule that when the plaintiff re-

sides abroad he shall give security for costs,

and until that has been done, when, demand-

ed, he cannot proceed in his action.

This is a right which the defendant must
claim in proper time ; for If he once waives

it he cannot afterwards claim it: the waiver

is seldom or perhaps never expressly made,

but is generally implied from the acts of the

defendant. When the defendant had under-

taken to accept short notice of trial; 2 H.
Bla. 573; or after issue joined, and when
he knew of plaintiff's residence abroad, or,

svith such knowledge, when the defendant"

takes any step in the cause, these several

acts will amount to a waiver ; 5 B. & Aid.

702 ; Swift v. Stine, 3 Wash. T. 518, 19 Pac.

63. It is never too late, however, if the mo-
tion do not delay the> trial ;. Shaw v. Wallis,

1 Yeates (Pa.) 176.

The fact that the defendant is out of the

jurisdiction of the court will not alone au-

thorize the requisition of security for costs:

he must have his domicil abroad; 1 Ves>

396. A wife petitioning for a writ of ha-

beas corpus to obtain from her husband, who-

resides in the state, the custody of their

child, cannot be required without proofs to

give bond as a non-resident, since her domi-

cil is prima facie the same as her husband's ;

Curtis V. Curtis, 131 Ind. 489, 30 N. B. 18.

When the defendant resides abroad, he will

be required to give such security although he

is a foreign prince. See McFarland v.

Brown, 11 S. & R. (Pa.) 121. A general affi-

davit is sufficient on moving for security for

costs ; the particulars of the defence need

not be specified; Sheridan v. Cassidy, 1 W.
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N. Cas. (Pa.) 134 ; a rule of court requiring

non-residents to enter security for costs does
not violate article iv. sec. 2 of the federal

constitution, which provides that citizens of

each state shall be entitled to all the priv-

ileges and immunities of the citizens in the
several states ; Haney v. Marshall, 9 Md.
194 ; Coleman v. Waters, 13 W. Va. 299.

SEC US (Lat). Otherwise.

SEDERUNT, ACTS OF. Ancient ordi-

nances of the court of session in Scotland, by
which authority is given to the court to

make regulations equivalent to the Regulae
Generales of the English courts. Various
modern acts give the court such power;
Whart. Diet.

SEDGE FLAT. A tract of land below
high water mark. Church v. Meeker, 34
Conn. 421.

SEDITION. In Criminal Law. The rais-

ing commotions or disturbances in the state:

it is a revolt against legitimate authority.

Krskine, Inst. 4. 4. 14.

According to tie English criminal libel act

of 1820, it is to compose, print or publish any
words tending to bring into hatred or con-

tempt the king, government, or either house
of parliament, or to incite subjects to at-

tempt the alteration of any matter in church
or state as by law established, otherwise
than by lawful means. No act is seditious

unless its full consequences are felt over con-
siderable area or felt by a considerable num-
ber of persons. It does not include an iso-

lated breach of the peace. It is sufficient

that the acts or words tend to produce the
result. An attempt to incite mutiny in the
army and navy is seditious. Certain an-
cient forms of sedition were punished under
the writ of prcemunire which is now practic-

ally obsolete. See Odgers, G. L. 149 ; Riot.
The distinction between sedition and trea-

son consists in this: that though the ultimate
object of sedition is a violation of the public

peace, or at least such a course of measures
as evidently engenders it, yet it does not
aim at direct and open violence against the
laws or the subversion of the constitution.

Alison, Crim. Law 580.

The obnoxious and obsolete act of July 14,

1798, 1 Story, Laws 543, was called the sedi-

tion law, because its professed object was to

prevent disturbances.

SEDUCING TO LEAVE SERVICE. See
Entice.

SEDUCTION. The act or crime of per-

suading a female, by flattery or deception,

to surrender her chastity. Webster.

The corrupting, deceiving and drawing
aside from the path of virtue which she was
pursuing of a virtuous woman, by such acts

and wiles, in connection with a promise of

marriage, as were calculated to operate upon
a virtuous woman. State v. Eckler, 106 Mo.
585, 17 S. W. 814, 27 Am. St. Eep. 372.

The wrong of inducing a female to eon-

sent to unlawful sexual Intercourse, by en-

ticements and persuasions overcoming her re-

luctance and scruples. Hood v. Sudderth,

111 N. C. 215, 16 S. E. 397. And seduction

may occur whether the woman Is conscious

or not; Marshall v. Taylor, 98 Cal. 55, 32

Pac. 867, 35 Am. St. Rep. 144. In civil cases,

seduction and debauching are generally used
as substantially similar terms ; Stoudt v.

Shepherd, 73 Mich. 588, 41 N. W. 696.

Mere Illicit intercourse Is not seduction,

although a promise of marriage be made;
People V. Clark, 33 Mich. 112; there must
be some promise, deception, art, or influence

of the seducer whereby chastity is surrender-

ed ; Dinkey t. Com., 17 Pa. 126, 55 Am. Dec.

542; State v. Reeves, 97 Mo. 668, 10 S. W.
841, 10 Am. St. Rep. 349. Force is not an
element of seduction, although force is used
after consent is obtained ; People v. De Fore,
64 Mich. 693, 31 N. W. -585, 8 Am. St. Rep.
863. That force was used makes no difCer-

ence; Velthouse v, Alderink, 153 Mich. 217,
117 N. W. 76, 18 L. R. A. (N. S.) 587, 15
Ann. Cas. 1111.

The complainant must be chaste at the
time of the seduction, and a reasonable doubt
as to such fact ls fatal to a recovery; State
V. Deitrick, 51 la. 467, 1 N. W. 732. Chastity,
in the civil or criminal action, means actual
personal virtue, and not reputation; Andre
V. State, 5 la. 389, 68 Am. Dec. 708; and re-
quires specific acts of lewdness for impeach-
ment; Kenyon v. People, 26 N. Y. 203, 84 Am.
Dec. 177. Previous chastity is presumed;
State V. Wenz, 41 Minn. 196, 42 N. W. 933;
Mills V. Com., 93 Va. 815, 22 S. E. 863. As to
what may be shown to establish lack of chas-
tity, see State v. Wheeler, 94 Mo. 252, 7 S. W.
103; State v. Primm, 98 Mo. 368, 11 S. W.
732; State v. Patterson, 88 Mo. 88, 57 Am.
Rep. 374. Chastity must be affirmatively
shown where the statute requires that the
person seduced be of good repute; OUver v.
Com., 101 Pa. 215, 47 Am. Rep. 704. Although
a woman may have fallen. If she repent and
reform, she is the object of seduction; State
V. Carron, 18 la. 372, 87 Am. Dec. 401; Wil-
son V. State, 73 Ala. 527.

Most states have enacted statutes making
seduction, a crime. What allurements are
sufficient to constitute seduction, is for the
jury to determine; State v. Higdon, 32 la.
262; and the courts allow considerable lati-

tude in the evidence; Lewis v. People, 37
Mich. 518; State v. Thompson, 79 la. 703, 45
W. 293.

The indictment should allege the essential
elements of the crime as defined by stat-
ute; Wilson V. State, 73 Ala. 527. Where
there are several counts the prosecution can-
not be compelled to elect ; Armstrong v. Peo-
ple, 70 N. ¥. 38.

The statutes generally require:—that se-

duction be accomplished by promise of mar-
riage; Rice V. Com., 102 Pa. 408; which need
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not be valid; Callahan v. State, 63 Ind. 198,

30 Am. Rep. 211 ; provided the seduced was
ignorant of its invalidity; Kelley v. Riley,

106 Mass. 339, 8 Am. Rep. 336, and it may have
been made some time prior to the seduction;
Armstrong v. People, 70 N. Y. 38; and the de-

fendant may have intended to fulfil it; State
v. Bierce, 27 Conn. 319; and he need not be
of lawful age to marry; Polk v. State, 40
Ark. 482, 48 Am. Kep. 17. The previous

character of the prosecutrix is to be deter-

mined by the jury; State v. Carron, 18 la.

372, 87 Am. Dec. 401. Chastity is always
an issue; Hussey v. State, 86 Ala. 34, 5
South. 484 ; but is always presumed, and the
burden of impeaching it is on the defendant

;

State V. McClintic, 73 la. 663, 35 N. W. 696.

The statutes generally require the evidence
of the complainant to be corroborated; State
v. McCaskey, 104 Mo. 644, 16 S. W. 511 ; but
as to what must be corroborated there is

much confusion; State v. Timmens, 4 Minn.
325 (Gil. 241); People v. Kearney, 110 N. Y.

188, 17 N. E. 736; Wilson v. State, 73 Ala.
527.

The seduction of a married woman is known
as criminal conversation, for which the hus-
band has an action against the seducer; 2
Greenl. Ev. § 40. In England the statute 20
and 21 Vict. ch. 85, § 59, deprives the hus-
band of the action but allows him damages
in a suit for divorce where the seducer is

made co-respondent. See CEim. Con.
As to the seduction or alienation of a hus-

band's affections, see Entice.
At common law the woman herself has no

action for damages, though practically the
end is reached by a suit for breach of prom-
ise of marriage, in many cases, but in some
states the rule has been altered by statute.

The parent, as being entitled to the services

of his daughter, may maintain an action in
many cases grounded upon that right, but
only in such cases ; 6 M. & W. 55 ; MfDaniel
V. Edwards, 29 N. C. 408, 47 Am. Dec. 331;

Lee V. Hodges, 13 Gratt. (Va.) 726; Vossel v.

Cole, 10 Mo. 634, 47 Am. Dec. 136; Lawyer v.

Pritcher, 130 N. Y. 239, 29 N. E. 267,- 14 L. R.
A. 700, 27 Am. St. Rep. 521. (But this rule
was not followed in Baumann v. Kusian, 164
Cal. 582, 129 Pac. 986, 44 L. R. A. [N. S.] 757;
Hood v. Sudderth, 111 N. C. 215, 16 S. E. 397.)

In England the parent's right of action ter-

minates when the child leaves the parent's

house without the intention of returning; 5
East 45; where an employer seduces the maid,
no action lies; [1901] 2 K. B. 722; the maid
is no longer the servant of her parent ; 36 Ir.

L. T. B. 189; but in America the right of ac-

tion depends on the will of the parent, not

the child; if he has not divested himself of

a right to require his child's services, he may
recover, even though at the time of the in-

jury she was in another's service with his

permission; Martin v. Payne, 9 Johns. (N. Y.)

387, 6 Am. Dec. 288; s. c. Big; L. C. Torts

286; Simpson v. Grayson, 54 Ark. 404, 16 S.

W. 4, 26 Am. St. Rep. 52; otherwise if his

power over the child was gone at the time of

the seduction. If the control was divested by
fraud, the parent has still a right of action;

2 Stark. 493. Specific acts of service are not
necessary tc a right of action: the right to
the service is enough; Big. Torts 146. The
right of action continues after the majority
of the child, if the relation of master and
servant continues; Sutton v. Huffman, 32 N.

J. L. 58; Hahn v. Cooper, 84 Wis. 629, 54 N.

W. 1022; Bayles v. Burgard, 48 111. App. 371.

It is not necessary that pregnancy should en-

sue ; Big. Torts 147 ; contra, 1 Exch. 61

;

where the proper consequence of the defend-
ant's act was a loss of the child's health, re-

sulting in an incapacity for service, an ac-

tion lies; Abrahams v. Kidney, 104 Mass.
222, 6 Am. Rep. 220; especially where sexual
disease is communicated to the child; Big.

Torts 147. The daughter's consent does not

affect the parent's right to recover; Damon v.

Moore, 5 Lans. (N. Y.) 454. If the mother,

after the father's death, is the child's guardi-

an, she has a right of action; Big. Torts 149;

apart from the mother's guardianship, she

has a right of action so long as the daughter
continues to give her services to her mother.

See Gray v. Durland, 51 N. Y. 424. Where
the daughter in her Illness returns to her

mother and is taken care of by her, the moth-
er may sue for the seduction ; Sargent v. ,

5 Cow. (N. Y.) 106; contra, South v. Dennis-

ton, 2 Watts (Pa.) 474; Roberts v. Connelly,

14 Ala. 235. See, generally, as to the moth-

er's right of action. Big. L. C. Torts 302. Any
one standing in loco parentis, and entitled to,

or receiving, in his own right, the services of

a minor, is entitled to maintain the action

;

Big. Torts 152; 2 C. & P. 303. If the parent

consented to the seduction, or rendered it

easy by his misconduct or neglect, he cannot
recover; Peake 240; Big. Torts 151.

While the loss of services is the gist of

the action, yet, when that has once been es-

tablished, the jury may give damages com-
mensurate with the real injury Inflicted on

the plaintiff. See Big. L. C. Torts 294.

See Promise op Makriage.

It is competent to show that the seduced

yielded to defendant's solicitations under
promise of marriage ; Badder v. Keefer, 91

Mich. 611, 52 N. W. 60 ; but the mere promise

of marriage as the inducement is not suffi-

cient, where she was not seduced by any
arts, wiles, or blandishments; State v.

Reeves, 97 Mo. 668, 10 S. W. 841, 10 Am. St.

Rep. 349. The prosecutrix, on a trial for

seduction under promise of marriage, may
be permitted to testify that she yielded in re-

liance upon the promise; Ferguson v. State,

71 Miss. 805, 15 South. 66, 42 Am. St. Kep.

492 ; Kenyon v. People, 26 N. Y. 203, 84 Am.
Dec. 177; but she cannot be asked If she
would have yielded in the absence of such a
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promise; Cook v. People, 2 Thomp. & C. (N.
Y.) 404.

SEE. The diocese of a bishop.

SEED. Generally the sale of seed as

and for a certain kind—that is, a sale by
description—constitutes a warranty of the

seed. A sale of seed as rape seed constitutes

a warranty that the seed Is true to name,
where the purchaser is ignorant of the ap-

pearance of rape seed, and hence an inspec-

tion of it by him would not aid him to de-

termine the true character of the seed;

Hoffman v. Dixon, 105 Wis. 315, 81 N. W.
491, 76 Am. St. Kep. 916. The sale of tur-

nip seed as "skirvings seed" constituted a
warranty that the seed is of that kind; 18

Q. B. 500 ; also a sale of turnip seed as and
for "early strap-leaf red-top turnip seed"

;

Wolcott V. Mount, 38 N. J. L. 496, 20 Am.
Rep. 425. A sale of seed for seed purposes

as and for "Arlington white spine cucumber
seed" constitutes a warranty that the seed

will produce that kind of cucumbers;
Vaughan's Seed Store v. Strlngfellow, 56 Fla.

708. Selling seed for sowing or planting as

being a particular kind of seed constitutes

a warranty that it is true to name, which
is breached by delivering seed of a different

kind, utterly unproductive; Van Wyck v.

Allen, 69 N. Y. 61, 25 Am. Rep. 136. In a

few jurisdictions the theory of a warranty
being created on a sale of seeds is denied.

In Kircher v. Conrad, 9 Mont. 191, 23 Pac.

74, 7 L. R. A. 471, 18 Am. St. Rep. 731, the

court held that a statement made by a seller

that certain wheat was "spring wheat" was
not a warranty. The court relied on Shisler

V. Baxter, 109 Pa. 443, 58 Am. Rep. 738;

but the law of Pennsylvania is peculiar, for

it requires, in order to constitute a warranty,

that a warranter intends to contract or agree

to be bound, and it Is not enough' that he

intends to affirm.

By the Sales Act: "Any affirmation of

fact or any promise by the seller relating to

the goods is an express warranty if the nat-

ural tendency of such affirmation or promise

is to induce the buyer to purchase the goods,

and if the buyer purchases the goods relying

thereon. No affirmation of the value of the

goods, nor any statement purporting to be a
statement of the seller's opinion only, shall

be construed as a warranty."

The sale of seed with the* intent upon the

part of both buyer and seller that it is to be

used in planting or sowing raises an implied

warranty of fitness for that purpose ; that is,

that it is clean seed, possessing no defects in

germinating power; Moore v. Koger, 113

Mo. App. 423, 87 S. W. 602; as to rice; Rei-

ger V. Worth, 130 N. G. 268, 41 S. B. 377, 89

Am. St. Rep. 865; as to peas; Landreth v.

WyckofC, 67 App. Div. 145, 73 N. Y. Supp.

388; as to onions; Ferris v. Comstock, 33

Conn. 513. A sale of seed for seed purposes

by the grower thereof raises an implied

warranty that it is free from noxious weed
seed; Bell v. Mills, 78 App. Div. 42, 80 N. Y.

Supp. 34; and that there is no impurity in

the seed from cross fertilization; Landreth

V. Wyckoff, supra.

There is a split of authority as to the

effect of a notice accompanying seed sold for

planting or sowing, containing a clause in

effect that the seller does not warrant the

seed in any respect, and that if the pur-

chaser is not willing to take it without war-

ranty he must return it. In some jurisdic-

tions a distinction is made between a war-

ranty and a condition, and it is held that a

sale by description constitutes a condition

rather than a warranty, and hence that such

a clause does not cover the rights of the

parties claiming a violation of the con-

dition ; [1911] A. C. 394. In other jurisdic-

tions, the clause is held binding upon the pur-

chaser, if it comes to his notice, but is not

unless it does; Bell v. Mills, 78 App. Div.

42, 80 N. Y. Supp. 34; Blizzard Bros. v.

Growers' Canning Co., 152 la. 257, 132 N.
W. 66.

The purchaser is not entitled to rely en-

tirely upon representations as to the kind or
quality of seed, but he should make an in-

spection of it before using and if he fails to

do so the question of his negligence in that

regard is a question for the jury; Fox v.

Everson, 27 Hun (N. Y.) 355.

The purchasCT upon discovering a breach

of warranty may rescind the sale wiihin a

reasonable time and return the propei'ty, or

he may retain it and avail himself of the

damages he has suffered, either by bringing

a cross action for breach of warranty, or

proving the real value and abating the re-

covery pro tanto; Frith v. Hollan, 133 Ala.

583, 32 South. 494, 91 Am. St. Rep. 54.

Where seed is not as warranted and the

purchaser discovers this fact before using it,

he may retain the seed and recover in dam-
ages the difference between the market price

of the seed he received and the purchase
price of the seed had it been as warranted;

Dunn V. Bushnell, 93 Neb. 568, 88 N. W. 693,

93 Am. St Rep. 474.

Where the seller is not informed that the

buyer intends to mix the seed before sowing

or planting it, the purchaser is not entitled

to recover the value of the seed thus mixed
with the impure seed purchased; Fox v.

Everson, 27 Hun (N. Y.) 355.

For breach of warranty that seed is true

to name, the measure of damages recoverable

is the value of the crop, had the seed been
true to name, such as would ordinarily have
been produced that year, deducting the ex-

pense of raising the crop and also the prod-

uct and value of the crop actually raised;

White V. Miller, 71 N. Y. 118, 27 Am. Rep.

13. So also where seed is warranted as to

kind and quality, but because of poor quali-

ty it does not properly germinate and grow,
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but only a partial crop results; FUck v.

Wetherbee, 20 Wis. 392.

The purchaser is not entitled to recover in-

terest on the damages from the time the

crop would have been harvested and sold,

since the demand is unliquidated and the

amount cannot be determined by computa-
tion simply or reference to market values

;

White V. Miller, 78 N. T. 393, 34 Am. Rep.

544.

See Sai.es ; Waeeanty ; Nuksert. As to

damages recoverable, see Measure of Dam-
ages; note in 37 h. E. A. (N. S.) 79.

SEED GRAIN LOANS. An act appropriat-

ing state funds to loaning money to farmers

for the purchase of seed grain is unconsti-

tutional; William Deering & Co. v. Peterson,

75 Minn. 118, 77 N. W. 568.

SEEDS. Seeds which have been sown In

the earth immediately become a part of the

land in which they have been sown: quw
sata solo cedere intelUguntur. Inst. 2. 1. 32.

SEIGNIOR, SEIGNEUR. Among the feu-

dists, this name signified lord of the fee.

Fitzh. N. B. 23. Seigneur is still used in

French Canada. The most extended signifi-

cation of this word includes not only a lord

or peer of parliament, but is applied to the

owner or proprietor of a thing: hence the

owner of a hawk, and the master of a fishing

vessel, is called a seigneur. 37 Edw. Ill, c.

19 ; Barrington, Stat. 258. Seignior in gross,

a lord without a manor.

SEIGNIORAGE. A royalty or prerogative of

the sovereign, whereby an allowance of gold

and silver, brought to a mint in the mass to

be exchanged for coin, is claimed. Cowel.

Mintage, the charge for coining bullion into

money at the mint. Black, L. Diet.

SEIGNIORY. In English Law. The rights

of a lord, as such, in lands. Swinb. Wills
174.

SEISIN. The completion of the feudal in-

vestiture, by which the tenant was admitted
into the feud and performed the rights of

homage and fealty. Stearns, Real Act. 2

;

Mitchell, R. E. & Conv. 225.

Pp^s^siiaiwitti an intent on the part of

him who hS3s~rf to eialfi^a~freehold inter-

est. Towle V. Ayer, 8 N:"H. 58; 1 Wiashb.

R. P. 35.

Ex vi termini, the whole legal title. Allen

V. Allen, 48 Minn. 462, 51 N. -W. 473.

"Seisin is a technical term to denote the

completion of that investiture, by which the

tenant was admitted into the tenure, and
without which no freehold could be constitut-

ed or pass." 1 Burr. 110, per Lord Mansfield.

This definition is said to be more applica-

ble to the ceremony of Uvery of seisin than

to seisiu itself, while the definition of seisin

as possession, does not lay sufficient stress on

what is really the most Important element

in seisin—the element of title; 12 L. Quart.

Rev. 240.

It is said that seisin Is of practical impor-

tance at the present day in England in those

rare cases where land is conveyed by an in-

fant under the custom of gavelkind, and
where a man claims an estate by curtesy.

If feoffments were abolished and the law of

curtesy made similar to that of dower, seisin

would be completely obsolete, as it is in all

other respects ; 12 L. Quart. Rev. 246, 251.

Immediately upon the investiture or livery of

seisin tlie tenant became tenant of the freehold

;

and the term seisin originally contained the idea of /
possession derived from a superior lord of whon^^
the tenant held. There could be but one seisin, and
the person holding it was regarded for the time as
the rightful owner ; Littleton § 701 ; 1 Spenoe, Bq.
Jur. 136. In the early history of the country, livery

of seisin seems to have been occasionally practised.

See 1 Washb. R. P. •344 ; Colony Laws (Mass.) 85,

86 : Smith, Landl. & T. 6, n.

In Connecticut, Massachusetts, Pennsylvania, and
Ohio, seisin means merely ownership, and the dis-

tinction between seisin in deed and in law is not
known in practice ; Bush v. Bradley, 4 Day (Conn.>

305 ; Bates v. Norcross, 14 Pick. (Mass.) 224. A
patent by the commonwealth, in Kentucky, gives a
right of entry, but not actual seisin ; Speed v.

Buford, 3 Bibb (Ky.) 67.
'

Seisin in foot is possession with Intent on
the patt of him who holds it to claim a free-

hold interest.

Seisin in late is a right of immediate pos-

session according to the nature of the estate.

Cowell; Com. Dig. Seisin (A 1, 2).

If one enters upon an estate having title,

the law presumes an intent in accordance,

and requires no further proof of the intent;

Means v. Welles, 12 Mete. (Mass.) 357 ; Barr
V. Gratz, 4 Wheat. (U. S.) 213, 4 L. Ed. 553

;

but if one enters without title, an intent to

gain seisin must be shown; Bradstreet v.

Huntington, 5 Pet. (U. S.) 402, 8 L. Ed. 170.

Seisin once established is presumed to contin-

ue till the contrary is shown ; Brown v. King,

5 Mete. (Mass.) 173. Seisin will not be lost

by entry of a stranger if the owner remains

in possession; 1 Salk. 246; Hall v. Stevens,

9 Mete. (Mass.) 418. Entry by permission of

the owner will never give seisin without open

and unequivocal acts of disseisin known to

the owner; Clarke v. MeClure, 10 Graft.

(Va.) 805; Hall v. Stevens, 9 Mete. (Mass.)

418. Simple entry by one having the free-

hold title is sufficient to regain seisin;

Spaulding v. Warren, 25 Vt. 316; EUicott v.

Pearl, 10 Pet. (U. S.) 412, 9 L. Ed. 475. The
heir is invested with the seisin by law upon

descent of the title; Green v. Chelsea, 24

Pick. (Mass.) 78! As a general proposition,

by the law in this country, the making, deliv-

ery, and recording of a deed of lands passes

the seisin without any formal entry being

necessary. This is generally by force of the

statutes of the several states,—^in some such

a deed being in terms declared to be equiva-

lent to livery of seisin, and in others dispens-

ing with any further act to pass a full and
complete title ; 4 Greenl. Cruise, Dig. 45, n.,

47, n. ; Smith, Landl. & T. 6, n.; McKee's
Lessee v. Pfout, 3 Dall. (U. S.) 489, 1 L. Ed-

690.
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The seisin could never be In abeyance; 1

Prest. Est. 255 ; and this necessity gave rise

to much of the difficult law in regard to es-

tates enjoyable in the future. See 1 Spence,

Eq. Jur. 156.

A tenant for years had no seisin ; nor had
a remainderman. It was a fundamental
principle that seisin could not be in abey-

ance ; there must always be a feudal repre-

sentative of any piece of land ; Jenks, Mod.
Land L. 95. The statute of uses (g. v.) en-

tirely changed the meaning of the word "sei-

sin." Before the statute seisin had been ex-

clusively a state of fact—the condition of

the person actually possessed, by himself or

his tenant for years as feudal owner. But
it then came to signify the state of the per-

son entitled to possession and to be treated as

in possession by the statute of uses; Jenks,

Mod. Land L. 110.

As' to the seisin of chattels, see 29 L. Q. R.
383; and see the "Mystery of Seisin" by
Maitland in 3 Sel. Essays in Ahglo-Amer. L.

H. 591.

See TuBF and Twig; Liveby of Seisin.

SErsiNA HABENDA. A writ for delivery

of seisin to the lord, of lands and tenements,

after the sovereign, In right of Ms preroga-

tive, had had the year, day, and waste, on
a felony committed, etc. Reg. Orig. 165.

SEIZING OF HERIOTS. Taking the best

beast, etc., where an heriot is due, on the

death of the tenant 2 Bla. C!om. 422.

SEIZURE. In Practice. The act of tak-

ing possession of the property of a person

condemned by the judgment of a competent
tribunal to pay a certain sum of money, by a

sheriff, constable, or other ofBcer lawfully

authorized thereto, by virtue of an execution,

for the purpose of having such property sold

according to law to satisfy the judgment.

Carey v. Ins. Co., 84 Wis. 80, 54 N. W. 20,

20 L. R. A. 267, 36 Am. St. Rep. 907. The
taking possession of goods for a violation of

a pubUc law ; as, the taking possession of a
ship for attempting an illicit trade; The
Caledonian, 4 Wheat. (U. S.) 100, 4 L. Ed.

523; The BoUna, 1 Gall. 75, Fed. Cas. No.

1,608 ; Le Tigre, 2 Wash. C. C. 567, Fed. Cas.

No. 8,281 ; Francis v. Ins. Co., 6 Cow. (N. X.)

404.

The seizure is complete as soon as the

goods are within the power of the officer;

Haggerty v. Wilber, 16 Johns. (N. Y.) 287, 8

Am. Dec. 321 ; Collins v. Montgomery, 2

Nott & M'C. (S. C.) 392 ; Wats. Sher. 172, ap-

proved Carey v. Ins. Co., 84 Wis. 80, 54 N.

W. 18, 20 L. R. A. 267, 36 Am. St. Rep. 907.

The taking of part of the goods in a house,

however, by virtue of a fieri facias in the

name of the whole, is a good seizure of all

;

8 East 474. As the seizure must be made by

virtue of an execution, it Is evident that It

cannot be made after the return-day; Vail

V. Lewis, 4 Johns. (N. Y.) 450, 4 Am. Dec. 300.

See Door; House; Seabch Waebant.

SEIZURE QUOUSQUE. Where the heir on

the death of his ancestor postpones claiming

admittance from the lord, the lord may, after

a reasonable time, and after due proclama-

tion at three successive courts, seize the tene-

ment into his hands quousque, i. e. until an

heir appears and claims admittance; Jenks,

Mod. Land L. 208.

SELECTI JUDICES (Lat.). In Roman Law.

Judges who were selected very much like our

juries. They were returned by the prtetor,

drawn by lot, subject to be challenged and

sworn. 3 Bla. Com. 366.

SELECTMEN. The name of certain town

officers In several states of the United States,

who are invested by the statutes of the states

with extensive powers for the conduct of

the town business.

SELF-DEFENCE. In Criminal Law. The
protection of one's person and property from

injury. Whart. Crim. Law 97. A man may
defend himself, and even commit a homicide

for the prevention of any forcible and atro-

cious crime which If completed would amount
to a felony; Oliver v. State, 17 Ala. 587;

Monroe v. State, 5 Ga. 85 ; Staten v. State,

30 Miss. 619 ; and, of course, under the like

circumstances, mayhem, wounding, and bat-

tery would be excusable at common law; 4
Bla. Com. 180. A man may repel force by
force even to the taking of life; State v.

Patterson, 45 Vt. 308, 12 Am. Rep. 200;

Fields V. State, 134 Ind. 46, 32 N. B. 780;

in defence of his person, property, or habita-

tion, or of a member of his family, against

any one who manifests. Intends, attempts, or

endeavors, by violence or surprise, to commit
a forcible felony, such as murder, rape, rob-

bery, arson, burglary, and the like; Logue
V. Com., 38 Pa. 265, 80 Am. Dec. 481; Bohan-
non V. Com., 8 Bush (Ky.) 481, 8 Am. Rep.

474. In these cases he Is not required to re-

treat; Runyan v. State, 57 Ind. 80, 26 Am.
Rep. 52 ; but he may resist, and even pursue
his adversary, until he has secured himself
from all danger; Gray v. Combs, 7 J. J.

Marsh. (Ky.) 478, 23 Am. Dec. 431; 4 Blngh.

628; State v. Thompson, 45 La. Ann. 969,

13 South. 392 ; but se^ People v. Sullivan, 7
N. T. 396. A man may defend his dwelling

to any extremity ; and this includes what-
ever is within the curtilage of his dwelling-

house ; Pond V. People, 8 Mich. 150. Wlhere
one finds another trying to break into his

house in the night-time he may employ such
force as to prevent his doing so, and if the

other threatens to kill him and makes a
motion as if to do so and puts him in fear

of his life, he Is not bound to retreat, but
may use such force as is necessary to repel

the assault; Alberty v. tJ. S., 162 U. S.

499, 16 Sup. Ct. 864, 40 L. Ed. 1051. In de-

ciding what force Is necessary, a person need
only act upon the circumstances as they ap-

pear to him at the time. See HInton v. State,

24 Tex. 454; Schnier v. People, 23 111. 17.
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In the case of homicide, the law permits
the resistance of force or seriously threaten-
ed force, actually Impending or reasonably
apparent, by force sufBdent to repel the ac-

tual or apparent danger, and no more;
Springfield v. State, 96 Ala. 81, 11 South. 250,

38 Am. St. Rep. 85. The law of self-defence

justifies an act done "in an honest and rea-

sonable belief of immediate danger ;" New
Orleans & N. E. R. Co. v. Jopes, 142 U. S. 18,

12 Sup. Ct. 109, 35 L. Ed. 919. To justify a

liomicide, however, on the ground of self-de-

fence, there must have been not only the be-

lief but also reasonable ground for believing

that at the time of killing the deceased, he
was in Imminent or Immediate danger of his

life or great bodily harm ; Wilson v. State,

30 Pla. 234, 11 South. 556, 17 L. R. A. 654;

People' v. Hyndman, 99 Cal. 1, 33 Pac. 782;

Kelly V. State, 27 Tex. App. 562, 11 S. W.
€27 ; Baum v. Bell, 28 S. C. 201, 5 S. E. 485

;

People V. Kennedy, 159 N. Y. 346, 54 N. E.

51, 70 Am. St. Rep. 557 ; and to justify shoot-

ing, on apparent necessity, the circumstances

must have been such as to Induce the mind of

a reasonably prudent person to entertain the

belief that the defendant was in imminent
peril of his life or great bodily harm ; Ro-
den V. State, 97 Ala. 54, 12 South. 419; there

must be a reasonable apprehension of imme-
diate danger justified by the circumstances;

Field V. Com., 89 Va. 690, 16 S. E. 865; if

there is manifestly no adequate or reasonable

ground for such belief, the plea will not

avail ; Anderson v. U. S., 170 D. S. 481, 18

Sup. Ct. 689, 42 L. Ed. 1116; it Is good if

it appeared to the accused, at the time, act-

ing as a reasonable man, that It was neces-

sary for him to kill the deceased in order to

prevent injury to himself; Owens v. U. S.,

130 Fed. 279, 64 C. C. A. 525.

One on trial for homicide, and setting up
self-defence, may testify as to what he
thought the deceased intended to do; Taylor

V. People, 21 Colo. 426, 42 Pac. 652; and that

he believed It was necessary to kill the de-

ceased in order to save himself; State v.

Harrington, 12 Nev. 126; Lane v. State, 44

Pla. 105, 32 South. 896, where the deceased

had threatened the accused and just before

the killing had made a demonstration against

him with his hand, declaring that he would
kill the accused, the latter may testify what
he believed the former would do; Wallace
V. U. S., 162 U. S. 466, 16 Sup. Ct 859, 40
L. Ed. 1039 ; the accused may testify that

he struck the deceased because he believed

that the deceased was going to strike him;
Com. V. Woodward, 102 Mass. 155; the ac-

cused may explain his motives in drawing
his revolver at the time of the assault; Ryan
V. Territory, 12 Ariz. 208, 100 Pac. 770.

One setting up this defence must have act-

ed on facts as they appeared to him. If,

without fault, or carelessness, he is misled

concerning them and defends himself cor-

i*ectly according to what he supposes the

facts to be, though they are in truth other-

wise, and he has really no occasion for the

extreme measures, the defence is made out;

1 Bish. Cr. L. § 384 ; State v. Harris, 46 N.
0. 193; Pond v. People, 8 Mich. 150. It

need not appear that the killing was abso-

lutely necessary; State v. Collins, 32 la. 39.

Reasonable fear does not mean the fear

of a coward, but the fear of a reasonably
courageous man; Gallery v. State, 92' Ga.

463, 17 S. E. 863 ; fear that one's life is In
danger will not excuse a homicide in the ab-

sence of an overt act or hostile demonstra-
tion on the part of the deceased.

A question whether a homicide is com-
mitted In repelling an attack is a question
of fact not necessarily dependent upon the
duration or quality of the reflection byi

which the act may have been preceded;
Hickory v. U. S., 151 U. S. 303, 14 Sup. Ct.

334, 38 L. Ed< 170. One assailed on his own
grounds, without provocation, by a person

armed with a deadly weapon and apparent-

ly seeking his life, is not obliged to retreat

and may defend himself with such means as

are within his control; Beard v. TJ. S., 158

U. S. 550, 15 Sup. Ct. 962, 39 L. Ed. 1086;

Eversole v. Com., 95 Ky. 623, 26 S. W. 816.

So a person who has had an angry alterca-

tion with another person may be justified

in arming himself for self-defence; and if,

on meeting his adversary afterwards, he
kills him, but not in necessary self-defence,

his crime may be manslaughter or murder,
according to the circumstances on the occa-

sion of the killing, and is not necessarily

murder by reason of his having previously

armed himself; Thompson v. U. S., 155 U.

S. 271, 15 Sup. Ct. 73, 39 L. Ed. 146. Ac-

cordingly it is wrong to charge that the

intentional arming of himself with a pistol

by a defendant, even if with a view to self-

defence, would make a ease of murder un-

less the actual affray developed a case of

self-defence ; Allen v. U. S., 157 U. S. 675, 15

Sup. Ct. 720, 39 L. Ed. 854.

Where the accused embarks in the quarrel

with no felonious intent or malice or purpose

of doing bodily harm or killing, and, under

reasonable belief of imminent danger, inflicts

a deadly wound, it is not murder; Wallace

V. U. S., 162 U. S. 466, 16 Sup. Ct. 859, 40 L.

Ed. 1039; but where a difficulty is inten-

tionally brought on for the purpose of kill-

ing the deceased, the fact of imminent dan-

ger to the accused constitutes no defence;

Wallace v. U. S., 162 U. S. 466, 16 Sup. Ct
859, 40 L. Ed. 1039.

In Beard v. IJ. S., 158 U. S. 550, 15 Sup.

Ct 962, 39 L. Ed. 1086; the following rule

was quoted with approval: "A true man,

who is vrithout fault. Is not obliged to fly

from an assailant who by violence or sur-

prise maliciously seeks to take his life or to

do him enormous bodily harm" ; In Alberty
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V. U. S., 162 U. S. 499, 16 Sup. Ct. 864, 40 L.

Ed. 1051, the rule was stated: "He may law-

fully kill the assailant provided he use

all the means in his power otherwise to save

his own life, or prevent the intended harm,
such as retreating as far as he can, or dis-

abling him without killing him, if it be in

his power." Quoting these two inconsis-

tent rules. Prof. Beale (16 Harv. L. Rev.

567) considers the cases on this subject at

length. On one or two points the author-

ities agree. If retreat would not diminish

the danger, the person assailed may stand

his ground; People v. Macard, 73 Mich. 15,

40 N. W. 784; Bird v. State, 77 Wis. 276,

45 N. W. 1126 (that he must retreat unless

it would increase the danger; Carter v.

State, 82 Ala. 13, 2 South. 766); so if he
is assailed in his own dwelling house; Al-

berty v. TJ. S., 162 U. S. 499, 16 Sup. Ct. 864,

40 L. Ed. 1051 ; Eversole v. Com., 95 Ky. 623,

26 S. W. 816.

In Com. V. Drum, 58 Pa. 9, it was finely

said by Agnew, J.: "Ordinary defence and
the killing of another evidently stand upon
different footing. When it comes to a ques-

tion whether one man shall flee or another
shall live, the law decides that the former
shall rather flee than that the latter shall

die."

It is not the duty of a police officer, when
not exceeding his authority, to fly when as-

saulted. He may defend himself with such
force as may be necessary, but he may not

take life except when the assault is so vio-

lent as to put him in danger of death or

great bodily harm; but he is not required

to flee to the wall ; Com. v. Crowley, 26 Pa.
Super. Ct. 124.

What is or what is not an overt demon-
stration of violence sufficient to justify a
resistance which ends in the death of the

party making the demonstration varies with

the circumstances and is a question for the
jury ; Allison v. U. S., 160 U. S. 203, 16 Sup.

Ct 252, 40 L. Ed. 395.

If a person, under the provocation of of-

fensive language, assaults the speaker per-

sonally, but in such a way as to show that

there is no intention to do him serious bodily

harm, and then retires under such circum-

stances as show that he does not intend to

do anything more, but in good faith with-

draws from further contest, his right of self-

defence is restored when the person assault-

ed, in violation of law, pursues him with a

deadly weapon, and seeks to take his life, or

do him great bodily harm ; Kowe v. U. S., 164

U. S. 546, 17 Sup. Ct. 172, 41 L. Ed. 547 ; Par-

ker V. State, 88 Ala. 4, 7 South. 98; Whart.

Horn. § 483; Beard v. U. S., 158 U. S. 550,

564, 15 Sup. Ct. 962, 39 L. Ed. 1086; but there

must be a real and bona fide surrender and
withdrawal on the part of the original ag-

gressor, otherwise he will continue to be so

regarded; Whart. Cr. L., 9th ed. § 486. The

meaning of the principle is that the law will

always leave the original aggressor an op-

portunity to respond before he takes the life

of his adversary; Bish. Cr. L., 7th ed. § 871;

1 Bish. N. Cr. L. § 702. It is "for the jury to

say whether the withdrawal was not in good

faith or was a mere device by the accused to

obtain some advantage of his adversary";

Rowe V. U. S., 164 0. S. 546, 17 Sup. Ct. 172,

41 L. Ed. 547. It is said of the two United

States cases cited that they "consistently

united in expressing a judicial policy on the

subject of self-defence which is hot only logical

in principle, but commends itself to the prac-

tical sense of justice" ; 55 Alb. L. J. 268; to

the same effect in substance are recent cases

in state courts ; State v. Evans, 124 Mo. 397,

28 S. W. 8; Page v. State, 141 Ind. 236, 40
N. B. 745.

A person assaulted may do more than

ward off a blow; he may strike back; Car-

man Deana, Cr. App. Rep. (Engl. 1909) 75.

The possession of a good conscience is not

an indispensable prerequisite to justification

of action in the face of imminent and deadly

peril, nor does the intrinsic rightfulness of

the occupation or situation of a party, hav.-

ing in itself no bearing upon or connection
with an assault, impose a limitation upon the

right to repel it; Starr v. U. S., 153 U. S. 614,

14 Sup. Ct. 919, 38 L. Ed. 841.

It has been said that the justification of

self-defence must be established by a prepon-

derance of evidence; State v. Ballou, 20 R.
I. 607, 40 Atl. 861; State v. Welsh, 29 S. C.

4, 6 S. B. 894 ; but see Gearty v. New York,
171 N. T. 71, 63 N. E. 804; and perhaps the

doctrine is too broadly stated. One who
starts an affray with intent to kill the de-

ceased cannot plead self-defence; Ander-

sen y. U. S., 170 U. S. 481, 18 Sup. Ct.

689, 42 L. Bd. 1116; so of one who provoked
an affray by insulting language; State v.

Scott, 41 Minn. 365, 43 N. W. 62; Shaw v.

State (Tex.) 73 S. W. 1046. Where one
sought a meeting to provoke an assault, but
was attacked without provocation, he may
plead self-defence; 1 Hale, P. C. 479; contra.

State V. Neeley, 20 la. 108; Vaiden v. Com.,
12 Gratt. (Va.) 717.

The doctrine of constructive self-defence

comprehends the principal civil and domestic
relations; therefore master and servant, par-
ent and child, husband and wife, killing an
assailant in the necessary defence of each,

respectively, are excused, the act of the rela-

tion being consti'ued the samie as the act of

the party himself; 4 Bla. Com. 186; Hath-
away V. State, 32 Fla. 56, 13 South. 592;
strangely enough, there seems to be no au-
thority for placing a brother or sister in this

category, though they doubtless occupy" as
good a position as a stranger; 25 Alb. L. J.

187. See 2 Bish. Cr. L. 877.

A man may defend himself when no fel-

ony has beei} threatened or attempted. First,

when the assailant attempts to beat another
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and there Is no mutual combat: as where
one meets another' and attempts to commit
or does commit an assault and battery on
Mm, the person attacked may defend him-
self; Bartlett V. Churchill, 24 Vt. 218; Hazel
V. Clark, 3 Har. (Del.) 22; Com. v. Ford, 5
Gray (Mass.) 475; 3 C. & P. 31; but it is

not true as a general proposition, that one
who is assaulted by another with a danger-

ous weapon Is justified in taking the life of the
person so assaulting him; State v. West, 45
La. Ann. 14, 12 South. 7; and in case of an
-offer or attempt to strike another, when suffi-

ciently near, so that there is danger, the per-

son assailed may strike first, and is not re-

quired to wait until he has been struck ; Bull.

N. P. 18. Second, when there is a mutual
combat upon a sudden quarrel. In these cas-

es both parties are the aggressors; and if in

the fight one is killed, it will be manslaughter
at least unless the survivor can prove two
things, viz. : that before the mortal stroke was
given he had refused any further combat, and
had retreated as far as he could with safe-

ty; Hodges V. State, 15 Ga. 117; Stewart v.

State, 1 Ohio St. 66 ; and that he killed his

adversary from necessity, to avoid his own
destruction; Shorter v. People, 2 N. Y. 193,

51 Am. Dec. 286; 1)111 v. State, 25 Ala. 15.

A person assaulted by another, whom he
kills, cannot set up the plea of self-defence

if he could have safely retreated or have
disarmed the other vnthout danger to him-
self, and believed himself able to do so; Fal-

lin V. State, 86 Ala. 13, 5 South. 423; State

v. Dillon, 74 la. 653, 38 N. W. 525.

The settled rule that where a person hav-
ing authority to arrest and using the proper
means for" that purpose is resisted, he can
repel force with force, and, if the party mak-
ing the resistance is unavoidably . killed, the

"homicide is justifiable, may be invoked by

a person who resists and kills the officer, if

he was ignorant of the fact that he was an
officer ; Starr v. U. S., 153 U. S. 614, 14 Sup.

Ct. 919, 38 L. Ed. 841.

A man may defend himself against ani-

mals, and he may during the attack kill them,

but not afterwards; 1 C. & P. 106; Credit v.

Brown, 10 Johns. (N. Y.) 865. See Horr. &
T. Cas. on Self-Defence, where the cases are

collected.

In early English law killing in self-defence was
not Justifiable homicide. The party indicted was
not entitled to an acquittal by a jury. He was sent
back to prison and must trust to the king's mercy
for a pardon. And although he obtained a pardon,
he forfeited his goods for the crime. But by 1400,

self-defence had become a bar to an action for a
battery. Pardons for killing in self-defence became
a matter of course ; ultimately the jury was per-
mitted to give a Terdlct of not guilty in such cases,

and the practice of forfeiting the goods of the de-
fendant died out. Ames, Leot. Leg. Hist. 436.

See Defence; Coolino Time; Justifica-

tion ; Mtjrdeb ; Homicide.

SELF-DESTRUCTION. This term In an
insurance policy is synonymous with, not

more comprehensive than, suicide. It does
not include an intentional though Insane kill-

ing of one's self. "The act, whether de-

scribed by words of Saxon or of Latin origin,

or partly of the one and partly of the other,

'dying by his own hand,' 'self-killing,' 'self-

slaughter,' 'suicide,' 'self-destruction,' with-
out more, cannot be imputed to a man who,
by reason of insanity (as is commonly said),

'is not himself ;" Connecticut Mut. L. Ins.

Co. V. Akens, 150 U. S. 468, 14 Sup. Ct. 155,

37 L. Ed. 1148. See Suicide.

SELF-DISSERVING EVIDENCE. See
Selp-Regaeding Evidence.

SELF-EXECUTING PROVISIONS. See
Constitutional; and also Thomps. Corp. §

3004.

SELF - REGARDING EVIDENCE. That
evidence for or against a party which Is af-

forded by the language or demeanor of him-
self or of those who represent him. When
in favor of the party supplying it, the evi-

dence may be said to be "self-serving," when
otherwise, "self-disserving," and these terms
are also applicable to the statement and de-

meanor of witnesses.

Self-serving evidence is not originally ad-

imissible except where part of the document
is used against the party, who is entitled to^

have the whole of it laid before the jury who
may consider such statements as are self-

serving, and give such weight to them as they

see fit ; 5 Taunt. 245 ; 2 D. & Ryl. 358. See

Confession.
Self-disserving statements are termed "ad-

missions" in civil cases and "confessions" in

criminal cases. See those titles. They are

also classified as "plenary" when the state-

ments are not absolutely inconsistent with
the existence of fact different from those in-

dicated by it See, generally, Best, Evidence

§§ 518-577.

SELF-SERVING EVIDENCE. See Self-

Rbgabding Evidence.

SELION OF LAND. A ridge of ground ris-

ing between two furrows, containing no cer-

tain quantity, but sometimes more and some-

times less. Tennes de la Ley.

SELLER. One who disposes of a thing in

consideration of money; a vendor.
This term is more usually applied in the

sale of chattels, and that of vendor in the

sale of estates. See Sale.

SELLETTE (Fr.). A kind of wooden seat

set up in criminal courts in France, on which
they placed the accused to undergo his last

interrogatory when the conclusions of the

counsel for the prosecution went against him
with regard to capital punishment or at least

penal corporal punishment. It implied moral
degradation and was therefore limited to

persons accused of crimes entailing corporal

punishment See Ord. Or. de 1670, Tibre IV,

art. 21. Abolished by Edict of May 1, 1788.

Called a "stool of repentance."
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SELLING PUBLIC OFFICES. Buying or

selling any office in the gift of the crown, or

making any negotiation relating thereto, was

deeme4 a misdemeanor under stats. 5 & 6

Edw. VI. c. 16, and 49 Geo. III. c. 12a 2

Steph. Com., 11th ed. 631.

SEMBLE (Fr. it seems). A term frequent-

ly used before the statement of a point of law

which has not been directly settled, but

about which the court have expressed an

opinion and intimated what a decision

would be.

, SEMESTRIA. The collected decisions of

the emperors in their councils. Whart. Diet.

SEMI-COLON. According to well-estab-

lished grammatical rules, this is a point

only used to separate parts of a sentence

more distinctly than a comma. Lambert v.

People, 76 N. T. 220, 32 Am. Bep. 293.

SEMI - MATRIMONIUM. Half - marriage.

Concubinage was so called in the Roman law.

Tayl. Civ. L. 273.

SEMI-PROOF, in Civil Law. Presump-
tion of fact. This degree of proof is thus

defined : "Non est ignorandum probationem

semiplenam earn esse per gimm rei gestw

fides aliqua fit judici; non tam-en t-anta ut

jure debeat in pronimcianda sententia earn

sequi." Mascardus, de Prob. vol. 1, Quaest.

11, n. 1, 4.

SEMINARY. A place of education. Any
school, academy, college, or university in

which young pei-sons are instructed in the

several branches Of learning which may
qualify them for their future employments.

Webster^ Diet.

The word is said to have acquired no fixed

and definite legal meaning. Chegaray v. New
York, 13 N. Y. 229.

SEMINAUFRAGIUM (Lat). A term used

by Italian lawyers, which literally signifies

half-shivwrech, and by which they under-

stand the jetsam, or casting merchandise into

the sea to prevent shipwreck. Locrg, Esp. du
Code de Com. art. 409. The state of a vessel

which has been so much injured by tempest
or accident that to repair the damages, after

being brought into port, and prepare her for

sea, would cost more than her worth. 4 Bost.

L. Rep. 320.

SEMPER PARATUS (Lat. always ready).

The name of a plea by which the defendant
alleges that he has always been ready to per-

form what is demanded of him. 3 Bla. Com.
303. The same as Tout temps prist.

SEN. Said to be an ancient word which
signified justice. Co. Litt 61 a.

SE N A G E . Money paid for synodals.

SENATE. The name of the less numerous
of the two bodies constituting the legislative

branch of the government of the United
States, and of the several states. See the ar-

ticles upon the various states.

Bouv.—191

The Senate of the United States Is composed of

two senators from each state : and each senator has
one vote. Under the 17th amendment to the federal

constitution, senators are elected by popular vote.

See Constitution of United States. The equal

representation of states In the senate Is secured to

them beyond the ordinary power of amendment ; no

state can be deprived thereof without its consent.

Art. 6. The senate has been, from the first forma-
tion of the government, divided Into three classes.

The rotation of the classes was originally deter-

mined by lot, and the seats of one class were vacat-

ed at the end of the second year, so that one-third

of the senate Is chosen every second year. Const,

art. 1, s. 3. This provision was borrowed from a

similar one in some of the state constitutions, of

which Virginia gave the first example.
The qualifications which the constitution requires

of a senator are that he should be thirty years of

age, have been nine years a citizen of the United
States, and, when elected, be an inhabitant of that
state tor which he shall be chosen. Const, art. 1, s.

3. See CotJGRESS. They do not hold their places
"under the government of the United States" with-
in the meaning of the Revised Statutes that any
one convicted under its provisions shall be incapable

of holding any oSlce of honor, trust or profit under
that government ; Burton v. V. S., 202 U. S. 344, £6

Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. Cas. 392.

SENATUS. In Roman Law. The senate.

Also the place where the senate met. Calv.

Lex.

SENATUS CONSULTUM (Lat). Ip Ro-

man Law. A decree or decision of the Ro-
man senate, which had the force of law.

When the Roman people had so increased

that there was no place where they could
meet, it was found necessary to consult the
senate, instead of the people, both on public

affairs and those which related to individuals.

The opinion which was rendered on such an
occasion was called senatus consuUum. Inst.

1. 2. 5; Clef des Lois Rom.; Merlin, B6pert.

These decrees frequently derived their titles

from the names of the consuls or magistrates
who proposed them; as senatus-consultum
Olaudianum, Libonianum, Vellelanum, etc.,

from Claudius, Libonius, Valleius. AylifEe,

Pand. 30.

SENATUS DECRETA. (Decisions of the

senate.) Private acts concerning particular

persons merely.

SENESCHAL. A steward; also one who
has the dispensing of justice. Co, Lltt. 61 a.

SENESCHALLO ET MARESHALLO QUOD
NON TENEATPLACITA DE LIBERO TEN-
EM ENTO. A writ addressed to the steward
and marshal of England, inhibiting them to

take cognizance of an action in their court
that concerns freehold. Reg. Orig. 185.

SENESCHALLUS (Lat). A steward. Co.

Litt 61 a.

SENILE DEMENTIA. See Dementia.

SENILITY. The state of being old.

When on account of senility the party is

unable to manage his affairs, a committee
will be appointed as in case of lunacy ; 1

Collier, Lun. 66; In re Barker, 2 Johns. Ch.

(N. Y.) 232; Darling y. Bennet, 8 Mass. 129;
19 Ves. Jr. 285.
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SENIOR. The elder. This addition is

sometimes made to a man's name, when two
persons bear the same, in order to' distinguish

them. In practice, when nothing is mention-
ed, the senior is Intended ; Neil v. Dillon, 3

Mo. 59. See Name ; Junior.

One older in ofl5ce, or whose entrance up-

on an office was anterior to that of another.

State V. Hueston, 44 Ohio St. 6, 4 N. E. 471.

SENTENCE. A judgment, or judicial dec-

laration made by a judge in a cause. The
term judgment is more usually applied to civ-

il, and sentence to criminal, proceedings.

Sentences are final, when they put an end

to the case ; or interlocutory, when they

settle only some incidental matter which has

arisen in the course of Its progress. See Aso

& Man. Inst. b. 3, t. 8, c. 1.

A sentence exceeding the term allowed by law
will be reversed upon certiorari ; Wliite v. Com., 3

Brews. (Pa.) 30. Under some circumstances a sen-

tence may be suspended after conviction ; State v.

Addy, 43 N. J. L. 113, 39 Am. Rep. 547; Com. v.

Dowdican's Bail, 115 Mass. 133 ; but not indefinitely

;

Ex parte Bugg, 163 Mo. App. 44, 145 S. W. 831. But
a single sentence exhausts the power of the court
to punish the offender, after the term is ended or
the judgment has gone into operation ; Ex parte
Lange, 18 Wall. (U. S.) 163, 21 L. Ed. 872 j Com. v.

Foster, 122 Mass. 317, 23 Am. Rep. 326; Com. T.

Mayloy, 57 Pa. 291.

The court may set a day for the execu-

tion of a prisoner after the time originally

fixed has elapsed. The prisoner may be held

in confinement after the first day fixed for

execution has passed ; In re Cross, 146 U. S.

271, 13 Sup. Ct. 109, 36 L. Ed. 969. Upon the

affirmance of a judgment, sentencing a pris-

oner to death, there is nothing which requires

that he shall be sentenced anew by the trial

court; Schwab v. Berggren, 143 U. S. 442, 12

Sup. Ct. 525, 36 L. Ed.;218. See Execution.

When a sentence different from that au-

thorized by law has been imposed and the

judgment has been reversed for that error,

and the cause remanded to the trial court
with instructions to proceed therein according

to law, the trial court resumes jurisdiction

of the cause at the point where the error

supervened and may resentence the defend-

ant and impose the penalty provided by law,

although part of the void sentence has been

executed; U. S. v. Harman, 68 Fed. 472.

Where a court has jurisdicl-ion of the per-

son and the offence, the imposition of a sen-

tence in excess of what the law permits does

not render the authorized portion of the sen-

tence void, but only such part as may be in

excess; U. S. v. Pridgeon, 153 U. S. 48, 14

Sup. Ct. 746, 38 L. Ed. 631; State v. Wil-

liams, 77 Mo. 310; so, on a plea of guilty. If

the court had authority to impose the pun-

ishment actually adjudged on a conviction

of a higher grade of the offence; In re Pas-

chal. 56 Kan. 123, 42 Pac. 373.

Where the judgment on the first count is

reversed and there is arrest of judgment un-

der the second, a term of Imprisonment un-

der the third may be made to commence on
(he day fixed for the first count ; Bi:tz v. U.
S., 153 U." S. 308, 14 Sup. Ct. 924, 38 L. Ed.

725.

Where a sentence is imposed after a gen-

eral verdict on an indictment containing sev-

eral counts, some of which were subsequently

found bad, such sentence will be sustained,

where it Is no heavier than what might prop-

erly have been imposed upon the good counts

;

Haynes v. D. S., 101 Fed. 817, 42 C. C. A. 34.

Failure in the sentence to name the crime

for which the prisoner was sentenced may
be supplied by reference to the rest of the

record; Pointer v. U. S., 151 U. S. 396, 14

Sup. Ct. 410, 38 L. Ed. 208.

Statutes providing for a severer punish-

ment when a criminal is convicted of a sec-

ond or third offence are not in violation of

the constitutional provision that no one shall

be twice put in jeopardy for the same oTeuce;

Moore v. Missouri, 159 U. S. 673, 16 Sup. Ct
179, 40 \j. Ed. 301. The doctrine Is that the

subsequent punishment is no. for the first

offence, but for persistence in crime; Peo-

ple V. Stanley, 47 Cal. 113, 17 Am. Kep. 401;

Kelly V. People, 115 111. 583, 4 N. E. 644, 56

Am. Rep. 184; Sturtevant v. Com., 158 Mass.

598, 33 N. E. 648; Ingalls v. State, 48 Wis.

647, 4 N. W. 785. For the same reason, they

are not open to the objection that they are

ex post facto, even when the prior convic-

tions occurred before the passage of the act

imposing the additional penalty; Ex parte

Gutierrez, 45 Cal. 429; Com. v. Graves, 155

Mass. 163, 29 N. E. 579, 16 L. R. A. 236;

Blackburn v. State, 50 Ohio St. 428, 36 N. E.

18 ; Rand v. Com., 9 Graft. (Va.) 738. buch

statutes cannot apply to the case of a convic-

tion for an offence committed after that for

which the prisoner Is on trial, but for which

he is first tried ; Rand v. Com., 9 Graft. (Va.)

738. The indictment must allege that the de-

fendant had been previously convicted, sen-

tenced, and imprisoned (once or twice, as the

case may be) in some penal institution for

felonies (as such penalties are usually only

prescribed for felonies or penitentiary of-

fences), describing each separately; Sturte-

vant V. Com., 158 Mass. 598, 33 N. E. 648;

State V. Austin, 113 Mo. 538, 21 S. W. 31;

Blackburn v. State, 50 Ohio St. 428, 36 N. B.

18. As a general rule the courts have no

discretion in the matter of imposing sentence

under the habitual criminal acts; Sturtevant

v. Com., 158 Mass. 598, 33 N. E. 648 ; Black-

burn V. State, 50 Ohio St. 428, 36 N. E. 18.

It is not necessary, unless required by stat-

ute, that the subsequent convi.tion or

convictions should be for the same identi-

cal offence or character of offence. It Is

sufficient if the accused has been convicted

of any one of the offences of the grade

named; Kelly v. People, 115 111. 583, 4 N. E.

644, 56 Am. Eep, 184. The previous offences

must have been penitentiary offences, and

not merely made so by repeated convictious
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for what would otherwise have been mis-

demeanors; Stover V. Com., 92 Va. 780, 22

S. E. 874.

A statute permitting the supreme court to

reduce a sentence imposed by a trial court

is not unconstitutional as an exercise of par-

doning power by the judiciary; Palmer v.

State, 70 Neb. 136, 97 N. W. 235 ; nor Is a
statute allowing the governor to fix a new
date for execution when the date in the judg-

ment has passed, since it is a ministerial and
not a judicial act; Bullitt v. Sturgeon, 127

Ky. 332, 105 S. W. 468, 14 L. K. A. (N. S.)

268.

Where one is found guilty of manslaughter
on an indictment for murder, and on a new
trial granted on appeal he is subsequently

found guilty of murder, the case will be
remanded with directions to sentence for

manslaughter only ; People v. Farrell, 146
Mich. 264, 109 N. W. 440.

A prisoner who is paroled without statuto-

ry authority cannot, upon violation of his pa-

role, be required to remain in prison teyoad
the time when the original sentence expired

;

Scott V. Chichester, 107 Va. 933, 60 S. E. 95,

16 L. R. A. (N. S.) 304.

,

A person who commits a felony while en-

joying his liberty under a bond given to stay

execution of a judgment for a previously

committed felony must serve such second

sentence upon the expiration of the first;

State v. Finch, 75 Kan. 582, 89 Pac. 922, 20
li. H. A. (N. S.) 273; but a death sentence in

a subsequent prosecution will be put into ef-

ifect although the prisoner is serving a pre-

viously imposed life sentence; Brown v.

State, 50 Tex. Cr. R. 114, 95 S. W. 1039.

Where, under an indeterminate sentence

act, the court fixes a maximum term below
the statutory period, the prisoner cannot

bring a writ of habeas corpus to be released

at the expiration of the maximum period,

since he is subject to the statutory maxi-

mum; In re Duff, 141 Mich. 623, 105 N. W.
138. On an Indictment charging separate

offences under the same statute, the court

may impose separate and cumulative sen

tences; but a single sentence for a term
longer than is authorized by the statute for

one offense is void as to the excess; U. S. v.

Peeke, 153 Fed. 166, 82 C. C. A. 340, 12 L.

R. A. (N. S.) 314. An act authorizing a

board of commissioners of a county work-
house to deduct from sentence for good con-

duct, leaving the whole matter to arbitrary

.discretion, is an unconstitutional delega-

tion of legislative authority; Fite v. State,

114 Tenn. 646, 88 S. W. 941, 1 L. R. A. (N. S.)

520, 4 Ann. Cas. 1108; People v. Cummlngs,
88 Mich. 249, 50 N. W. 310, 14 L. R. A. 285

;

Com. V. Halloway, 44 Pa. 210, 84 Am. Dec.

431; State v. Board, 16 Utah 478, 52 PaC
1090; contra, State v. Peters, 43 Ohio 629,

4 N. E. 81; Opinion of Justices, 13 Gray
(Mass.) 618; State v. Austin, 113 Mo. 538,

21 S. W. 31; State v. Patterson (N. J.) 22

Atl. 802.

A Pennsylvania act (1911) provides that

the court shall "pronounce upon such facts

a sentence of Imprisonment for a definite

term and state in such sentence the minimum
and maximum limits thereof and the maxi-

mum limit shall never exceed the maximum
time now or hereafter prescribed as a pen-

alty for such offence." It Is said that the

act does not fix punishment; it relates ex-

clusively to the manner of sentence. As was
first pointed out by Judge Sulzberger a maxi-

mum sentence is the only portion of the sen-

tence which Is valid; the minimum sentence

is merely an administrative notice by the

court to the executive department calling at-

tention to the policy that when a man's so^

called minimum sentence is about to expire

. . the propriety of granting a qualified

pardon may be determined; Com. v. Kalck,

239 Pa. 541, 87 Atl. 61, where it was held

that such an act is constitutional, follow-

ing State V. Perkins, 143 la. 55, 120 N. W.
62, 21 L. R. A. (N. S.) 931, 20 Ann. Cas. 1217

;

In re Conditional Discharge of Convicts, 73

Vt. 414, 51 Atl. 10, 56 L. R. A. 658 ; People

V. IlUnois State Reformatory, 148 111. 413, 36
N. E. 76, 23 L. R. A. 139 ; State v. Peters, 43
Ohio G29, 4 N. E. 81; Com. v. Brown, 167

Mass. 144, 45 N. E. 1; Davis v. State, 152
Ind. 34, 51 N. E. 928, 71 Am. St. Rep. 322;

People V. Hayes, 140 N. Y. 484, 35 N. E.

951, 23 L. R. A. 830, 37 Am. St. Rep. 572.

To the same effect, Berry v. Com., 141 Ky.
422, 132 S. W. 1030.

The suspension of civil rights of a per-

son sentenced to the penitentiary for a term
less than life begins at the date of his im-

prisonment; Harmon v. Bowers, 78 Kan.
135, 96 Pac. 51, 17 L. R. A. (N. S.) 502, 16
Ann. Cas. 121.

In England where one convicted of an of-

fense is not less than 16 nor more than 21
years old, and by reason of bad associates

it is expedient to subject him to instruc-

tion and discipline, the court may pass a sen-

tence of detention under penal discipline in

a Borstal institution for not less than one
nor more than three years ; here he is drilled

and taught a trade and trained morally and
physically. Act of 1908.

See Cumulative Sentence; Judgment;
Habitual Ceiminals' Act; Prisoner; Tick-
et or Leave; Solitary Confinement.
As to the formal address of the court to

the prisoner before sentence, see Allocution.

SENTENCE OF DEATH RECORDED. A
custom in the English courts, now disused, of

entering sentence of death on the record

which is not intended to be pronounced. The
effect was the same as if it had been pro-

nounced and the offender reprieved.

SENTENTIA. See JUxiM.

SEPARALITER (Lat. separately). A
word sometimes used la indictments to show



SEPARALITER 3044 SEPARATION

that the defendants are charged separately
with offences which without the addition of

this word would seem, from the form of the
indictment, to be charged jointly; as, for

example, when two persons are indicted to-

gether for perjury, and the indictment states

that A and B came before a commissioner,
etc., this is alleging that they were both

g^iilty of the same crime, when by law their

crimes are distinct, and the indictment is

vicious ; but if the word separaliter is used,

then the affirmation is that each was guilty

of a separate ofCence. 2 Hale, PL Cr. 174.

SEPARATE ACTION. An action is so

called which each of several persons must
bring when they are denied the privilege of
joining in one suit. See Joindee.

SEPARATE ESTATE, That which be-

longs to one only of several persons: as, the
separate estate of a partner, which does not
belong to the partnership. 2 Bouvier, Inst,

n. 1519.

The separate estate of a married woman
is that which belongs to her and over which
her husband has no right in equity. It may
consist of lands or chattels. Firemen's Ins.

Co. of Albany v. Bay, 4 Barb. (N. Y.) 409.

See Mabbied Woman.

SEPARATE MAINTENANCE. The allow-
ance made by a husband to his wife for her
separate support and maintenance. In gen-
eral, if a wife is abandoned by her husband,
without fault on her part, and left without
adequate means of support, a bill in equity
will lie to compel the husband to support
her, without asking for or procuring a decree
of divorce; Schoul. Hus. & W. § 485; Gar-
land V. Garland, 50 Miss. 694 ; Van Arsdalen
V. Van Arsdalen, 30 N. J. Eq. 359;

When this allowance. is regularly paid, and
notice of It has been given, no person who
has received such notice will be entitled to

recover against the husband for necessaries

furnished to the wife, because the liability of

the husband depends on a presumption of

authority delegated by him to the wife, which
is negatived by the facts of the case; 2
Stark. Ev. 699.

SEPARATE TRIAL. See Joindeb.

SEPARATION. A cessation of cohabita-

tion of husband and wife by mutual agree-

ment.
After much diversity of opinion in the

English cases, the House of Lords upheld an
agreement to live apart, and decreed specific

performance of its covenants ; 1 H. L. C. 538,

followed in 4 De 6., F. & J. 221 ; separation

deeds are not per se against pubUc policy;

12 Ch. Div. 605, per Jessel, M. R. See an in-

teresting historical review of the English

cases by R. J. Peaslee in 15 Harv. L. Rev.

638.

In this country the weight of authority Is

that there may be a valid agreement for a

separation directly between the husband and

wife, without the intervention of a trustee,

which the courts will sanction ; Carey v.

Mackey, 82 Me. 516, 20 Atl. 84, 9 L. R. A. 113,

17 Am. St. Rep. 500 ; Randall v. Randall, 37
Mich. 563 ; Stebbins v. Morris, 19 Mont. 115,

47 Pac. 642 ; Hilbish v. Hattle, 145 Ind. 59,

44 N. E. 20, 33 L. R. A. -783 ; Sumner v. Sum-
ner, 121 6a. 1, 48 S. E. 727; the husband
will be treated as trustee ; Com. v. Richards,

131 Pa. 209, 18 Atl. 1007.

When subject to such an agreement, the

court will prevent the husband from decreas-

ing the alimony, and will not aid the wife to

increase the alimony; Martin v. Martin, 65

la. 255, 21 N. W. 595; Henderson v. Hen-
derson, 37 Or. 141, 60 Pac. 597, 61 Pac. 136,

48 L. R. A.. 766, 82 Am. St. Rep. 741.

But it is held that a husband and wife

cannot contract to renounce their marital

rights ; HUl v. Hill, 74 N. H. 288, 67 Atl. 406,

12 L. R. A. (N. S.) 848, 124 Am. St. Rep. 906;

Rogers v. Rogers, 4 Paige (N. T.) 516, 27 Am.
Dec. 84, where it is said that the law does

not sanction such agreements, but merely
tolerates them when made in such a manner
that they can be enforced by or against a
third person acting on behalf of the wife;

and to the same effect see Clark v. Post, 113

N. Y. 27, 20 N. E. 573 ; Baum v. Baum, 109

Wis. 47, 85 N. W. 122, 53 L. R. A. 650, 83

Am. St. Rep. 854, where such an agreement
was held to be against public policy, as sub-

stituting the will of the parties for the judg-

ment of the court, and involving the assump-

tion of a false character in both parties con-

trary to the marriage contract and subver-

sive of the interests of society.

The wife's allowance is not forfeited by

adultery unless so provided, which is usually

by the "dvm, casta" (while chaste) clause.

If made in view of future separation, it is

not good ; 6 B. & O. 200. It is avoided by

reconciliation; 31 Ch. D. 524; unless other-

wise provided ; [1904] 2 Ch. 121. But recon-

ciliation does not necessarily put an end to

a separation deed ; e. g. where the husband
had made in the separation deed a settlement

on the children ; [1904] 1 Ch. 451 ; but when
the parties change'd their mind and did not

separate, it was held that the consideration

had failed and the settlement was avoided;

li. R. 7 Eq. 343; the distinction raised in

this case is said to be a fine one ; 20 L. Q. R.

234.

Reconciliation after separation supersedes

special articles of separation, in courts of

law and equity ; 1 Dowl. P. O. 245 ; Wells v.

Stout, 9 Cal. 479.

Articles of separation are no bar to pro-

ceedings for divorce for subsequent cause;

Rogers v. Rogers, 4 Paige (N. Y.) 516, 27

Am. Dec. 84; J. G. v. H. G., 33 Md. 401, S

Am. Rep. 183.

SEPARATION A MENSA ET THORO. A
partial dissolution of the marriage relation.

By the ecclesiastical or canon law of England,

which had exclusive jurisdiction over marriage and



SEPAKATION A MENSA ET THORO 3045 SEQUATUR SUB SUO PERICULO

divorce, marriage was regarded as a sacrament and
Indissoluble. This doctrine originated with the

church of Rome, and became established in Eng-
land. After the reformation it ceased to be the doc-

trine of the church of England, yet the law remain-
ed unchanged until the statute of 20 & 21 Vict. (1857)

c. 85, and amendments ; Bish. Marr. & D. § 65, n.,

225; 1 Bish. M. Div. & B. § 1377. Hence a valid

marriage could not be dissolved in England* except

by what has been termed the omnipotent power of

parliament.
This gave rise, in the ecclesiastical courts, to the

practice ot granting divorces from bed and board,
as they used to be called, or judicial separation, as

they' are called in the statute 20 & 21 Vict. c. 85, §

7 ; Bish. Marr. & D. § 65, n., 225 ; 1 Bish. M. D. &
S. § 1377. Prom England this practice was introduced
into this country ; and though In some of the states

it has entirely given way to the divorce a vinculo
matrimonii, in others It is still in use, being gener-
ally granted for causes which are not sufficient to

authorize the latter.

The legal consequences of a separation
from bed and board are much less extensive

than those of a divorce a vinaulo matrimonii
or a sentence of nullity Such a separation

works no change in the relation of the par-

ties either to each other or to third persons,

except in authorizing them to live apart un-

til they mutually come together. In coming
together, no new marriage is required ; nei-

ther, it seems, under the general law, are
any new proceedings in court necessary; but
the reconciliation, of its own force, annuls
the sentence of separation ; Dean v. Rich-

mond, 5 Pick. (Mass.) 461 ; Barrere v. Bar-

rere, 4 Johns. Ch. (N. Y.) 187; Thompson-
V. Thompson, 2 Dall. (Pa.) 128, 1 L. Ed. 317

;

Cro. Eliz. 908.

Nor does such a separation, at common
law and without statutory aid, change the

relation of the parties as to property. Thus,
it neither takes away the right of the wife

to dower, nor the right of the husband to

the wife's real estate, either during her life

or after her death, as tenant by the curtesy

;

neither does it affect the husband's right in a
court of law to reduce into possession the

choses in action of the wife ; though in equi-

ty it may be otherwise ; Kriger v. Day, 2

Pick. (M.ass.) 316 ; Clark v. Clark, 6 Watts &
S. (Pa.) 85; Cro. Eliz. 908; Holmes v.

Holmes, 4 Barb. (N. T.) 295.

It should be observed, however, that in

this country the consequences Of a judicial

separation are frequently modified by stat-

ute. See Bishop. Marr. & D. §§ 660-695, Bish.

M. D. & S. § 1832.

Of those consequences which depend upon
the order and decree of the court, the most

Important is that of alimony. See Alimony.

In respect to the custody of children, the

rules are the same as in case of divorce a

vinculo matrimonii; Bish. Marr. & D. c. 25.

SEPTENNIAL ACT. An act which fixed

the extreme duration of a Parliament at

seven years. See Paeliamentaet Act.

SEPTUM. An enclosure. CowelL

SEPULCHRE. The place where a corpse

is buried. The violation of sepulchres is a
misdemeanor at common law.

See Dead Body; Cemeteby.

SEQUATUR SUB SUO PERICULO. A
writ that lay where a summons ad warrant-

izandum was awarded, and the sheriff re-

turned that he had nothing whereby he

might be summoned, then issued an alias

and a pluries, and if he came not in on the

phtries, this writ Issued. O. N. B. 168.

SEQUELA CAUS/E. The process and de-

pending issue of a cause for trial. Cowell.

SEQUELA CURI/E. Suit of court. Cow-

ell.

SEQUELA VILLANORUM. The family

retinue and appurtenances to the goods and

chattels of villeins, which were at the abso-

lute disposal of the lord. Par. Ant. 216.

SEQUESTER. In Civil and Ecclesiastical

Law. To renounce. Example: when a wid-

ow comes into court and disclaims having

anything to do or to intermeddle with her

deceased husband's estate, she is said to se-

quester. Jacob, Law Diet.

SEQUEST RATIO. The separating or set-

ting aside of a thing in controversy, from
the possession of both the parties that con-

tend for it; it is twofold

—

voluntary, done

by consent of all parties; and necessary,

when a judge orders it.

SEQUESTRATION. In Chancery Practice.

A writ of commission, sometimes directed

to the sheriff, but usually to four or more
commissioners of the complainant's own nom-
ination, authorizing them to enter upon the

real or personal estate of the defendant, and
to take the rents, issues, and profits into

their own hands, and keep possession of or

pay the same, as the court shall order or di-

rect, until the party who is in contempt shall

do that which he is enjoined to do and
which is especially mentioned in the writ.

Newl. Ch. Pr. 18; Blake, Ch. Pr. 103. See
Asburner, Equity 38-45, for an interesting

account of the development of the process of

equity. Sequestration is the practice in the

king's bench division of the High Court in
England to enforce an order to pay money
into court or to do any other act in a limited

time; it goes against the rents and profits

of the real estate and all the personal estate

of the person who disobeys the order; 3
Steph. Com. 566.

A process for contempt, used by chan-

cery courts, to compel a performance of

their orders and decrees. Ryan v. Kings-
bery, 88 Ga. 361, 14 S. E. 596.

Upon the return of non est inventus to a
commission of rebellion, a sergeant-at-arms

may be moved for; and if he certifies that

the defendant cannot be taken, a motion
may be made upon his certificate for an or-

der for a sequestration ; 2 Madd. Ch. Pr. 203

;

Blake, Ch. Pr. 103. It is the process former-
ly used instead of an attachment to secure
the appearance of persons having the privi-

lege of peerage or parliament, before a court
of equity ; Adams, Eq. 326.
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Under a sequestration upon mesne pro-

cess, as In respect of a contempt **tf» want
•of appearance or answer, the sequestrators
may take possession of the party's personal

property and keep him out of possession,

but no sale can take place, unless perhaps to

pay expenses; for this process Is only to

form the foundation of taking the bill pro

confesso. After a decree it may be sold. See

3 Bro. C. C. 72, 372 ; 2 Cox, Ch. 224.

A judgment of sequestration does not dis-

solve the corporation against which it is ren-

dered, but it may appeal from an adverse

judgment in an action brought by it and
pending when the judgment of sequestration

was rendered ; Auburn Button Co. v. Sylves-

ter, 68 Hun (N. T.) 401, 22 N. T. Supp. 891.

See, generally, as to this species of se-

questration, 19 Viner, Abr. 325; Bac. Abr.

Sequestration; Com. Dig. Chancery (D 7, Y
4); 1 Hov. Suppl. to Ves. 25; 7 Vern., Raith-

by ed. 58, n. 1, 421, n. 1.

In England the glebes and tithes of a par-

sonage are not liable to be seized on execu-

tion to satisfy a judgment, but they are made
liable to sequestration ; 2 Steph. Com. 715.

In some cases the bishop may sequester the

profits of a benefice and apply them accord-

ing to law ; id. 742.

In Contracts. A species of deposit which
two or more persons, engaged la litigation

about anything, make of the thing in contest

with an indifferent person, who binds him-

self to restore it, when the issue is decided,

to the party to whom it is adjudged to be-

long. La. Code, art. 2942; Story, Bail m. §

45. See 19 Viner, Abr. 325 ; 1 Vern. 58, 420

;

2 Ves. 23.

In Louisiana. A mandate of the court, or-

dering the sheriff, in certain cases, to take in

his possession, and to keep, a thing of which
another person has the possession, until aftei

tl|e decision of a suit, in order that it be de-

livered to him who shall be adjudged entitled

to have the property or possession of that

thing. This is what is properly called a ju-

dicial sequestration. See Pitot v. Elmes, 1

Mart O. S. (La.) 79; La. Civ. Code 2941,

2948.

SEQU ESTRATO R. One to whom a seques-

tration is made.
A depositary of this kind cannot exonerate

himself from the care of the thing sequester-

ed in his hands, unless for some cause ren-

dering it indispensable that he should resign

his trust. La. Civ. Code, art. 2947.

Officers appointed by a court of chancery

and named in a writ of sequestration. As
to their powers and duties, see 2 Madd. Ch.

Pr. 205.

SERF. In Feudal Law. A term applied to

a class of persons who were bound to per-

form very onerous duties towards others.

Pothier, Des Personnes.

The Berf cannot be spoken of as a slave ; In re-

lation to his lord, the general rule makes him right-

less, but as to all other men he was treated as a

free man. Except where the lord was concerned,
criminal law made no difference between bond and
free. In his relation to the state, it is highly prob-
able that he could not act as a judge of free men,
unless perhaps in the manorial courts ; he could
not be a juror in civil causes. He filled lower ottt-

ces in the manorial courts ; be paid taxes and was
expected to have arms. Almost always the serf was
a born»serf ; a person born 'free rarely became a
serf. There were no degrees of personal freedom;
there was no such thing as mere praedial serfage.
The serf could be emancipated by the lord by a
charter of manumission, or impliedly by a grant of
land to be held freely by the serf and his heirs, for
a serf can have no heir but his lord, or by certain
acts which treat him as free. He becomes free by
dwelling for a year and day on the king's demesne
or in a privileged town ; by being knighted (but
the knighted serf can be degraded when his servility

is proved) : by entering religion or receiving holy
orders. This is a bare outline of what Is said (1

Poll. & Maitl. 395-415) to be the law of serfage 1b
the 13th century. See Maitl. Domesday Book 2S.

SERGEANT-AT-ARMS. An oflScer ap-

pointed by a legislative body, whose duties

are to enforce the orders given , by such
bodies, generally under the warrant of Its

presiding officer.

SERIATIM (TiHt.). In a series; severally:

as, the judges delivered their opinions seria-

tim.

SERIOUS. Important, weighty, moment-
ous, and not trifling. Lawlor v. People, 74
111. 231. A serious injury Is defined by stat-

ute in Ohio to be any such injury as shall

permanently or temporarily disable a person
receiving it from earning a livelihood by
manual labor ; Ohio L. 1S92, 136 ; and serir

ous hodily injury is held to be one which
gives rise to apprehension, or is attended

with great danger. George v. State, 21 Tex.

App. 317, 17 S. W. 351.

SERJEANT-COUNTEUR. See Countevb.

SERJEANTS-AT-LAW. A very ancient

and the most honorable order of advocates at

the common law.

They were called, formerly, counters, or

serjeant-countors, or countors of the bench
(in the old law-Latin phrase, band narra-

tores), and are mentioned by Matthew Paris

in the life of John I., written in 1255. They
are limited to fifteen in number, in addition

to the judges of the courts of Westminster,

who were always admitted before being ad-

vanced to the bench. This legal monopoly of

the bench lasted, in theory, till 1875, though

in recent years a judge designate was made a

Serjeant as a preliminary to being sworn into

office. Jenks, Hist. E. L. 199.

The most distinctive feature in the Ser-

jeant's dress in olden times was the "coif,"

a close-fitting head-covering of lawn or silk.

He was invested with this on the day of his

call by the chief justice of the king's bench,

and it was not doffed even in the presence

of the sovereign. It is supposed that the coif

was Invented for the purpose of hiding the

clerical tonsure. This concealment became

desirable after the law of 1217, which debar-
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red churchmen from their lucrative practice

in the courts.

The most valuable privilege formerly en-

joyed by the Serjeants was the monopoly
of the practice in the court of common pleas.

A bill was introduced into parliament for the

purpose of destroying this monopoly, in 1755,

which did not pass. In 1833, a warrant under
the sign manual was directed to the judges

of the common pleas, commanding them to

open that court to the bar at large. The or-

der was received and complied with. In

1839, the matter was brought before the

court and decided to be Illegal; 10 Bingh.

571 ; 6 Bingh. N. C. 187, 232. The exclusive

privilege of Serjeants to appear at the bar of

the common pleas was argued before the

privy council by Lord Brougham in 1839;

see Manning's Serviens ad Legem.
The statute 9 & 10 Vict. c. 54, has since ex-

tended the privilege to all barristers; 3

Sharsw. Bla. Com. 27, n. Upon the Judica-

ture Act coming into operation, the institu-

tion and office of serjeant-at-law virtually

came to an end ; Weeks, Att. at Law § 33.

In 1812 Mr. Justice Storj' made an order in

the United States circuit court' for the first

circuit conferring upon Jeremiah Smith and
Jeremiah Mason "the honorable decree of

Serjeant-at-Law" ; Charles Warren, in 46
Am. L. Rev. 667.

The last surviving serjeant-at-law was
Lord Justice Lindley, who was admitted to

Serjeant's Inn In 1875.

See Experiences of Serjeant Ballantine,

Lond. 1882; Pulling, Order of Coif; Inns
OF Court ; FAKYNnoN Inn.

SERJEANTS' INN. The Inn to which the

serjeants-at-law belonged, near Chancery
Lane, formerly called Faryndon Inn. See

Inns or Couet ; 3 Steph. Com. 292. It no
longer exists.

SERJEANTY. In English Law. A species

of service which cannot be due or performed
from a tenant to any lord but the king, and is

either grand or petit.

"The exact idea of sei^'eanty as conceived

in the thirteenth century," says a recent writ-

er on this subject, "is not one easily defined."

Several different classes of men were group-

ed together under one heading, the bond be-

tween them being very slight, and the dis-

tinction between serjeanty and knight's serv-

ice on the one hand and socage on the other

is hard to determine ; 1 Poll. & Maitl. 262.

Serjeanty means service. The Serjeant

means primarily one who serves. Those who
follow the law are serjeants-at-law. The ten-

ants by serjeanty are no doubt the descend-
ants of the servientes of Domesday Book,
who held land in many counties as the serv-

ants, in many capacities, of the king and the

great nobles. There were many peculiar fea-

tures of this tenure in the 13th century.

Land so held went back to the donor when
the tenant died. When it descended to the

heir, the relief was arbitrary. The land was
never partitioned, because personal services

could not be partitioned. Laud long remain-

ed inalienable. Of the non-military serjean-

ties held under the king, there were services

which were rather regarded as conferring

dignity than as service: to carry the king's

banner and the like. Many tenants Jield by

the tenure of doing a variety of humbler

services. Similarly, the great lords let lands

to be held by serjeanty, the tenants being

the servants of the lord. The importance of

this class of tenants was very great.

In the 12th and 13th centuries the military

serjeanties supplied the feudal army with

light auxiliary troops, attendants on the

knights, material for war, etc., and this both

to the king and the mesne lord. In the 14th

century tliere was a tendency to substitute

the contract with the hired servant for the

status of the tenant in serjeanty. As a re-

sult, little was left except the tenure of

those who held by the tenure of dignified

services to the king, or some service pertain-

ing to war.
In Biitton's day, serjeanty was specially,

but not exclusively, connected with war and
the idea arose that all tenure by serjeanty

must be tenure in chief ; Litt. § 161. The dis-

tinction, in a social sense, between these two
surviving classes was expressed by the terms
"grand" and "petit." They came to have a
technical meaning, due probably to the need
for settling the question whether tenure by
serjeanty gave rise to the Incidents of ward-
ship and marriage ; 1 Poll. & Maitl. 304. As
the greater number of the old serjeanties

dropped out, there remained only the serjean-

ties performed by the great nobility on state

occasions and the smaller military serjean-

ties. Tenure by the latter class came to be
"but socage in effect"; Litt. § 160; and ten-

ure by the former class came to be similar

to tenure by Imight service, till it also was
turned into tenure by socage by an act in

1660 which abolished military tenures, but
preserved the honorary services due from
the tenant by grand serjeanty; 3 Holdsw.
Hist. E. L. 39. Estates conferred by the
crown in recognition of distinguished public
services are generally held by petit serjeanty

;

Jenks, Mod. Land Law 23.

SERVAGE. Where a tenant, besides his
rent, finds one or more workmen for his
lord's service. King John brought the Crown
of England in servage to the see of Rome ; 2
Inst. 174 ; Whart. Diet.

SERVANTS. Domestics; those who re-

ceive wages, and who ^re lodged and fed in
the house of- another and employed in his

service. Such servants are not particularly
recognized by law.

One who serves, or does service, volun-
tary or Involuntary; a person who Is em-
ployed by another for menial offices or for
other labor, and is subject to his command

;



SERVANTS 3048 SEKVICB

a person who labors or exerts himself for the
benefit of another, his master or employer;
a subordinate helper. Webst., approved in

Flesh V. Lindsay, 115 Mo. 1, 21 S. W. 907, 37
Am. St Rep. .374. They are called menial
servants, or domestics, from living infra mce-

nia, within the walls of the house. 1 Bla.

Com. 324 ; Wood, Inst. 53. ,

The right of the master to their services

in every respect Is grounded on the contract

between them.
. Laborers or persons hired by the day's

work or any longer time are not considered

servants; Boniface v. Scott, 3 S. & R. (Pa.)

351. See 12 Ves. 114; Delphine v. Deveze,
2 Mart. N. S. (La.) 652; Domestic; Opeea-
tive; Master and Servant.

In the branch' of the law called master and
servants the latter word has a much broader

meaning than mere domestic servants.

SERVI. See Sebvtjs.

. SERVICE. In Contracts. The being em-
ployed to serve another.

In cases of seduction, the gist of the action

is not the injury which the seducer has in-

flicted on the parent by destroying his peace
of mind and the reputation of his child,

but for the consequent inability to perform
,those services for which she was accountable
to her master or her parent, who assumes
this character for the purpose. See Seduc-
tion. •

In Feudal Law. That duty which the ten-

ant owed to his lord by reason of his fee or
estate.

The services, in respect of their quality,

were either free or base, and in respect of

their quantity, and the time of exacting them,

were either certain or uncertain. 2 Bla.

Com. 62.

In Civil Law. A servitude.

In Practice. The execution of a writ or

.process. Thus, to serve a writ of capias sig-

nifies to arrest a defendant under the pro-

cess ; Kirb. 48 ; Gage v. Graffiam, 11 Mass.

,181 ; to serve a summons is to deliver a copy
of it at the house of the party, or to deliver

it to him personally, or to read It to him:
notices and other papers are served by deliv-

ering the same at the house of the party, or

to him in person. The manner of service is

usually statutory.

But where personal service is impossible,

through the non-residence or absence of a
party, constructive service by pvMicatiotf, is,

in some cases, permitted, and is effected by

publishing the paper to be served in a news-

paper designated in the order of court and by
piailing a copy of the^^aper to the last known
address of the party, or as regulated by stat-

ute.

Stibstitnted service is a constructive service

made upon some recognized representative, as

where a statute requires a foreign Insurance

company doing business in the state of Mas-

sachusetts to appoint the insurance commis-

sioner of the state their attorney, "upon
whom all lawful processes in any proceeding

against the company may be served with like

effect as if the company existed in that com-
monwealth." Questions are constantly aris-

ing as to the validity of service on some par-

ticular agent of a foreign corporation with-

in state statutes giving jurisdiction in suits

against such corporations. It was held in

Louisiana that any service sufliclent as
against a domestic corporation might be, by
law, sufliclent against a foreign one, and con-

sequently, that such service might be made
upon the president of the latter while tempo-
rarily within the jurisdiction of the court in

which the suit was commenced; In re Cur-

tis, 115 La. 918, 40 South. 334, 112 Am. St.

Rep. 284, 5 Ann. Cas. 950 ; but the rule laid

down by the federal courts is that such serv-

ice is insuflicient ; Goldey v. Morning News,
156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517

;

Fidelity Trust & Safety Vault Co. v. R. Co.,

53 Fed. 850. See Foreign Corporation.
But it was held by the circuit court that

when the manager of a corporation goes into

another state on business of the corporation,

service of summons against the corporation

in a suit relating to that business may be

made on him there; Houston v. Filer &
Btowell Co., 85 Fed. 757.

"It is useful in all cases to consult the

careful opinion in U. S. r. Tel. Co., 29 Fed.

17, and to re-state the three conditions which
it is there said must concur or co-exist in or-

der to give the federal courts jurisdiction in

personam over a corporation created in an-

other state: (1) It must appear as a matter

of fact that the corporation is carrying on its

business in the state where it is served with

process ; (2) that such business is transacted

or managed by some agent or officer appoint-

ed by and representing the corporation in

such state ; and (3) the existence of some
local law making such corporation, or foreign

corporations generally, amenable to suit there,

as a condition, express or implied, of doing

business in the state." Union Associated

Press V. Printing Co., 83 Fed. 823.

Where one was brought into a state by ex-

tradition proceedings, and had given, bail for

his appearance, and later returned for trial,

and after acquittal was served with civil

process, it was held that he was privileged

from such service ; Murray v. Wilcox, 122 la.

188, 97 N. W. 1087, 64 L R. A. 534, 101 Am.
St. Rep. 263 ; contra, Clark v. McFarland, 10

Wend. (N. T.) 636; Com. v. Daniel, 4 Clark

(Pa.) 49. One going into another state as a

witness or as a party defendant in a suit

therein, either nominally or as a defendant

in interest, is exempt from process in such

state, while necessarily attending in respect

to such trial ; Skinner & Mounce Co. v.

Waite, 155 Fed. 828.

The privilege from service of summons ac-

corded to suitors going to, attending, or re-

turning from court, extends to both residents
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and non-residents; Barber v. Knowles, 77
Ohio St. 81, 82 N. E. 1065, 14 L. R. A. (N. S.)

663, 11 Ann. Gas. 1144 ; but it is held that a
non-resident coining into the state to attend

trial upon an indictment is not exempt from
service of process in a civil suit; Netograph
Mfg. Co. V. Scrugham, 197 N. Y. 377, 90 N. E.

962, 27 L. R. A. (N.- S.) 383, 134 Am. St. Rep.
886. One who voluntarily goes into the juris-

diction on business with the third parties

takes the risk of being served there with pro-

cess ; Case v. Smith, Lineaweaver & Co., 152
Fed. 730.

Service obtained by inviting an officer of a
New York corporation to come info New Jer-

sey for an interview was considered as ob-

tained by fraud; Cavanagh v. Transit Co.,

133 Fed. 818.

Service of a subpoena In New York on a
foreign steamship company may be made on
its flnanoial agent who is the head of a firm
which is the general agent of the company

;

In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221,
37 L. Ed. 1211.

The residence of a corporate officer in a
state does not necessarily give a corporation
a domicile in the state. He must be there
officially representing the corporation in its

business ; Conley v. Alkali Works, 190 U. S.

406, 23 Sup. Ct. 728, 47 L. Ed. 1113 ; Goldey
V. Morning News, 156 U. S. 518, 15 Sup. Ct
559, 39 L. Ed. 517 ; a mere travelling agent
of a foreign corporation cannot receive serv-
ice for it ; Saxony Mills v. Wagner, 94 Miss.
233,' 47 South. 899, 23 L, R. A. (N. S.) 834, 136
Am. St. Rep. 575, 19 Ann. Cas. 199.

A salaried agent, empowered to solicit ad-
vertisements for a non-resident newspaper
corporation, and to make contracts therefor,

and receive payment, and who carries on
business at an office having the name of the
newspaper on its windows, is a "managing
agent," on whom valid service of process
against the corporation may be made under
the New York Code; Brewer v. George
Knapp & Co.; 82 Fed. 694.

In an action against a foreign corporation,
service on an officer who is also the attorney
in fact of the plaintiff to institute and prose-

cute the action is invalid and confers no ju-

risdiction; George v. Ginning Co., 46 S. C. 1,

24 S. E. 41, 32 L. R. A. 764, 57 Am. St. Rep.
671. Service cannot be made upon the deputy
of a public officer, who has been designated
as the proper agent of a foreign corporation
to receive service ; Bennett v. Supreme Tent
of K. of M. of W., 40 Wash. 431, 82 Pac 744,

2 L. R. A, (N. S.) 389. The Statutory agent
of a foreign corporation cannot admit or
waive service where It has not been properly
made ; Bennett v. Supreme Tent of K. of M.
of W., 40 Wash. 431, 82 Pac. 744, 2 L. B. A.
(N. S.) 389.

Service by publication is In general held
valid only in proceedings in rem, where the
subject-matter is within the jurisdiction of
the court, as in suits in partition, attach-

ment, for the foreclosure of mortgages, and
the enforcement of mechanics' liens.

Where non-residents hold real property

within a state, jurisdiction over them may be

obtained, under a statute, by publication of

notice ; Connor v. R, Co., 109 Fed. 931, 48 C.

C. A. 730) 54 L. R. A. 687. The appointment

of a trustee to convey land in an action for

a specific performance is a proceeding in rem,

and notice by publication may be given to

non-resident defendants ; Hollander v. Sup-

ply Co., 109 Md. 131, 71 Atl. 442, 23 L. R. A.

(N. S.) 1135.

A state may make reasonable discrimina-

tions In regard to service of process for en-,

forcement of liens for taxes and assessments;

on real estate between resident and non-resi-

dent owners, providing for personal service

on the former and service by publication on
the latter; Ballard v. Hunter, 204 U. S. 241,

27 Sup. Ct. 261, 51 L. Ed. 461. But in the

absence of statutory authority, there is np
power to order personal service of process

upon the defendant outside the jurisdiction.

Jennings v. Johnson, 148 Fed. 337, 78 C. C.

A. 329 ; and statutes authorizing substituted

services are to be strictly construed; Gage
v. Trust Co., 156 Fed. 1002.

Service out of the jurisdiction is "all but
annulled In England" ; 19 L. Q. Rev. 123.

An act providing for service on a domestic
corporation by advertising. In oases where
no service can be had in the county, does not
violate the federal Constitution ; Ward Lum-
ber Co. V. Mfg. Co., 107 Va. 626, 59 S. E. 476,
17 L. B. A. (N. S.) 324.

A judgment against a domestic corporation
based upon service by publication is good;
Clearwater Mercantile Co. v. Shoe Co., 51
Fla. 176, 40 South. 436, 4 U R. A. (N. S.) 117,
120 Am. St. Rep. 153. Service by publication
is valid In an action for tort, where the de-
fendant is a resident of the state, but cannot
be personally served in the county; Nelson
V. R, Co., 225 111. 197, 80 N. E. 109, 8 L. R. A.
(N. S.) 1186, 116 Am. St. Rep. 133; the legis-

lature may provide for the re-establishment;
of lost records of title to real estate upon
process served by publication against un-
known claimants ; Title & Document Resto-
ration Co. V. Kerrigan, 150 Cal. 289, 88 Pac.
356, 8 L. R. A. (N. S.) 682, 119 Am. St. Rep.
99, 11 Ann. Cas. 465.

Where an ancillary bill was filed in the'

court where the principal case was pending,'
substituted service on the defendant's counsel
In the principal case was held good ; Pike v.

Gregory, 94 Fed. 373, 36 C. C. A. 299.

In many of the states' statutes have been
passed to meet this class of cases. In pureli?-

personal actions, service by publication lis

Invalid, upon the well-settled principle that
the person or thing proceeded against must
be within the jurisdiction of the court enter-
taining the cause of action. Neal v. Scruggs^
95 U. S. 704, 24 L. Ed. 586 ; Insurance Co.
v. Bangs, 103' U. S. 439, 26 L. Ed. 580?
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Story, Confl. L. § 539. No court can
exercise, at common law, jurisdiction over a
party unless he is served vifith tlie process
wltJiin tlie jurisdiction of the court or vol-

untarily appears; Mexican Cent R. Co. v.

Pihkney, 149 U. S. 194, 13 Sup. Ct. 859, 37
L. Ed. 699; or service is upon sbme one
authorized to accept service on his behalf,

or the want of due service is waived by a
general appearance, or otherwise; Caledo-
nian Coal Co. V. Baker, 196 U. S. 432, 25 Sup.
Ct. 375, 49 L. Ed. 540.

Where suit was brought in Massachusetts
against a non-resident, and he, in Pennsyl-

vania, accepted service of process, it was
held that this did not give the court juris-

diction; Hocking. Valley Bk. v. Barton, 72

Pa. 110 ; to the same effect ; White v. White,

66 W. Va. 79, 66 S. E. 2, 24 L. R. A. (N. S.)

1279, 135 Am. St. Rep. 1013.

Substituted service will be allowed upon a
defendant who was within the jurisdiction

when the writ issued, but had left the coun-

try (though not to evade service), before serv-

ice could be made ; 77 L. T. R. 335.

Where a suit is brought to enforce a lien

on real estate in the district to remove a

cloud on the title, the plaintiffs are entitled

to get substituted service on a non-resident

party in order to bring him within the juris-

diction of the court; Compton v. Jesup, 68

Fed. 263, 15 C. C. A. 397, 31 U. S. App. 486.

Proceedings in divorce are sometimes rec-

ognized as forming an exception to the rule;

1 Bish. aiarr. Div. & Sep. § 837; Bish. Mar.

& D. § 159.

A suit in equity in the federal court is

commenced by suing out process and a bona

fide attempt to serve it; U. S. v. Lumber Co.,

85 Fed. 827, 29 C. C. A. 431.

Pi'iority of jurisdiction between two courts

of concurrent jurisdiction is determined by

the date of the service of process ; Schuehle

V. Reiman, 86 N. Y. 271; In re Alexander, 84

Fed. 633 ; as to criminal cases, see Taylor

V. Taintor, 16 Wall. (U. S.) 366, 21 L. Ed.

287. As to the efCect of service in relation

to the commencement of actions see Limita-

tion.

See Divobce; Foeeign Judgment; Non-
resident.

When the service of a writ is prevented

by the act of the party on whom it Is to be

served, it will, In general, be sufficient if

the officer do everything in his power to

serve it; 1 Mann. & G. 238.

Service of summons on a director of a com-

pany who was unfriendly to It and failed to

report the service, but without collusion with

the plaintiff, was ground for setting aside a

default judgment thereon; Farrar v. Min.

Co., 12 S. D. 237, SO N. W. 1079.

Where the Invalidity, irregularity or defect

in service appears on the face of the papers,

the objection may be taken by a motion to

quash, but where it is necessary to prove

such facts aliunde it should be made by plea
in abatement; Electric Vehicle Co. v. Motor
Co., 157 Fed. 316 (S. D. of N. Y.). An order
setting aside a return of service of a writ is a
final order from which an appeal lies; Ben
Franklin Coal Co. v. Water Co., 25 Pa. Sup-
er. Ct. 628.

If the service of a summons is not illegal,

but slightly Irregular, and the irregularity

does not appear on the face of the return, it

will not be set aside on motion, but the ob-

jection must be raised by plea ; Union Pae.
Ry. Co. v. Novak, 61 Fed. 573, 9 C. C. A. 629,

15 U. S. App. 400.

See Shekiff; notes in«8 L. R. A. (N. S.)

1186; 4 id. 117; 21 id. 344; Foeeign Cob-
POBATIONS.

As to what constitutes the being in the
service of the United States within the mean-
hig of an act relating to longevity pay, see
that title.

SERVICES FONCIERS. In French Law.
Easements.

SERVIENS NARRATOR. A serjeant-at-

law, which see.

SERVIENT. In Civil Law. A term ap-

plied to an estate or tenement by or in re-

spect of which a servitude is due to another
estate or tenement

SERVIENTIBUS. Certain writs touching
servants and their masters violating the stat-

utes made against their abuses'. Reg. Orig.

189.

SERVILE. The service of a writ has been
held to be servile labor. Gladwin v. Lewis, 6
Conn. 49, 16 Am. Dec. 33.

SERVITIIS ACQUIETANDIS. A judicial

writ for a man distrained for services to

one, when he owes and performs them to an-

other, for the acquittal of such services.

Reg. Jud. 27.

SERVITIUM DEBITUM (Lat). Service

due, under the feudal system, for land
granted.

SERVITIUM FEODALE ET PR>EDIALE.
A personal service, but due only by reason
of lands which were held in fee. Bract. 1.

2, c. 16.

SERVITIUM FORINSECUM. A service

which did not belong to the chief lord, but
to the king. Mon. Angl. li. 48.

SERVITIUM LIBERUM. See Fbeerold.

SERVITIUM REGALE. Royal service, or

the prerogatives that within a royal manor,
belonged to the lord of It, viz.: power of ju-

dicature in matters of property; of life and
death in felonies and murders; right to

waifs and estrays; remitting of money; as-

size of bread and beer, and weights and
measures. Whart Diet

SERVITORS OF BILLS. Such servants
or messengers of the marshal belonging to

the king's bench as were heretofore sent
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abroad with bills or writs to summon men
to that court, being now called "tip-staves."

Blount; 2 Hen. IV. c. 23.

SERVITUDE. In Civil Law. The subjec-

tion of one person to another person, or of

a person to a thing, or of a thing to a per-

son, or of a thing to a thing.

A right which subjects a land or tenement
to some service for the use of another land

or tenement which belongs to another mas-
ter. Douiat, Civ. Law, Cushlng's ed. § 1018.

A mixed servitude is the subjection of per-

sons to things, or things to persons.

A natufal servitude is one which arises in

consequence of the natural condition or sit-

uation of the soil.

A personal servitude Is the subjection of

one person to another: if it consists in the

right of property which a person exercises

over another, it is slavery. When the subjec-

tion of one person to another is not slavery,

It consists simply in the right of requiring of

another what he is bound to do or not to do:

this right arises from all kinds of contracts

or guasi-contracts. Lois des B&t. p. 1, c. 1,

art. 1.

A real or prcedial servitude is a charge laid

on an estate for the use and utility of anoth-

er estate belonging to another proprietor.

La. Code, art. 643. When used without any
adjunct, the word servitude means a real or

prffidial servitude. Lois des Bat. p. 1, e. 1

;

Mitch. R. E. & Conv. 49. Real servitudes

are divided into rural and urban.
Rural servitudes are those which are due

by an estate to another estate, such as the

right of passage over the serving estate, or

that which owes the servitude, or to draw
water 'from it, or to water cattle there, or

to take coal, 'lime, and wood from it, and the

Uke.
Vrban servitudes are those which are es-

tablished over a building for the convenience
of another, such as the right of resting the

joists in the wall of the serving building, of

opening windows which overlook the serving

estate, and the Uke. Dalloss, Diet. Servitudes.
This term Is used as a translation of the Latin

term aervitus in the French and Scotch Law, Dal-
loz, Diet. ; Paterson, Comp., and by many common-
law writers, 3 Kent 434 ; Washb. Easem., and in the
Civil Code of Louisiana. Service is used by Wood,
Taylor, Harris, Cowper, and Gushing in his trans-
lation of Domat Much of the common-law doctrine
of easements is closely analogous to, and probably
In part derived from, the civil-law doctrine of servi-
tudes.

In common law the use of the word servi-

tude Is as a correlative of easement ; where
one person has an easement which creates a
burden upon the property of another, the lat-

ter is-'said to be burdened with a servitude.

All servitudes are stereotyped and cannot be
varied at the pleasure of parties; Mershon v.

Safe Deposit Co., 208 Pa. 295,' 57 Atl. 569.

SERVITUS (Lat). In Roman Law. Servi-

tude; slavery; a state of bondage; a dis-

position of the law of nations by which,

against common right, one man has been sub-

jected to' the dominion of another. Inst. 1. 2.

3 ; Bracton 4 b; Co. Litt. 116.

A service or servitude ; a burden imposed

by law, or the agreement of parties, upon one

estate for the advantage of another, or for

the benefit of another person than the owner.

Servitus actus, a right of way on horse-

back or in a carriage. Inst. 2. 3. pr.

Servitus altius non tollendi, a servitude

preventing the owner of a house from build-

ing higher than his neighbor. Inst. 2. 3. 4;

Paterson, Coipp.

Servitus aquw ducendw, a right of leading

water to one's own iand over that of anoth-

er. Inst. 2. 3. pr.

Servitus aquw educendm, a right of con-

ducting water from one's own land upon a

neighbor's. Dig. 8. 3. 29.

Servitus aquw hauriendm, a right of draw-
ing water from another's spring or well.

Inst. 2. 3. 2.

Servitus cloacw mittendw, a right of hav-

ing a sewer through a neighbor's estate.

Dig. 8. 1. 7.

Servitus fumi immittendi, a right of con-

ducting smoke or vapor through a neighbor's

chimney or over his ground. Dig. 8. 5. 8.

Servitus itineris. a right of way on horse-

back or in a carriage. This includes a servi-

tus actus. Inst. 2. 3.

Servitus luminum, a right to have an open
place for receiving light into a chamber or

other room. Domat, 1. 1. 4 ; Dig. 8. 2. 4.

Servitus oneris ferendi, a servitude of sup-*

porting a neighbor's building.

Servitus pascendi, a right of pasturing
one's cattle on another's lands. Inst. 2. 3. 2.

Servitus pcooris ad aquam adpulsus, a
right of driving one's cattle on a neighbor's,

land to water.

Servitus prwdli rustici, a rural servitude.
Servitus pradU urbani, an urban servi-

tude.

Servitus prcediorum, a servitude on one es-

tate for the benefit of another. "See Pb^edle.
Servitus projiciendi, a right of building a

projection Into the open space belonging to a
neighbor. Dig. 8. 2. 2.

Servitus prospectus, a right of prospect.
Dig. 8. 2. 15. This may be either to give one
a free prospect over his neighbor's land, or
to prevent a neighbor from having a prospect
over one's own land. Domat, 1. 1. 6.

Servitus stilHoidii, a right of having the
water drip from the eaves of one's house up-
on a neighbor's house or ground.

Servitus tigni immittendi, a right of Insert-
ing beams in a neighbor's wall. Inst. 2. 3. L
4 ; Dig. 8. 2. 2.

Servitus vi(B, a right of way on foot or
horseback, or with a loaded beast or wagon,^
over a neighbor's estate. Inst. 2. 3.

See, generally, Inst. 2. 3; Dig. 8. 2; Diet,
de Jur.; Domat. Civ. Law; Bell, Diet;
Washb. Easem.; Gale, Easem.; Jones,.
Easem.
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SERVUS (Lat.). A slave.
The institution of slavery is traced to the remot-

est antiquity. It is reterred to in the poems of
Homer j and all the Greek philosophers mention it

without the slightest censure. Aristotle justified it

on the ground of a diversity of race. The Roman
Jurists rest the institution of slavery on the law of
nations: in a fragment of Florentinus copied in the
Institutes of Justinian, servitude is defined, Servi-

tU3 autem est constitutio juris gentium^ qua quis

dominio alieno contra naturam subjidtur, D. 1. 5.

4. 1 ; Inst. 1. 3. 2. The Romans considered that they
had the right of killing their prisoners of war,
manu captij and that by preserving their lives,

servati, they did not abandon but only postponed
the exercise of that right. Such was, according to

their ideas, the origin of the right' of the master
over bis,slave. Hence the etymology of the words
servi, from servati^ a,nd mancvpia^ from manu captij

by which slaves were designated. It is, however,
more simple and correct to derive the word servus
from servire. Inst. 1. 3. 3. Children born of a wo-
man who was a slave followed the condition of their
mother ; servi nascuntur OAit fiunt.

A free person might be reduced to slavery

In various ways : by captivity, eas captivi-

tate. The Roman who vi'as taken prisoner by
the enemy lost all his rights as a citizen and
a freedman: thus, when Regulus was brought
to Rome by the Carthaginian ambassadors
he refused to take his seat among the sena-

tors, saying that he was nothing but a slave.

But if he had made his escape and returned

to Rome, all his rights would have been re-

stored to him by the jus postliminii; and the

whole period of his captivity would have
been effaced, and he would have been con-

sidered as if he had never lost his freedom.

.According to the law of the Twelve Tables,

the insolvent debtor became the slave of his

creditor, by a judgment rendered in a pro-

ceeding called manus injectio,—one of the

four leges actiones. The thief taken in the

a-ct of stealing, or while he.was carrying the

thing stolen to the place where he intended

to conceal it, was deprivied of his freedom,

and became a slave. So. was a person, who,

for the purpose of defrauding the state,' omit-

ted to have his name inscribed on the table

of the census. The Illicit intercourse of a

free woman with a slave without the permis-

sion of his master, the sentence to a capital

punishment and the sentence to work per-

petually in the mines,

—

in metallum dati,—
made the culprit the slave as his, punishment
(serw pffWB). The ingratitude of the eman-

cipated slave towards his patron or former

master and the fraud of a freeman who had
suffered himself to be sold by an accomplice

(a,fter having attained the age of twenty

years) in order to divide the price of the

sale, were so punished.

Liberty being inalienable, no one could sell

himself; but in order to perpetrate a fraud

on the purchaser, a freeman was offered for

sale as a slave and bought by an innocent

purchaser: after the price had been paid

and divided between the confederates, the

pretended slave claimed and, of course, ob-

tained his. freedom. To remedy this evil and

punish this fraud, a s&natus consultmm is-

sued under Claudius provided that the per-

son who had thus suffered himself to be "sold

should lose his liberty" and remain a slave.

In the social and political organization

slaves were not taken into consideration;

they had no status. Quod attinet ad jus civ-

ile, servi pro nulUa habentur. Servitutem
mortaUtati fere comparamus. With regard
to the master there was no distinction in

the condition of slaves: they were all equal-

ly subject to the domini potestas. But the

master some times established a distinction

between the servi vicarU and the servi ordi-

narii: the former exercised a certain au-

thority over the latter. But there was a
marked difference between those slaves of

whom we have been speaking and the coloni

censili, asoripti and triiutarii, who resem-

bled the serfs of the njiddle ages. 1 Ortolan

27; 1 Etienne 68 e« seg.; Lagrange 93. See
Slave. As to the distinction between ser-

vus and serf, see Sebf.

SESSION. The time during which a leg-

islative body, a court, or other assembly, sits

for the transaction of business: as, a session

of congress, which commences on the day Ap-

pointed by the constitution, and ends when
congress finally adjourns before the com-"

mencement of next session; the session of a
court which commences at the day appointed

by law, and ends when the court finally ris-

es. Cited in People v. Auditor of Public Ac-

counts, 64 111. 86 ; Ralls v. Wyand, 138 Pac.

158, 12 Okl. L. J. 265.

A term.

SESSION LAWS. A term used to desig-

nate the printed statutes as passed at the

successive legislative sessions of the various

states. In Pennsylvania they ate usually call-

ed pamphlet laws. See Pamp.blet Laws.

SESSIONAL ORDERS^ Certain orders

agreed to by both houses of parliament at

the commencement of each session, and in

force only during that session. May, P. L.

SESSIONS OF THE PEACE. In Engilsb^

Law. Sittings of justices of the peace for

the execution of the powers which are con-

fided to them as such.

Petty sessions (or petit sessions) are sit-

tings held by one or more justices for the

trial of minor offences, admitting to bail

prisoners accused of felony, and the like pur-

poses.

When sitting for purposes of preliminairy

inquiry, the public cannot claim admittance

;

but it is otherwise when sitting for purposes

of adjudication.

Special sessions are sittings of two or

more justices on a particular occasion for the

exercise of some given branch of their au-

thority, upon reasonable notice given to the

other magistrates of the hundred or other

division of the coi^nty, city, etc., for which

they are convened. See slat. 7 & 8 Vict, c
33.
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The counties are distributed into divisions,

and autliorlty given by various statutes to

the justices acting for the several divisions

to transact different descriptions of business,

such as licensing alehouses, or appointing

overseers of the poor, surveyors of the high-

ways, etc., at special sessions. 3 Steph.

Com., 11th ed. 37.

General sessions of the peace are courts of

record, holden before the justices, whereof

one is of the quorum, for execution of the

general authority given to the justices by the

commission of the peace and certain acts of

parliament.

See CouET of Geneeal Quaeiee Sessions

OF TUE Peace.

SET ASI D E. To annul ; to make void: as.

to set aside an award.
When proceedings are irregular, they may

be set aside on motion of the party whom
they injuriously affect.

SET OF EXCHANGE. The different parts

of a bill of exchange, taken together. Each
part is a perfect instrument by itself; but

the parts are numbered successively, and up-

on payment of any one the others become
useless. See Chitty, Bills 175; Pars. Notes
& B.

SETI. As used in mining laws, lease.

Brown.

SET-OFF. In Practice. A demand which
a defendant makes against the plaintiff in
the suit for the purpose of liquidating the

whole or a part of his claim. See Mitchell

V. McLean, 7 Fla. 329.

A set-off is generally considered to be a
matter which will be capable of use as an
offset to any recovery by the plaintiff. A
counterclaim is a matter, which is capable of

usb as a basis for a judgment for relief

against the plaintiff, and, of course, may be

used as a set-off as well. Marconi Wireless
Tei. Co. V. SignaUng, Co., 20fi Fed. 295.

A set-off was unlcnown to the common
law ; according to which mutual debts were
distinct, and inextinguishable except by ac-

tual payment or release; Waterm. Set-Off;

Com. V. Clarkson, 1 Bawle (Pa.) 293; Bab-
inigt Set-Off 1. :

The statute 2 Geo. II. d. 22, which has been
generally adopted in the United States, with
Some modifications, in cases of mutual debts,

hoyvever, allowed the defendant to set his

debt against the Other, either by pleading it

jn bar, or giving it in evidence, when proper
notice bad been given of such intention, un-

der the general issue. The statute, being
made for the benefit of the defendant, is noi
compulsory; Hlmes v. BarnltZj;8.Watts (Pa.)

39 ; the defendant may waive his right, and
bring a cross-action against tjie plaintiff; 2

Camp. 594; Hlnckly v. Walters, 9 Watts
(Pa.) 179.

It seems, ho,weyer, that in some cases of

Intestate estates and of insolvent 'estates, per-

haps owing to the peculiar wording of the

law, the statute has been held to operate on

the rights of the parties before action brought

or an act done by either ' of them ; App v.

Dreisbach, 2 Rawle (Pa.) 293, 21 Am. Dec.

447; Murray v. Williamson, 3 Biun. (Pa.)

135 ; Bac. Abr. Bankrupt (K). See Stetson v.

Bxch. Bk., 7 Gray (Mass.) 425.

Set-off takes place only in actions on con-

tracts for the payment of money: as, as-

sumpsit, debt, and covenant; and where the

claim set off grows. out of a transaction in-

dependent of the contract sued on; Avery v.

Brown, 31 Conn. 398 ; the claims to bb set off

against each other must both be due. In a

suit by a railroad company, the company's

coupons which had matured during the suit

are admissible under a set-off, but not those

that had matured after the appointment of a

receiver of the plaintiff company ; Wheeling
Bridge & Terminal Ry. Co. v. Cochran, 68

Fed. 141, 15 C. C. A. 321, 25 V. S. App. 306.

An unliquidated claim cannot be set off

against one which is for a stipulated amount.
Damages for malicious prosecution cannot be

set off in an action for rent ; Dietrich v. Ely,

63 Fed. 413, 11 C. C. A. 266, 24 U. S. App. 21.

A set-off is not allowed in. actions arising ex
delicto; as, upon the case, trespass; replevin,

or detinue ; Bull. N. P. 181 ; Donohue v. Hen-
ry, 4 E. D. Sm. (N. Y.) 162. And an inde-

pendent tort cannot be made a defense
against another tort, either by way of set-ort

or counter-claim ; Keller v. B. F. Goodrich
Co., 117 Ind. 556, 19 N. E. 196, 10 Am. St.

Rep. 88; Christy v. Jones, 39 Kan. 1,83, 18

Pac. 56; nor is a set-off available as a de-

fence to an action of tort ; Marlowe v. Rog-
ers, 102 Ala. 510, 14 South. 790., Nor can
there be a set-off to a set-off ; Hill v. Roberts,

86 Ala. 523, 6 South. 39. The right of set-off,

except in equity, is a matter of local legisla-

tion, and the federal court will follow the

rules established by the tribunals of the state

in which it is sitting; Charnley v. Sibley, 73
Fed. 980, 20 C. C. A. 157.

In Pennsylvania, if it appear at the trial

that the plaintiff is overpaid, then defendant
has a certificate of the amount due to him,
which has the effect of a verdict against the
plaintiff; Moore's Appeal, 10 Pa. 436. But
the plaintiff may suffer a nonsuit, notwith-
standing a plea of set-off; McCredy v. Fey,
7 Watts (Pa.) 496.

The matters which may be set off may be
mutual liquidated debts or damages ; but un-
liquidated damages cannot be set off; Cum-
ings V. Morris, 16- N. Y. Super. Ct. 560; Mc-
CraiEken v, Elder, 34 Pa, 239 ; Walker v. Mc-
Coy, 34 Ala. 659; Bodman v. Harris, 20
Tex. 31, ,

Damages for malicious' prosecution cannot
be set off in an action (or rent ; Dietrich v.

Ely; 63 Fed., 413,: 11- C, C. A. 266, 24 U. S.

App. 21. There must be a mutuality in

claims to authorize a set-off ; Kinney v. Ta-
bor, 62 Mich. 517, 29. N. W. 86, 512; The stat-
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utes refer only to mutual unconnected debts ; i

for at common law, when the nature of the I

employment, transaction, or dealings neces-

sarily constitute an account consisting of re-

ceipts and payments, debts and credits, the

balance only is considered to be the debt, and
therefore in an action it is not necessary in

such cases either to plead or give notice of

set-off ; 4 Burr. 2221. By joining his wife in

a suit for her legacy, a husband exercises his

election to treat it as joint property; and in

such case her debt, dum sola, may be set off,

but not his own debt ; if he sues alone, .his

debt may be set off, but not hers diim sola;

Wingate v. Parsons, 4 DeL Oh. 117.

A purchaser oC goods from the agent of

a known principal cannot set off a sum owing

to him from the agent; Moline Malleable

Iron Co. V. Iron Co., 83 Fed. 66, 27 C. C. A.

442.

A claim, an action to recover which would
be barred by statute, is also barred as a set-

ott; Parter v. Ins. Co., 61 Vt. 65, 17 At). 724;

but a plea of set-off cannot be defeated by.

the statute of limitations, where the claim

offered to be set off was a legal subsisting

claim at the time the right of action accrued

to the plaintiff on the claim in the suit; Pat-

rick V. Petty, 83 Ala. 420, 3 South. 779.

Set-oft' against the government will only

be allowed after the claim has been rejected

.by the accounting department, or where a
statute permits it ; U. S. v. Giles, 9 Cra. (U.

S.) 213, 3 L. Ed. 708. There can be no recov-

ery on an independent claim against a state;

Com. v. Matlack, 4 DaU. (U. S.) 303, 1 L.. Ed.

843.

A depositor In an insolvent bank, who had
indorsed a note that was subsequently dis-

counted by said bank, can, in a suit by the

bank to recover the amount of the note, set

oft' his deposit against this amount, when the

note matured after the insolvency of the

bank; Yardley v. Clothier, 49 Fed. 337. A
debt from an insolvent not due at the time of

his making an assignment for the benefit of

creditors, may be set off by the creditor

against a debt due from him to the insolvent

at the time of the assignment; Rothschild

V. Mack, 42 Hun (N. Y.) 72. 'Where mu-
tual obligations have grown out of the

same transaction insolvency on the one

hand justifies the set-off of the debt due upon

the other ; Scott v. Armstrong, 146 U. S. 499,

13 Sup. Ct. 148, 36 L. Ed. 1059. A stockhold-

er indebted to an insolvent corporation for

unpaid shares cannot set off against this trust

fund for creditors a debt due him by the cor-

poration ; Handley v. Stutz, 139 U. S. 417, 11

Sup. Ct. 530, 35 L. Ed. 227.

Judgments in the same rights may be set

off against each other, at the discretion of

the court; Burns v. Thomburgh, 3 'Watts

(Pa.) 78 ; McMahan v. Crabtree, 30 Ala. 470

;

Gooden&w v. Buttrick, 7 Mass. 140, 144; Al-

exander v. Durkee, 112 N. Y. 655, 19 N. B.

514. In equity judgments may be set off, in

the discretion of the court, if substantial jus-

tice is thereby done; this rule is generally

settled; Reed v. Smith, 158 Fed. 889; Hen-
drickson v. Brown, 39 N. J. Law 239. They
need not be judgments in the same courts

nor even in the same state, and one may be

in tort and the other in contract; Reed v.

Smith, 158 Fed. 889; see Caldwell v. Ryan,
210 Mo. 17, 108 S. W. 533, 16 L. R. A. (N. S.)

494, and note, 124 Am. St. Rep. 717, 14 Ann.

Cas. 314.

The right is recognized by the bankruptcy
act ; Studley v. Bank, 229 U. S. 523, 33 Sup.

Ct. 806, 57 L. Ed. 1313 ; equitable set-off can-

not be pleaded by way of answer, but the re-

lief sought must be invoked by bill or cross-

bill ; American N. Bk. v. Elevator Co., 36 S.

V>'. 960. See Montague, Babington, Set-Off;

Helwig v. Laschowski, 82 Mich. 619, 46 N. W.
1033, 10 I/. R, A. 378; Defai.cation ; Lies;
Recoxjpment.

SET ON FOOT. Arrange; place in order;

set forward ; put in the place of being ready.

U. S. V. Ybanez, 53 Fed. 538. See Neutbal-
ITT.

SETTLE. To adjust or ascertain ; to pay.

Two contracting parties are said to settle

an account when they ascertain what is just-

ly due by one to the other; when one pays
the balance or debt due by him, he is said to

settle such debt or balance. Houston v. Stan-

ton,' 11 Ala. 419.

SETTLED CASE ON APPEAL. That part

of the record on appeal which consists of a
statement prepared by the appellant's counsel

setting forth so much of the testimony and
proceedings had in the court below as may
be material to the questions intended to be

inquired of in the appellate court, subject to

amendments of the opposing counsel and to a

statement of the trial judge. In other states

the word appeal book or paper book is ap-

plied. 15 Alb. L. J. 242.

SETTLEMENT. A residence under such
circumstances as to entitle a person to sup-

port or assistance in case of becoming a pau-

per.

It is obtained in various ways, to wit: by
birth; by the legal settlement of the father,

in the case of minor children ; by marriage;

by continued residence; by the payment of

requisite taxes; by the lawful exercise of <»

public office; by hiring and service for a spe-

cified time; by serving an apprenticeship;

and perhaps some others, which depend upon

the local statutes of the different states. See

1 Bla. Com. 363; Guardians of the Poor of

Philadelphia v. Overseers, 6 S. & R. (Pa.)

565.

In Contrapts. An agreement by which two
or more persons who have dealings together

so far arrange their accounts as to ascertain

the balance due from one to the other; pay-

ment in full.
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The conveyance of an estate for the benefit

of some person or persons. See Ante-Nup-
tial Contract ; Mabeiaqe Settlement;
Wife's Equity.

SETTLEMENT, DEED OF^ A deed made
for the purpose of settling property, i. e. ar-

ranging the. mode and extent of the enjoy-

ment thereof. The party who settles prop-

erty is called the settler; Brown. See Set-

tlement. In England, the term was used
prior to 1SC2, as indicating In relation to a

corporation the same things as articles or

memorandum of association. Cook, St. &
StoclOi. § 15.

SETTLER. A person who, for the pur-

pose of acquiring a pre-emption right, has
gone upon the land in question, and is actu-

ally resident there. See Peterson v. R. Co.,

27 Minn. 222, 6 N. W. 615. See Lanos, Pub-
lic; Settlement, Deed of.

SETTLING A DECREE. A hearing of

counsel and the approval of the court in fix-

ing the terms of a decree in equity. Settling

a bill of exceptions relates to the final ap-

proval of a bill of exceptions by the court,

with the aid of counsel.

SETTLING DAY. The day on which trans-

actions for the "account" are made up on the

Stock Exchange. Whart. Diet The settling

days for English and foreign stocks and
shares occur twice a month, the middle and
the end. Those for consols are once in every

month, generally near the commencement of

the month ; Moz. & W. A conspiracy to ob-

tain a settling day by fraudulent means in

order to defraud buyers of shares, or a con-

spiracy by fraudulent means to raise or low-

er the price of shares with intent to defraud
buyers or sellers, is an indictable offence ; 1

Q. B. D. 730; 3 M. & S. 67; 2 Lind. Part.

*711, 816.

SETTLING ISSUES. In English Practice.

Deciding the forms of the issues to be deter-

mined in a trial, according to the provisions

of the Judicature Act of 1875. Sched. 1. ord.

26 ; 3 ^Steph. Com., 11th ed. 549.

SEVER. In Practice. To separate; to in-

sist upon a plea distinct from that of other

<:o-defendants.

SEVERAL. Separate; distinct Exclu-

sive, individual, appropriated. In this sense

it is opposed to common; and it has been

held that the word could not be construed as

equivalent to respective ; Colton v. Fox, 67

N. Y. 348; though it has been construed to

mean all ; Outcalt v. Outcalt, 42 N. J. Eq.

501, 8 Atl. 532.

More than two, but not very many. Ein-

stein V. Marshall, 58 Ala. 153, 29 Am. Rep.

729; several hundred dollars Includes seven

hundred dollars. Id. See Joint and Sev-

BBAL.

SEVERAL FISHERY. See Fishebt.

SEVERAL ISSUES. This occurs where

there is more than one issue involved in a

case. 3 Steph. Com. 560.

SEVERAL OBLIGATION. See Obliga-

tion.

SEVERAL TAIL. An entail severally to

two ; as, if land is given to two men and
their wives, and to the heirs of their bodies

begotten ; here the donees have a joint es-

tate for their two lives, and yet they have

a several inheritance, because the issue

of the one shall have his moiety, and the is-

sue of the other the other moiety. Cowell.

SEVERAL TENANCY. A tenancy which is

separate, and not held jointly with another

person.

SEVERALLY. Distinctly, sepa rately, apart

from others. State Nat. Bk. v. Reilly, 124

111. 471, 14 N. E. 657. Wihen applied to a
number of persons the expression severally

liable usually implies that each one is liable

alone. Pruyn v. Black, 21 N. Y. 301.

SEVERALTY, ESTATE IN. An estate

which is held by the tenant in his own right

only, without any other being joined or con-

nected with him in point of interest during
the continuance of his estate. 2 Bla. Com.
179.

SEVERANCE. The separation of a part of

a thing from another: for example, the sepa-

ration of machinery from a mill is a sever-

aiice, and in that case the machinery, which
while annexed to the mill was real estate, be-

comes by the severance personalty, unless

such severance .be merely temporary. Mor-
gan V. Varick, 8 Wend. (N. Y.) 587.

In Pleading. When an action is brought in

the name of several plaintiffs, in which the

plaintifCs must of necessity join, and one or

more of the persons so named do not appear,

or make default after appearance, the other

may have judgment of severance, or, as it

is technically called, judgment ad sequendum
solum.

But in personal actions, with the excep-
tion of those by executors, and of detinue for
charters there can be no summons and sev-

erance; Co. Utt 139.

After severance, the party severed can nev-
er be mentioned in the suit nor derive any
advantage from it

When there are several defendants, each of
them may use such plea as he may think
proper for his own defence : and they may
join in the same plea, or sever, at their dis-

cretion ; Co. Litt 303 o; except, perhaps, in

the case of dilatory pleas; Hob. 245, 250.

But when the defendants have once united
in the plea they cannot afterwards sever at
the rejoinder, or other later stage of the
pleading. See, generally, Brooke, Abr. Summ.
and Sev.; 2 Rolle 488.

Of Estates. The destruction of any one of
the unities of a joint tenancy. It is so called
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because the estate Is no longer a joint tenan-
cy, but is severed.

A severance may be effected In various
ways, namely: by partition, which is either
voluntary or compulsory ; by alienation of

one of the joint tenants, which turns the
estate into a tenancy in common ; by the
purchase or descent of all the shares of the

joint tenants, so that the whole estate be-

comes vested in one only. Comyns, Dig. Es-

tates iy Grant (K. 5) ; Simpson's Lessee v.

Ammons, 1 Binn. (Pa.) 175, 2 Am. Dee. 425.

SE V E R E. ! Within the meaning of a life in-

surance policy, severe illness means such an
illness as has, Or ordinarily does have, a per-

manent, detrimental effect upon the physical

system. Boos v. Life Ins. Co., 6i N. Y. 236.

' SEWAGE PURPOSES. Where the efBn-

6nt water from a sewage farm flows into a
pool, the cleansing, levelling, and concretiflg

the bottom of that pool to preveht the ac-

cumulation of sewage is a work for "sewage
purposes." .56 L. J. Ch. 159; 32 Ch. D. 421;
Stroud.
<-'

. SEWER. A subterranean passage for

drainage, usually constructed and maintain-

ed by a, municipal corporation.

,:, Properly, a trench artiflcifilly made for the
purpose of carrying water into the sea, river,

or some other place of reception. Crabb, R.
P. s. 113; Bennett v. New Bedford, 110 Mass.
433.

The authority to construct public sewers
is not incident to corporate povi^ers, if ample
provision is made by general statutes; Bul-

ger V. Eden, 82 Me. 352, 19 Atl. 829, 9 L. R. A.
205. '

The sewers of a City are its private proper-

ty, and the citizens are alone interested there-

in; the general public of the state at large

have no interest in them, and therefore the

City may be liable for negligence in their con-

struction ; Donahoe v. Kansas City, 136 Mo.
657, 38 S. W. 571. The construction' of a
sewer is a private municipal enterprise, for

the negligent control of which the city will

be liable, under a charter providing for a
revenue from its use; Ostrander v. Lansing,

111 Mich. 693, 70 N. W. 332.

Merely granting a city authority ' by its

citiarter to' construct sewers to carry off ref-

use to a river does' iiot make such use of the

sewers a governmental act, freeing the city

from personal liatillty for injuries therefrom;

Piatt V. Waterbury,' 72 Conn. 531, 45 Atl. 154,

48 L. R. A. 691, 77 Am. Rep. 335. Legislative

authority to a municipality to open and con-

struct a sewer in a public street does not ex-

empt the municipality from the duty of exer-

cising due care in perforniing the work;

Koontz V. District of Cblumbia, 24 App. D. C.

59 ; but a city is held not liable for damages
resulting from its negligent and defective

construction of a sluice for drainage, which

It undertook without any authority, and not

in the exectttion- of any power conferred on

it, since, to create such liability, the Injiirioias

act must have been within the scope of Its'

corporate powers as prescribed by its charter;
Betham v. Philadelphia, 196 Pa. 302, 46 Ati.

448.

Damages for the negligent construction of
a sewer must be confined to actual, not pros-

pective, damages at the time of suit; Nash-
ville V. Comar, 88 Tenn. 415, 12 S. W. 1027, 7
L. R. A. 465. ,

A municipal corporation owes to the public
a duty in the construction of its sewers not,

to injure the gas mains or other under-ground
conveniences and is responsible to any one in-,

jured in consequence of a, breach of that duty,

although the performance of it had been dele-

gated to an independent contractor; [1896] 1'

Q. B. 335, where it was held that when a gas'

main was broken by the negligence of the
contractors, and an explosion took place in a
private house because of the escape of ;the

gas from the broken main, the municipality

was liable, the damages not being too remote.

Generally a city will be enjoined from us-

ing or building a sewer so as to create a nui-

sance; Dierks v. Com'rs. of Highways, 142

111. 197, 31 N. E. 496; Stoddard, v. Saratoga
Springs, 127 N. Y. 2B1, 27 N. E. 1030; a U-

cense for discharge of sewage draining a par-

ticular district will not authorize the dis-

charge from a larger one; New York Cent. &
H. R. Co. v. Rochester, 127 N. Y. 591, 28 N. B.

416. Authority to carry a sewer under a high-,

way does not grant power to discharge it in

a river at a place that destroys navigation

or the use of a dock; Breed v. Lynn, 126

Mass. 367 ; or into a private canal ; Boston
Rolling Mills v. Cambridge, 117 Mass. 396.

A borough has a right to make a sewer
which empties into a natural stream, though
it increased the flowage; Munn v. Pittsburgh,

40 Pa. 364; and may permit Citizens to lay a
drain pipe into it to carry off their surplus
water; Wood v. McGrath, 150. Pa. 451, 24 Atl.

682, 16 L. R. A. 715.

A drain '.pa^ssing through private, ground,

but receiving the drainage of more than one
building, is held to be a sewer; [1894] 1 Q. B.

233.

One who permits noxious vapors, gases,

oils, etc., to escape into a sewer is usually

held liable for injuries resulting therefrom;

Brady v. Steel & Spring Co., 102 Mich. 277, 60

N. W. 687, 26 L. R. A. 175 (crude oil); Fuphs
V. St. Louis, 133 Mo. 168, 31 S. W. 115, 34 S.

W. 508, 34 L. R. A. 118 (crude petroleum);

Richmond V. Gay's Adm'x., 103 Ya. 320, 49 S.

E. 482 (gas); eyen though a contributing

cause of the injury might be found in the

sewer gas; Hunt v. Gaslight Co., 8 Allen

(Mass.) 169, 85 Am, Dec. 697. Where gas es-

caped through, a sewer, owing, to the negli-

gence of < the city in building it, and Ijjjured

plants in a greenhouse, the' gas company was
held liable for the loss ; Butcher v. Gas Co.,

12 R. I. 149, 34 Am. Rep. 626.

If a gas comf)any knows or bught to know
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ot the construction of a sewer near to Its

mains, it is its duty to guard against the

iJaraage likely to be sustained thereby, if the

Injury to such mains is the natural and prob-

able consequence of the construction of the

sewer; Koelsch v. Philadelphia Co., 152 Pa.

355, 25 Atl. 522, 18 L. B. A. 759, 34 Am. St.

Rep. 653.

A permit to turn clear water into a sewer

Is not equivalent to a license to turn steam
Into it; Walker Ice Co. v. Steel & Wire Co.,

185 Mass. 463, 70 N. E. 937.

The construction of sewers does not impose
an additional burden on a highway; West v.

Bancroft, 32 Vt. 367; Cone, v. Hartford, 28

Conn. 363; Turner v. Dartmouth, 13 Allen

(Mass.) 291; but in Pennsylvania consent of

abutting owners is required, where they are

constructed by private corporations; Mc-

Devitt V. Gas Co., 160 Pa. 372, 28 Atl. 948.

See Pollution.

SEXTERY LANDS. Lands given to a

church for maintenance of a sexton or sacris-

tan. Cowell.

SEXTON. An attendant or care-taker in a

church building, usually with care of the at-

tached burying ground. A woman may be a
sexton ; 2 Stra. 1114.

SHACK. See CoimoN.

SHALL. The various meanings of this

word range under two general classes accord-

ing as it is used as implying futurity or im-

plying a mandate; the words sKall he horn

in a will in the absence of a context are

words of futurity; 6 App. Cas. 471; and
where a statute declares a thing shall be

done, it is a peremptory mandate ; Stroud, L.

Diet.-, which see for a classification of cases

in which the word has been, held to be used
in a directory, and others in which it is used
in a peremptory, sense. It is held that it is

to be construed as may, unless'a contrary in-

tention is shown ; Cairo & Fulton R. Co. v.

Hecht, 95 TJ. S. 170, 24 L. Ed. 423.

SHAM PLEA. See Plea.

SHANGHAIING OF SAILORS. Procuring
or inducing, or attempting, to do so, by force,

or threats, or by representations which one
knows or believes to be untrue, or while the

person is intoxicated or under the influence

of any drug, to go on board of any vessel,,

or agree to do so, to perform service or la-

bor thereon, such vessel being engaged in

interstate or foreign commerce, on the high
seas or any navigable water of the United
States, or knowingly to detain on board such
vessel such person, so procured or induced,

or knowingly aiding or abetting such things,

is an offence punishable by. a fine of not over

$1,000, or Imprisonment of not more than
one year, or both. U., S. Cr. Code § 82.

SHARE. A portion of anything. Some-
times shares are equal, at other times they
are unequal. '>•

Bouv.—192

As to shares in corporation law, see Cob-

poration; Personal Pbopeett; Stock;

Stockuoldbe.
The proportion which descends to one of

several children from his ancestor is called

a share. The term share and share alike

signifies In equal proportions. See Puepaet.

SHARE CERTIFICATE. See Stock.

SHAREHOLDER. See Stockholdee.

SHARPING CORN. A customary gift of

com which, at every Christmas, the farmers

in some parts of England give to their smith

for sharpening their plough-irons, harrow-

tines, etc. Blount.

SHAVE. To buy any security for money
at a discount. Stone v. Cooper, 2 Denio

,(N. Y.) 293; also, to obtain the property of

another by oppression and extortion. Id.

SHEADING. A riding, tithing, or division

in thetlsle of Man, where the whole island is

divided into six sheadings, in each of which
there is a coroner or chief constable appoint-

ed by a delivery of a rod at the Tinewald
court or annuaf convention. King, Isle of

Man 7.

SHEEP. A wether more than a year old.

4 C. & P. 216.

SHEEP SILVER! A service turned into

money which was paid because anciently the

tenants used to wash the lord's sheep.

SHELLEY'S CASE, RULE IN. "When the

ancestor, by any gift or conveyance, taketh
an estate of freehold, and in the same gift

or conveyance an estate is limited, either

mediately or Immediately, to his heirs in fee
or in tail, the heirs are words of limitation

of the estate, and not-words of purchase." 1

Co. 104.

This rule has. been the subject of much comment.
Its origin can be deduced from feudal tenure ; 4
Kent 217. It is given by Preston, Estates, pp. 263,

419, as follows: When a person takes an estate
of freehold, legally or equitably, under a deed, will,

or other writing, and In the same instrument there
is a limitation by way of remainder, either with or
without the interposition of another estate, of the
same legal or equitable quality, to his heirs, or
heirs of his body, as a cl&ss of persons to take In
succession from generation to generation, the limi-
tation to the heirs entitles the ancestor to the whole
estate. See Stephenson v Hagan, 15 B. Monr. (Ky.)
282; Hargr, Law Tracts 489, 551; 2 Kent 214.

The rule in Shelley's case is not a rule of
construction, but an absolute rule of proper-

ty; Van Grutten v. Foxwell, [1897] A. C.

658 (Lord MacNaghten's historical discus-

sion).

If the limitation be to one and the heirs

of the T)ody, he takes an estate tail ; if to

one and his heirs generally, a fee-simple

;

Bishop V. Selleck, 1 Day (Conn.) 299 ; Baugh-
man v. Baugman, 2 Yeates (Pa.) 410.

It does not apply where the ancestor's

estate is equitable and that of the heirs le-

gal ; Ward v. Amory, 1 Curt. C. C. 419, Fed.
Cas. No. 17,146.

It does not extend to bequests of persojial-.
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ty ; Jones v. Rees, 6 Pennewill (Del.) 504, 69
Atl. 785, 16 L. R. A. (N. S.) 734 , see, as to

this, Bennett v. Bennett, 217 111. 434, 75 N. E.

339, 4 L. R. A. (N. S.) 470.

The rule was adopted as a part of the oom-
mon law of this country, and in many of the

states still prevails. It has been abolished

in ' most of them. The subject has been ex-

haustively treated in Pennsylvania, and the

numerous decisions will be found analyzed

and arranged in tabular form in an essay by

J. P. Gross. (Hariisl)urg, 1877.) The rule

has been held applicable to instruments in

which the words, "heir" or "heirs;" Elliott

V. Pearson, 8 W. & S. (Pa.) 38; "issue;"

Walker v. Milligan, 45 Pa. 179; "child" or

"children;" Stewart v. Kenower, 7 W. & S.

(Pa.) 288; "son" or "daughter;" Appeal of

Tamall, 70 Pa. 335; "next of kin;" "off-

spring;" Allen V. Markle, 36 Pa. 117; "de-

scendants," and similar expressions are used

in the technical senise of the word 'heirs.

Chief Justice Gibson states the operation of

the rule as follows : "It operates only on the

intention (of the devisor) when It has been
ascertained, not on the meaning of the words
used to express it. The ascertainment is left

to the ordinary rules of construction peculiar

to wills. ... It gives the ancestor an
estate for life, in the first instance, and, by
force of the devise to his heirs, general or

special, the inheritance also, by conferring
the remainder pn him, as the stock from
which alope they can inherit ;" Hilenian v.

Bouslaugh, 13 Pa. 344, 354, 53 Am. Dec. 474.

Although a fee is given in the first part of a
will, it may be restrained by subsequent
words, so as to convert it into a life estate

;

Appeal of Urich, 86 Pa. 3S6, 27 Am. Rep. 707.

See Hayes on Est Tail *53; Polk v. Faris, 9

Yerg. (Tenn.) 209, 30 Am. Dec. 400 ; 77 L. J.

Rep. (H. of L.) 170. See Smith v. Proctor,

139 N. C. 314, 51 S. E. 8S9, 2 L. R. A. (N. S.)

172.

When applicable it is not afCeeted by the

testator's intention ; 28 Atl. Rep. (N. J.) 587.

It is equally applicable to conveyances by

deed and limitations by will ; 4 Kent *217.

If applied to real estate, it enlarges the es-

tate for life into an inheritance, and makes
the tenant for life a tenant in fee ; it makes
the tenant for life of personalty an absolute

owner ; 4 Kent 227.

A deed to one for life, and at his death to

his surviving heirs, vests a fee' in the first

taker, the word "surviving" not being suffi-

cient to prevent an application of the rule,

at least not where the warranty runs to him

and to his assigns forever; Price v. Griflin,

150 N. C. 523, 64 S. E. 372, 29 L. R. A. (N. S.)

935 ; so where the remainder is to "his then

surviving heirs" and "heirs then living" or

"heirff living at the time of their deaths";

Hiester v. Yerger, 166 Pa. 445, 31 Atl. 122 ; It

applies only to limitations in which the word

heirs is used uuletiS it clearly appears that

' testator used some other word to mean heirs.

The word "child.«a'" is not ordinarily equiva-

lent to heirs so as to bring a devise within

the rule; Hanes v. Utilities Co., 202 111. 86,

104 N. jE. 156.

SHEPWAY, COURT OF. See Courts ov
THE Cinque Poets.

SHERIFF (Sax. scvre, shire, reve, keeper).

A county officer representing the executive or -

administrative power of the state within his

county.
As to the history of the office, It Is said by Holds-

worth (1 Hist. B. L. 39) : "The Immediate result of
the large jurisdiction assumed by the Curia Regis
was an Increase In the power of the sheriff. He
grew to be the ruler of the county, responsible for

Its revenues, military force, police, gaols, and
courts, and the execution of the writs of the Curia
Regis. By the 13th century It Is clear that he was
not an hereditary official. By Edward Ill's reign,

he came to be appointed by the crown and was not
elective. He was appointed annually and must own
land in the county. In the reign of Richard III, he
could not be reappointed till three years had elapsed
from the expiration of his year of office. In Henry
XI's reign, he must appear twice a year to settle for

the revenues of his' county. His control over the
military force ceased with the appointment of lord

lieutenants In Mary's reign, though he could still

summon the posse comitatu^; and in the same relga

he was prevented from acting as a justice of the

peace. By the 14th and 15th centuries, be ceased to

have control over prisoners, except those condemned
to death. He came to be an attendant of the courts

of law, the Itinerant justices and tbe justices of the

peace in quarter sessions—to summon juries, give
notice to prosecutors and others, prepare the judge's
lodgings and attend upon him during the assizes.

Royal writs were addressed to him and still are,

and their execution Is hia chief duty. This gives

him control over parliamentary elections."

Maitland says (Justice and Police 69) that "the
whole history of English justice and police might be
brought under this rubric—the Decline and Fall of

the Sheriff."

It is the sheriff's duty to preserve the

peace within his bailiwick or county. To
this end he is the first man within -the coun-

ty, and may apj)rehend and commit to prison

all persons who break or attempt to break

the peace, or may bind them over in a recog-

nizance to keep the peace. He is bound, cs

officio, to pursue and take all traitors, mur-
derers, felons, and rioters ; has the safekeep-

ing of the county jail, and must defend it

against all rioters ; and for this, as well as

for any other purpose, in the execution of his

duties he may command the inhabitants of

the county to assist him, which is called the

posse conutatus. And this summons every

person over fifteen years of age is bound to

obey, under pain of fine and imprisonment;
Dalt. Sheriff 355 ; 2d Inst. 454.

In his ministerial capacity he is bound to

execute, within his county, all processes that

issue from the courts of justice, except where
he is a party to the proceeding, in which case

the coroner acts in his stead. On mesne pro-

cess he is to execute the writ, to arrest and
take bail ; when the cause comes to trial he

summons and returns the jury, and when it

is determined he carries into effect the judg-

ment of the court In crimiual cases he also
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arrests and imprisons, returns the jury (now
nsnally provided by statute), has the cus-

tody of the prisoner, and executes the sen-

tence of the court upon liim, whatever it

may be.

It is a settled principle of the common
law that every man's house is his castle;

accordingly, in the service of civil process,

an officer may not break open the outer door

of a dwelling-house. He must await his

opportunity to enter peaceably without force

or violence; 5 Co. 91; Hooker v. Smith, 19

Vt. 151, 47 Am. Dec. 6T9 ; People v. Hubbard,
24 Wend. (N. T.) 369, 35 Am. Dec. 628; but
having, without force, obtained admission to

the house, he may go from one room to an-

other and forcibly open any inner doors,

chests, trunks, or other places where proper-

ty is kept in order to make a levy ; Cowp. 1

;

Prettyman v. Dean, 2 Harring. (Del.) 494;

Williams v. Spencer, 5 Johns. (N. Y.) 352;
State V. Thackam, 1 Bay (S. C.) 358.

Where a building was kept by several ten-

ants and had an outer door through which
they all passed to gain their several apart-

ments, it was held that an officer who en-

tered this door might enter any other; Can-
trell V. Conner, 6 Daly (N. Y.) 39. A building

occupied for business as a work-shop, any
other building not being a dwelling-house,

but connected therewith, may be entered by
breaking through the outer door; [1895] 2

Q. B. 663. Where a building is occupied

partly as a dwelling and partly for business,

a common outer door through which both

parties are approached may be broken to

make a levy in the store; Stearns v. Vincent,

50 Mich. 209, 15 N. W. 86, 45 Am. Rep. 37

;

but where a milliner carried on her business

and resided in one room, it was held to be

a trespass, when an officer made an entry by

breaking; Welsh v. Wilson, 34 Minn. 92, 24

N. W. 327.

In England It was formerly held that al-

though an officer who forced the outer door

of a dwelling was a trespasser, the levy

made by him was good; 5 Co. 93; Year Book
18 Edw. IV. fol. 4, pi. 19; but it is now doubt-

ful ; 7 Ex. 72 ; 6 H. L. Cas. 443 ; and in the

United States the doctrine is said to have met
with no favor; Freem. Ex. 256; and it is

held that such a levy is void; Ilsley v.

Nichols, 12 Pick. (Mass.) 270, 22 Am. Dec.

425; People v. Hubbard, 24 Wend. (N. Y.)

369, 35 Am. Dec. 628; Closson v. Morrison,

47 N. H. 482, 93 Am. Dec. 459.

He also possesses a judicial capacity, and
may hold a court and summon a jury for

certain purposes; this jurisdiction, in this

respect, is at common law quite extensive.

See Sheriff's Toubn. This branch of his

powers, however, is circumscribed in this

country by the statutes of the several states,

and is generally confined to the execution of

writs of inquiry, of damages, and the like,

sent to him from the superior courts of

law ; 1 Bla. Com. 389.

He has no power or authority out of his

own county, except when he is command-
ed by a writ of habeas corpus to carry a

prisoner out of his county ; and then if he

conveys him through several counties the

prisoner is in custody of the sheriffs of each

of the counties through which he passes;

Plowd. 37 a; 2 RoUe 163; Jones v. State,

26 Tex. App. 7, 9 S. W. 53, 8 Am. St. Rep.

454. If, however, a prisoner escapes and
flies into another county, the sheriff or his

officers may, upon fresh pursuit, take him
again in such county. But he may do mere
ministerial acts out of his county, if within

the state, such as making out a panel or re-

turn, or assigning a bail-bond, or the like;

2 Ld. Raym. 1455; 2 Stra.,727.

To assist him iii the discharge of his

various duties, he may appoint an under-

sheriff, and as many general or special depu-

ties as the public service may require, who
may discharge all the ordinary ministerial

duties of the office, such as the service and
return of process and the like, but not the

execution of a writ of inquiry, for this is in

the nature of a judicial duty, which may not

be delegated. All acts of the under-sheriff

or of the deputies are done in the name of

the sheriff, who is responsible for them, al-

though such acts should amount to a tres-

pass or an extortion on the part of the offi-

cer; for which reason he usually takes bonds
from all his subordinates for the faithful

performance of their duties ; Cro. Eliz. 294

;

Dougl. 40. But a deputy sheriff cannot, as
such, engage to guard the property of a
private person not in the custody of the law

;

Railway Co. v. Hackett, 58 Ark. 381, 24 S. W.
881, 41 Am. St Rep. 105; an infant cannot
be appointed deputy sheriff, but might be
deputed to serve a particular writ; Me-
Cracken v. Todd, 1 Kan. 169. .

The sheriff also appoints a jailer, who is

usually one of his deputies. The jailer is

responsible for the escape of any prisoner

committed to his charge, and is bound to

have sufficient force at his disposal to pre-

vent a breach of the prison by a mob or
otherwise; and nothing will excuse him but
an act of God or the public enemy. He
must not be guilty of cruelty, without suffi-

cient cause; but he may defend himself at
all hazards if attacked. In a case where
a prisoner, notwithstanding his remon-
strances, was confined by the jailer in a room
in which was a person ill with the small-pox,
which disease he took and died, it was held
to be murder in the jailer ; Vlner, Abr. Oaol
(A) ; 4 Term 789 ; 4 Co. 84 ; Co. 3d Inst 34;

2 Stra. 856.

A deputy canijot depute another person to

do the duty intrusted to him ; although it

is not necessary that his should be the hand
that executes the writ: it is sufficient if he
is present and assists. A deputy sheriff's re-

turn of process in his own name, with the
woi-ds "deputy sheriff" added, is void; Gib-
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bens V. Pickett, 31 Fla. 147, 12 South. 17,

19 L. R. A. 177; but a return of a levy may
properly be indorsed on an execution by a
third person at the discretion and in the

presence of the sheriff ; Lewis v. Watson,
98 Ala. 479, 13 South. 570, 22 L. R. A. 297, 39
Am. St. Rep. 82. In the execution of crim-

inal process, he may, after demanding admit-
tance, break open the outer door of a house

;

but in civil actions he may not forcibly en-

ter a dwelling-house, for every man's house

is said to be his castle and fortress, as well

for defence as for repose. But a warehouse,
store, or barn, or the inner door of a dwell-

ing-house after the officer has peaceably en-

tered, is not privileged. Process or writs

of any description may not be served on
Sunday, except in cases of treason, felony, or

breach of the peace; nor may the sheriff on
that day retake a prisoner who has escaped
from custody; People v. Brush, 6 Wend. (N.

T.) 454; Cro. Eliz. 908; Oro. Car. 537; W.
Jones, 429; 3 B. & P. 223.

In the absence of* representations of title

made at a sheriff's sale of property on exe-

cution, the purchaser has no remedy against

the plaintiff or sheriff for failure of title;

Lewark v. Carter, 117 Ind. 206, 20 N. E. 119,

3 L. R. A. 440, 10 Am. St. Rep. 40.

A sheriff is not liable on his bond, but is

personally liable, for acts done under pro-

cess void on its face ; and the order of a
criminal court in excess of its jurisdiction,

directing him to redeliver a certain person

to prison, is no protection to a sheriff, no
matter what the decision of the court hav-

ing jurisdiction of the habeas corpus pro-

ceeding might be ; McLendon v. ' State, 92

Tdnn. 520, 22 S. W. 200, 21 L. R. A. 738;
but he is not liable for acts done by order

of a court of competent jurisdiction; Crow
V. Manning, 45 La. Ann. 1221, 14 South. 122

;

or by a court in excess of its jurisdiction, if

the process does not show that fact on its

face; Clarke v. May, 2 Gray (Mass.) 410,

61 Am. Dec. 470. He is not required to ques-
tion apparently regular process ; Hatch v.

Saunders, 66 Mich. 181, 33 N. W. 178. He is

bound to serve voidable process; Rogers v.

Marlboro County, 32 S. C. 555, 11 S. E.

383; if the error may be amended ; Archi-

bald V. Thompson, 2 Col. 388. See False
Imprisonment.

If a court having jurisdiction issues a
writ against specific property, the sheriff

is protected in seizing it; Bullis v. Mont-
gomery, 50 N. Y. 355; whoever owns it;

Sample v. BroadWell, 87 111. 617; if he take

it from the defendant in the writ ; Billings

V. Thomas, 114 Mass. 570; although the

plaintiff had no claim; Cannon v. Sipples, 39

Conn. 507. See infra.

A' levy on the goods Of a stranger to an
execution amounts to a trespass, although

the goods are not touched and there is no

actual taking, and to maintain the action

the plaintiff must have the right of, or be
in actual, possession of the property at the

time of the levy ; and the sheriff may aban-
don or restrict the levy to the defendant's

interests, and be thereby discharged, even
though the retjirn was not altered until after

the action of trespass is begun; Dixon v.

Sewing Mach. Co., 128 Pa. 397, 18 Atl. 502,

5 L. R. A. 659, 15 Am. St. Rep. 683.

A sheriff may not serve a writ to which
he is a party ; Thayer v. Ray, 17 Pick.

(Mass.) 166; or in which he is interested;

Barker v. Remick, 43 N. H. 238. In such
case the coroner must act; if he cannot, then

elisors are appointed, which see.

Where there are several writs, it is the

sheriff's duty to serve them in the order of

their receipt; Freeman, Exec. § 197; Knox
V. Webster, 18 Wis. 406, 86 Am. Dec. 779.

Where the judgment is a lien, it is his duty

to apply the proceeds to the oldest lien; Polk
County V. Sypher, 17 la. 358, 85 Am. Dec.

568; but if the defendant gives him money
to apply to a junior execution, he must so

apply it; Rudy v. Com., 35 Pa. 166, 78 Am.
Dee. 330.

A sheriff cannot arrest in civil proceed-

ings without a writ ; 8 Term 187 ; which the

person arrested is entitled to see; Com. v.

Field, 13 Mass. 321; and the writ must con-

tain the correct name of the person arrested;

Gurnsey v. Lovell, 9 Wend. (N. T.) 319 ; un-

less he is known by either name; Grigwold
V. Sedgwick, 1 Wend. (N. Y.) 132; but the

officer is liable for arresting the wrong per-

son, whose name is the same as that in the

writ; HaJlowell & Augusta Bk. v. Howard,
14 Mass. 184. Misnomer in an execution in

which the same jnistake occurred as in the

original writ, does not affect the officer;

Smith Vi Bowker, 1 Mass. 76i See Aebest.

Where a person in custody on civil pro-

cess escapes, the sheriff is liable to the

plaintiff for the value of the claim; State

V. Falls, 63 N. C. 188. At common law, vol-

untary escape made the sheriff liable for the

plaintiff's claim, and discharged the defend-
ant; Hopkinson v. Leeds, 78 Pa. 396; but
if thg escape was through negligence, or was
involuntary, recaption before suit by the

plaintiff was a bar ; Stone v. Wilson, 10
Graft. (Va.): 529.

The sheriff must act with diligence; An-
drews V. Keep, 38 Ala. 315; and, in the

absence of instructions, execute the process

according to its terms ; Smith v. Judkins,

60 N. H. 127; Ransom v. Halcott, 18 Barb.

(N. Y.) 56. Special instructions regarding a

general writ should be followed; Perkins v.

Pitman, 34 N. H. 261; in the absence of

which he should make reasonable search for

the defendant and his property; Freeman,
Exec. § 252. If he has doubt as to the title

of the defendant, he may require indemnity;

Burnett v. Handley, 8 Ala. 685 ; which is im-

plied by instructions to proceed in a special
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manner ; State v. Koontz, 83 Mo. 323. If he

seize the property of one not named In the

writ he is liable as a trespasser; Hanchett

V. Williams, 24 111. 'App. 56 ; if he remain in

a house a long time in possession of goods

taken in execution, he becomes a trespasser

06 imtio; 8 Ex. 237.

An officer may continue to levy until the

return day in order to satisfy the writ ; Mo-

ses V. Thomas, 26 N. J. L. 124 ; but is liable

for an excessive levy ; Sexey v. Adkison, 40

Cal. 408; and must take due care to preserve

the lien on the property attached ; Cooper v.

Mowry, 16 Mass. 5 ; in moving goods ; Gil-

bert V. Meriam, 2 La. Ann. 162; but if the

property attached perishes without his fault,

he is not liable; Shaw v. Laughton, 20 Me.

266.

See Exectjtion; Abeest; Elisoes; Es-

cape ; Levy ; Sbevice ; Peocess ; Eetuein of

Weiis.

SHERIFF-GELD. A rent formerly paid

by a sherifC, and it is prayed that the sheriff

in his account may be discharged thereof.

Rot. Pari. 50 Edw. III.

SHERIFF-TOOTH. 1. A tenure by the

service of providing entertainment for the

SherifC at his county courts. 2. An ancient

tax on land in Derbyshire. 3. A common tax

levied for the sheriff's diet. Cowell.

SHERIFF'S COURT IN LONDON. A tri-

bunal having cognizance of personal actions

under the London (city) Small Debts Act of

1852.

The sheriff's court in London is one of the

chief of the courts of limited and local ju-

risdiction in London. 3 Steph. Com., 11th ed.

301, 449, note (1); 3 Bla. Com. 80, note (j).

By the County Courts Act, 1867, 30 & 31

Vict. e. 142, this court is now classed among
the county courts, so far as regards the ad-

ministration of justice ; 3 Steph., 11th ed.

30, n.

SHERIFF'S JURY. In Practice. A jury

composed of no determinate number, but

which may be more or less than twelve, sum-
moned by the sherifC for the purposes of an
inquisition or inquest of office. 3 Bla. Com.
258.

SHERIFF'S OFFICERS. BallifCs who are

either bailifCs of hundreds or bound-baUifCs.

S H E R I F F'S SA L E. A sale of property by
a sherifC or his deputy, in execution of the

mandate of legal process. Anderson, L. Diet

;

Batchelder v. Carter, 2 Vt. 172, 19 Am. Dec.

707.

SHERIFF'S TOURN. A court of record

In England, formerly held twice every year,

within a month after Easter and Michaelmas,
before the sherifl, in different parts of the

county. It was Indeed only the turn of the

sheriff to keep a court leet in each respec-

tive hundred. This was the great court leet

of the county, out of it grew the court leet

or view of frank pledge, which see. 4 Steph.

Com. 257. It was obsolete in Coke's time,

but was not abolished till 1887. It had a

limited criminal jurisdiction.

SHERIFFALTY, or SHRIEVALTY. The
office of sheriff'.

SHERMAN ACT. See Resteaint of

Trade.

SHERRERIE. A word used by the author-

ities of the Roman church, to specify con-

temptously the technical parts of the law, as

administered .by non-clerical lawyers. Ba-

con.

SHIFTING CLAUSE. In a settlement, a

clause by which some other mode of devolu-

tion is substituted for that primarily pre-

scribed.

SHIFTING USE. Such a use as takes ef-

fect in derogation of some other estate, and

is limited expressly by the deed or is allow-

ed to be created by some person named in

the deed. Gilb. Uses 152, n. ; 2 Washb. B.

P. 284.

For example, a feoffment in fee is made
to the use of W and his heirs till A pays £40

to W, and then to the use of A and his heirs.

A very common application is in the case of

.

marriage settlements. Wms. R. P., 16th ed.

830. The doctrine of shifting uses furnished

a means of evading the principle of law that

a fee could not be limited after a fee. See 2

Washb. R. P. 284; Wms. R. P. 330; 1

Spence, Eq. Jur. 452; 1 Vern. 402; 1 Edw.
Ch. 34.

SHIFT MARRIAGE. "When a man died

having debts which his widow was unable

to pay, she was obliged, if she contracted a

second marriage, to leave her clothes in the

hands of the creditors, and to go through the

ceremony in her shift. Gradually, however,

the ceremony was mitigated by the bride-

groom lending her clothes for the occasion."

Said by Lecky, Hist, of Eng. 18th Cent., IV,

p. 23, to be a curious relic of a standard of

commercial integrity which had long since

passed . away.

SHILLING. In English Law. The name
of an English coin, of the value one-twen-

tieth part of a pound. In the colonies there

were coins of this denomination ; but they

varied greatly in their value.

SHIN-PLASTER. Formerly a jocose term
for a bank-note greatly depreciated in value

;

also for paper money of a denomination less

than a dollar. Webster. See Madison Ins.

Co. V. Porsythe, 2 Ind. 483.

SHIP. A vessel employed in navigation.

Ben. Ad. § 215; for example, the terms the

ship's papers, the ship's husband, shipwreck,

and' the like, are employed whether the ves-

sel referred to be a brig, a schooner, or a

sloop, or a three-masted vessel.

The word comprehends every description of

vessel navigating on any sea or channel, lake
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or river, to which the provisions of revised

statutes, title "Merchant Marine," may be
applicable; R. S. § 4612; The St. Louis, 48
Fed. 312. See Cope v. Dry Dock Co., 119 U.
S. 629, 7 Sup. Ct. 336, 30 L. Ed. 501. See

Wood v. Two Barges, 46 Fed. 204, as to

what is not a ship.

A vessel with three masts, employed in

navigation; U. S. v. Kelly, 4 Wash. C. C.

528, Fed. Cas. No. 15,516; the boats and rig-

ging; 2 Marsh. Ins. 727; together with the

anchors, masts, cables, and such like objects,

are considered as part of the ship; Pardes-

sus, n. 599.

A ship is born when she is launched and
lives so long as her identity is preserved;

Tucker v. Alexandroff, 183 U. S. 424, 22 Sup.

Ct. 195, 46 L. Ed. 264. Prior to her launching

she is an ordinary piece of personal property

and subject only to mechanic's liens created

by state law and enforceable in state courts.

From the moment her keel touches the water,

she is transformed and becomes a subject of

admiralty Jurisdiction. She acquires a per-

sonality of her own and becomes competent
to contract, and is individually liable for her

obligations, upon which she may sue in the

name of her owner and be sued in her own
name. Her owner's agents may not be hei

agents, and her agents may nof be her own-
er's agents; Thorp v. Hammond, 12 Wall. (U.

S.) 408, 20 L. Ed. 419; Workman v. New
York, 179 U. S. 552, 21 Sup. Ct. 212, 45 L^

Ed. 314 ; Homer Ramsdell Transp. Co. v.

La Compagnie G6n6rale Transatlantlque, 182

U. S. 406, 21 Sup. Ct. 831, 45 L. Ed. 1155.

She is capable of committing a tort, and is

responsible in damages therefoi'. She may
also become a quasi-bankrupt; may be sold

for the payment of her debts, and thereby

receive a complete discharge from all prior

liens, with liberty to begin a new life, con-

tract further obligations, and, perhaps, be

subjected to a second sale; Tucker v. Alex-

androff, 183 U. S. 439, 22 Sup. Ct. 195, 46

L. Ed. 264. So sharply is the line drawn be-

tween a vessel upon the stocks and one in

the water, that the former can never be made
liable in admiralty, either in. rem against

herself or in personam against her owners

upon contracts or for torts, while if. In tak-

ing the water In the process of launching, she

escapes from the control of those about her,

shoots across the stream and injures anoth-

er vessel, she Is liable to a suit in rem for

damages ; 2 W. Rob. 421 ; L. R. 2 Prob. Div.

•231, 235 ; L. R. 8 Prob. Div. 119 ; Baker v.

Power, 14 Fed. 483.

As to what passes by a bill of sale under

the general term ship, or ship and her ap-

purtenances, or ship, apparel, and furniture,

see 1 Pars. Marit. Law 71, n. 3; Appjireu

The capacity of a ship is ascertained by its

tonnage, or the space which may be occupied

by its cargo.

A majority of the owners cannot change

the ownership by forming themselves into a

limited company; [1895] P. 284; admiralty

will authorize a majority in value of the

owners of a ship to employ the ship, taking

a bond for the protection- of the minority; 3

Kent 151 ; a dissenting part-owner, receiving

security cannot claim compensation or a

share of the profits; 4 Sim. 439; and is not

liable for a collision; Scull v. Raymond, 18

Fed. 547.

"American vessels are of two classes,

those registered and those enrolled and
licensed." Registry declares the nationality

of a vessel In foreign trade; enrolment is to

evidence the national character of a vessel en-

gaged in the coasting trade or home traffic;

Anderson v. Pacific Coast S. S. Co., 225

U. S. 187, 32 Sup' Ct. 626, 56 L. Ed. 1047.

The British registry act divides a ship in-

to sixty-four parts or shares, which may be

held in severalty. Ownership of a fraction

of a share cannot be registered, but any
number not exceeding five (except In case of

transfer by operation of law) may be reg-

istered as joint owners of a share.

Carriers by water are to a certain extent

common carriers, in all the strictness of the

common-law rule; 3 Kent 217; Garrison

V. Ins. Co., 19 How. (U. S.) 312, 15 L. Ed. 656;

like common carriers, apart from express

contract, they are absolutely responsible for

the goods Intrusted to them, and insure

them against all contingencies excepting only

the act of God and the queen's enemies; per

Lopes, L. J., in 16 Q. B. D. 633; see, also,

L. R. 9 Ex. 342,; 1 C. P. D. 19 ; this rule is

said to have been established in the seven-

teenth century ; 1 C. P. D. 430. The master

of a general ship is liable where his goods

were stolen by robbers; 1 Mod. 85; and an

action wUl lie against the owners as well as

,

the master; Garth. 58. It has been held

that the owner of a private ship is subject to

the same rule; L. R. 9 Ex. 638.

Lord Cockburn has denied that a carrier

by sea is subject to the same liability as a

common carrier by land ; 1 C. P. D. 426

;

and Brett, J., was of opinion that he is not

a common carrier, but that his liability to

carry at his absolute risk arises from recog-

nized custom; L. R. 9 Ex. 338; 7 id. 267.

See article in 5 L. Q. Rev. 15. It is said

that they are not common carriers, because

not bound to receive all goods, offered. See

1 Pars. Ship. 248.

Stringent regulations In regard to the num-

ber of passengers to be taken on board of

sailing-vessels, and the provisions to be made
for their safety and comfort, are also pre-

scribed by R. S. § 4465.

Numerous acts of congress have been pass-

ed from time to time in reference to the reg-

istering, enrolling, llcenstng, employment,

and privileges of the vessels of commerce

owned in the United States. See R. S. §§

4399, 4500.

Construction of the Barter Act. The act

of congress of Feb. 13, 1S93, known as the
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Barter Act (see that title), was not intended
as general legislation concerning the rights

or liabilities of ship-owners, but only to deal
with the carrying vessel and her own cargo.

And all principles and rules of decisions pre-

viously applicable, as to the apportionment
of damages in case of mutual fault, should
stlU be followed as closely as possible and
no more changes admitted than the evident
intent of the act necessitates ; The Viola,

60 Fed. 2013; The Chattahoochee, 74 Fed.

899, 21 C. C. A. 162, 33 U. S. Aijp. 510; The
Jason, 225 U. S. 32, 32 Sup. Ct. 560, 56 L.

Ed. 960. In determining the effect of the
statute in restricting the operation of gen-

eral and well-settled principles, the course
of decision has been to treat those principles

as still existing, and limit the relief from
their operation afforded by the statute to

precisely that called for by the language
of the statute, and no more. It is said that
the intent of the act is that damages to the
cargo arising from negligence in naviga-
tion shall be borne by the cargo owner and
not by the ship, and that the act was not
designed to increase or diminish the liabil-

ity of the other vessel In cases of mutual
fault and a division of damages; The Niag-
ara, 77 Fed. 329. The provision of the act
making Invalid contracts relieving a carrier
from liability for negligence apply to a spe-
cial as well as a common carrier; B. S.

Shipping Co. v. Crossman, 206 Fed. 183.

The requirement in the act of due dili-

gence to exempt the owner from liability to

'cargo owners means not only the personal
diligence of the owner but also of his agents
employed to fit the vessel for sea; The
Colima, 82 Fed. 665. Such diligence is not
exercised where no inspection is made of
the cement covering the bottom of an iron
steamship; The Alvena, 79 Fed. 973, 25 C.

C. A. 261, 51 U. S. App. 100 ; s. c. 79 Fed.
973, 25 C. C. A. 261. Covenants avoiding
exercise of due diligence are void ; The Tor-
onto, 174 Fed. 632, 98 C. C. A. 386. That
a veslel was one man short of her full

complement of seamen, and was being unlaw-
fully navigated at full speed in a fog at the
time of a collision, because she was a slow
boat, do not establish faults in navigation;

Boston Marine Ins. Co. v. Lumber Co., 197
Fed. 703, 117 C.C. A. 97.

The word "management" in the act re-

lates to management on the voyage and not
.to the master's acts in stowing the ship ; The
Colima, 82 Fed. 665. Exemption from liabil-

ity for faults or errors in management ap-

plies only after the voyage has commenced;
Steamship Wellesley Co. v. C. A. Hooper &
Co., 185 Fed. 7.33, 108 C. C. A. 71. A schoon-

er in first class condition at the beginning

of the voyage is not liable for damage to

cargo from sea-water caused by dangerous

storms; The F. & T. Lupton, 182 Fed. 144.

Proof that a vessel sprung a leak soon

after leaving port raises a presumption that

she was uuseaworthy; Carolina Portland

Cement Co. v. Anderson, 186 Fed. 145, 108

C. C. A. 257. I'ermitting whale oil to re-

main in the bilge, with the object of saving

it, does not pertain to the management of

the vessel ; The Persiana, 185 Fed. 396, 107

C. C. A. 416. Insufficiency of the mechanical

fog-horn on a sailing vessel because of

failure to provide any medns for repairing

it is a lack of proper equipment under the

act; The Niagara, 77 Fed. 329. Diligent

care of the ship for the purposes of the act

does not require re-docking more than once

a year ; The Sandfleld, 70 Fed. 371.

Due diligence in repair and equipment

must be exercised in fact and is not satisfied

by the mere appointment of competent per-

sons to repair; The Mary L. Peters, 68 l''ed.

919; The Flamtorough, 69 Fed. 470; The
Alvena, 74 Fed, 253. The provisions of sec-

tion 3 of the Barter Act apply to foreign

vessels in suits brought in the United States

;

The Silvia, 171 U. S- 462, 19 Sup. Ct. 7, 43

L. Ed. 241 ; or foreign vessels transporting

merchandise from a foreign port to a port of

the United States ; Knott v. Botany Mills, 179

U. S. 69, 21 Sup. Ct 30, 45 L. Ed. 90 ; they
receive the benefits ; The Chattahoochee, 173

U. S. 540, 19 Sup. Ct. 491, 43 L. Ed. 801;

and with them they must take the burdens;
The Germanic, 196 U. S. 589, 25 Sup. Ct. 317,

49 L. Ed. 610 ; and see The Chattahoochee,
74 Fed. 899, 21 C. C. A. 162, where the

subject is discussed inconclusively. The act

has no retroactive effect, so as to apply to

damages occasioned before its passage

;

Humboldt Lumber Mfr's Ass'n v. Christoph-

erson, 73 Fed. 239, 19 C. O. A. 481, 46 L. R.
A. 264.

The object of the act "is to modify the re-

lations previously existing between the ves-

sel and her cargo" ; and it was an outgrowth
of attempts made in recent years to limit as
far as possible the liability of vessels and
their owners by stipulations against loss aris-

ing from unseaworthiness, bad stowage, and
negligence in navigation ; The Delaware, 161
U. S. 459, 16 Sup. Ct. 516, 40 L. Ed. 771.

The provision exempting owners from loss

from faults or errors in navigation or man-
agement in no way relieves him from the
duty of furnishing a seaworthy vessel ; The
Carib Prince, 170 U. S. 655, 18 Sup. Ct 753,
42 L. Ed. 1181; at the commencement of the
voyage; International Nav. Co. v. Mfg. Co.,

181 U. S. 218, 21 Sup. Ct. 591, 45 L, Ed. 830

;

and the burden of proof as to seaworthiness
at the time of sailing is on the owner ; and
a break-down in any necessary apparatus
within three hpurs of sailing raises a pre-

sumption of unseaworthiness at the time of

sailing; The Southwark, 191 U. S. 1, 24
Sup. Ct. 1, 48 L. Ed. 65 ; The Wildcroft, 201
U. S. 378, 26 Sup. Ct 467, 50 L. Ed. 794,
where it was said that the relief to the
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shipowner of section 3 is purely statutory,
and in the absence of proof there is no pre-

sumption that the vessel was seaworthy at
the beginning of the voyage.

See Habtjeb Act ; Apptjeteitances ; Vessel.
As to limited liability of vessels in case of

accidents, see Vessel.
A vessel is deemed a part of the territory

of the country to which she belongs; U. S.

V. Rodgers, 150 U. S. 249, 14 Sup. Ct. 109, 37
I/. Ed. 1071 ; St. Clair v. U. S., 154 U. S. 152,

14 Sup. Ct. 1002, 88 L. Ed. 936 ; and although
the deck of a private American vessel Is con-
sidered for many purposes constructively as'

territory of the U. S., yet persons on board
of such vessels, whether oflScers, sailors, or
passengers, cannot invoke the protection of
the provisions of the constitution as to the
indictment and trial by jury, until brought
within the actual territorial boundaries of
the United States; In re Ross, 140 U. S.

453, 11 Sup. Ct. 897, 35 L. Ed. 581.

The word "ex-ship" is not restricted to any
particular ship ; and by the usage of mer-
chants, simply denotes that the property in
the goods shall pass to the buyer upon their

leaving the ship's tackle, and that he shall

be liable for all subsequent charges of lad-

ingi They do not constitute a condition of

the contract but are inserted for the benefit

of the seller; Harrison v. Fortlage, 161 U.
S. 57, 16 Sup. Ct. 488, 40 L. Ed. 616'; L. R. 1

O, P. 684. See Peize.

SHIP-BROKER. One who transacts busi-

ness relating to vessels and their employ-
ment between the owners of vessels and
merchants who send cargoes.

SHIP-MONEY. An imposition formerly
levied on port towns and other places for

fitting out ships; revived by Charles I. and
abolished in the same reign. 17 Car. I. c 14

;

Whart. Diet.

SHIP SUBSIDY. See Subsidy.

SH IP'S BILL. The copy of the bill of lad-

ing retained by the master. In case of a va-
riance between this and the bill delivered to

the shipper, the latter must control; The
Thames, 14 Wall. (U. S.) 98, 20 L. Ed. 804.

SHIP'S HUSBAND. An agent appointed
by the owner of a ship, and invested with
authority to make the requisite repairs and
attend to the management, equipment, and
other concerns of the ship. He is the general

agent of the owners in relation to the ship;

he may be appointed in writing or orally.

Abb. Sh. '90. He is apjiointed to act on

shore; Maclachlan, Merch. Shipp. 188. He
is usually, but not necessarily, a part-own-

er ; 1 Pars. Mar. Law 97. In that case he is

a managing owner, an interchangeable term

;

Maclachlan, Merch. Shipp. 193. He must
see to the proper outfit of the vessel In the

repairs adequate to the voyage and in the

tackle and furniture necessary for a sea-

worthy ship; must have a proper master,

mate, and crew for the ship, so that in this

respect it shall be seaworthy; must see to

the due furnishing of provisions and stores
according to the necessities of the voyage;
must see to the regularity of the clearances
from the custom-house and the regularity of
the registry; must settle the contracts and
provide for the payment of the furnishings
which are requisite to the performance of
those duties; must enter into proper char-
ter-parties, or engage the' vessel for general
freight under" the usual conditions, and set-

tle for freight and adjust averages with the
merchant ; and must preserve the proper cer-

tificates, surveys and documents, in case of
future disputes with insurers and freighters,

and keep regular books of the ship; 4 B. &
Ad. 375; 1 T. & C. 326; Turner v. Burrows,
8 Wend. (N. T.) 144; Gould v. Stanton, 16
Conn. 12. These are his general powers;
but tliey may be limited or enlarged by the
owners; and it may be observed that with-
out special authority he cannot borrow mon-
ey generally for the use of the ship ; though,
as above observed, he may settle the ac-

counts for furnishings, or grant bills for
them, which form debts against the concern
whether or not he has funds in his hands
with which he might have paid them ; 1

Bell, Com. § 499. Although he may, in gen-
eral, levy the freight which is by the bill of
lading payable on the delivery of the goods,
it would seem that he would not have pow-
er to take bills for the freight and give up
the possession of the Hen over the cargo, un-
less it has been so settled by the charter-'
party.

He cannot insure or bind the owners for
premiums; Hewett v. Buck, 17 Me. 147, 35
Am. Dec. 243 ; 2 Maule & S. 485 ; Foster v.

ins. Co., 11 Pick. (Mass.) 85; 5 Burr. 2627.

As the power of the master to enter into
contracts of affreightments is superseded in

the port of the owners, so it is by the pres-
ence of the ship's husband or the knowledge
of the contracting parties that a ship's hus-
band has been appointed; 2 Bell, Com. 199.

The ship's husband, as such, has no lien on
the vessel or proceeds; The Larch, 2 Curt.
C. C. 427, Fed. Cas. No. 8,085 ; The Esteban
de Antunano, 31 Fed. 923. See Exeecitob
Mabis.

SHIP'S PAPERS. The papers or docu-

ments required for the manifestation of the'

ownership and national character of a 'ves-

sel and her cargo, and to show her compli-

ance with the revenue and navigation laws
of the country to which she belongs..

The want of these papers or any of them
renders the character of a vessel suspicious

;

2 Boulay-Paty, Droit Com. 14 ; and the use

of false or simulated papers frequently sub-

jects the vessel to confiscation ; 15 East 46,

70, 364; or avoid an insurance, unless the

insurer has stipulated that she may carry-

such papers; id.

The absence of any one of a ship's proper-
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papers Is not conclusive against the good
faith of the ship; 1 Kent *157. Spoliation

of ship's papers is an aggravated ground of

suspicion and is said to be almost conclusive

of guilt ; 1 Dods. 480 ; but it is not of itself

a ground of condemnation; The Pizarro, 2
Wheat. (U. S.) 227, 4 L. Ed. 226.

A ship's papers are of two sorts: Urst,

those required by the law of the particular

country to which the ship belongs: as, the

certificate of registry or of enrolment, the
license, the crew-list, the shipping articles,

clearance, etc. ; and, second, such as are re-

quired by the law of nations to be on board
of neutral ships as evidence of their title to

that character: as, the sea brief or letter,

or passport ; the proofs of property in the
ship, as bills of sale, etc.; the charter-par-

ty; the bills of lading; the invoices; the
crew-list or muster-roll ; the log-book, and
the bill of health. M'CuUoch, Com. Diet.

The following constitute a ship's papers
according to 1 Kent *157; a certificate of
registry, sea-letter, muster-roll, log-book,

charter-party, invoice, and bill of lading. As
to what are ship's papers under the rules

of various foreign nations, see 2 Halleck,
Int. L., Baker's ed. 98.

The register, or other document In lieu

thereof, together with the clearance and oth-
er papers granted by the officers of the cus-
toms to any foreign vessel, at her departure
from the port from which she may have ar-
rived, are required to be produced to the col-

lector of any United States port previous to
her entry. The master is required, within
forty-eight hours after entry, to deposit the
papers with the consul or vice-consul of the
nation to which the vessel belongs, and to
deliver to the collector of the port the cer-

tificate of such consul or vice-consul that he
has done so ; R. S. § 4209.

An application by a vice-consul for a per-
mit for a vessel to depart, a bill of lading
signed by the captain, a license to sail, a
certificate of the custom-house oflScial that
the vessel had paid its tax for hospital dues,
and a bill of health signed by the maritime
sub-delegate ; the bill of lading being identi-
fied by the mate and the other papers being
ofiicial documents under seal executed by the
Chilian authorities, are entitled to confidence
and should be admitted in evidence as docu-
ments of a public nature ; Grace v. Browne,
86 Fed. 156, 29 C. O. A. 621. It is not neces-
sary that they should be confirmed and sanc-
tioned by the ordinary tests of truth; id.,

citing 1 Greenl. Ev. § 423.

See Sea Letteb.

SHIPPER. One who ships or puts goods
on board of a vessel, to be carried to anoth-
er place during her voyage. In general the
shipper is bound to pay for the hire of the
vessel or the freight of the goods; 1 Bou-
vier, Inst. n. 1030.

SHIPPING. Ships in general; ships or
vessels of any kind intended for navigation.

Relating to ships ; as, shipping Interests,

shipping affairs, shipping business, shipping

concerns. Putting on board a ship or vessel,

or receiving on board a ship or vessel. Web-
ster, Diet.; Worcester, Diet. See Ship;
Ship's Papers.

SHIPPING ARTICLES. An agreement, in

writing or print, between the master and sea-

men or mariners on board his vessel (except

such as shall be apprenticed or servant to

himself or owners), declartng the voyage or

voyages, term or terms of time, for which
such seamen or mariners shall be shipped.

It is also required that at the foot of every
such contract there shall be a memorandum
of the day and the hour on which each sea-

man or mariner who shall so ship and subr

scribe shall render himself on board to begin
the voyage agreed upon. They must state

the number and description of the crew, spec-

ifying their respective employments; the
time at which each seaman is to be on board
to begin work; the capacity in vrhich each
seaman is to serve; the amount of wages
which each seaman is to receive; a scale of

the provisions which are to be furnished to

each seaman ; any regulations as to conduct
on board, and as to fines, short allowance of

provisions or other lawful punishments for
misconduct; any stipulations in reference to

advance and allotment of wages or other mat-
ters not contrary to law; U. S. R. S..§ 4511,
as amended in 1911.

The shipping articles ought not to con-
tain any clause which derogates from the
general rights and privileges of seamen;
and, if they do, such clause will be declared
void; Brown v. Lull, 2 Sumn. 443, Fed. Cas.
No. 2,018; Harden v. Gordon, 2 Mas. 541,
Fed. Cas. No. 6,047.

A seaman who signs shipping articles is

bound to perform the voyage ; and he has no
right to elect to pay damages for non-per-
formance of the contract; Ex parte Pool, 2
Va. Cas. 276.

See, generally, Douglass v. Eyre, Gilp. 147,
Fed. Cas. No. 4,032; Magee v. The Moss,
Gilp. 219, Fed. Cas. No. 8,944 ; Wickham v.

BUght, Gilp. 452, Fed. Cas. No. 17,611 ; Jame-
son V. The Regulus, 1 Pet. Adm. 212, Fed.
Cas. No. 7,198; U. S. v. Hamilton, 1 Mas. 443,
Fed. Cas. No. 15,291 ; U. S. v. Haines, 5 Mas.
272, Fed. Cas. No. 15,275; Bartlett v. Wy-
man, 14 Johns. (N. Y.) 260; Seamen.

SHIPPING COMMISSIONER. An officer

formerly appointed by the several circuit
courts of the United States for each port
of entry, which is also a port of ocean navi-
gation, which may require the same. His
duties are : To facilitate and superintend the
engagement and discharge of seamen ; to se-

cure the presence on board of the men en-

gaged at the proper times; to facilitate the
making of apprenticeship to the. sea service;
and such other like duties as may be re-

quired by law; R. S. §§ 4501-4508,
In 1884 the secretary of the treasury was
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given the right to appoint them and to regu-

late their mode of conducting business in the

shipping offices. In 1903 the office of ship-

ping commissioner was transferred to the De-
partment of Commerce and Labor.

The master of a vessel making a coastwise

voyage between Atlantic ports of the United

States may act as shipping commissioner for

the purpose of signing his own crew and the

contract so signed is valid ; The William H.

Clifeord, 165 Fed. 59.

SHIPMENT. The delivery of the goods

within the time required on some vessel des-

tined to the particular port which the seller

has reason to suppose will sail within a rea-

sonable time. It does not mean a clearance

of the vessel as well as putting the .goods on

board where there is nothing to indicate

that the seller was expected to exercise any
control over the clearance of the vessel or

of her subsequent management ; I.«don v.

Havemeyer, 121 N. T. 119, 24 N. E. 297, 8

L. R. A. 245. See L. R. 2 App. Cas. 455;

Stulibs V. Lund, 7 Mass. 453, 5 Am. Dec. 63.

SHIPS OF WAR. The ports of every na-

tion are considered as open to the ships of

war of other powers with whom it is at peace.

They are exempt from all forms of process

in private suit and cannot be seized or inter-

fered with by judicial proceedings to punish
violation of the public laws ; 7 Op. A. G. 122.

Such violations are to be remedied by the of-

fended state appealing directly to the other

sovereign. But such ships must not appear
as a disturbing agency in the port of a

friendly state. They must conform to the

rules of quarantine and anchorage, and a

ship of war which refuses to comply with
such local regulations may be refused admit-
tance, or her stay limited. If any of her

crew while on land infringe the laws of

the country, they are subject to the local

authorities, but if an offender escapes to

his vessel, he cannot be jjursued there ; Snow,
Lect. Int. Law 33. They are probably not

subject to salvage claims ; 1 Hallecli, Int. L.,

Baker's ed. 217.

In international law a state has jurisdic-

tion over its property and citizens on the

high seas when carried under Its own flag.

This jurisdiction is sometimes based on the

theory that the ships of a country are a

prolongation of its territory and sometimes
on the theory that the jurisdiction arises

from the mere fact of property ; Snow, Lect.

Int. L. 147.

Woolsey says of public ships: "They are

not only public property, built or bought by

the government, but they are, as it were,

floating barracks, a part of the public organ-

ism and represent the national dignity, and

on these accounts even in foreign ports are

exempt from the local jurisdiction. . . .

However, it is on account of the crew rather

than on account of the ship itself that they

have any territorial quality. Take the crew

away, let the abandoned hulk be met at sea

,

it now becomes property, nothing more."
Wheaton says: "A public vessel belonging to

an independent sovereign is exempt from
every species of visitation and search, even
within the territorial jurisdiction of another
•state." The principle is universally admitted.

Public ships of a friendly nation, coming
into ports of the United States, and de-

meaning themselves in a friendly manner
are exempt from the jurisdiction of the

country; The Exchange v. McFaddon, 7 Cr.

(U. S.) 116, 3 L. Ed. 287. See Neuteautt.

SHIRE. A Saxon word which signifled a

division; it was made up of an indefinite

number of hundreds—later called a county
(Comitatus). 1 Steph. Com. 76.

The ancient English states, though de-

graded to the rank of shires, preserved their

autonomy to the utmost practicable extent.

They retained the state assembly, which
was the supreme court of law, the king him-
self sitting in it as in the national assembly.

In the absence of the king, the ealdorman
presided in It The shire government was
not royal, but ducaL The king, in appoint-

ing the ealdorman, appointed, not a servant

of his will, but a prince and lord of the shire.

The Anglo-^axon shire constitution, in spite

of the establishment of the empire, was an
expression of still undeveloped royalty. See

Essays Aug. Sax. Law 21.

A county.

SHIRE-GEMOT (spelled, also, Soire-gemote,

Scir-gemot, Scyre-gemote, Shire-mote; from
the Saxon acir or soyre, county, shire, and
gemote, a court, an assembly).

The Saxon county court It was held twice-

a year before the bishop and aldermen of the

shire, and was the principal court Spelman,

Gloss, Oemotum; Crabb, Hist Eng. Law 28.

SHIRE-MAN, or SCYRE-MAN. Before Cbe

conquest the judge of the county, by whom
trials for land, etc., were determined. Toml.

;

Moz. & W.

SHIRE RIEVE, or SHIRE REVE. A sher-

iff (q. v.).

SHOCK. See Measttbe of Damages.

SHOP. A place kept and used for the sale

of goods. Com. V. Riggs, 14 Gray (Mass.) 378,

77 Am. Dec. 333. A building as distinguished

from a place of sale which is open like a

stall. Richards v. Ins. Co., 60 Mich. 426, 27

N. W. 586. In order to constitute a shop

there must be some structure of a more or

less permanent character ; 6 B. & S. 303.

As used In a statute it is a house or build-

ing in which small quantities of goods, wares,

or drugs and the like are sold, or in which

mechanics labor, and sometimes keep their

manufactures for sale. State v. Morgan, 98

N. C. 643, 3 S. E. 927.

SHOP-BOOKS. The books of a retail deal-

er, mechanic, or other person, in which en-
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tries or charges are made of work done, or
goods sold "and delivered to customers, copi-

monly called "account-books," or "books of
account." The party's own shop-books are
in certain cases admissible in evidence to

. prove the delivery of goods therein charged,
where a foundation is laid for their introduc-
tion. The following are the general rules
governing the production of this kind of evi-

dence. First, that the party offering the
books kept no clerk; second, that the books
offered by the party are his books of account,
and that the entries therein are in his. hand-
writing; third, it must appear, by some of

those who have dealt with the party and set-

tled by the books offered, that they found
them correct; fourth, it must be shown that
some of the articles charged have been de-

livered. Where entries are made by a clerk

who is dead, such entries are admissible in

evidence on proof of the handwriting ; Steph.

Ev. art. 38 ; Boyer v. Sweet, 4 111. (3 Scam.)
120 ; IJnnell v. Sutherland, 11 Wend. (N. Y.)

568; 1 Greenl. Ev. § 117; 1 Smith, Lead.
Cas. 282. Where memoranda made during
the day by one, are at night transcribed to a
book by another, who did not know the truth
of the facts recorded by the former, the book
is not competent testimony and cannot be
used to refresh his memory; Chicago Lum-
bering Co. V. Hewitt, 64 Fed. 314, 12 C. C. A.

129, 22 D. S. App. 646. See Original Entet;
Memorandum ; Account Book.

SHOPLIFTING. See Larceny; Klepto-
mania.

SHOP RIGHT. SeePATBNT.

SHORE. Land on the side of the sea, a
lake, or a river. Strictly speaking, when the
water does not ebb and flow in. a river, there

is no shore. See Storer v. Freeman, 6 Mass.

435, 4 Am. Dec. 155 ; Galveston v. Menard, 23
Tex. 349; Bell v. Gough, 23 N. J. L. 683;
River; Sea; Litus Maris; Foreshore.
On a navigable river it is the ground lying

between ordinary high and low water mark

;

Dalton V. Hazelet, 182 Fed. 562, 105 C. C. A.
99. Shore and shore line, when used in rules
for the division of accretions upon rivers,

raea/n the margin of the river or the water's
edge; Peoria v. Bank, 224 IlL 43, 79 N. E.
296.

SHORT CAUSE. A suit in the chancery
division of the high court of justice, where
there is only a simple point for discussion,

which will probably occupy not more than
ten minutes in the hearing. A suit may
often be greatly accelerated by being placed
on the list of short causes, which are heard
one day in each week (generally Saturday)
during the sittings of the court ; Dan. Oh. Pr.

(5th Ed.) 836; Hunt Eq. ptil, ch. 4, § 4. A
similar provision is familiar to the practice

of the courts of several of the states, but its

operation is not restricted to chancery cases,

and the time allowed for the hearing varies

in- the different courts.

SHOR.T ENTRY. A term used among
bankers to denote the fact which takes place-

when a note has been sent to a bank for col-

lection, and an entry of it is made in the cus-

tomer's bank-book, stating the amount in an
inner column, and carrying it out into the

accounts between the parties when it has
been paid.

SHORT-FORD. An ancient custom of the

city of Exeter, similar to that of gavelet in

London, which was in effect a foreclosure of

the right of the tenant by the lord of the fee,

in cases of non-payment of rent Cowell.

SHORT HAUL. See Interstate Commerce
Commission.

SHORT NOTICE. In English Practice.

Four days' notice of trial. Wharton, I..aw

Diet liotice of trial. 1 Cr. & M. 499. Where
short notice has been given, two days Is suf-

ficient notice of continuance ; Wharton, Lex.

SHORTAGE/ No allowance for shortage
can be made where the contents of missing
bags of sugar had been put into new bags
by seamen and actually delivered; Kernilsh
V. Refining Co., 49 Fed. 280, 1 0. 0. A. 243, 1

U. S. App. 14.

SHOW. To- make apparent or clear by evi-

dence, to prove. Coyle v. Com., 104 Pa. 133.

SHRUB. A low, small plant the branches
of which grow directly from the earth with-
out any supporting trunk or stem. Clay v.

Tel. Cable Co., 70 Miss. 406, 11 South. 658.

SHUT DOWN. Within the meaning of an
insurance policy, a saw mill which has stop-
ped running for the winter, is shut down,
though men are employed about the premises
and the machinery has not been dismantled.
McKenzie v. Ins. Co., 112 Cal. 548, 44 Pae.
922.

SHYSTER. A trickish knave; one who
carries on any business, especially a legal
business, in a dishonest way. Gribble v.

Press Co., 34 Minn. 343, 25 N. W. 710; see
Bailey v. Pub. Co., 40 Mich. 251.

SI ACTIO. The conclusion of a plea to an
action when the defendant demands judg-
ment. If the plaintiff ought to have his ac-
tion, etc. Obsolete.

SI ITA EST. If It be so. Emphatic words
in the old writ of mandamus to a judge, com-
manding him, if the act alleged be truly
stated (si ita est), to affix his seal to a bill of
exceptions. Ex parte Crane, 5 Pet (U. S.)

192, 8 L. Ed. 92.

SI PR I US. If before. Formal words in
ancient writs for summoning juries. Fleta,

L 2, c. 65, § 12.

SI TE FECERIT SECURUM (Lat if he
make you secure). Words which occur in
the form of writs, which originally required,
or still require, that the plaintiff should give
security to the sheriff that he will prosecute
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his claim, before the sheriff can be -required

to execute such writ.

SICKNESS. By sickness is understood
any affection of the body which deprives It

temporarily of the power to fulfil Its usual

functions. It has been held to include insan-

ity. L. R. 8 Q. B. 295.
Sickness la either such as affects the body gen-

erally, or only some parts of It. Of the former
class a fever is an example; of the latter, blind-

' ness. When a process has been issued against an
individual for his arrest, the sheriff or other officer

is authorized, after he has arrested him, if he be bo

dangerously sick that to remove him would en-
danger his life or his health, to let him remain
where he found him, and to return the facts at
large, or simply languidua.

SIDE-BAR RULES. In English Practice.

Rules which were formerly moved for by
attorneys on the side-bar of the court, but
now may be had of the clerk of the rules, up-

on a prmcipe. These rules are, that the sher-

iff return his writ, that he bring in the body,
for special imparlance, to be 'present at the

taxing of costs, and the like. As to side-bar

applications, see Mitchell, Rules 20.

SIDESMEN (testes, synodales). In ^Ec-

clesiastical Law. A kind of impanelled jury,

consisting of two, three, or more persons, in

every parish, who were upon oath to present

all heretics and irregular persons. In process

of time they became standing officers in

many places, especially cities. They were
called synodsmen,—by corruption sidesmen

;

also questmen. But their oflSce has become
absorbed in that of church-warden. 1 Bum,
Bccl. Law 399.

SIDEWALK. ThatpartofapubUe street

or highway designed for the use of pedes-

trians.

As used in this country it does not mean
a walk or way constructed of any partic-

ular kind of material, or in any special man-
ner, but ordinarily is used to designate that

part of the street of a munlcipa^llty which has
been set apart and used for pedestrians, as
distinguished from that portion set apart and
used for animals and vehicles. Graham v.

Albert Lea, 48 Minn. 201, 50 N. W. 1108.

Generally the sidewalk is Included with
the gutters and roadway in the general term
street; Bloomington v. Bay, 42 111. 503; In

re Burmelster, 76 N. T. 174; Warner v.

Knox, 50 Wis. 429, 7 N. W. 372. It was so

held in the construction of a statute provid-

ing for compensation for damages caused by
changing; the grade of streets; Kokomo v.

Mahan, iOO Ind. 242; and in one authoriz-

ing the improvement of streets; Wiles v.

Hoss, 114 Ind. 371, 16 N. B. 800; but in

many cases of mun'.cipal ordinances and con-

tracts, the word street is held not to include

sidewalks; Dyer v. Chase, 52 Cal. 440; Dick-

inson V. Worcester, 138 Mass. 555.

It is the duty of a municipal corporation to

keep the sidewalks, as well as the roadDed

of the street, in repair^ Brown y. Chillicothe,

122 la. 640, 98 N. W. 502 ; Pomfrpy v. Sara-

toga Springs, 104 N. Y. 459, 11 N. E. 43;
Wall v. Pittsburg, 205 Pa. 48, 54 Atl. 497;

Seward v. Wilmington, 2 Marv. (Del.) 183,

42 Atl; 451; it is held that proof that a
sidewalk was carefully constructed original-

ly does not absolve the city from its duty of

exercising continuous oversight to keep it

free from defects or obstructions; City of

Muncie v. Hey, 164 Ind. 570, 74 N. B. 250;
that sidewalks are constructed the same way
in other cities is not a defence; George v.

Haverhill, 110 Mass. 506. li is not neces-

sary to show that the city constructed the

walk in question or ordered its constru :tlon

;

Argus V. Sturgis, 86 Mich. 344, 48 N. W.
1085; Hlllyer v. Winsted, 77 Conn. 304, 59
Atl. 40; Klein v. Dallas, 71 Tex. 280, 8 S.

W. 90 ; noi* to prove title to the property in

the city; Still v. Houston, 27 Tex. Civ. App.

447, 66 S. W. 76 ; nor -to prove any formal
dedication of the street; Mans v. Springfield,

101 Mo. 613, 14 S. W. 630, 20 St. Rep. 634;

nor that it had been accepted by the authori-

ties of the corporation or to allege the name
of the street; Town of Rosedale v. Ferguson,
3 Ind. App. 598, 30 N. E. 156.

If an individual voluntarily puts down a
sidewalk in front of his premises, the city

m.ay 'by acquiescence in the act for a suffi-

cient length of time, and by other acts, ac-

cept it, together with an obligation to keep
it in repair and free from obstructions;

Hutchings v. Sullivan, 90 Me. 131, 37 Atl.

883; Graham v. Albert Lea, 48 Minn. 201,

50 N. W. 1108; . such acquiescence sufficiently

appears where, after the construction of the

walk, the city assumes jurisdic ion over it

and orders repairs to be made, or where the

walk is in a public street and in constant use

and in the line of other sidewalks, construct-

ed by the direction of the city, or over which
it has control; Plattsmouth v. M.tchell, 20

Neb. 228, 29 N. W. 593.

A city which permits a citizen to construct

a platform over the gutter before his place

of business is bound to exercise the same de-

gree of care toward keeping it in a safe

condition for pedestrians as if it had itself

constructed it, though not an insurer of its

safe condition; Bell v. Henderson, 74 S. W.
206, 24 Ky. L. Rep. 2434. See Blam v. Mt.

Sterling, 132 Ky. 657, 117 S. W. 250, 20 L.

R.A. (N. S.) 513. A municipal corporation

which permits a walk to be used for public

travel is liable for an injury wrongfully caus-

ed by an obstruction thereon, no matter how
the walk came Into existence; Saulsbury v.

Ithaca, 94 N. X. 27, 46 Am. Rep. 122; Ponca
v. Crawford, 23 Neb. 662, 37 N. W. 609, 8

Am. St. Rep. 144. One who knows of a de-

fect in the sidewalk is bound to use particu-

lar care to avoid injury; Koch v. Edgewater,

14 Hun (N. Y.) 544; but knowledge does not

defeat recovery, if due care is used ; Gage v.

Homellsvllle, 2 N. Y. St. Rep. 351.

The duty imposed on municipal corpora-
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tions of keeping highways safe and conven-

ient Includes obstructions from ice and snow;

Green v. Danby, 12 Vt. 338 ; Loker v. Brook-
line, 13 Pick. (Mass.) 343; Providence v.

Clapp, 17 How. (U. S.) 161, 15 L. Ed. 72,

where it was held that it was for the jury to

say whether treading down and not removing

the snow was a safe and convenient method
of removing the obstruction.

Ice formed by melting snow and ice fall-

ing from a building simply as the result of

natural laws, have been held not a defect for

which the municipality is liable ; Hausmann
V. Madison, 85 Wis. 187, 55 N. W. 167, 21 L.

R. A. 263, 39 Am. St. Rep. 834. There must
be a breach of duty on the part of the city,

such as an unusual or dangerous obstruction

to travel from snow and ice, and such time

must have elapsed after the creation of the

obstruction as to afford a presumption of

knowledge; Harrington v. Buffalo, 121 N. Y.

147, 24 N. E. 186. The duty of removing such

obstructions Is a qualified one, becoming im-

perative only under the circumstances men-
tioned ; Hunt V. New York, 109 N. Y. 134, 16

N. E. 320. Where, however, there Is by stat-

ute an absolute liability for injuries result-

ing from a defective sidewalk, no question of

want of notice or the exercise of care is a
defence ; Chapman v. Milton, 31 W. Va. 384,

7 S. E. 22. The remedy for an Injury result-

ing from a defective, sidewalk is exclusively

against the city, and its liability cannot be
avoided by the existence of any ordinance on
the subject; Taylor v. Yonkers, 105 N. Y.

202, 11 N. E. 642, 59 Am. Rep. 492; Kirby
V. Market Ass'n, 14 Gray (Mass.) 249, 74 Am.
Dec. 682. But if a property owner negli-

gently maintains a pii)e from the roof of a
building so as to discharge water upon the

sidewalk, by which Ice is accumulated there-

on, this win render the property owner liable

for Injury to pedestrians caused thereby;
Tremblay v. Harmony Mills, 171 N. Y. 598,

64 N. B. 501.

Depressions in a sidewalk, into which wa-
ter flows from adjoining property and freezes

into uneven surfaces, may constitute a de-

fect, for injury by which the municipality
may be liable; Upham v. Salem, 162 Mass.
483, 39 N. E. 178 ; or the cutting of a ditch

through ice and snow across a sidewalk for

the purpose of conveying water into a gutter

;

Hall V. Manchester, 40 N. H. 410. A ridge
of ice caused by water flowing from a pipe
leading from a house near the edge of the
walk is such defect; Dean v. New Castle,

201 Pa. 51, 50 Atl. 310; Brown v. White,
202 Pa. 297, 51 Atl. 962, 58 L. R. A. 321.

Unguarded holes, pits, or excavations are
obstructions; Baltimore v. Holmes, 39 Md.
243; Muncy v. Bevier, 124 Mo. App. 10, 101
S. W. 157; Purcell v. Chicago, 231 111. 164,

83 N. E. Idl. Not everything which endangers
the safety of highway travel renders a high-

way defective and out of repair ; Hewlson v.

New Haven, 34 Conn, 186, 91 Am. Dec, 718.

The right of action arises solely from negli-

gence ; Michigan City v. Boeckling, 122 Ind. 39,

23 N. B. 518 ; the fact that an accident occurs

is not sutflcient, there must be a neglect of

duty; Wlnne v. Albany, 61 Hun (N. Y.) 620,

15 N. Y. Supp. 423. In order to hold the city

liable for negligence in permitting an obstruc-

tion, it must have notice, but this may be

constructive through the elapse of sufficient

time for the presumption of notice to arise

;

27 Can. 545; 'Blakeley v. Troy, 18 Hun (N.

Y.) 167.

Where an awning over the sidewalk was
permitted to remain in an unsafe condition

by the accumulation of snow and ice, the

city was held liable for injuries sustained

by the fall of the awning; Drake v. Lowell,

13 Mete. (Mass.) 292 ; but where an accident

was occasioned by Ice formed by water drip-

ping from the awning, it was held that the

city was not liable ^nd the action should have
been against the owner > Hanson v. Warren,
22 Wkly. Notes Gas. (Pa.) 133.

Obstructions above ground may interfere

as much with the safe use of a sidewalk as

those on the surface; Grove v. Ft. Wayne,
45 Ind. 429, 15 Am. Rep. 262; Bohen v.

Waseca, 32 Minn. 176, 19 N. W. 730, 50 Am.
Rep. 564; Bleling v. Brooklyn, 120 N. Y. 98,

24 N. E. 389 (awnings) ; Leary v. Yonkers,
95 App. Dlv. 126, 88 N. Y. Supp. 829 (signs)

;

West V. Lynn, 110 Mass. 514 (transparencies);

Bliven v. Sioux City, 85 la'. 346, 52 N. W. 246
(a bin board).

A city has no inherent power to go upon
private property abutting on a highway to

remove melting snow and stop the discharge
of water from a pipe in order to prevent the
accumulation of Ice on a sidewalk, since the
pipe and the accumulated snow do not con-

stitute a nuisance per «e; Udkln v. New Hav-
en, 80 Conn. 291, 68 Atl. 253, 14 L. R. A. (N.

S.) 868.

A citizen owes the city the duty to use his

senses, and not to run into obstructions with
which he is familiar and which he might
avoid by the exercise of ordinary care; Jack-
son V. Kansas City, 106 Mo. App. 52, 79 S. W.
1174; Lemer v. Philadelphia, 221 Pa. 294, 70
Atl. 755, 21 L. R. A. (N. S.) 614; Cook v. At-
lanta, 94 Ga. 613, 19 S. E. 987 ; Shelley v. Aus-
tin, 74 Tex. 608, 12 S. W. 753; but if one in-

jured by defective condition of the street had
no knowledge of the defect, he cannot be
charged with contributory negligence; Guth-
rie V. Swan, 5 Okl. 779, 51 Pac. 562; Mlsha-
waka V. Kirby, 32 Ind. App. 233, 69 N. E. 481;

Newman v. New York, 57 Misc. Rep. 636, 108
N. Y. Supp. 676; Cox v. Des Moines, 111 la.

646, 82 N. W. 993; Quinlan v. Philadelphia,

205 Pa. 309, 54 Atl. 1026.

One has a right to presume, and to act up-

on that presumption, unless he has knowl-
edge or reason to believe to the contrary, that

a street is In a reasonably safe condition for

travel if he uses due care; Bruch v. Phila-

delphia, 181 Pa. 588, 37 Atl. 818; Lamb v.
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Worcester, 177 Mass. 82, 58 N. E. 474; Hollo-
way V. Kansas City, 184 Mo. 19, 82 S. W. 89;

Corcoran v. New York, 188 N. Y. 131, 80 N. E.

660; City Council of Montgomery v. Reese,

146 Ala. 410, 40 South. 760; Chicago v. Bab-
cock, 143 IlL 358, 32 N. E. 271; he may as-

sume that it is not obstructed, or that ob-

structions will be sufficiently guarded to in-

sure safety, and that it is reasonably safe

throughout its entire width ; Spring Valley v.

Gavin, 182 111. 232, 54 N. E. 1035; HoUoway
V. Kansas City, 184 Mo. 19, 82 S. W. 89; Brus-

so V. Buffalo, 90 N. Y. 679; he is not bound
to anticiijate danger; Turner v. Newburgh,
109 N. Y. 301, 16 N. E. 344, 4 Am. St. Rep.

4^3; nor is he under duty to look for de-

fects; Drake v. Kansas City, 190 Mo. 370,

88 S. W. 689, 109 Am. St. Rep. 759; Lamb v.

Worcester, 177 Mass. 82, 58 N. E. 474; but
if one knows a street or sidewalk to be dan-
gerous, he has no right to presuine it to be
safe; Perrette v. Kdnsas City, 162 Mo. 238,

62 S. W. 448.

A person whose sight is defective is re-

quired to exercise more care and keener
watchfulness than is required from a person

of good sight; Wedderburn v. Detroit, 144
Mich. 684, 108 N. W. 102; Keith v. R. Co., 196
Mass. 478, 82 N. B. 680, 14 L. R. A. (N. S.)

648; so of one who is blind; Hill v. Glen-

wood, 124 Iowa, 479, 100 N. W. 522; near-

sighted; Spring v. Williamstown, 186 Mass.

479, 71 N. E. 919; contra, Rock v. Const. Co.,

120 La. 831, 45 South. 741, 14 L. R. A. (N. S.)

653, where it was held that a person with de-

fective eye-sight has a right to assume within

reasonable limits that the sidewalks are
safe, and that he will be warned and protect-

ed from danger due to an unsafe condition.

In actions for damages from defective side-

walks, it was a question for the jury wheth-
er, under the circumstances, the corporation

is liable; Burr v. Plymouth, 48 Conn. 460;
Beck V. Hood, 185 Pa. 32, 39 Atl. 842. A
question for their decision is whether ordina-

ry care was used and whether the sidewalk
was reasonably safe; Hall v. Lowell, 10 Gush.
(Mass.) 260; or whether there was negligence

in not removing the obstruction; Goodfellow
V. New York, 100 N. Y. 15, 2 N. B. 462 ; Fox-
worthy V. Hastings, 25 Neb. 133, 41 N. W.
132; or whether there was a sufficient lapse

of time to be considered constructive notice;

Woolsey v. Ellenville, 61 Hun 136, 15 N. Y.

Supp. 647.

Even if the city were negligent, a person

injured by a defective sidewalk cannot re-

cover unless he show himself in the exercise

of due care; Sandwich v. Dolan, 133 111. 177,

24 N. E. 526, 23 Am. St. Rep. 508; and if the

accident occurred by reason of the plaintiff's

being intoxicated, he cannot recover; Mc-

Cracken v. Markesan, 76 Wis. 499, 45 N. W.
323.

Where the sidewalk is manifestly danger-

ous it is the duty of a pedestrian to walk on

the roadway; Porker v. Sandy Lake, 130 Pa.

123, 18 Atl. 609; and he cannot recover for

an injury which his own observation, pru-

dently exercised, ought to have enabled bim
to avoid; Moore v. Huntington, 31 W. Va.

842, 8 S. E. 512.

A municipal corporation may require its

citizens to clean the snow from their side-

walKs ; Taylor v. Yonkers, 103 N. Y. 202, 11

N. B. 642, 59 Am. Rep. 492. A law requir-

ing the abutting owners to keep sidewalks in

repair is a duty cast directly upon the prop-

erty owner and is in the nature of a police

regulation; it is not a tax or municipal as-

sessment; Wilkinsburg Bor. v. Home for

Aged Women, 131 Pa. 109, 18 Atl. 937, 6 L.

R. A. 531.

Where the abutting owners permitted the

sidewalk to be obstructed for an unreason-

able time in loading and unloading a truck

with skids so that a pedestrian was injured

in passing over It, the owner was held liable

;

Linehen v. Western Electric Co., 29 App. EHv.

462, 51 N. Y. Supp. 1080. The temporary ob-

struction of a street or sidewalk for the pur-

pose of loading or unloading vehicles may
be justified on the ground of necessity ; -Math-

ews V. Kelse.v, 58 Me. 56, 4 Am. Kep. 248;

Gates & Son Co. v. Richmond, 103 Va. 702,49

S. B. 965 ; Tolman & Co. v. Chicago, 240 IlL

208, 88 N. E. 488, 2 L. R. A. (N. S.) 97, 16 Ann.

Cas. 142 ; so as to transferring baggage and
passengers at a railroad station, but not for

soliciting business there; Pennsylvania Co.

V. Donovan, 116 Fed. 907.

During building operations, materials may
be placed in the street ; Callanan v. Oilman,

107 N. Y. 360, 14 N. E. 264, 1 Am. St. Rep.

831; Tolman & Co. v. Chicago, 240 111. 268,

88 N. E. 488, 24 U R. A. (N. S.) 97, 16 Ann.

Cas. 142.

Where the proprietor of a theatre invites

an unusual crowd to occupy his sidewalk, he
is bound to greater precaution and owes a

duty to pedestrians that they are not injured

through any lack of care; Stewart v. Jermon,
5 Pa. Super. Ct. 609. See Stbeet; High-
way.
A lot owner in a city may use space under

a sidewalk in front of his lot for hatchways
and coal holes ; Stege v. Milwaukee, 110

Wis. 484, 86 N. W. 161 ; an electric light com-
pany, having the right to use the streets for

its conduits, can use the sidewalks ; Alle-

gheny County L. Co. v. Booth, 216 Pa. 564, 66

Atl. 72, 9 L. R. A. (N. S.) 404; a city may
plant shrubs on a part of the sidewalk;

"

Dotey V. District of Columbia, 25 App. D. C.

232.

A city has the same control over sidewalks

as over the cartway; McDevitt v. Gaa Co.,

160 Pa. 375, 28 Atl. 948.

SIETE PARTIDAS. See Pabtidas.

SIGHT. Presentment Bills of exchange

are frequently drawn payable at sight or

a certain number of days or months after

sight
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Bills payable at sight are said to be entitled

to days of grace by the law merchant; Big.

Bills & N. 92; Dan. Neg. Instr. § 617; Cribbs
T. Adams, 13 Gray (Mass.) 597; contra,

Trask v. MarUn, 1 B. D. Sm. (N. Y.) 505.

Statutes have provided otherwise in all but

a few states. See Days of Grace.

The holder of a bill payable at sight Is

required tt) use due diligence to put it into

circulation, and, if payable after sight, have
It presented in reasonable time; Robinson
V. Ames, 20 Johns. (N. Y.) 146, 11 Am. Dec.

259, 28 E. L. & E. 131; Field v. Nickerson,

13 Mass. 137 ; Fernandez v. Lewis, 1 McCord
(S. C.) 322.

After sight In a bill means after accept-

ance; in a note, after exhibition to the

maker; Dan. Neg. Instr. § 619. It is usual

to leave a bill for acceptance one whole day;

but the acceptance is dated as on the day

It was left ; Sewell, Bank.
A bill drawn payable a certain number

of days after sight, acceptance waived, must
be presented to fix the time at which the

bill is to become due, and the term of the

bill begins to run from the date of present-

ment. See 4 Montreal L. Rep. 249.

Slight drafts and sight bills are bills pay-

able at sight. See Bill of Exchange;.

SIGILLUM (Lat). A seal.

SIGN. To affix a signature to; to ratify

by hand or seal; to subscribe in one's own
handwriting. Webst. ; Knox's Estate, 131
Pa. 230, 18 AU. 1021, 6 U R. A. 353, 17 Am.
St Rep. 798.

SIGN MANUAL. In English Law. The
signature of the king to grants or letters pat-

ent, inscribed at the top. 2 Sharsw. Bla.

Com. 347*. The sign manual is not good un-

less countersigned, etc. ; 9 Mod. 54.

Any one's name written by himself. Web-
ster, Diet.; Wharton, Law Diet.

SIGNA (Lat). In Civil Law. Those spe-

cies of indicia which come more immediately
under the cognizance of the senses : such as,

stains of blood on the person of one accused

of murder, indications of terror at being

charged with the ofHence, and the like.

SIGNAL. A means of communication be-

tween vessels at sea or between a vessel

and the shore. The international code of

signals for the use of all nations assigns

arbitrary meanings to different arrangements
of flags or displays of lights. Where a
steamer did not hear the signal but should

have heard it, she is as culpable as if she
had heard and disregarded It; The City of

New York, 49 Fed. 956, 1 C. C. A. 483, 1 U.
SJ App. 72. Where a collision results

through the failure of one of tWjO colliding

steamers to conform to her own signals, she
is responsible for the collision ; The Nutmeg
State, 67 Fed. 556, 14 C. C. A. 525, 35 U. S.

App. 161. See Collision; Vessel; Naviga-
noN, Rules of; Bailboad,

SIGNATORY. A term used In diplomacy

to Indicate a nation which is a party to a

treaty.

SIGNATURE. In Ecclesiastical Law. The
name of a sort of rescript, without seal, con-

taining the supplication, the signature of

the pope or his delegate, and the grant of a

pardon. Diet Dr. Can.

In Practice. By signature is understood

the act of putting down a man's name at the

end of an instrument, to attest its validity.

The name thus written is also called a sig-

nature.

A person's name as set dovra by himself.

Mills V. Rowland, 2 N. D. 30, 49 N. W. 413.

It Is not necessary that a party should

write his name himself, to constitute a sig-

nature ; his mark is sufficient, though he was
able to write ; 7 L. R. Pr. 590; 3 Nev. & P. 228

;

Jackson v. Van Dusen, 5 Johns. (N. Y.) 144, 4

Am. Dec. 330; In re Gullfoyle, 96 Cal.

598, 31 Pac. 553, 22 L. R. A. 370 ; see Mark ;

and It is valid without attestation (unless

required by statute) ; Bates v. Harte, 124 Ala.

427, 26 South. 898, 82 Am. St Rep. 186 (contra,

Sivils V. Taylor, 12 Okl. 47, 69 Pac. 867);

or when the mark is in lead pencil ; Drefahl

V. fiank, 132 la. 563, 107 N. W. 179. Under
the English statute of frauds, the signing

may be a mark or by Initials only, or by a

fictitious or assumed name, or by a name
different from that by which the testator Is

designated in the body of the will; In re

Knox's Estate, 131 Pa. 220, 18 Atl. 1021, 6 L.

R. A.. 353, 17 Ain. St. Rep. 798, citing Jar-

man on Wills, 78, where it was said that the

precise case of a signature by the Chris-

tain name only had not then arisen in Eng-

land or in the United States, but the court

held it valid, and affirmed the admission to

probate as a will of an instrument written

with a lead pencil upon three pages of the

ordinary sheets of letter paper and signed
"Harriet."

"Where the initials only of the party are

signed, it is quite clear that, with the aid

of parol evidence, which Is admitted to ap-

ply to them, the signature is to be held val-

id;" Browne,- Stat of Frauds, § 362; and the

signature to a note may be by initials only

;

14 L. T. 433 ; 1 Ames, B. & N. 145. The in-

itials "A. B." are not the signature of the

judge, or a sufficient authentication of a bill

of exceptions, or sufficient evidence of Its

allowance by the judge ; Origet v. U. S., 125
U. S. 240, 8 Sup. Ct 846, 31 L. Ed. 743. A
signature in lead pencil is valid; Drefahl v.

Bank, 132 Iowa, 563, 107 N. W. 179 ; although
other signatures to the same instrument were
in inli; Porter v. Valentine, 18 Misc. Rep.

213, 41 N. Y. Supp. 507 ; so is a printed sig-

nature or one lithographed on an instrument

by the party as signed by him ; Grieb v. Cole,

60 Mich. 397, 27 N. W. 579, 1 Am. St Rep.

533 ; Hewel v. Hogin, 3 Cal. App. 248, 84 Pac.

1002; or it may be on a telegraph message
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given to an operator ; L. R. 5 C. P. 295. The
printed name of ttie vendor on the heading
of a bill of parcels sent by him to the vendee
is a sufficient signature to bind the vendor
under" the statute of frauds. A signature

made by a party, another person guiding his

hand with his consent, is sufficient; Stevens

V. Vancleve, 4 Wash. C. O. 262, 269, Fed. Cas.

No. 13,412.

It is not necessary in the execution of a

note, that the person executing it. If unable

to write, touch the pen while the person au-

thorized signs his name; Jesse v. Parker's

Adm'r, 6 Gratt. (Va.) 57, 52 Am. Dee. 102;

Ix)rd V. Lord, 58 N. H. 7, 42 Am. Rep. 565.

Where one who cannot write' directs an-

other to sign for him in his presence, it will

be valid with or without a mark; Just v.

Wise, 42 Mich. 573, 4 N. W. 298; and the

signature of the grantor affixed to a deed by
another in the presence and, at the request

of the grantor, is as binding as if he had per-

sonally affixed his signature; Lewis v. Wat-
son,' 98 Ala. 479, 13 South. 570, 22 L. R. A.

297, 39 Am. St. Rep. 82, and note; though
he were able to write; Espenscheid v. Es-

penseheid, 158 N. T. 732, 53 N. E. 1125; and
the owner of a trust estate who' is very feeble

may sign a deed substituting trustees,

through the agency of another person who
signs in his presence at his direction; Wat-
kins V. McDonald (Miss.) 41 South. 376.

The signature "Ezekiel Norman, for Rachel
Doherty, at her resquest," was held to be

valid in a Pennsylvania will ; Vernon v.

Kirk, 30 Pa. 218; and the surname signed to a

church subscription with the word "family"

added was binding upon the signer ; Hodges
V. Nalty, 113 Wis. 567, 89 N. W. 535.

If a person is designated by his proper

name in the body of a deed, the fact that he

signs by a wrong name will not invalidate

it; Middleton v. Findla, 25 Cal. 76. Where
a witness to a will named John D. Lynn
signed the name of Jno. R. Jacobs, the name
of the decedent, it was held that he had sign-

ed his name as witness under the statute;

In re Jacob's Will, 73 Misc. Rep. 162, 132 N.

Y. Supp. 481; it was said in that case that

where a testator signs his will or a witness

attests it under a fictitious name, it Is suffi-

cient. Where a witness to the will of Mr.

Sperling signed only these words "Servant

to Mr. Sperling" omitting his name, it was
held good ; Goods of Spferling, 3 Swa. & Tr.

272. Where "Richard Edmunds, Solicitor,"

witnessed a will, and his clerk signed by

mistake "John Clerk, His Clerk," it was held

good ; Goods of Oliver, 2 Spinks 57; but

where C. G. Warren witnessed the will of

Ozias Walker and signed "C. G. Walker," it

was held not a proper attestation, three

judges dissenting; In re Walker, 110 Cal.

387, 42 Pac. 815, 30 L. R. A. 46Q, 52 Am. St.

Rep. 104. The "full name," required for a

signature to a limited partnership statement,

under a statute, is complied with when the

signature is In the form habitually used in

business, though only a surname and initial

;

Laflin & Rand Co. v. Steytler, 146 Pa. 434,

23 Atl. 215, 14 L. R. A. 690. A contract pur-

porting in its body to be an obligation of a
corporation and ^gned by one as manager,
having authority to do so, is the contract of

the corporation. It is not essential that the

name of the corporation should appear in

the signature; Kessel v, Austin Min. Co.,

144 Fed., 859.

Apart from any expressed or implied re-

quirement of law, a signature by a stamp,

applied by the party or by another at his_

direction, binds him; In re Deep River

Nat'l Bank, 73 Conn. 341, 47 Atl. 675 ; Hamil-

ton V. State, 103 Ind. 96, 2 N. K 299, 53 Am.
Rep. 491. I

The possession of a rubber stamp of his

signature by a depositor in a bank, kept

without negligence, but without notice to the

bank, does not relieve the latter for having
paid out money on a forged check, made
from the stamp. Here an employ^ used the

stamp to obtain a tracing of the depositor's

signature; Robb v. Penna. Co., 186 Pa; 456,

40 Atl. 969, 65 Am. St. Rep. 868.

A person who is sui juris, •wiil not, in the'

absence of a fraud, be permitted to avoid his

written obligation by showing that he did

not read it or hear it read ; Taylor v. Fox,

16 Mo. App. 527. One who signs a contract

is conclusively presumed to^ know its con-

tents and has no right tb rely on representa-

tions of another person as to its legal effect

;

Vaillancourt v. Grand Trunk Ry. Co. of Can-

ada, 82 Vt. 416, 74 AtL 99; and one having

average intelligence to read a contract, who
signs it not under any emergency, nor under

any trick or artifice, cannot afterwards avoid

it on the ground of fraud ; Truitt-Silvey Hat
Co. V. Callaway & Truitt, 130 Ga. 637, 61 S.

E. 481; there must be a statement of fact

knowingly untrue; Gillespie v. Fulton Oil &
Gas Co., 236 111. 188, 86 N. E. 219. And
where a promissory note was signed under

the impression that it was one of some un-

important papers, the signature was held

valid in the hands of an innocent third party

;

McCoy V. Gouvion's Ex'r, 102 Ky. 386, 43 S.

W. 699.

One who cannot read a contract which he

is about to execute is bound to procure it

to be read and explained to him before he

signs it, and is chargeable with knowledge

of its contents whether he does so or not;

Chicago, St. P., M. & O. Ry. Co. v. Belliwith,

83 Fed. 437, 28 C. C. A. 358. But where the

other party misread the paper in such man-

nen as to create the impression tha't it con-

tained the same matter which had been or-

ally agreed to, and thereby procured the sig-

nature, the failure to read it before signing

did not prevent the avoidance of the con-

tract; Western Mfg. Co. v. Cotton & Long,
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126 Ky. 749, 104 S. W. 758, 12 U K. A. (N.

S.) 427.

"If a man knows that the deed is one pur-

porting to deal with his property and he exe-

cutes it, it will not be sufficient for him, in

order to support a plea of non est factum,
to show that a misrepresentation was made
to him as to the contents of the deed"; [1907]

1 Ch. 537, quoted with approval in [1908] 1
Ch. 1; but see [1911] 1 K. B. 489, where the
Court of Appeals seems to take a different

view. The view expressed in [1908] 1 Ch. 1,

was that the old cases on misrepresenta-
tion as to the contents of a deed were really

.based upon the illiteracy of the person, to

whom the deed was read, and that an illiter-

ate man was treated as a blind man, and an
educated person is estopped to avail him-
self of the plea of non est factum against a
person who innocently acts upon the faith

of the deed being valid.

The signature is usually made at the bot-

tom of the instrument; but in wills it has
been held that when a testator commenced
his will with these words, "I, A B, make
this my wUl," it was a sufficient signing ; 3
Lev. 1. And see Sudg. Vend. 71; 2 Stark.

Ev. 605, 613. But this decision is said to be
absurd; 1 Brown, Civ. Law 278, n. 16;
Schoul. Wills 315. See Merlin, Rupert.
Signature, for a history of the origin of the
signature; and, also, 4 Cruise, Dig. 32, c. 2,

{ 73.

SIGNET. A seal commonly used for the
sign manual of the sovereign, Whart Lex.
In Scotland, a seal by. which royal war-

rants connected with the administration of
justice were formerly authenticated. See
Wkiters to the Signet.
In England, a seal for the authentication

of royal grants, affixed to documents before
passing the privy seal.

Prior to 1848, all letters-patent and other docu-
ments, before passing the privy seal, were required
first to have the signet affixed, and passed from the
signet office to the office of the privy seal where the
privy seal was attached. By Act 11 & 12 Vict. c. 82,

warrants under the royal sign manual, counter-
signed by one of the principal secretaries of state,
have been made, per se, sufficient authority for the
privy seal to be affixed and the signet office has
been abolished. Int. Cyc.

SIGNIFICATION (Lat. sigmtm, a sign,

facere, to make). In French Law. The no-
tice given of a decree, sentence, or other ju-

dicial act.

SIGNIFICAVIT (Lat). In Ecclesiastical

Law. When this word is used alone, it means
the bishop's certificate to the court of chan-
cery in order to obtain the writ of excommu-
nication; but where the words writ of sig-

nijlcavit are used, the meaning is the same
as lorit de excommunicato capiendo. 2 Burn,
Eccl. Law 248 ; Shelf. Marr. & D. 502. Ob-
solete.

SIGNING JUDGMENT. In English Prac-

tice, The plaintiff or defendant, when the

Bouv.—193

cause has reached such a stage that he is en-

titled to a judgment, obtains the signature

or allowance of the proper officer ; and this

is called signing judgment, and is instead of

the delivery of judgment in open court.

Steph. PL, And. ed. 196. It is the leave of

the master of the office to enter up judgment,

and may be had in vacation. 3 B. & C. 317

;

Tidd, Pr. 616.

In American Practice, it Is an actual sign-

ing of the judgment on the record, by the

judge or other officer duly authorized. Gra-

ham, Pr. 341.

SILENCE. The state of a person who does

not speak, or of one who refrains from speak-

ing.

Mere silence cannot be considered as a con-

sent to a contract, except in cases where the

silent person is hound in good faith to ex-

plain himself; in which case silence gives

consent; Moore v. Smith, 14 S. & E. (Pa.)

393; L. R. 6 Q. B. 597; French v. Vining,

102 Mass. 135, 3 Am. Rep. 440. But no as-

sent will be inferred from a man's silence

unless he knows his rights and knows what
he is doing, nor unless his silence is volun-

tary.

When any person is accused of a crime or

charged with any fact, and he does not de-

ny it, in general, the presumption is very
strong that the charge is correct; 5 C. & P.

332; 7 id. 832 ; Joy, Conf. 77. The rule does

not extend to the silence of the prisoner

when, on his examination before a magis-

trate, he is charged by another prisoner with
having joined with him in the commission of

an offence; Steph. Ev..art. 7. Silence is not

evidence of an admission unless there are cir-

cumstances which render it more reasonably

probable that a man would answer the charge

made against him than that he would not;

14 C. L. R. 114 (High Ct. AustraUa) ; [1891]

12 Q. B. 534.

When an oath is administered to a wit-

ness, instead of expressly promising to keep

It, he gives his assent by his silence and kiss-

ing the book.

The person to be affected by the silence

must be one not disqualified to act, as, non
compos, an infant, or the like; for even the

express promise of such a person would not

bind him to the performance of any contract.

SILENTIARIUS. One of the privy coun-

cil; an usher who saw that good rule and
silence were kept in the court.

SILK. Under a statute referring to silk

in a manufactured or unmanufactured state,

any fabric which contains silk will not neces-

sarily be included, but silk watch-guards and
silk dresses; 28 L. J. C. P. 265; silk hose:

id.; and elastic webbing composed of one-

third silk; 33 L. J. Ex. 187, will be so con-

sidered.

SILK GOWN. Used especially of the

gowns worn by queen's counsel; hence, "to
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take silk" means to attain the rank of queen's
counsel. Moz. & W. See Baeeistee.

SILVA C/EDUA (Lat). By these words,
in England, is understood every sort of wood,
except gross wood of tlie age of twenty years.
Bac. Abr. Tythes (C).

SILVER. The legislation on the subject
of silver coinage is stated up to that date in

a note to R. S. 1 Supp. 774, which with the

addition of legislation subsequent to that date
is as follows: Laws on silver coinage are as
follows: By R. S. §§ 3513, 3516, the silver

coins of the. United States are limited to a
trade dollar, a half dollar, a quarter dollar,

and a dime. By § 3526 silver bullion is to

be purchased with the bullion fund. By §

3586 the silver coins of the United States are
legal tender in amounts not exceeding $5.

By act of 1875, Jan. 14, ch. 15, fractional sil-

ver is to be issued in redemption of fraction-

al currency. By act of 1876, April 17, ch.

63, this is repeated with some amendments.
By Res. No. 17, of 1876, July 22, the silver

coin in the treasury is to be issued in ex-

change for legal tender notes. The issue of

.fractional silver to fifty million dollars is

authorized. By act of 1878, Feb. 28, ch. 20,

the coinage of the standard silver dollar and
the issuance of silver certificates of $10 or

over Is authorized. By act of 1879, June 9,

ch; 12, fractional silver and lawful money
of the United States may be reciprocally ex-

changed at the treasury or any sub-treasury

in sums of $20, and fractional silver is made
legal tender up to $10. By act of 1882, Au-
gust 7, ^h. 438, par. 5, free transportation

of silver coins is authorized. By act of 1887,

March 3, eh. 362, the Issuance of silver cer-

tificates of one, two, and five dollars is au-
thorized In lieu of higher denominations.

March 4, 1907, provision was made that

whenever the outstanding silver certificates

of certain small denominations are insuffi-

cient to meet the public demand therefor, an
equal amount' of United States notes of high-

er denominations may be retired and cancel-

led and such certificates of smaller denomina-
tions Issued. U. S. R. S. § 3526.

By act of July 14, 1890, the purchasing
clause of the act of 1878 was repealed and
the secretary of the treasury was authorized

to purchase not to exceed 4j500,000 ounces
of silver per month and to issue in payment
therefor treasury notes. By act_ of 1890,

Sept. 26, ch. 944, changes in the design of

coins are authorized. The trade dollar was
declared not a legal tender by Res. No. 17,

of 1876, July 22, and by act of 1887, March
3, ch. 396, § 2 (24 Stat. L. 643), Its coinage

was terminated and its redemption and re-

coinage into standard dollars was directed.

By act of 1893, Nov. 1, the purchasing clause

of the act of July 14, 1890, was repealed.

SIMILAR. Denotes partial resemblance,

and also sameness in all essential particulars;

Com. T. Fontain, 127 Mass. 454. Similar of-

fence may mean an offence identical in kind.

Id.

SIMILAR DESCRIPTION. Such words as
used in a tariff act import that the goods
are similar in product and adapted to similar

uses ; not necessarily that they have been
produced by similar methods of manufac-
ture; Greenleaf v. Goodrich, 1 Hask. 586,

Fed. Gas. No. 5,778.

SIMILITER (Lat. Ukewise). In Pleading.

The plaintiff's reply, that, as the defendant
has put himself upon the country, he, the
plaintiff, does the like. It occurs only when
the plea has the conclusion to the country,
and its effect is to join the plaintiff in the
issue thus tendered by the defendant; Co.

Litt. 126 a. The word similiter was the ef-

fective word when the proceedings were in

Latin ; 1 Chltty, PI. 519 ; Archb. Civ. PL 250.

See Steph. Pi. 255; 2 Saund. 319 B; Shaw
V. Redmond, 11 S. & R. (Pa.) 32.

SIMONY. In Ecclesiastical Law. The sell-

ing and buying of holy orders or an ecclesias-

tical benefice. Bacon, Abr. Simony. By si-

mony is also understood an unlawful agree-
ment to receive a temporal reward for some-
thing holy or spiritual. Code 1. 3. 31 ; Ay-
liffe, Parerg. 496.

Giving or receiving any material advan-
tage in return for spiritual promotion, wheth-
er such advantage be actually received or
only stipulated for. Jenks, Mod. Land L. 220.

A presentation proved to be influenced by
pecuniary motives is void and there is a for-

feiture of the turn' to the crown. Cases of

constructive simony are conveyance of a next
presentation during vacancy; the purchase
of a next presentation by a clerk (clergy-

man), If It be followed by his own presenta-

tion ; and the acceptance of a benefice sub-

ject to an engagement for resignation. But
a cleric may buy a life Interest in an admis-
sion and present himself or buy an admission
and present himself, and after induction sell

it; id.

General resignation bonds (to resign on re-

quest) are void ; see Cunningham, Simony

;

as also are specific bonds (to resign in fa-

vor of a specified person) ; 3 Bing. 501.

SIMPLE AVERAGE. Particular average.

See AvBEAGB.

SIMPLE CONTRACT. A contract the evi-

dence of which Is merely oral or in writing,

not under seal nor of record. 1 Chitty, Con-
tr., 12th ed. 6. See Stackpole v. Arnold,

11 Mass. 30, 6 Am. Dec. 150; 4 B. & Aid.

588 ; 2 Bla. Com. 472. See Coi^tract; Paeol.

SIMPLE LARCENY. The felonious taking

and carrying away the personal goods of

another, unattended by acts of violence; it

is distinguished from compound larceny,

which is stealing from the person or with

violence. Labcenx.
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SIMPLE OBLIGATION. An unconditional

obligation ; one which is to be performed
without depending upon any event provided
by the parties to it.

SIMPLE TOOL DOCTRINE. It has been
held that the 'rule requiring the master to

furnish, reasonably safe appliances does not
apply where the injury was caused by a
"simple tool"; Evansville & R. E. Co. v. Mad-
dux, 134 Ind. 571. 33 N. E. 345, 34 N. E. 511

;

in another case, that he is not bound to fore-

see that injuries may be caused .by such
when they become defective; House v. R. Co.,

152 N. C. 397, 67 S. E. 981. It is held in oth-

er cases that he is not liable for injury caus-

ed by such tools ; Dunn v. R. Co., 151 N. C.

313, 66 S. E. 134 ; McMillan v. Minetto Shade
Cloth Co., 134 App. Div. 28, 117 N. Y. Supp.
lOSl. It is held that the master is not bound
to inspect such tools continually, if they are

simple appliances of which he keeps a supply

on hand ; Pennsylvania R. Co. v. Forstall,

159 red. 893, 87 C. C. A. 73 ; nor to instruct

the servant in their use; Flaig v. Andrews
Steel Co., 141 Ky. 391, 132 S. W. 1015. A
steel chisel for cutting steel rails is not a

simple tool; New York, N. H. & H. R. Co.

V. Vizvari, 210 Fed. 118.

The cases are collected in 3 Labatt, Master
& Sei-v. § 924a. See Negligence.

SIMPLE TRUST. A simple trust corres-

ponds with the ancient use, and is where
property is simply vested in one person for

the use of another, and the nature of the

trust, not being qualified by the settlor, is

left to the construction of law. It differs

from a special trust. 2 Bouvier, Inst. n.

1896.

SIMPLE WARRANDICE. See Warean-
DICE.

SIMPLEX (Lat). Simple or single; as,

charta simplex is a deed-poll or single deed.

Jacob, Law Diet.

SIMPLEX JUSTICIARIUS. A style for-

merly used for any puisne judge who was
not chief in any court.

SIMPLEX OBLIGATIO. A single uncon-
ditional bond.

SIMPLICITER (Lat). Simply; without

ceremony; in ^ summary manner.

SIMUL CUM (Lat. together with). Words
used in indictments and declarations of tres-

pass against several personSj when some of

them are known and others are unknown.
In cases of riots, it Is usual to charge that

A B, together with others unknown, did the

act complained of; 2 Chltty, Cr. Law 488;

2 Salk. 593.

When a party sued with another pleads

separately, the plea is generally entitled in

the name of the person pleading, adding,

"sued with ," naming the other party.

When this occurred, it was, in the old phrase-

ology, called pleading with a simul cum.

SIMULATIO LATENS. A species of feign-

ed disease in which disease is actually pres-

ent, but where the symptoms are falsely ag-

gravated. Beck, Med. Jur. 3.

SIMULATION (Lat. simul, together). In

French Law. The concert or agreement of

two or more persons to give to one thing the

appearance of another, for the purpose of

fraud. Merlin. RSpert.

SINCE. The proper signification is after,

and in its apparent sense includes the whole

period between the event and the present

time ; Jones v. Bank, 79 Me. 195, 9 Atl. 22

;

since the day named, does not necessarily in-

clude that day ; Monroe v. Acworth, 41 N. H.

201.

SINE DIE (Lat). Without day. A judg-

ment for a defendant in many cases is quod
eat sine die, that he may go without day.

While the cause is pending and undetermin-

ed, it may be continued from term to term by
dies datus. See Continuance; Co. Litt. 362

6. When the court or other body rise at the

end of a session or term, they adjourn sine

die.

SINE HOC. A phrase formerly used in

pleading as equivalent to absque hoc (q. v.).

SINE PROLE. Without issue. Used in

genealogical tables, and often abbreviated
into "s. p."

SINECURE. In Ecclesiastical Law. A
term used to signify that an ecclesiastical of-

ficer is without a charge or cure.

In common parlance, it means the receipt

of a salary for an office when there are no
duties to be performed.

SINGLE BILL. One without any condi-

tion, which does not depend upon any future
event to give it validity.

SINGLE BOND. A deed whereby the obli-

gor obliges himself, his heirs, executors, and
administrators to pay a certain sum of mon-
ey to the obligee at the day named.

SINGLE ESCHEAT. The reversion of a
person's movables to the crown because of
his being declared a rebel.

SINGLE WOMAN. The words include a
widow; 12 L. J. W. C. 74; and a married
woman living apart from her husband ; 12
Q. B. D. 681.

SINGULAR. In grammar, the singular is

used to express only one ; not plural. John-
son.

In law, the singular frequently includes

the plural. A bequest to "my nearest rela-

tion," for example, will be considered as a
bequest to all the relations in the same de-

gree who are nearest to the testator ; 1 Ves.

Sen. 357 ; 1 Bro. C. C. 293. A bequest made
to "my heir," by a person who had three

heirs, will be construed in the plural; 4

Russ. Cr. Cas. 384.
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Dnder the 13 & 14 Vict. c. 21, s. 4, words in

acts of parliament importing the singular
shall include the plural, and vide versa, un-

less the contrary is expressly provided;
Whart. Lex.

SIMdNG FUND. A fund arising from
particular taxes, imposts, or duties, which is

appropriated towards the payment of the

interest due on a public loan and for the

gradual payment of the principal. This defi-

Dition was quoted and approved in Union
Pac. B. Co. V. Buffalo Co., 9 Neb. 453, 4 N.

W. 53. A fund created for extinguishing or

paying a funded debt. Ketchum v. Buffalo,

14 N. Y. 379, cited in Chicago & I. R. Co. v.

Pyne, 30 Fed. 89. See a definition in Blser v.

Ft. Worth (Tex.) 27 S. W. 740; see Bank
for Savings v. Grace, 102 N. Y. 313, 7 N. B.

162.

Formerly corporation mortgages usually

contained a provision for a sinking fund.

They are now less common.
A sinking fund tax is one levied to retire

a loan, and the proceeds cannot go to pay
floating debt; Union Pac. R. Co. v. York
County, 10 Neb. 612, 7 "N. W. 270.

The constitution of Pennsylvania provides

that every city shall create a sinking fund
which shall be inviolably pledged for the pay-

ment of the public debt. Under this provi-

sion commissioners of the sinking fund may
apply the money in the sinking fund to the

purchase of the funded debt of the city, and
the debt to that extent is thereby paid, and
it is immaterial in determining the actual

debt that the commissioners of the sinking

fund have no authority immediately upon
purchase to cancel or destroy the obligation

of the city which they have bought. Securi-

ties other than those of the city held by the

sinking fund are nierely an asset of the city

and do not operate to the reduction of the

funded debt. If payments are not made into

the sinking fund as required by law the

commissioner must see to it that they are
made, even to the institution of l^al pro-

ceedings against the city to compel payment

;

Brooke v. Philadelphia, 162 Pa. 123, 29 Atl.

387, 24 li. R. A. 781. See Bruce v. Pittsburg,

166 Pa. 152, 30 Atl. 831.

Some modern writers consider them as a

very expensive method for the borrower ; in

Massachusetts, the act of 1913 prohibits them
for municipal loans.

See I/eake, Use and Misuse of the Sinking

Fund [1912]; Browne, The Sinking Fund;
Sargant; Turner, Sinking Funds; Alfred D.

Chandler, Amortization, in Amer. Bcon. Rev.

Ill, No. 4; Funding System.

A company formed under the Companies
Act to work a wasting property (a mine or

patent, etc.) need not set aside a sinking

fund to meet the depreciation thereof; 41

Ch. Div. 1.

SISTER. A woman who has the same fa-

ther* and mother with another, or has one

of them only. In the first case, she Is called

sister, simply ; in the second, half-sister. Ap-
proved in Wood v. Mitchell, 61 How. Prac.

(N. Y.) 48.

SISTER, DECEASED WIFE'S. Marriage
with a deceased wife's sister was formerly
within the prohibited degrees and void in

England, under the act of 1835. By the act

of 1907, the prohibition was removed; but
clergymen are relieved from the duty of cele-

brating such marriages.

SIT 10. A measure used In Mexican land
grants, equivalent to 4338.464 acres. A sitio

4e ganado menor or sheep ranch is equivalent
to 1928.133 acres. Ainsa v. U. S., 161 U. S.

219, 16 Sup. Ct. 544, 40 L. Ed. 673.

SITTINGS IN BANK, or BANC. The sit-

tings which the respective superior courts of

common law hold during every term for the

purpose of hearing and determining the vari-

ous matters of law argued before them.
'I'he sittings of the Court of Appeals and

High Court of Justice are: Michaelmas sit-

tings, October 12 to December 21; Hilary,

January 11 to Wednesday before Easter;

Easter sittings, Tuesday after Easter week
to Friday before Whit Sunday.
They are so called in contradistinction to

the sittings at nisi priMS, which are held for

the purpose of trying issues of fact.

In America, the practice is essentially the

same, all the judges, or a majority of them
usually, sitting in tanc, and but one holding

the court for jury trials; and the term has
the same application here as in England.

See London and Middlesex Sittings.

SITTINGS IN CAMERA. See Chambbss.

SITUS (Lat). Situation; location. Smith
V. Bank, 5 Pet. (U. S.) 524, 8 L. Ed. 212.

Generally, property, in order to be the sub-

ject of taxation, must be within the jurisdic-

tion of the power assuming to tax; Buck v.

Beach, 206 U. S. 400, 27 Sup. Ct. 712, 51 U
Ed. 1106, 11 Ann. Gas. 732; In regard to

tangible 'property the old' rule was moUlia
se^uuntur personam (said by Dicey, Confl. L.,

to be often misleading), by which personal

property was supposed to follow the person

of its owner, and to be subject to the law of

the owner's 'domlciL For the purpose of tax-

ation, however, it has long been held that

personal property may be separated from its

owner, and he may be taxed on its account

at the place where the property is, although

it is not the place of his own domicil, and
even If he is not a citizen or resident of the

state which Imposes the tax ; Buck v. Beach,

206 U. S. 401, 27 Sup. Ct 712, 51 L. Ed. 1106,

11 Ann. Cas. 732.

The question of the locality of choses in

action has, it is said, come up most frequent-

ly in the following classes of cases: 1. Those

relating to the administration of estates of

deceased persons; 2. Cases of gifts by will

or personal property in a particular locality;
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3. Cases of taxation ; 4. Oases of foreign at-

tachment; 5. Cases under state Insolvent

laws; 11 Harv. L. Rev. 96.

Notes, bonds and mortgages may acquire a
situs at the place vrhere they are held ; New
Orleans v. Stempel, 175 U. S. 309, 20 Sup. Ct.

• 110, 44 L. Ed. 174 ; Bristol v. Washington
County, 177 U., S. 133, 20 Sup. Ct. 585, 44
L. Ed. 701; Blackstone v. Miller, 188 U. S.

189, 23 Sup. Ct. 277, 47 I>. Ed. 439; State
Board of Assessors v. Comptoir National

d'Escompte, 191 U. S. 388, .24 Sup. Ct. 109,

48 L. Ed. 232; Carstairs v. Cochran, 193 U.
S. 10, 24 Sup. Ct 318, 48 L. Ed. 596 ; Scot-

tish Union & Nat. Ins. Co. v. .Bovrland, 196
U. S. 611, 25 Sup. Ot. 345, 49 L. Ed. 619.

Bank bills and municipal bonds, notes and
mortgages, are iif such a concrete tangible

form as to be subject to taxation where
found, irrespective of the domicil of the own-
er ; they are subject to levy and sale on exe-

cution, and to seizure and delivery in re-

plevin ; New Orleans v. Stempel, 175 U. S.

309, 20 Sup. Ct. 110, 44 U Ed. 174.

Shares of stock in national banks, though
In a certain sense intangible and incorporeal
personal property, may be in law separated
from the persons of their owners for purpos-.

es of taxation and given a situs of their own

;

Tappan v. Bank, 19 Wall. (U. S.) 490, 22 L,.

Ed. 189; Pullman's Palace Car Co. v. Penn-
sylvania, 141 U. S. 18, 11 Sup. Ot. 876, 35 L.

Ed. 613.

Credits on open account (premiums due an
insurance company) have no actual situs;

they are property and are taxable by the

power having jurisdiction ; Liverpool & Lon-
don & Globe Ins. Co. v. Board, 221 U. S. 346,

31 Sup. Ct. 550, 55 L. Ed. 762.

An insurance policy, issued and payable in

New Xork, on the life of a person domiciled
in Virginia, was held to have passed to his

administrator in Virginia, although it was
deposited with a person in Mississippi, who
as administrator there, sought to collect it;

Mayo V. Assurance Soc, 71 Miss. 590, 15
South. 791. See note to Dicey, Confl. Laws
331.

A lite insurance policy is assets, for the
purpose of founding an administration, in a
state into which it is brought after the death
of the insured; New England Mut. Life Ins.

Co. V. Woodworth, 111 U. S. 138, 4 Sup. Ct.

364, 28 L. Ed. 379.

A claim against the United States Is not
a local asset in the District of Columbia

;

King V. U. S., 27 Ct. CI. 529. A bond does
not come within the rule as to simple con-
tract debts, but is assets for the purpose of
administration in the place in which it is

found; Beers v. Shannon, 73 N. Y. 292.

A mortgage, foi taxing purposes, may be
treated as being within the state where the
land lies, or within the state of the residence
of the holder ; Savings & Loan Soc. v. Mult-
nomah County, 169 U. S. 421, 18 Sup. Ct. 392,

42 L. Ed. 803.

As between the states of the United States,

a ship at sea is presumed to be situate in

the state in which it is registered ; Crapo v.

Kelly, 16 Wall. (U. S.) 610, 21 L. Ed. 430.

A British ship belonging to a deceased per-

son, and registered at any port of the United
Kingdom, is to be held, for some purposes

at any rate, to be situate at that port. Goods
on the high seas, which are capable of being

dealt with In England by means of bills of

lading in that country, are held situate in

England, and goods which at the death of the

deceased owner are in transitu to that coun-

try, and arrive there after his death, are ap-

parently to be held situate in England at his

death. Money in a bank in Canada belonging

to one who dies in England is considered as

virtually in transitu. Bonds or other secur-

ities forming part of the property of a de-

ceased person, if they are in fact in England
and are marketable securities there, saleable

and transferable there by delivery only, with-

out its being necessary to do any act out of

England to make the transfer valid, are situ-

ate in England, though the debts or money
are owing from foreigners. Such bonds dif-

fer essentially from foreign loans, which can-
not be fully transferred without doing Some
act in a foreign country. A debt due on a
deed situate in England from a debtor resi-

dent abroad, and a debt due on a deed situ-

ate abroad from a debtor resident in Eng-
land, are situate in England. A judgment
debt is assets where the judgment is record-

ed ; 4 M. & W. 171. A share in a partnership
business is situate where the business is car-

pied on, but it has been said to be only a
claim, and therefore situate wherever it can
be enforced. See Massachusetts Mut. Ace.
Ass'n V. Dudley, 15 App. Cas. (D. C.) 482.

Most of the cases arise upon the liability of

a decedent's property to the payment .of pro-

bate duties, but sometimes on the question of

jurisdiction ; Dicey, Confl. Laws, Moore's ed.

318.

A license to use a patent in New South
Wales could not be said to be locally situate

anywhere. However, for the purposes of
probate duty, property is capable of. being
localized, yet, for any other purposes, incor-
poreal rights could not be said to have any
local situation; [1896] 2 Q. B. 178. See 22
Law Mag.& Rev. 116.

"The general rule of law is well settled
that for the purpose of founding administra-
tion, all simple contract debts are assets at
the domicil of the debtor; and that the lo-

cality of such a debt for this purpose is not
affected by a bUl of exchange or promissory
note having been given for it, because
* * • the bill or note is merely evidence
of it, and therefore the debt is assets where
the debtor lives, without regard to the place

where the instrument is found or payable."

Wyman v. Halstead, 109 U. S. 654, 3 Sup. Ct.

417, 27 L. Ed. 1068, citing Pinney v. McGrego-
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ry, 102 Mass. 186 ; Owen v. Miller, 10 Ohio
St. 136, 75 Am. Dec. 502 ; 4 M. & W. ITl.

The law, treating equitable interests in

land like legal interests, holds such interests

are governed by the law of the situs; the
question whetlier a trust in land exists in

favor of a certain claimant will in every
court be determined as in the court of the

situs; Keer v. White, 52 Ga. 362; though the
law of the forum would not create a trust

under the circumstances ; In re Fitzgerald,

[1904] 1 Ch. 573; and even though by the

law of the forum the creation of equitable

Interests is forbidden ; 2 Beale, Gas. on Conf

.

of Laws 204, translating Siebberas v. De Ger-
oninio. Journal du Palais 1895, IV. 28 (court

of cassation, Palermo, 1899). On the other
hand, if, by the law of the situs the transac-

tion did not create a valid trust, a trust will

not be held to exist, either in the court of

the situs; Perin v. McMicken's Heirs, 15 La.

Ann. 154 ; Penfield v. Tower, 1 N. D. 216, 46
N. W. 413 ; 7 Ont. App. 614 ; or even in an-

other state where the law would have created

a valid trust as a resuU of the transaction;

[1895] 1 Ch. 83 ; Acker v. Priest, 92 la. 610,

61 N. W. 235; 26 Can. 412. In Hawley v.

James, 7 Paige (N. Y.) 213, 32 Am. Dec. 628,

the trust was clearly invalid by the law of

the forum but the court, holding that the
validity of the trust must be determined by
the law of the situs investigated tliat law
and found the trust invalid by that law also.

The same doctrine applies to a determina-
tion of the rights in real estate created by a
foreign contract of marriage or. marriage set-

tlement. Such rights must be created in ac-

cordance with the law of the situs; Besse v.

Pellochoux, 73 111. 285, 24 Am. Rep. 242;
Heine v. Ins. Co., 45 La. Ann. 770, 13 South.

1 ; Richardson v. De Giverville, 107 Mo. 422,

17 S. W. 974, 28 Am. St. Rep. 426. This is

said by the writer quoted (20 H. L. R. 382)

to be also the doctrine of the continental

courts. But in England in a case where a
marriage had been contracted in France un-
der the community system and the husband
and wife emigrated to England where the
husband acquired land and died, the wife
was held entitled to a community interest in

the land ; [1902] 2 Ch. 410.

The question whether a certain transaction
constitutes a charge upon the separate estate

of a married woman must be determined by
the law of the situs; Read v. Brewer (Miss.)

16 South. 350; Wick v. Dawson, 42 W. Va.
43, 24 S. E. 587; as where-^ married woman
made an agreement in Louisiana, invalid by
the law of Louisiana, the invalid agreement
would nevertheless charge her separate es-

tate in Mississippi land, if such was the law
of Mississippi ; Frierson v. Williams, 57 Miss.

451.

But courts of equity of another country

may, in a sense exercise power over foreign

land, and deal with it as if equitable rights

In It existed. Such courts may in certain cas-

es decree a conveyance of foreign land in

specific performance of a contract to convey

;

Toller V. Carteret, 2 Vern. 494; or require
mutual deeds to rectify the boundaries of

foreign lands; Penn v. Lord Baltimore, 1

Ves. 444; or decree a reconveyance for

fraud; Arglasse v. Muschamp, 1 Vern. 75 ;

.

Massie v. Watts, 6 Cm. (U. S.) 148, 3 L. Ed.
181. Such action is usually taken on the
ground that the contract or the fraud creates

a constructive trust, which equity is enforc-

ing, and where the law of the situs creates

such a constructive trust, there is no obstacle

to prevent a court of equity In another state,

having jurisdiction of the parties, from en-

forcing the trust; 20 H. L. R. 382. In Scott

V. Nesbitt, 14 .Yes. 438, Lord Eldon, upon
principles of natural justice, charged upon a
West Indian estate the balance of an account
in favor of a managing co-owner, though the

law of the situs allowed no charge ; 20 H. L.

R. 386.

If a contract creates an equitable interest

in the land in the nature of a constructive

trust, by the law of the situs, this interest

in the land will be everywhere recognized, as
where title deeds to land in New York were
.deposited by the owner as security, and this

transaction by the law of New York created

an equitable mortgage, the existence of the

equitable interest was recognized in a suit

in New Jersey, although such a deposit ol

deeds did not by the law of New Jersey cre-

ate an equitable interest in the land ; Griffin

V. Griffin, IS N. J. Eq. 104 ; and where a con-

tract concerning land In Massachusetts was
made in North Carolina, the Massachusetts
court recognized and enforced the interest in

land thereby created by Massachusetts law
though the contract, being one between hus-

band and wife, was one which could not have
been made in Massachusetts, nor could suit

be brought in that state on the contract ; Pol-

son V. Stewart, 167 Mass. 211, 45 N. E. 737,

36 L. B. A. 771, 57 Am. St. Rep. 452.
.

Where Scotch immovables had been settled

upon trust without power of alienation, and
the trustees had sold the Scotch property and
invested the proceeds in English Securities,

the trusts in the proceeds were held still to

depend upon Scotch law ; In re Fitzgerald,

[1904] 1 Ch. 573.

See Lex Loci; Lex Fobi; Conixict of

Laws; Tax; Gaenishment.

SIX ACTS. The acts passed in 1819 for

the pacification of England.

SIX ARTICLES, LAW OF THE. A cele-

brated act entitled "An act for abolishing di-

versity of opinion," 31 Hen. VIII. c. 14; en-

forcing conformity under the severest penal-

ties on six of the strongest points in the Bo-

man Catholic religion: Transubstantiation,

communion in one kind, the celibacy- of the

clergy, monastic vows, the sacrifice of the

mass, and auricular confession. 4 Steph.

Com. 183. Repealed by 1 Eliz, c. 1.
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SIX CLERKS IN CHANCERY. Officers

who received and filed all proceedings, signed

office copies, attended court to read the

pleadings, etc. Abolished by 5 Vict. c. 5. 3

Sharsw. Bla. Com. 443* ; Spence, Eq. Jur.

SIX MONTHS' RULE. See MoBTGAaE;
Receives.

SIXTEEN HOUR LAW. Section 2 of the

Hours of Service Act (March, 1907) provides

that it shall be unlawful for any common
carrier to requii'e or permit any employe to

be or remain on duty for a longer period

than sixteen consecutive hours and that

when any such employe shall have been con-

tinuously on duty for sixteen consecutive
hours he shall be relieved and not required

again to go on duty until he has had at least

ten consecutive hours off duty. The expres-

sion "on duty" as here used means to be
actually engaged in work or to be charged
with present responsibility for such, should
the occasion for it arise ; U. S. v. R. Co., 197
Fed. 629. That brief periods were given the

employes for meals, of no more than an hour
each, does not break the continuity of the

service, nor does the laying ofC of a train crew
while waiting for a helper engine for an
Indefinite time, which proved to be about
three hours ; U. S. v. R. Co., 197 Fed. 624.

SKELETON BILL. In Commercial Law.
A blank paper, properly stamped, in those

countries where stamps are required, with
the name of the person signed at the bottom.

In such case the person signing the paper
will be held as the drawer or acceptor, as

it may be, of any bill which shall after-

wards be written above his name, to the

sum of which the stamp is applicable ; 1 Bell,

Com. 390.

SKIAGRAPH. A radiograph, which see.

SKILL. The art of doing a thing as it

ought to be done.

Every person who purports to have skill

In a business, and undertakes for hire to

perform it, is bound to do it with ordinary
skill, and is responsible civilly in damages
for the want of it; 11 M. & W. 483; and
sometimes he is responsible criminally. See
Phtsician ; 2 Russ. Cr. 288.

The degree of skill and diligence required

rises in proportion to the value of the arti-

cle and the delicacy of the operation: more
skill is required, for example, to repair a
very delicate mathematical instrument, than
upon a common, instrument; Jones, Bailm.

91 ; 2 Kent 458, 463 ; Ayltffe, Pand. 466 ; 1

RoUe Abr. 10; Story, Baihn. § 431 ; 2 Greenl.
Ev. § 144.

SLANDER. In Torts. Words falsely

spoken, which are injurious to the reputa-

tion of another.

False, defamatory words spoken of anoth-

er. See Odger, Libel & S. *7.

There is a distinction, probably the result

of some historical accident, between slander

and libel; In libel any defamatory matter

is prima fucie libellous while the same mat-

ter when spoken would require proof of spe-

cial damage, excepting in the classes of cases

mentioned infra, which are actionable per se.

Verbal slander. Actionable words are of

two descriptions: first, those actionable in

themselves, without proof of special dam-
ages; and, secondly, those actionable only in

respect of some actual consequential dam-
ages.

Words of the first description must im-

pute:
First, the guilt of some offence for which

the party, if guilty, might be indicted and
punished by the criminal courts; as, to call

a person a "traitor," "thief," "highwayman,"
or to say that he is guilty of "perjury,"

"forgery," "murder," and the like. And al-

though the imputation of guilt be general,

without stating the particulars of the pre-

tended crime, it is actionable ; Cro. Jac. 114,

142 ; 5 B. & P. 335 ; Gaines v. Belding, 56

Ark. 100, 19 S. W. 236 ; Savoie v. Scanlan, 43

La. Ann. 967, 9 South. 916, 26 Am. St. Rep.

200; Harman v. Cundiff, 82 Va. 239; it is

enough if the offence charged be a misde-
meanor involving moral turpitude ; Bigel.

Torts 44. If the charge is that the plaintiff

has already suffered the punishment, the

words, if false, are actionable; iMd.; see

Post Pub. Co. V. Moloney, 50 Ohio St. 71, 33
N. E. 921. Words imputing unchastity to an
unmarried woman, though the acts charged
are not criminal, were held actionable with-

out alleging or proving special damage ; Bat-
tles V. Tyson, 77 Neb. 563, 110 N. W. 299, 24
L. R. A. (N. S.) 577, 15 Ann. Cas. 1241 ; Coop-
er V. Seaverns, 81 Kan. 267, 105 Pac. 509, 25
L. B. A. (N. S.) 517, 135 Am. St. Rep. 359,

where the court refused to ifoUow the com-
mon law rule. See Battles v. Tyson, 77 Neb.
563, 110 N. W. 299, 24 L. R. A. (N. S.) 577,

15 Ann. Cas. 1241.

Second, that the party has a disease or
distemper which "renders him unfit for so-

ciety; Bac. Abr. Slander (B, 2). An action

can, therefore, be sustained for calling a man
a leper; Cro. Jac. 144. Imputations of hav-
ing at the present time a venereal disease are
actionable in themselves; 8 C. B. N. S. 9;
Golderman v. Stearns, 7 Gray (Mass.) 181;
Williams v. Holdredge, 22 Barb. (N. T.) .396

;

Watson V. McCarthy, 2 Ga. 57, 46 Am. Dec.
880. But charging another with having had
a contagious disease is not actionable, as he
will not on that account be excluded from so-

ciety; 2 Term 473; 2 Stra. 1189.

Third, unfitness in an officer, who holds an
office to which profit or emolument is attach-

ed, either in respect of morals or inability to

discharge the duties of the office; in such a
case an action lies ; 4 Co. 16 a; 5 id. 125 ; 2
Ld. Raym. 1369 ; Bull. N. P. 4. The holder

of an office, not being an office of profit, can-

not, in the absence of special damage, main-
tain an action of slander for words imputing
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to Mm misconduct and consequent unfitness
Cor the office, unless the Imputation relates

to his conduct In the office, or unless, if true.

It would lead to his removal therefrom

;

[1892] 1 Q. B. 797 ; or where the office is not
one of profit, and whether there is a power
of removal from the office for such miscon-
duct or not ; [1895] 1 Q. B. 571.

Fourth, the want of integrity or capacity,

whether mental or pecuniary, in the conduct
of a profession, trade, or business, in which
the party is engaged, is actionable; as, to

accuse an attorney or artist of inability, in-

attention, or want of Integrity; 3 Wils. 187;
2 W. Bla. 750; or a clergyman of being a
drunkard; M'Millan v. Birch, 1 Binn. (Pa.)

178, 2 Am. Dec. 426, is actionable. Words
spoken of a butcher, charging him with
slaughtering diseased cattle for sale for

human food are actionable per se; Blum-
hardt v. Eohr, 70 Md. 328, 17 Atl. 266.

In the absence of special damage, words al-

leging that a solicitor had lost "thousands In-

stead of hundreds" are not actionable
; [1901]

2 K. B. 441 ; and to make actionable a verbal
charge that a merchant is not worth a dol-

lar, it must be shown that it was spoken of
him in relation to his business ; Dallavo v.

Snider, 143 Mich. 542, 107 N. W. 271, 4 L. K.
A. (N. S.) 973, 114 Am. St Rep. 684, 8 Ann.
Cas. 212. >

Fifth. Bigelow (Torts 48) gives as a fifth

class words tending to defeat an expected
title: as to call an heir apparent to estates

a bastard. See Cro. Car. 469.

Of the second class are words which are
actionable only in respect of special dam-
ages sustained by the 'party slandered.

Though the law will not permit In these

cases the inference of damage, yet when the
damage ha? actually been sustained the party
aggrieved may support an action for the pub-
lication of an untruth ; 1 Lev. 53; unless the

assertion be made for the assertion of a sup-

posed claim ; Com. Dig. Action upon the Case
for Defamation (D 30) ; Bac. Abr. Slander
(B) ; but it lies if maliciously spoken. In
this case special damage is the gist of the

action, and must be particularly si)ecified in

the declaration. For it is an established rule

that no evidence shall be received of any loss

or Injury which the plaintiff had sustained

by the speaking of the words unless it be
specially stated in the declaration. And
this rule applies equally where the special

damage is the gist of the action and where
the words are in themselves actionable;

Heard, Libel & S. § 51.

The charge must be false ; 5 Co. 125. The
falsity of the accusation is to be Implied till

the contrary is shown; 2 East 436; 1 Saund,

242. The instance of a master making an un-

favorable representation of his servant, upon

an application for his character, seems to be

an exception, in that case there being a pre-

sumption, from the occasion of speaking,

that the words were true ; 3 B. & P. 587.

The slander must, of course, be publish-

ed,—that is, must be communicated to a
third person,—and In a language which he
understands; otfierwise the plalntlfCs repu-

tation Is not impaired; 1 RoUe, Abr. 74 ; Cro.

EUz. 857; 1 Saund. 242, n. 3; B^c. Abr.
Slander (D, 3). There is no publication if

the words were not understood by the persona
present, nor repeated by them; Sullivan v.

Sullivan, 48 111. App. 435. The slander must
be published respecting the plaintiff. A
statement by defendant accusing plaintiff of

theft made in the presence of a policeman is

not a publication where plaintiff solicited the

statement and sent for the officer for the ex-

press purpose of having defendant repeat it

In his presence; Shinglemeyer v. Wright,
124 Mich. 230, 82 N. W. 887, 50 L. R. A. 129.

It is not enough to say that by some per-

son or other the words used might be under-

stood in a defamatory sense ; [1897] A. C. 68.

Because some persons may choose, not by
reason of the language itself, but by reason
of some fact to Which it refers, to draw an
unfavorable inference, It does not follow that

such matter Is libellous ; 5 G. P. D. 541. Wit-
nesses to publication are allowed to give their

understanding of the words spoken, as an ex-

ception to the general rule that witnesses

must state facts and not their inferences;

Booker & Prince v. Bass, 127 Ga. 134, 56 S.

B. 283.

It will afford no justification that the de-

famatory matter has been previously pub-
lished by a third person, that the defendant
at the tune of his publication disclosed the

name of that third person and believed all

the statements to be true; Heard, Libel

& S. § 148. And a repetition of oral slan-

der already In circulation, without expressing

any disbelief of It or any purpose of Inquir-

ing as to its truth, though without any design

to extend its circulation or credit, or to cause
the person to whom' It is addressed to believe

or suspect It to be true, is actionable; Ken-
ney v. McLaughlin, 5 Gray (Mass.) 3, 66 Am.
Dec. 345. It Is no defence In an action of

slander that the words were used to and not
of plaintiff, when others were present and
heard the words spoken; Pavlovski v. Thorn-
ton, 89 Ga. 829, 15 S. E. 822.

To render the words actionable, they must
be uttered without legal occasion. On some
occasions it Is justifiable to utter slander

of another; In others it is excusable, pro-

vided it be uttered without express malice;

Bac. Abr. Slander (D, 4) ; Rolle, Abr. 87 ; 1

Viner, Abr. 540. It is justifiable for an at-

torney to use scandalous expressions in sup-

port of his client's cause and pertinent there-

to; 1 Maule & S. 280; 1 B. & Aid. 232. See

Kean v. McLaughlin, 2 S. & R. (Pa.) 469;

Mower v. Watson, 11 Vt. 536, 34 Am. Dec. 704.

The hona fide statements of one church mem-
ber, on the trial of another before a church
tribunal, that such other had committed
adultery with plaintiff, not a member of the
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church, are privileged communications;

Etchison v. Pergerson, 88 Ga. 620, 15 S. E.

680. Members of congress and other legis-

lative assemblies cannot be called to account

lor anything said in debate.

The statement of an employer of his rea-

sons for discharging a girl, made to her fa-

ther at his request, is privileged ; but if the

employer voluntarily makes the statement, it

would not be privileged; Rosenbaum v.

Roche, 46 Tex. Civ. App. 23T, 101 S. W. 1164.

To justify the speaking of slanderous

words on the ground of privilege. It must ap-

pear not only that the defendant believed he
was speaking the truth, but that there were
reasonable grounds for such belief; Tooth-

aker v. Gonant, 91 Me. 438, 40 Atl. 331.

See Pbivilegbd Commtjnications.

Malice is essential to the support of an
action for slanderous words. Odgers, Lib. &
SI. 271. But malice is, in general, to be .pre-

sumed until the contrary be proved; 4 B. &
C. 247 ; 1 Saund. 242, n. 2 ; 5 B. & P. 385

;

see Smith v. Printing & Pub. Ass'n, 55 Fed.

240, 5 C. C. A. 91; except in those cases

where the occasion prima facie excuses the

pubUcation; 4 B. & C. 247. See M'Almont
V. McClelland, 14 S. & R. (Pa.) 359; Colby

V. McGee, 48 111. App. 294. Repetition of the

slander after suit begun may be shown to

prove malice and aggravate damages ; Halsey
V. StUlman, 48 111. App. 413. Defendant is

not required, in an action foy slander in

charging plaintifC with theft, to prove the

truth of the charge beyond a reasonable

doubt, but a preponderance of evidence is

sufficient; Lewis v. ShuU, 67 Hun (N. Y.)

543, 22 N. T. Supp. 484. An admission by
defendant at plaintiff's request and in the

presence of a third party that on a previous

occasion he had used the alleged slanderous

words, is no ground of action when it does

not appear that the language was originally

used in the presence of a third party ; O'Don-
nell V. Nee, 86 Fed. 96.

The word "malicious" In defining the In-

tent with which a slander is spoken, is not
to be considered in the sense of spite or ha-

tred against a person, but as meaning that the

party is actuated by improper and indirect

motives other than interest of the public

;

Blumhardt v. Eohr, 70 Md. 328, 17 Atl. 266

;

Wynne v. Parsons, 57 Conn. 73, 17 Atl. 362.

See Malice.

A corporation may be liable for slander
committed by its employe ; Sawyer v. Rail-

road, 142 N. C. 1, 54 S. E. 793, 115 Am. St.

Rep. 716, 9 Ann. Cas. 440 ; while acting with-

in the scope of his employment and in the

actual performance of duties touching the

matter in question ; Rivers v. R. Co., 90 Miss.

196, 43 South. 471, 9 L. R. A. (N. S.), 931;

Hypes V. R. Co., 82 S. C. 315, 64 S. E. 395,

21 L. E. A. (N. S.) 873, 17 Ann. Cas. 620

;

but it must be in the course of the employ-

ment; Kane v. Ins. Co., 200 Mass. 265* A
corporation cannot m.aintain an action for

slander on one of its stockholders who is an

officer, nor can it recover for consequential

Injuries, without averring and proving that

the slander was spoken of the individual in

direct relation to the trade or business of the

corporation ; Brayton v. Cleveland Special

PoUce Co., 63 Ohio St. 83, 57 N. E. 1085, 52

L. R. A. 525.

See, generally, Comyns, Dig. ; Bacon, Abr.

;

1 Viner, Abr. 187 ; Starkie, Slander ; Heard,

Libel & Slander ; Odger, Slander ; Bigelow,

L. C. Torts; Justification; Publication;

Libel.

SLANDER OF TITLE. A statement tend-

ing to cut down the extent of one's title.

"An action on the case for special damage
sustained by reason of the speaking or publi-

cation of the slander of the plamtiffs title."

3 Bing. N. c. 371.
.

Malice, that is, absence of good faith, is an
essential condition of liability ; 19 Ch. Div.

386; or actual malice, as well as special dam-
age ; Poll. Torts 294.

The action formerly applied only to real

property ; but now extends to chattels and
to property rights, such as those under pat-

ents. See Libel.

An assertion of title made by way of self-

defence or as a warning to others, is not ac-

tionable, though the claim be mistaken, if

made in good faith; Poll. Torts 295; L.R.
4 Q. B. 730. To say to a prospective purchas-

er of land, "I know one that hath two leases

of his land who will not part with them at

any reasonable rate," is a slander of plain-

tiff's title ; Cro. Eliz. 427.

An action for slander of title is not prop^

erly an action for words spoken, but an ac-

tion on the case for special damage sustain-

ed by reason of the speaking or publication

of the slander of the plaintiff's title. The
property may be either real or personal, and
the plaintiff's interest therein may be "any-

thing that has a market value. It makes no
difference whether the defendant's words be
spoken, written, or printed, save as affecting

the damages, which should be larger when
the publication Is more permanent or exten-

sive, as by advertisement. The action Is

ranged under that division of actions In the

digests and other writers on the text law, and
is so held by the courts of the present day.
The slander may be of such a nature as to
fall within the scope of ordinary slander.

It is essential, to give a cause of action, that
the statement should be false. It is essen-

tial, also, that it should be malicious,—not
malicious in the worst sense, but with intent

to injure the plaintiff. If the statement be
true, if there really be the infirmity in the

title that is suggested, no action will lie

however malicious the defendant's intention

might be ; Heard, Libel & S. §§ 10, B9 ; Poll.

Torts 389. See Burkett v. Griffith, 90 CaL
532, 27 Pac. 527, 13 L. R. A. 707, 25 Am; St
Rep. 151.

Where a person claims a right in himself
which he intends to enforce against a pur-
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chaser, he is entitled, and in common fair-

ness bound, to give the intended purchaser
warning of his intention ; and no action will

lie for giving such preliminary warning, un-
less it can be shoviTi either that the threat
was made mala fide, only with intent to in-

jure the vendor, and without any purpose to

follow it up by an action against the pur-

chaser, or that the circumstances were such
as to make the bringing an action altogether

wrongful; L. E. 4 Q. B. 730; Odger, Ubel
& S. 138. The denial of a complaining par-

ty's title made bona fide in assertion of the

title (real or honestly believed to exist) of

the party making such denial, will not sus-

tain an action for slander of title; Harriss

V. Sneeden, 101 N. C. 273, 7 S. B. 801.

It is sufficient to allege and prove the own-
ership of land and the false claim of title by
defendant which prevented the sale of the

land ; Dodge v. Colby, 108 n! Y. 445, 15 N.

B. 703; Collins v. Whitehead, 34 Fed. 121,

where it was held that on the evidence of

merely filing a deed for record which pre-

vented the sale of the land, substantial dam-
ages might be recovered ; but in another case

it was held that not only must the declara-

tion allege that the words complained of were
fal.sely and maliciously uttered, but there

must also be an expressed allegation of spe-

cial damage resulting therefrom as. the nat-

ural and direct consequence of the words
complained of ; 20 U. C. C. P. 471.

SLANDERER. A calumniator who mali-

ciously and without reason imputes a crime

or fault to another of which he is innocent.

See Slander.

SLAVE. One over whose life, liberty, and

property another has unlimited control..

Every limitation placed by law upon the absolute

control modifies and to tliat extent changes the

condition of the slave. In every slaveholding state

of the United States the life and limbs of a slave

were protected from violence inflicted by the mas-

ter or third persons.

Among the Romans the slave was classed among
things (res). He was homo sed nan persona. Hei-

neccius, Blem. Jur. 1. 1, § 75. He was considered

pro nulla et mortuo, quia neo statu families nee

cwitatis nee liiertatis gaudet. Id. § 77. See, also.

State v. Edmiind, 15 N. C. 340; Neal v. Farmer, 9

Ga. 582. In the United States, as a person, he was

capable of committing crimes, of receiving his free-

dom, of being the subject of homicide, and of modi-

fying by his volition very materially the rules ap-

plicable to other species of property. His existence

as a person being recognized by the law, that exist-

ence was protected by the law ; State v. Tackett, 8

N. C. 217 ; State v. Jones, Walk. 83.

Among the German peoples slavery was of a

different kind from that, in Rome. Slaves had their

own religion and dwelling place, and they were

bound to perform only certain and fixed duties for

their owners. They were rather prsedial serfs than

slaves. Such slavery might arise from capture in

war, or conviction for crimes ; men sold themselves

Into slavery ; a father could sell his children

;

often persons were kidnapped and sold into slavery.

The slave was in some respects regarded as a chat-

tel ; he might be alienated by his master, Ill-treat-

ed and perhaps slain. He could not sue a tree man.

But his condition was in the course of time and in

various ways ameliorated by the church ; 2 Holdsw.

Hist. E!. Il 31.

Somerset's case, Somerset v. Stewart, Lofft 1

(1772), was the flrpt express adjudication that a
slave while la England was free (Lord Mansfield's
famous judgment). In Smith v. Gould, Ld. Raym.
1274, which was an action of trover for a negro, it

was held that "the law takes no notice of negroes
being different from other men," and that "there is

no such thing as a slave by the law of England."
In 1674-75, Sir Leoline Jenkins charged in an ad-
miralty case in Old Bailey that there was "no such
thing as a slave in England." Republished in 10
Law Mag. & Rev. (4th Ser.) 424. See Taswell-Lang-
mead's Eng. Const. Hist. 316; The Case of James
Sommersett, a Negro, 20 How. St. Tr. 1.

As to the serfs in early English history, see
Maltl. Domesday & Beyond ; Holdsw. Hist. B. L.;
Sebp.
In the slaveholding states the relations of husband

and wife and parent and child were recognized by
statutes in relation to public sales, and by the courts
in all cases where such relations were material to
elucidate the motives of their acts.

A slave had no political rights. His civil rights,
though necessarily more restricted than the free-
men's, were based upon the law of the land. He
had none but such as were by that law and the law
of nature given to him. The civil-law rule, "par-
tus sequitur ventr.em/' was adopted in all the slave-
holding states, the status of the mother at the time
of birth deciding the status of the issue ; Barring-
ton V. Logan's Adm'rs, 2 Dana (Ky.) 432; Rawlings
V, Boston, 3 H. & McH. (Md.) 139 ; Overseers of

Poor of Marbletown v. Overseers of Poor of King-
ston, 20 Johns. (N. Y.) 1 ; Williamson v. Daniel, 12

Wheat. (U. S.) 668, 6 L. Ed. 731 ; Adams v. Roberts,
2 How. (U. S.) 496, 11 L. Ed. 349.

The slave could not acquire property: his acqui-
sitions belonged to his master; Jackson v. Lervey,
6 Cow. (N. Y.) 397 ; Jenkins v. Brown, 6 Humphr.
(Tenn.) 299 ; Hall v. U. S., 92 U. S. 27, 23 L. Ed. 697.

The peculium of the Roman slave was ex gratia,

and not of right ; Inst. 2. '9. 3. In like manner,
negro slaves in the United States were, as a matter
of fact, sometimes permitted by their masters ex
gratia, to obtain and retain property. The slave
could not' be a witness, except for and against slaves

or free negroes. This was, perhaps, the rule of the
common law. None but a freeman was othesworth.
In the United States the rule of exclusion which we
have mentioned was enforced in all cases where the
evidence, was offered for or against white persons

;

Winn V. Jones, 6 Leigh , (Va.) 74. In most of the

states this exclusion was by express statutes, while

in others it existed by custom and the decision of

the courts ; Berry v. State, 10 Ga. 519. In the slave-

holding states, and in Ohio, Indiana, Illinois, and
Iowa, by statute, the rule was extended to include

free persons of color or emancipated slaves ; Jordan
V. Smith, 14 Ohio, 199 ; Rusk v. Sowerwine, 3 Harr.

& J. (Md.) 97. The slave could be a suitor in court
only for his freedom. For all other wrongs he ap-
peared through his master, for whose benefit the re-

covery was had ; Bland v. Dowling, 9 Gill & J.

(Md.) 19; Berard v. Berard, 9 La. 156. The suit for

freedom was favored ; Lee v. Lee, 8 Pet. (U. S.) 44,

8 L. Ed. 860 ; Rankin v. Lydia, 2 A. K. Marsh. (Ky.)

467. Lapse of time worked no forfeiture by reason

of his dependent condition ; Gatliff's Adm'r v. Rose,

8 B. Monr. (Ky.) 631; Hudgins v. Wrights, 1 Hen.

& M. (Va.) 141. The master was bound to maintain,

support, and defend his slave, however helpless or

impotent. If he tailed to do so, public ofttcers were

provided to supply his deficiency at his expense.

Cruel treatment was a penal ollense of a high

grade. Emancipation of the slave was the conse-

quence of conviction in Louisiana ; and the sale of

the slave to another master was a part of the pen-

alty In Alabama and Texas.

It will be presumed that a person who was

a slave before 1865 in this country is a ne-

gro ; McMillan v. School Committee, 107 N.

0. 609, 12 S. B. 330, 10 L. R. A. 823.

The.enfranchisement of a slave was called

manumission. See Bondage; Manumission:
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Servus; Fbeedom. Slavery was abolished

In the United States by the thirteenth amend-
ment to the constitution.

In U. S. V. Ah Sou, 132 Fed. 878, in the

•case of a Chinese woman who had been sold

into slavery in China and brought into this

country, it was held that, as her deportation

would be a remanding into slavery, such ac-

tion would violate In spirit at least the 13th

amendment to the federal constitution.

SLAVE-TRADE. The traffic in slaves, or

the buying and selling of slaves for profit. It

Is either foreign or domestic.
The history of the slave-trade is as old as the

authentic records of the race. Joseph was sold to

tshmaelitlsh slave-traders, and Egypt has heen a
mart for the traffic from that day to this. The
negro early became a subject of it. In every slave-
market he has been found, and never as a master
except In Africa. The Roman mart, however, ex-
hibited a variety of all the conquered races of the
world. At Bristol, in England, for many years
about the eleventh century, a brisk trade was car-
ried on in purchasing Englishnaen and exporting
them to Ireland for sale. And William of Malms-
bury states that it seems to be a natural custom
with the people of Northumberland to sell their
nearest relations.

The African slave-trade on the eastern coast has
been carried on with India and Arabia from a peri-
od difficult to be established, and was continued
with British India whilp British ships-of-war hov-
ered on the western coast to capture the pirates en-
gaged in the same trade. On the westesn coast the
trade dates from 1442. The Spaniards for a timo
monopolized it. The Portuguese soon rivalled them
in its prosecution. Sir John Hawkins, in 1562, was
the fir^t Englishman who engaged in it; and queen
Elizabeth was the first Englishwomaa known to
share in the profits

Immense numbers of African negroes were trans-
ported to the New World, although thousands were
landed in England and France and owned and used
as servants. The large profits of the trade stimu-
lated the avarice of bad men to forget all the claims
of humanity ; and the horrors of the middle pas-
sage, though much exaggerated, were undoubtedly
very great.

'

The American Colonies raised the first voice in
Christendom for the suppression of the slave-trade,

but the interests of British merchants were too
powerful with the king, who stifled their complaints.
The constitution of the United States, in 1789, was
the first governmental act towards its abolition. By
it, congress, was forbidden to prohibit the trade un-
til the year 1S08. This limitation was made at the
suggestion of South Carolina and Georgia, aided by
some of the New England states. Yet both of those
states, by state action, prohibited the trade many
years before the time, limited,—Georgia as early as
1793. In 1807, an act of congress was passed which
prohibited the trade after 1808, and by subsequent
acts it was declared piracy. The federal legislation

on the subject will be found in acts of congress
passed respectively March 22, 1794, May 10, 1800,

March 2, 1807, April 20, 1818, March 3, 1819, and May
15, 1820. In the year 1807, the British parliament al-
so passed an act for the abolition of the slave-trade,
—the consummation of a parliamentary struggle'
continued for ninteen years, and fourteen years aft-
er a similar act had been adopted by Georgia.
Great efforts have been made by Great Britain, by
treaties and otherwise, to suppress this trade, one
being entered into at Brussels in 1896. As to the
present condition of the slave trade throughout the
world, see Rep. Int. L. Assn. (1895) 165. See Bux-
ton's Slave-Trade, etc. ; Carey's Slave-Trade

;

Cobb's Historical Sketch of Slavery.

SLAY. When not used in relation to bat-

tle the word Is synonymous with kill. State

V. Thomas, 32 La. Ann. 351.

SLEDGE. A hurdle used to draw traitors

to execution. 1 Hale, P. 0. 32.

SLEEPING-CAR. The servants and em-

ployes in charge of sleeping or drawing-room

cars are considered in the same light as if

they were employed by the railroad company,

notwithstanding the existence of a separate

agreement between the railroad and the sleeJE^-

ing-car company, whereby the latter furnish-

es its own servants and conductors, and has

exclusive control of the cars used on the for-

mer company's road; Kinsley v. R. Co., 125

Mass. 54, 28 Am. Rep. 200.

Sleeping car companies are not liable as

inn-keeepers; Pullman Palace Car Co. v.

Smith, 73 111. 360, 24 Am. Rep. 258 ; Welch
V. Pullman Palace Car Co., 16 Abb. Pr. (N.

S. N. Y.) 352; Falls River & Mach. Co.

V. Pullman Palace Car Co., 6 Ohio Dec. 85;

con.*ra, Pullman Palace Car Co. v. Lowe, 28

Neb. 239, 44 N. W. 226, 6 L. R. A. 809, 26 Am.
St. Rep. 325; but see Pullman Palace Car
Co. v. Woods, 76 Neb. 694, 107 N. W. 858
(where, without comment on the prior cases^

the liability is put upon the ground of negli-

gence) ; nor as common carriers ; Pullman
Palace Car Co. v. Smith, 73 111. 360, 24 Am.
Rep. 258; Lewis v. New York Sleeping Car
Co., 143 Mass. 267, 9 N. E. 615, 58 Am. Rep.
135; Williams v. Pullman Palace Car Co.,

40 La. Ann. 87, 3 South. 631, 8 Am. St Rep.
512; Adams v. New Jersey Steamboat Co.,

151 N. Y. 163, 45 N. E. 369, 34 L. R. A. 682,

56 Am. St. Rep. 616; Pullman Car Co. v.

Gardner, 3 Penny. (Pa.) 78; Calhoun v. Pull-'

man Co., 159 Fed. 387, 86 C. C. A. 387, 16 L.
R. A. (N. S.) 575; Illinois Cent R. Co. v.

Handy, 63 Miss. 609, 56 Am. Rep. 846 ; Lem-
on V. Pullman Palace Car Co., 52 Fed. 262;
nor as a carrier providing staterooms for his
passengers; Crozier v. Steamboat Co., 43
How. Pr. (N. Y.). 466. They are liable for
negligence as bailees for hire; Woodruflf
Sleeping & Parlor Coach Co. v. Diehl, 84 Ind,

474, 43 Am. Rep. 102; Illinois Central R.
Co. V. Handy, 63 Miss. 609, 56 Am. Rep. 846,.

and note ; Morrow v. Palace Car Co., 98 Mo.
App. 351, 73 S. W. 281; Pullman Co. y^
Schaffner, 126 Ga. 609, 55 S. E. 933, 9 i;'

R. A. (N. 'S.) 407, and note collecting
cases on the duty of the company as to
baggage and effects of passengers. See also
21 Harv. L. Rev. 367. The liability rests
solely on the breach of the implied obligation
to furnish such accommodktions as the com-'
pany holds itself out as offering to the pub-
lic; Calhoun v. Palace Car Co., 149 Fed.,

546. It impliedly undertakes to keep a rea-
sonable watch on the passenger and his prop-
erty; Woodrufe Sleeping & Parlor Coach Co!

V. Diehl, iS4 Ind. 474, 43 Am. Rep. 102;
Pullman Palace Car Co. v. Matthews, 74 Tex.
654, 12 S. W. 744, 15 Am. St Rep. 873; Lew-
is V. Sleeping Car Co., 143 Mass. 267, 9 N. B.

615, 58 Am. Rep. 135; but no more; Pullman"
Palace Car Co. v. Gaylord, 6 Ky. L. Rep.
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279 ; It Is liable only where there Is a lack
of ordinary care; Falls River & Mach. Co.
V. Palace Car Co., 6 Ohio Dec. 85; Lewis
V. Sleeping Car Co., 143 Mass. 267, 9 N. B.

815, 58 Am. Eep. 135; whether the passen-
ger is In his berth or in the washroom;
Root V. Sleeping Car Co., 28 Mo. App. 199;
BTates v. Palace Car Co., 95 Ga. 810, 23 S.

B. 186; while he is asleep ; Pullman Pal-

ace Car Co. V. Smith, 73 111. 360, 24 Am.
Rep. 258; Scaling y. Palace Car Co., 24 Mo.
App. 29; or while occupying his berth; Lew-
is V. Sleeping Car Co., 143 Mass. 267, 9 N. E.

615, 58 Am. Rep. 135. To exercise this care

and keep due watch is the contract; Pull-

man's Palace Car Co. v. Martin, 95 Ga. 314,

22 S. E. 700, 29 L. R. A. 498 ; the company
is liable for theft of a passenger's property

due to disobedience of its regulations by its

servants; Pullman Car Co. v. Gardner, 3

Penny. (Pa.) 78.

The company is liable—^in any case—only

for a reasonable amount of money and per-

sonal belongings appropriate to the circum-

stances of the plaintiff; Barrott v. Palace

Car Co., 51 Fed. 796; Lewis v. Sleeping

Car Co., 143 Mass. 267, 9 N. E. 615, 58 Am.
Rep. 135 ; Root v. Sleeping Car Co., 28 Mo.
App. 199 ; Hillis v. R. Co., 72 la. 228, 33 N.

W. 643; Williams v. Webb, 22 Misc. Rep.

513, 49 N. T. Supp. 1111. In the absence of

evidence of what is a reasonable amount,

it has been held that the Verdict must be
for nominal damages only; Wilson v. E. Co.,

32 Mo. App. 682.

It cannot avoid its liability by posting in

the car a notice disclaiming responsibility for

personal property left in berths, if such no-

tice is not known to the passenger; Lewis

v.. Sleeping Car Co., 143 Mass. 267, 9 N. E.

615, 58 Am. Rep. 135; Woodruff Sleeping &
P. C. Co. V. Diehl, 84 Ind. 474, 43 Am. Rep.

102; negligence of the passenger in losing

his property is no defense to the company's

liability for it, if stolen by a servant of the

company; Pullman Palace Car Co. v. Mat-

thews, 74 Tex. 654, 12 S. W. 744, 15 Am. St.

Riep. 873 ; Pullman Palace Car Co. v. Gavin,

93 Tenn. 53, 23 S. W. 70, 21 L. R. A. 298, 42

Am. St. Rep. 902; Pullman Co. v. Vander-

fioeveh, 48 Tex. Civ. App. 414, 107 S. W. 147

;

Root V. Sleeping Car Co., 28 Mo. App. 199

;

but the company Is not liable if his property

is carelessly left within the reach of persons

outside; Whitney v. Pullman's Palace Car

Co., 143 Mass. 243, 9 N. E. 619; Florida v.

Pullman Palace Car Co., 37 Mo. App. 600;

unless it was left with the porter; Chamber-
lain V. Pullman Palace Car Co., 55 Mo. App.

474; or unless an agent of the company

knew that it had been so' left; Illinois Cent.

R. Co. V. Handy, 63 Miss. 609, 56 Am. Rep.

846 ; it is not ordinarily liable for property

stolen by another passenger ; Woodruff

Sleeping & Parlor Coach Co. v. Diehl, 84

Ind. 474, 43 Am. Rep. 102 ; but it is so liable

when the porter takes charge of it to remove
it from the car; Voss v. Wagner Palace Car
Co., 16 Ind. App. 271, 43 N. E. 20, 44 N. E.

1010.

Negligence on the part of the sleeping car .

company's servants is not to be presumed
from the mere fact of the loss, but must be
shown; Root v. New York Central Sleeplng-

Car Co., 28 Mo. App. 199; FaUs. River &
Mach. Co. V. Pullman Palace Car Co., 6 Ohio
Dec. 85; Carpenter v. R. Co., 124 N. Y. 53, 26

N. E. 277, 11 L. R. A. 759, 21 Am. St. Rep.

644; Tracy v. Pullman Palace Car Co., 67
Hojv. Pr. (N. Y.) 154; Hillis v. R. Co., 72 la.

228, 33 N. W. 643 ; Pullman Palace Car Co.

V. Pollock, 69 Tex. 120, 5 S. W. 814, 5 Am.
St. Rep. 31. Contributory negligence on the

part of plaintifC may defeat his recovery;

ILewls V. New York Sleeping Car Co., 143

Mass. 267, 9 N. E. 615, 8 Am. Rep. 135; Bar-

rott V. Pullman's Palace Car Co., 51 Fed.

796; Illinois Cent. R. Co. v. Handy, 63 Miss.

609, 56 Am. Rep. 846; but in the case of

theft by a servant of the company or his

neglect of duty not requested by the defend-

ant, this defence Is not effectual; Morrow v.

Pullman Palace Car Co., 98 Mo. App. 351,

73 S. W. 281; Pullman Palace Car Co. v.

Matthews, 74 Tex. 654, 12 S. W. 744, 15 Am.
St. Rep. 873. The presumption of negligence

arising from proof of loss is rebutted by the

porter's uncontradicted evidence that he

watched the car till after the loss; Pullman

Palace Car Co. v. Freudenstein, 3 Colo. App.

540, 34 Pac. 578.

Tlie railroad company is liable to a pas-

senger who is injured through the negligence

of a servant of a sleeping-car company ; Rail-

road Co. V. Walrath, 38 Ohio St. 461, 43 Am;
Rep. 433; Pennsylvania Co. v. Roy, 102 U. S.

451, 26 L. Ed. 141 ; though riding in a differ-

ent car from the one in which he has pur-

chased a seat; id., 102 U. S. 451, 26 L. Ed,

141 ; even though he knew that the sleeping-

car was operated by a separate corporation;

see id., 102 TJ. S. 451, 26 L. Ed. 141; Wood,
Ry. 1700; though the question of his knowl-
edge was deemed important in Railroad Co.

V. Walrath, 38 Ohio St 461, 43 Am. Rep. 433.

For an unjustifiable and wanton assault

by a porter on a passenger on a railroad

train who had not purchased a sleeping-car

ticket, it was held that the railway company
was liable, but that the sleeping-car company
was not; Williams v. Palace Car Co., 40 La.

Ann. 87, 3 South. 631, 8 Am. St Rep. 512, id.,

40 La. Ann. 417, 4 South. 85, 8 Am. St, Rep.

538. Whether the latter is to be held liable

for the violent act of a porter depends' upon

whether the act was done while he was act-

ing within the scope of his employment ; He-

enrich V. Palace Car Co., 20 Fed. 100; if it

was so the company is liable ; id. ; Campbell

V.' Palace Car Co., 42 Fed. 484, where it was

said that the sleeping-car company represents

that its cars may be occupied with reasonable
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safety and comfort and Its contract Implies

ordinary care to secure them. The porter

was held to be the servant of the railroad

company in Dwindle v. R. Co., 120 N. Y.

117, 24 N. B. 319, 8 L. ,R. A. 224, 17 Am.
St Rep. 611 ; Pennsylvania Co. v. Roy, 102

U. S. 451, 26 L. Ed. 141. Where a passenger
is ejected from a sleeping-car by train hands,
their act is the act of the railroad company,
not of the sleeping-car company ; Pullman
Palace Car Co. v. 'Lee, 49 111. App. 75.

It cannot be said on demurrer that a com-
pany is not liable for injury to a passenger
caused by the excessively low temperature
of a. car; Hughes v. Palace Car Co., 74 Fed.
499.

A railroad company cannot, by any ar-

rangement with a sleeping-car company,
evade the duty of providing proper means
for the safe carriage of passengers; Penn-
sylvania Co. v. Roy, 102 V. S. 457, 26 L. Ed.

141; Kinsley v. R. Co., 125 Mass. 54, 28 Am.
Rep. 200.

A passenger travelling on a free pass, by
which he waived action for injuries, pur-

chased a seat in a sleepingrcarf and while

riding in it was injured ; it was held that he
was still bound by his waiver; Ulrich v. B.

Co., 108 N. Y. 80, 15 N. E. 60, 2 Am. St. Rep.
369.

A rule of a railroad company requiring

a passenger tq have a first-class ticket for

his transportation before he can be assigned

to a berth in a sleeping-car, is a reasonable

one ; Pullman Palace Car Co. v. Lee, 49 111.

App. 75.

A sleeping-car company is bound to af-

ford equal facilities to all travellers who ap-

ply for them in compliance with reasonable
regulations; Nevin v. Palace Car Co., 106 111.

222, 46 Am. Rep. 688; Searles v. Boudoir
Car Co., 45 Fed. 330; but it has a right to

sell a section to one passenger and is not lia-

ble to a passenger to whom it has refused to

sell one of the berths in such section, though
it was not occupied ^ Searles v. Boudoir Oar
Co., 45 Fed. 330. And it is not bound to fur-

nish a berth to one who by the rules of the

railroad company is not entitled thereto;

Lawrence v. Palace Car Co., 144 Mass. 6, 10
N. E. 723, 59 Am. Rep. 58; Lemon v. Palace
Car Co., 52 Fed. 262.

A purchaser of a section may share its

use with any proper person whorh he in-

vites into it; Searles v. Boudoir Car Co., 45
Fed. 330 ; and he may, on leaving the train,

transfer the use of his section to another
first-class passenger for the rest of the trip;

34 Am. L. Reg. 709 (Super. Ct. of Baltimore)

;

s. c. 28 Chic. L. N. 68 (apparently not else-

where reported) ; and see comments on this

case in 9 Harv. 'L. Rev. 354, where it is 'sug-

gested that the decision can only be support-

ed on the ground of a difference between
sleeping-car and ordinary railroad ticket, the

existence of which is at least doubtful.

There seem to be no other cases to the same
point.

It is the duty of a sleeping-car company
to furnish a berth on the payment of the

usual fare to a passenger holding a first-

class ticket and to whom no personal ob-

jection attaches, provided the company has a

vacant one at its disposal, and the passenger

makes application at the proper time and in

the proper manner; Nevin v. Pullman Pal-

ace Car Co., 106 111. 222, 46 Am. Rep. 688;

Braun v. Webb, 32 Misc. Rep. 243, 65 N. Y.

Supp. 668; Pullman Palace Car Co. v. Cain,

15 Tex. Civ. App. 503, 40 S. W. 220; Mann
Boudoir Car Co. v. Dupre, 54 Fed. 646, 4 C.

C. A. 540, 21 L. R. A. 289; Patterson v.

Steamship Co., 140 N. C. 412, 53 S. E. 224,

5 L. R. A. (N. S.) 1012, 111 Am. St. Rep. 848 ;

.

It must furnish the berth it has agreed to

furnish ; Pullman Palace Car Co. v. Taylor,

65 Ind. 153, 32 Am. Rep. 57; Aplington v.

Pullman Co., 110 App. Div. 250, 97 N. t.
Supp. 329 ; Pullman Palace-Car Co. v. Booth
(Tex.) 28 S. W. 719; and the passenger is

entitled to accept only that paid for and
specified in his ticket; Pullman Palace Car
Co. V. Bales, 80 Tex. 211, 15 S. W. 785. One
sufCering from a contagious disease may be
expelled; Pullman Car Co. v. Krauss, 143
Ala. 395, 40 South. 398, 4 L. R. A. (N. S.)

103, 8 Ann. Cas. 218. A company may sell a
whole section to one passenger who occupies
but one berth therein, and refuse to sell the
unoccupied berth to another; Searles v. Car
Co., 45 Fed. 330.

An act requiring the company to leave the
upper berth open or closed (when not sold)

according to the direction given by the holder
of the lower berth, was held unconstitution-
al ; State v. Redmon, 134 Wis. 89, 114 N. W.
137, 126 Am. St. Rep. 1003, 15 Ann. Cas. 408,

14 L. R. A. (N. S.) 229, where it is said in
the note that diligent search had failed to

disclose any case upon the legislative power
to prescribe conditions in which Sleeping or
passenger cars should be maintained or used
where such attempted regulation tends mere-
ly to the comfort and not to the preservation
of the health or safety of the occupant
An act requiring upper berths to be kept

closed till occupied, when the lower berth
is engaged or occupied, is not an interference
with interstate commerce carried on in cars
doing both inter- and intra-state commerce

;

State V. R. Co., 152 Wis. 341, 140 N. W. 70.
And see notes on police power, deprecating
unwise extensions of it; 17 Yale L. J. 393

;

21 H. L. R. 372.

One who has paid for a berth from one
point to another is entitled to a continuous
passage in it, or in one equally good, and
cannot be transferrred to another berth or
another car at the arbitrary discretion of
the company; Pullman Palace Car Co. v.

Taylor, 65 Ind. 153, 32 Am. Rep. 57.

In the contract for the use of the berth



SLEEPING-CAR 3086 SLOUGH

there is directly involved an obligation to

awaken and notify the passenger in time
for him to prepare safely and comfortably
to leave the train at his destination; Pull-

man Palace Car Co. v. Smith, 79 Tex. 468, 14
S. W. 993, 13 L. E. A. 215, 23 Am. St. Rep.
356; Airey v. Car Co., 50 La. Ann. 648, 23
South. 512 ; McKeon v. R. Co., 94 Wis. 477,

69 N. W. 175, 35 L. R. A. 252, 59 Am. St.

Rep. 910; even though the journey was
entirely by day and the passenger had no
berth; Pullman Co. v. Kelly, 86 Miss. 87,

38 South. 317; and a person not so awakened
and notified may recover punitive damages;
Pullman Co. v. Lutz, 154 Ala. 517, 45

South. 675, 14 L. E. A. (N. S.) 907, 129 Am.
St. Rep. 67. But when the sleeping-car

conductor, in the presence of the train' con-

ductor permits a passenger to ride in a

Pullman car until her own car is connected,

promising to put her on it, and neglects to

do so, she is not a passenger on that car,

and for the consequence of her missing her
car the railroad company is liable and the

sleeping-ear company is not; Cin., N. O.

& T. P. R. Co. V. Raine, 130 Ky. 454, 113 S.

W. 495, 19 L. R. A. (N. S.) 753, 132 Am. St.

Eep. 400. A railroad company is liable for

the wrongful act of the sleeping-car em-
ployees; Airey v. Palace Car Co., 50 La.

Ann. 648, 23 South. 512; Campbell v. Air

Line E. Co., 83 S. C. 448, 65 S.^B. 628, 23 L.

R. A. (N. S.) 1056, 137 Am. St. Rep. 824;

such employees are the agents of the railroad

company; Railroad v. Ray, 101 Tenn. 1, 46

S. W. 554; Louisville & N. R. Co. v.. Church,

155 Ala. 329, 46 South. 457, 130 Am. St. Rep.

29 ; Calhoun v. Pullman Co.„ 159 Fed. 387,

86 C. C. A. 387, 16 L. E. A. (N. S.) 575;

Divinelle v. R. Co., 120 N. T. 117, 24 N. E.

319, 8 L. R, A. 224, 17 Am. St. Rep. 611

;

Gannon v. R. Co., 141 la. 37, 117 N. W. 966

;

Norfolk & W. R. Co. v.- Lipscomb, 90 Va.

137, 17 S. B. 809, 20 L. R. A. 817. Brewer,

J., charged a jury that where a passenger

was wrongfully, expelled the railroad com-
pany was not liable for the action of agents

of the sleeping-car company and the latter

was not liable for the action of the former

;

Paddock v. R. Co., 37 Fed. 841, 4 L. R. A.

231. The company was held liable for neg-

ligence in not removing a person, known to

its servants to be insane, who killed another

passenger ; Meyer v. E. Co., 54 Fed. 116,

4 C. C. A. 221.

SLEEPING RENT. A fixed rent, as op-

posed to one varying with the profits. 2

Harr. & W. 43.

SLIP. In negotiations for a policy of in-

surance the "slip" Is a memorandum between

the parties containing the terms of the pro-

posed insurance, and initialled by the under-

writers.

SLIPPA. A stirrup. There Is a tenure of

land in Cambridgeshire by holding the sov-

ereign's stirruip;

SLOUGH. An arm of a river flowing be-

tween islands and the main land. DunUeth
& D. B. Co. V. Dubuque, 55 la. 565, 8 N. W.
443.

SMALL DEBTS COURTS. The several

county courts established by 9 & 10 Vict. c.

95, for the purpose of bringing justice home
to every man's door.

SMART-MONEY. Vindictive or exemplary
damages given beyond the actual damage, by
way of punishment and example, in cases of

gross misconduct of defendant. Woert v.

Jenkins, 14 Johns. (N. Y.) 352. That it can-

not be given by jury, see 2 Greenl. Bv. § 253,

n. See Exemplaet Damages.

SMELTING. Smelting, though by deriva-

tion synonymous with melting, has come to

mean a melting of ores in the presence of

some re-agent which operates to separate the
metallic element by combining with a non-

metallic element, Lowrey y. Smelting &
Aluminum Co., 68 Fed. 354.

SMOKE, A city ordinance prohibiting the
emission of dark smoke from chimneys dur-

ing certain hours, and providing a penalty

for its violation, is within the city's police

power, and the question of its reasonable-

ness was not open in the court, of appeals aft-

er it had been sustained by the county court

and the appellate division ; Rochester v.

Mill. Co., 199 N. Y. 207, 92 N. E. 641, 32 L>
R. A. (N. S.) 554. See Nuisance.

SMOKE-SILVER. A mocftts of sixpence tO'

lieu of tithe-wood. Twisdale, Hist- Vindicate
77.

SMUGGLING. The fraudulent taking into

a country, or out of it, merchandise,which is

lawfully prohibited. (Quoted and approved
by Brewer, J., in Dunbar v. U. S., 156 U. S..

185, 15 Sup. Ct. 325, 39 L. Ed. 390.)

"Smuggling consists in the bringing on
shore, or carrying from the shore, goods and-

merchandise, for which the duty has not been
paid, or of goods of whicji the importation or

exportation is prohibited." 6 Bac. Abr. 258 ;,

so, in almost precisely the same words in.

1 Hawk. PI. Cr. 661; 1 Russ. Cr. 172.

In the Act of June 22, 1874, it was provid-

ed: "That for the purpose of this act, smug-
gling shall be construed to mean the act, with
intent to defraud, of bringing into the United

States, or with like intent, attempting to

bring into the United States, dutiable articles

without passing the same, or the packages
containing the same, through the custom-

house, or submitting them to the officers of

the revenue, for examination." 18 U. S.

Statutes at Large, ch. 391, p. 186.

"Smuggling" and to clandestinely introduce

into the country mean the same thing. Mere
acts of concealment of merchandise on enter-

ing the waters of the United States do not

of themselves constitute smuggling ; Keck v..

U. S., 172 U. S. 434, 19 Sup. Ot. 254, 43 L.

Ed. 505. Where one having dutiable goods^



SMUGGLINa 3087 SOCAGE

secreted on his person knowingly passed the
customs office at the dock and Ignored three
distinct calls of the customs officer before his
further progress was arrested and the goods
disclosed, when he stated for the first time
that he expected to enter the goods at the
main custom house some distance away, in-

stead of at the dock, he was held to have
committed the offense of smuggling; Rogers
V. U. S., 180 Fed. 54, 103 C. C. A. 408, 31
L. R. A. (N. S,) 264.

In proceedings to forfeit Imported goods,
the burden of proof to show that the impor-
tation was lawful rests on the claimant;
U. S. V. One Bag of Crushed Wheat, 166 Fed.
562.

SO. The terms "hence" and "therefore"

are sometimes the equivalent of "so," and the
latter word is thus understood whenever
what follows is an illustration of or conclu-

sion from what has gone before. Clem v.

State, Sa Ind. 431.

SO HELP YOU GOD. See Oath.

SOC. See Socagb.

SOCAGE. A species of tenure, whereby the

tenant held his lands of the lord by any cer-

tain sei'vlce in lieu of all other services, so

that the service was not a knight's service.

Its principal feature was its certainty ; as,

to hold by fealty and a certain rent, or by
fealty-homage and a certain rent, or by hom-
age and fealty without rent, or by fealty and
certain corporal ser+ice, as ploughing the
lord's land for a specified number of days. 2
Bla. Com. 80.

The term socage was afterwards extended
to all services which were not of a military

character, provided they were fixed: as, by
the annual payment of a rose, a pair of gilt

spurs, a certain number of capons, or of so
many bushels of corn. Of some tenements
the service was to be hangman, or execution-

er of persons condemned in the lord's court

;

for in olden times such officers were not vol-

unteers, nor to be hired for lucre, and could
only be bound thereto by tenure. There were
three different species of these socage tenures

—one in frank tenure, another in ancient ten-

nre, and the third in base tenure: the sec-

ond and third kinds are now called, respec-

tively, tenure in ancient demesne, and copy-
hold tenure. The first is called free and com-
mon socage, to distinguish it from the other
two ; but, as the term socage has long ceased
to be applied to the two latter, socage and
free and common socage now mean the same
thing. Bracton; Co. Litt. 17,.86.

Free socage was the tenure by which all

freehold lands were held, if they were not

held by frankalmoin, knight service or ser-

jeanty. Little can be said about the services

which were due. Military service or scutage
was not due ; there was no wardship or mar-
riage. Generally a money rent was due, and
occasionally agricultural services. Primarily

the tenant by free socage was a dependent
teJiant, paying rent, or labor services, or both.

Tenure by free socage came to embrace, not

only the class of well-to-do farmers, but also

all the class who hold at a rent. It was the

least encumbered of all the tenures with ob-

solete and oppressive incidents.

By the statute of 12 Car. II, c. 24, the an-

cient tenures by knight's service were abol-

ished, and all lands,, with the exception of

copyholds and of ecclesiastical lands, which
continued to be held In free alms (frankal-

moin), were turned Into free and common
socage and the great bulk of real property

in England is now held under this ancient

tenure. Many grants of land In the United
States, made, previous to the revolution, by
the British Crown, created the same tenure
among us, until they were formally abolished

by the legislatures of the different states.

In 1787, the state of New York converted all

feudal tenures within its boundaries into a
tenure by free and common socage; but In

1830 it abolished this latter tenure, with all

its incidents, and declared that from thence-

forth all lands in the state should be held up-
on a uniform allodial tenure, and vested an
absolute property In the owners according to

their respective estates. Similar provisions
have been adopted by other states; and the
ownership of land throughout the United
States is now essentially free and unrestrict-

ed. See Tenure.

SOGER (Lat.). The father of one's wife;
a father-in-law.

SOCIAL CONTRACT, op COMPACT. In
political philosophy, a term applied to the
theory of the origin of society associated
chiefly with the names of Hobbes, Locke and
Rousseau, though it can be traced back to the
Greek Sophists. Rousseau (Contrat Social)

held that in the pre-social state man was un-
warlike and timid. Laws resulted from the
combination of men who agreed, for mutual
protection, to surrender individual freedom
of action. Government must therefore rest

,

on the consent of the governed. Encycl. Br.

SOCIAL ENJOYMENT. These words are
too comprehensive to state as the object for

which a corporation is to be fornied, as some
social enjoyments are unlawful. Nether Prov-
idence Ass'n's Charter, 2 Pa. Dist. R. 702.

SOCIALISM. Any theory or system of so-

cial organization which would abolish, en-

tirely or in great part, the individual effort

and competition on which modern society

rests, and substitute for it co-operative ac-

tion, would introduce a more perfect and
equal distribution of the products of labor,

and would make land and capital, as the in-

struments and means of production, the joint

possession of the mernbers of the community.

SOCIDA. In Civil Law. I'he name of a
contract by which one man delivers to an-
other, either for a small recompense -or for
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a part of tlie profits, certain animals on con-

dition that if any of them perish they shall

be replaced by the bailee or he shall pay
their value.

A contract of hiring, with the condition

that the bailee takes upon him the risk of the

loss of the thing hired. Wolff § 638.

SOCIETAS. In Civil Law. A contract in

good faith made to share in common the

profit and loss of a certain business or thing,

or of all the possessions of the parties. Oal-

vinus, Lex.; Inst. 3. 26; Dig. 17. 21. See

Paetnekship.

SOCIETAS LEONINA <Lat.). In Roman
Law. That kind of society or partnership by

which the entire profits should belong to some
of the partners in exclusion of the rest.

It was so called in allusion to the fable of the lion

and other' animals, who having entered into part-

nership tor the purpose of hunting, the lion ap-

propriated all the prey to himself ; Dig. 17. 2. 29. 2

;

Poth. Traite de, SociitS, n. 12. See Lowry v. Brooks,
2 McCord (S. C.) 421; Bailey v. Clark, 6 Pick.

(Mass.) 372.'

SOCIETY. In French Law. Partnership.

SociiU en nom collectif. A partnership in

which all the members are jointly and sever-

ally liable. 8o(A6t6 en participation. A joint

adventure. Sooi^td par actions. A joint

stock company. 8ooi6t6 d'acgu^ts. A writ-

ten contract between husband and wife to re-

gard as community property only those

things which are acquired during the ' mar-
riage. 8poi6t6 en commandite. In I^ouisiana,

a partnership formed by a contract by which

one person or partnership agrees to furnish

another person or partnership a certain

amount, either in property or money, to be em-

ployed by the person or partnership to whom
it is furnished, ia his or their own name or

firm, on condition of receiving a share in the

profits, in the proportion determined by the

contract, and of being liable to losses and ex-

penses to the amount furnished and no more.

La. Oiv. Code, art. 2810 ; Code de Gomm. 26,

33; 4 Pardessus, Dr. Com. n. 1027; Dalloz,

Diet. 8ooi6t4 Commerciale, n. 166. See Goir-

a'nd, Code; Commekdam; Partnership.

SOCI^TE ANONYIVIE. In French law
originally a partnership conducted in the

name of one of the members ; the others were

strictly secret partners. To creditors of the

firm they came into no relation and under no

liability. They made their contribution to

the capital, and were held to indemnify the

active partner for what he might have to pay

in excess of the capital. In the Code Napo-

16on it came to signify a private business cor-

poration, but never organized in perpetuity.

It was formed with the consent of the gov-

ernment. In 1867 the requirement of this

consent was replaced under a general incor-

poration law ; Baldwin, Mod. Pol. Inst. 182.

SOCIETY. A society is a number of per-

sons united together by mutual consent, in or-

der to . deliberate, determine^, and act jointly

for some common purpose.

Societies are either incorporated and
known to the law, or unincorporated, of

which the law does not generally take notice.

By oivil society is usually understood a
state, a nation, or a body politic. Kuther-
forth, Inst. c. 1, 2.

SODOMITE. One who has been guilty of

sodomy. Formerly such offender was pun-
ished with great severity, and was deprived
of the power of making a will.

SODOMY. A carnal copulation by human
beings with each other against nature, or
with a beast. See 2 Bish. Cr. Law § 1191;
Whart. Cr. Law 579.

It may be committed between two per-

sons both of whom consent, even between
husband and wife ; 8 C. & P. 604 ; and both

may be indicted ; 1 Den. Cr. Cas. 464 ; 2 C. &
K. 869 ; when committed on the wife, against

her consent, it is a matrimonial ofiiencQ un-

der the English act of 1857; 22 T. L. E. 26.

Penetration of the mouth is not sodomy;
Russ. & R. 331 ; Prindle v. State, 31 Tex. Cr.

R. 551, 21 S. W. 360, 37 Am. St. Rep. 833.

As to emission, see 12 Co. 36 ; Com. v. Thom-
as, 1 Va. Cas. 307. See 1 Russ. Cr. 698; 1

Mood. Cr. Cas. 34 ; 8 C. & P. 417 ; People v.

Hodgkin, 94 Mich. 27, 53 N. W. 794, 34 Am.
St. Rep. 321.

A minor 12 years of age cannot consent

to an act of sodomy committed on his per-

son; and if he submits to it without resist-

ance the act is still done by force; Mascolo
V. Montesanto, 61 Conn. 50, 23 Atl. 966, 29

Am. St. Rep. 195.

A domestic fowl is an "animal" within

24 & 25 Vict c. 100, punishing unnatural
offences ; 24 Q. B. Div. 357. But see 1 Russ.

Cr. 698.

SOIL. The superficies of the earth on
which buildings are erected or may be erect-

ed. The soil is the principal, and the build-

ing, when erected, is the accessory.

SOIT DROIT FAIT AL PARTIE. In Eng-

lish Law, Let right be done to the party. A
phrase written on a petition of right, and
subscribed by the king. See Petition oe
Right.

SOIT FAIT COMME IL EST DESIR^.
Let it be as it Is desired. The form of giv-

ing the royal assent to private acts of parlia-

ment

SOKE, SOC, SOK. Jurisdiction; a power
or privilege to administer justice and execute

the laws; also a shire, circuit, or territory.

Oowell.

In the Domesday Book and the Leges Hen-
ricl, the distinction between "sake and soke"

is obliterated. Soke means jurisdiction and
"sake, and soke" is but a pleonastic phrase,

which means no more than soke. Before the

Norman times the idea of jurisdiction was
expressed by a technical word, the meaning
of which was rigorously observed. This is

sacu a,nd the, word has strangely vanished

from our legal vocabulary, but is still pre-
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servecl even in its technical sense by the

German sache; Maitl. Domesd. 259. The
same writer says that of the two words so7ce

is by far the commoner, and that sake is

rarely found except in connection with aoTce,

and when so found it seems to be merely an
equivalent for the latter word. Sake orig-

inally signified a matter, a thing ; hence, a

matter or cause in the lawyers' sense of these

terms. A "matter" in dispute between liti-

gants, a "cause" before a court While soke,

socna, solca, is the Anglo-Saxon soon, and has

for its primary meaning a seeking. The
phrase "holding with sake and soke" seems
to be equivalent after the Conquest with "he

held freely;" Maitl. Domesd. 80; which see

for a learned discussion as to the distinction

between the two words.

See Fold Soke.

SOKEMANS, SOCMEN. Freeholders whose
holdings mighthe no larger than those of the

villeins, but who would generally, instead of

the heavy services, pay fixed and not heavy

rent; 1 Soc. Eng. 360. Those who held their

land in socage; 2 Bla. Com. 100.

SOLAR DAY. That period of time which
begins at sunrise and ends at sunset; the

same as "artificial day." Co. Litt. 135 a.

SOLAR MONTH. A calendar month. Co.

Litt. 135 6; 1 W. Bla. 450 ; 1 Maule & S. Ill

;

1 Bingh. 307.

SO LA RES. In Spanish Law. Lots of

ground. This term is frequently found in

grants from the Spanish government of lands

in America. 2 White, Recop. 474.

SOLATIUM. Compensation.

SOLD NOTE. The name of an instrument
in writing, given by a broker to a buyer of

merchandise, in which it is stated that the

goods therein mentioned have been sold to

him. 1 Bell, Com. 435; Story, Ag. § 28.

Some confusion may be found in the books as
to the name of these notes: they are some-
times called bought notes.

SOLDIER. A military man; a private in

the army.
Soldiers re-enlisted "for clerical service

and messenger duty," under act of congress

of July 29, 1886, are still in the service, and
under U. S. Rev. St. § 1285, are entitled to

the additional pay for certificates of merit.

Bell V. U. S., 28 Ct. CI. 462. See Longbvitt
Pat ; Foeeign Tboops.

SOLE. Alone, single; used in contradis-
tinction to joint or married. A sole J:enant,

therefore, is one who holds lands in his own
right, without being joined with any other.

A feme sole is a single woman; a sole cor-

poration is one composed of only one natural
person. See Coepobation.

SOLEMN FORM. An action to prove a will

in solemn form, or per testes, is heard in

England before the probate division of the

High Court. Proceedings are usually brought

Boxrv.—194

by the executor, but may be by a legatee or

devisee. 3 Steph. Com. 62.

SOLEMNITY. The formality established

by law to render a contract, agreement, or

other act vaUd.

As the solemnization of a marriage is the

consummation of a valid marriage; 33 L.

J. Ch. 139; 49 id. 193; and an oath to be

taken solemnly does not merely mean re-

ligiously, but with all due solemnities; 14

Q. B. D. 667. See Maebiaqb.

SOLICITATION. Solicitation to.commit a
crime is usually held to be punishable as a

misdemeanor, though the offence solicited

may not be committed; Com. v. Flagg, 135

Mass. 545; State v. Murphy, 27 N. J. L.

112; but it has been held otherwise, as,

where a letter was written requesting one to

commit murder, which never reached the per-

son to whom it was addressed ; 19 W. R. 109.

See McDade v. People, 29 Mich. 50 ; Grady v.

State, 11 Ga. 253. If the offence requires

the concurrent action of two or more persons,

it is doubtful whether a solicitation of one
person by another to commit the offence is in

itself criminal ; 1 McClain, Cr. Law § 220.

The offence of this character most fre-

quently mentioned in criminal law books is

what is termed solicitation of chastity. The
asking a person to conunit. adultery or forni-

cation of itself is not an indictable offence;

Salk. 382; 2 Chitty, Pr. 478; Smith v. Com.,
54 Pa. 209, 93 Am. Dec. 686 ; contra. State v.

Avery, 7 Conn. 267, 18 Am. Dec. 105 ; Bish. N.
Cr. L. § 768. The distinction is sharply
drawn by the Pennsylvania case and the

Connecticut case. In the latter, solicitation

to commit adultery, which was a statutory

felony, was held indictable. In the former
where the offence was a misdemeanor, it

was not See also Whart Cr. L., 9th ed. §

179, and a criticism thereon in Com. v. Ran-
dolph, 146 Pa. 83, 23 Atl. 388, 28 Am. St. Rep.
782. If both are punishable for adultery,

solicitation to adultery may be a common
law offence; otherwise if there is a mere
invitation; Whart Cr. L. § 2085. In Eng-
land, the bare solicitation of chastity was
punishable in the ecclesiastical courts; 2
Chitty, Pr. 478. See 2 Ld. Raym. 809; Bish.

Cr. Law § 767.

The civil law punished arbitrarily the per-

son who solicited the chastity of another;
Dig. 47. 11. 1.

The solicitation of a bribe is not an at-

tempt to receive a bribe ; State v. Bowles, 70
Kan. 821, 79 Pac. 726, 69 L. R. A. 176. See
note in 25 L. R. A. 434.

The term solicitation is also used in connection
with other offences, as, solicitation to larceny, sod-
onay, bribery, threatening notice. 1 Bish. Cr. L. §

767. Under the stat. of 24 & 25 Vict. c. 100, § 4, who-
ever shall solicit any one to murder any other per-
son, shall be guilty ot a misdemeanor. Under this
act the editor of a German paper in Ijondon was
indicted and found guilty, for having published an
article commending the assassination of the em-
peror of Eussia; 7,Q. B. Div. 244; 1 Bish. Cr. L.
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768a. fiolioltation and an offer of money to commit
murder, meet the test of a common-law crime (see
Misdemeanor), constituting an act done, a step in

the direction of that c^ime ; Com. v. Randolph, 146

Pa. 83, 23 Atl. 388, 28 Am. St. Rep. 782. On an indict-
ment for solicitation to commit arson, evidence that
the prisoner solicited other parties to burn the
same building is admissible; Oom. v. Hutchinson,
19 Pa. Co. Ct. Rep. 360.

SOLICITOR. A person whose business is

to be emisloyed in the care and management
of suits depending in courts of chancery.

Formerly, in England, they corresponded to

attorneys in common law practice. By the

Judicature Act, 1873, all solicitors, attorneys

and proctors are to be called solicitors of

the supreme court. They are stringently reg-

ulated by various acts. They are required

to pass an entrance examination before the

Law Society, which hears applications to

strike them off the roll. A solicitor must be

a British subject, who has served as a clerk

to a practicing solicitor under binding ar-

ticles from three tO' five years, passed various

examinations and entered on the roll of

solicitors by the Law Society. But a bar-

rister of not less than five years standing
may have himself disbarred and become a
solicitor without examination except the final

examination.
After his name is on the roll, he must an-

nually take out a certificate duly stamped.

The certificate of a country solicitor does not

enable him to practice in town; hence near-

ly every country solicitor employs a London
solicitor as his town agent.

In the High Court of Justice, in the Court
of Appeal and in the House of Lords, and be-

fore the Judicial Committee of Privy Coun-
cil, a barrister must be emplo.ved, as well as

a solicitor; but a solicitor can plead before

justices or any magistrate, sherlfC's court,

a coroner, revising barrister, ecclesiastical

courts, in every county court, etc., courts of

petty sessions, and at chambers in the High
Court, but not m the mayor's court of Lon-

don, and in the -court of quarter sessions only

for those counties for which no bar regularly

attends. No person who Is not a solicitor

can act as one or sue out any proceeding or

defend any action.

A solicitor has very extensive authority, es-

pecially in litigious matters, but in other

matters is more restricted. His charges are

fixed by law. He must first deliver a bill of

costs and ordinarily wait a full calendar

month before he can bring suit for it. A so-

licitor may not receive anything beyond his

regular charges; [1895] 2 Q. B. 679. Any
gift would be presumed to be the result of un-

due influence, but the presumption may be

rebutted. By recent acts solicitors are per-

mitted to act as proctors in all ecclesiastical

courts, and proctors are not now a separate

profession; Odger, C. L. 1431. He may be-

come an English barrister after five years

consecutive practice. To do so he must en-

ter at one of the Inns of Court and at the

end of twelve months pass the bar examina-
tion.

SOLICITOR-GENERAL. The solicitor-

general of the United States is appointed by
the president to assist the attorney-general

in the performance of his duties, and in case

of a vacancy in the office of attorney-general,

or of his absence or disability, has the power
to exercise all the duties of that office. Ex-
cept when the attorney-general in particular

cases otherwise directs, he and the solicitor-

general argue cases in the supreme court in

which the United States is Interested. R. S.

§§ 347, 359. Where the solicitor-general sign-

ed a- commission as Acting Attorney-General
and not as Solicitor-General, it was held im-

material ; U. S. V. Twining, 132 Fed. 129.

In English Law. A law .officer of the crown,
appointed by patent during the royal pleas-

ure, who assists the attorney-general in man-
aging the law business of the crown. Selden

1. 6. 7. He is first in right of preaudience

;

3 Sharsw. Bl. Com. 28, n. (a), n. 9; Encyc.

Brit. The first was Sir Francis North, after-

wards Lord Keeper under Charles II.

SOLICITOR OF THE SUPREME COURT.
The solicitors before the supreme courts, in

Scotland, are a body of solictors entitled to

practice in the court of session, etc. Their
charter of Incorporation bears date August
10, 1797.

SOLICITOR OF THE TREASURY. The
title of one of the officers of the United
States, created by the act of May 29, 1830;

he is appointed by the president, by and with
the advice and consent, of the senate, and is

under the supervision of the department of

justice. R. S. i 349.

SOLIDO, IN. See In SouDDM.

SOLITARY CONFINEMENT. In a general

sense, the separate confinement of a prisoner,

with only occasional access of any other per-

son, and that only at the discretion of the

jailer ; In a stricter sense, the complete isola-

tion of a prisoner from all human society,

and his confinement in a cell so arranged

that he has no direct intercourse with or

sight of any human being, aud no employ-

ment or instruction. See Medley, Petitioner,

134 U. S. 160, 10 Sup. Ct. 384, 33 L. Ed. 835,

where an ex post facto statute which added

to the punishment of death (in effect when
the crime was committed), the further punish-

ment of solitary confinement until execution,

was held void. The opinion by Miller, J.,

gives much historical information on the

subject

See Penitentiary ; Punishment.

SOLUTIO (Lat. release). In Civil Law.

Payment. By this term is understood every

species of discharge or liberation, which is

called satisfaction, and with which the cred-

itor is satisfied. Dig. 46. 3. 54; Code 8. 43.

17 ; Inst. 3. 30. This term has rather a ref-

erence to the substance of the obligation than
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to the numeration or counting of the money.
Dig. 50. 16. 176.

SOLUTIO INDEBITI (Lat.). In Civil Law.
The case where one has paid a debt, or done
an act or remitted a claim because he thought
that he was bound in law to do so, when he
was not. In such cases of mistake there is

an Implied obligation {quasi ex contractu) to

pay back the money, etc. ; Poll. Gontr. 439

;

Mackeldey, Civ; Law § 458.

SOLVENCY. The state of a person who Is

able to pay all Ms debts: as also such at-

titude of his property as that it may be

reached and subjected by process of law,

without his consent, to the payment of such
debts. Mitchell v. Bradstreet Co., 116 Mo.
226, 22 S. W. 358, 724, 20 L. R. A. 138, 38 Am.
St. Rep. 592 ; Thompson v. Thompson, 4
Gush. (Mass.) 127. The opposite of insol-

vency (g. v.).

SOLVENDUIVI IN FUTURO (Lat). To be
paid in the future. Used of an indebtedness
which is said to be debitum in presenti (due

now) and solvendum in futuro (payable in the

future). An interest in an estate may be
rested in presenti, though it be solvendum in

futuro, enjoyable in the future.

SOLVENT. One who has sufficient to pay
his debts and all obligations. Dig. 50. 16.

114.

A person is solvent who owns property

enough and so situated that all his debts can
be collected from it by legal proceedings;

People V. Halsey, 58 Barb. (N. Y.) 547. But
other cases hold that to be solvent one must
be able to pay all his debts in the ordinary

course of trade. See 2 N. B. R. 149; State

V. Cadwell,' 79 la. 432, 44 N. W. 700. See
Insolvency.

SOLVERE (Lat. to unbind; to untie). To
release ; to pay ; solvere dioimus eum gut

fecit guod facere promisit. 1 Bouvier, Inst,

n. 807.

SOLVIT AD DIEM (Lat. he paid at the

day). The name of a plea to an action on a
bond, or other obligation to pay money, by
which the defendant pleads that he paid the

money on the day it was due. See 1 Stra.

652; Rep. *emp. Hardw. 133; Comyns, Dig.

Pleader (2 W. 29).

This plea ought to conclude with an aver-

ment,, and not to the country; 1 Sid. 215;
Jackson v. Louw, 12 Johns. (N. T.) 253.

SOLVIT POST DIEM (Lat. he paid after

the day). The name of a special plea in bar

to an action of debt on a bond, by which the

defendant asserts that he paid the money
after the day it became due. 1 Chitty, PI.

480, 555.

SOMNAMBULISM (Lat. somnium, sleep;

anibulo, to walk). Sleep-walking.

The mental conaition in this affection Is not very
unlike that of dreaming. Many of their phenomena
are the same ; and the former differs from the lat-

ter . chiefly in the larger number .of the functions in-

volved in the abnormal process. In addition to the

mental activity common to both, the somnambulist
enjoys the use of his senses in some degree, and the

power of locomotion. He is thereby enabled to per-

form manual operations as well, frequently, as in

his waking state. Usually, however, the action of

the senses is more or less imperfect, many of the

impressions being incorrectly or not at all perceived.

The person walks against a wall, or stumbles over

an object in his path ; he mistakes some projections

for a horse, strides across it, and Imagines himself

to be riding ; he hears the faintest sound connected

with what he is doing, while the voices of persons

near him, and even the blast of a trumpet, are en-

tirely unnoticed. For the most part, the operations

of the somnambulist consist in getting up while
asleep, groping about in the dark, endeavoring to

make his way out of the house through doors or

windows, making some inarticulate sounds, perhaps,
and all the while unconscious of persons or things
around him. The power of the perceptive faculties,

as well as that of the senses, is sometimes increas-

ed in a wonderful degree.
The somnambulist always awakes suddenly, and

has but a faint conception, if any, of what he has
been thinking and doing. If conscious of anything,
it is of an unpleasant dream imperfectly remem-
bered. This fact, not being generally known, will
often enable us to detect simulated somnambulism.
If the person on waking continues the same train of
thought and pursues the same plans and purposes
which he did while asleep, there can be no doubt
that he is feigning the affection. When a real som-
nambulist, for some criminal purpose, undertakes
to simulate a paroxysm, he is not at all likely to
imitate one of his own previous paroxysms, for the
simple reason that he knows l«ss than others how
he appeared while in them. If, therefore, somnam-
bulism is alleged in any given case, with no other
proof than the occurrence of former paroxisms un-
questionably genuine, it must be viewed with suspi-
cion if the character of the alleged paroxysm differs
materially from that of the genuine ones. In one
way or another, a case of simulation would gener-
ally be detected by means of a close and intelligent
scrutiny, so difficult is it to Imitate that mixture of
consciousness and unconsciousness, of dull and
sharp perceptions, which somnambulism presents.
The history of the individual may throw some light
on the matter. If he has had an opportunity of
witnessing the movements of a somnambulist in
the course of his life, this fact alone would rouse
suspicion, which would be greatly Increased If the
alleged paroxysm presented many traits like those
of the paroxysms previously witnessed.

The legal consequences of somnambulism
should be precisely those of Insanity, which
It so nearly resembles. The party should be
exempt from punishment for his criminal
acts, and be held amenable in damages for
torts and trespasses. Somnambulism, though
possibly not technical insanity, will some-
times have the same effect as excusing crime;
Fain v. Com., 78 Ky. 183, 39 Am. Rep. 213

;

1 Bish. N. Gr. L. § 395 ; "simply because the
person committing it would not know what
he was doing;" Stephen, J., In 23 Q. B. D.
168. The only possible exceptions to this

principle are to be found In those cases where
the somnambulist, by meditating long on a
criminal act while awake, is thereby led to

commit it in his next paroxysm. HofCbauer
contends that, such being generally the fact,

too much Indulgence ought not to be shown
to the criminal acts of the somnambulist.
Die Psychologie, etc., c. 4, art. 2. But sure-

ly this is a rather refined and hazardous
speculation, and seems like punishing men
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solely for- bad intentions,—because the acts,

thougb ostensibly the ground of punishment,
are actually those of a person deprived of

his reason. The truth is, however, that

criminal acts have been committed in a state

of somnambulism by persons of irreproacha-

ble character. Tayl. Med. Jur. 744. See

Gray, Med. Jur. 265 ; Whart. & S. Med. Jur.

§ 492; Rush on the Mind 302 ; 18 Am. Journ.

of Ins. 236. Tirrell's Case, Mass.

SON. An immediate male descendant. In
its technical meaning in devises, this is a
word of purchase; but the testator may
make it a word of descent. Sometimes it is

extended to more remote descendants. 2 Des.

123, n.

SON ASSAULT DEMESNE (L. Fr. his

own first assault). In Pleading. A form of a
plea to justify an assault and battery, by

which the defendant asserts that the plaintiff

committed an assault upon him and the de-

fendant merely defended himself.

When the plea is supported by evidence, it

is a sufficient justification, unless the retalia-

tion by the defendant were excessive and
bore no proportion to the necessity or to the

provocation received ; 1 East, PI. Cr. 406

;

Scribner v. Beach, 4 Denio (N. Y.) 448, 47 Am.
Dec. 265.

SON-IN-LAW. The husband of one's

daughter.

SOON. Within a reasonable time. San-
ford V. Shepard, 14 Kan. 232.

SORCERY. It was punished in England
like witchcraft, which see.

SORS (Lat). rn Civil Law. A lot;

chance ; fortune. Oalvinus, Lex. ; Ainsworth,
Diet. Sort. Kind.. The little scroll on which
the thing to be drawn by, lot was written.

Carpentier, Gloss. A principal or capital

sum: e. g. the capital of a partnership. Oal-

vinus, liCX.

In Old' English Law. A principal lent on
interest, as distinguished from the interest

itself. Pryn. Collect, p. 161 ; Cowell.

S R T I T 1 . A casting of lots. Sortitio ju-

dicum, a drawing of judges, on criminal

trials, similar to the modern practice of

drawing a jury. 3 Bla. Com. 366.

SOUL SCOT. A mortuary, or customary
gift due ministers, in many parishes of Eng-

land, on the death of parishioners. It was
originally voluntary and intended as amends
for ecclesiastical dues neglected to be paid

in the lifetime. 2 Sharsw. Bla. Com. *425.

It was called in King Canute's laws sym-
iolum amimm; it was the second best chat-

tel ; the heriot or best goods went to the lord.

It was brought to the churcli with the corpse,

and was called a corpse-present.

SOUND MIND. That state of a man's

mind which is adequate to reason and comes

to a judgment upon ordinary subjects like

other rational men. 2 Hamilton, Syst. Leg.

Med. 28.

The law presumes that every person who
has acquired his full age is of sound mind,
and, consequently, competent to make con-

tracts and perform all his pivil duties ; and
he who asserts to the contrary must prove
the affirmation of his position by explicit evi-

dence, and not by conjectural proof; 2 Hagg.
Eccl. 434; 3 Add. Eccl. 86; Boyd v. Eby, 8

Watts (Pa.) 66; Ray, Med. Jur. § 92; 3
Curt. Eccl. 671.

SOUND MIND AND MEMORY. This
phrase does not mean a mind without a flaw,

or a memory without a fault. In re Blair,

16 N. X. Supp. 874. See Wmu.

SOUNDING IN DAMAGES. When an ac-

tion is brought, not for the recovery of lands,

goods, or sums of money (as is the case in

real or mixed actions or the personal action

of debt or detinue), but for damages only,

as in covenant, trespass, etc., the action is

said to be sounding in damages. Steph. PI.

126.

SOUNDNESS. General health; freedom
from any permanent diseascj 1 Carr. & M.
291. To create unsoundness, it is requisite

that the animal should not be useful for the

purpose for which he is bought, and that in-

ability to be so useful should arise from dis-

ease or accident. 2 Mood. & R. 113, 137 ; 9

M. & W. 670.

In the sale Of animals they are sometimes
warranted by the seller to be sound ; and it

becomes important to ascertain what is

soundness. Horses affected by roaring; a

temporary lameness, which rendered the

horse less fit for service; 4 Camp. 271; but

see 2 Esp. Cas. 573 ; a cough, unless proved

to be of a temporary nature ; 2 Chitty, Bail.

245, 416 ; and a nerved horse ; Ry. & M. 290

:

have been held to be unsound. But crib-bit-

ing is not a breach of a general warranty of

soundness; Holt, Cas. 630; but see Wash-
burn V. Ouddlhy, 8 Gray (Mass.) 430 ; Walk-
er V. Hoisington, 43 Vt 608. The true test

is whether the defect complained of renders

the horse less than reasonably fit for pres-

ent use; 9 M. & W. 668. See Oliph.; Han-

over on Horses; Benj. Sales § 619.

An action on the case is the proper remedy
for a verbal warrant of soundness ; 1 H. Bla.

17 ; 9 B. & C. 259 ; Bac. Abr. Action 6n the

Case (B).

See Sam;; Wareantt.

SOURCES OF THE LAW. The authority

from which the laws derive their force. A
term used to include all the reliable testimo-

nials of what constitutes the law.

The power of making all laws Is in the people or

their representatives, and none can have any force

whatever which are derived fronl any other source.

But it Is not required that the legislator shall ex-

pressly pass upon all liws, and give the sanction ol

liis seal, before they can have life or existence. The
laws are, therefore, such as have received an ex-
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press sanction, and such as derive their force and
effect from implication.

The express laws are—first, the constitution ot the
United States ; secondly, the treaties made with
foreign powers ; thisflly, the acts of congress

;

fourthly, the constitutions of the respective states

;

fifthly, the laws made by the several state legisla-

tures ; sixthly, the laws made by inferior legislative

bodies, such as the councils of municipal corpora-
tions, and the general rules made by the courts.

The constitutions of the respective states, if not
opposed to the provisions of the constitution of the
United States, are of binding force in the states re-

spectively ; and no act of the state legislature has
any force which is made in contravention of the
state constitution.

The laws of the several states constitutionally
made hy the state legislatures have full and com-
plete authority in the respective states.

Laws are frequently made by inferior legislative
bodies which are authorized by the legislature:
such are the municipal councils of cities or bor-
oughs. Their laws are generally known by the
name of ordinances, and when lawfully ordained
they are binding on the people. The courts, per-
haps by a necessary usurpation, have been In the
practice of making general rules and orders, which
sometimes affect suitors and parties as much as the
most regular laws enacted by congress. These ap-
ply to all future cases. There are also rules made
in particular cases as they arise; but these are
rather decrees or judgments than laws.

The tacit laws, which derive their authority from
the consent of the people without any legislative en-
actment, may be subdivided into,

—

The common laWj which is derived from two
sources, the common law of England, and the prac-
tice and decisions of our own courts. In some
states it has been enacted that the common law of
England shall be the law, except where the same is

inconsistent with our constitutions and laws. See
Law.
Customs which have been generally adopted by

the people havjB the force of law.
The principles of Roman law. See Civn, Law.
The Canon law, which was adopted by the eccle-

siastical courts, figures in our laws respecting mar-
riage, divorces, wills and testaments, executors and
administrators, and many other subjects.

The jurisprudencef or decisions of the various
courts,' have contril^uted their full share of what
makes the law. These decisions are made by fol-

lowing precedents, by borrowing from the sources
already mentioned, and sometimes by the less ex-
cusable disposition of the judges to legislate on the
bench.
The monument where the common law is to be

found are the records, reports of cases adjudicated
by the courts, and the treatises of learned men.
The books of reports are the best proof of what is

the common law ; but, owing to the diflBculty of
finding out' any systematic arrangement, recourse
is had to treatises upon the various branches of the
law. The records, owing to their being kept in one
particular place and therefore not generally acces-
sible, are seldom used.
"Laws derive their authority from possession and

use : 'tis dangerous to trace them back to their
beginning ; they grow great and ennoble them-
selves, like our rivers, by running ; follow them
upward to their source, 'tis but a little spring,
scarce discernible, that swells thus and thus fortifies
itself by growing old. Do but consult the ancient
considerations that gave the first motion to this
famous torrent, so full of dignity, awe, and rever-
ence : you will find them so light and weak that it

is no wonder if . these people, who weigh and re-
duce everything to reason, and who admit nothing
by authority or upon trust, have their judgments
very remote and differing from those of the public."
Montaigne, Essays, II, ch. xii.

See Law ; Precedent ; Jtjdge-Madb Law ; Judi-
cial Power ; Legislative Power ; Stase Decisis ;

Constitutional; Treaty; Statute; Common
Law; Civil Law; Prize Court; Intehnauonal

Law; Roman-Dutch Law; Gray, Nature and

Sources of the Law.

SOUS SEING PRIV^. In Loursiana. An
act or contract evidenced by writing under

the private signature of the parties to it.

The term is used in opposition to the authen-

tic act, which is an agreement entered into

in the presence of a notary or other public

officer.

SOUTH CAROLINA. One of the original

thirteen United States.

This state was originally part of the British prov-

ince of Carolina, then comprehending both North

Carolina and South Carolina. That province was
granted by Charles II., by charter issued to eight

lord proprietors, in 1663, and amended in 1665 so as

to extend it between twenty-nine and thirty-six de-

grees thirty minutes, north latitude, drawn from
the Atlantic to the Pacific ocean. The first perma-
nent settlement, in South Carolina was effected in

1670 by emigrants from England who landed at

Beaufort, then Port Royal, in the same year and
removed to the point on the river Ashley nearly

opposite the present site of Charleston ; but, aban-
doning this position, they again removed, in 1680, to

Oyster Point, at the confluence of the Ashley and
Cooper, where they founded Charleston.

In 1719, the colonial legislature disowned the

proprietary government and threw the colony into

the hands of the king, who, accordingly, assumed
the control of it, but not until 1729 was the charter

surrendered. In that year the shares of seven out

of the eight lords proprietors were ceded. The
eighth share, which belonged to the family of Lord
Granville, formerly Cartaret, was retained, and laid
off in North Carolina,—which was about the same
time finally divided from South Carolina.

In 1732, that part of South Carolina lying west of

the river Savannah was granted by the crown to the

Georgia Company, under Oglethorpe. Thus South
Carolina was reduced in extent, and, in consequence
of subsequent arrangements, made with Georgia in

1787 in the treaty of Beaufort, and with North Caro-
lina in the early part of the present century, the
present boundaries were established.

On March 26, 1776, the first constitution was adopt-
ed,—the earliest it Is believed, of the American con-
stitutions. This constitution was replaced in 1778 by
another, and that in 1790 by yet another. Some
amendments were made in 1808, 1810, 1816, 1828, and
1B34. In 1865 a new constitution was adopted. This
in its time was succeeded by that of 1868, which was
amended in 1873 and 1876. The present constitution
of the state was adopted Dec. 4, 1895.

SOUTH DAKOTA. One of the states of

the United States.

It was admitted to the Union under the act of

Feb. 22, 1889, which included also North Dakota,
Montana, and Washington, which together constitut-

ed the territories of Dakota, Montana, and Wash-
ington. The constitution was amended, in 1913, by
providing for a new primary law, for equal suffrage,

for the organization of irrigation districts, and for
the initiative and referendum. See North Dakota.

SOVEREIGN. A person, body, or state in

which Independent and supreme authority is

vested.

A chief ruler with supreme power ; a king
or other ruler with limited power.
The term is used to express, not merely

the chief ruler or executive, but the state

itself as an entity In which is vested the at-

tributes of sovereignty. Thus it is usual to

speak of the United States or one of the

states as the sovereign.

The sovereign, whether the term be used
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with respect to a state or to the chief ruler

of one, is accorded an immunity from suit in

courts of justice. This doctrine obtains both
in England and in this country.

An action is not maintainable against a

foreign sovereign; 44 L. T. Rep. N. S. 199;

[1894] 1 Q. B. 149; 2 H. I>. Cas. 1. Courts of

England will take judicial notice of the sta-

tus of a foreign sovereign and will not take

jurisdiction over him, unless he voluntarily

submits to it; [1894] 1 Q. B. 149. This doc-

trine is applied in this country; Hatch v.

Baez, 7 Hun (N. T.) 596 ; Sharp's Rifle Mfg.
Co. V. Rowan, 34 Conn. 329, 91 Am. Dec. 728.

A state cannot sue the United States with-

out its consent ; Kansas v. U. S., 204 U. S.

331, 27 Sup. Ct. 388, 51 L. Ed. 510.

"A sovereign is exempt from suit, not be-

cause of any formal conception or obsolete

theory, but on the logical and practical ground

that there can be no legal right against the

authority which makes the law on which the

right depends ;" and a territory of the United
States, while not sovereign in the full sense

of the word, is such so far as exemption from
suit is concerned, because it may originate

and change at will the law of contract and
property, from which persons within the ju-

risdiction derive their rights; Kawananakoa
V. Polyblank, 205 U. S. 349, 27 Sup. Ct. 526, 51
L. Ed. 834.

A sovereign is not subject to the jurisdic-

tion of another country, though traveling

there under an assumecj name; [1894] 1 Q. B
149 ; he may consent to the jurisdiction, or

he may himself bring suit; L. R. 2 Ch. 582;

and if he sues, he submits to whatever is in-

cident to that proceeding; 3 T. & C. 594.

It Is a general rule that the sovereign can-

not be sued in his own court without his con-

sent, and this was so from the days of Brac-

ton, nor could a feudal lord; 3 Holdsw. Hist.

B. Ii. 311; and hence no direct judgment can
be rendered against him therein for costs, ex-

cept in the manner and on the condition he has
prescribed; State v. Lazarus, 40 La. Ann. 856,

5 South. 289; The Antelope, 12 Wheat. (U. S.)

549, 6 L. Ed. 723; U. S. v. Ringgold, 8 Pet.

(U. S.) 163, 8 L. Ed. 899. And in 2 St. Tr.

320, when counsel for the king of Spain asked
for costs, Lyndhurst, C, said: "We will not
disparage the dignity of the king of Spain by
giving him costs." While a sovereign is thus
exempt from being made defendant in a suit,

he may himself submit to the jurisdiction of

a domestic or foreign court by bringing suit.

While a foreign sovereign may sue to enforce

a juristic right, it is otherwise where it seeks

aid in maintaining its authority; Moore, Act
of State 148.

"

A foreign sovereign can bring a civil suit

in the courts of the United States; King of

Spain V. Oliver, 2 Wash. C. C. 431, Fed. Cas.

No. 7,814; The Sapphire, 11 Wall. (U. S.) 164,

20 L. Ed. 127, where many cases are cited

;

and such a suit does not abate by a change

in the person of the sovereign, as the change
may be suggested on the record; id. And a
suit on behalf of a sovereign may be insti-

tuted by his proper official representative in

charge of the business. There is no such rule

as that the monarch or other titular head of

a foreign state is the only person who can
sue in respect to the public property or inter-

est of that state; [1902] A. C. 524, where it

was held that the Spanish minister of marine
for the time being could sue a Scottish ship

building company for damages for non-de-

livery of a warship, under a contract which
was executed by his predecessor in ofi\ce, on
behalf of the Spanish government. When a

sovereign waives his immunity so far as to

become a suitor, he subjects himself to some
extent to judicial control. The principle is

said to be that the sovereign who brings suit

would seem to submit to the jurisdiction of

the court as though he were an Individual, so

far as that no well-recognized prerogative of

sovereignty is infringed without hiS express

consent; 1 01. & Fin. 333.

"When a foreign sovereign comes into court

for the purpose of obtaining a remedy, then,

by way of defence to that proceeding (by

counter-claim, if necessary), to the extent of

defeating that claim, the person sued may file

a cross claim . ,
. for the purpose of en-

abling complete justice to be done between

them;" 29 W. R. 125, per James, L. J. In

England where a foreign sovereign brought

suit to restrain defendants from, using funds

in theiT hands for certain purposes, and the

latter set up a claim for damages, it was
held that, while, by suing in England, he

submitted to the jurisdiction for the purpose

of allowing discovery in aid of the defendant,

he did not thereby submit to what was in its

real nature a cross action; [1898] 1 Ch. 190.

The rule that a tort can be ratified so as to

make an act done by a servant in the course

of the principal's business and purporting to

be done in his name his tort, and exonerate

the servant, is applied to a greater or less ex-

tent when the master is the sovereign; O'Reil-

ly de Camara v. Brooke, 209 U. S. 45, 28 Sup.

Ct. 439, 52 L. Ed. 676.

A prerogative which is undoubtedly to be

recognized is the immunity from an affirma-

tive judgment, against him; People v. Deuni-

son, 84 N. Y. 272; U. S. v. Hooe, 3 Cra. (U.

S.) 73, 2 L. Ed. 370.

Where the United States had libelled a

vessel for injuries caused by a collision with

a government vessel, a cross libel could not

be entertained; Bowker v. U. S., 105 Fed;

398; but this case is criticised in 15 Harv. L.

Rev. 59, where it is suggested that the same
principle should be applied as in the case of

individuals, where fault is shown in both

parties, and that a proper exercise of the dis-

cretion of the court would have been to stay

the original proceedings until tlie United'

States should consent to the filing of the cross
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libel, or, if both were at fault, the judgment
should be entered only upon condition of pay-

ment of a proper contribution to the defend-

ants, which was the proceeding followed in

3 Wm. Rob. 38. i

The doctrine of inviolability extends to

securing immunity from lien on government
property which would disturb the govern-

ment's possession; Briggs v. Light-Boat, 11

Allen (Mass.) 157; 89 L. T. 374. Where en-

forcement of a Hen has been permitted, it has
apparently not been remembered that there

is a difference between its existence and its

enforcement; The Revenue Cutter No. 1,

Brown, Adm. 76, Fed. Cas. No. 11,713. The
United States courts had no jurisdiction over

a public armed vessel in the service of a
sovereign at peace with us; U. S. v. Goodwin,
7 Cra. (U. S.) 110, 3 L. Ed. 284. Similar cases

were decided in England with respect to a
warship of the United States; L. R. 4 P. D.
39; and one owned by the Roumanian govern-

ment and employed for public purposes in

connection with national railways in that

country; L. R. 16 P. D. 270. On the same
principle a court cannot, by proceedings m
rem, dispose of a fund belonging to a foreign

government in the hands of agents residing

within its jurisdiction; Leavitt v. Dabney, 37
How. Pr. (N. Y.) 264; nor compel the defend-

ants, who held the proceeds of merchandise
shipped by a foreign government, to apply

the same, pursuant to a contract of hypothe-
cation, to a loan contracted by that govern-

ment; L. R. 8 Eq. 198. But the general prin-

ciple of immunity would not prevent the join-

der of a foreign state with other defendants

for the purpose of giving it an opportunity

to appear and thus enable the court to decide

more Intelligently with respect to the de-

mands against the other defendants; Man-
ning V. Nicaragua, 14 How. Pr. (N. T.) 517;

and where a foreign government had made a

contract in England and lodged money in the

hands of an agent there for the payment of

what would become due under the contract,

the court would not refuse relief to the con-

tractor because the contract was with a for-

eign government, nor because it did not ap-

pear in the cause;. L. R. 7 Ch. 550.

This immunity has not always been observ-

ed as to property of the United States. It

has been subjected to a carrier's Uen for

freight; Union Pac. R. Co. v. U. S., 2 Wyo.
170; and a lien for salvage; The Davis, 10

Wall. (U. S.) 15, 19 L. Ed. 875 (though it

could not be enforced by a suit against the

United States); alid such a lien was allowed

on the cargo of a vessel carrying United States

mails, but there was no allowance for the

mails, as they could not be sold for salvage;

The Merchant, 4 Adm. Rec. 544, Fed. Cas. No.

9,435; nor made to contribute for general

average; U. S. v. Wilder, 3 Gumn. 308, Fed.

Cas. No. 16,694; and this has been said to

have always been the law In England; 1

Pars. Mar. h. 324; contrai an Innkeeper was

held indictable for obstructing the passage

of the mails by detaining the coach horses

under a claim of an Innkeeper's lien; U. S.

V. Barney, 3 Hughes 545, Fed. Cas. No. 14,-

525. If, however, to recover the property

which' has been taken from its possession,

the government resorts to the process of the

courts to regain it, it would seem to be a

waiver of the exemption; The Siren, 7 Wall-

(U. S.) 152, 19 L. Ed. 129.

Interesting questions respecting the invio-

lability of a sovereign with respect to suits

have arisen in the British colonies in the case

of state-owned railroads. In Victoria the

railroads were vested in a board of land and

works, an incorporated governmental depart-

ment, and, in an action for negligence, it was
contended that the board was a mere trus-

tee for the crown and no more liable to suit

than the crown itself, but It was held that as

incorporated trustees to whom was intrusted

certain property, with which they were
transacting the business of carriers. It was
no part of the government service. They
were held subject to all the ordinary liabili-

ties of companies engaged in similar busi-

ness; 4 Vict. L. Rep. 440; 7 Vict. L. Rep.

461 (L). Where, however, the railroad is

vested in the crown itself, the nature of the

undertaking is immaterial ; 8 Can. 1 ; 7 Can.

216. In an American case, where the suit

was against an incorporated railway in Can-
ada, owned and operated by the British

crown, for damages for personal injuries re-

ceived within his dominions. It was held that

the court had no jurisdiction; Mason v. Ry.
Co., 197 Mass. 349, 83 N. E. 876, 16 L. R. A.

(N. S.) 276, and note, 125 Am. St Rep. 371,

14 Ann. Cas. 574.

Where suit was brought against the post-

master-general In connection with the man-
agement of the telegraph business, it was
contended that his management of it was a
branch of the public service' and an essen-

tial part of government, as had been held In

2 Cowp. 765 ; but in a later case it was con-

sidered that the undertaking of the tele-

graph companies transferred to him was con-

nected with no new purpose or object of a
substantive kind, but merely new instruments
for the accomplishment of the purpose which
belonged to the business in the past; [1906]

1 K. B. 178. Where the public works com-
missioners had been incorporated, it was held
by Phllllmore, J., that that body was liable

to be sued on its contracts ; [1901] 2 K. B.

781 ; but the commissioners were held by the

Exchequer Chamber to be exempt from the
payment of rates ; L. R. 3 Q. B. 677 ; and, by
the Court of Appeals, as not entitled to the

crown's Immunity from the payment of costs

;

31 Ch. Div. 621. So a board of guardians,

who were managers of insane asylums un-

der the local government board, were held
not responsible for the negligence of officers

in the treatment of patients ; [1878] 2 L. R.
Ir. 42; and a similar decision as to the uou-
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liability of local authorities, charged with
the duty of appointing officers to administer
functions of a general public nature, was
made In [1905] 2 K. B. 338. This decision

was put by Wills, J., on a broad ground in

the line of the American doctrine of non-

liability of a municipal' corporation for il-

legal action of its police, as laid down in But-
trick V. Lowell, 1 Allen (Mass.) 172, 79 Am.
Dec. 721, and, generally, for whatever may
result from the exercise by such corporation

Df merely governmental functions, in Hill v.

Boston, 122 Mass. 344, 23 Am. Rep. 332. In

the High Court of Australia it was held that

an action would not lie' against the Tasma-
nian government, qua employer, for the il-

legal action of a constable in the execution

of his duty as a peace officer, notwithstand-

ing that the state was suable in tort and the

policeman was a servant and exclusively cour

trolled by the central government ; [1906]. 3

Commonwealth L. R. 969. See an article on
"Ldability for Acts of Public Servants," by
W. H. Moore, in 23 L. Q. R. 12. As to the

doctrine followed in this country as to the

non-liabUity for the action of public servants

in the performance of public or governmental
duties, see Municipal Oorpoeations. And
see, generally. Sovereignty; State; Unit-
ed States of Ameeica.

In- English Law. A gold coin of Great
Britain, of the value of a pound sterling.

SOVEREIGN POWER. In the House of

Commons, in cjonsidering the Petition of

Right, when the Lords had proposed to

"leave entire" the King's sovereign power,

Pym refused to speak to the question, say-

ing that he knew not what it was. He knew
how to add sovereignty to the King's person,

but not to his power. Coke said: "I know
that prerogative is part of the law ; but 'sov-

ereign power" is no parliamentary word;
should we now add it we would weaken the

foundations of law and then the building

must needs fall." See Taswell-Langmead,
Eng. Const. Hist. 428.

SOVEREIGN STATE. One which governs

itself independently of any foreign power.

See SovEKEiGNTT ; State.

SOVEREIGNTY. The union and exercise

of all human power possessed in a state : it

is a combination of all power ; it is the pow-
er to do everything in a state without ac-

countability,—to make laws, to execute and
to apply them, to impose and collect taxes and
levy contributions, to make war or peace, to

form treaties of alliance or of commerce with
foreign nations, and the like. Story, Const. §

207. ,

The artificial soul of that artificial body,

the state. Spencer.

As long as it is accurately employed . . .

it is a merely legal conception and means
simply the power, of law-making unrestricted

by any le^al limit. But it is sometimes em-

ployed in a political rather than a legal sense.

Dicey, Engl. Constitution.

Abstractly, sovereignty resides in the body
of the nation and belongs to the people. But
these powers are generalls exercised by dele-

gation.

When analyzed, sovereignty is naturally

divided into three great powers: namely,
the legislative, the executive, and the judi-

ciary; the first is the power to make new
laws and to collect and repeal the old; the
second is the power to execute the laws,

both at home and abroad ; and the last is

the power to apply the laws to particular

facts, to judge the disputes which arise

among the citizens, and to punish crimes.

See Executive Powee ; Legislative Poweb ;

Judicial Powee.
Strictly speaking, in our republican forms

of government the absolute sovereignty of
the nation is in the people of the nation;

and the residuary sovereignty of each state,

not granted to any of its public function-

aries, is in the people of the state ; Chisholm
V. Georgia, 2 Dall. (U. S.) 471, 1 L. Ed. 440.

In international law a state Is considered

sovereign when it is organized for political

purposes and permanently occupies a .fixed

territory. It must have an organized gov-

ernment capable of enforcing law and be
free from all external control. A wander-
ing tribe of savages, or nomads, or people
united merely for commercial purposes or
under control of another state cannot be
considered as a sovereign state. Until a

stfite becomes sovereign in the sense above
described, it is not subject to international

law. The states of the American Union are

each, in a certain sense, sovereign in their do-

mestic concerns, but not in international law,

and Norway Is an instance of a community
not sovereign in international law because

bound in a union with Sweden. The fact of

sovereignty is usually established by general

recognition of other states, and, until such

recognition is universal, no community can
be considered as sovereign; Snow, Int Law
19. See INTEBNATIONAL LAW.
Every sovereign state is bound to respect

the independence of eveiy other sovereign

state, and the courts of one country will

not sit in judgment on the acts of the gov-

ernment of another, done within its own
territory. Underbill v. Hernandez, 168 U. S.

250, 18 Sup. Ct. 83, 42 L. Ed. 456.

"The transactions of independent states

between each other are governed by other

laws than those which municipal courts ad-

minister; such courts have neither the means
of deciding what is right, nor the power of

enforcing any decision which they may
make." 13 Moore, P. O. 75. And the same
is the case with their dealings with the sub-

jects of other states ; Pollock, Torts 105.

Public agents, military or civil, or foreign

governments, whether such, governments be

de jure or de facto, cannot be held responsi-
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ble In any courts of the United States for

things done in their own states In the exer-

cise of the sovereignty thereof, in pursuance
of the directions of their governments; Un-
derhUl v. Hernandez, 65 Fed. 577, 13 C. C. A.

51, 38 L. R. A. 405. The government of one
country will not sit in judgment on the
acts of the government of another country,

done within its own territory; Underbill v.

Hernandez, 168 U. S. 250, 18 Sup. Ct. 83, 42
L. Ed. 456.

Sovereignty means that the decree of the
sovereign makes law ; and foreign courts can-

not condemn the influences persuading the

sovereign to make the decree ; American Ba-
nana Co. V. United Fruit Co., 213 U. S. 347,

29 Sup. Ct. 511, 53 L. Ed. 826, 16 Ann. Oas.
1047.

The idea of sovereignty was not associated
in the Teutonic mind' with dominion over a
particular portion of the earth's surface; it

was distinctly personal or tribal; and so

was their conception of law. Taylor, Science
of Jurispr. 133.

See Sovereign; State.

SOWNE. A corruption of the French so«-
venu, remembered. Estreats that are sowne
are such as the sheriff may gather. Cowell.
See EsTEEATS.

SPADONES (Lat). In Civil Law. Those
who, on account of their temperament or
some accident they have suffered, are unable
to procreate. Inst. 1. 11. 9; Dig. 1. 7. 2. 1.

And see Impotence.

SPAIN. A constitutional monarchy, based
on the constitution of June 30, 1876. The
descent of the crswn is provided for, but if

the line runs out, the Cortez shall elect a
king. He has a body of responsible minis-
ters. Royal decrees must also be signed by
a- minister. The legislative power is vested
in a senate and chamber of deputies. The
former consists of: 1. The princjes, nobles
with an income of over 60,000 pesetas and
who are also grandees, captains-general of

the army, admirals of the navy, the patriarch

of the Indies, archbishops, cardinals and
other high officers. 2. Lrife members ap-

pointed by the sovereign. 3. Members elect-

ed, three each by 49 provinces and the rest

by academies, universities, dioceses and state

corporations. The number of the first and
second classes shall not exceed 180 and of the
third class the same number. The deputies
are elected by universal male suffrage, since

June 29, 1890.

The laws are founded on the Roman law,
the Gothic common law and the Code of 1501
(Leyes de Toro), now formulated in several

codes. See Code.

The supreme court sits at Madrid and
rules on points of law. There are 15 audien-

cias territoriales, or courts of appeal^ and
495 partidas judiciales, or courts of first in-

stance. See Encycl. Br.
j

SPARSIM (Lat.). Here and there; In a

scattered manner ; sparsely ; dispersedly.

For example, the plaintiff may recover the

place wasted, not only where the injury has

been total, but where trees growing sparsim

In a close are cut. Bac. Abr. Waste (M).

SPEAKER. The title of the presiding of-

ficer of the house of representatives of the

United States. The position is one of great

importance, as the speaker ' appoints the

standing committees of the house. The pre-

siding officer of either branch of the state

legislature generally is called the speaker.

See Hinds, Rules of the House of Repre-

sentatives.

Both houses of parliament are presided

over by a si)eaker. That of the House of

Lords is commonly the Lord Chancellor, or

Lord Keeper of the Great Seal, though the

latter office is practically merged in that of

Lord Chancellor. This is by prescription.

Or the appointment may be by royal commis-
sion. In the commons, he is elected by the

house, with the approval of the crown. He
holds over from one parliament to another,

without regard to the political complexion
of the majority of the house. He never
votes, except when the votes are equal, nor
debates, but when the house is in committee,
the speaker leaves the chair, and may then
address the committee. In the lords, if he
be a peer, he has a vote with the rest of the
house. See May, P. L. ch. 7. The first speak-

er of the house was In 1377.

See QtioEUM; Pbolooutoe; MacConochie,
Congressional . Committees ; FoUett, The
Speaker; 2 Steph. Com. 483.

SPEAKING DEMURRER. In Pleading.

One which alleges new matter in addition to

that contained in the bill as a cause for de-

murrer. 4 Bro. C. C. 254 ; 2 Ves. 83 ; Brooks
V. Gibbons, 4 Paige (N. T.) 374 ; Ramage v.

Towles, 85 Ala. 589, 5 South. 342.

SPEAKING WITH PROSECUTOR. A
kind of iftiparlance, allowed in English prac-
tice, where the court permits a defendant
convicted of a misdemeanor to speak with
the prosecutor before judgment is pronounc-
ed ; if the prosecutor declares himself satis-

fied, the court may inflict a trivial punish-
ment. It applies chiefly to offences affect-

ing the individual, as battery, etc. 4 Steph.
Com. 209.

SPECIAL. That which relates to a par-
ticular species or kind; opposed to general:
as, special verdict and general verdict ; spe-

cial imparlance and general imparlance;
special jury, or one selected for a particular

case, and general jury; special issue and
general issue, etc.

The meaning of special, as used in a con-

stitutional provision authorizing the legisla-

ture to confer jurisdiction in special cases,

has been the subject of much discussion in

the court of appeals of the state of New
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York. See Kundolf v. Thalheimer, 12 N. T.
593 ; Arnold v. Rees, 18 N. Y. 57.

SPECIAL ACCEPTANCE. The qualified

acceptance of a bill of exchange, as payable
at a particular place, and there only. Byles,

Bills 260. See Acceptance.

SPECIAL ACT. See Statute.

SPECIAL AGENT. One authorized to do
one or two special things. Ross, Cont. 44.

One appointed only for a particular purpose,

and vested with limited powers. Chit. Cont.

285; Gibson v. Hardware Co., 94 Ala. 346,

10 South. 304.

It is a general rule that he who is invest-

ed with a special authority must act with-

in the bounds of his authority, and he can-

not Bind his principal beyond what he is au-

thorized to do ; Munn v. Commission Co., 15

Johns. (N. Y.) 44, 8 Anf. Dec. 219. Story, Ag.

17. See Peinoipal and Agent.

SPECIAL ASSESSMENTS. They differ

from general taxation, in that they are made
upon the assumption that a portion of the

community is to be specially and peculiarly

beuefited in the enhanceirjent of the value of

property peculiarly situated as regards a.

contemplated expenditure of public funds.

Ittner v. Robinson, 35 Neb. 133, 52 N. W.
846.

SPECIAL ASSUMPSIT. An action of as-

sumpsit brought on a special contract, which
the plaintiff declares upon setting out its

particular language or its legal effect.

It is distinguished from a general assump-
sit, where the plaintiff, instead of setting out

the particular language or effect of the orig-

inal contract, declares as for a debt arising

out of the execution of the contract, where
that constitutes the debt. 3 Bouvier, Inst,

n. 3426.

SPECIAL BAIL. See Bah.; Bill of Mid-
dlesex. I

SPECIAL BAILIFF. A bound bailiff ((?. v.).

SPECIAL BASTARD. One whose parents
afterwards intermarry. 3 Bla. Com. 385.

SPECIAL CASE. See Case Stated.

SPECIAL COMMISSION. An extraordi-

nary commission of oyer and terminer and
gaol delivery, issued by the crown to the

judges when it is necessary that offences

should be Immediately tried and punished.

Whart Law Lex.

SPECIAL CONSTABLE. One who has been
appointed a constable for a particular occa-

sion, as in the case of an actual tumult or a

riot, or for the purpose of serving a particu-

lar process. .

SPECIAL COUNT. As opposed to the com-

mon counts. In pleading, a special count is a

statement of the actual facts of the particu-

lar case.

SPECIAL CUSTOM. A particular or local

custom. Bodfish v. Pox, 23 Me. 95, 39 Am.
Dec. 611. See Custom.

SPECIAL DAMAGES. See Measure of
Damages.

SPECIAL DEMURRER. See DEmrsBEB.

SPECIAL DEPOSIT. A deposit made of a
particular thing with the depositary: it is

distinguished from an irregular dieposit.

A deposit made v("ith the understanding

that the identical money deposited shall be

returned to the depositor. Mutual Accident

Ass'n V. Jacobs, 43 111. App. 340.

When a thing has been specially deposited

with a depositary, the title to it remains with

the depositor, and if it should be lost the loss

will fall upon him. When, on the contrary,

the deposit is irregular, as where money is

deposited in a bank, the title to which Is

transferred to the bank, it it be lost, the loss

will be borne by the bank. This will result

from the same principle: the loss will fall

in both instances, on the owner of the thing,

according to the rule res periit domino. See
Edw. Bailm. 48 ; Bailment.

SPECIAL ERRORS. Special pleas in error

are those which assign for error matters in

confession and avoidance, as a release of er-

rors, the act of limitations, and the lite, to

which the plaintiff in error may reply or de-

mur. See Plea.

SPECIAL EXAMINER. An examiner ap-

pointed by a court of equity in a particular

case. See Examinees in Chanceby.
Any fit person may be a special examiner.

The taking of testimony by a special exam-
iner is conducted in the same manner as be-

fore a standing examiner in chancery. The
examination should take place in the pres-

ence of the parties and their attorneys ; the

testimony is, under the English chancery
practice, faken in the narrative form, and
the examiner may take down the questions

and answers if he thinks fit; he cannot pass
upon the materiality or relevancy of any
question. When there is an objection, it

should be noted, and the examiner will state

his opinion thereon to the attorney and re-

fer to it in the depositions.

The depositions should not be prepared
beforehand; Hickok v. Bank, 35 Vt. 476.

Formerly it was considered that the whole
of the deposition should be written down by
the examiner, with his own hand ; 1 Dan.
Ch. Pr. *906 ; but such is not now the usual

practice. An examiner is a ministerial of-

ficer and has no power to lay down rules as

to the most convenient time of taking exami-
nations; L. R. 16 Eq. 102. He may exclude

the public from the hearings ; 1 Dan. Ch. Pr.

*906. Subpoenas may issue to bring witness-

es before him. If an examiner in England
dies, his successor may sign the deposition;

1 Dan. Ch. Pr. *910. If the witness refuse to
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Sign his deposition, the examiner signs it.

See Examiners in Chancery; Depositions.

SPECIAL EXECUTION. A copy of a judg-
ment with a direction to the sheriff indorsed
thereon to execute it. Cromble v. Little, 47'

Minn. 581, 50 N. W. 82.3.

SPECIAL FINDING. Where a jury find

specially a particular fact, presumably mate-
rial to the general question before them, but
which does not involve the whole of that
question. Moz. & W. The special findings

referred to in the Revised Statutes, § 700, is

not a report of the evidence, but it must be
like the special verdict of a jury, a finding

of the ultimate facts which the evidence es-

tablishes ; Mercantile Trust Co. v. Wood, 60
Fed. 346, 8 C. C. A. 658, 19 U. S. App. 567.

Special findings have the same weight and
must be given the same effect as like findings

by the court if a jury had been waived ; Met-
ropolitan Nat Bank v. Jansen, 108 Fed. 572,

47 C. C. A. 497.

SPECIAL IMPARLANCE. in Pleading.

An imparlance which contains the clause,

"saving to himself all advantages and excep-

tions, as well to the writ as to the declara-

tion aforesaid." 2 Chitty, PI. 407. See Im-

parlance.

SPECIAL INDORSEMENT. An indorse-

ment in full, which, besides the signature of

the Indorser, expresses In whose favor the

indorsement is made; thus "Pay C D, or

order, A B." See Byles, Bills, 15th ed. 172;

Tiedm. Com. Paper 266.

In English practice, under tlie Judicature Act of

1875, a special indorsement on a writ of summons is

one which may be made in all cases where a definite

sum of money is claimed. When the writ is thus
indorsed and the defendant does not appear within

the time appointed, the plaintiff may then sign final

judgment for any sum not exceeding that indorsed
on the writ. See 3 Steph. Com., 630. See Indoese-
UENT.

SPECIAL INJUNCTION. An injunction

obtained only on motion, usually with notice

to the other party. It Is applied for some-

times on affidavit before answer, and fre-

quently upon merits disclosed in the defend-

ant's answer. See Injunction.

SPECIAL ISSUE. In Pleading. A plea to

the action which denies some particular ma-

terial allegation, which is in effect a denial

of the entire right of action. It differs^ from
the general issue which traverses or denies

the whole declaration or indictment. Gould,

PI. c. 2, § 38. See General Issue; Issue.

SPECIAL JURY. One selected in a partic-

ular way by the parties. See Juhit.

SPECIAL LAWS. See Statute; General
Laws.

SPECIAL LEGISLATION. See General
Laws ; Statute.

SPECIAL LICENSE. One granted by the

Archbishop of Canterbury to authorize a

marriage at any time or place. 2 Steph.

Com. 247.

SPECIAL MATTER. Under a plea of the

general issue, a defendant may, instead of

pleading specially, give the plaintiff notice,

that on the trial he will give some special

matter, of such and such a nature, in evi-

dence.

Such notice is not required in an action on

a sealed instrument where consideration need

not be averred in the declaration, except

when a failure of consideration is set up as

an equitable defence.

Notice of special matter is required by R.

S. § 4920 in actions at law on letters patent,

in some cases. It must be given thirty days

"before trial," which is said to be before the

opening of the term. See 3 Rob. Pat § 1019.

But the latter statement is certainly not the

usual practice.

See Plea; Pleading.

SPECIAL NON EST FACTUM. The name
of a plea by which the defendant says that

the deed which he has executed is not his

own or binding upon him, because of some
circumstance which shows that it was not in-

tended to be his' deed, or because It was not
binding upon him for some lawful reason.

SPECIAL OCCUPANT. When an estate

is granted to a man and his heirs during the

life of cestui que vie, and the grantee die

\^'ithout alienation, and while the life for

whiph he held continues, the heir will suc-

ceed, and is called a special occupant. 2 Bla.

Com. 259. In the United States the statute

provisions of the different states vary con-

siderably upon this subject. In New York
and New Jersey, special occupancy is abol-

ished. Virginia, and probably Maryland, fol-

low the English statutes. In Massachusetts
and other states, where the real and personal

estates of intestates are distributed in the

same way and manner, the question does not

seem to be material; 4 Kent 27.

SPECIAL PAPER. A list kept in the

courts of common law, and afterwards in the
Queen's Bench Division of the High Court,

in which list special cases, etc., to be argued
are set down. Whart Law Lex.

SPECIAL PARTNERSHIP. See Partner-
ship.

SPECIAL PLEA IN BAR. See Plea.

SPECIAL PLEADER. In English Practice.

A lawyer whose professional occupation is to

give verbal or written opinions upon state-

ments submitted to him, either in writing or
verbally, and to draw pleadings, civil or crim-

inal, and such practical proceedings' as may
be out of the general course. 2 Chitty, Pr.
42.

Special pleaders were not necessarily at
the bar ; but those that were not required to

take out annual certificates under 33 & 34
Vict c. 97, §§ 60, 63; Moz. & W.

SPECIAL PLEADING. The allegation of
special or new matter to avoid the effect of

the previous allegations of the opposite par-
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ty, as distinguished from a direct denial of
matter previously alleged on the opposite
side. Gould, PI. c. 1, § 18 ; Gelston v. Hoyt,
3 Wheat. (U. S.) 246, 4 L. Ed. SSl ; Com. Dig.

Pleader (E 15) ; Steph. PI., And. ed. 240, n.

See Pleading, Special.

SPECIAL PROPERTY. That property in a
thing which gives a qualified or limited right.

See Pboi'Ebtt.

SPECIAL REQUEST. A request actually

made, at a particular time and place ; this

term is used in contradiction to a general re-

quest, which need not state the time when
nor place where made. 3 Bouvier, Inst. n.

2843.

SPECIAL RULE. See Rule of Cotjet.

SPECIAL SESSIONS. See Sessions of
THE Peace.

SPECIAL TAIL. See Estate Tail;

SPECIAL TERM OR TERMS. See Teem.

SPECIAL TRAVERSE. See Traverse.

SPECIAL TRUST. A special trust is one
where a trustee is interposed for the execu-

tion of some purpose particularly pointed out,

and is not, as in case of a simple trust, a
mere passive depositary of the estate, but is

required to exert himself actively in the exe-

cution of the settler's intention: as, where a
conveyance is made to trustees upon trust to

reconvey, or to sell for the payment of debts.

Lew. Tr. 3, 16. See Tetjst.

SPECIAL VERDICT. A special verdict is

one by which the facts of the case are put
on the record, and the law is submitted to

the judges. An agreed statement of facts

may be the equivalent of a special verdict

;

U. S. Trust Co. V. N. M., 183 U. S. 585, 22

Sup. Ct. 172, 46 L. Ed. 315.

Acts providing for special verdicts are not
violative of the right of trial by jury; Adams'
"Adm'r v. R. Co., 82 Ky. 603; Walker v. R,

Co., 165 U. S. 593, 17 Sup. Ct. 421, 41 L. Ed.

837; Pittsburg, C, C. & St: L. R. Co. v.

Smith, 207 111. 486, 69 N. E. 873.

See Verdict; Bac. Abr. Verdict (D).

SPECIALTY. A writing sealed and deliv-

ered, containing some agreement or promise.

Taylor v. Glaser, 2 S. & R. (Pa.) 503; 1 P.

Wms. 130. A writing sealed and delivered,

which is given as a security for the payment
of a debt, in which such debt is particularly

specified. Bac. Abr. OUigation (A).

Although in the body of the writing it is

not said- that the parties have set their hands
and seals, yet if the instrument be really

sealed it is a specialty, and if it be not seal-

ed it is. not a specialty, although the parties

in the body of the writing make mention of a

seal ; Taylor v. Glaser, 2 S. & R. (Pa.) 504

;

2 Co. 5 a.

A specialty was the contract itself. If it

was lost the right of action on it was lost.

In the 17th century, chancery, upon the

obligee's affidavit of the loss or destruction of

the instrument, compelled the obligor to per-

form his duty ; a century later the common
law judges decided that if.profert of a spe-

cialty was impossible by reason of its loss,

the plaintiff might recover upon secondary

evidence of its contents. 3 T. R. 151. See
Ames, Lect Leg. Hist. 104.

See Bond; Debt; Obligation; Seal.

SPECIE. Metallic money issued by public

authority. See also In Specie.

This term is used In contradistinction to paper
money, wliicli in some countries is issued by tlie

government, and is a mere engagement whicli rep-
resents specie. In cases of salvage, specie on board
is treated like, any other cargo ; 1 Pet. Adm. 416

;

44 L. T. Rep. N. s. 254; The St. Paul, 86 Fed. 340,

30 C. C. A. 70. See 15 Am. L. Rev. 416; Salvage.

SPECIFIC GRAVITY. The ratio of the
weight of a body to the weight of an equal
volume of some other body, taken as the

standard or unit. This standard is usually

distilled water for liquids and solids, and air

for gases, tiouisville Public Warehouse Co.

V. Collector of Customs, 49 Fed. 561, 1 C. C.

A. 371, 6 U. S. App. 53.

SPECIFIC LEGACY. See Legacy.

SPECIFIC PERFORMANCE. The actual

performance of a contract by the party bound
to fulfil it. As the exact fulfilment of an
agreement is not always practicable, the

phrase may mean, in a given case, not liter-

al, but substantial performance; Waterm.
Spec. Perf. § 1.

Many contracts are entered into by parties

to fulfil certain things, and then the con-

tracting parties neglect or refuse to fulfil

their engagements. In such cases the party

aggrieved has generally a remedy at law, and
may recover damages for the breach of the

contract ; but in many cases the recovery of

damages is an inadequate remedy, and the

party seeks to recover a specific performance
of the agreement.

It is a general rule that courts of equity

will entertfiin jurisdiction for a specific per-

formance of agreements, whenever courts of

law can give but an inadequate remedy; and
it is immaterial whether the subject relate

to real or personal estate; 2 Story, Eq. §

717; Pom. Contr. 28; 1 S. & S. 607; 1 P.

Wms. 570; Porter v. Water Co., 84 Me. 195,

24 AJl. 814. But the rule is confined to cas-

es where courts of law cannot give an ade-

quate remedy ; Finley v. Aiken, 1 Grant Gas.

(Pa.) 83 ; Justices of Inferior Court of Dough-
erty Co. y. Croft, 18 Ga. 473; 2 Story, Eq.

Jur. § 718 ; if there is an adequate legal rem-

edy, the court will refuse specific perform-

ance, unless under all .the circumstances it

would he inequitable and unjust to do so;

Simon v. Wildt, 84 Ky. 157; Knott v. Mfg.

Co., 30 W. Va. 790, 5 S. B. 266.

Specific performance is not of absolute

right, but one which rests entirely in judicial

discretion ; exercised according to the settled
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principles of equity and with reference to

the facts of the particular case, and not

arbitrarily or capriciously; Wesley v. Eells,

17T U. S. 370, 20 Sup. Ct. 661, 44 L. Ed. 810;

Hennessy v. Woolworth, 128 U. S. 438, 9 Sup.

Ct. 109, 32 L. Ed. 500; Barrett v. Forney,
82 Va. 269; Ramsay v. Gheen, 99 N. C. 215,

6 S. E. 75; King v. Gsantner, 23 Neb. 795, 37

N. W. 654; it rests in judicial discretion,

based upon settled principles of equity,

and with reference to the particular facts.

If based on part performance, the acts done
must be such that damages would not be

adequate relief; Haffner v. Dobrinski, 215

tJ. S. 446, 30 Sup. Ct. 172, 54 L. Ed. 277.

A vendor of real estate may either sue at

law for the purchase-money or resort to equi-

ty for specific performance; Raymond v.

Land & Water Co., 53 Fed. 883, 4 C. C. A.

89, 10 U. S. App. 601. An action at law for

breach of contract to convey real estate is

not an adequate remedy, and the existence

of the right to it does not forbid ths mainte-

nance of a suit for specific performance;

Wilhite V. Skelton, 149 Fed. 67, 78 C. C. A.

635; nor is it an adequate remedy for a

failure to execute a trust; Rogers v. Mining
Co., 154 Fed. 606, 83 C. C. A. 380. Equity
will take jurisdiction for specific perform-

ance to avoid multiplicity of guits; Grand
Trunk W. Ry. Co. v. R. Co., 141 Fed. 785, 73

C. C. A. 43 ; where damages are not suscepti-

ble of proof; American Fisheries' Co. v. Len-
nen, 118 Fed. 869 ; to enforce a compromise
agreement between heirs where there is al-

ready a right of action in the probate court;

Blount V. Wheeler, 199 Mass. 330, 85 N. E.

477, 17 L. R. A. (N. S.) 1036; or a contract

fpr the purchase of waterworks by a city,

where the remedy at law is clearly inade-

quate; Castle Creek Water Co. v. Aspen, 146

Fed. 8, 76 C. C. A. 516, 8 Ann. Cas. 660 ; the

objection of an adequate remedy at law may
be raised at any stage of the proceedings ei-

ther by the parties or the court; Marthin-
son V. King, 150 Fed. 48, 82 C. C. A. 360;
Kane v. Luckman, 131 Fed. 609.

As the doctrine of a specific performance
in equity arises from the occasional in-

adequacy of the remedy at law upon a vio-

lated contract, it follows that the contract

must be such a one as is binding at law;
Evans v. Kittrell, 33 Ala. 449; Kleinhaus
V. Jones, 68 Fed. 742, 15 0. C. A. 644, 37 U. S.

App. 185 ; and where the existence of a con-

tract is in doubt, equity will not, as a rule,

decree specific performance, especially when
it appears tha,t the property in question was
rapidly rising in value; De SoUar v. Hans-
come, 158 XJ. S. 216, 15 Sup. Ct. 816, 39 L.

Ed. 956 (but a mere denial of the contract

will not prevent Its specific performance;
Sprague v. Jessup, 48 Or. 211, 83 Pac. 145,

84 Pac. 802, 4 L. R. A. [N. S.] 410) ; and it

must be executory, certain in its terms, and
fair in all its parts.

The adequacy of consideration is to be

measured by the breadth of plaintiff's under-

taking; Warner v. Marshall, 166 Ind. 88,

75 N. B. 582. Mere inadequacy of considera-

tion will not be sufiicient for withholding

specific performance; Marks v. Gates, 154

Fed. 481, 88 C. C. A. 321, 14 L. R. A. (N. S.)

»17, 12 Ann. Cas. 120; Townsend v. Blan-

chard, 117 la. 36, 90 N. W. 519; Lawson v.

Mullinix, 104 Md. 156, 64 Atl, 938; but where

the consideration is grossly inadequate,

equity will not enforce" the contract; id. ; 2
Ves. Sr. 125; Kilpatrick v. Wiley, 197 Mo.

123, 95 S. W. 213; Rogers Locomotive &
Mach. Works v. Helm, 154 U. S. 610, 14 Sup.

Ct. 1177, 22 L. Ed. 562; Barrett v. Geisinger,

148 111. 98, 35 N. E. 354; Briles v. Goodrich,

116 la. 517, 90 N. W. 354; Pennybacker v.

Maupin, 96 Va. 461, 31 S. E. 607; Marks v.

Gates, 154 Fed. 481, 83 C. C. A. 321, 14 L. R.

A. (N. S.) 317, 12 Ann. Cas. 120; where there

is a promise of support for life contained in

a letter proposing marriage, and the mar-

riage is subsequently entered into by the par-

ties, equity will specifically enforce the

terms; OfCutt v. Offutt, 106 Md. 236, 67 Atl.

138, 12 L. R. A. (N. S.) 232, 124 Am. St. Rep.

491.

It must also be founded upon a valuable

consideration, and its performance in specie

must be practicable and necessary; and, if

it be one of the contracts which is embraced
in' the statute of frauds, it must be evidenced

in writing; 2 Story, Eq. Jur. § 751; Adams,
Eq. 77.

The' first requisite is that the contract

must be founded upon a valuable considera-

tion; Shields v. Trammell, 19 Ark. 51 ; either

in the way of benefit bestowed or of disad-

vantage sustained by the party in whose
favor it is sought to be enforced; Society for

Establishing Useful Manufactures v. But-
ler, 12 N. J. Eq. 498; and this consideration

must be proved even though the contract be
under seal ; Thompson v. Allen, 12 Ind. 539

;

Short V. Price, 17 Tex. 397; a promise
against a promise is not such a considera-

tion as will support a decree of specific per-
formance, nor does the presence of seals im-
port such a consideration; Winter v. Goeb-
ner, 2 Colo. App. 259, 80 Pac. 51. The con-
sideration must be strictly a valuable one,

and not one merely arising from a moral
duty or affection, as towards a wife and
children; although it need not necessarily be
an adequate one; Adams, Eq. 78. See
Moore v. Pierson, 6 la. 279, 71 Am. Dec. 409;
Jones V. Tyler, 6 Mich. 364.

The contract must be clearly and unequiv-
ocally proved and its subject matter, consid-

eration and all other essentials must be
specific and unambiguous; Pressed Steel Car
Co. V. Hansen, 137 Fed. 403, 71 C. 0. A. 207,

2 L. R. A. (N. S.) 1172; Logue v. Langan,
151 Fed. 455, 81 O. 0. A. 271 ; and so where
the description is sufficiently definite to
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enable the court to determine with certainty
what property was intended to be conveyed

;

Warner v. Marshall, 166 Ind. 88, T5 N. E.

582 ; or to enable the vendee to find and
examine it; Koch v. Streuter, 218 111. 546,

T5 N. E. 1049, 2 L. R. A. (N. S.) 210; the

court must be satisfied with the truth of the

allegations of the eomplaint; Sprague r.

Jessup, 48 Or. 211, 83 Pac. 145, 84 Pac. 802,

4 L. R. A. (N. S.) 410.

The second requisite is that the mutual
enforcement of the contract must be prac-

ticable; for if this cannot be judicially se-

cured on both sides, it ought not to be com-
pelled against either party. Among the

cases which the court deems Impracticable is

that of a covenant by a husband to convey

his wife's land, because this cannot be ef-

fectuated without danger of infringing upon
that freed&m of will which the policy of the

law allows the wife in the alienation of her

real estate; 2 Story, Eq. Jur. § 731; Meason
V. Kaine, 63 Pa. 335. See Morgan v. Bell, 3

Wash. 554, 28 Pac. 925, 16 L. R. A. 614. To
justify a decree the proof must be clear both

as to the existence of the agreement and the

terms. Equity will not enforce a contract in

favor of an employer as against an employ^
which is against conscience; Dalzell v. Mfg.
Co., 149 U. S. 315, 13 Sup. Ct. 886,. 37 L.

Ed. 749. And the contract must be mutual
at the time it is entered into; Dodson v.

Hays, 29 W. Va. 577, 2 S. E. 415 ; and spe-

cific performance of a contract will not be

enforced, unless the remedy as well as the

obligation is mutual, and alike attainable by

both parties to the agreement ; Iron Age Pub-

lishing Co. V. Tel. Co., 83 Ala. 498, 3 South.

449, 3 Am. St. Rep. 758; Gold v. Ins. Co.,

73 Cal. 216, 14 Pac. 786. If one of the par-

ties cannot be specifically ordered to per-

form his part of the agreement there is not

the requisite mutuality of remedy for equity

to take jurisdiction ; General Electric Co. v.

Mfg. Co., 144 Fed. 458; Fowler Utilities Co.

V. Gray, 168 Ind. 1, 79 N. E. 897, 7 L. R. A.

(N. S.) 726, 120 Am. St. Rep. 344; Soloman v.

Sewerage Co., 142 N. C. 439, 55 S. E. 300, 6

L. R. A. (N. S.) 391; contracts for personal

services when lacking in mutuality of remedy
cannot be specifically enforced ; Brooklyn
Baseball Club v. iMcGuire, 116 Fed. 7S2;
Taussig V. Corbin, 142 Fed. 660, 73 C. C. A.

656 ; but where there has been full perform-
ance by one party equity will enforce the
contract against the other party; Mississip-

pi Glass Co. V. Franzen, 143 Fed. 501, 74 C.

C. A. 135, 6 Ann. Cas. 707; mutuality of

remedy does not require that each party

should have precisely the same remedy

;

Phila. Ball Club, Ltd., v. Lajoie, 202 Pa. 210,

51 Atl. 973, 58 L. R. A. 227, 90 Am. St. Rep.

627.

The third requisite is that the enforce-

ment In specie must be necessary ; that is,

it must be really important to the plaintiff,

and not oppressive to the defendant ; Society
for Establishing Useful Manufactures v. But-
ler, 12 N. J. Eq. 498. However strong, clear,

and emphatic a contract may be, and howev-
er plain the right at law, specific perform-
ance will not be decreed if It would cause a
result harsh, inequitable, or contrary to good
conscience; Mansfield v. Sherman, 81 Me.
365, 17 Atl. 300 ; see Pope Mfg. Co. v. Gormul-
ly, 144 U. S. 224, 12 Sup. Ct. 632, 36 h. Ed.
414 ; and the court is not bound to shut its

eyes to the evident character of the transac-
tion ; It will never lend its aid to carry out
an unconscionable bargain, but will leave a
party to his remedy at law; Randolph v.

Quidnick Co., 135 U. S. 457, 10 Sup. Ct. 655,

34 L. Ed. 200; nor where it would work
hardship to the defendant; Marks v. Gates,

154 Fed. 481, 83 C. C. A. 321, 14 L. R. A. (N.

S.) 317, 12 Ann. Cas. 120.

Specific performance was refused of a con-

tract for an unexpired term of years by
which one party agreed to perform contin-

uous mechanical services (in the generation

of electricity), demanding the highest degree

of skill, and the other to maintain costly ma-
chinery and the daily lise of cars moved by
electricity on the line of its railway ; Electric

Lighting Co. of Mobile v. R. Co., 109 Ala.

190, 19 South, 721, 55 Am. St. Rep. 927. Mere
inadequacy of consideration is not necessari-

ly a bar to a specific performance of a con-

tract; but if it be so great as to induce the

suspicion of fraud or imposition, equity will

refuse its aid to the party seeking to enforce,

and leave him to his remedy at law ; Lloyd

V. Wheatly, 55 N. C. 267. This is upon the

ground that the specific enforcement of the

contract would be oppressive to the defend-

ant. The court will equally withhold its aid

where such enforcemejit is not really impor-

tant to the plaintiff, as it will not be in any

case where the damages which he may recov-

er at law will answer his purpose as well as
the possession of the thing which was con-

tracted to be conveyed to him ; Adams, Eq. 83.

As a general rule, a contract to convey real

estate will be specifically enforced; unless

the title thereto is not marketable; Wes-
ley V. Eells, 177 U. S. 370, 20 Sup. Ct. 661, 44

L. Ed. 810 ; Cornell v. Andrews, 35 N. J. Eq.

7 ; Townshend v. Goodfellow, 40 Minn. 312, 41
N. W. 1056, 3 L. R. A. 739, 12 Am. St Rep.

736; Beer v. Leonard, 40 La. Ann. 845, 5
South. 257; while one for the transfer of

personal chattels vrtll ordinarily be denied

any relief in equity; Waterm. Spec. Perf.

§ 16 ; Scott V. Billgerry, 40 Miss. 119. An in-

strument defective as a deed will not be en-

forced as a contract to convey, if no valuable

consideration passed between the parties;

Tunison v. Bradford, 49 N. J. Eq. 210, 22 Atl.

1073.

Even In the case of personal property, U
the plaintiff has not an adequate remedy at

law, equity will take jurisdiction; and more
willingly in America than in England ; Story,
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Eq. Jur. i 724 ; Bisph. Eq. 368. When goods
were sold and there were no other similar

goods in the market, a disposal of them by
the seller has been enjoined; 33 L. J. Q. B.

335. Equity will decree the specific delivery

of goods of a peculiar value ; as heirlooms

;

10 Ves. 139 ; an ancient silver altar ; 3 P.

Wms. 390; the celebrated Pusey hom; 1

Vern. 273 ; the decorations of a lodge of Free-
masons ; 6 Ves. 773 ; a faithful family slave

;

Williams V. Howard, 7 N. G 74.

Specific performance of a contract for the
purchase of stock for the purpose of getting

control of a corporation was refused in Ap-
peal of Foil, 91 Pa. 436, 36 Am. Rep. 671, and
in Rigg V. Ry. Co., 191 Pa. 298, 43 Atl. 212

;

also where the vendor had transferred the
shares to another person ; Summerlin v. Min-
ing & Milling Co., 41 Fed. 249; ChafCee v.

R. Co., 146 Mass. 224, 16 N. E. 34 ; but it was
decreed where the persons to whom such
stock was transferred were made parties and

it was alleged that they had knowledge of

the prior contract; Northern Cent. R. Co. v.

Walworth, 193 Pa. 207, 44 Atl. 253, 74 Am.
St Rep. 683.

Specific performance may be decreed where
the value of the stock is not easily ascertain-

able or it can not be obtained readily else-

where, or where there is some particular and
reasonable cause for the vendee's requiring

the stock to be delivered ; Gottschalk v.

Stein, 69 Md. 51, 13 Atl. 625; Treasurer v.

Mining Co., 23 Cal. 390 ; Byers v. R. Co., 13

Colo. 556, 22 Pac. 951 ; Manton v. Ray, 18 R.

I. 672, 29 Atl. 998, 49 Am. St. Rep. 811 ; as

where it has risen in value, if it were pur-

chased with the party's own money ; Emi-

grant Industrial Sav. Bk. v. Roche, 93 N. Y.

377; or where there was an agreement on
a valuable consideration by certain stockhold-

ers to assign a specified per cent, of their

stock to another, on the ground that the ac-

tion was to enforce a trust; Williamson v.

Krohn, 66 Fed. 655, 13 C. C. A. 668 ; and to

the same effect when the action was to en-

force a trust ; Draper v. Stone, 71 Me. 175

;

Kimball v. Morton, 5 N. J. Eq. 26, 53 Am. Rep.

621. If there Is any good reason why dam-
ages for conversion will not be an adequate

remedy, specific performance will be granted

;

Williamson v. Krohn, 66 Fed. 655, 13 C. C. A.

668 ; or where the stock has a unique or spe-

cial value; Bumgardner v. Leavitt, 35 W.
Va. 194, 13 S. E. 67, 12 L. R. A. 776 ; Cush-
man v. Jewelry Co., 76 N. T. 365, 32 Am. Rep.

315 ; or has never been placed on the market
and the holder has died after making an
agreement that the company may elect to

take his shares at a value to be determined
by appraisement ; New England T. Co. v. Ab-
bott, 162 Mass. 148, 38 N. B. 432, 27 L. R. A.

271 ; or where the agreement for transfer

of shares forms part of a contract for the

sale of land ; Leach v. Fobes, 11 Gray (Mass.)

506, 71 Am. Dec. 732.

Specific performance of a contract to sub-

scribe for stock in a corporation to be incor-

porated was refused; Strasburg R. Co. v.

Echternacht, 21 Pa. 220, 60 Am. Dec. 49;

but was decreed in Austin v. Gillaspie, 54 N.

C. 261, on the ground that the remedy at law
was inadequate, and it was refused because

there was an adequate remedy at law in His-

sam V. Parrish, 41 W. Va. 686, 24 S. E. 600,

56 Am. St. Rep. 892; and Jones v. Newhall,

115 Mass. 244, 15 Am. Rep. 97. It was de-

creed where the stock was necessary to the

corporation In order that the purpose of its

charter might be fulfilled ; Norristown Trac-

tion Co. V. Slingluff, 7 Montg. Co. Law Rep'r

(Pa.) 83; and where the stock was in pay-

ment for work done which gave it its only

value, and it had no general market value;

Altoona Electrical, Engineering & Supply Co.

V. R. Co., 126 Fed. 559.

Equity will not enforce a contract to sell

cows, where there is no evidence of distinc-

tive or peculiar value; Kane v. Luckman,
131 Fed. 609; it will enforce a contract of

insurance which is in the nature of an agree-

ment to grant an annuity ; Mutual Life Ins.

Co.. of New York v. Blair, 130 Fed. 971.

A covenant for a renewal of a lease, which

Is Indefinite as to the length of the term and
rental to be paid, cannot be enforced specifi-

cally; Bamman v. Binzen, 65 Hun (N. Y.) 39,

19 N. Y. Supp. 627; nor a contract which is

perpetual ; Texas & P. Ry. Co. v. Marshall,

136 U. S. 393, 10 Sup. Ct. 846, 34 L. Ed. 385.

Equity will not entertain a suit to enjoin vio-

lation of a continuous contract; Berliner

Gramophone Co. v. Seaman, 110 Fed. 30; 49
C. C. A. 99; nor will it enforce a contract

which requires continuous supervision by the

court; United Cigarette Mach. Co. v. Wins-
ton Cigarette Mach. Co., 194 Fed. 947, 114 C.

C. A. 583 ; York Haven Water & Power Co.

V. York Haven Paper Co., 201 Fed. 270, 119

C. C. A. 508; even though its jurisdiction

would obviate a multiplicity of suits; Lone
Star Salt Co. v. R. Co., 99 Tex. 434, 90 S. W.
863, 3 L. R. A. (N. S.) 828 ; contra, Taylor v.

R. Co., 54 Fla. 635, 45 South. 574, 16 L. R. A.

(N. S.) 307, 127 Am. St. Rep. 155, 14 Ann. Cas.

472, where contracts relating to the opera-

tion of railroads were specifically enforced;
but if a contractual relation has existed be-

tween the parties for nearly 50 years, equity

will take jurisdiction to prevent a threatened
termination of it; Western Union Tel. Co. v.

Pa. Co., 129 Fed. 849, 64 C. C. A. 285, 68 L.

R. A. 968.

A right to use a right of way under a traf-

fic agreement between two railroad compa-
nies will be enforced in equity; Joy v. St.

Louis, 138 U. S. 1, 11 Sup. Ct. 243, 34 L. Ed.

843 ; and a contract between railroad com-
panies for the joint use of a bridge and seven

miles of track ; Union Pac.. R. Co. v. R. Co.,

51 Fed. 309, 2 C. C. A. 174 ; or a contract by
which one had acquired the right to use a
part of the other party's railroad line for 999
years ; Grand Trunk W. R. Co. t. R. Co., 141
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Fed. 785, 73 C. C. A. 43. Option contracts

for the purchase or sale of land may be en-

forced ; "Watts V. Kellar, 56 Fed. 1, 5 C. C. A.

394; and the rule of non-enforcement for

want of mutuality has no application to such

an option contract; id. A written option giv-

en for a valuable consideration will be spe-

cifically enforced; Marthinson v. King, 150

Fed. 48, 82 C. C. A. 360 ; absence of consider-

ation may be shown, notwithstanding the in-

strument is sealed ; Rude v. Levy, 43 Colo.

482, 96 Pac. 560, 24 L. R. A. (N. S.) 91, 127

Am. St. Rep. 123. Where the option has not

been converted into a binding contract by ac-

ceptance according to its provisions, specific

performance thereof cannot be enforced ; Pol-

lock v. BrooUover, 60 W. Va; 75, 53 S. E. 795,

6 L. R. A. (N. S.) 403.

Where time is of the essence of a contract,

specific perfoi:mance will not be decreed aft-

er the lapse of the time specified ; but it is

otherwise when time Is not of ths essence

of the contract; Myers v. League, 62 Fed.

654, 10 C. C. A. 571.

Specific performance of a contract to give

security for a debt may be decreed in some
cases ;

• as where a mortgage was released

under an agreement to execute another mort-

gage to the releasor; Irvine v. Armstrong,

31 Minn. 216, 17 N. W. 343; and where the

purchaser had agreed to. execute a mortgage
for the purchase money to the vendor and
refused to do so; Boston v. Nichols, 47 111.

353. It will be decreed of contracts to exe-

cute chattel mortgages ; Tiernan v. Granger,

65 "111. 351 ; Bernheimer v. Verdon, 63 N. J.

Bq. 312, 49 Atl. 732.

Equity will not enjoin the running of

trains, over the main line of a railroad In or-

der to enforce a specific agreement where
the rights of the public requiring uninter-

rupted service would be interfered with;

Taylor v. R. Co., 54 Fla. 635, 45 South. 574,

16 L. R. A. (N. S.) 307, 127 Am. St. Rep. 155,

14 Ann. Gas. 472.

A court of equity will not refuse to enforce

a contract specifically which was fair when
made, by reason of the increase in value of

the subject-matter; Meehan v. Nelson, 137

Fed. 731, 70 C. 0. A. 165. Where the ven-

dee bought property for $300, and paid one

dollar down and then did nothing for nine

years, and it appeared that the property had
reached a value of $15,000, specific perform-

ance was refused; McCabe v. Matthews, 155

U. S. 550, 15 Sup. Ct. 190, 39 L. Ed. 256.

Equity will enforce a contract for the ex-

clusive rights under letters patent, and will

enjoin the breach of a negative covenant;

Hapgood V. Rosenstock, 23 Fed. 86; Adams
V. Messinger, 147 Mass. 185, 17 N. E. 491, 9

Am. St. Rep. 679; Satterthwalt v. Marshall,

4 Del. Ch. 337; Corbin v. Tracy, 34 Conn.

325; including a contract to assign all future

inventions relating to a certain art; Appeal

of Reese, 122 Pa. 392, 15 Atl. 807; although

the agreement be oral; Searle v. Hill, 73 la.

367, 35 N. W. 490, 5 Am. St. Rep. 688 ; but

not If the contract be unconscionable ; Pope
Mfg. Co. V. GormuUy, 34 Fed. 877.

A parol agreement to assign the right to a

patent for an invention may be specifically

enforced; Pressed Steel Cat Co. v. Hanssn,

128 Fed'. 444; and so where the inventor was
an employ^ of the complainant, although the

employment was terminable at any time by

either party on notice; Mississippi Glas3 Co,

V. Franzen, 143 Fed. 501, 74 C. C. A. 135, 6

Ann. Cas. 707; but where the plaintiff has

an application pending for a patent covering

the same invention as that of the defendant

and interference proceedings have been taken,

equity will not compel the specific perform-

ance of the contract to assign'; Hildreth v.

Thibodeau, 117 Fed. 146.

When the statute of frauds requires that

a contract shall be evidenced in writing, that

will be a fourth requisite to the specific exe-

cution of it. "In such case the contract must

be in writing and certain in its terms ; but it

will not matter in what form the instrument

may be, for it will be enforced even if it ap-

pear only in the consideration of a bond se-

cured by a penalty; Old Colony R. Corp. v.

Evans, 6 Gray (Mass.) 25, 66 Am. Dee. 394;

2 Story, Eq. Jur. § 751. The specific per-

formance of a parol contract to convey land

cannot be enforced if defendant urg'es the

statute of frauds; Pitt v. Moore, 99 N. C.

85, 5 S. E. 389, 6 Am. St. Rep. 489.

Equity wiir'not decree specific performance

of an agreement to convey property which

has no existence, or to which the defendant

has no title ; Kennedy v. Hazelton, 128 U. S.

667, 9 Sup. Ct. 202, 32 L. Ed. 576. Where
the record title is defective, and parol evidence

would be required to sustain it (the title not

being good by the statute of limitations),' spe-

cific performance will not be decreed; Mc-

Pherson v. Schade, 149 N. Y. 16, 43 N. E.

527. Georgia courts refuse to follow this

rule in its strictness; Cowdery v. Greenlee,

126 Ga. 786, 55 S. E. 918, 8 L. R. A. (N. S.)

137, where a deed was not duly attested and

was therefore not recordable.

If it appear that the want of title was

known to the plaintiff when he began suit,

the bill will not be retained for the assess-

ment of damages, but the plaintifC will be

left to his remedy at law ; Kennedy v. Hazel-

ton, supra. A description of land in the

contract sufficient to enable the vendee to

find and examine it Is suflicient to justi-

fy specific performance; Koch v. Streuter,

218 111. 546, 75 N. E. 1049, 2 L. R. A. (N.

S.) 210. A contract to convey property

which one party may at any time ac-

quire in the future, such party not having

any property at the time of the contract,

will not be enforced where the consideration

is grossly inadequate to the value of the prop-

erty subsequently acquired; Marks v. Gates,

154 Fed. 481, 83 C. C. A. 321, 14 L. R. A. (N.

S.) 317, 12 Ann. Cas. 120.
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Specific performance will be granted wbere
the defendant, having contracted to buy cer-

tain land of the plaintiff, refused to perform
on the .ground that a widow more than sev-

enty years of age might have children who
would be entitled to an interest in the prop-

erty, on the presumption that a woman of

such advanced age is incapable of child-bear-

ing; Whitney v. Groo, 40 App. D. C. 496.

In applying the equity of specific perform-

ance to real estate, there are some modifica-

tions of legal rules, which at first sight ap-

pear inconsistent with them and repugnant
to the maxim that equity follows the law.

The modifications here referred to are those
cf enforcing parol contracts relating to land,

on the ground that they have been already
performed in part ; of allowing time to malse
out a title beyond the day which the contract
specifies ; and of allowing a conveyance with
compensation for defects; Adams, Eq. 85;
Bisph. Eq. 364.

The principle upon which it is held that

part-performance of a contract will in eq-

uity take a case out of the operation of the

statute of frauds, is that it would be a fraud
upon the opposite party if the agreement
were not carried into complete execution;

Pom. Contr. 103; Hitchens v. Nougues, 11
Cal. 28; McCray v. McCray, 30 Barb. (N.

Y.) 633; WatUins v. Watkins, 24 Ga. 402;

Dickerson v. Chrisman, 28 Mo. 134; God-
frey V. Dwlnell, 40 Me. 94.' The act which is

alleged to be part-performance must be done
in pursuance of the contract and with the
assent of the defendant. What will be a
sufficient part-performance must depend on
circumstances. The taking possession of the
land and making improvements thereon will

suflice; Hodges v. Howard, 5 R. I. 149;
School Dist. No. 3 v. Macloon, 4 Wis. 79;
Barrett v. Forney, 82 Va. 269; Sprague v.

Jessup, 48 Or. 211 ; though the payment of a
part or even the whole of the purchase-mon-

ey vrill not; 4 Kent 451; Odell v. Montross,
68 N. Y. 499. See, however, Townsend v.

Houston, 1 Harr. (Del.) 532, 27 Am. Dec. 732;
Spear v. Orendorf, 26 Md. 37.

Equity will enforce a parol gift of land
where there is possession and valuable im-
provements have been made thereon by the
donee and the terms of the contract are clear
and unequivocal; Logue v. Langan, 151
Fed. 455, 81 C. C. A. 271; and so where a
railroad corporation contracts to maintain
a spur track and depot at a place upon the
lands given by the complainant for that pur-
pose, if the complainant, relying upon the
promise, incurs great expense In improving
his property; Taylor v.' R. Co., 54 Fla. 635,

45 South. 574, 16 L. R. A. (N. S.) 307, 127 Am.
St. Rep. 155, 14 Ann. Cas. 472 ; but a parol
agreement to devise real estate in considera-
tion of support will not be enforced in the
absence of possession and improvements, al-

though the promisee furnished the support

Bouv.—195

to the other party, who cared for the parents

of both of them; Grindling v. Rehyl, 149

Mich. 641, 113 N. W. 290, 15 L. R. A. (N. S.)

466. The mere finding that possession was
taken, money expended, ta^xes paid and serv-

ices rendered to the promisor by the prom-

isee without a finding of the amount expend-

ed, or that the improvements were perma-

nent, or the consideration of the services,

will not justify specific performance of a

contract to convey real estate; Price v.

Lloyd, 31 Utah, 86, 86 Pac. 767, 8 L. R. A.

(N, S.) 870.

If the purchaser have entered and made
improvements upon the land, and the vendor

protect himself froip a specific performance

by taking advantage of the statute, the

plalntifE shall be entitled to a decree for the

value of his improvements; Boze v. Davis'

Adm'r, 14 Tex. 331. The doctrine of part-

performance is not recognized in some states

;

Luckett V. Williamson, 37 Mo. 388 ; Jacobs v.

R. Co., 8 Cush. (Mass.) 223*; Box v. Stan-

ford, 13 Sm. & M. (Miss.) 93; 51 Am. Dec. 142.

Specific performance of a parol contract

for the sale of lands will not be decreed, un-
less the terms of the contract clearly appear,

and there is sufficient part performance to

show that injustice would be done, if the

contract was held inoperative; Williams v.

Morris, 95 U. S. 444, 24 L. Ed. 360.

The doctrine of allowing time to make out
a title beyond the day which the contract

specifies, and which Is embodied in the max-
im that time is not of the essence of a con-

tract in equity, has no doubt been generally

adopted in the United States; Falls v. Car-
penter, 21 N. C. 237, 28 Am. Dec. 592 ; Scar-
lett V. Hunter, 56 N. C. 84 ; Cooper v. Brown,
2 McLean 495, Fed. Cas. No. 3,191; Snyder
V. Spaulding, 57 111. 480. But to entitle the
purchaser to a specific performance he must
show good faith and a reasonable diligence;

Washburn v. Washburn, 39 N. C. 306. If

during the vendor's delay there has been a
material change of circumstances affect-

ing the rights and interests of the parties,

equity will not relieve; Tlerman v. Roland,
15 Pa. 429. A bUl to enforce a contract of a
railroad company to locate a station on the
land of complainant, more than sixteen
years after the time of the agreement, during
which time the company had built and main-
tained a station near the agreed "place, will

be dismissed; Thurmond v. R. Co., 140 Fed.
697, 72 C. C. A. 191,

The third equity, to wit, that of allow-
ing a conveyance with compensation for de-

fects, applies where a contract has been made
for the sale of an estate, which cannot be
literally performed in toto, either by reason
of an unexpected failure in the title to part
of the estate; Bell v. Thompson, 34 Ala.

633; Collins v. Smith, 1 Head (Tenn.) 251;
Wright V. Young, 6 Wis. 127, 70 Am. Dec.
453; of inaccuracy in the terms of the de-
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scription, or of diminution in value by a lia-

bility to a charge upon it. In any such case,

equity will enforce specific performance, al-

lowing a just compensation for defects,

whenever it can (Jo so consistently with the

principle of doing exact justice between the

parties; Adams, Eq. 89. This doctrine has
also been adopted in the United States.

See 2 Story, Eq. Jur. 794; Leigh v. Crump,
36 N. C. Eq. 299; Swain v. Burnette, 70 Cal.

299, 18 Pac. 394. Although a vendor has

agreed to sell more than he has, the vendee

is entitled to take what he can give and to

demand compensation for the remainder;

Melin v. Woolley, 103 Minn. 498, 115 N. W.
654, 946, 22 L. R. A. (N. S.) 595.

A contract for the sale of land entered

into under the belief by both parties that

the vendor has title, when in fact he has
none, will not be specifically enforced in

equity; Hatch v. Kizer, 140 111. 583, 30 N. E.

605, 33 Am. St., Rep. 258. The fact that ven-

dor's title is disputed by a third person gives

him no right to re:^se to convey such

title as he has; and will not prevent a
decree for specific performance; Bragg v.

Olson, 128 111. 540, 21 N. E. 519. Where the

seller is mistaken in believing that he will

get an option on another piece of land from
the buyer, equity will not specifically enforce

the original contract, although the buyer was
innocent of actual misrepresentation; Rudi-
sill V. Whitener, 146 N. C. 403, 59 S. E. 995,

15 L. R. A. (N. S.) 81.

When a vendor files a bill he must show
a tender of the title and an offer to perform

;

McHugh V. Wells, 39 Mich. 175; that is a
tender of a deed; Sowle v. Holdridge, 63

Ind. 213; Rude v. Levy, 43 Colo. 482, 96 Pac.

560, 24 L. R. A. (N. S.) 91, 127 Am. St. Rep.

123; Tiedem. Eq. Jur. 499; but it has been
held that an offer of a deed in the bill is

enough; Thomson v. Smith, 63 N. Y. 301;

Winton v. Sherman, 20 la. 295; Brace v.

Doble, 3 S. D. 110, 52 N. W. 586.

Where a vendee announces that he will not
comply with his contract, the vendor need not

tender a deed before suing for specific per-

formance ; Lyman v. Geduey, 114 111. 388, 29

N. E. 282, 55 Am. Rep. 871. See Pebform-
ANCE. And a vendee must show a tender of

the purchase-money ; Irvin v. Bleakley, 67

Pa. 24; McComas v. Easley, 21 Gratt. (Va.)

29; Short v. KiefCer, 142 111. 258, 31 N. E.

427. And such tender must not be delayed

till circumstances have changed; Tarr v.

Scott, 4 Brewst. (Pa.) 49. The vendee need

not tender the purchase-money where the

vendor refuses to consider the que*.tion of

sale under the contract and denies any obliga-

tion thereunder; Bradford v. Foster, 87

Tenn. 4, 9 S. W. 195.

A decree for specific performance will not

be made against a vendor whose wife refuses

to join in the conveyance; Appeal of Burk,

75 Pi. 141, 15 Ain. RiBp. 587. A contract of

sale of land not signed by wife can only be

enforced subject to her dower rights;
her verbal agreement to convey made after
her husband's death cannot be enforced;

Schwoerdfeger v. Kelly, 223 Pa. 631, 72 Atl.

1056.

In a siiit for specific performance, the
plaintiff must show that he has performed,
or was ready to perform, his part of. the con-
tract, and that he has not been guilty ol

laches or unreasonable delay, and- where the
proof leaves the case doubtful, the plaintiff Is

not entitled to a decree ; Penn v. McCuUough,
76 Md. 229, 24 Atl. 424 ; or where the plain-

tiffs performance is entirely optional and no
offer of it is made ; Federal Oil Co. v. West-
ern Oil Co., 121 Fed. 674, 57 C. C. A. 428.

A contract of employment will be enforced
against an employee if the employer has fully

executed his part of the agreement : Missis-

sippi Glass Co. v. Franzen, 143 Fed. 501, 74

O. C. A. 135, 6 Ann. Cas. 707..

Specific performance will not be decreed
after an unreasonable delay; Nickerson v.

Nickerson, 127 l'. S. 668, 8 Sup. Ct. 1355, 32
L. Ed. 314 ; or where a party has been back-

ward in claiming the relief, and has held off

until circumstances have changed, so as. to

give him an opportunity to enforce or aban-
don the contract, as events might prove most
advantageous; Ford v. Euker, 86 Va. 75, 9

S. E. 500; Bacon v. Hennessey, 35 I'ed. 174;
Requa V. Snow, 76 Cal. 590, 18 Pac. 802.

Specific performance of a contract to leave

property by will will not be decreed, where
the contract is made by a mere donee of a
testamentary power of appointment; [1892] 3

Ch. 510. Specific performance of a contract

to devise property in consideration of care

and support will not be denied, where the

complainant has fully performed her part,

although the services rendered may not have
been worth the value of the property : War-
ner V. Marshall, 166 Ind. 88, 75 N. E. 582;

contra, Grindling v. Rehyl, 149 Mich. 641, 113

N. W. 290, 15 L. R. A. (N. S.) 466, 12 Ann.
Cas. 344.

When a definite contract to leave property

by will has been clearly and certainly estab-

lished and there has been performance on the

part of the promisee, equity will grant relief,

if the case be free from objection on account

of inadequacy of consideration, and there are

no circumstances or conditions which render

the claim inequitable; Roehl v. Hamnesser,

114 Ind. 311, 15 N. E. 345 ; Berg v. Moreau,

199 Mo. 416, 97 S. W. 901, 9 L, R. A. (N. S.)

157 ; Anderson v. Anderson, 75 Kan. 117, 88

Pac. 743, 9 L. R. A. (N. S.) 229; Winne v.

Winne, 166 N. Y. 263, 59 N. E. 832, 82 Am.
St. Rep. 647.- The court will construe such an

agreement, unless void under the statute of

frauds or for other reasons, to bind the prop-

erty of the testator or intestate so far as to

fasten a trust on it in favor of the promisee

and to enforce such trust against the heirs

of the deceased or others holding under them
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charged with notice of the trust. It is in

the nature of a covenant to stand seised to

the use of "the promisee, as if the promisor
had agreed to retain a life estate in the prop-
erty, with remainder to the promisee in the

eve'it that tlie promisor owns it at the time
of iiis death, but with full power on the part
of the promisor to make any bona fide dispo-

sition of it during his life to another other-

wise than by will; Bolman v. Overall, SO Ala.

451, 2 South. 624, 60 Am. Rep.' 107.

Specific performance was decreed of a com-
promise agreement not to contest a will if

the complainant were allowed to share in the

estate ; Blount v. Wheeler, 199 Mass. 330, 85
N. E. 477, 17 L. R. A. (N. S.) 1036 ; under the

English rule that "if an intending litigant

bona flde forbears a right to litigate '. . .

he does give up something of value" ; L. R.

32 Oh. Div. 266. The reality of the claim

which is given up must be measured, not by
the state of the law as it is ultimately dis-

covered to be, but by 'the state of the knowl-
edge of the person who at the time has to

judge and make the concession; id.

SpecitJc performance should never be grant-

ed unless the terms of the agreement sought
to. be enforced are clearly proved, or where
it is left in doubt whether the party against

whom the relief is asked in fact made such
an agreement; Hennessy v. Woolworth, 128

U. S. 438, 9 Sup. Ct. 109, 32 L. Ed. 500 ; and
performance will not be decreed unless the

proof is clear and satisfactory, both as to

the existence of the agreement and as to its

terms ; Dalzell v. Mfg. Co., 149 U. S. 315, 13

Sup. Ct. 886, 37 L. Ed. 749.

A feme covert cannot maintain a bill for

specific performance; Tarr v. Scott, 4 Brewst.

(Pa.) 49.

A provision for liquidated damages does

not defeat a right to specific performance;
Koch V. Streuter, 218 111. 546, 75 N. E. 1049,

2 L. R. A. (N. S.) 210; and equity will not

grant pecuniary compensation In lieu of spe-

cific performance unless the case is one for

equitable interposition ; Marks v. Gates, 154

Fed. 481; 83 O. C. A. 321, 14 U R. A. (N. S.)

317, 12 Ann. Gas. 120.

Where equity has personal jurisdiction

dver the parties, it will decree specific per-

formance of a contract relating to land situ-

ate in another jurisdiction; Wilhite v. Skel-

ton, 149 Fed. 67, 78 C. C. A. 635 ; White Star

Min. Co. V. Hultberg, 220 111. 578, 77 N. E.

327; Byrne v. Jones, 159 Fed. 321, 90 C. C.

A. 101.

Equity has no jurisdiction, in the absence of

a statute, of a bill for specific performance of

a contract to convey land within its jurisdic-

tion upon service by publication, or service out

of the jurisdiction upon a non-resident who
does not appear; Spurr v. Scoville, 3 Cush.

(Mass.) 578 ; Silver Camp Mining Co. v. Dick-

ert, 31 Mont. 488, 78 Pac. 967, 67 L. R. A. .940,

3 Ann. Cas. 1000 ; Worthington v. Lee, 61 Md.
530; but a decree for a conveyance may be

made effective, under a statute, by appointing

a trustee to make the conveyance and to that

end the proceedings are in rem; Hollander

V. Central Metel & Supply Co., 109 Md. 131,

71 Atl. 442, 23 L. R. A. (N. S.) 1135 ; a state

may by statute confer jurisdiction in such

cases where service Is only by publication on

a non-resident; Clem v.- Given's Ex'r, 106

Va. 145, 55 S. E. 507 ; and the case of Arndt

V. Griggs, 134 U. S. 316, seems to sustain this

on principle. See Felch v. Hooper, 119 Mass.

52 ; and Merrill v. Beckwith, 163 Mass. 503,

40 N. E. 855; as to a statute in that state

authorizing equity to appoint a trustee to

convey land where the holder of the legal ti-

tle is a non-resident. See generally Fall v.

Eastin, 215 U. S. 1, 30 Sup. Ct 3, 54 L. Ed.

65, 23 L. R. A. (N. S.) 924, 17 Ann. Cas. 853

;

Hollander v. Central Metal & Supply Co., 109

Md. 131, 71 Atl. 442, 23 L: R. A. (N. S.) 1135

;

Proctor V. Proctor, 215 111. 275, 74 N. E. 145,

69 L. R. A. 673, 106 Am. St. Rep. 168, 2 Ann.

Cas. 819; the subject is fully discussed in

these L. R. A. notes.

As to specific performance by injunction,

see 6 Columbia Law Rev. 82. See 33 Am.
L. Rev. 357, as to specific performance of a

contract to accept title based on adverse
possession. As to the enforcement of decrees

for specific performance, see Decbee.

See, generally. Fry; Waterman, on Spe-

cific Performance.

Specific Performance of Negative Cove-
nants Relating to Personal Service. It is a
maxim of equity that it will not specifically

enforce contracts of personal service, either

at the suit of the servant; 3 De G. SI. & G.

914 [1S93] 1 Ch. 116; L. R. 1 Eq. 411; Miller

V. Warner, 42 App. Div. 208, 59 N. T. Supp.
956; Held Ice Cream Co. v. Stephens, 62 111.

App. 334 ; or of the master; 6 T. L. R. 488

;

Welty V. Jacobs, 171 111. 630, 49 N. E. 723,

40 L. R. A. 98. In the exercise of its juris-

diction over trusts, however, equity has some-
times enjoined the trustees of charity schools

from dismissing the master; 14 Ves. Jr. 245;
13 Beav. 117; 7 Hare 532; 75 L. T. N. S.

265. The general rule stated does not re-

sult from a lack of power. When important
public interests are in question, such agree-

ments will be enforced; Southern Cal. R.

Co. V. Rutherford, 62 Fed. 798, where it is

held that employes of railroads, remaining

'

in their employ, will be compelled by injunc-

tion to operate trains, though they- have re-

fused to do so because Pullman cars are haul-
ed. Ordinarily, however, such relief is re-

fused, either because of the practical in-

convenience of enforcing It, or, as is some-
times said, because such action would re-

sult in Imposing a state of slavery upon the

servant, though this Is hardly true unless the

employment were for life or a very long
time. Tho«gh equity will not enforce this

sort of contract afllrmatively, a chancellor

will under certain conditions command obe-
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dlence to an auxiliary negative covenant,
forbidding the servant to work elsewhere.

To invoke such equitable jurisdiction the

contract must be one for the breach of which
the remedy at law is inadequate, though a
provision for liquidated damages will not

oust the jurisdiction of equity; Ames, Cas.

in Eq., 125, n. The services must be of such
unique character that a substitute cannot
readily be obtained. The services should be

"unique"; Philadelphia Ball Club v. Lajoie,

202 Pa. 210, 51 Atl. 973, 58 L. R. A. 227, 90

Am. St. Rep. 627; "special, unique and extra-

ordinary"; Bronk v. Riley, 50 Hun (N. X.)

489, 3 N. y. Supp. 446; Strobridge Litho-

graphing Co. V. Crane, 58 Hun (N. Y.) 611,

12 N. Y. Supp. 898; Wm. Rogers Mfg. Co.

V. Rogers, 58 Conn. 356, 20 Atl. 467, 7 L. E.

A. 779, 18 Am. St. Rep. 278; Pom. Eq. Jur.

§ 1343; Jaccard Jewelry Co. v. O'Brien, 70

Mo. App. 432; Burney v. Ryle, 91 Ga. 701,

17 S. E. 986; an employg in a factory of cut-

lery is held not to be sufficiently irreplace-

able; nor an insurance agent; Burney v.

Ryle, 91 Ga. 701, 17 S. E. 986 ; nor an adver-

tising solicitor ; Johnston Co. v. Hunt, 66

Hun (N. y.) 504, 21 N. Y. Supp. 314; nor a

corset demonstrator; Gossard Co. v. Crosby,

132 la. 155, 109 N. W. 483, 6 L. R. A. (N. S.)

1115. See Cort v. Lassard, 18 Or. 221, 22

Pac. 1054, 6 L. R. A. 653, 17 Am. St. Rep.

726; Eockstader v. Reed, 121 App. Div.

846, 106 N. Y. Supp. 795.

Equity has enjoined an acrobatic perform-

er of great skill; Keith v. Kellermann, 169

E'ed. 196; Russian dancers; Comstock v.

Lopokowa, 190 Fed. 599; a seller of pat-

terns; Butterick Pub. Co. v. Rose, 141 Wis.

533, 124 N. W. 647; eontra, Passon v. But-

terick Pub. Co., 136 Ga. 774, 71 S. E. 1105;

but not a music teacher; Columbia College

of Music & S. of D. Art v. Tunberg, 64

Wash. 19, lie Pac. 280; and jurisdiction is

not conferred by acknowledgment in the

contract that the services are unique ; Ham-
merstein v. Mann, 137 App. Div. 580, 122 N.

Y. Supp. 276. It seems otherwise in Eng-

land. In L. E. 16 Eq. 189, where an actor

was restrained from appearing elsewhere

during the time of his engagement, Malins,

V. C, saying that he must treat this defend-

'ant "as if he were the greatest actor in the

world." The English courts have never con-

sidered the quality of the services; 1 De G.,

M. & G. 604; L. R. 16 Eq. 189; 9 T. L. R.

265, where a ballet teacher restrained two of

her pupils; [1891] 2 Ch. 416.

Where the subject matter gives jurisdic-

tion, a negative covenant will usually not be

implied from an affirmative one; [1891] 2

Ch. 428 ; though there may be circumstances

under which equity, following the substance

rather than the form, will impjy a nega-

tive agreement from the context In Finley

v. Wagner, 1 De G., M. & G. 604, the leading

case, Lord St. Leonards said: "I may at

once declare that, if I had only to deal with
the affirmative covenant, ... I should
not have granted any injunction." Never-
theless, in L. R. 16 Eq. 189, a broad negative
covenant was Implied, Malins, V. C, relying

on other remarks of Lord St. Leonards.
The decisions practically laid down the rule

that a negative covenant could be implied
where the employfi covenanted to give up
his^ whole time or to work exclusively for

him or to render definite services on definite

promises; see 3 Jur. N. S. 432; 33 Beav. 22;

L. R. 16 Eq. 440; but these principles were
limited somewhat in [1891]. 2 Ch. 428, C. A.
The present rule is that a definite negative

agreement must be implied from the sub-

stance of the contract; L. E. 22 Ch. Div.

835 ; 75 L. T. N. S. 528.

In this country, the question is not settled.

In some older cases a negative stipulation

was not implied; Burton v. Marshall, 4 Gill

(Md.) 487. 45 Am. Dec- 171; Butler v. Gal-

letti, 21 How. Prac. (N. Y.) 465; Mapleson
V. Del Puente, 13 Abb. N. C. (N. Y.) 144; re-

cent decisions have followed the rule now
abolished in England

;
, Cort v. Lassard, 18

Or. 221, 22 Pac. 1054, 6 L. E. A. 653, 17 Am.
St. Rep. 726; Hoyt v. Fuller, 19 N. Y. Supp.

962; Lawrence v. Dixey, 119 App. Div. 295,

104 N. Y. Supp. 516.

That equity will lend its aid to enforce

such negative stipulations, under the condi-

tions stated supra, is settled in both coun-

tries ; 9 T. L. R. 162 ; L. R. 43 Ch. Div. 165;

[1891] 2 Ch. 416 ; 1 De G. M. & G. 604; 18

Ves. Jr. 437 ; [1894] 1 Q. B. 125 ; (eontra, 6
Sim. 333, now overruled). An injunction was
denied in a few early cases; Hamblin v. Din-

neford, 2 Edw. Ch. (N. Y.) 529 ; Sanquirico v.

Benedetti, 1 Barb. (N. Y.) 315; Burton v.

Marshall, 4 Gill (Md.) 487, 45 Am. Dec. 171;

but modern decisions here give relief when-
ever the rempdy at law would be inadequate

;

Philadelphia Ball Club v. Lajoie, 202 Pa. 210,

51 Atl. 973, 58 L. R. A. 227, 90 Am. St. Rep.

627 ; Jaccard Jewelry Co. v. O'Brien, 70 Mo.

App. 432; Cort v. Lassard, 18 Or. 221, 22

Pac. 1054, 6 L. R. A. 653, 17 Am. St. Rep.

726; Taylor Iron & Steel Co. v. Nichols, 73

N. J. Eq. 684, 69 Atl. 186, 24 L. R. A. (N. S.)

933, 133 Am. St. Rep. 753 ; Keith v. Keller-

mann, 169 Fed. 196; Hammond v. Georgian

Co., 133 Ga. 1, 65 S. E. 124 ; McCall Co. v.

Wright, 133 App. Div. 62, 117 N. Y. Supp.

775; Butterick Pub. Co. v. Rose, 141 Wis.

533, 124 N. W. 647; Comstock v. Lopokowa>

190 Fed. 599 ; Welty v. Jacobs, 171 111. 624,

49 N. E. 723, 40 L. R. A. 98; Bailey v. Collins,,

59 N. H. 459 ; see Rice v. D'Arville, 162 Mass.

559, 39 N. E. 180, leaving the question open.

An argument, not often pressed in the

courts, that would seem to forbid a specific

enforcement of even the negative stipulation,

is based upon the principle of equity that

contracts will not be specifically enforced un-

less they are mutual ; equity must be able to

grant the defendant its peculiar relief as well
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as the plaintiff. If A has covenanted to con-

vey land in return for B's personal services,

A will not be ordered fo convey, although the

time for his performance has qome, if B has

not performed the services; wakeham v.

Barker, 82 Cal. 46, 22 Pac. 1131 ; Ames, Cas.

in Equity 87 ; so if an opera singer is en-

joined from singing for any one else, the

manager should be compelled by the decree

to allow the opera singer to sing for him,

and when the complainant "fails to do any of

the acts which he has engaged to do, and
which were the consideration for the nega-

tive covenant, the injunction would be dis-

solved" ; Wood, V. C, in 3 K. & J. 404. This,

however, equity cannot do, because it can-

not compel the manager to perform his part

as he has agreed, and the result is that equity

enforces its command upon a party to a con-

tract whom in his turn, it cannot aid.

The defendant contracted to purchase from
the plaintiff all the electrical energy that he

might require in his hotel for five years; he
was enjoined from purchasing electricity

from any one else during the period; [1901]

2 Ch. 799.

See H: W. Gossard Co.- v. Crosby, 132 la.

155, 109 N. W. 483, 6 L. R. A. (N. S.) 1115,

where the cases are collected.

SPECIFICATIO. In Civil Law. The pro-

cess by which, from material either of one

kind or different kinds, either belonging to

the person using them or to another, a new
form or thing is created ; as, if from gold or
gold and silver a cup be made, or from grapes

wine. Calvinus, Lex. Whether the property

in the new article was in the owner of the

materials or in him who- effected the change
was a matter of contest between the two
great sects of Roman lawyers. Stair, Inst.

p. 204, § 41; Mackeldey, Civ. Law § 241.

SPECIFICATION. A particular and de-

tailed account of a thing. When used in the

patent law without the word claim, it means
the description and claims. Wilson v. Coon,

6 Fed. 611. See Patent.

In Military Law. The clear and particular

description of the charges preferred against

a person accused of a military offence. Tyt-

ler, Courts-Mar. 109.

SPEECH. A formal discourse in public.

The liberty of speech is guaranteed to mem-
bers of the legislature, in debate, and to coun-

sel in court.

The reduction of a speech to writing and
its publication is a libel if the matter con-

tained in it is libelous ; and the repetition

of it upon occasions not warranted by law,

when the matter is slanderous, will be slan-

der; and the character of the speaker vrtll

be no protection to him from an action; 1

Maule ^ S. 273; 1 Esp. 226. See Debate;
LdcBEBTY OF SPEECH; Slandee; Libel.

SPEED. The test of safe speed is wheth-
er it is such as allows the vessel to comply

with the duty Imposed on her and to avoid

collision with other vessels in the situations

in which she may reasonably expect to find

them ; The Luckenbach, 50 Fed. 129, 1 C. C.

A. 489, 8 U. S. App. 9.

In a fog a vessel is bound to observe un-

usual caution and to maintain only such rate

of speed as will enable her to come to a

standstill by reversing her engines at full

speed, before she shall collide with a vessel

which she may see; The Laurence, 54 Fed.

542, 4 C. C. A. 501, 8 U. S. App. 312.

A vessel running fifteen knots an hour,

when she strikes a fog bank, has not com-

plied with the statutory requirements to go

at moderate speed ; The Saale, 63 Fed. 478,

11 C. C. A. 302, 26 U. S. App. 164.

Charter authority to enact and enforce

such local, police, sanitary and other regula-

tions as do not conflict with general laws, em-

powers a municipality to require railroads

running through its limits to adopt such pre-

cautions as to speed of trains as may be need-

ed for the safety of the public; Cincinnati,

N. O. & T. P. R. Co. V. Com., 126 Ky. 712,

104 S. W. 771, 17 L. R. A. (N. S.) 561. This

extends to interstate trains in the absence

of congressional action ; Erb v. Morasch, 177

U. S. 584, 20 Sup. Ct. 819, 44 L. Ed. 897.

An ordinance limiting the speed of trains

on an interstate railway which carries Unit-

ed States mall, to 10 miles an hour within a
city, is not void as imposing an unreasonable
restriction upon interstate commerce and the

speedy transportation of the mail ; Peter-

son V. State, 79 Neb. 132, 112 N. W. 306, 14

L. R. A. (N. S.) 292, 126 Am. St. Rep. 651.

Running a railroad train 50 miles an hour
over an ordinary country road crossing, for

which the statutory signals have been given,

is not negligence per se; Lake Shore & M. S.

R. Co. V. Barnes, 166 Ind. 7, 76 N. E. 629, 3
L. R. A. (N. S.) 778 ; mere speed is not
enough to charge the company with negli-

gence; Lehigh Val. R. Co. v. Dupont, 128
Fed. 840, 64 C. C. A. 478.

Operating a street car at a speed in excess
of that prescribed by ordinance is of itself

no evidence of negligence in an action for in-

juries caused by collision between a car and
a pedestrian ; Ford's Adm'r v. Ry., 124 Ky.
488, 99 S. W. 355, 8 L. R. A. (N. S.) 1093, 124
Am. St. Rep. 412. Consideration must be
given to the character of the train, the devic-

es which were employed to guard against
accident, the condition of the roadbed, the
sharpness of the curves and any other cir-

cumstances which would show whether the
speed tended to increase such natural dan-
gers ; Pennsylvania Co. v. Newmeyer, 129
Ind. 401, 28 N. E. 860. But it is held that
a railroad company is guilty of a nuisance
in running its trains across a much used
street in a town, wilfully, habitually and for

an unreasonable length of time, at such an
unreasonable and unsafe rate of speed as to

endanger the lives and safety of persons us-
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ing the crossing without customary and usu-
al w-arnlng signals ; Cincinnati, N. O. & T. P.

B. Co. V. Com., 126 Ky. 712, 104 S. W. 771, 17
L. ,R. A. (N. S.) 561. If in view of all the at-

tending circumstances the servants in charge
of the train knew, or by the exercise of a
very high degree of care and foresight ought
to have known, that the rate of speed at

which the train was running tended to in-

crease the dangers which are naturally inci-

dent to railway travel, the railroad company
would be guilty of negligence ; Illinois Cent.

B. Co. V. Leiner, 202 111. 624, 67 N. E. 398,

95 Am. St. Rep. 266 ; Louisville, N. A. & (j.

R. Co. V. Jones, 108 Ind. 551, 9 N. B. 476;

Mitchell V. E. Co., 87 Cal. 62, 25 Pac. 245,

11 L. R. A. 130; Lynn v. Southern Pac. Co.,

103 Cal. 7, 36 Pac. 1018, 24 L. R. A. 710 ; St.

Louis, I. M. & S. R. Co. v. Stewart, 68 Ark.

606, 61 S. W. 169, 42 Am. St. Rep. 311 ;. 2

Hutchinson, Carriers, § 926.

Statements in regard to speed are mere ex-

pressions of opinion; Borneman v. R. Co., 19

S. D. 459, 104 N. W. 208; such evidence

should be received with great caution ; Hoppe
v. K. Co., 61 Wis. 357, 21 N. W. 227; espe-

cially after a lapse of time, or when not bas-

ed upon anything which especially attracted

the witness' notice ; The W. E. Gladwish, 17

Blatchf. 77, Fed. Cas. No. 17,355. The testi-

mony of those_ who are not experts in such
.matters may, however, be received; Detroit

& M. Rt Co. v. Van Steinburg, 17 Mich. 99

;

Northrop V. R. Co., 37 Hun (N. ¥.) 295.

SPEEDY TRIAL. The right to a speedy

tWal in all criminal prosecutions is given un-

der, the United States constitution.

The speedy trial to which a person charged

with crime is entitled under the constitution

is a trial at such a time, after the finding of

the Indictment, regard being had to the

terms of court, as shall afford the prosecution

a reasonable opportunity, by the fair and
honest exercise of reasonable diligence, to

prepare for trial, and if the trial is delayed

•or postponed beyond such period, when there

is a term of court at which the trial might be

had, by reason of the neglect or laches of the

prosecution in preparing for trial, such delay

Is a denial to t'he defendant of his right to

a speedy trial, and in such case a party con-

fined, upon application by habeas corpus, is

entitled to a discharge from custody ; U. S.

V. Fox, 3 Mont. 512.

SPELLING. The art of putting the prop-

er letters in words in their proper order.

It is a rule that bad spelling will not viti-

ate a contract when it appears with certain-

ty what is meant: for example, where a

man agreed to pay fhrety pounds he was held

bound to pay thirty pounds ; and seutene

was holden to be seventeen; Cro. Jac. 607;

io Co. 133 o; 2 RoUe, Abr. 147. Even in an

indictment undertood has been holden as un-

derstood; 1 Chitty, Cr. Law.

A misspelling of a name in a declaration

vsrill not be sufficient to defeat the plaintiff,

on the ground of variance between the writ-

ing produced and the declaration, if such
name be idem sonans: 'Ss, Kay for Key; 16
East 110; 2 Stark. 29; Segrave for Seon

grave; 2 Stra. 889. See Idem Sonans;
Election.

SPENDTHRIFT. A person who, by exces-

sive drinking, gaming, idleness, or debauch-
ery of any kind, shall so spend, waste, or

lessen his estate as to expose himself or his

family to want or suffering, or expose the

town to charge or expense for the support
of himself or family. \t. Rev. Stat. c. 63, § 9.

A person having the entire right to dis-

pose of property may settle it or give it by
will in trust for another, with the provision

that the income shall not be alienated by the
beneficiary by anticipation, or be taken by his

creditors in advance of its payment to him,

although there is no cesser or limitation over

of the estate in such an event; Broadway
Nat. Bk. V. Adams, 133 Mass. 170, 43 Am,
Rep. 504; Baker v. Brown, 146 Mass. 369,

15 N. E. 783 ; Hyde v. Woods, 94 U. S. 523,

24 L. Ed. 264; Pope's Ex'rs v. Elliott, 8 B.

Mon. (Ky.) 56; Fisher v. Taylor, 2 Rawle
(Pa.) 33 ; Merriman v. Munson, 134 Pa. 114,

19 Atl. 479, 21 Atl. 171; White's Ex'rs v.

White, 30 Vt 338; Garland v. Garland, 87

Va. 758, 13 S. E. 478, 13 L. R. A. 212, 24 Am.
St. Rep. 682 ; Spindle v. Shreve, 4 Fed. 136

;

Roberts v. Stevens, 84 Me. 325, 24 Atl.' 873,

17 L. B. A. 266 ; Jourolmon v. Massengill, 86

Tenn. 81, 5 S. W. 719 ; Wood v. McClelland

(Tex.) 53 S. W. 381; Merchants' Nat. Bk. v.

Crist, 140 Iowa 308, 118 N. W. 394, 23 L.

B. A. (N. S.) 526, 132 Am. St. Rep. 267;

Jackson Square Loan & Savings Ass'n v.

Bartlett, 95 Md. 661, 53 Atl. 426, 93 Am. St.

Rep. 416 ; Seymour v. McAvoy, 121 Cal. 438,

53 Pac. 946, 41 L. R. A. 544 ; Bennett v. Ben-

nett, 66 111. App. 28 ; Kessner v. Phillips, 189

Mo. 515, 88 S. W. 66, 107 Am. St. Rep. 368, 3

Ann. Cas. 1005. Contra, Hutchinson v. Max-
well, 100 Va. 169, 40 S. E. 655, 57 L. R. A.

384, 93 Am. St. Rep. 944; Nelson v. Nelson,

2 Ky. Law Rep, 64.

The doctrine rests upon the principle of

eujiii est dare, ejus est disponere; it has re-

gard solely to the rights of the donor; con-

sideration for the beneficiary does not in the

remotest way enter into it; Morgan's Estate,

223 Pa. 228, 72 Atl. 498, 25 L. R. A. (N. S.)

236, 132 Am. St. Rep. 732.

Where property is devised in trust for a

testator's son and his family, the profits to

be applied to the extent the trustee sees fit,

judgment creditors of the son cannot reach

the property or its income; Brooks v. Ray-

nolds, 59 Fed. 923, 8 0. C. A. 370.

An absolute discretion vested in trustees

to make payments out of trust property con-

fers no interest on the beneficiary that can

be assertied by him or his assignee in bank-

ruptcy ; Nichols V. Eaton, 91 U. S. 716, 23 L.
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Ed. 254, wliere the court sustained the doc-

trine of trusts of this class in a forcible ar-

gument.
The income of a spendthrift truSt is not

subject to the claim of the spendthrift's cred-

itors, even though there is no express provi-

sion therefor ; Seymour v. McAvoy, 121 Cal.

438, 53 Pac. 946, 41 L. R. A. 544 ; where the

beneficiary's mother was his creditor, her

executor could not apply the income to ex-

tinguish the debt; In re Temple, 36 Misc.

Rep. 620, 74 N. T. Supp. 479 ; the income of a

spendthrift trust cannot be attached for the

maintenance of the beneficiary's wife and
child whom he has deserted ; Board of Chari-

ties V. Lockard, 198 Pa. 572, 48 Atl. 496, 82

Am. St Rep. 817; but equity will enforce a

physician's claim for services rendered to a

spendthrift who habitually indulged in al-

coholic excesses ; Sherman v. Skuse, 45 App.

Div. 335, 60 N. Y. Supp. 1030; td., 166 N. T.

345, 59 N. E 990.

The instrument need not call the cestui

que trust a spendthrift, nor is it necessary

that it shall contain all the specifications

and qualifications incident to such a trust

If it appear that the donor or testator In-

tended a spendthrift trust, that Is enough.

The court will not inquire whether he is a

spendthrift ; Wagner v. Wagner, 244 111. 101,

91 N. E. 66, 18 Ann. Cas. 490; it is not nec-

essary to provide expressly that the income
shall not be subject to execution in order to

create a spendthrift trust; First Nat. Bank
of Nashville v. Trust Co. (Tenn.) 62 S. W.
392; nor need there be a. devise over after the

beneficiary's death ; Mlnnich's Estate, 206 Pa.

405, 55 Atl. 1067.

Where the testator permits trustees to pay
income in their discretion, and provides for

accumulation, it is a valid spendthrift

trust; Mason v. Trust Co., 78 Conn. 81, 61

Atl. 57, 3 Ann. Cas. 586; Sterling v. Ives, 78

Conn. 498, 62 Atl. 948 ; and so where the ex-

ecutors are to hold the trust and pay only

such part of it as they shall deem necessary

for the beneficiary's support and on his death

t& pay the remainder to his heirs; Rus-

sell V. Hilton, SO App. Div. 178, 80 N. Y.

Supp. 563, affirmed In 175 N. Y. 525, 67 N. E.

1089.

A party can not by conveying his property

in trust, reserving to himself the income
thereof during his life, with remainder over,

place his beneficial interest beyond the reach

of creditors; Schenck v. Barnes, 156 N. Y.

316, 50 N. E. 967, 41 L. R. A. 395; Wenzel

V. Powder, 100 Md. 36, 59 Atl. 194, 108 Am.
St Rep. 380; Pacific Nat Bank v. Win-
dram, 133 Mass. 175.

One cannot create a spendthrift trust of

his own property for his own benefit; Ap-

peal of Mackason, 42 Pa. 330, 82 Am. Dec.

517. Nor can there be a valid spendthrift

trust where the trustee is also the cestui que

.trust, with the absolute ownership of the

subject of the trust; Appeal of Mackason,

42 i?a. 330, 82 Am. Dec. 517 ; Wanner v. Sny-

der, 177 Pa. 208, 35 Atl. 604; Pacific Nat
Bank v. Windram, 133 Mass. 175.

A trust to place one's property beyond the

reach of creditors, while retaining full en-

joyment of the income, through the instru-

mentality of a trustee, cannot be created by

a married woman or a woman in contempla-

tion of marriage: Brown v. McGill, 87 Md.

161, 39 Atl. 613, 39 L. R. A. 806, 67 Am. St

Rep. 334. A married woman may, however,

make a valid spendthrift trust in favor of

her husband; Wanner v. Snyder, 177 Pa.

208, 35 Atl. 604.

Upon a petition In equity by a wife living

separate from her husband, who was the

beneficiary under a spendthrift trust, a de-

cree was made, by the consent of the hus-

band and In pursuance of an agreement be-

tween them, directing the trustee to pay to

the wife the portions of the Income accord-

ing to the terms of the agreement. After-

wards a bill of review was filed by the hus-

band seeking to annul the decree; the ap-

pellate court reversed the decree of the lower

court annulling the original decree and rein-

stated the latter, but upon the ground that

the bill of review was not filed for more than

tWo years; Holloway v. Deposit & Trust

Co., 122 Md. 620, 90 Atl. 95.

In [1895] A. C. 186, it was regarded as set-

tled law that one taking a vested legacy is

entitled to receive it as soon as he can make
a valid discharge although there was a dec-

laration to accumulate. This appears to be

the opposite from a spendthrift trust In

Shelton v. King, 229 U. S. 90, 33 Sup. Ct.

686, 57 L. Ed. 1086, the court refused to fol-

low this rule, preferring the contrary rule

adopted in Claflin v. Claflin, 149 Mass. 19,

20 N. E. 454, 3 L. R. A. 370, 14 Am. St. Rep.

393, which sustained a gift to a son at 21
and a like sum at 25 and the residue at 30
years of age. The trust was sustained.

If the cestui que trust is given an absolute

right to the fund or Its avails ( as a right to

occupy land and take its income) or If land

is conveyed to him on condition that it shall

not be subject to his debts, it is not a spend-

thrift trust; Kessner v. Phillips, 189 Mo. 515,

88 S. W. 66, 107 Am. St Rep. 308, 3 Ann. Cas.

1005.

The rule has prevailed in the English

courts that when the income of a trust es-

tate is given to any person (other than a mar-

ried woman) for life, the equitable estate for

life is alienable by, and liable in equity to the

debts of, the cestui que trust, and that this

quality is so inseparable from the estate that

no provision, however express, which does not

operate as a cesser or limitation over of the

estate Itself, can protect it from his debts or

control: 18 Ves. 429; 6 Sim. 524; 1 Russ,

& Myl. 395 ; 9 Hare 475.

Spendthrift trusts, there called aUmen-
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tary funds, are upheld in Scotland; .Gray,

Restr. on Alienation 158. The English rule

has been adopted in several courts of this

country; Patterson & Co. v. Lawrence, 83 Ga.

703, 10 S. E. 355, 7 L. R. A. 143; Pace v.

Pace, 73 N. C. 119; Heath v. Bishop, 4 Rich.

Bq, (S. 0.) 46, 55 Am. Dee. 654 ; Dick v. Pitch-

ford, 21 N. 0. 480.

In Arkansas ; Lindsay v. Harrison, 8 Ark.

302; Indiana ; Martin v. Davis, 82 Ind. 38

;

and New Hampshire ; Banfleld v. Wiggin, 58
N. H. 155 ; the question has been raised, but

not decided. Apart from statute, the rule in

New Jersey is the same as the English rule

;

See Wells v. Ely, 11 N. J. Eq. 172 ; BoUes v.

Trust Co., 27 N. J. Eq. 308; Halstead v.

.Westervelt, 41 N. J. Eq. 100, 3 Atl. 270. In
Wisconsin, the question is in doubt. See
Bridge v. Ward, 35 Wis. 687; Lamberton v.

Pereles, 87 Wis. 449, 58 N. W. 776, 23 L. R.

A. 824. In Connecticut, the status of such
trusts is undecided ; Leavitt v. Beirne, 21
Conn. 1 ; Easterly v. Keney, 36 Conn. 18.

By 'statute, in Kentucky, one cannot vest

property or funds in trustees for the use of

another without subjecting it to the debts

of the cestui que trust; Bland's Adm'r v.

Bland, 90 Ky. 400, 14 S. W. 423, 9 L. R. A.

599, 29 Am. St. Rep, 390; Anderson v. Bris-

coe, 12 Bush
,
(Ky.) 344. In New Tork a

statute excludes from proceedings in equity

to reach beneficial interests, all cases of trusts

for maintenance and support where the trust

has proceeded from some person other than
the debtor, but makes available to the credi-

tor any surplus beyond what may be neces-

sary for the maintenance and support of the

beneficiary ; Williams v. Thorn, 70 N. Y. 270.

The subject has been regulated by statute

in New York; as interpreted by the courts,

the beneficiary of the trust is entitled to re-

ceive sufficient income to support him in the

manner in which he had been brought up,

and the residue may be subjected to- his

debts, the burden being upon the creditors

to prove that the trust fund is larger than
afterwards proved to be necessary. See an
article in 9 Bench & Bar (N. S.) 59, citing

Demuth v. Kemp, 79 Misc. Rep. 516, 140 N.
Y. Supp. 152 ; id., 159 App. Div. 422, 144 N.
Y. Supp. 690. Prof. Gray (Restr. on Aliena-

tion) speaks of this "remedy" by statute as

being, "if not worse, more disgusting than
the disease."

A spendthrift trust may be created for a
term of years with the remainder to the

cestui que trust in fee; Ward's Estate, 13

Wkly. Notes Cas. (Pa.) 282.

See Gray, Restr. on Alienation, where the

cases are fully considered and a protest made
against the validity of such trusts.

SPENT BONDS. See Bonds.

SPENT STATUTES. See Obsolete; Re-

PEAI,.

SPERATE (Lat. spero, to hope). That of

which there is hope.

In the accounts of an executor and the

inventory of "the personal assets, he should

distinguish between those which are sperate

and thoee which are desperate: he will be

prima facie responsible for the former and
discharged for the latter ; 1 Chitty, Pr. 520

;

2 Will. Exec. 644; Toller, Exec. 248. See
Despebate.

SPES RECUPERANDI (Lat. the hope of

recovery). A term applied to cases of cap-

ture of an enemy's property as a booty or

prize, while it remains in a situation in which
It it liable to be recaptured. As between the

belligerent parties, the title to the property

taken as a prize passes the moment there is

no longer any hope of recovery ; 2 Burr. 683.

See INPEA Pe^sidia; Postliminy; Booty;
Prize.

SPHERE OF INFLUENCE. A portion of

unappropriated territory over which a state

possessing territory contiguous to it claims

to exercise such exclusive control, though

not amounting to ownership, as to bar the

entry of any other power for purposes of

colonization. Between 1880 and 1900 a num-
ber of treaties were entered iuto between the

European powers defining their respective

spheres of Influence in Africa.

Also, a portion of the territory of a weak
state over which a stronger state assumes
to exercise a certain measure of control for

the sake of economic or other advantages.

An example of an international agreement
providing for such spheres of influence is

to be found in the treaty between Great Brit-

ain and Russia in 1907 by which Persia was
partitioned into three zones, one neutral and
the other two British and Russian spheres

of influence respectively. A. J. I, L. (1912)

155.

SPIGURNEL. The sealer of the royal

writs,

SPINNING HOUSE. A house of correction

to which the authorities of Oxford and Cam-
bridge may send persons (mostly women of

frivolous character) not members of the Uni-

versity who are found consorting with the

students, to the detriment of their morafe.

4 Steph. Com. 264.

SPINSTER. An addition given, in legal

writings, to a woman who never was mar-

ried. Lovelace, Wills 269. So called because

she was supposed to be occupied in spinning.

SPIRITUAL CORPORATIONS. See Ec-

clesiastical COEPOKATIONS.

SPIRITUAL COURTS. Ecclesiastical

courts (g. v.).

SPIRITUAL LORDS. The two archbish-

ops and twenty-four of the bishops of the

Church of England, who sit as peers in the

British House of Lords. They are not enti-

tled, as temporal peers are, to be tried by

the House of Lords. See House or Loeds.

SPIRITUALISM. In law the significance

of Spiritualism is chiefly involved with the
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conveyance of land and the disposition of

property by will by Spiritualists. It is gen-

erally held that belief in Spiritualism is not

necessarily such evidence of insanity as to

make one incompetent to make a conveyance
of real estate ; Levels v. Arbuekle, 85 la. 335,

52 N. W. 237, 16 L. R. A. 677 ; and in itself

is not insanity ; In re Spencer, 96 Gal. 448, 31

Pac. 453; Owen v. Crumbaugh, 228 111. 380,

81 N. E. 1044, 119 Am. St. Rep. 442, 10 Ann.
Cas. 606; O'Dell v. GofC, 149 Mich. 152, 112

N. W. 736, 10 L. R. A. (N. S.) 989, 119 Am.
St. Rep. 662; In re Keeler's Will, 12 N. Y.

St. Rep. 157; testamentary capacity is not

destroyed by a mere belief in Spiritualism;

Steinkuehler v. Wempner, 169 Ind. 154, 81

N. E. 482, 15 L. R. A. (N. S.) 673; In re

Smith's Will, 52 Wis. 548, 8 N. W- 616, 9
N. W. 665, 38 Am. Rep. 756; Otto v. Doty, 61

la; 23, 15 N. W. 578; or in witchcraft; Kelly
V. Miller, 39 Miss. 19; Addlngton v. Wilson,

5 Ind. 137, 61 Am. Dec. 81; In re Forman's
Will, 54 Barb. (N. Y.) 297; Van Guysling v.

Van Kuren, 35 N. Y. 70; and belief in. trans-

migration of human souls, strong enough to

induce a bequest to a society for the preven-

tion of cruelty to animals, will not render a
will invalid; Bonard's Will, 16 Abb. Prac.

(N/ S. N. Y.) 128.

The test seems to be whether the testator

merely believed in Spiritualism and made
his will accordingly, or whether he was so

dominated by the will of others or by alleged

statements coming from deceased persons,

that the testamentary writing was in fact

not his, but the wUl of, some one else ; Robin-
son V. Adams, 62 Me. 309, 16 Am, Rep. 473.

The will may be valid although he believed

in the statements .of mediums ; Chafln Will

Case, 32 Wis. 560; Middleditch v. Wil-

liams, 45 N. J. Eq. 726, 17 Atl. 826, 4 L. R.

A. 788 ; Brown v. Ward, 53 Md. 376, 36 Am.
Rep. 422; but where the medium used his

power to procure a conveyance, it was set

aside; L. R. 6 Eq. 655; and so in the case

of a will ; Thompson v. Hawks, 14 Fed. 902

;

Greenwood & Smith v. Cline, 7 Or. 17; so

where the testator follows blindly the sup-

posed directions of spirits; O'Dell v. Goff,

149 Mich. 152, 112 N. W. 736, 10 L. R. A
(N. S.) 989, 119 Am. St. Rep. 662.

It is for the jury to decide whether or not
there was undue influence; Steinkuehler v.

Wempner, 169 Ind. 154, 81 N. E. 482, 15 L. R.
A. (N. S.) 673. Witnesses cannot testify

that . testator was a monomaniac merely be-

cause he believed in Spiritualism; O'Dell v.

Goff, 149 Mich. 152, 112 N. W. 736, 10 L. R
A. (N. S.) 989, 119 Am. St. Rep. 662.

Proof that a defendant professed to be a
medium, and charged a fee for a seance held
with the assistance of others, is sufficient to

convict of a conspiracy with intent to de-

fraud; People V. Oilman, 121 Mich. 187, 80
N. W. 4, 46 L. R. A. 218, 80 Am. St. Rep. 490.

See Lewis v. Arbuekle, 85 Iowa, 335, 52 N.

W. 237, 16 L. R. A. 677; Appeal of Kimberly,

68 Conn. 428, 36 Atl. 846, 57 Am. St. Rep. 101,

87 L. R. A. 270, and notes ; Wiix.

SPIRITUOUS LIQUORS. See Liqtjob

Laws;'

SPLITTING A CAUSE OF ACTION. The
bringing an action for only a part of the

cause of action.

The whole tendency of the cases is to rer

quire a plaintiff to try his whole cause of ac-

tion at one time. He cannot even split up
his claim ; 1 Salk. 11 ; Trask v. R. Co., 2 Allen

(Mass.) 831 ; and, a fortiori, he cannot divide

the grounds of recovery; N. P. R. Co. v.

Slaght, 205 U. S. 134, 27 Sup. Ct 446, 51 L.

Ed. 742.

Different suits can be brought on different

claims of a patent for infringement against

the same defendant, where the two sets of

claims covered different inventions, though re-

. lating to the same machine ; Bates Mach. Co,

V. Wm. A. Force &. Co., 139 Fed. 746.

A mortgage on several tracts must be fore-

closed on all the tracts in one suit; De Weese
V. Smith, .97 Fed. 314.

See Cause or Action ; Res Judicata.

SPOLIATION. In English Ecclesiastical

Law. The name of a writ sued out in the

spiritual court to recover for the fruits of the
church or for the church itself. Fitzh. N. B.

85.

A waste of church property by an ecclesi-

astical person. 3 Bla. Com. 90.

An injury done by one incumbent to an-

other, in taking the fruits of his benefice

under a pretended title, and without right. 3
Steph. Com. 345.

In Torts. Destruction of a thing by the
act of a stranger: as, the erksure or altera-

tion of a writing by the act of a stranger is

called spoliation. This has not the effect to

.destroy its character or legal effect. 1
Greenl. Ev. § 566. See In Odium Spoliatobis.

In Admiralty Law. By spoliation is also

understood the total destruction of a thing:

as, the spoliation of papers by the captured
party is generally regarded as a proof of
guilt ; but in America it is open to explanai-

tion, except in certain cases where there is

a vehement presumption of bad faith; The
Pizarro, 2 Wheat. (U. S.) 227, 241, 4 L. Ed.
226; 1 Dods. Admr. 480, 486; Bened. Adm.
310. See Alteration; Fkench Spoliation
Claims.

SPONSALIA STIPULATIO SPONSALITIA
(Lat.). A promise lawfully made between per-
sons capable of marrying each other, that at
some future time they will marry. See Es-
pousals; Ersk. Inst. 1. 6. 3.

SPONSIO JUDICIALIS (Lat). A judicial

wager. This corresponded in the Roman law
to our feigned issue.

SPONSIONS. In International Law. Agree-
ments or engagements made by certain pub-
lic officers, as generals or admirals, in time
of war, either without authority or by ex*
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ceedlng the limits of authority under which
they purport to be made.
Before these conventions can have any

binding authority on the state, they, must
be coufirmed by express or tacit ratification.

The former is given in positive terms and
in the usual forms ; the latter is justly im-
plied from the fact of acting under the agree-

ment as if bound by it, and from any other
circumstance from which an assent may be
fairly presumed; Wheat. Int Lavr, 3d Eng.

ed. § 255; Grotlus, de Jur.' Bel. ac Pae. 1. 2,

c. 15, § 16 ; id. 1. 3, c. 22, § 1 ; Vattel, Law
of Nat. b. 2, c. 14, § 209; Wolff, Inst. § 156.

SPONSOR. In Civil Law. He who inter-

venes for another voluntarily and without be-

ing requested. The engagement which he en-

ters into is only accessary to the principal.

See Dig. 17. 1. 18 ; Nov. 4. 1 ; Code de Comm.
art. 158, 159 ; Code Nap. 1236 ; Wolff, Inst.

§ 1556.

SPONTANEOUS COMBUSTION. SeeFiBE.

SPOUSE BREACH. Adultery. Cowell.

SPREADING FALSE NEWS. See False
News.

SPRING. A fountain. A natural source

of water, of a definite and well-marked ex-

tent. 6 Ch. Div. 264 (C. A.). A natural

<;hasm in which water has collected, and
from which it either is lost by percolation,

or rises in a defined channel. 41 L. T. Rep.

(N. S.) 457. The water issuing by natural

forces out of the eartt at a particular place.

It is not a mere place or hole in the ground,

nor is it all the water that can be gathered or

caused to flow at a particular place. A well

is not necessarily a spring, nor is water

which by the expenditure of labor can be

gathered into a reservoir. Furner v. Sea-

bury, 135 N. Y. 50, 31 N. E. 1004.

The ovraer of land on which there is a

natural spring has a right to use it for do-

mestic and culinary purposes and for water-

ing his cattle, and he may make an aque-

duct to another part of his land and use all

the water required to keep the aqueduct in

order or to keep the water pure ; WadswortU
V. Tillotson, 15 Conn. 366, 39 Am. Dec. 391.

He may also use it for irrigation, provided

the volume be not materially decreased;

Aug. Waterc. 34. Bee Twiss v. Baldwin, 9

Conn. 291; Hoy v. Sterrett, 2 Watts (Pa.)

327, 27 Am. Dec. 313; Merritt v. Parker, 1

N. J. L. 460 ; Blanchard v. Baker, 8 Greenl.

(Me.) 253, 23 Am. Kep. 504. But it is held

that a statutory provision that a person on

whose land a spring rises shall have a prior

right to Its flow does not apply to a spring

which is the fountain head of living water

courses; Miller v. Wheeler, 54 Wash. 429,

103 Pac. 641, 23 L. E. A. (N. S.) 1065.

The owner of a spring cannot lawfully

turn the current or give it a new direction.

He is bound to let it enter the inferior es-

,tate on the same level it has been accustom-

ed to, and at the same place, for every man
is entitled to a stream of water flowing

through his land without diminution or al-

teration ; 6 East 206 ; Ingraham v. Hutchin-
son, 2 Conn. 584. See M'Calmont v. Whitak-
er, 3 Eawle (Pa.) 84, 23 Am. Dec. 102; Ar-
nold V. Foot, 12 Wlend. (N. Y.) 330; Norton

V. Volentlne, 14 Vt. 239, 39 Am. De& 220.

Where one conveyed a spring or well to

be enjoyed without interruption, and after-

wards conveyed contiguous property to a
railway company whose works drained the

water from the land before it reached the

spring, on an action for breach of agree-

ment, held, that the grantor had only con-

veyed the flow of the water after it had
reached the spring, and therefore there was
no breach; 41 L. T. (N. S.) 455 (C. A.). See

15 L. J. (N. S.) Ex. 315. Where the value of

land was enhanced by a spring, it was held

ratable for taxation at such improved value

;

1 M. & S. 503.

The owner of the superior inheritance, or

of the land on which there is a spring, has
no right to deprive the owner of the estate

below him ; Anthony v. Lapham, 5 Pick.

(Mass.) 175 ; Johnson v. Lewis, 13 Conn. 303,

33 Am. Dec. 405; Evans v. Merriweather, 3

Scam. (111.) 492, 38 Am. Dec. 106; nor can he

detain the water unreasonably; Merritt v.

Brinkerhotf, 17 Johns. (N. Y.) 306, 8 Am. Dec.

404; 2 B. & C. 910. See lEBiQATioif; Sub-

terranean Water; Subface Water; Wa-
teb-Coubse.

SPRING-BRANCH. A branch of a stream

flowing from a spring. Wootton v. Eedds'

Ex'r, 12 Graft (Va.) 196.

SPRING GUN. Setting a spring gun with

intent to destroy human life or inflict bodily

harm is a criminal offence in England (1861),

but the act does not apply to a dwellinghouse

between sunset and sunrise. 4 Steph. Com.

79. See Homicide ; Negligence.

SPRINGING USE. A use limited to arise

on a future event where no preceding use is

limited, and which does not take effect in

derogation of any other interest than that

which results to the grantor or remains in

him in the meantime. Gilbert, Uses, Sugden

ed. 153, n. ; 2 Crabb, E. P. 498.

A future use, either vested or contingent,

limited to arise without any preceding lim-

itation. Cornish, Uses 91.

It differs from a remainder in not requir-

ing any other particular estate to sustain it

than the use resulting to the one who creates

it, intermediate between its creation and the

subsequent taking effect of the springing use

;

Dy. 274 ; Pollexf . 65 ; Mclntyre v. William-

son 1 Edw. Ch. (N. Y.) 34 ; 4 Drur. & W. 27;

Proprietors of Shapleigh v. Pilsbury, 1

Greenl. (Me.) 271. It differs from an execu-

tory devise in that a devise- is created by

will, a use by deed ; Fearne, Cont. Eem. 385,

Butler's note; Wilsofk, Uses. It differs from
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a shifting use, though often confounded there-

with. See, generally, 2 Washb. R. P. *281.

SPY. The chief rules of international law
with regard to spies are embodied in Arts.

2S>-31 of the Convention Concerning the Laws
and Customs of War on Land.
"A person can only be considered a spy

when, acting clandestinely or on false pre-

tences, he obtains, or endeavors to obtain, in-

formation in the zone of operations of a bel-

ligerent, with the intention of communicating
it to the hostile party.

"Thus, soldiers not wearing a disguise, who
have penetrated into the zone of operations

of the hostile army, for the purpose of ob-

taining information, are not considered ^les.
Similarly, the following are not considered

spies: Soldiers and civilians, carrying out
their mission openly, intrusted with the de-

livery of dispatches Intended either for their

own army or for the enemy's army. To this

class belong likewise persons sent in balloons

for the purpose of carrying dispatches and,

generally, of maintaining communications be-

tween the difflerent parts of an army or a
territory.'

"A spy taken in the act shall not be punish-

ed without previous trial.

"A spy who, after rejoining the army to

which he belongs, is subsequently captured
by the enemy, is treated as a prisoner of war,

and incurs no responsibility for his previous
acts of espionage."

It is still an unsettled question whether
balloonists sent out to gain information are

to be regarded as spies ; and with the advent
of airships v\hich will probably be largely

used for reconnaissance purposes, the ques-

tion of the status of those using them for

such pui-poses will, before long, demand a

settlement Spaight, War Eights on Land,
202-215.

SQUATTER. One who settles on the lands
of others without any legal authority; this

term Is applied particularly to persons who
settle on the public land. AUard v. Lobau,
8 Mart N. S. (La.) 293. One who takes pos-

session of a tract of public land with a view
to becoming an entryman, under the home-
stead law, except as to the limited statutory
time allowed him preceding actual entry
at the land office, is a mere squatter having
no rights in the land as against the govern-

ment or others ; U. S. v. Bagnell Timber Co.,

178 Fed. 795, 102 C. C. A. 243.

Bee Pbe-emption Right.

STAB. To make a,wound with a pointed

instrument. A stab differs from a cut or a
wound. Russ. & R. 356 ; Russ. Cr. 597 ; Bac.
.Abr. Maihem (B).

STABILIA. A writ called by that name,
founded on a custom of Normandy, that

where a man in power claimed lands in the

possession of an Inferior, he petitioned .the

prince that It might be put Into his hands till

the right was decided, whereupon he had this

writ. Whart. Law Lex.

STAGNUM (Lat). A pool. It is said to

consist of land and water ; and therefore by

the name of stagnum the water and the land

may be passed. Co. Litt. 5.

STAINS OF BLOOD. Blood Is the vital

fluid of the body, consisting of certain cellu-

lar elements suspended in serum or plasma.
It carries nutriment to, and waste products

from, the tissues, is freshened or aerated by
Its passage through the lungs, and possesses

the peculiar quality of spontaneous clotting.

Blood stains, are the red-brown color left

by the contact of blood with any absorbent
material, or the evaporated residue of blood

left on non-absorbent surfaces and consisting

of the cellular elements of. the blood and
the dried albuminous matters.

The blood cells can at times be recovered
more or less intact, if the stained material is

soaked or washed in a solution of ordinary

salt in the strength of .85 grammes to 100
cubic centimetres of water {normal salt solu-

tion, the normal salt concentration of the hu-
man blood, in which blood cells retain their

color and form indefinitely). Blood cells re-

moved in this manner from a blood stain can
be recognized under the microscope, and cer-
tain animal bloods can be -distinguished by
their form and measurements. The principle

of hiemolysis can be employed to determine
whether the blood cells are those of a human
being or of certain animals. This is a re-

markably speciiic test, depending upon the
fact that the blood of one species of animal,
introduced into the tissues or circulation of
an animal of another species, will cause the
blood cells of the latter animal to disinte-
grate or hsemolyze. In certain cases the
blood cells of one species (say A) are not af-
fected by the blood serum of another (say
B)

; following the principles of immunity, as
seen in a vaccination, it isJound that if the
blood cells of A are repeatedly injected Into
the body of B, there develops in the B ani-
mal's blood a body (the immune body) which
will now quicltly disintegrate the blood cells

of the animal A. The spedtlc reaction has
heen developed. For the identification of hu-
man blood, rabbits are prepared by repeated-
ly Injecting them vrtth small amounts of hu-
man blood cells. In the rabbit blood-serum,,
there develops the specific immune body
which, when brought in contact with any
human blood cells, will dissolve or hiemolyze
them. The blood cells of these animals re-

main undissolved.

If the blood staiijs will not yield formed:
blood elements, they are put into solution,

water or in the above described salt solution,
and several tests can be made: The spectro-
scopic; the test for crystals; the test for
the presence of haemoglobin by certain oxy-
dizing chemicals. The first two, when posi-

tive, can be relied upon as showing that the-
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dissolved stains contain blood coloring mat-
ter; but tliey will not distinguish human
from animal blood.

' The third test is unreliable, and though
used in many laboratories, is found not in-

frequently to show the reactions with many
other quite foreign substances. See McWeen-
ey (Proc. Royal Acad. Med., Ireland, 1910);

Muir's Studies on Immunity (Oxford, 1909).

STAKE RACE. See Sweepstakes.

STAKEHOLDER. A third person chosen

by two or more persons to keep in deposit

property the right or possession of which is

contested between them, and to be delivered

to the one who shall establish his right to it.

Thus, each of them is considered as deposit-

ing the whole thing. This distinguishes this

contract from that which takes place when
two or more tenants in common deposit a

thing with a bailee. Domat, Lois Civ. liv. 1,

t. 7, s. 4.

A person having in his hands money or

other property claimed by several ^others is

considered in equity as a stakeholder. 1

Vern. 144. A mere depositary for both par-

ties of the money advanced by them respec-

tively with a naked authority to deliver it

over upon the proposed contingency. He Is

not regarded as a party to the illegal con-

tract. Pisher v. Hildreth, 117 Mass. 562.

The duties of a stakeholder are to deliver

the thing holden by him to the person enti-

tled to it on demand. It is frequently ques-

tionable who is entitled to it. In ease of an
unlawful wager, although he may be justified

in delivering the thing to the winner, by the
• express or implied consent of the loser ; Mc-
CuUum V. Gourlay, 8 Johns. (N. T.) 147 ; yet

if before the event has happened he has been

required by either p^rty to give up the thing

deposited with him by such party, he is

bound so to deliver it ; 3 Taunt. 377 ; 4 id.

492 ; or if, after the event ha:s happened, the

losing party give notice to the stakeholder

not to pay the winner, a payment made to

him afterwards will be made in his own
wrong, and the party who deposited the mon-
ey or thing may recover it from the stake-

holder ; McAllister v. Hoffman, 16 S.' & R.

(Pa.) 147, 16 Am?JDec. 556 ; 7 Term 536 ; 2

Marsh. 542. ' See Brush v. Keeler, 5 Wend
<N. T.) 250; C!orley v. Berry, 1 Bail. tS. 0.)

593; Wagee; Horse Race.

A deposit of stakes by one of the parties

in a match may be recovered back on de-

mand from the stakeholder, as upon a void

coutract on notice given at any lime before

payment to the winner ; 1 Q. B. D. 189 ; 5

App. Ca. 342, overruling 5 O. B. 818; [1900]

2 Q. B. 497.

STALE DEMAND. A claim which has

been for a long time undemanded: as, for

example, where there has been a delay of

twelve years^ unexplained. 'Willard v. Dorr,

3 Mas. 161, Fed. pas. No. 17,680. See Laches.

STALLAGE (Sax. stal)., The liberty or

right of pitching or erecting stalls in fairs

or markets, or the money paid for the same.

Blount; Whart. Diet; 6 Q. B. 31. It must
be founded upon a reasonable considera-

tion between the public and the grantee, and
the tolls must be reasonable ; 1 Steph. Com.
450.

STALLARIUS (Lat). In Saxon Law. The
prafectus stabuU, now master of the horse

(Sax. gtalstahulum). Blount. Sometimes
one who has a stall in a fair or market Fl.

lib. 4, c. 28, p. 13.

STAMP. An impression made by order of

the government, on paper, which must be

used in reducing certain contracts to writ-

ing, for the purpose of raising a revenue.

See Stark. Ev. ; 1 Phill. Ev. 444.

A paper bearing an impression or device

authorized by law and adopted for attach-

ment to some subject of duty or excise. .

The term in American law is used often in

distinction from stamped paper, which latter

meaning, as ift"ell as that of the device or im-

pression itself, is included in the broader sig-

nification of the word.
Stamps or stamped paper are prepared un-

der the direction of officers of the govern-

ment, and sold at a price equal to the duty or

excise to be collected. The stamps are aflix-

ed and cancelled; and where stamped paper

is used, one use obviously prevents a second

use. The Internal Revenue acts of 1862 and

subsequent years required stamps to be afiix-

ed to a great variety of subjects, under se-

vere penalties in the way of fines,!, iind. also

under penalty of invalidating written instru-

ments and rendering them incapable of being

produced in evidence. The statutes under

which these stamps were required had been

repealed. from time to time, arid that method

of raising revenue was discontinued except

in the case,of tobacco and possibly some oth-

er articles. The necessity of raising addition-

al revenue to meet the expenditures reqpred
for the Spanish-American war of 1898 led to

the passage of what was known as the War
Revenue Act of June 13, 1898, under which

stamps were required on checks, drafts,

noteSj mortgages, an^ other instruments.

The stamp tax on a memorandum or con-

tract of sale of a certificate of stock imposed

by this act is not unconstitutional as a di-

rect tax on property ; Thomas v. U. S., 192

U. S. 363, 24 Sup. Ot. 305, 48 L. Ed. 481.

By Act March 2, .1901, the schedule of the

act was amended by omitting all such in-

struments;' it took effect at the end of the

fiscal year, June 30, 1901. The entire sched-

ule A was repealed April 12, 1902, saving the

effect of the act as to stamping instruments

while it was in force ; Sackett v. McCaffrey,

131 Fed. 219, 65 O. C. A, 205'

An action lies by the United States to re-

cover the amount of a stamp tax upon a

dee'd of lands under this act ; and the penal-
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ties provided in the act for non-compliance
therewith are not exclusive of collection by
suit, ^n action lies wherever there is a sum
due, either certain or readily reduced to cer-

tainty; provisions for penalties do not neces-

sarily exclude personal liability; they were
provided to induce payment of the tax and
not as a substitute for payment; U. S. v.

Chamberlin, 219 U. S. 250, 31 Sup. Ct. 155, 55
L. Ed. 204.

Instruments not duly stamped are not void
or inadmissible in evidence, in the absence
of a fraudulent intent; McGovern v. Iloes-

back, 53 Pa. 176; Eheinstrom v. Cone, 26
Wis. 163, 7 Am. Rep. 51 ; Moore v. Moore,
47 N. T. 467, 7 Am. Rep. 466; in the absence
of affirmative proof, a fraudulent intent will

not be presumed ; cases supra. Where objec-

tion is made to the admission of a writing
for lact of a revenue stamp, the burden is on
the objector to show that the stamp was
omitted with intent to evade the law ; Ohio
River Junction R. Co. v. Pennsylvania Co.,

222 Pa. 573, 72 Atl. 271. Where a United
States act required a revenue stamp to be at-

tached to a written instrument, and none
was attached, the instrument is admissible
in evidence after the repeal of the act with-
out a reservation of the right to demand the
tax when omitted during the operation of the

act or to enforce the penalties or forfeiture

for such omission ; id.

If a foreign instrument Is, by the laws of

the country where it is made, void for want
of a stamp, it cannot be enforced in England.
But if those laws merely require that It must
be stamped before it can be received in evi-

dence there, it is admissible in England with-

out a stamp; 5 Exch. 279. The absence of

an English revenue stamp from a power of

attorney does not render the instrument in-

admissible in evidence in an American court

;

Linton v. Ins. Co., 104 Fed. 584, 44 C. C. A.

54.

Under the previous revenue acts imposing
stamp taxes the question arose as to the ex-

act legal effect of the requirement that an in-

strument should be stamped, and whether if

an unstamped instrument was wholly invalid

the law made it necessary to have certain

contracts in writing which would otherwise

be valid by parol, as for instance, the con-

tract of insurance. The suggestion that the

passage of these laws requiring a stamii

might make it necessary that such contracts

should be in writing was made in Western
Massachusetts Ins. Co. v. DufCey, 2 Kan. 347

;

but this doctrine is said not to be well found-

ed ; 1 May, Ins., 3d ed. § 25 ; and in New York
it was held that the validity of a parol con-

tract for insurance was not affected by the

stamp act, that, if in writing, it would re-

quire to be stamped, but it might be oral;

Fish V. Cottenet, 44 N. Y. 538, 4 Am. Eep.

715. The power of congress to declare un-

stamped instruments wholly void was serious-

ly doubted; Latham v. Smith, 45 111. 29;

and the doubt went so far as to deny the

constitutional right of the federal govern-

ment to determine rules of evidence by which

the state courts should be governed; May,
Ins. § 85; Green v. Holway, 101 Mass. 24.3,

3 Am. Rep. 339. Some of the cases hold that

congress cannot prohibit the making of con-

tracts permitted by state laws, and that to

declare them void is not a proper penalty for

the enforcement of tax laws ; Cooley, Const.

Llm., 6th ed. 592 ; Moore v. Quirk, 105 Mass.

49, 7 Am. Rep. 499 ; Warren v. Paul, 22 Ind.

276 ; Smith v. Short, 40 Ala. 385 ; Jones v.

Keep's Estate, 19 Wis. 369; Knox v. Rossi,

25 Nev. 96, 57 Pac. 179, 83 Am. St. Rep. 566,

(48 L. R. A. 305 and note), as to the effect of

omission to stamp Instruments.

STAND. To abide by a thing; to submit
to a decision ; to comply with an agreement.

STANDARD. In War. An ensign or flag

used in war.

In Measures. A weight or measure of cer-

tain dimensions, to which all other weights
and measures must correspond: as, a stand-

ard bushel. Also, the quality of certain met-
als, to which all others of the same kind
ought to be made to conform: as, standard
gold, standard silver.

A National Bureau of Standards was es-

tablished March 3, 1901, to have custody of

the standards, the comparison of those used
in scientific, etc., matters; their construction,

with multiples and subdivisions ; the testing

and calibration of standard measuring ap-
paratus ; the solution of problems in connec-

tion with standards; the determination of
physical constants and the properties of ma-
terials. It exercises its functions for the
benefit of the United States, any state or
municipality, oc any scientific or educational
institution, firm, corporation or individual en-

gaged in manufacturing or research requir-

ing standard measuring instruments.

See Measures; Weights.

STANDARD POLICY. See Policy.

STANDING ASIDE JURORS. In order to

mitigate the effect of the statute 33 Edw. T.

which forbade the challenging of jurors by
the crown excepting for cause shown, a rule
of practice gradually arose of permitting the
prosecution to direct jurors to stand aside
until the whole panel was exhausted, with-
out showing cause. The validity of this prac-
tice has been repeatedly upheld in England

:

26 How. St. Tr. 1231.

In the United States this statute became
a part of the fundamental law after the revo-
lution; Baldw. 78, 82; Jewell v. Com., 22
Pa. 94 ; and notwithstanding statutes of vari-
ous states granting to the prosecution a num-
ber of peremptory challenges, the custom of
standing aside has been preserved, 'this

practice has been opposed where the statutes
allowing peremptory challenges are in force,

but where the number allowed is very small,
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it has heretofore beeu allowed to continue.

See Thonip. & Mer. Juries 147.

The practice applies in misdemeanors as
well as felonies, although there is a peremp-
tory right of challenge ; 39 Leg. Int. 384.

See Challenge; Jukt.

This term, as so often used

of estoppel, does not mean
actual participation in the

means silence where there

a duty to make a disclo-

. Hubble, 93 Ind. 573, 47

STANDING BY.
in discussing cases

actual presence or
transaction, but it

is knowledge and
sure. Anderson v
Am. Rep. 394.

STANDING MUTE. See Mute; Peine
FoKTE ET Dure.

STA NDING ORDERS. General regulations

of the procedure of the two houses of a par-

liamentary body, respecting the manner in

which its business shall be cpnducted.

STANNARY COURTS. Courts held in the

stannaries iu England.
The stannaries were mining districts of Devon

and Cornwall. Their exact extent was never defi-

nitely ascertained. The stannary courts resembled
those of the palatine jurisdictions. The earliest

charters conferring jurisdiction were in the reign

of Richard I and John. Jurisdiction seemed to be
only over the miners. A charter of 1305 gave them
jurisdiction in all cases except those which touched
land, lite or limb. In 1640 the jurisdiction was set-

tled ; it was confined to a territory where a tin-

works was situated ; tin-workers could sue each
other, and could sue foreigners if the case arose in

the jurisdiction or concerned tin-work. The chief

official was the Lord Warden, who appointed a vice-

warden and stewards. The courts were held by the

stewards ; they had a leet jurisdiction and a gener-

al common law jurisdiction, except as to land, life

and limb. There was a jury of six. An appeal

lay to the steward, and thence to the court of the

vice-warden, the Lord Warden and the Prince of

Wales' Council, successively.

The stannaries each had a parliament consisting

of twenty-tour persons who made and enforced laws.

The Devonshire stannary courts seemed to have
disappeared, but were reconstituted in 1856. Those
of Cornwall had a continuous history. In 1836 the
court of the vice-warden was given a concurrent
equity and common law jurisdiction extending to

other metals than tin. Appeals were to the Lord
Wardeh, assisted by three or more members of the
Judicial Committee of tpe Privy Council. In 1856,

Ills jurisdiction was extended to the Devonshire
stannaries. In 1873 the court of the Lord Warden
was merged in the Court of Appeal. In 1896, the
jurisdiction of the court of the vice-warden was
transferred to such of the county courts as the Lord
Chancellor might direct. 1 Holdsw. Hist. E. L. 57.

STAPLE. In International Law. The right

of staple, as exercised by a people upon for-

eign merchants, is defined to be that they

may not allow them to set their merchandises
and wares to sale but in a certain place.

This practice Is not in use in the United

States. 1 Chitty, Com. Law 103; Co. 4th

Inst. 238; Bac. Abr. Execution (B 1). See

Statute Staple.

STAPLE INN. Aii inn of chancery. See

Inns or Coubt.

STAR-CHAMBER. See Coubi of Stab-

ClTAMBBB.

STAR PAGE. The line and word at which
the pages of the first edition of a law book
began are frequently marked by a ftar In

later editions, and always should be.

STARE DECISIS (Lat). To abide by, or

adhere to, decided cases. Stare decisis et

non guieta movere. It is a general maxim
that when a point of law has been settled by
decision, it forms a precedent which is not
afterwards to be departed from. The rule

as stated is "to abide by former precedents,

stare decisis, where the same points come
again in litigation, as well to keep the scale

of justice even and steady, and not liable to

waver with every new judge's opinion, as

also because, the law in that case being sol- ' '

emnly declared and determined, what before

was uncertain, and perhaps indifferent, la

now become a permanent rule, which it is

not in the breast of any subsequent judge to

alter or swerve from according to his private

sentiments ; he being sworn to determine, not

according to his own private judgment, but

according to the known laws and customs of

the land,—not delegated to pronounce a new
law, but to maintain and expound the old

one

—

jvs dicere et non jus dare." Broom,
Leg. Max., 7th ed. 147. As it was said by Al-

derson, B., "My duty is plain. It is to ex-

pound and not to make the law ; to decide on
It as I find it, not as I may wish it to be ;" 7

Exch. 543, quoted by Coltman, J., in 4 C. B.

560.

"What I desire to point out is that I wish

tide law was not so, but being the law I must
follow it." Romer, J., in L. R. 1, C. P. 605

(1899). "I agree that it is the law, though
I think it is a hard law ; but we have noth-

ing to do with the question of hardship."

Lord Esher, M. R.,'in L. R. 24 Q. B. D. 618

(1890).

Settled principles of law cannot be dis-

regarded in order to remove the hardship of

special cases; Buchanan v. Litchfield, 102

U. S. 278, 26 L. Ed. 138 ; the doctrine should

not be departed from except in extreme cas-

es; Brennan v. New York, 47 How. Prac.

(N. Y.) 178; or except in a ease of grave ne-

cessity ; State v. Ross, 43 Wash. 290, 86 Pac.

575. It is very serious for a judge, whp
does not agree with particular decisions, to

deal in distinctions from those decisions;

Jessel, M. R., in L. R. 6 O. P. 559.

The doctrine of stare decisis is not always

to be relied upon; for the courts find it nec^

essary to overrule cases which have been

decided contrary to principle. It should

not be pressed too far; 8 Gr. Bag 257.

Many hundreds of such overruled cases may
be found in the American and English re-

ports.

The rule is founded on public policy and

does not require a court to follow a clearly

erroneous authority ; Mason v. Cotton Co.,

148 N. C. 492, 62 S. E. 625, 18 L. R. A. (N.

S.) 1221, 128 Am St. Rep. 635; It should be
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applied to a judgment of four out of five

judges (a majority of the whole number,
seven), where the case was fully argued aud
was considered at great length, where there

has been no change in the trend of judicial

opinion and the decision has been favorably
received by the profession; L. D. Willcutt &
Sons Co. V. DriscoU, 200 Mass. 110, 85 N. E.

897, 23 L. R. A. (N. S.) 1236.

"The rule of stare decisis means, in gener-

al, that when a point has been once settled

by judicial decision, it forms a precedent for

the guidance of courts in similar cases." It

should "in the main be strictly adhered to.

An adherence to it is necessary to preserve

the. certainty, the stability and symmetry of

our jurisprudence. Nevertheless there are

occasions when a departure from it is ren-

dered necessary in order to vindicate plain

aud obvious principles of law, and to remedy
a continued injustice." These are the two
grounds of justification in departing from a
decision which has become a precedent. La-
mar, J., in The Madrid, 40 Fed. 677, where it

was held that decisions of the circuit courts

of appeal, not being uniform as to the rela-

tive'priority of statutory and maritime liens,

have not become a rule of property within
the doctrine; id.

The doctrine is a salutary one and is to be
adhered to on proper occasions, In respect

of decisions directly upon points in issue

;

but the supreme court should not extend
any decision upon a constitutional question

if it is convinced that error in principle

might supervene; Pollock v. Loan & Trust
Co., 157 U. S. 429, 15 Sup. Ct. 673, 39 L. Ed.

759; and there are cases in which a court

of last resort has felt constrained by a sense

of duty to disregard all precedents, even
their own. This is particularly so in con-

stitutional questions involving the validity

of statutes affecting public interests, but

where no right of property or contract inter

partes Is Involved. In such a case, said
Bleckley, 0. J., the maxim for a supreme
court "supreme in the majesty of duty as
well as in the majesty of power," is not
stare deoiMs, but flat justitia ruat caelum;
Ellison V. R. Co., 87 Ga. 691, 13 S. E. 809;
and it was said by Howard, J., in quoting
this language: "Let this decision be right
whether other decisions were right or not;"
Denney v. State, 144 Ind. 539, 42 N. E. 929,

31 L. R. A. 726 (involving the validity of

statutes of apportionment of legislative

representatives). It has been said that the

doctrine applies with less force in constitu-

tional cases than in ordinary cases of prop-

erty rights; Robinson v. Schenck, 102 Ind.

307, 1 N. E. 698; but in Halter v. Nebraska,

205 U. S. 34, 27 Sup. Ct. 419, 51 L. Ed. 696,

10 Ann. Cas. 525, it was held that a long

established and steadily adhered to principle

of constitutional construction precludes a
Judicial tribunal from holding a legal enact-

ment, federal or state, fcnconstitutional and
void unless it is manifestly so ; Halter v.

Nebraska, 205 U. S. 34, 27 Sup. Ct 419, 51

L. Ed. 606, 10 Ann. Cas. 525.

This rule urges the court against revers-

ing a long series of decisions where state

legislatloai . has been enacted In reliance

thereon and a reversal would involve the

promulgation of a new rule of constitutional

Inhibition on state legislation; New York
Life Ins. Co. v. Deer Lodge Co., 231 U. S. 495,

34 Sup. Ct. 167, 58 L. Ed. . And a court

when asked to do so should consider how
far its action would affect transactions en-

tered into and acted upon, under the law as
it exists; Sydnor v. Gascoigne, 11 Tex. 455.

Where there have been a series of decisions

by the supreme judicial tribunal of a state,

the rule of stare decisis may usually be re-

garded as impregnable, except by legislative

act; Harrow v. Myers, 29 Ind. 470. Espe-
cially is this the case where the law has
become settled as a rule of property, and
titles have become vested on the strength of
it; Reed v. Ownby, 44 Mo. 206; Brown v.

Finley, 157 Ala. 424, 47 South. 577, 21 L. r1
A. (N. S.) 679, 131 Am. St Rep. 68, 16 Ann.
Cas. 778; and even an isolated decision will

not be reversed when it has remained undis-
puted for a long time, and rights to land have
been acquired under it; Hihn v. Courtis, 31
Cal. 402. The court will not overrule cases
upon which conveyancers may have relied,

even though the court does not consider the
case a sensible decision; [1S91] 1 Ch. 258.

In Saffeil v. Orr, 109 Va. 768, 64 S. B.
1057, there had been two previous decisions
overruled by a third, and the title in ques-
tion had been taken since the two decisions
and prior to the third; and the court held
that the first two cases established no rule
of property and followed the third casa
This case is severely criticised in 15 Va. L.
Reg. 967.

It has been said that the doctrine of stare
decisis has greater or less force according
to the nature of the question decided, those
questions where the decisions do not consti-
tute a business rule, e. a. as where personal
liberty is. Involved, will be met only by the
general considerations which favor certain-
ty and stability in the law; but where a
decision relates to the validity of certain
modes of transacting business, and a change
of decision must necessarily invalidate every-
thing done in the mode prescribed by the for-

mer case, as in the manner of executing .

deeds or wills, the maxim becomes impera-
tive, and no court is at liberty to change it;

Kneeland v. Milwaukee, 15 Wis. 691. An
erroneous decision subsequently overruled,
though the law of the particular case, and
binding on the parties, does not conclude
other parties having rights depending on
the same question; Bradshaw v. Mill Co.,

52 Minn. 59, 53 N. W. 1066. The United
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States courts will follow the decisions of
those of the several states in interpreting
state laws; but when the decisions of the
state courts are unsettled and conflicting the
rule does not apply; Gelpcke v. Dubuque, 1

Wall. (U. S.) 205, 17 L. Ed. 520; Supervisors
V. Schenck, 5 Wall. (U. S.) 772, 18 L. Ed.
556. When titles to real estate depend on
any compact between states, the rule of de-

cision will not be drawn from either of the

states; Marlatt's Lessee v. SUk, 11 Pet. (U.

S.) 1, 9 L. Ed. .609.,

In matters relating to the construction of

treaties, constitutional provisions, or laws of

the United States, the authority .of the fed-

eral courts is paramount, while e ccmverso in

the construction of state constitutions and
state laws, the decisions of the state courts
are final within their jurisdiction; Doe v.

Hamilton, 23 Miss. 498, 57 Am. Dec. 149;

Wells, Ees. Adj. & Stare Decisis 583.

On a question not of statutory construc-

tion, but of the application of a rule of the
common law, the circuit court of appeals is

bound by a decision of the United States

supreihe court, but not by those of the high-

est courts of the various states; Methven v.

Power Co., 66 Fed. 113, 13 O. C. A. 362, 35
U. S. App. 67.

See Cooley, Const, 2d ed. 137 Greenl. Over-
ruled Cases; 1 Kent 477; Livingston, Syst.

of Pen. Law 104.

In [18199] 2 Q. 6. 439, there were found
two eases in the House of Lords all but con-

tradictory (10 App. Cas. 438 and 14 id. 381).

The court "did under these circumstances the

best they could." They undertook to dis-

tinguish the two cases. "Whether their judg-
ment, should it coine before the House of

Lords, will be upheld, is a matter on which
it were rash to pronounce an opinion." 15
L. Q. Kev. 340.

See Jenkins, Century vi., for a list of

curious aphorisms on this subject; also an
essay on the doctrine, its reasons and extent,

by DanielH. Chamberlaiin, N. Y. St. Bar
Ass'n, 1885; Aitthoeities ; Precedents;
CoMrry; Law of the Case; Judge-Made
Law; JtrDiciAL Legislation ; Judicial Pow-
er. See Loustorf v. Lonstorf, 118 Wis. 159,

95 N. W. 961, and the dissenting opinion,

for a full discussion.

STARE IN JUOrCIO (Lat). To appear
before a tribunal, either as plaintiff or de-

fendant. ' -

'

START. This term is not limited to set-

ting out upon a journey or a race ; It means,
as well, the commencement of an enterprise

or an undertaking. Graw v. Manning, 54

la. 721, 7 N. W. 150.

STATE (Lat. stare, to place, establish). A
body politic, or society of men, united togeth-

er for the purpose of promoting their mu-
tual safety and advantage, by the joint ef-

forts of their combined strength. Copley,

Const. Lim. 1. A self-suflicient body of per-

sons united together in one community for
the defence of their rights and to do right

and justice to foreigners. In this sense, the
state means the whole people united into one
tody politic; and the state, and the people
of the state, are equivaleht expressions.

Chlsholm V. Georgia, 2 Dall. (U. S.) 425,. 1

L. Ed. 440; 2 Wilson, Lect. 120; 1 Story,

Const., § 208: So, frequently, are state and
nation; Texas v. White, 7 Wall. (U. S.) 720,

19 L. Ed. 227. See Morse, Citizenship;

Wheat. Int. L. 17; but it is said that "a state

is distinguished from a nation or a people,

since the former may be composed of dif-

ferent races of men all subject to the same
supreme authority. . . . The same na-
tion or people may be subject to, or compose,
several distinct and separate states. . . .

The terms nation and pedple are frequently
used by writers on international law as
synonymous terms for state." 1 Halleck, Int.

L. 66.

Another writer commenting on the defini-

tion of Cicero which is substantially that
first abote given, says: "This definition is

not complete without some additions and
restrictions. A state must be an orgaidza-

tion of people for political ends ; it must per-

manently occupy a fixed territory; it must
possess an organized government capable of
making and enforcing law- vrithin the com-

munity ; and, finally, to be a sove;reign state

it must not be subject to any. external con-

trol. Thus a company of men united for

commercial purposes cannot be a state in the

sense held in international law; neither can

a tribe of wandering people, nor a communi-
ty, be so considered if their government is

permanently incapable of enforcing its own
laws or its obligations toward other states.

So long as a state possesses the requisite at-

tributes mentioned in the preceding para-

graphs, international law does not concern

itself with the form of its government; it

may be an absolute monarchy, a limited

monarchy, or a republic; it may be a cen-

tralized state or a federal union; or it may
change from one to another of these forms

at will, without in the least affecting its po-

sition in the view of international law ; Snow,
Int. L. 19.

In the search for a verbal expression of

that entity which has been variously phrased

as the state, the nation, the commonwealth,
or the public, the first mentioned term was
slow in coming into general use. Queen Eliza-

beth used the word respuhlica in Latin /or

commonwealth in English. A statute referred

to Guy Fawkes and others as having attempt-

ed "the overthrow of the whole state and com-

monwealth"; 3 Jac. I, c. 3; the Exchequer

Chamber, in 1623, spoke of inconveniences in-

troduced "in the republic" by remote limita-

tions; Palm. 335. "The words "repubUc" and
"commonwealth," implying absence of a king,

were abandoned only after 1600 when the

word "state" came into use. It is littie used
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In Blackstone, though he does speak of the

"danger of the state" ; 1 Com. 135. The peo-

ple did not answer, since there Is in opposi=

tlon the king, and together they constitute the

state or commonwealth. See "The Crown as

Corporation," by F. W. Maitland, 17 L. Q. R.

131, 136, which begins with this quotation:

"The greatest of artificial persons, politically

speaking, is the state. But it depends on the

legal institutions and forms of every com-
monwealth whether and how far the state or

its titular head is officially treated as an arti-

ficial person." Pollock, First Bk. of Jur. 113.

The head of the state occupies the relation,

not nierely of ruler, but also of parens patriw

to the people of the country, and has a power
to intervene for their protection. In many in-

stances; this has been recognized by courts

of other countries: The emperor of Austria,

as representing the collective interests of his

Hungarian subjects, was allowed to main-
tain a bill in equity to restrain the introduc-

tion of spurious notes meant to be circulated

in Hungary as money, to the detriment of

the value of property and commercial deal-

ings in that country; Emperor of Austria v.

Kossuth, 3 De. G., F. & J. 217. So an injunc-

tion will issue at the suit of a consul (under

a treaty authorizing his intervention to pro-

tect his countrymen) to restrain the use of

the name and portrait of a foreign ruler in

a fraudulent advertising scheme intended t^

lead emigrants from the foreign state to be-

lieve it to be under the patronage and ap-

proval of such ruler; but not to redress any
personal offense to the ruler; Von Thodoro-
vich V. Beneficial Ass'n, 154 F^d. 911.

A state neither loses any of its rights nor
is discharged from any of its duties, by a
change in the form of its civil government.
The body politic is still the same, though It

may have a different organ of communication.
So if a state should be divided in respect to

territory, its rights and obligations are not
impaired; and if they have not been appor-
tioned by special agreement, those rights are
to be enjoyed, and those obligations fulfilled,

by all the parts in common; Snow, Cas. Int.

L. 21. The same writer also thus states the
distinctions between a state and a nation:
"Though the terms are frequently used inter-

changeably, strictly speaking, a nation is com-
posed of people of the same race, whereas a.

state may be composed of several nations.

The Jews are considered to b'^ a nation, while
Austria-Hungary, as a state, is composed of

three distinct races: Germanic, Slavic, and
Magyar. This 'distinction has in recent years
become of importance from the fact of the
movements towards the unity of races, each
under one state. Thus we have the Pan-Slavic
movement, the Irridentlst party in Italy, and
various other minor cases." Snow, Int. L. 20.

This distinction, however, cannot be said to

be at present recognized to the extent here
suggested.

Bouv.—196

The actual organization of governmental
powers: thus, the actual government of the

state is designated by the name of the state;

hence the expression, the state has passed
such a law or prohibited such an act.

The section of territory occupied by a state:

as, the state of Pennsylvania.

A union of two or more states under a com-
mon sovereign is called a personal union
where there is no incorporation, but the com-
ponent parts are united with equality of

rights, as in the case, by way of illustration,

when Great Britain and Ireland and Hanover
were under one prince but without any inter-

dependence. On the other hand, a real union
of different states is where there is a merging
of the separate sovereignties in a new and
general one, at least as to all international

relations; as, in the case of the union of

Hungary, Bohemia, and other states prior to

1849. An incorporate union Is where there is

one sovereign government, though there may
be a separate subordinate administration;
Halleck, int. L. §§ 11, 12, j.3.

One of the commonwealths which form the
United States of America.
The various uses of the word "state" are

well expressed in Texas v. White, 7 Wall. 700,

19 L. Ed. 227. It sometimes designates a
people or community of individuals united
more or less closely In political relations, in-

habiting temporarily or permanently the same
country. Often it denotes only the country,

or territorial region, Inhabited by such a
community. Not infrequently it is applied to

the government under which the people live.

At other times it represents the combined
idea of people, territory, and government.
In the same case a state in the sense of the
United States constitution is defined as a
political community of free citizens, occupy-
ing a territory of defined boundaries, and or-

ganized under a government sanctioned and
limited by a written constitution, and estab-

lished by the consent of the governed.

The several states composing the United
States are sovereign and Independent in all

things not surrendered to the national govern-
ment by the constitution, and are considered,
on general principles, by each other as foreign
states: yet their mutual relations are rather
those of domestic independence than of for-

eign alienation ; Miller, Cohst. 103; Mills v.

Duryee, 7 Cra. (U. S.) 481, 3 L. Ed. 411; Gel-
ston V. Hoyt, 3 Wheat. (U. S.) 324, 4 L. Ed.
381.

The sovereignty of a state embraces the
power to execute its laws and the right to
exercise supreme dominion and authority ex-
cept as limited by the fundamental law, "and
all sovereign powers not limited by the feder-
al constitution are vested in the states," ex-

cept as limited by the state constitutions;

People V. Tool, 35 Colo. 225, 229, 231, 86 Pac.
224, 6 L. R. A. (N. S.) 822, 117 Am. St. Rep.
198; Southern Gum Co. v. Laylin, 66 Ohio St.

578, 64 N. E. 564.
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A state has jurisdiction over all persons
and property within her boundaries, and may
subject both to her jurisdictional power, but
cannot do so with respect to persons or prop-
erty not within her jurisdiction; Sturgis v.

Fay, 16 Ind. 429, 79 Am. Dec. 440; but by
compact between two states, some extra-ter-

ritorial jurisdiction may be given to each
within the boundaries of the other, and in such

compact the word "jurisdiction" will not be
construed to mean sovereignty; Central R. R.

Co. V. Jersey City, 72 N. J. L. 311, 61 Atl.

1118.

Concurrent jurisdiction of two states over

rivers is familiar to our legislation; e. g. Ken-
tucky and Ohio, over the Ohio river; Wed-
ding V. Meyler, 192 U. S. 573, 24 Sup. Ct. 322,

48 L. Ed. 570; Oregon and Washington, over

the Columbia rlvei?; Nielsen v. Oregon, 212

U. S. 315, 29 Sup. Ct. 383, 53 L. Ed. 528.

Where an act malum mi se Is prohibited by
both states, the state first acquiring jurisdic-

tion may punish, but not so where the act is

forbidden by only one state. If an act is

malum prohihitum in one state and is commit-

ted in the other, It cannot be punished in the

•former ; id.

Legislation by two states authorizing the

union of two corporations, one Of each state,

does not, in the absence of legislation by Con-

gress to the contrary, come within the con-

stitutional prohibition of compacts between

states; Mackay v. R. Co., 82 Coun. 73, 72 Atl.

583, 24 L. R. A. (N. S.) 768.

The indestructibility of the states of the

Union is well illustrated by the recognition

of the existence of de facto governments, so

far as required to preserve their political en-

tity, of the states which composed the Con-

federate States. The rule laid down by the

supreme court as to the validity of their leg-

islation during the civil war was that acts

necessary to domestic peace and good order

and the administration of the ordinary func-

tions of government must be regarded as

valid and that acts in furtherance or support

of rebellion against the United States, or in-

tended to defeat the just rights of citizens,

were void; Texas v. White, 7 Wall. (U. S.)

700, 19 L. Ed. 227; Williams v. Bruffy, 96 U.

S. 176, 24 L. Ed. 716.

A state has an inherent right to fix the

character of property acquired by its citizens,

and the terms under which it shall be held,

independently of the federal government;
Curry v. Wilson, 57 Wash. 509, 107 I'ac. 367.

: There is nothing in the federal constitution

to prevent a state from changing the common
law, as in authorizing damages where they

were not allowed at common law; Ivy v.

Telegraph Co., 165 Fed. 371.

Federal laws may be affected by state stat-

utes, not by disputing their authority, but by

sometimes changing their application; .Ma-

guire V. U. S., 43 Ct. CI. 400.

The title of the stale to the seacoast and

the shores of tide rivers is different from the

fee simple which an individual holds in lands.

It is not a proprietary, but a sovereign right.

It is an incident to and is a part of its sov-

ereignty, that cannot be surrendered, alienat-

ed or delegated, except for some public pur-

pose or some reasonable use for the public
benefit ; Coxe v. State, 144 N. Y. .396, 39 N.
E. 400; Cooley, Const. Lim. 651, 524.

In New Jersey it was held in an early case
that the state as sovereign, having both the
legal and equitable estates, might make such
disposition of tide lands as they saw fit, but
that it could not make a direct. and absolute
grant, divesting all the citizens of their com-
mon rights; Arnold v. Mundy, 6 N. J. L. 1,

10 Am. Dec. 356. This decision was criticised

In Gough V. Bell, 22 N. J. U 459; and in

Wooley V. Campbell, 37 N. J. L. 16.3, where
it was said the trust doctrine in regard to

the state's title to tide lands in New Jersey
may be said to extend no further than that
the legislature cannot destroy navigation, to

the material injury of the public.

In New York, though the state was said to

hold the title as trustee of a public trust, the

legislature, as representing the people, was
held to be empowered to grant the soil or

confer an exclusive privilege in tide waters,

or to authorize a use inconsistent with the

public rights, subject to the paramount con-

trol of congress; People v. New York & S.

I. Ferry Co., 68 N. Y. 71 ; Saunders v. R. Co.,

144 N. Y. 75, 38 N. E. 992, 26 L. R. A. 378,

43 Am. St. Rep. 729; Langdon v. New York,

93 N. Y. 129. Such privileges should not im-

pair the rights of the whole people of the

state in the use of the waters or the lands

thereunder for the purposes implied by law;

State v. Black River Phosphate Co.. 32 Fla.

82, 13 South. 640, 21 L. R. A. 1S9 ; State v.

Gerbing, 56 Fla. 603, 47 South. 353, 22 L. R.

A. (N. S.) 337, where a statute providing

for Kmited privileges to individuals to plant

oysters in the public waters of a state was
held not to authorize the conveyance of title

to the, land.

A state may lose its sovereignty and ju-

risdiction over its territory by prescription

and acquiescence, where the facts are clearly

established ; Moore v. McGuire, 142 Fed. 787,

where it was said that whether this was so

had never been authoritatively determined,

but several cases between states were cited

at length as tending to show that In the opin-

ion of tlie supreme court such was the law.

The decision of the circuit court was reversed

on the facts, and this question was therefore

not considered by the supreme court ; Moore

V. McGuire, 205 U. S. 214, 27. Sup. Ct. 483, 51

L. Ed. 776. That long acquiescence by states

in a given situation with respect to the

boundary line between them may by length

of time become conclusive was held in Fran-

zini V. Layland, 120 Wis. 72, 97 N. W. 499.

The question much discussed both in fed-

eral and state courts as to the obligation of

the latter to enforce acts of congress, au4
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how far that body may Invest the state courts
with judicial power, was considered very ful-

ly In an opinion in Zikos v. Oregon R. & N.
Co., 179 Fed. 893, where cases on the subject

are collected and the conclusion reached that,

where substantive rights were created in vir-

tue of the power of congress under a particu-

lar subject (as interstate commerce), they may
be availed of in any court of competent juris-

diction. The enforcement by the state courts
or rights so created does not depend on comity
only, but there is a stronger reason growing
out of the more intimate relation of the states

to the general government. The court said (p.

901) : "The constitution of the United States be-

ing the supreme law of the land, state and fed-

eral courts are alike subject to its provisions,

and the refusal of the former to enforce rights

conferred by congress would put them in the
same category as would a refusal to entertain

causes flowing from any other recognized

source of authority. It would be an anomaly
in our system if state tribunals, after having
so long entertained the grievances of liti-

gants, where rights are traceable to congres-

sional legislation, should refuse to further do
so because of the fact that there has been
provided, by a power clearly competent, dif-

ferent rules of liability for those ens^sged in

interstate commerce from those which may
be fixed by statute or recognized by decisions

in the several states. . . . It is not to

be supposed that state courts will or can re-

fuse to abide by the result when the supreme
court, the final arbiter, has decided that they

have jurisdiction. If that should occur, the

constitution would cease to be the supreme
law of the land, and its express provision

that 'the judges in every state shall be bound
thereby, anything in the constitution or laws
of any state to the contrary notwithstanding,'

would become null and its application inop-

erative."

The Second Employers' Liability Cases, 223

U. S. 1, 57, 82 Sup. Ct 1€9, 56 L. Ed. 327, 38
L. R. A. (N. S.) 44, were cases In which the

state court had declined to entertain a suit

for the enforcement of rights accruing under
the act of congress, holding that such rights

could not be enforced, as of right, in the state

courts, although their jurisdiction was ade-

quate to the occasion, and the suggestion was
made as one of the grounds for declining ju-

risdiction that the act of congress was not in

harmony with the policy of the state. That
suggestion was said by the supreme court to

Be "inadmissible," because it presupposes
what in legal contemplation does not exist.

The opinion proceeded: ''When congress, in

the exercise of the power confided to it by
the constitution, adopted that act, it spoke
for all the people, and all the states, and
thereby established a policy for all. That
policy is as much the policy of Connecticut

as If the act had emanated from its own leg-

islature, and should be respected accordingly

in the courts of the state. As was said by

this court in Claflin v. Houseman, 93 U. S.

130, 136, 187, 28 L. Ed. 833: 'The laws of

the United States are laws in the several

states, and just as much binding on the citi-

zens and courts thereof as the state laws are.

The United States is not a foreign sovereign-

ty as regards the several states, but is a con-

current, and' within Its jurisdiction para-

mount, sovereignty. . . . If an act of

congress gives a penalty [meaning civil and
remedial] to a party aggrieved, without spec-

ifying a remedy for Its enforcement, there is

no reason why it should not be enforced, if

not provided otherwise by some act of con-

gress, by a proper action in a state court.

The fact that a state court derives its ex-

istence and functions from the state laws is

no reason why It should not afford relief, be-

cause it is subject also to the laws of the
United States, and is just as much bound to

recognize these as operative within the steite

as it is to recognize the state laws. The two
together form one system of jurisprudence,

which constitutes the law of the land for the

state; and the courts of the two jurisdictions

are not foreign to each other, nor to be treat-

ed by each other as such, but as courts of the
same country, having jurisdiction partly dif-

ferent and partly concurrent. . . . It is

true, the sovereignties are distinct, and nei-

ther can interfere with the proper jurisdic-

tion of the other, as was so clearly shown by
Chief Justice Taney, in the case of Ableman
V. Booth, 21 How. (U. S.) 506, 16 L. Ed. 169

;

and hence the state courts have no power to
revise the action of the federal courts, nor
the federal the state, except where the fed-

eral con.stltution or laws are involved. But
this Is no reason why the state courts should
not be open for the prosecution of rights
growing out of the laws of the United States,

to which their jurisdiction is competent, and
not denied.'

"

This decision, in which the opinion was de-
livered by Van Devanter, J., disposed of two
cases, in one of which (Walsh v. R. Co., 173
Fed. 494) the federal Employers' Liability
Act of April 22, 1908, was held constitutional

by the circuit court in Massachusetts, and
in the other of which (Hoxie v. R. Co., 82
Conn. 352, 73 Atl. 754, 17 Ann. Cas. 324) the
state court held that it was not bound to en-
force that act; In the opinion in the lat-

ter case will be found the argument in sup-
port of that view. The first case was aflirm-

ed and the second reversed, and tho opinion
of the supreme court may be considered as a
sufficient statement of the law on the subject
as declared by the tribunal of last resort.

Upon the admission of a new state It enters
Into an Indissoluble relation as complete and
perpetual as the union between the original

states; Texas v. White, 7 Wall. (U. S.) 700,

19 L. Ed. 227. It was competent for the fram-
ers of the state constitution to provide against
an interregnum in the government in the
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change from the territory to a state; State v.

Meadows, 1 Kan. 90.

Since congress has no power to admit a
state info the Union except on an equal foot-

ing with the original states, the admission
Axes its status, anything in the enabling act

to the contrary notwithstanding, and confers

on the state the exclusive power to enact its

awn laws regulating intra-state commerce and
the introduction and sale of intoxicating liq-

uors; U. S. V. U. S. Express Co., 180 Fed.
1006.

When a state is admitted to the Union, it

stands upon the footing of the originalstates

and possesses all the powers which inherently

belonged to a state, and its powers are not
limited by savings or exceptions in the en-

abling act; Smith v. State, 28 Okl. 235, 113
Pac. 932; Coyle v. Smith, 28 Okl. 121, 113
Pac. 944, affirmed id., 2^ U. S. 559, 31 Sup.
Ct. 688, 55 L. Ed. 853; where a condition in

th6 enabling act that the capital oi the state

should be located at a certain place, and not
changed therefrom previous to 1913, ceased to

be a valid limitation on the power of the state

after its admission; and this applies even
where the enabling act also required that the
constitutional convention should accept its

terms and adopt an ordinance in accordance
therewith; McCabe v. Ry. Co., 186 Fed. 966,

109 C. C. A. 110. Congress may not, save in
the exercise of a power conferred by the con-
stitution, reserve to itself, in the admission
of a new state, police power exercised by the
other states; U. S. v. Sandoval, 198 Fed. 539.

An ofCence committed in a territory before
Its admission may be prosecuted in the courts
of the state after its admissfon; Ex parte
Bailey, 20 Okl. 497, 94 Pac. 553; Ex parte
Warford, 3 Okl.' Cr. 381, 106 Pac. 559; but
the trial must proceed under the laws in

force in the territory at the time of admis-
sion; Birdwell v. U. S., 4 Okl. Cr. 472, 113
Pac. 205; but where the action was com-
menced after statehood, the procedure in
force in the state applies, though the cause
arose prior to statehood; Chicago, R. I. & P.

Ry. Co. V. Bank, 32 Okl. 290, 122 Pac. 499.

Constitutional Guarantee of a JRepuMican
Form of Government. The fourth section of
the fourth article of the constitution directs

that "the United States shall guarantee to

every state in the Union a republican form of
government." Mill. Const. U. S. 640. The
form of government is to be guaranteed,
which supposes a form already established;

and this is the republican form of government
the United States have undertaken to pro-

tect. See Story, Const. § 1807.'

In the sense of the constitutional guaran-

tee of a republican form of government, the

term "state" is used to express the idea of a
people or political community, as distinguish-

ed from the government; Texas v. White, 7

Wall. (U. S.) 700, 19 L. Ed. 227.

A republican government, once established,

may be endangered so as to call for the ac-

tion of congress : 1. By the hostile action of
some foreign power, and taking possession of
the territory of some state, and setting up a
government therein not established by the
people. 2. By the revolutionary action of
the people themselves in forcibly rising

against the constituted authorities and set-

ting the government aside, or attempting to

do so, for some other. In either of the above
cases, it will be the duty of the federal gov-
ernment to protect the people of the state by
the employment of military force. Cooley,

Const, 2d ed. 202; see Texas v. White, 7 Wall.
(U. S.) 700, 19 L. Ed. 227; Luther v. Borden,

7 How. (U. S.) 1, 3, 12 L. Ed. 581. Even in

strict accordance with the forms prescribed

for amending a state constitution, it would
be possible for the people of the state to ef-

fect such changes as would deprive it of its

republican character. It has been suggested
that it would then be the duty of congress to

intervene. In any case there could probably
be no appeal from the decision of congress,

Cooley, Const. 196. And such is now definite-

ly settled as the law by the supreme court,

which has decided that the guarantee to

every state of a republican form of govern-

ment is a political question belonging to con-

gress; Pacific States Tel. & Tel. Co. v. Ore-

gon, 223 U. S. 118, 32 Sup. Ct. 224, 56 L. Ed.

377; Mernan V. Portland, Oregon, 223 U. S.

151. It means government by the citizens en

masse, acting directly, though not personally,

according to rules established by the majori-

ty; Kiernan v. Portland, 57 Or. 454, 111 Pac.

379, 112 Pac. 402, 37 L. R. A. (N. S.) 339.

A provision for the initiative and referen-

dum in a state constitution does not violate

this guarantee of the federal constitution;

Oregon v. Pacific States Tel. & Tel. Co., 53
Or. 162, 99 Pac. 427; nor does a recall pro^

vision in a city charter vesting the powers of

government in the people and constituting all

inhabitants of the city a body politic; Bon-

ner V. Belsterling, 104 Tex. 432, 138 S. W.
571; nor a state law authorizing cities to

adopt the commission form of government
including the initiative, refeBendum and re-

call, the constitutional guarantee applying

only to the government of the state, and not

of its local subdivisions; People v. Edmands,
252 111. 108, 96 N. E. 914.

Suits by or against ,a State. A suit by the

state is usually entitled in the name of the

state, or commonwealth, or people, as pre-

scribed by law or custom in the particular

state. The courts of the state and of thp

United States are open to the state both in its

sovereign capacity and by virtue of its cor-

porate rights; State v. Ohio Oil Co., 150 Ind.

21, 49 N. B, 809, 47 L. R. A. 627. When a

state becomes a suitor in the courts of a for-

eign state, it is treated as a foreign private

corporation ; Western Lunatic Asylum v. Mill-:

er, 29 W. Va. 326, 1 S. E. 740, 6 Am. St Rep,

644; and where a foreign state had recovered

a judgment for a penalty in its own courts, it



STATE 3125 STATE

could sue In this country in a state court In

its own name; Healy v. Root, 11 Pick. (Mass.)

389. Any inherent power of the governor at
common law to sue in the name of the state

is superseded by a state constitution defining

executive powers and including such authori-

ty; Henry v. State, 87 Miss. 1, 39 South. 856.

In. the absence of a contrary provision by
its law, a state may prosecute suits in any
court in which other parties Institute suits of

like character; Commonwealth v. Ford, 29
Grat. (Va.) 683. In Louisiana v. Texas, 176
U. S. 1, 19, 20 Sup. Ct. 251, 44 L. Ed. 347, a
state was spoken of as parens patrice of all

her citizens in respect of bringing suit against

Texas for Interdicting Interstate commerce
by unreasonable quaiantlne restrictions. As
ffMOM-sovereign, the state has a standing In
the supreme court to protect its public waters,
atmosphere and forests, irrespective of pri-

vate owners; Hudson County Water Co. v.

McCarter, 209 U. S. 349, 28 Sup. Ct. 529, 52
L. Ed. 828, 14 Ann. Gas. 560; Kansas v. Colo-

rado, 206 U. S. 46, 27 Sup. Ct. 655, 51 L. Ed.
956; Georgia v. Copper Co., 206 U. S. 230, 27
Sup. Ct. 618, 51 L. Ed. 1038, 11 Ann. Cas. 488.

That a state, and not the United States,

takes by escheat, see Escheat.
When a state brings a suit against citizens,

she thereby voluntarily accepts all the condi-
tions which affect ordinary suitors, except
that no affirmative judgment, as for the pay-
ment of costs, can be rendered against her;
and if thecause is removed to a federal court
It will proceed in the same manner as a suit

between individuals; Abeel v. Culberson, 56
Fed. 329., So where the state has brought a
suit In equity and the cause has been remov-
ed to a federal court, the defendant may
there file a cross bill against the*state; Port
Royal & A. R. Co. v. South Carolina, 60 Fed.
552 ; but if the cross bill seeks any affirmative

relief against the state. It cannot be filed, un-
der a constitutional provision that the state

shall not be made a defendant in any court of
law or. equity ; Holmes v. State, 100 Ala. 80,

14 Soutli. 864; nor can a cross demand be
maintained against a state; State v. Gaines,
46 La. Ann. 431, 15 South. 174.

A state, being a sovereign, is subject to the
same law of immunity from suit as that
.which applies to sovereigns generally, and as
to this, see Sovereign. As such It can be
sued only by its own consent; Com. v. Wel-
ler, 82 Va. 721, 1 g. E. 102 ; Hans v. Louisi-
ana, 134 U. S. 1, 10 Sup. Ct. 504, 33 L. Ed.
842. But under the constitution of the Unit-
ed States, the supreme court has original ju-

risdiction of suits by one state against an-
pther, and this jurisdiction has been fre-

quently exercised, particularly in cases in-

volving boundary disputes between the states.

Under the 11th amendment of the United
States constitution, It was provided that "the
judicial power of the United States shall not
pe constrijed to extend to any suit in law or

^quity, commenced or prosecuted against one

of the United States, by citizens of another
state, or by citizens or subjects of any for-

eign state." The proposal and adoption of

this amendment followed almost Immediately
the decision In Chisholm v. Georgia, 2 Dall.

(U. S.) 419, 1 L. Ed. 440, that a state was
liable to be sued in the supreme court by a

citizen of another state. In that case, as ap-

pears by a note (2 Dall. 480, 1 L. Ed. 466),

judgment In default of appearance was ren-

dered for the plaintiff and a writ of enquiry

awarded, but it was not sued out and execut-

ed, as that cause and all others against states

"were swept at once from the records of the

court, by the amendment to the federal con-

stitution agreeably to the unanimous determi-

nation of the judges, in Holllngsworth v.

Virginia," 3 Dall. (U. S.) 378, 1 L. Ed. 644.

In cases arising under and since the adop-
tion of the lith amendment, the question

which has been mainly presented for decision

has been whether, where the state Itself was
not a party to the record, but the action was
against some officer of the state, it was in

fact a suit against the state and therefore

within the provision of the amendment. In
Osborn v. Bank of U, S., 9 Wheat. 738, 6 L.
Ed. 204, it was held that the 11th amendment
applied only to suits in which the state Is a
party on the record, but subsequently this

strict construction was not followed, and it

was held that when the state is the real

party in interest, though the defendants are
its officers or agents, the suit is In sub-
stance against the state and within the
amendment; Cunningham v. R. Co., 109 U.
S. 446, 3- Sup. Ct. 292, 609, 27 L. Ed. 992;
In re Ayers, 123 U. S. 443, 8 Sup. Ct. 164, 31
L. Ed. 216; Pennoyer v. McConnaughy, 140
U. S. 1, 11 Sup. Ct. 699, 35 L.Ed. 363; though
the mere fact that the state may have an
interest in the result does not necessarily
make it a defendant in the relief sought and
will not bring the case within the amend-
ment; U. S. V. Peters, 5 Cra. (U. S.) 115, 3
L. Ed. 53. Whether a suit is In fact 'against

the state, although It is not a party to the
record. Is of the merits and not to the juris-

diction ; Illinois Cent. R. R. Co. v. Adams, 180
U. S. 28, 21 Sup. Ct 251, 45 L. Ed. 410.

Suits against state officers held to be In

fact against the state are: Those to recover

money or property actually in possession of
the state and mixed with its general funds;
.Governor of Ga. v. Madrazo, 1 Fet. (U. S.)

110, 7 L, Ed. 73; to recover taxes illegally

assessed; Smith v. Reeves, 178 U. S. 436, 20
Sup. Ct. 919, 44 L. Ed. 1140; to foreclose a
mortgage on a railroad of which the state
ha'd possession and legal title; Cunningham
V. R. Co., 109 U. S. 446, 3 Sup. Ct. 292, 609,

27 L. Ed! 992; to have railroad bonds de-

clared a lien on railroad stock owned by the
state ; Christian v. R. do., 133 U. S. ^33, 10
Sup. Ct. 260, 33 L. Ed. 589 ; to set aside a
tax sale ; Chandler v. Dix, 194 U. S. 590,. 24
Sup. Ct. 766, 48 L. Ed. 1129 ;. any suit on
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state bonds or coupons or evidence of debt of
the state ; Hagood v. Southern, 117 U. S. 52,

6 Sup. Ct. 608, 29 L. Ed. 805; McGahey v.

Virginia, 135 U. S. 662, 10 Sup. Ct. 972, 34 L.
Ed.

3(J4 ; to compel the appropriation of cer-

tain funds to their payment; Louisiana v.

Jumel, 107 U. S. 711, 2 Sup. Ct. 128, 27 L. Ed.
448 ; or to force the levy of a special tax
therefor; North Carolina v. Temple, 134 U.
S. 22, 10 Sup. Ct. 509, 83 L. Ed. 849 ; Louisi-

ana V. Steele, 134 U. S. 230, 10 Sup. Ct. 511,

33 L. Ed. 891; or prevent the use of state

bonds to pay a certain debt; Board of Liqui-

dation V. McComb, 92 U. S. 531, 23 L. Ed.

623 ; to restrain state officers proceeding un-
der a valid statute from reducing bridge tolls

from those permitted under a previous law;
Fitts V. McGhee, 172 U. S. 516, 19 Sup. Ct.

269, 43 L. Ed. 535 ; by a non-resident insur-

ance company which seeks an injunction to
restrain the state superintendent of insurance
from revolting its license to do business in

the state; Metropolitan Life Ins. Co. v. Mc-
Nall, 81 Fed. 888; a suit against the state

dispensary of South Carolina in the course of

winding up its business; Murray v. Wilson
Distilling Co., 213 U. S. 151, 29 Sup. Ct. 458,

53 L. Ed. 742; one against the governor in

his official character; Moore v. American
Transp. Co., 24 How. (U. S.) 16, 16 L. Ed.

674 ; one against officers of the state as rep-

resenting the state's action ; Oregon v. Hitch-

cock, 202 U. S. 60, 26 Sup. Ct. 568, 50 L. Ed.

935 ; an effort to enjoin state officers charged
with the collection of taxes, and seeking to

establish exemption from taxation under the

state laws and the repayment of amounts
previously collected, was, to all intents and
purposes, a suit against the state, and in part

for the recovery of money, and the state

court had no jurisdiction ; Bloxham v. R.

Co., 35 Fla. 625, 17 South. 902 ; against the

state board of agriculture to recover money
alleged to be wrongfully collected by it as a
license tax; Lord & Polk Chemical Co. v.

Board, 111 N. C. 135, 15 S. E. 1032 ; a suit

by a private citizen to enjoin the erection of a

state building at a place other than that pre-

scribed by law; Sherman v. Bellows, 24 Or.

553, 34 Pac. 549 ; a suit to determine the rights

of conflicting claimants to a fund granted by
congress to the states for agricultural col-

leges; Brown University v. Rhode Island

College of AgrL & Mech. Arts, 56 Fed. 55.

Since a state is liable to suit only under a
statute permitting it, the act authorizing the

same must be strictly followed and carefully

considered by the court in determining the

scope and limitation of its power and juris-

diction; Wright V. State Bd. of Liquidation,

49 La. Ann. 1213, 22 South. 361. . A state

constitutional provision providing how suits

may be brought against the state, has no ap-

plication to municipal corporations ; Goldtree

V. San Diego, 8 Cal. App. 505, 97 Pac. 216.

The suit is held not to be against the state

wherever it is against an officer of a state,

as an Individual, for some act done under
color of office, pursuant to an unconstitu-

tional statute; Grisar v. McDowell, 6 Wall;
(U. S.) 363, 18 L. Ed. 863; Bates v. Clark;

95 U. S. 204, 24 L. Ed. 471; Scott v. Don-
ald (No. 1), 165 U. S. 58, 17 Sup. Ct. 265, 41
L. Ed. 632; Tindal v. Wesley, 167 U. S. 204,

17 Sup. Ct 770, 42 L. Ed. 137; where the
law imposes upon a state officer a speciflc

duty not affecting the general governmental
affairs of the state, by the performance of
which an individual has a distinct interest,

which may be enforced by mandamus to

compel performance or injunction to restrain
inconsistent action; Eolston v. Fund. Com'rs,
120 U. S. 390, 7 Sup. Ct. 599, 30 L. Ed. 721;
Scott V. Donald (No. 2), 165 U. S. 107, 17 Sup.

Ct 262, 41 L. Ed. 648; as an injunction at

suit of a railroad company to restrain rail-

road commissioners from enforcing an un-

constitutional rate law; McNeill v. R. ' Co.,

202 U. S. 543, 26 Sup; Ct 722, 50 L. Ed.

1142; Reagan v. Trust Co., 154 U. S. 362,

14 Sup. Ct 1047, 38 L. Ed. 1014; Smyth
V. Ames, 169 U. S. 466, 18 Sup. Ct 418, 42 L.

Ed. 819; Prout v. Starr, 188 U. S. 537, 23

Sup. Ct 398, 47 L. Ed. 584; contra. State v.

R. Co., 145 N. C. 495, 59 S. E. 570, 13 L. R.

A. (N. S.) 966; or against state land com-
missioners to restrain them from acts alleg-

ed to be in violation of the plaintlft''s con-

tract of purchase of the lands from the

state; Pennoyer v. McConnaughy, 140 U. S.

1, 11 Sup. Ct 699, 35 L. Ed. 363; or against

a state board of officers to restrain them
from proceeding against a corporation engag-

ed in interstate commerce, for failure to com-

ply with state and statutory regulations;

Louisiana v. .Lagarde, 60 Fed. 186 ; or a pro-

ceeding for contempt in the federal courts

against a state officer who has seized prop-

erty in the hands of a receiver in attempt-

ing to collect a tax alleged to be illegal and
attacked by proceeding in the federal court;

In re Tyler, 149 U. S. 164, 13 Sup. Ct 785,

37 L. Ed. 689; or by an individual from en-

forcing an unconstitutional law under which

his' rights and privileges would be violated

;

Davis V. Gray, 16 Wall. (U. S.) 203, 21 L. Ed.

447; Gunter v. R. Co., 200 U. S. 273, 26 Sup.

Ct 252, 50 L. Ed. 477; General Oil Co. v.

Grain, 209 U. S. 211, 28 Sup. Ct 475, 52 L.

Ed. 754; particularly an invalid tax; Litch-

field V. Webster Co., 101 U. S. 773, 25 L. Ed.

925; Memphis & L. B. R. Co. v. Railroad

Com'rs, 112 U. S. 609, 5 Sup. Ct. 299, 28 li.

Ed. 837; Allen v. R. Co., 114 U. S. 311, 5
Sup. Ct. 925, 962, 29 L. Ed. 200.

A citizen of another state cannot sue a

state by the use of the name of his own
state which he is permitted to use for that

purpose; New Hampshire v. Louisiana, 108

XJ. S. 76, 2 Sup. Ct 176, 27 L. Ed. 656;

Louisiana v. Texas, 176 V. S. 1, 20 Sup. Ct
251, 44 L. Ed. 347 ; but it was held that the

supreme court has jurisdiction to enforce a
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property right In an action by one state

against another; and one state may sue an-
other on bonds of the latter of which the
former Is the donee and absolute owner;
South Dakota v. North Carolina, 192 U. S.

286, 24 Sup. Ct. 269, 48 L. Ed. 448, where In

a dissenting opinion, White, J., takes the
ground that a state, by acquiring a claim of
a private citizen on which under the 11th
amendment he could not sue the state, can-
not convert it into the subject-matter of a
justiciable controversy, since to do so would
destroy the prohibition of that amendment.
Three justices concurred in the dissent. A
state, even if It consents to be sued, cannot
be sued by its own citizens in a federal

court; Hans v. Louisiana, 134 U. S. 1, 10
Sup. Ct. 504, 33 L. Ed. 842; Murray v. Wil-
son Distilling Co., 213 V. S. 151, 29 Sup. Ct.

458, 53 L. Ed. 742; and a corporation can-
not sue a state without its consent; Smith
V. Reeves, 178 U. S. 436, 20 Sup. Ct. 919, 44
L. Ed. 1140.

While a state cannot be compelled by
suit to perform Its contracts, any attempt
on its part to violate property or rights ac-

quired under its contracts may be judicially

resisted; and any law impairing the ob-

ligation of contracts under which such prop-
erty rights are held is void; Hans v. Louis-

iana, 134 U. S. 1, 10 Sup. Ct 504, 33 L. Ed.

842.

The relation of the federal courts to these
cases was stated in Central of Georgia Ry.
Co. V. Railroad Commission of Alabama, 161
Fed. 925, where it was held that issuing an
injunction by a federal court to restrain

state officers from enforcing a state law in-

volves no question of state rights or local

self-government, and an injunction was grant-

ed against the state railroad commission.
But the court of appeals reversed the decree

upon the facts and dissolved the Injunction

having in the beginning of their opinion,

however, made a general statement as to

the law on the subject, as follows: "We as-

sume as true and indisputable that the fed-

eral courts have jurisdiction and authority

to annul and enjoin acts of a state legisla-

ture that are confiscatory or otherwise in

conflict with the constitution ; that they
have no right to decline to exercise such
jurisdiction when properly invoked; that

every citizen, when the amount involved is

sufficient and there Is either diverse citizen-

ship or a federal question involved, has the
right to Invoke such jurisdiction; that when
such jurisdiction has attached it is exclusive,

in the sense that state cburts or state au-

thority cannot interfere with it; that the

process of injunction may be lawfully Issued

to preserve such jurisdiction from invasion

by either civil or criminal proceedings ; and
that an Injunctive suit to stay action by
state officers under an unconstitutional state

law is not necessarily a suit against the

state. There is In our minds no doubt as to

these general principles, though innumerable
difficulties and disputations arise in their

practical application;" Railroad Commission
of Alabama v. R. Co., 170 Fed. 225, 231,

95 C. 0. A. 117. A certiorari was denied;

Central of Georgia R. Co. v. R. Comm., 214

U. S. 521, 29 Sup. Ct 701, 53 L. Ed. 1066.

In a qualified sense separate states are

sovereign and independent and the relations

between them partake of something Uke the

nature of international law. The supreme
court by its decisions of controversies be-

tween states is constructing what may be
called a body of interstate law; Kansas v.

Colorado, 206 U. S. 46, 27 Sup. Ct 655, 51
L. Ed. 956.

The supreme court has jurisdiction and au-
thority to deal with a question between two
states which if it were raised between two
independent sovereignties might lead to war;
Missouri v. Illinois, 200 U. S. 496, 26 Sup.
Ct 268, 50 L. Ed. 573.

As the remedies resorted to by independent
states for the determination of controversies
arising between tiiem were withdrawn from
the states by the constitution, a wide range
of controversies susceptible of adjustment
and not purely pblltical in their nature was
made justiciable by that Instrument ; Kansas
V. Colorado, 185 U. S. 125, 22 Sup. Ct 552,
46 L. Ed. 838; as to the practice, see Com.
of Virginia v. West Virginia, 209 U. S. 514.
28 Sup. Ct. 614, 52 L. Ed. 914.

The supreme court has original jurisdic-
tion of a bill filed by one state against an-
other for relief from the deprivation by the
direct action of the latter of the water of a
river accustomed to flow through and across
her country and consequent destruction of
property and injury to health; Kansas v.

Colorado, 185 U. S. 125, 22 Sup. Ct 552, 46
L. Ed. 838 ; id., 206 U. S. 46, 27 Sup. Ct 655,
51 L. Ed. 956.

The jurisdiction of the supreme court of
controversies in which a state is a party is

not affected by the question whether it is

plaintiff or defendant, and where a state
sought an injunction against a United
States officer and the United States was,
for the purposes of the case, a real party
in interest the court had jurisdiction; Min-
nesota V. Hitchcock, 185 U. S. 373, 22 Sup.
Ct. 650, 46 L. Ed. 954.

The supreme court has no jurisdiction
where the name of a state is used simply for
the prosecution of a private claim; Kansas
V. U. S., 204 U. S. 331, 27 Sup. Ct 388, 51 L.
Ed. 510; although a state may be sued by
the United States without its consent, pub-
lic policy forbids that the United States may
without its consent be sued by a state ; Kan-
sas V. U. S., 204 U. S. 331, 27 Sup. Ct 388,
51 L. Ed. 510.

A state bordering on the sea may. In the
exercise of its sovereignty, extend its own
borders one marine league from low water
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mark and make the region so annexed as
much a part of the state as any other part
of its territory, and therefore within the fed-

eral district; U. S. v. Imp. Co., 173 Fed. 426.

"There are many matters upon which dif-

ferent states may agree that can in no re-

spect concern the United States. If, for in-

stance, Virginia should come into possession

and ownership of a small parcel of land in

New York which the latter state might de-

sire to acquire as a site for a public building,

it would hardly be deemed essential for the

latter state to obtain the consent bt congress

before it could make a valid agreement with
Virginia for the purchase of the land." Vir-

ginia V. Tennessee, 148 U. S. 503, 13 Sup. Ot.

728, 37 L. Ed. 537, followed in Steams r.

Minnesota, 179 U. S. 246, 21 Sup. Ct 73, 45
L. Ed. 162.

As to the relation between the state and
the United States, see United States op
America; Jurisdiction; as to courts, see

JuDiciAi, Power; as to legislatures, see Leg-
islative Power; as to governors and execu-

tive officers, see Executive Power; as to

surrender of fugitives froifi justice, see Ex-
tradition; as to taxation, see Tax; as to

constitutional rights and guaranties of citi-

zens of states, see Privileges and Immuni-
ties; Equal Protection of the Laws; Due
fRocEss or Law; Constitution op the Unit-

ed States; as to the power to regulate com-
merce between the states, see Commerce; and
as to whether states can be compelled to pay
their debts, see 12 Am. L. Rev. 625; 15 id.

519.

See Parens Patri^; Boundary.
The District of Columbia and the terri-

tories are not states within the meaning of

the constitution and of the Judiciary Act, so.

as to enable a citizen thereof to sue a citizen

of one of the states in the federal courts

;

New Orleans v. Winter; 1 Wheat. (U. S.) 91,

4 L. Ed. 44; Barney V. Baltimore City, 6

Wall. (U. S.) 280, 18 L. Ed. 825; Hooe v.

Jamieson, 166 U. S. 395, 17 Sup. Ct. 596, 41

L. Ed. 1049. But the District of Columbia is

a "State of the Union," within the meaning
of the treaty of 1853 between the United
States and Prance, relieving Frenchmen from
the disability of alienage in disposing of and
inheritiDg property; Geofroy v. Riggs, 133

U. S. 258, 10 Sup. Ct. 295, 33 L. Ed. 642.

In Society. That quality which belongs to

a person in society, and which secures to

and imposes upon him difCerent rights and
duties in consequence of the difference of

that quality.

In Practice. To make known specifically;

to explain particularly: as, to state an ac-

count or to show the difCerent Items in an

account; to state the cause of action in a

declaration.

STATE LANDS. Tide lands belonging to

the state are held not to be state lands. Seat-

tle & M. Ry. Co. V. State, 7 Wash. 150, 34 Pac.

551, 22 L. R. A. 217, 38 Am. St. Rep. 866.

STATE PAPER OFFICE. An office estab-

lished in London in 1578 for the custody of
state papers. The head of it was the "Clerk
of the Papers."

STATE SECRETS. See Secrets op State.

STATEMENT. The act of stating, recit-

ing, or presenting verbally or on paper. Mon-
tague V. Thomason, 91 Tenn. 168, 18 S. W.
264. See Particular Statement.

STATEMENT OF AFFAIRS. In English
bankruptcy practice, the giving by the debt-

or of a list of creditors, secured and unsecur-
ed with the value of the securities, a list of
bills discounted, and a statement of his prop-

erty. Bank. Act 1869, § 19.
'

STATEMENT OF CLAIM. The specifica-

tion of the plaintiff's cause of action. See
Declaration. The term is now used in

Pennsylvania under the Practice Act of 1887.

STATE'S EVIDENCE. See King's Evi-

dence; Peover.

STATING-PART OF A BILL, See Bill.

STATION. In Civil Law. A place where
ships may ride in safety. Dig. 49. 12. 1. 13;

50. 15. 59.

A railroad company may exclude from its

stations all persons except those using or de-

sirous of using the railway, and may impose
upon the rest of the public any terms it may
deem proper as the condition of admittance;
[1897] A. C. 479; to the same effect, 18 0. B.

46.

Where a railroad company promises to

build and maintain a station and stop two
trains a day for the use of one who has been
induced thereby to purchase land, the rail-

road may be excused from such promise if

its duty to the public Is thereby disturbed;

Atlanta & W. P. R. Co. Y. Camp, 130 Ga. 1, 60
S. E. 177, 15 L. R. A. (N. S.) 594, 124 Am. St.

Rep. 151, 14 Ann. Cas. 439.

A railroad company is bound to use only

such degree of care in constructing Its sta-

tions and platforms as is sufficient to protect

passengers using ordinary care from injury;

Lauterer v. R. Co., 128 Fed. 540, 63 C. C. A,

38.

See Depot.

STATIONER'S COMPANY. A body form-

ed in 1557 in London of 97 London station-

ers apd their successors, to whom was en-

trusted, in the first instance, and, under Or-

ders in Council, the censorship of the press.

STATIONERS' HALL. The hall of the

Stationers' Company at which every person

claiming copyright must register his title,

and without such registration no action shall

be commenced against persons infringing it

STATIST. A statesman; a politician; one

skilled in government.

STATU LIBERI (Lat.). In Louisiana.

Slaves for a time, who had acquired the right

of being free at a time to come, or on a con-
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dition which was not fulfilled, or in a cer-

tain event which had not happened, but who
in the meantime remained in the state of

slavery. La. Civ. Code, art 37. See Valsain
V. Cloutier, 3 La. 176, 22 Am. Dec. 179:

Moosa V. Allain, 4 Mart. (N. S. La.) 102. This

is substantially the definition of the civil

law. Hist, de la Jur. 1. 40; Dig. 40. 7. 1;
Code 7. 2. 13.

STATUS. The status of an individual,

used as a legal term, means the legal posi-

tion of the individual in or with regard to

the rest of the community. L. R. 4 P. D. 11.

The rights, duties, capacities and incapaci-

ties whibh determine a person to a given

class, constitute his status ; Campb. Austin
137.

It also means estate, because it signifies

the condition or circumstances in which one
stands with regard to his property. In the

Year Books, it was used in this sense ; 2
Poll. & Maitl. Hist B. L. 11.

The movement of progressive society has been
from status to contract : Maine, Anc. Law 170.

"Maine's now celebrated dictum as to the move-
ment from status to contract in progressive societies

is perhaps to be understood as limited to the law of
property, taking that term in its widest sense as In-

clusive of whatever has a value measurable in ex-
change. With that limitation the statement is cer-
tainly just, and has not ceased to be significant.
.'

. . As regards the actual definition of diffferent

personal conditions, and the more personal relations
Incidental to them, it does not seem that a movement
Irom status to contract can be asserted with any
generality. . . . Status may yield, ground to

contract, but cannot itself be reduced to contract.

On the other hand, contract has made attacks on
property which have been repulsed. There was a
time in the thirteenth century in which it seemed
as if there was no rule of tenure that could not be
modified by the agreement of parties. Our settled

rules that only certain defined forms of interest in
property can be created by private acts, our rule
against perpetuities, are the answer of the common
law to attempts to bring everything under private
bargain and control. Maine guarded his position,

however, to a considerable extent in the final words
of this chapter, for he seems not to include mar-
riage—at all events marriage among Western na-
tions, which is preceded by and results from agree-
ment of the parties—under the head of status. And,
if the term is thus restricted,- the gravest apparent
exception to Maine's dictum is removed. ,This, of
course, involves a sensible narrowing of the term
'status,' a much discussed term which, according to

the best modern expositions, includes the sum total

of a man's personal rights and duties (Salmond,
Jurisprudence 253-257), or, to be verbally accurate, of
his capacity for rights and duties (Holland, Juris-
prudence 88). It is curious that the word 'estate,'

which is nothing but the French form of 'status,'

should have come to stand over against it in an al-
most opposite category. A man's estate is his
measurable property ; what we call his status is his
position as a lawful man, a voter, and so forth. The
liability of every citizen to pay rates and taxes is a
matter of status ; what a given citizen has to pay
depends on his estate, or portions of it assigned as
the measures of particular imposts. We have, too,
an 'estate' in land, which so far preserves the origi-
nal associations of 'status' that, as we have just
noted, contract may not alter its incidents or na-
ture." Pollock's Maine's Anc. Law 184.

As to Mr. Dicey's suggestion (Law and
Public Opinion 283) that "the rights of work-
men to compensation for accidents have be-

come a matter, not of contract, but of sta-

tus," Sir F. Pollock points out in the same
note to Maine^ at page 185, that many other

kinds of contracts have long had incidents

attached to them by law.

The action of assumpsit must be reckoned

a technical instrument which gave no small

help to the forces which were making for the

transition from status to contract; 3

Holdsw. Hist. B. L. 349.

STATUS QUO. The existing state of

things at any given date.

STATUS QUO ANTE BELLUM. A phrase

used in international law to indicate the

condition of the territory of a belligerent and
the ownership of the property of- the sub-

jects of such belligerent, as they existed pri-

or to the breaking out of war, which, under
the stipulations of some treaties of peace are
restored to their former ownership. In other

treaties, a belligerent who has possession of
an enemy's territory or property at the end
of the war retains it. See Treaty of PeacS;;

Uti PossinETis.

STATUTA INCERTI TEMPORIS. See
NovA Statuta.

STATUTE. A law established by the act
of the legislative power. An act of the leg-

islature. The written will of the legislature,

solemnly expressed according to the forms
necessary to constitute it the law of the
state.

It is said that "statute" (statutum) was
first used in an act of 55 Henry III. ; 21 Law
Mag. & Rev. 310.

This word is used to designate the written
law in contradistinction to the unwritten law.
See Common Law.
Among the civilians, the term statute is

generally applied to laws and regulations
of every sort; every provision of law which
ordains, permits, or prohibits anything is des-

ignated a statute, without considering from •

what source it arises. Sometimes the word
is used in contradistinction to the imperial
Roman law, which, by way of eminence, civil-

ians call the common law. Wharton.
A negative statute is one expressed in neg-

ative terms, and so controls the common law
that it has no force in opposition to the stat-

ute. Bac. Abr. Statute (G).

An afflrmative statute is one which is en-

acted in affirmative terms.

Such a statute does not necessarily take
away the common law ; Co. 2d Inst. 200 ; if,

for example, a statute without negative
words declares that when certain requisites

shall have been complied with, deeds shall

have a certain effect as evidence, this does
not prevent their being used in evidence,

though the requisites have not been complied
with, in the same manner they might have
been before the statute was passed ; Jackson
V. Bradt, 2 Calnes (Is. T.) 169 ; or a custom

;

6 01. & F. 41. Nor does such an affirmative
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statute repeal a precedent statute If the two
can both be given effect; Dwarris, Statute

i74. The distinction befween negative and
affirmative statutes has been considered in-

accurate ; 13 CJ. B. 33.

A declaratory statute is one which is pass-

ed In order to put an end to a doubt as to

what is the common law or the meaning of

another statute, and which declares what it

is and ever has been.

Penal statutes are those which command
or prohibit a thing under a certain penalty.

Bac. Abr. A statute affixing a penalty to

an act, though it does not in words prohibit

It, thereby makes It Illegal ; Hallett v. No-

vlon, 14 Johns. (N. Y.) 273 ; 37 E. L. & E.

475; Skelton V. Bliss, 7 Ind. 77. See Intee-

PBETATION.

A perpetual statute is one for the continu-

ance of which there is no limited time, al-

though it be not expressly declared to be so.

If a statute which did not itself contain

any limitation is to be governed by another
which is temporary only, the former vrill

also be temporary and dependent upon the

existence of the latter. Bac. Abr. Statute (D).

Private statutes or acts are those of which
the judges will not take notice without plead-

ing; such as concern only a particular spe-

cies or person. See 1 Bla. Com. 86. Special

or private acts are regarded as "rather ex-

ceptions than rules, being those which only

operated on particular persons and private

concerns" (cited with approval in Wells v.

Nickles, 104 U. S. 447, 26 L. Ed. 825, where It

was held that where an act amends a general

act it Is a public act).

Private statutes may be- rendered public

by being so declared by the legislature; 1

Bla. Com. 85; 4 Co. 76. And see 1 Kent
459. In England private statutes are said

not to bind strangers; though they should

not contain any saving of their rights. A
general saving clause used to be inserted 4n
all private bills; but It is settled that, even
if such saving clause be omitted, the act

will bind none but the parties. But this

doctrine does not seem to be applicable to

this country.

Public statutes are those of which the

courts will talie judicial notice without plead-

ing or proof.

They are either general or local,—that is,

have operation throughout the state at large,

or within a particular locality. It is not

easy to say what degree of limitation will

render an act local. Thus, it has been held

that a public act relating to one county only

is not local within the meaning of a constitu-

tional provision which forbids enactments of

local bills embracing more than one subject;

Conner v. New York, 5 N. Y. 285.

A remedial statute is one made to supply

such defects or abridge such superfluities in

the common law as may have been discover-

ed. 1 Bla. Com. 86.

These remedial statutes are themselves di-

vided into enlarging statutes, by which the

common law is made more comprehensive
and extended than it was before, and* into

restraining statutes, by which it is narrowed
down to that which is just and proper. The
tenn remedial statute is also applied to those

acts which give the party injured a remedy;
and in some cases such statutes are penal;

Esp. Pen. Acts 1.

A temporary statute is one which is lim-

ited in its duration at the time of its enact-

ment
It continues in force until the time of its

limitation has expired, unless sooner repeal-

ed. A statute which by reason of its nature
has only a single and temporary operation

—

e. g. an appropriation bill—^is also called a
temporary statute.

There is also a distinction in England be-

tween general and special statutes. The for-

mer affect the whole community, or large

and Important sections, the interest of which
may be identical with those of the whole
body. .Special statutes relate to private in-

terests, and deal with the affairs of persons,

places, classes, etc., which are not of a pub-
lic character. Wilb. Stat. 218. See Wells y.

Nickles, 104 U. S. 447, 26 L. Ed. 825.

I^ocal statute is used by Lord Mansfield as

opposed to personal statute, which relates to

personal transitory contracts ; whereas a lo-

cal statute refers to things in a certain ju-

risdiction alone ; e. g. the statute of frauds

relates only to things In England ; 1 W. Bla.

246.

As to mandatory and directory statutes, it

is said that when the provision of a statute

is the essence of the thing required to be

done, it is mandatory; Norwegian Street, 81

Pa. 349 ; otherwise, when it relates to form
and manner; and where an act is incident,

or after jurisdiction acquired, it is directory

merely ; Davis v. Smith, 58 N. H. 17.

•Expository statutes. Acts passed for the

purpose of affecting the construction to be

placed upon prior acts. They are often ex-

pressed thus: "The true Intent and meaning
of an act passed ... be and is hereby

declared to be;" "the provisions of the act

shall not hereafter extend" ; or "are hereby

declared and enacted not to apply," and the

like. This is a common mode of legislation.

"It is always competent to change an exist-

ing law by a declaratory statute ; and where

the statute is only to operate on future cas-

es it is no objection to its validity that it

assumes the law to have been in the past

what it is now declared that it shall be in the

future." Cooley, Const. Lim. 94; such acts

are binding upon the courts, although the lat-

ter, without such a direction, would have

understood the language to have meant some-

thing different. They have the same effect

upon the construction of former acts, in the

absence of intervening rights, as If they had

been embodied in the former act at the time
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of its passage; Endllch, Interpr. Stat. 365.

See Pomeroy's Sedgw. Constr. Stat. Law 214

;

Sutherl. Stat Coilstr. sec. 402; Washington,
A. & G. R. Co. V. Martin, 7 D. C. 120 : De-
quindre v. Williams, 31 Ind. 444; People v.

Board of Sup'rs,,16 N. Y. 424.

A statute declaring the meaning of a prior

act, etc., will not be construed to be an in-

vasion of the judicial function, but will be

treated as a direct enactment controlling the

meaning of the prior act; Singer Mfg. Co.

V. McCollock, 24 Fed. 667. But it has been
held that the legislature cannot pass an act

so as to compel the courts in the future to

adopt a particular construction of an earlier

statute; Com. v. Warwick, 172 Pa. 140, 33

Atl. 373, Mitchell, J., dissenting from the

judgment of the court as being "an unprece-

dented and unwarranted invasion by the ju-

diciary of the legislative authority." But see

Titusville Iron Works, v. Oil Co., 122 Pa. 627,

15 Atl. 917, 1 L. B. A. 861, and Haley v.

Philadelphia, 68 Pa. 45, 8 Am. Rep. 153,

where the doctrine seems to have been con-

fined to retrospective legislation.

The , legislature cannot prevent the courts

from putting their own Interpretation on an
act, at least as to rights which vested before

the declaratory act was passed ; Virginia

Coupon Cases, 25 Fed. 641; Stephenson v.

Doe, 8 Blackf. (Ind.) 508, 46 Am. Dec. 480.

See an article in 35 Am. L. Reg. & Rey. 25,

by William M. Meigs.

It is a general rule that when the provision

of a statute Is general, everything- which -is

necessary to make such provision effectual

is supplied by the common law; Co. Litt.

235; Co. 2d Inst. 222; and when a power
is given by statute, everything necessary for

making it effectual is given by implication

:

qudndo lex aliguid eoncedit, concedere vlde-

tur et id sine quo res ipsa esse non potest;

12 Co. 130.

The provisions of a statute cannot be evad-

ed by any shift or contrivance ; 2 B. & C; 655.

Whatever is prohibited by law to be done

directly cannot legally be effected by an in-

direct and circuitous contrivance; 7 CI. &
F. 540.

, Reference Bureaus. The mode of enacting

laws is regulated by the constitution of the

Union and of the several states respectively.

The advantage of having a law officer, or

board of officers, to revise bills and amend-
ments of bills during their progress through

the legislature, has been somewhat discussed.

Agencies are established in some of the states

for rendering technical assistance to legis-

lators. Reference bureaus connected with

state libraries, universities or historical so-

cieties have been established in Alabama,

Connecticut, Illinois, Iowa, Kansas, Mass-

achusetts, Nebraska, New York, Nortl; Dako-

ta, Rhode Island and Virginia. These have

been authorized by law in some states and
HQd-in others without express authority. Ref-

erence and drafting bureaus have been es-

tablished by statute in California, Indiana,

Michigan, Ohio, Pennsylvania, South Dakota,

Texas, Vermont and Wisconsin. Bureaus

or offices have been created by statute or leg-

islative rule for drafting work only in Con-

necticut, Massachusetts and New York.

In the Michigan act (1907) the bureau id

required to procure and compile, in suitable

and convenient form for ready reference and
access, information as to proposed and pend-

ing legislation in other states and to inves-

tigate the operation and effect of new legis-

lation in other states and countries, so that

any legislator or citizen may have the fullest

information thereon, and it shall also gi\^e

such advice and assistance to the members of

the legislature as they may require in the

preparation of bills, and shall draft bills up-
on such subjects as they may desire.

See Report of the Committee on Legisla-

tive Drafting, Am. Bar Assoc, 1913, p. 622;

also Report for 1882; Reports of Engl.

Stat. Law Com. 1856-1857; Street, Council
of Revision; Paeliamentaby Counsel.

Enacting legislation. As to formalities

required it has been held that a statute
which the legislative journals showed was
never passed, was valid because signed by the
presiding officers of the legislature; Wyatt
v: Mfg. Co., 116 N. C. 271, 22 S. E. 120; and
ttat it Is not admissible to prove that an act
signed by the governor was in fact passed by
the legislature and sent to him within two
days next preceding the final adjournment of
the legislature in violation of the constitu-

tion; Western Union Tel. Co. v. Taggart,
141 Ind. 281, 40 N. E. 1051, 60 L. R..A. 671.

The signing by the speaker of the United
States house of representatives, and by the
president of the senate, in open session, of
an enrolled bill, is an official attestation by
the two houses that such bill has passed con-
gress, and when the bill thus attested, re-

ceives the appi'oval of the president, and is

deposited in the department of state its' au-
thentication as a bill that has passed con-
gress is complete and uniinpeaehable ; Mar-
shall Field & Co. v. Clark, 143 U. S. 649, 12
Sup. Ct. 495, 36 L. Ed. 294. See Journals.
- As to whether the president has the power
to sign bills after the adjournment of con-
gress, Attorney-General Wirt was of the
opinion that he had not, and President Mon-
roe acted on his opinion. President Lincoln
signed the act of March 12, 1863, after the
adjournment of congress. A house committee
subsequently reported that in their opinion
the act was not In force, but the house never
acted upon their report. The court of claims
holds that this act has been recognized by
the supreme court, and was therefore valid

;

see 32 Amer. Law Rev. 211; U. S. v. Weil,
29 Ct. CI. 549.

A.ttorney-General Garland advised Pres-
ident Cleveland that he was without authori-

ty to sign a bill after adjournment. .
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In U. S. V. Weil, 29 Ct. CI. 523, it was held

that the president had the power to sign bills

after the adjournment of congress.' In cases

arising under state constitutions, it was held

in Fowler v. Peirce, 2 Cal. 165; Hardee v.

Gibbs, 50 Miss. 802, that the power to sign a

bill ceased with the adjournment, hut under

the language of the Illinois constitution, a

signature after adjournment was held valid;

Seven Hickory v. EUery, 103 U. S. 423, 26 L.

Ed. 435. The President can sign a bill dur-

ing a recess of congress; La Abra Silver

Minn. Co. v. U. S., 175 U. S. 423, 20 Sup. Ct.

168, 44 L. Ed. 223 (not decided whether he

can do so after final adjournment). See Ex-
ecutive POWEB.

In People v. Bowen, 21 N. T. 517, it was
held, under a constitutional provision al-

most identical with that of the constitution

of the United States, that a signature after

adjournment was valid. And this was fol-

lowed in State v. Fagan, 22 La. Ann. 545.

Much discussion has arisen on the ques-

tion whether a statute which appears to be

contrary to the laws of God and nature,' and
to right reason, is void. Earlier dicta in the

affirmative (see 8 Co. *118 oi 12 Mod. 687)

are not now considered to be law ; L. R. 6. C.

P. 582. See Dwarris, Stat. 482. The question

as applicable to this country is treated under
CoNSTiTUTioNAi,. It being historically true

that the American people are a religious

people, as shown by the religious objects ex-

pressed by the original grants and charters
|0f the colonies, and the recognition of reli-

gion in the most solemn acts of their history,

as well as in the constitutions- of the states

and the nation, the courts, in construing

statutes, should not impute to any legislature

a purpose of action against religion ; Church
of the Holy Trinity v. U. S., 143 U. S. 457,

. 12 Sup. Ct. 511, 36 L. Ed. 226.

. As to statutes which contravene the con-

stitution, see Constitutional.
By the common law, statutes took effect

by relation back to the first day of the ses-

sion at which they were enacted ; 4 Term
660. The injustice which this rule often

worked led to the statute of 33 Geo. III. c.

13, which declared that, "except when other-
wise provided, statutes should take efEect

from the day of obtaining the royal assent,

unless otherwise ordered therein. This rule,

however, does not obviate the hardship of
holding men responsible under a law before

its promulgation. By the Code Napolgon, a
law takes effect in each department of the
empire as many days after its promulgation

in that department as there are distances of

twenty leagues between the seat of govern-

ment and the place of promulgation. The
general rule in America Is, that an act takes

effect from the time when the formalities of

enactment are actually complete, unless It is

ordered otherwise or there is some constitu-

tional or statutory rule on the subject; Cool-

ey. Const Lim. 187 ; Matthews v. Zane, 7
Wheat. (U. S.) 164, 5 L. Ed. 425.
The constitutions of many states contain

provisions that acts shall not take effect till

a certain time after their passage, or after
adjournment of the legislature, but such con-
stitutions usually contain also a provision
that' the legislature may, in a case of emer-
gency, provide that an act shall take effect
immediately, and it has become a common
practice so to provide even in ordinary acts.

But an act which merely provides that "it

shall take effect on and after its passage and
approval" does not come within such an
emergency as to take effect immediately;
State V. Exp. Co., 80 Neb. 823, 115 N. W. 619.

Where an act was passed May 16, which
declared that it should take effect May 14, it

went into effect on its passage; McLaughlin
V. Newark, 57 N. J. L. 298, 30 Atl. 543.

The Tariff Act of 1897 took effect at the
moment it was approved by the president,
which was six minutes past 4 o'clock p. m.,
Washington time,, on July 24, 1897, and goods
imported and entered for consumption on
that day, but prior to such approval, were
dutiable Under prior legislation ; U. S. v. Ise-

Im, 87 Fed. 194.

An act increasing taxes and annexing pen-
alties, falls within the first article of the con-
stitution prohibiting ex post facto laws, and
giving effect to statutes only from the time
of their receiving the president's signature;
Salmon v. Burgess, 1 Hughes, 356, Fed. Cas.
No. 12,262. "The law Is an entirety. If, as
to Its penal features, it cannot be held to
have, gone into effect until 9 p. m. of the day
of its enactment, neither can it be held to

ihave gone into effect before that hour as to

its other provisions." Id. See, also, U. S. v.

Burr, 159 U. S. 78, 15 Sup. Ct. 1002, 40 L. Ed.

82, as to the tariff act of 1894.

iioeal and special legislation. In. all but

a few states constitutional ' provisions are

found forbidding the passage of local or

private or special laws. While these provi-

sions were not unknown at an earlier date,

the principle was fully developed in the Il-

linois constitution of 1870, and has become

more fixed as a part of American constitu-

tional law since then. In some states, such

prohibited legislation fs specified as "local

or special," and in some "special or private,"

and in some "private, local, or special." The
act of congress of July 30,' 1886, prohibited

local and special legislation in the territories.

See Binney, Restrict, upon Loc. and Spec.

Legisl. 130. The subject-matter of legislation

to which this prohibition applies varies in dif-

ferent states. Mr. Binney has grouped them

in a general way. See id. 132. Among the

subject-matters most usually found are:

changing names of persons; legitimation and

adoption of children; divorce; granting char-

ters; changing laws of descent; providing

for the sale or conveyance of real estate of

persons under disability; granting the right
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of eminent domain; regulating legal proced-

ure; incorporating municipalities; creating

offices; or regulating the fees of officers;

laying out highways; providing for the man-
agement of public schools; taxation. In
some states special laws are permitted only

when a general law cannot be made applica-

ble.

A general law is defined as "neither for

one or more .particular persons, nor to oper-

ate exclusively in any particular part or

parts of the state"; Binney, Kestr. etc. 22.

Such an act is not necessarily universal and
need not be one which operates on all persons

or all things; a law which affects a class of

persons or things may be a general law;

Brooks V. Hyde, 37 Cal. 375; State v. Par-

sons, 40 N. J. L. 1. A law is to be regarded
as such when its provisions apply to all ob-

jects of legislation, distinguished alike by
quality and attribute which necessitate the

enactment as manifest relation. Such laws
must embrace all and exclude none whose
condition and wants render such legislation

equally necessary or appropriate to them as

a class; Randolph v. Wood, 49 N. J. L. 88, 7

Atl. 286. See Genebal Laws.
A special law is one which relates either

to particular persons, places, or things, or

to persons, places, or things which though
not particularized, are separated by any
method of selection from the whole class to

which the law might, but for such legislation,

be applicable. Binney, Restr. etc. 26.

A local law is one whose operation is con-

fined within territorial limits, other than
those of the whole state or any properly con-

stituted class or locality therein.

The features of local and special legisla-

tion overlap, and they are not conterminous.

The matter to which a local law relates may
be either general or special, but in either case

the law itself is not in force outside of the

locality for which it is passed.

The following are held special acts and in-

valid: An act for holding primary elections

made applicable only to counties casting a

certain number of votes at the last election,

which makes it applicable only to two coun-
ties; Marsh v. Hanly, 111 Oal. 368, 43 Pac.

975; an act, though general in form, regu-

lating the re-location' of county seats which
was in fact applicable to but a single coun-
ty; Mode V. Beasley, 143 Ind. 306, 42 N. E.

727; an act for the extension of corporate
limits of cities having a certain population
which can be applicable only to one city;

State V. Des Moines, 96 la. 521, 65 N. W.
818, 31 L. R. A. 186, 59 Am. St. Rep. 381;

an act relating to the collection of taxes,

cities of the first, second, and fourth class

being excepted, and it not being confined to

municipal matters; Van Loon v. Engle, 171
Pa. 157, 33 Atl. 77.

The following are not within the constitu-

tional prohibition: An act amending a city

charter granted previously to the adoption

of the constitution; Cunningham v; Denver,

23 Colo. 18, 45 Pac. 356, 58 Am. St. Eep, 212

;

an act relating to a subject as to which there

was already a local law; 96 Ga. 403; one

providing a daily pay for jurors although

it only applied to a single county in which
there was already a special law, it being

at the time of the passage of the act the

existing rate in the remaining counties;

State V. Sullivan, 62 Minn. 283, 64 N. W. 813

;

an act making it a misdemeanor to work as a

barber on Sunday, exempting from its opera-

tion New York and Saratoga; People v. Sher-

iff of Kings County, 13 Misc. Rep. 587, 35 N.

T. Supp. 19; an act providing a different

and better system of education for cities of

ten thousand or more inhabitants than is

enjoyed by the rest of the state; Holmes &
Bull Furniture Co. v. Hedges, 13 ;Wash. 696,

43 Pac. 944.

A territorial act classifying .counties ac-

cording to the equalized assessed valuation

of property and graduating salaries of county

officers in reference to population is not a

local special law under the act of congress;

Harwood v. Wentworth, 162 U. S. 547, 16 Sup.

Ct. 890, 40 L. Ed. 1069.

The proviso of a general act that it shall

not apply to suits pending at its passage

does not render it special; New York & O. IL.

Co. V. Weidner, 169 Pa. 359, 32 Atl. 557.

An act offering a reward for the first to

obtain in each county an artesian well is

void; McRae v. Cochise County, 5 Ariz. 26,

44 Pac. 299. At least two individuals, actual

or potential, are necessary to constitute a
class which may be the subject of an act on
the subject concerning which special acts are

forbidden; such a class cannot be created

by statute, however general, which takes as

a class characteristic, to designate the mem-
bers of a class, peculiarities of a single in-

dividual; Groves v. Grant County Court,

42 W. Va. 587, 26 S. E. 460. An act forbid-

ding a sale of stocks, of bonds and provisions,

cotton, etc., on margin without delivering the
property is not a special act; State v. Gritz-

ner, 134 Mo. 512, 36 S. W. 39; but an act

prohibiting book-making and pool-selling ex-

cepting on a race course is a special , act

;

State V. Walsh, 136 Mo. 400, 37 S. W. 1112,

35 L. R. A. 231; and so is an act permitting

a limited divorce instead of an absolute di-

vorce when asked by a person holding con-

scientious scruples against absolute divorce;

Mlddleton v. Middleton, 54 N. J. Eq. 692, 35
Atl. 1065, 37 Atl. 1106, 36 L. R. A. 221, 55
Am; St. Rep. 602.

When there is a general act for the in-

corporation of companies with the right of

amendment reserved to the state, any amend-
ment thereto must affect aU corporations in-

corporated under the act; Central Trust Co.
of New York v. R. Co., 82 Fed. 1 ; and where
it is limited to Cities of a certain size where-
by it can be applicable only to a certain city,

it is special legislation and void; id.
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Classification. Under modern constitutions

which prohibit special legislation, it has been
found necessary to permit of the classifica-

tion of certain subjects of legislation, chiefly

in relation to municipalities or what may be

termed home rule.

While the classification of municipalities

is permitted, it is held that not more than

three classes can lawfully be made in cities

in Pennsylvania; Appeal of Ayars, 122 Pa.

266, 16 Atl. 356, 2 L. R. A. 577; and that a
classification, which is in effect legislation

for certain cities to the exclusion of others

which are really of the same class, is invalid

;

Appeal of Scowden, 96 Pa. 422.

A classification act may furnish a prece-

dent for the legislature in future cases, but

cannot control its action. The constitution-

ality of each law which establishes or adopts

a classification must be judged of separately,

and the mere fact that a classification has

constitutionally been employed in one case

does not bind the legislature to employ it

again, even in a similar case; Calvo v. West-
cott, 55 N. J. L. 78, 25 Atl. 269.

Wheeler v. Philadelphia, 77 Pa. 338 (1875),

is an early and leading case on classification.

It holds that a statute which relates to per-

sons or things as a class is a general law,

while a statute which relates to particular

persons or things of a class is special; that

the necessity for classification is recognized

in the constitution by the creation Qt courts

on a basis of population and that classifica-

tion is incident to legislation and necessary

to the promotion of the public welfare; that

the question is not whether it is authorized

but whether it Is expressly prohibited In the

constitution. It further holds that, for the

purpose of taxation, real estate may be clas-

sified ; as into timber lands, mineral lands,

farm lands, etc., and that the act of 1874,

which classifies cities according to their popu-

lation, is constitutional.

The subject of classification in another con-

nection is treated in Equal Pbotection of

THE Laws.
In a statute the words "it shall be lawful"

are usually only permissive; they confer a
faculty or power; but there may be some-
thing in the act imposing a duty to exercise

such power, in which case the words become
obligatory; 5 App. Cas. 222.

See CoNSTBUOTioN ; Intbrpeetation; In-

itiative; Ex Post Facto Laws; Constitu-
tional ; CoN'STiTUTiON ; Foreign Law ; Punc-
tuation ; Proviso ; Obsolete ; Repeal ; Re-

vised Statutes ; Statutes at Large ; Re-
trospective Legislation ; Promulgation

;

Proclamation ; General Laws.
See 3 Binney for a list of British statutes

in force in Pennsylvania.

As to the force of English statutes in the

American colonies, see Sioussat, 1 Sel. Essays

in Anglo-American L. H. 416.

Ab to the. history of ancient English stat-

utes, see Record Commission in 2 Sel. Essays
in Anglo-American L. H. 169.

As to the enforcement toy state courts of

federal statutes, see State.

STATUTE MERCHANT. A security en-

tered before the Mayor of London, or some
chief warden of a city, In pursuance of 13
Ed. I. Stat. 3, c. 1, whereby the lands of the
debtor are conveyed to the creditor till out of

the rents and profits of them his debt may
be satisfied. 2 Bla. Cora. 160. It is acknowl-
edged before the court; Ames, Lect Leg.

Hist. 102.

STATUTE OF FRAUDS. See JFrauds,
Statute of.

The statute of frauds "is a weapon of de-

fence, not of offence," and "does not make
any signed instrument a valid contract by
reason of the signature, if It is not such ac^

cording to the good faith and real intentions

of the parties." Lord Selborne, C, in L. R.

8 Ch. 351.

STATUTE OF LIMITATIONS. See Limi-

tations.

STATUTE ROLLS. See Rolls,

STATUTE STAPLE. The statute of the

staple, 27 Ed. III. stat. 2, confined the sale

of all commodities to be exported to certain

towns in England, called estaple or staple,

where foreigners might resort. It authorized

a security for money, commonly called stat-

ute staple,' to be taken by traders for the

benefit of commerce; the mayor of the place

is entitled to take recognizance of a debt In

proper form, which had the effect to convey
the lands of the debtor to the creditor till

out of the rents and profits of them he
should be satisfied. 2 Bla. Com. ICO ; 2 RoUe,
Abr. 446; Bac. Abr. Execution (B. 1); Co.

4th Inst. 238.

The statute staple—the recognizance "in

the nature of a statute staple," which after-

wards became a usual form of security in

the ordinary courts—was introduced In the

staple courts. It was a bond of record ac-

knowledged before the mayor of the staple.

A seal was required and that was all that

was necessary to attest the contract. A
number of the most considerable towns in

the kingdom were named as statute towns.

To these the principle raw commodities of

the kingdom were brought for sale and

were known as the "staple" wares of Eng-

land, but the term came to be applied almost

exclusively to wool. The system came to an

end about 1660. In 1669, a charter was

granted to the staplers, as "The Mayor, Con-

stables, and Merchants of the Staple of Eng-

land." A court of the staple had jurisdic-

tion of civil actions in which staplers were

concerned. It was held by the mayor and

constables of the staple, who had power to

keep the peace and to arrest for trespass,

debt, or breach of contract; Brodhurst, The
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Staple, In 3 Sel. Essays In Anglo-Amer. L.
H. 16 (17 L. Q.,R. 56).

STATUTES AT LARGE. Statutes in full

or at length as originally enacted, In dis-

tinction from abridgments, compilations, and
revisions. First used in one of the Eliza-

bethan editions of the statutes; Ilbert, Leg-
islative Methods 21.

A volume of United States Statutes at

Large is published for each congress, and is

the official publication of the acts of con-

gress. See Revised Statutes. If there is

any variance hetvyeen an act of congress, as
found in the printed volume of statutes, and
the original, as enrolled and deposited with
the secretary of state, the latter will pre-

vail; McLaughlin v. Menotti, 105 Cal. 572,

38 Pac. 973, 39 Pac. 207.

STATUTI (Lat.). In Roman Law. Those
advocates whose names were Inscribed in the

registers of matriculation, and formed a part

of the college of advocates. The number of

advocates of this class was limited. They
were distinguished from the supernumera-
ries, from the time of Constantine to Jus-

tinian. See Calvinus, Lex.

STATUTORY OBLIGATION. An obUga-
tion arising under a statute. See Obligation.

STATUTORY STAPLE. An ancient writ

that lay to take the body of a person and
seize the lands and goods of one who had
forfeited a bond called statute staple. Beg.

Orig. 151.

STATUTUM DE MERCATORIBUS. The
statute of Acton Bumell {g. v.),

STATUTUM HIBERNI/E DE COH/ERE-
D I B US. Tie third public act in the statute

book. It appears to be an instruction given

•by the king to his justices in Ireland, direct-

ing them how to proceed in a certain point

where they entertained doubt. 1 Reeve,
Hist. Eng. L. 259.

STATUTUM SESSIONUM. The Statute

Sessions. A meeting in every hundred of

constables and householders, by custom, for

the ordering of servants, and debating of

differences between masters and servants,

rating of wages, etc., 5 EUz. c. 4.

STAY AND TRADE. Within the meaning
of 'an insurance policy, covering a ship dur-

ing her stay and trade at a place these words
were held to mean during her stay there for

the purpose of trade; a stay for a purpose
unconnected with trade is a deviation. 42
L. J. Ex. 60. See Deviation.

STAY LAWS. Acts of the legislature pre-

scribing a stay in certain cases, or a stay

of foreclosure of mortgages, or closing the

courts for a limited period, or otherwise sus-

pending legal remedies. See Stay of Ex-
ecution ; MOBATOBIUM.

STAY OF EXECUTION. In Practice. A
term during which no execution can issue

on a judgment.

' It is either conventional, when the parties

agree that no execution shall issue for a cer-

tain period, or It is granted by law, usually

on condition of entering bail or security for

the money.
An execution issued before the expiration

of the stay is irregular and will be set aside

:

and the plaintiff in such case may be liable

to an action for damages. What is said

above refers to civil cases.

In criminal cases, when a woman is capi-

tally convicted and she Is proved to be en-

ceinte there shall be a stay of execution till

after her delivery. See Pbeqnancy; Juey of

Women.
A statute which authorizes stay of execu-

tion for an unreasonable and indefinite peri-

od, on judgments rendered on pre-existing

contracts, is void; Bunn v. Gorgas, 41 Pa.

441 ; Stevens v. Andrews, 31 Mo. 205 ; a law
permitting a year's stay upon judgments
where security is given has been held in-

valid ; Webster v. Rose, 6 Heisk. 93, 19 Am.
Rep. 593. See Cooley, Const. Lim., 2d ed.

354, n.

STAYING PROCEEDINGS. The suspen-

sion of an action.

Proceedings are stayed absolutely or con-

ditionally.

They are peremptorily stayed when the
plaintiff is wholly incapacitated from suing

:

as. for example, when the plaintiff is not the
holder, nor beneficially interested in a bill on
which he has brought his action.; 2 Cr. &
M. 416 ; 3 Chltty, Pr. 628 ; or when the plain-

tiff admits in writing that he has no cause
of action; 3 Chltty, Pr. 370, 630; or when an
action is brought contrary to good faith; 3
Chltty, Pr. 633.

Proceedings are sometimes stayed until

some order of the court shall have been
complied with ; as, when the plaintiff resides

in a foreign country or in another state, or

is insolvent, and he has been ruled to give

security for costs, the proceedings are stay-

ed until such security shall be given ; 3 Chlt-

ty, Pr. 633, 635; or until the payment of

costs in a former action ; 1 Chitty, Bail. 195.

STEALING. This term imports, ex vi ter-

mini, nearly the same as larceny; but in

common parlance it does not always import
a felony. People v. Robertson, 3 Wheel. Cr.

Cas. (N. T.) 183.

In slander cases, it seems that the term
stealing takes its complexion from the sub-
ject-matter to which it Is applied, and will

be considered as intended of a felonious

stealing, if a felony could have been commit-
ted of such subject-matter ; Dexter v. Taber,
12 Johns. (N. Y.) 239; Wallis v. Mease, 3

BInn. (Pa.) 546. The word steal is held syn-

onymous with theft. Carr v. State, 9 Tex.
App. 463. See Young v. State, 12 Tex. App.
614.

STEAMSHIP. A vessel, the principal mo-
tive power of which is steam and not sails.
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L. B. 7 Q. B. 569. See Western Ins. Co. r*

Cropper, 32 Pa. 352, 75 Am. Dec. 561. The
owner of a steamboat is not an innkeeper so

as to be liable for personal property stolen

from a passenger. Clark v. Burns, 118 Mass.

275, 19 Am. Rep. 456.

Undertaking to carry a passenger In the

steerage of a steamship from one ocean port

to another includes the furnishing of such

passenger with a berth, unless it was under-

stood beforehand that he was to make the

voyage without it; The Oriflamme, 3 Sawy.

397, Fed. Cas. No. 10.572; and see Patterson

V. Steamship Co., 140 N. C. 412, 53 S. E.

224, 5 L. R. A. (N. S.) 1012, 111 Am. St. Rep.

848.

' See Common' Caebieb; Sleeting-Cae ; Ship ;

Vessei.

STELLIONATE. In Civil Law. A name
given generally to all species of frauds com-

mitted in making contracts.

This word is said to be derived from the Latin
stelUOj a kind of lizard remarkable for its cunning
and the change of its eolor, because those guilty of

frauds used every art and cunning to conceal them.
But more particularly it was the crime of a person
who fraudulently assigned, sold, or engaged the
tiling which he had before assigned, sold, or engag-
ed to another, unknown to the person with whom he
was dealing. Dig. 47. 20. 3; Code 9. H- 1; Merlin,

Ripert.; La. Civ. Code, art. 2069; 1 Brown, Civ.

Law 426. As a punishment those persons who grant-
ed double conveyances were declared infamous and
their lives and goods were at the mercy of the king.
Brsk. Prin. 441.

•STELLIONATUS. A criminal fraud not
amounting to any other definite offence. Pol-

lock, Expansion of G. L, 84.

STENOGRAPHER. One who writes tn

short-hand, by using abbreviations or charac-

ters for words.

He does not come within the common-law
definition of the word "clerk." In re Appro-
priations for Deputies, 25 Neb. 662, 41 N. W.
643. Within the meaning of a statute ex-'

empting laborers' wages from attachment,

he was held a laborer; Cohen v. Aldrich, 5

Ga. App. 256, 62 S: B. 1015. Courts have the

power to appoint them ; People v. Kelley, 134

111. App. 642.

The depositions of witnesses taken in

short-hand, and transcribed, will be sup-

pressed, if not read to and signed by the wit-

ness, though the witness' subsequent at-

tendance for the purpose could not be pro-

cured; In re Gary, 9 Fed. 754; but see con-

tra, Brown v. Luehrs, 79 111. 576, where it is

held that the transcript of evidence taken

in short-hand is admissible, where the ste-

nographer testi-es that he transcribed the

testimony, and that the transcript is correct;

that the witnesses were sworn and testified

as therein stated. See also Stewart v. Bank.

48 Mich. 257, 5 N. W. 302. Where it is sought

to impeach a witness' testimony by proving

his testimony at a former trial, the stenog-

rapher 'is not the only witness who may. be

called, but any pne who heard the testimony

may be; State v. McDonald, 65 Me. 466;

Brice v. Miller, 35 S. C. 537, 15 S. B. 768.

A stenographic report of the testimony
of an absent witness, at a. former trial, may
be admitted if complete and correct ; Chicago,
St. P., M. & O. R. Co. V. Myers, 80 Fed. 361,

25 C. C. A. 486 ; or a copy of testimony com-
pared with a stenographic report thereof,

by a person who was present at the trial and
remembers the testimony as given ; Southern
R. Co, V. Williams, 113 Ala. 620, 21 South,

328. See Memorandum.
In Pennsylvania, where a stenographer is

appointed under the provisions of an act au-

thorizing the appointment of stenographers

in the several courts of the commonwealth,
the stenographer who actually takes the tes-

timony must .certify to the correctness of the

transcript which he files, and the trial judge
should order the transcript filed and certify

to its correctness; Woodward v. Heist, 180

Pa. 161, 36 Atl. 645, 1131.

The charges of a stenographer are not

taxable for costs in a suit in equity ; Bridges

V. Sheldon, 7 Fed. 42; but the agreement of

the parties may make them taxable costs,

though not so by statute ; 1 Bingh. 345. See

Phares v. Barber,. 61 111. 271 ; Misner v. Dar-
ling, 44 Mich. 438, 7 N. W. 77. It is held

that the use of stenographers is so general

that it must be assumed that when a court

appoints an auditor, it by implication au-

thorizes and directs him to make reasonable

use of stenographers, and the charges there-

for must be classed with the ordinary charges

necessarily incurred by the auditor, which

together with the auditor's fees are ordinarily

taxable against the losing party ; Corporation

of St. Anthony tn New Bedford v. HouUhan,
184 Fed. 252, 106 C. C. A. 394.

Compensation for testimony taken before

a referee is the subject of contract, as a ste-

nographer is not then an ofiicer of the court;

Coale V. Suckert, 18 Misc. Rep. 76, 41 N. T.

Supp. 583.

An association of stenographers, whose

leading object is to control the prices charg-

ed by its members, is an illegal combination,

and its rules will not be enforced; More v.

Bennett, 140 111. 69, 29 N. E. 888, 15 L. R. A.

361, 33 Am. St. Rep. 216.

The dictation of a libellous letter to a con-

fidential stenographer is held to be sufficient

publication of the libel;. Gambrill v. Schoo-

ley, 93 Md. 48, 48 Atl. 730, 52 L. R. A. 87, 86

Am. St. Rep. 414.

STEP-DAUGHTER. The daughter of

one's wife by a former husband, or of one's

husband by a former wife.

STEP-FATHER. The husband of one's

mother by virtue Of a marriage subsequent

to that of which the person spoken of is the

offspring.

STEP-IH OTH ER, The wife of one's father

by virtue of a marriage subsequent to that
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Of which the person spoken of Is fhe off-

spring.

STEP-SON. The son of one's wife by a
former husband, or of one's husband by a

former wife.

ST ERE. A French measure of solidity,

used in measuring wood. See Measube.

STERILITY. Barrenness; incapacity to

produce a child. It is curable and incura-

ble; when of the latter kind at the time

of the marriage, and arising from impo-

tency, it is a good cause for dissolving a
marriage. 1 Foderfi, M6i. Lig. § 254. See
Viability.

STERLING. Current money of Great
Britain, but anciently a small coin worth
about one penny, and so called, as some
suppose, because it was stamped with the
figure of a small star, or, as others sup-

pose, because it was first stamped in Eng-
land in the reign of IQng John by mer-
chants from Germany called Esterlings. See
Hanseatic I/Eaqtje. Pounds sterling orig-

inally signified so many pounds in weight
of these coins. Thus we find in Matthew
Paris, a. d. 1242, the expression Accepit a
rege pro stipendio tredecim libras esterlin-

goruni. The secondary or derived sense Is a
certain value in current money, whether in

coins or other currency. Lowndes 14 ; Watts,
Gloss. Sterling.

STET PROCESSUS (Lat.). In Practice.

An order made, upon proper cause shown,
that the process remain stationary. As,

where a defendant having become insolvent

would, by moving judgment in the case of

nonsuit, compel a plaintiff to proceed, the

court will, on an aflidavit of the fact of in-

solvency, award a stet processus. See 7

Taunt. 180; 1 Chitty, Bail. 738; 10 Wentw.
PI.. 43.

STEVEDORE. A person employed in load-

ing and unloading vessels. Dunlap, Adm.
Pract. 98.

The contract of the stevedore vnth the
ship is unquestionably maritime; Imbrovek
V. Hamburg-American Steam Packet Co., 190
Fed. 229; but he has no lien; The John
Shay, 81 Fed. 216. See 70 L. R. A. 353, note.

See Liens.

STEWARD. Formerly an officer of dis-

putes, namely, a keeper of the courts. Co.

Litt. 61. See Coitet of Mabshalsea.

STEWARD OF A MANOR. An officer who
transacts all the legal and other business
connected with the estate, and takes care of
the court rolls. In royal manors he is ap-

pointed by patent. See 10 George IV. e. 40,

§ 14.

STEWARD OF ALL ENGLAND. In Old

English Law. An officer who was invested

with various powers; among others, to pre-

side on the trial of peers. See Cotjbi of the
LoBD High Stewabd.

Bouv.—197

STEWARD OF THE HOUSEHOLD. See

Mabshalsea.

STEWS. Places formerly permitted in

England to women of professed lewdness,

who for hire would prostitute their bodies

to all comers.

These places were so called because the

dissolute persons who visited them prepared

themselves by bathing,—^the word stews be-

ing derived from the old French estuves,

stove, or hot bath. Co. 3d Inst. 205.

STILLICIDIUM (Lat). In Civil Law. The
rain-water that falls from the roof or eaves

of a house by scattered drops. When it is

gathered Into a spout, it is called flumen.

See Sebvitus; Inst. 3. 2. 1; Dig. 8. 2. 2.

STINT. The proportionable part of a

man's cattle which he may keep upon the

common. The general rule is that the com-
moner shall not turn more cattle upon the

common than are sufficient to manure and
stock the land to which his right of com-
mon is annexed. There may be such a thing

as common without stint or number; but
this is seldom granted, and a grantee can-

not grant it over. 3 Bla. Com. 239 ; 1 Ld.

Raym. 407.

STIPEND. A provision made for the sup-

port of the clergy. Salary; settled pay.
In a bequest of £100 for masses for the re-

pose of the testator's soul, at a stipend of

five shillings each, it was held to mean
price and not to involve any attempt to

create a perpetuity ; 19 L. R. Q. B. 177.

STIPENDIARY ESTATES. Estates grant-

ed in return for services, generally of a mili-

tary kind. 1 Steph. Comm. 174.

STIPENDIARY MAGISTRATES. Paid po-

lice magistrates, appointed in London and
other cities and large towns of England, with
the authority and jurisdiction of justices

of the peace. There are sundry acts on the
subject.

STIPULATED DAMAGE. See Liquidat-
ed Damage.

STIPULATIO (Lat,). In Roman Law. A
contract made in the following manner: the
person to whom the promise was to be made
proposed a question to him from whom it

was to proceed, fully expressing the nature
and extent of the engagement ; and, the
question so proposed being answered in the
affirmative, the obligation was ieomplete. No
consideration was required.

STIPULATIO AQUILIANA. In Civil Law.
A particular application of the stipiilatio,

which was used to collect together into one
verbal contract all the liabilities of every
kind and quality of the debtor, with a view
to their being released or discharged by an
acceptilatio, that mode of discharge being
applicable only to the verbal contract.

Brown.



STIPUIiATION • 3138 STOCK

STIPULATION. A material article in an
agreement.
The term

,
appears to have derived its

meaning from the use of stipulatio above giv-

en ;
' though it is applied more correctly and

more conformably to its original meaning to

denote the Insisting upon and requiring any
particular engagement. 2 Pothier. Obi., Ev-

ans ed. 19.

In Practice. An agreement between coun-

sel respecting business before a court. An-

derson, L. Diet.

A case may be reversed on stipulation in

the appellate court ; Union Mut. Life Ins. Co.

V. Waters, 124 U. S. 369, 8 Sup. Ct. 510, 31

L. Ed. 474. A stipulation of counsel does not

bind a court to retry a case ; Kidd v. McMil-

lan, 21 Ala. 325 ; nor to continue the argu-

ment .of a motion ; Ford v. Holmes, 61 Ga.

419 ; but it does bind the court on a question

of costs ; Dorr v. Steichen. 18 Minn. 26 (Gil.

10).

A stipulation entered into for the purpose
of saving time may be repudiated, where the

facts subsequently developed show that it

was inadvertently signed ; but sufficient no-

tice must be given to prevent prejudice to the

other party ; Carnegie Steel Co. v. Iron Co.,

185 U. S. 403, 22 Sup. Ct. 698, 46 L. Ed. 968.

In Admiralty Practice. A recognizance of
certain persons (called in tlie old law fide

jussores) in the nature of bail for the appear-
ance of a defendant. 3 Bla. Com. 108.

These stipulations are of three sorts:

namely, judicatum solvi, by which the party

is absolutely bound to pay such sum as may
be adjudged by the court; de judicio sisti,

by which he is bound to appear from time to

time during the pendency of the suit, and to

a.bide the sentence; de ratio, or de rata, by
which he engages to ratify the acts of his

proctor: this stipulation is not usual in the
admiralty courts of the United States.

The securities are talien in the following

manner: namely, cauUo fide jussoria, by sure-

ties; piffnoratitia, by deposit; juratoria, by
oath: this security is given when the party
is too poor to find sureties, at. the discretion

of the -court; nuda promissoria, by bare

promise: this security is unlinown in the ad-

miralty courts of the United States. Dunl.

Adm. Pr. 150.

STIRPES (Lat.). Descents. The root-stem,

or stocli of a tree. Figuratively, it signifies

in law that person from whom a family is

descended, and also the kindred or family.

STOCK. In Mercantile Law. The capital

of a merchant, tradesman, or other person,

including his merchandise,- money, and cred-

its. The goods and wares he has for sale

and traffic.

In Corpbration Law. A right to partalie,

according to the amount of the party's sub-

scription, of the surplus profits obtained from
the use 'and disposal 'of the capital stoclf of

the company. Ang. & A. Corp. § 557.

The capital stock of a corporation is that
money or property which is put into a' fund
by those who, by subscription therefor, be-

come members of the corporate body. Bur-
rall V. R. Co., 75 N. X. 211. The phrase cap-
ital stock has been objected to, as the two
words have separate meanings, capital being
the sum subscribed and paid into the com-
pany, and stock being the thing which the
subscriber receives for what he pays in: Dos
Passes, St. Brokers 579. See People v.

Com'rs of Taxes and Assessments, 23 N. X.
192. The interest which each person has in

the corporation is -termed a share, which is

the right to participate in the profits of the
corporation, and, upon its dissolution, in the
division of its assets. See Burrall v. R. Co.,

75 N. Y. 211. "Capital stock" has been held
to mean the amount contributed by the share-
holders, and not the property of the compa-
ny ; State v. Morristown Fire Ass'n, 23 N. J.

L. 195.

Capital stock is the sum fixed by the cor-

porate charter as Ihe amount paid in or to be
paid in by the stockholders for the prosecu-
tion of the business of the corporation and
for the benefit of corporate creditors. Cook,
St. & Stockh. § 9. It is to be clearly distin-

guished from the amount of property pos-

sessed by the corporation ; id.

The property or means contributed by the
stockholders as the fund or basis for the busi-

ness or enterprise for which the corporation

or association was formed. Bailey v. Clai^k,

21 Wall. (U. S.) 284, 22 L. Ed. 651. See defini-

tions in People v. Coleman, 126 N. Y. 433, 27

N. B. 818, 12 L. R. A. 762 ; St. Louis, I. M.
& S. Ry. V. Loftin, 30 Ark. 693 ; Bent v. Hart,

lO Mo. App. 146. Capital stock is a different

thing from shares of stock; the latter are

evidences of ownership ; Wilkes Barre De-

posit & Sav. Bk. V. Wilkes Barre, 148 Pa.

601, 24 Atl. 111. Stock is commonly used' to

mean shares of stock, and it has been so held

in a tax statute ; Lockwood v. Weston, 61

Conn. 211, 23 Atl. 9.

The capital stock of a corporation differs

widely in legal import from the aggregate

shares into which it is divided by its charter

(Farrington V. Tennessee, 95 U S. 686, 24 L.

Ed. 558; People v. Coleman, 126 N. Y. 437, 27

N. E. 818, 12 L. R. A. 762) ; while the former
includes only the fund of money or other

property derived by it from the sale or ex-

change of its shares of stock, the latter rep-

resents the totality of the corporate assets

and property; Hamor v. Engineering Co., 84

Fed. 396.

A share of stock is a right which its owner
has in the management, profits, and ultimate

assets of the corporation. Cook, St. & Stockh.

§ 12. So, also. In re Clementi, 92 N. Y. 592;

Van Allen v. Assessors, 3 Wall. (U. S.) 585,

18 L. Ed. 229. It is the right to participate

in stockholders' meetings, and in the profits

of the business, and to require that the cor'

porate property shall not be diverted from
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the original purposes; Forbes v. R. Co., 2

Woods 331, Fed. Gas. No. 4,926.

The number of shares depends upon the

statutory regulations, or in their absence the

agreement of the parties forming the corpora-

tion ; Somerset & K. R. Co. v. Cushing, 45
Me. 524. Shares may be arranged in classes,

one class being preferred to another in the
distribution of profits ; Kent v. Min. Co., 78
N. T. 159. Voting may be restricted to a cer-

tain class.

The ownership of shares is usually at-

tested by a certificate Issued under the cor-

porate seal; and when a new transfer is

effected, such certificate is surrendered and
cancelled, and a new one Is issued to the

transferee. A certificate need not be un-

der seal; Coddington v. R. Co., 103 U. S. 409,

26 L. Ed. 400. But a person may be the

owner of shares in a corporation without
holding such certificate ; Field v. Pierce, 102

Mass. 261; see SchaefCer v. Ins. Co., 46 Mo.
248; and, strictly speaking, a company need

not issue any certificates or muniments of

title, if riot required to do so by law or its

charter ; Agricultural Bk. v. Burr, 24 Me.
256. The presence of a party's name on the

stock' books of the company is evidence of

his ownership of shares; Appeal of Bank of

Commerce, 73 Pa. 59. The possession of a
corporate certificate of stock, duly Issued,

is a continuing afiirmation of ownership of

the stock by the person named therein ; First

ISTat. Bank v. Lanier, 11 Wall. (TJ. S.) 369,

20 L. Ed. 172; which generally creates an

estoppel against the company in favor of

the holder; Holbrobk v. Zinc Co., 57 N. X.

616 ; though in England it is said to be mere-

ly a solemn affirmation that the specified

amount of stock stands on the stock books

in the name of the i)erson specified in the

certificate; L. R. 7 H. L. 496. Every stock-

holder is entitled to a certificate of his

shares; Cecil Nat. Bank v. Bank, 105 U. S.

217, 26 L. Ed. 1039.

The stock of a national bank is said to

be a species of chose in action, or an equi-

table interest which the shareholder, pos-

sesses, and which he can enforce against

the corporation. See Taggart v. Murray, 53

N. T. 237. "If a share in a bank is not a

chose in action, it is in the nature of a chose

in action, and is personal property;" per

Shaw, C. J., in Hutchins v. Bank, 12 Mete.

(Mass.) 421. Shares are not, strictly speak-

ing, chattels; they bear a greater resem-

blance to choses in action; or, in other

words, they are inerely evidence of prop-

erty; Ang. & A. Corp. § 560. They are now
universally considered to be pefoonal prop-

erty; Ang. & A. Corp. § 557; Moraw. Priv.

Corp. 119, 200; though in some earlier cases

it was held otherwise. See Cook, St. &
Stockh. § 12, u. They are not a debt; Dos
Passes, St. Brokers 590. Shares in a corpo-

ration are said to be incorporeal personal

property; Allen v. Pegramj 16 la.- 173, per

Dillon, J. In Louisiana, stock is property

and not a credit; New Orleans Nat B.

Ass'n V. P. S. Wiltz & Co., 10 Fed. 330.

It is settled in England that shares in

a joint-stock company are not goods, wares
and merchandise within the statute of

frauds; 11 A. & E. 205; it has been other-

wise decided in Massachusetts; Tisdale v.

Harris, 20 Pick. (Mass.) 9, uniformly follow-

ed in this country; Cook, St & Stockh. §

339.

Stock is issued for money, in payment for

property or labor, or as a stock dividend.

It is established in England, that stock

may be issued for property, and such was
the common law; Thomas v. Mueller, 106
111. 43. See Sanger v. Uptdn, 91 U. S. 60,

23 L. Ed. 220. The subject is usually regu-

lated by statute in this country. Stock can
be issued by way of a stock dividend, which
"is lawful when an amount of money or

property equal in value to the stock dis-

tributed as a dividend has been accumulat-
ed and is permanently added to the capital

stock of the corporation." Coot, St. &
Stockh. § 536.

It is generally held, that stocfc cannot be
issued at a discount, and made full paid

;

Handley v. Stutz, 139 U. S. 429, 11 Sup. Ct
530, 35 L. Ed. 227 (see mfra) ; [1897] A. C.

299; 38 Ch. Div. 415; 2 De G. F. & J. 295;
11 Manitoba 629 ; but it has been held that
an agreement with the company that the

holders should never be called upon to pay
any further assessment upon stock is valid

as between the parties; Scovill v. Thayer,

105 U. S. 143, 26 L. Ed. 968. See Lorillard

V. Clyde, 86 N. y. 384 ; L. R. 14 Ch. Div. 394.

Directors issued stock at a discount; its

market price went above par. It was held

that the issue was unlawful and that the

directors were liable, but only for the dif-

ference between the price at which they is-

sued it and its par value; [1894] A. C. 654.

Where stock is issued for property which
is overvalued, the transaction may be set

aside for fraud; Brant v. Ehlen, 59 Md. 1;

Coit V. Amalgamating Co., 14 Fed. 12. The
corporation, after issuing its stock as full

paid cannot complain; Scoville v. Thayer,

105 U. S. 143 ; unless the entire transaction

is such that equity will rescind it for actual

fraud. See, as to overvaluing property, 7
Am. & E. Corp. Cas. 652; Elyton Land Co.

v. Elevator Co., 92 Ala. 407, 9 South. 129, 12
L. R. A. 307, 25 Am. St. Rep. 65.

It has been held that a railroad company
in need of funds may settle with a con-

tractor by Issuing stock to him as full-paid

at twenty cents on the dollar, and that cred-

itors of the company could not afterwards
collect the difference between that and par;

Clark v. Bever, 139 U. S. 96, 11 Sup. Ct.

468, 35 L. Ed. 88. This decision has been
much criticised. The same court said subse-
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quently, In Camden v. Stuart, 144 XJ. S. 104,

12 Sup. Ot. 585, 36 L. Ed. 363, that "the trust

arising in favor of crieditors by subscription

to the stock of a corporation cannot be de-

feated by a stipulated payment of such a
subscription nor by any device short of ac-

tual payment in good faith." While any
settlement might be good between the corpo-

ration and the stockholders it is unavailing

against creditors. As against creditors, a

corporation cannot give away its stock or dis-

tribute it among shareholders, without re-

ceiving a fair equivalent therefor; Handley
V. Stutz, 139 U. S. 417.

A contract by which directors of a street-

railway company, acting in the name of a
third person, are to construct the road, and
divide between them the stock and bonds
not required therefor, is fraudulent, and
bonds issued pursuant thereto are void;

Vanderveer v. R. Co., 82 Fed. 355.

A corporation has no power, in the ab-

sence of statutory authority, to increase or

diminish its capital stock; Scovill v. Thay-
er, 105 U. S. 148, 26 L. Ed. 968; Salem Mill

Dam Corp. v. Ropes, 6 Pick. (Mass.) 23;

Grangers' L. & H. Ins. Co. v. Kamper, 73

Ala. 325 ; Winters v. Armstrong, 37 Fed. 508.

Where a corporation had a reserve fund
which was not kept separate, and then sus-

tained a loss which impaired its capital, held,

that in reduction of its capital the loss of

assets should be ratably apportioned between
its reserve and its capital account; [1904]

2 Gh. 208.

As to overissue of shares, see Ovebissttb.

Transfer. A certificate of stock is trans-

ferable on the books of the company by the

owner in person or by his agent under writ-

ten authority, which is commonly executed

in blank and which may be filled up by the

transferee with the name of the agent, Ang.

& A. Corp. § 564 ; New York & N. H. R. Co.

V. Schuyler, 34 N. Y. 30; German Union
Bldg. & Sav. F. Ass'n v. Sendmeyer, 50 Pa.

67. A transfer In blank is deemed sufficient

in some jurisdictions to pass the legal title

to the stock subject to the claims of the

company upon the registered stockholders;

2 Ames, B. & N. 784 ; Cushman v. Jewelry

Co., 76 N. Y. 365, 32 Am. Rep. 315; Duke
V. Nav. Co., 10 Ala. 82, 44 Am. Dec. 472; in

other cases such a transfer has been held

to give the holder merely an equitable inter-

est; Black V. ZachariCi 3 How.^(TJ. S.) 483,

11 L. Ed. 690 ; Brown v. Adams, 5 Biss. 181,

Fed. Cas. No. 1,986. Prof. Ames Is of

opinion that the true view is that such a

transfer does not pass the legal title, but

that it passes the equitable interest, cou-

pled with an irrevocable power of attorney

to acquire the legal title; 2 Ames, B. &
N. 784. This irrevotable power may, in

some cases, by the doctrine of estoppel, be ac-

quired by the delivery of the certificate from

one who has no such power himself; Thomp-,

son V. Toland, 48 Cal. 99; Stone v. Marye,
14 Nev. 362; Appeal of Pennsylvania R.

Co., 86 PsL. 80; McNeil v. Bank, 46 N. Y.

325, 7 Am. Rep. 341. A seal is not neces-

sary; Quiner v. Ins. Co., 10 Mass. 476;

though usually employed.
Shares of stock are non-negotiable Instru-

ments, but through the doctrine of estoppel,

stock certificates, with a power to transfer
them, can be dealt in with nearly the same im-
munity as bills and notes; Dos Passos, Stock
Brokers 596; and the same writer is of

opinion that the time has come for the court

to receive evidence of the general usage of

the business world, so as to raise stock cer-

tificates to the dignity of negotiable instru-

ments ; id. 597; but see AuU v. Colket, 2

Wkly. Notes Cas. (Pa.) 322, where evidence

of such a usage was rejected; see, also, 38

Pa. 98. Professor Ames says (2 Bills &
Notes 784): "Whether the custom of mer-
chants will ever lead the courts to give those

instruments (certificates of stock) the qual-

ity of negotiability may be an open ques-

tion; but that they have not done so is

clear." See Anderson v. Nicholas, 28 N. Y.

600; 14 Am. L. Reg. N. S. 163, n. In. Bank
V. Lanier, 11 Wall. (U. S.) 369, 20 L. Ed. 172,

the court said, that certificates, "although

neither in form or character negotiable paper,

approximate it as nearly as practicable."

Stock certificates are a peculiar kind of

property. Although not negotiable paper,

strictly speaking, they are frequently sold in

open market as negotiable securities are; Na-

tional S. D., S. & T. Co. V. Hibbs, 229 U. S. 391,

33 Sup. Ct. 818, 57 L. Ed. 1241, holding that

where a bank's trusted agent took certain of

its stock certificates, authenticated with evi-

dence of title, to a broker, who sold them for

full value, in good faith, and paid the pro-

ceeds to the bank's ageht, the bank could not

make any claim against the broker. In Rus-

sell v. Tel. Co., 180 Mass. 467, 62 N. B. 751,

it is held that where there is a custom

among banks and brokers for certificates ol

stock, with 'blank transfer, to pass from

hand to hand without enquiry, one who en-

trusts a certificate with blank transfer to a

broker, for the purpose of exchanging for a

new certificate, is estopped to assert his title

against a Bono flde pledgee to whom the bro-

ker had fraudulently pledged the certificate

for his own debt; whether the broker's act

was larceny was immaterial; in delivering

the opinion of the court. Holmes, C. J., cited

Knox V. Eden Mus6e Americain Co., 148 N. Y.

441, 41 N. B. 988, 31 L. R. A. 779, 51 Am. St.

Rep. 700; Appeal of Pennsylvania B. Co., 86

Pa. 80.

In case of the sale of the stock this power

of attorney becomes irrevocable; Chew v.

Bank, 14 Md. 299; but if such a power of at-

torney is forged or is made by a person not

competent to make it, the corporation is liable

for allowing the transfer; Chew v. Bank, 14
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Md. 299. See Appeal of Pennsylvania E. Co.,

86 Pa. 80; Pratt v. Mfg. Co., 123 Mass. 110,

25 Am. Rep. 37. A company may refuse to

allow a transfer until satisfied of the party's

right to make it; L. R. 9 Bq. 181; Bayard v.

Bank, 52 Pa. 232; Magwood v. Bank, 5 S. C.

379.

A company is bound to require the surren-

der of the old certificate before allowing a
transfer, and may refuse to act till it is sur-

rendered; National Bk. v. R. Co., 21 Ohio St.

221 ; where a certificate cannot be found the

company may refuse a new one or to make a
transfer without proper Indemnity, unless it

be a clear ease of loss; Galveston City Co. v.

Sibley, 56 Tex. 269.

In a joint stock corporation, each stock-

holder, whether by purchase or original sub-

scription, has the right, unless restrained by
the charter or articles of association, to sell

and transfer his shares, and, by transferring

them, to introduce others in his stead; Mor-
gan V. Struthers, 131 U. S. 246, 9 Sup. Ct 726,

33 L. Ed. 182.

On a wrongful refusal to transfer stock the

party may apply for a mandamus to make the

transfer, or sue in equity for a decree of trans-

fer, or for damages if a transfer is impossible,

or bring an action at law lor damages.
It is said that the rules for the protection

of bona fide purchasers are based on estoppel,

which extends not only as against previous

owners, but against the corporation itself. It

is said that the doctrine is being extended
and that it may in time render certificates of

stock more negotiable than negotiable instru-

ments themselves; Oook, St. & Stockh. § 416;
but it is also held that, as a certificate of
stock is not negotiable either in form or char-

acter, whoever takes it, does so subject to its

equities and burdens like every non-negoti-

able paper; and though ignorant of such
equities and burdens, his ignorance does not
enable him to hold it discharged therefrom;
Hammond v. Hastings, 134 U. S. 401, 10 Sup.

Ct. 727, 33 L. Ed. 960.

One who surrendered a share certificate

bearing a forged transfer, and obtained in ex-

change a new certificate, must not only re-

turn the new certificate, but also pay dam-
ages to the company, although he bought the
old certificate from his transferor and re-

ceived the new one from the company in ig-

norance of the forgery; Boston & A. R. Co. v.

Richardson, 135' Mass. 473. This liability of
the innocent purchaser was based upon his

ittiplied representation or warranty of title;

the court finding an analogy between the pre-
sentment of the certificate to the company for
the purpose of substituting the purchaser in
the place of the former registered shareholder
and the transfer of a certificate to a third

person by way of sale. See an article on
"Forged Transfers of Stock" In Ames, Lec-

tures on Legal History 393.

In Fry v. Smellie, [1912] 3 K. B. 282, A.

C, shares with a transfer signed in blank
were handed to an agent to use as collateral

to borrow a certain sum ; the agent borrowed

a less sum ; held, that the lender could hold

the shares untU payment of his loan. Vaugh-

an Williams, L. J., distinguished France v.

Clark, 22 Ch. D. 830, on the ground that

there the party misusing the shares was
merely a pledgee of the owner, and not, as in

the case at bar, an agent with limited au-

thority, as to which it was the duty of the

owner to give notice to any one from whom
the agent might borrow on the shares. He
rested his decision, not on estoppel, but on

the rule that, where one of two innocent

persons must suffer, he who enables the fraud

must bear the loss. This ruling was said to

be in accord with the New York rule, and
15 App. Oas. 267 was cited to that effect.

In 64 L. J. E. 473, a broker who received

shares with a transfer in blank, with in-

structions to sell them, pledged them for his

own debt; held, that the pledgee took no
title.

A business corporation cannot make it a
condition of transferring stock that the hold-

er shall first have offered it to the directors,

and shaU have paid all his indebtedness to

the corporation; Brinkerhoff-Farris T. & S.

Co. V. Lumber Co., 118 Mo. 447, 24 S. W. 129.

See note in 27 L. R. A. 272.

The unregistered pledgee of stock has pri-

ority over a subsequent attaching creditor;

Tombler v. Ice Co., 17 Tex. Civ. App. 596, 43
S. W. 896; the same rule obtains in New
York, Pennsylvania, New Jersey, South
Carolina, Kentucky, Louisiana, Minnesota,
and most other states except Connecticut;
and in the federal courts, see Cook, St &
Stockh. § 487; Scott v. Bank, 15 Fed. 494:
but see Williams v. Bank, 5 Blatchf. 59, Fed.
Cas. No. 17,727.

Stock certificates may be attached In a
state other than the home state of the com-
pany; Merritt v. Steel-Barge Co., 79 Fed. 228,

24 C. C. A. 530. See Gaknishment.
The Uniform Stock Transfer Act has been

passed in Louisiana, Ohio, Maryland, Penn-
sylvania, Massachussetts, Michigan, New
York, and Wisconsin.

Sec. 1. The title to a certificate and the
shares represented by it can be transferred
only by the delivery of the certificate, en-

dorsed thereon in blank or to a specified

person, by the person appearing by the cer-

tificate to be the owner of the shares, or by
a separate document containing a written
assignment or power of attorney to sell, as-

sign or transfer, signed by such person. The
assignment or power of attorney may be ei-

ther in blank or to a specified person. This
provision applies although the charter or
regulations or by-laws of the corporation and
the certificate itself provide that the shares
represented thereby shall be transferable
only on the books of the corporation, or reg-

istered by a registrar or transferred by a
transfer agent.

Sec. 4. The title of a transferee under a
power of attorney not written upon the cer-
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tiflcate, and of any person claiming under
such transferee, shall cease if at any time
prior to the surrender of the certificate, an-

other person, for value and in good faith and
without notice of the prior transfer, shall

purchase and obtain delivery of such certifi-

cate and the written assignment or power of

attorney of such person, though contained

in a separate document.
Sec. 5. The delivery of a. certificate in or-

der to transfer title in accordance with the

provisions of Sec. 1, is etfectual except as

provided in Sec. 7, though made by one havr

ing no right to possession and no authority

from the owner of the certificate or from the

person purporting to transfer the title.

Sec. 6. The endorsement of a certificate by

the person appearing thereby to be the own-

er of the shares is effectual (except as pro-

vided in Sec. 7), though the endorser or

transferor was induced by fraud, duress or

mistake to make the endorsement or delivery,

or has revoked the delivery of the certificate

or authority given by the endorsement and
delivery of the certificate, or has died or has
become legally Incaparitated after the en-

dorsement whether before or after the deliv-

ery of the certificate, or has received no con-

sideration.

Sec. 7. If the Indorsement or delivery of a
certificate— (a.) Was procured by fraud or

duress, or (b.) Was made under such mis-

take as to make the indorsement or delivery

Inequitable, or if the delivery of a certificate

was made— (c.) Without authotity from the

owner, or (d.) After the owner's dejath or le-

gal incapacity, the
,
possession of the certifi-

cate.may be reclaimed and the transfer there-

of rescinded, unless: 1. The certificate has

been transferred to a purchaser for value,

in good faith, without notice of any facts

making the transfer wrongful, or, 2. The in-

jured person has elected to waive the injury,

or has been guilty of laches in endeavoring

to enforce his rights. Any court of appropri-

ate jurisdiction may enforce specifically such

right to reclaim the possession of the certifi-

cate, or to rescind the transfer thereof, and,

pending litigation, may enjoin the further

transfer of the certificate or impound it.

Sec. 8. Although the transfer of a certifi-

cate or of shares represented thereby has

been rescinded or set aside, nevertheless, if

the transferee has t)ossession of the certifi-

cate or of a new certificate representing part

or the whole of the same shares of stock, a

subsequent transfer of such certificate by the

transferee, mediately or immediately, to a

purchaser for value in good faith, without

notice of any facts making the transfer

wrongful, shall give such purchaser an inde-

feasible right to the certificate and the

shares represented thereby.

Sec 11. Any person who for value trans-

fers a certificate, unless a contrary intention

appears, warrants that the certificate is gen-

uine; that he has a legal right to transfer if;

and that he has no knowledge of any fact

which would impair its validity.

Sec. 13. No attachment or levy upon shares
of stock for which a certificate is outstanding
shall be valid until the certificate Is actually

seized or surrendered to the corporation

which issued it or its transfer be enjoined.

Sec. 14. A creditor whose debtor is the

owner of a certificate shall be entitled to such
aid from courts of appropriate jurisdiction

by injunction and otherwise, in attaching

such certificate as is allowed at law or in

equity in regard to property which cannot
readily be attached or levied upon by ordi-

nary legal process.

Sec. 15. There shall he no lien in favor of

a corporation upon the shares represented by
a certificate or any restriction upon their

transfer by virtue of any by-law, or other-

wise, unless the right is stated upon the cer-

tificate.

Preferred stock entitles the holder to a

priority in the dividends or earnings, over
common stock. Chuaranteed stock is the

same thing; Taft v. R. Co., 8 B. I. 310, 5

Am. Kep. 575.

A corporation may issue preferred stock,

in the absence of any prohibition; Continen-

tal Trust Co. V. R. Co , 86 Fed, 930; [1897]

1 Ch. 361 ; Lockhart v. Van Alstyne, 31 Mich.

76, 18 Am. Kep. 156; Kent v. Min. Co., 78

N. Y. 159; provision therefor is often con-

tained in the by-laws. If there is no provi-

sion in the charter or the law, unanimous
consent of stockholders is required; Lind.

Comp. 396; Lockhart v. Van Alstyne, 31

Mich. 76, 18 Am. Rep. 156.. After a company
has been organized, and all or a part of the

stock issued, preferred stock cannot be issued

against the objection of minority holders of

common stock; 4 De G., J. & S. 672; Kent v.

Min. Co., 78 N. Y. 159; Cook, St. & Stockh.

§ 268; its issue will be enjoined in such

case; 32 L. J. Ch. 711. But see 2 De G. &
S., where an injunction was refused at the

suit of five dissenting stockholders, the court

declining, howe er, to declare the issue le-

gal. An objecting stockholder must seek re-

lief promptly; Kent v. Min. Co., 78 N. T.

159 ; Taylor v. R. Co., 13 Fed. 152. Legisla-

tive power to issue preferred stock may be

granted subsequently to the organization of

the corporation; Covington v. Bridge Co., 10

Bush (Ky.) 69 ; Rutland & B. R. Co. v. Thrall,

35 Vt. 536. The terms or provision under

which preferred stock is issued are matters

of contract, to be gathered from the charter,

by-laws, votes of Stockholders, or directors,

etc.; Bailey v. R. Co., 17 Wall. (U. S.) 96,

21 L. Ed. 611 ; Gordon's Ex'rs v. R. Co., 78

Va. 501, ,L. R. 20 Eq. 556; Rogers v. Land
Co., 134 N. T. 197, 32 N. E. 27.

There is no condition implied in a mem-
orandum of association of a company that

all shareholders are to be on an equality

and a company whose memorandum and
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original articles do not authorize the Issue

of preference shares, can alter Its articles

so as to do so; [1S97] ICh. 361.

The holder of preferred stock is not a cred-

itor of the corporation; St. John v. R. Co.,

22 Wall. (U. S.) 136, 22 L. Ed. 743; Doe v.

Transp. Co., 78 Fed. 64 ; Belfast & M. L. R.
Co. V. Belfast, 77 Me. 445, 1 Atl. 362 ; Miller

V. Ratterman, 47 Ohio St. 141, 24 N. E. 496

;

61 L. J. 621; creditors have a priority over
preferred stockholders; Warren v. King, lOS

tJ. S. 389, 2 Sup. Ct. 7.9, 27 L. Ed. 769;

Chaffee v. R. Co., 55 Vt. 110. It seems to
have been held that a mortgage to secure
preferred stock is valid. See Gordon's Ex'rs
V. R. Co., 78 Va. 501; Miller v. Ratterman,
47 Ohio St. 141, 24 N. E. 496.

Preferred stockholders are entitled to divi-

dends only from net earnings; Lockhart v.

Van Alstyne, 31 Mich. 76; Warren v. King,

108 V. S. 389, 2 Sup. Ct. 789, 27 L. Ed. 769;
Moraw. Pr. Corp. 457; an engagement to pay
dividends when not earned, or out of capi-

tal, is void; L. R. 22 Ch. D. 349; Pittsburg

6 C. R. Co. V. Allegheny County, 63 Pa. 136

;

though they may be paid out of gross earn-
ings, if the statute so directs ; Gordon's Ex'rs
V. R. Co., 78 Va. 501. A general guarantee
of dividends by a railroad company means
only when earned; Miller v. Ratterman, su-

pra.

But dividends may be paid though the
company ha^e a floating debt; Hazeltine v.

R. Co., 79 Me. 411, 10 Atl. 328, 1 Am. St. Rep.
330; but see Chaffee v. R. Co., 55 Vt. 110.

Profits of a year can be divided although
there was a debit balance in the years be-

fore; [1901] 2 Ch. 184. The directors may
ordinarily exercise a reasonable discretion

as to declaring dividends, even though there
be net earnings applicable thereto ; New
York, L. E. & W. R. v. Nickals, 119 tJ. S. 296,

7 Sup. Ct. 209, 30 L. Ed. 363; but if they
act oppressively, equity will interfere; Ha-
zeltine V. R. Co., 79 Me. 411, 10 Atl. 328,

1 Am. St. Rep. 330.

A railroad company having a large defi-

ciency issued preferred stock to raise money
to pay its floating debt ; it was held that it

could pay dividends on such stock out of net
earnings since its issue ; Cotting v. R. Co., 54
Conn. 156, 5 Atl. 851.

Undeclared dividends (arrears of net earn-
ings) pass with the transfer of preferred
stock to the transferee; Cook, St. & Stockh.

§ 275 ; Manning v. Min. Co., 24 Hun (N. Y.)

360.

In the absence of anything to the contrary,

preferred stock shares equally with common,
upon a dissolution of the corporation ; L. R.

5 Eq. 510; otherwise, if provided by the
charter, a statute, or by the contract; L. R.
20 Eq. 59 ; that the holder has priority as
to dividends but not as to assets, unless ex-

pressly provided, was held in Jones v. R. R.,

67 N. H. 234, 30 Atl. 614, 68 Am. St. Rep. 650.

Preferred stock Is ordinarily understood to

mean such as is entitled to preference In div-

idends ; Scott V. R. Co., 93 Md. 475, 49 Att
327.

If there is no contract to the contrary, the

weight of authority clearly favors the pre-

ferred stockholder's right to share with com-
mon stock in profits after the -latter have re-

ceived a dividend equal to the stipulated pre-

ferred dividend. It made no difference that

for years the preferred had had only 5 per

cent, and the entire residue of the profits

had gone to the common stock; Stembergh
V. Brock, 225 Pa. 279, 74 Atl. 166, 24 L. R. A.

(N. S.) 1078, 133 Am. St. Rep. 877.

Where there Is a provision for cumulative
dividends on preferred stock and a redemp-
tion clause, the stock can be redeemed only
on payment of all arrears and of par of the
stock ; Sterling v. H. F. Watson Co., 241 Pa.

105, 88 Atl. 297.

V\ here the memorandum of association pro-

vided that preference shares should receive

"out of the net profits of each year" a divi-

dend of 10 per cent., it was held that they
were not entitled to cumulative dividends;
[1896] 2 Ch. 203.

Where preferred stockholders are entitled

to "dividends of 8 per cent, per annum and
to be preferred as to capital as well as divi-

dends," they have no further interest in ac-

cumulated surplus earnings ; Nlles v. Mfg.
Co., 196 Fed. 994.

In the absence of anything to the contrary,
dividends will be taken to be cumulative;
Westchester & P. R. Co. v. Jackson, 77 Pa.
321; Boardman v. R. Co., 84 N. Y. 157; L.
R. 3 Eq. 356.

Profits for the year mean the surplus re-

ceipts after paying expenses and restoring
the capital to the position it was at the be-

ginning of the fiscal year ; L. R. 16 Ch. 344.
Net earnings are what are left after paying
current expenses and interest on debts and
everything else which the stockholders, pre-

ferred and common, as a body corporate, are
liable to pay; Warren v. King, 108 U. S.

389, 2 Sup. Ct. 789, 27 L. Ed. 769.

Ordinarily the directors will not be justi-

fied in accumulating a reserve fund to liqui-

date a funded debt when it matures, to the
exclusion of all right of preferred stockhold-
ers to their dividends; Hazeltine v. R. Co.,

79 Me. 411, 10 Atl. 328, 1 Am. St. Rep. 330.
Preferred stock may be issued without the

right to vote; Miller v. Ratterman, 47 Ohfo
St. 141, 24 N. E. 496.

Where preferred stock, entitled to a cumu-
lative dividend, was bequeathed in trust to
pay the income to a person for life, and no
dividends had been declared during the peri-
od of the life tenancy, it was held that the life

tenant's executor was not entitled to have the
shares retained so as to have the arrears paid
out of future preferential dividends; [1913]
2 Ch. 697. Dividends do not "accrue" until
they are declared; see Allen v. Armstrong,
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58 App. Div. 427, 68 N. T. Supp. 1079. But If

directors refuse to perform their legal duty to

the preferred stock, equity will compel them
to do so ; Hazeltine v. R. Co., 79 Me. 411, 10
Atl. 328, 1 Am. St. Rep. 330,

The face value of preferred stock is ia the

nature of a debt and the interest thereon
becomes a debt as soon as there are profits

with which to pay it ; Storrow v. Mfg, Ass'n,

87 Fed. 612, 31 O. O. A. 139. Courts will not
permit a corporation to assess preferred

stockholders by refusing to pay dividends

when net profits and the character of the

business permit; id. A general guarantee
of dividends is only in the event that they
are earned ; Miller v. Ratterman, 47 Ohio St.

141, 24 N. E. 496. Certificates of indebted-

ness to preferred stockholders, obligating pay-
ment of fixed dividends, earned or not, are
illegal; National Salt Ck>. v. Ingraham, 122
Fed. 40, 58 O. C. A. 356. Preferred stock is

in the nature of a debt and the interest be-

comes a debt as soon as there are profits;

Storrow v. Mfg. Ass'n, 87 Fed. 612, 31 C. O.

A. 139. If profits clearly warrant a dividend

the court will compel it; id.

As to a peculiar issue of deferred stock,

see 39 Leg. Int. 98 (S. C. Pa.). The term is

sometimes used in contra-distinction to pre-

ferred stock to indicate stock which receives

a dividend only after the payment of a divi-

dend on preferred stock.

"Special stock" is issued by corporations
in Massachusetts. It is limited to two-fifths

of the actual capital ; it is subject to redemp-
tion at a fixed time; the holder is entitled to

a half-yearly dividend, as upon a debt ; the
holders are not liable for the debts of the

company, and the general stockholders are

liable for all the debts until the special stock

is redeemed. See Cook, St. & Stockh. §§ 13,

276.

Interest bearing stock has been recognized

by the courts. The contract to pay interest

is lawful only when interest is to be paid out

of net earnings ; Miller v. R. Co., 40 Pa. 237,

80 Am. Dec. 570 ; Barnard v. R. Co., 89 Mass.
(7 Allen) 512; and in this view is merely a
species of preferred stock.

At common law, a corporation cannot pur-
chase shares of its own capital stock; 9 Ch.
App. 54; but such a purchase is held legal

and allowable; Douglas v. Daily News Co.,

160 111. App. 506; West v. Grocery Co., 100

la. 488, 80 N. W. 555 ; Schaun v. Brandt, 116

Md. 560, 82 Atl. 551 ; Lindsay v. Co-operative

Ass'n, 186 Mass. 371, 71 N. E. 797 ; Cole v.

Realty Co., 169 Mich. 347, 135 N. W. 329;

U. S. Steel Corp. v. Hodge, 64 N. J. Eq. 807,

54 Atl. 1, 60 L. R. A. 742 ; Richards v. Ernst
Wiener Co., 207 N. Y. 59, 100 N. B. 592;

Blalock V. Mfg. Co., 110 N. C. 99, 14 S. B.

501; Sweeney v. Underwriters Co., 29 S. D.

576, 137 N. W. 379 ; San Antonio Hardware
Co. V. Sanger (Tex.) 151 S. W. 1104; Rogers

V. Sav. Ass'n, 30 Utah, 188, 83 Pac. 754. Na-

tional banks are prohibited from purchasing
shares of their own stock ; U. S. R. S. § 5201.

When a corporation buys shares of its own
stock, the capital stock is not reduced by that
amount, nor is the stock merged ; Ralston v.

.Bank, 112 Cal. 208, 44 Pac. 476. So long as

the corporation retains the ownership, the
stock is lifeless, without rights or powers,
but at any time the corporation may resus-

citate it by selling and transferring it to the
purchaser, and it may be sold at its market
value, and need not be held for its par value,

as is necessary in an original issue of stock

;

Belknap v. Adams, 49 .
La. Ann. 1350, 22

South. 382. As a general rule a corporation

has no implied power to purchase shares of

the capital stock of another corporation. A
railroad company unless expressly authorized

so to do, cannot purchase shares of stock in

another railroad company ; Central R. Co. v.

Collins, 40 Ga. 582.

See Dividends ; Voting Teust ; Ovbe-Isstte;

Stockholdee ; Cobpoeations ; Foundees'
Shares; Paetnees.

English Law. In reference to the invest-

ment of money, the term "stock" implies

those sums of money contributed towards
raising a fund whereby certain objects, as

of trade and commerce, may be effected. It

is also employed to denote the moneys ad-

vanced to government, which constitute a
part of the national debt, whereupon a cer-

tain amount of interest is payable. Since the

introduction of the system of borrowing upon
interminable annuities, the meaning of the

word "stock" has become gradually changed;

and, instead of signifying the security upon
which loans are advanced, it has for a long

time signified the principal of the loans them-
selves. In this latter sense we speak of the

sale, purchase, and transfer of stock ; Moz. &
W. See Cavanaugh, Money Securities.

Stock, in, England, signifies a number of

paid-up shares, so united that the owner may
subdivide it and transfer it in large or small

quantities, irrespective of the number and
par value of the shares ; Cook, St. & Stockh.

§ 12. Stock can only exist in the paid-up

state; L. R. 7 H. L. 717.

Debenture stock "is merely borrowed capi-

tal consolidated into one mass for the sake

of convenience. Instead of each lender hav-
ing a separate bond or mortgage, he has a
certificate entitling him to a certain sum, be-

ing part of one large loan." Lindl. Com-
panies 195. It has no connection with stock

as commonly used in this country. See Sim-

onson. Deb. & Deb. St.

D escents. A metaphorical expression which
designates in the genealogy of a family the

person from whom others are descended:

those persons who have so descended are call-

ed branches. See 1 Roper, Leg. 103 ; 2 Belt.

Suppl. Ves. 307; Beanch; Descent; Line;

Stiepes.

Farm Stock. See Fences; Running at
Large.
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STOCK ASSOCIATION. A joint stock

company (g. v.).

STOCK-BROKER. Relation of stock-bro-

ker and customer Is that of prlndpal and
agent, not that of debtor and creditor; In
re James Carothers & Co., 182 Fed. 501.

After the purchase of stock on margin by
a stock-broker for a customer, the relation

between them Is that of pledgor and pledgee

;

Liearock v. Paxson, 208 Pa. 602, 57 Atl. 1097

;

the title vests in the customer, subject to the

payment of advances and commissions, he
being a pledgee ; Le Marchant v. Moore, 150

N. Y. 209, 44 N. E. 770. Where the broker.

In such cases, rehypothecates the stock for

his own purpose, It is a conversion; Roth-

schild V. Allen, 90 App. Div. 233, 86 N. Y.

Supp. 42; see Talty v. Trust Co., 93 U. S.

321, 23 L. Ed. 886 ; German Sav. Bk. v. Ren-
shaw, 78 Md. 475, 28 Atl. 281; Cook, Corp.

1471.
See Stock Exchange.

STOCK CERTIFICATE. See Stock.

STOCK EXCHANGE. A building or room
In which stock-brokers meet to transact their

business of purchasing or selling stocks.

A voluntary association (usually unincor-

porated) of persons who for convenience in

the transaction of business vyith each other,

have associated themselves to provide a com-
mon place for the transaction of their busi-

ness. See Dos Passes, St. Brok. 14; Biddle,

St. Brok. 40, 43; Leech v. Harris, 2 Brewst.

(Pa.) 571; White v. Brownell, 2 Daly (N. Y.)

329. It Is usually not a corporation, and In

such case it Is not a partnership. In the ab-

sence of a statute Its real estate Is held by
all the members In the same way as partner-

ship real estate. At common law, all the
members had to be joined in a suit; Dicey,

Parties, 2d Am. ed. 148, 266 ; East Haddam
Cent. B. Church v. Ecclesiastical Soc, 44
Conn. 259 ; though actions have been sus-

tained against the exchange as a body

;

Leech v. Harris, 2 Brewst. (Pa.) 571 ; Appeal
of Moxey, 9 Wkly. Notes Cas. (Pa.) 441.

The members may make such reasonable
regulations for the government of the body
as they may think best ; see People v. Medi-
cal Soc, 24 Barb. (N. Y.) 570; such rules

bind the members assenting to them ; Corn
Exch. Ins. Co. v. Babcock, 4 Abb. Pr. (N. S.)

162; but their personal assent must appear;
Austin V. Searing, 16 N. Y. 112, 69 Am. Dec.
665 ; it may be inferred from circumstances,
as from their admissions and acting as mem-
bers; L. R. 5 Eq. 63; Palmyra v. Morton,
25 Mo. 593 ; and a member is bound by a
by-law passed during his membership, wheth-
er he votes for it or not ; MacDowell v. Ack-
ley, 8 Wkly. Notes Cas. (Pa.) 464. It Is said
that the courts will prevent the interference

with a meAber's rights in an unincorporated
association where the latter is acting under
a by-law which is unreasonable or contrary

to public policy: Dos Passos, St. Brok. 36;

White V. Brownell, 4 Abb. Pr. (N. S.) (N. Y.)

162 ; State v. Chamber of Commerce, 47 Wis.

670, 3 N. W. 760 ; but see People v. Board of

Trade, 80 111. 134.

Stoclc Exchange, Seat in. Members of a

stock exchange are entitled to \^hat is known
as a seat. Seats are held subject to the rules

of the exchange. They are a species of in-

coi-poreal property—^a personal, individual

right to exercise a certain calling in a certain

place, but without the attributes of descendi-

bility or assignability, which are characteris-

tic of other species of property; Dos Passos,

St. Brok. 87; Biddle, St. Brok. 50. There
has been much controversy as to whether a

seat can be reached by an execution.

It has been said: "1. In the disposition of

a seat or the proceeds thereof, the members
of the exchange will be preferred to outside

creditors. 2. The seat Is not the subject of

seizure and sale on attachment and execu-

tion. 3. The proceeds of the seat, in the

hands of the exchange, are capable of being

reached after members' claims have been sat-

isfied, to the same extent and in the same
manner as any other money or property of a

debtor. 4. A person owning a seat in the

exchange can be compelled, by proceedings

subsectuent to execution, or under the direc-

tion of a receiver, to sell his seat to a per-

son acceptable to the exchange, and devote
the proceeds to the satisfaction of his judg-
ment debts." Dos Passos, St Brok. 96. Sep
20 Alb. L. J. 414 ; Habenicht v. Lissak, 78 Cal.

351, 20 Pac. 874, 5 L. R. A. 713, 12 Am. St.

Rep. 63. In Sparhawk v. Yerkes, 142 U. S.

1, 12 Sup. Ct. 104, 35 L. Ed. 915, it was held
that a seat in a stock exchange is property,

and passes to assignees in bankruptcy subject

to the rules of the stock board. See Powell v.

Waldron, 89 N. Y. 328, 42 Am. Rep. 301 ; Bel-

ton V. Hatch, 109 N. Y. 593, 17 N. B. 225, 4
Am. St. Rep. 495 ; Weaver v. Fisher, 110 in.

146!

A seat on the stock exchange Is property
and can be pledged ; Nashua Sav. Bk. v. Ab-
bott, 181 Mass. 581, 63 N. E. 1058, 92 Am. St.

Rep. 430. It is property, though incumbered
with conditions when purchased; Hyde v.

Woods, 94 tJ. S. 523, 24 L. Ed. 264. But it is

held in Pennsylvania that a seat on the ex-

change was not property subject to execution
in any form; Pancoast v. Gowen, 93 Pa. 66;

at least, not until the owner's debts due mem-
bers of the board are paid; Pancoast v.

Houston, 5 Wkly. Notes Cas. (Pa.) 36; that
it is personal and cannot be transferred with-
out the approval of the board; Shoemaker
V. Produce Exchange, 15 Phila. (Pa.) 103.

Stock exchange rules usually, provide that
seats are liable first to pay the members'
debts to a feUow-member, or a firm of which
the latter is a member ; and also for arbitra-

tion committees to settle differences between
members; Cochran v. Adams, 180 Pa. 289,
36 Atl. 854.
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In the absence of any specific provision
therefor, the expulsion of a member of the
St. Louis stock exchange for fraud can not be
considered as forfeiting to the exchange his

property rights in his seat, and the proceeds,

after paying any claims of the exchange or lis

members belong to the expelled member; In
re Gaylord, 111 Fed. 71T.

A regular register of all the transactions

is kept by an officer of the association, and
questions arising between the members are

generally decided by an arbitration commit-
tee. The official record of sales is the best

evidence of the price of any, stock on any par-

ticular day. The stocks dealt in at the ses-

sions of the board are those which are placed

on the list by a regular vote of the associa-

tion ; and when it is proposed to add a stock

to the list, a committee is appointed to ex-

amine into the matter, and the board is gen-

erally guided by the report of such commit-
tee.

A Missouri statute made it unlawful to

keep in the state any office, store or other
place for buying and selling stocks or com-
modities on margin or otherwise when not
actually paid for or delivered at the time
of the sale, without making a record of the

transaction, and a memorandum stamped
vyith a stamp issued by the state for the pur-

pose. The act was held constitutional; Brod-
nax V. Missouri, 219 U. S. 287, 31 Sup. Ct.

238, 55 L. Ed. 219.

Where the tribunal provided by a board of

trade for disciplining members expels a mem-
ber in accordance with its own rules, the

merits of the judgment thus . rendered will

not be inquired into collaterally ; Nelson v.

Board of Trade, 58 111.- App. 399. The only

question for the court to determine in pro-

ceedings to compel a stock exchange to re-

Instate an expelled member is as to the reg-

ularity of the proceedings ; People v. Prod-

uce Exchange, 149 N. Y. 401, 44 N. E. 84.

See "Stock Exchange from Within," by W.
C. Van Antwerp. As to methods on the Lon-
don Stock Exchange, see Quarterly Rev. July,

1912. See Brodhurst, Law & Pr. of Stock

Exchange (London); Margin; Futubes.

STOCK-JOBBER. A dealer in stock; one
who buys and sells stock on his own account

on speculation.

STOCK NOTES. This term has no techni-

cal meaning and may as well apply to a note

given on the sale of stock which the bank

had purchased or taken in the payment of

doubtful debts as to a note given on ac-

count of an original subscription to stock.

Dunlap V. Smith, 12 111. 402.

STO-CK ORDER. The order in chancery

to prevent drawing out a fund in court to

the prejudice of an assignee or lienholder.

STOCK YARDS. The business of stock

yards is not of itself interstate commerce,

within the meaning of the Sherman Act;

Hopkins v. U. S., 171 U. S. 578, 19 Sup. Ct.

40, 43 L. Ed. 290. But in U. S. v. Stock YarJ
Co., 226 XJ. S. 286, 33 Sup. Ct. 83, 57 L. Ed.

226, It was held that a stock yard was sub-

ject to the Act to Regulate Commerce and
must conform to its requirements as to filing

tariffs and desist from unlawful discrimina-

tions. That act, as amended, extends to all

terminal facilities. The fart that a rarticut

lar stock yard extends over the boundary
line between two states does not make the

business interstate commerce ; Cotting v.

Stock Yards Co., 183 U. S..^9, 22 Sup. Ct 30,

46 L. Ed. 92.

Live stock shipped from various states to

the yards of a stock yards association in an-

other state by the solidtation and procure-

ment of the members thereof, to be there sold

or to be reshipped to otller states if the mar-
ket should be unsatisfactory, does not cease

to be a subject of interstate commerce as soon
as it reaches such yards and is there unload-

ed, nor until it has been further acted upon
so as to become mingled with the mass of

property in the state ; Hopkins v. U. S., 171

U. S. 578, 19 Sup. Ct. 40, 43 L. Ed. 290.

A stock yards company maintaining tracks

connecting with the tracks of railroad com-

panies, and which by its own locomotives and
servants transports cars containing inter-

state shipments to and from the tracks of the

railroad companies, is held to be a common
carrier engaged in interstate commerce,
though it collects compensation only from
the railroad companies and is paid under a

contract between it and them; Union Stock

Yards Co. of Omaha v. U. S., 169 Fed. 404, 94

0. C. A. 626.

The business of stock yards is of such a

public nature as to justify a state legislature

in imposing rules and regulations for its

government; Cotting v. Stock Yards, 183 U.

S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92.

Where, in an action against a stock yards

company to recover for overcharges on live

stock, the answer fails to show that the stat-

utory rates will not be a reasonable return

on the money invested in the property devot-

ed to such use, they are not so palpably un-

reasonable and unjust as applied to the de-

fendant stock yards company as to atrount

to a taking of property without just compen-

sation ; RatcUff v. Stock Yards Co., 74 Kan.

1, 86 Pac. 150, 6 L. R. A. (N. S.) 831, 118 Am.

St. Rep. 29S, 10 Ann. Cas. 1016.

On an Issue as to whether railroad stock

yards are a nuisance, evidence that there is

no other reasonably convenient and practi-

cable location is admissible; Dolan v. R. Co.,

118 Wis. 362, 95 N. W. 385.

STOCKHOLDER. One who has property

interests in the assets of a corporation and

who is entitled to take part in its control

and receive Its dividends. Beal v. Bank, 67

Fed. 816, 15 C. C. A. 128. The word includes

all members having a direct financial interest
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in the business of the corporation with pow-
er to participate in the profits and in the con-

duct of its affairs, though they hold no
shares ; Kimball v. Davis, 52 Mo. App. 194.

The government may be a stockholder, and
when it assumes this relation, It divests it-

self to that extent of its sovereign character

;

the same is true of a state; Field, Corp. § 02;

and of a municipal corporation, if it has
legislative power ; id.

One person can hold all the capital stock;

Rhawn v. Furnace Co., 201 Pa. 637, 51 Atl.

360. Stockholders are not trustees for each
other, and one may vote on any measure,
though he has an interest adverse to the

company; Blinn v. Gillett, 208 111. 4T3, 70 N.

k 704, 100 Am. St. Rep. 234; WindmuUer v.

Distributing Co., 115 Fed. 748.

They are conclusively presumed to be

citizens of the state which created the cor-

poration; Thomas v. Board, 195 TJ. S. 207,

25 Sup. Ct. 24, 49 L. Ed. 160. This presump-
tion does not preclude them from asserting

their actual citizenship to sustain the juris-

diction of a federal court in a suit brought by
them as stockholders; Doctor v. Harrington,

196 U. S. 579, 25 Sup. Ct. 355, 49 L. Ed. 606.

At common law the members of a corpora-

tion are not liable for the debts of a corpora-

tion; Liverpool Ins. Co. v. Massachusetts,

10 Wall. (U. S.) 575, 19 L. Ed. 1029 ; French
V. Teschemaker, 24 Cal. 540; Thomp. Liab.

of Stockh. § 4; nor liable on their subscrip-

tions, it is said, until the full capital stock

is subscribed; Denny Hotel Co. v. Schram,
6 Wash. 134, 32.Pac. 1002, 36 Am. St. Rep.
130. After shares are legally full paid, no
further payments can be required; Gray v.

Coflin, 63 Mass. (9 Gush.) 192; French v.

Teschemaker, 24 Cal. 540; unless provided by
Statute, as is done to a certain extent in

some states. The holders of full-paid stock

in an insolvent national bank are liable to

creditors for a further assessment to the

extent of the par value of the stock. There
is also legislation that shareholders shall be
personally liable to all wage-earners. By
subscribing to stock in a foreign corporation,

the subscriber subjects himself to the law of

the foreign country in respect to the powers
and obligations of such corporation; Nashua
Sav. Bk; V. Agency Co., 189 U. S. 221, 23
Sup. Ct. 517, 47 L. Ed. 782.

The legislature cannot, after the purchase
of stock, impose any additional liability un-

less it has reserved the power to alter the

charter. Statutes have been passed in many
states by which stockholders are liable under
certain circumstances. The statutes are too

various to be treated here. They may be
liable in equity when they have assets of the

corporation which they ought not to retain.

So they may be liable when they have sub-

scribed to the capital stock of the corporation

which they have not paid in. The capital

stock in such cases is said to be a trust fund

for the benefit of creditors ; Sanger v. Upton,

91 U. S. 56, 23 L. Ed. 220. The cases in

which this doctrine has most frequently been

applied have arisen out of suits brought to

compel stockholders to pay the amounts un-

paid upon their stock subscriptions.

The original holder of stock in a corpora-

tion is liable for unpaid instalments of stock

without an express promise to pay, and a

contract between him and the corporation or

its agent limiting his liability is void as

to creditors or the assignee in bankruptcy of

the corporation. Representations made to

the stockholder by an agent of the corpora-

tion as to the non-assessability of stock be-

yond a certain per cent, of its par value, con-

stitute no defence to an action against the

stockholder to enforce payment of the amount
subscribed. The legal effect of the word
"non-assessable" in the certificate is at most
a stipulation against further assessments aft-

ter the face value of the stock is paid ; Upton
V. Tribilcock, 91 U. S. 45, 23 L. Ed. 203.

The transferee of stock, when the transfer

was duly registered, is liable in the same way
upon an implied promise; Webster v. Upton,
91 U. S. 65, 23 L. Ed. 384. So where the

holder of shares had procured a transfer to

his name, he was held liable for unpaid. in-

stalments, though he held the stock only as

collateral security for debts due him by the

transferror of the stock; Pullman v. Upton,
96 U. S. 328, 24 L. Ed. 818. Where certifi-

cates of stock had on their face a condition

that the residue of eighty per cent, unpaid
to the stock was to be paid on the call of the
directors, when ordered by a vote of a ma-
jority of the stockholders, it was held that

the absence of a call was no defence to an
action for the residue by an assignee of the
corporation in bankruptcy; Upton v. Hans-
brough, 3 Biss. 417, Fed. Cas. No. 16,801.

Agreements of members among themselves
that stock shall be considered as "fully paid"
are invalid; L. R. 15 Eq. 407. A corporation
may, however, take in payment of its shares
any property which it may lawfully purchase;
Thomps. Liab. of Stockh. § 134; Moraw. Priv.

Corp. 425; and stock Issued therefor as full

paid will be so considered; Foreman v. Bige-
low, 4 Cliff. 508, Fed. Cas. No. 4,934.

A call by the proper authorities is ordi-

narily held to be necessary to fix the UabiUty
of a stockholder for unpaid instalments;
Grosse Isle Hotel Co. v. I'Anson's Ex'rs, 43
N. J. L. 442; Spangler v. R. Co., 21 111. 276;

L. R. 1 Ch. App. 535; but it is held that a
suit may be brought without a call; Phcenix
Warehousing Co. v. Badger, 67 N. Y. 300;

and when a receiv^er has been appointed the

call is made by a decree of the court;

Scovill V. Thayer, 105 V. S. 143, 26 L. Ed. 968.

The United States courts formerly looked
upon the capital stock as a trust fund for the
benefit of corporate creditors; Sawyer v.

Hoag, 17 Wall. (U. S.) 610, 620, 21 L. Ed. 731.

In Clark v. Bever, 139 U. S. 96, 11 Sup. Ct.

468, 35 L. Ed. 88, it was said, quoting from
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iSawyer v, Hoag, that the capital stock of a
corporation is a trust fund -only sub modo.
In Holllns v. Iron Co., 150 U. S. 371, 14 Sup.
Ct. 127, 37 li. Ed. 1113, the expression "trust
fund" was qualified by a statement that it

had not been intended "to convey the idea
that there was any direct and express trust

attached to the property." In Gottlieb v.

Miller, 154 111. 44, 39 N. B. 992, it was called

a gM(Mi-trust fund, and Pomeroy [Eq. Jur.

1046] says that such assets do not in any
true sense constitute a trust and are called

so only through analogy or metaphor.
In an article in 34 Am. L. Reg. 448 [1895],

George Wharton Pepper strongly objects to

the expression "trust fund" and considers

that the trust theory is untenable. He quotes

Mr. Justice Bradley in Graham v. R. Co.,

102 U. S. 148, 26 L. Ed. 106, where he says

that the, conception is at war with notions

which we derive from English law with re-

gard to the nature of corporate bodies.

The same writer Is of the opinion that the

expression "trust fund" is one which is ap-

plied by American courts to the judicial

recognition of the demand of the commercial
woTld, which Is in substance that the liability

of a stockholder shall be unlimited up to the

par value of his shares and he shall not be

entitled to any legal principle which would
entitle him to advantage against corporate

creditors.

The trust fund doctrine as to the assets

of an insolvent corporation appears to have
been first announced by Judge Story in Wood
v..Dummer, 3 Mas. 308, Fed. Cas. No. 17,944.

The more recent decisions eliminate any trust

feature from the capital stock ; McDonald v.

Williams, 174 U. S. 397, 401, 19 Sup. Ct. 743,

43 L. Ed. 1022 ; Milliken v. Caniso, 205 N. Y.

559, 98 N. E. 493. It was repudiated in

Henderson v. Trust Co., 143 Ind. 561, 40 N. E.

516; O'Bear Jewelry Co. v. Volfer, 196 Ala.

205, 17 South. 525, 28 D. R. Aj 707, 54 Am.
St. Rep. 31, but Judge Thompson considers

it "the only doctrine worthy of respect"; 5

Thomp. Corp. § 5115.

A Kansas statute gives a creditor of a

corporation certain remedies against a stock-

holder, and gives such stockholders certain

rights against other stockholders. Among
other rights of the creditor was that of suing

an individual stockholder wherever he could

be found to an amount equal to the amount
of stock owned by him. Where such an ac-

tion was brought in Illinois, it was held

that the courts of that state could not take

jurisdiction of a question arising as to the

respective relations of creditors and stock-

holders of a corporation of another state,

where a special remedy is provided by stat-

ute, before there is a determination by the

courts of such state of the just proportion

of the corporate indebtedness to be borae by

solvent stockholders of such corporation;

Ttittle V. BanU, 161 111. 497, 44 N. E. 984, 34

Ij. R. a. 750 ; and in New York, in a similar

action. It was said the purpose of the Kansas
law cannot be carried out except by a pro-
ceeding in equity for an accounting to which
all stockholders are parties; Marshall v.

Sherman, 148 N. Y. 9, 42 N. E. 419, 34 L. R.
A. 757, 51 Am. St. Rep. 654; that a remedy
under a foreign law where it is perfectly
apparent that complete justice cannot be
done, and where it is plain that an equitable

result can be accomplished only by the courts
of the jurisdiction where the corporation was
created, could not be enforced in the New
York courts ; Marshall v. Sherman, 148 N. Y.

9, 42 N. E. 419, 34 L. R. A. 757, 51 Am. St.

Rep. 654.

In Pennsylvania the questions were con-

sidered whether the courts of that state

would enforce the statutory liability under
the laws of Kansas, and, if so, whether
against separate stockholders or only in the
form established by Pennsylvania practice
in similar cases ; Cushing v. Perot, 175 Pa.

66, 34 Atl. 447, 34 L. R. A. 737, 52 Am. St.

Rep. 835, but the case was decided on other

grounds. In the supreme court of the United
States the liability imposed on the stock-

holders under this statute was held con-

tractual in its nature, though statutory in its

origin, and that an action could b^ main-
tained in any court of competent jurisdic-

tion; Whitman v. Bank, 176 U. S. 559, 20
Sup. Ct. 477, 44 L. Ed. 587, and to the same
effect; Ferguson v. Sherman, 116 Cal. 169,

47 Pac. 1023, 37 L. R. A. 622; Hancock Nat.
Bk. V. Ellis, 166 Mass. 414, 44 N. B. 349, 55
Am. St. Rep. 414; Howell v. A, Manglesdorf
& Co., 33 BJan. 194, 5 Pac. 759.

A holder of stock in trust is subject to as-

sessment; Davis V. Baptist Soc, 44 Conn.

582, Fed. Cas. No. 3,633; L. R. 9 Bq. 175,

363 (but the cestui que trust is not; id.;

even if he is a trustee o% the corporation

itself; U. S. Trust Co. v. Ins, Co., 18 N. Y.

226; AUibone v. Hager, 46 Pa. 48. As to

national bank stock, see National Banks.
It Is held that a cestui que trust is bound to

indemnify his trustee ; Ij. R. 18 Eq. 16.

The remedy against stockholders may be in

some states by garnishment under the judg-

ment against the company; but more com-
monly it is by bill la equity and a receiver.

It is held that the remedy of a creditor

against a stockholder is in equity alone;

Smith V. Huckabee, 53 Ala. 191; Terry v.

Little, 101 U. S. 216, 25 L. Ed. 864. In equity

the court decrees a call and the receiver

collects the amount. The court may decree

payment in full, leaving the stockholders to

seek contribution among themselves; Cook,

St. & Stockh. § 211.

In an action to enforce the payment of

an assessment on unpaid stock, on behalf of

creditors, a stockholder cannot set off a
claim against the corporation; Handley v.

Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L.

Ed. 227; L. R. 1 Ch. 528; Thebus v. Smiley,
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110 III. 316; otherwise, if the corporation
itself sues ; D. R. 19 Eq. 449. In New York
there is a right of set-ofE at law against a
corporation creditor, but not in equity;
Christensen v. Colby, 43 Hun (N. Y.) 362.

A subscriber cannot set up against an
action for calls that the corporation was
not lawfully organized, if he is a director

and was one of the original incorporators;
United Growers Co. v. -Eisner, 22 App. Dlv.
1, 47 N. Y. Supp. 906.

The better opinion is said to be that the

statute of limitation begins to run only
when a call has been made and payment
thereunder is due; Cook, St & Stockh. §

195; or from the order of court making the
assessment; Glenn v. Marbury, 145 U. S.

507, 12 Sup. Ct. 914, 36 L. Ed. 790. It is

held to run from the date of an assignment
for creditors by the company ; Franklin Sav.
Bk. V. Bridges (Pa.) 8 Atl. 611 ; and in Great
Western Tel. Co. v. Purdy, 83 la. 430, 50 N. W.
45, when the subscription is made; so also
Williams v. Meyer, 41 Hun (N. Y.) 545;
though where a creditor sues it does not run
till he secures judgment; Christensen v.

Quintard, 36 Hun (N. Y.) 334.

Statutes in various states provide for a
forfeiture of stock for non-payment of sub-
scriptions, and a sale. This right does ijot

exist without a statute; nor can It be cre-
ated by a mere by-law ; but it may be by
the consent of the stockholder if expressed
on the face of his certificate; Cook, St. &
Stockh. § 122; the remedy by forfeiture,
when given, is In addition to the ordinary
common-law remedies; id. § 124.

See Thomp. Liab. of Stockh.; McCarthy v.
Lavasche, 89 III. 270, 31 Am. Rep. 88; 15 Am.
h. Reg. N. S. 648.

In order to constitute one a shareholder. It
is not necessary that a certificate should have
been issued to him; Beckett v. Houston, 32
Ind. 393; Schaeffer v. Ins. Co., 46 Mo. 248.
The right to vote on his stock Is a property

right, in which he will be protected as against
the doubtful claim of another to such stock;
Lucas V. MiUiken, 139 Fed. 816; Talbot J.
Taylor & Co. v. Southern Pac. Co., 122 Fed.
147.

Where a director is required to be the hold-
er of a certain number of shares as a qualifi-

cation, he is presumed, on winding up, to
have been the holder of that number of shares;
11892] 2 Ch. 158.
, 'It4s said that a stockholder may deal with
his company at arm's length as a stranger
might; Russell v. Gas Co., 184 Pa. 102, 39
Atl. 21. See PBErEEENCE.
The rights of a stockholder are to attend

stockholders' meetings, to participate in the
profits of the business, and to require that
the corporate property and funds shall not be
diverted from their original purposes, and if

the company becomes insolvent, to have its

property applied to the payment of its debits.

For the invasion of these rights by the offi-

cers of a company, a stockholder may sue at

law or in equity, according to the nature of

the case. All remedies for injury to the prop-

erty or rights of such a corporate body must
be prosecuted in the name of the company;
all demands against the company must be
prosecuted against it by name. But where
the officers and managers of a company, by
fraud and collusion with third persons, are

sacrificing, or are about to betray or sacrifice,

the interests of the corporation, a stockholder

may, for such breaches of trust and conspira-

'

cy, call the guilty parties to an account in a
court of equity; Forbes v. R. Co., 2 Woods
323, Fed. Cas. No. 4,926, per Bradley, J.

Wherever a cause of action exists primari-

ly in behalf of the corporation against di-

rectors, officers and others for wrongful deal-

ing with corporate property, or wrongful ex-

ercise of corporate franchises, so that the
remedy should regularly' be obtained through
a suit by and in the name of the corporation,

and the corporation, either actually or virtu-

ally refuses to institute or prosecute such a
suit, then, in order to prevent a failure of
justice, an action may be brought and main-
tained by a stockholder or stockholders, ei-

ther individually or suing on behalf of them-
selves and all others similarly situated,

against the wrongdoing directors, officers, and
other persons; but it is absolutely indispens-

able that the corporation itself should be
joined as a party, usually as a co-defendant.

The rationale of this rule should not be mis-
appreh,ended. The stockholder does not bring
such a suit because Ms rights have been di-

rectly violated or because the action is his,

or because he is entitled to the relief soTjght;

he is permitted to sue in this manner siinply

in order to set in motion the judicial rna-

ehinery of the court. The stockholder, either

individvially, or as the representative of the
class, may commence the suit and may prose-
cute it to judgment; but in every other re-

spect, the action is the ordinary one brought
by the corporation. It is maintained directly

for the benefit of the corporation and the final

relief, when, obtained, belongs to the corpora-
tion, and not to the stockholder-plaintiff.

The corporation is, therefore, an indispens-
ably necessary party, not simply oh the gen-
eral principles of equity pleading, in order
that it may be found by the decree; but in
order that the relief, when granted, may be
awarded to it, as a party to the record by
the decree; 3 Pom. Eq. Jur. § 1095. It is

said this view completely answers the objec-

tions which are sometimes i-aised in suits of
this class that the plaintifC has no interest in
the subject matter of the controversy nor in
the relief. In fact the plaintiff has no direct
interest; the defendant corporation, alone,
has any direct interest; the plaintiff is per-
mitted, notwithstanding his want of interest,

to maintain the action solely to prevent an
otherwise complete' failure of justice; Slat-
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tery v. Transp. Co., 91 Mo. 217, 4 S. W. 79, 60
Am. Rep. 245; Estate of Setter v. Mowe, 182
111. 351, 55 N. E. 526; Grant v. Mountain Co.,

93 Tenn. 700, 28 S. W. 90, 27 L. R. A. 98;
Graham v. Mach. Works, 138 Iowa, 456, 114
N. W. 619, 15 L. R. A. (N. S.) 729.

In Dodge v. Woolsey, 18 How. (U. S.) 331,

15 L. Ed. 401, the right of a stockholder to

bring a suit was said to be founded on a
right of action existing in the corporation it-

self as the appropriate plaintiff and must be
based upon, some injurious action or threat-

ened action upon the part of the corporation

or the stockholders, destructive of the cor-

poration or the rights of stockholders. A
stockholder cannot sue except on a refusal to

sue on the part of the corporation. This was
said to "be the leading case on the subject;

Hawes v. Oakland, 104 U. S. 450, 26 L. Ed.

827, which followed Dodge v. Woolsey, and at

the same term of the court rule 94 of the su-

preme court equity rules was promulgated,

embodying substantially the language of the

opinion of the court in Hawes v. Oakland. It

provides that every bill brought by a stock-

holder against a corporation and other par-

ties, founded on rights which may be proper-

ly asserted by the corporation, must be veri-

fied by oath and must contain an allegation

that the plaintiff was a shareholder at the

time of the transaction of which he com-

plains, or that his share had devolved on him
since by operation of law, and that the suit

is not a collusive one to confer upon courts of

the United States jurisdiction of a case of

which it would not otherwise have cogniz-

ance, it must also set forth with particulari-

ty the efforts of the plaintiff to secure such

action as he desires on the part of the direc-

tors and, if necessary, of the shareholders, and

the cause of his failure to secure such action.

See, also, Detroit v. Dean, 106 U. S. 537, 1

Sup. Ct. 500, 27 L. Ed. 300 ; Taylor v. Holmes,

127 U. S. 489, 8 Sup. Ct. 1192, 32 L. Ed. 179

;

Porter v. Sabin, 149 U. S. 473, 13 Sup. Ct.

1008, 37 L. Ed. 815, where it is held that the

corporation is a necessary party.

The complaining stockholder is entitled to

his costs from the corporation; 2 Spell. Pr.

Corp. 643.

A single stockholder can enjoin the use of

the funds of the corporation in a project not

authorized by charier or certificate when he

became a shareholder; Stevens v. R. Co., 29

Vt. 545 ; this is protection to minority share-

holders, but it at times becomes inconven-

ient, hence it is generally provided by statute

or in the articles of incorporation that a

change in the. specified objects can be made
by a certain number.

A stockholder has the right to prevent the

sale or lease of all the corporate assets, when
the corporation is in financial diflOiculty, for

he has the right that the enterprise shall not

be unnecessarily abandoned just as much as

enlarged; Elyton Land Co; v. Dowdell, 113.

Ala. 177, 20 South. 981, 59 Am. St. Rep.
105; but where the corporation is in an em-
barrassed financial condition, then the direc-

tors may lease or sell the assets if the same
is done properly and ratified by the majority
shareholders ; Bartholomew v. Rubber Co., 69
Conn. 521, 38 Atl. 45, 61 Am. St. Rep. 57.

The court will not inquire into the stock-

holder's motive for bringing his bill against

the corporation unless the same is admitted

to be bad; L. R, 2 Ch. App. 459; but

the suit must be brought on his own behalf
and not as suing for some one else ; Forrest

V. Manchester Ry. Co., 4 De G., F. & J. 125

;

but it is held, where a share of stock is in the

hands of a bona fide purchaser, he shall not

be subject to any personal exception that was
binding on his transferror; Parsons v. Jo-

seph, 92 Ala. 403, 8 South. 788.

Where a corporation issues stock at an
over-valuation for property to promoters who
were the only existing shareholders, the sub-

sequent shareholders, buying such stock, can-

not sue through the corporation such promot-
ers, since a corporation should not be allowed

to disregard its assent previously given, and
hence there is no wrong done to the corpora-

tion ; Old Dominion Copper M & S. Co. v.

Lewisohn, 210 V. S. 206, 28 Sup. Ct. 634, 52

L. Ed. 1025; contra; Old Dominion Coriper

Co. V. Bigelow, 188 Ma'ss. 315, 74 N. E. 653,

108 Am. St. Rep. 479.

Six distinct classes of creditors' bills

against .stockholders: 1. He may have sub-

scribed for stock to be paid for in money,
and by the terms of his subscription no call

has to be made to render him liable, or the

call has already been made ; Hadden v. Spad-

er, 20 Johns. (N. Y.) 554. (2) Under the same
contract of subscription, a call has to be

made before the stockholder will be liable to

pay; Hatch v. Dana, 101 U. S. 205, 25 L. Ed.

885. (3) The corporation has agreed that the

stock issued to the stockholder for money, at

less than par, shall be considered as fully

paid ; Coffin v. Ransdell, 110 Ind. 417, 11 N.

E. 20 ; or the corporation has issued its stock

as fully paid for property conveyed to it in

lieu of money; Bank of Ft. Madison v. Alden,

129 U. S. 372, 9 Sup. Ct. 332, 32 L. Ed. 725.

(4) The corporation has issued its stock as

fully paid for property conveyed to it in lieu

of money, (a) such property being grossly

over-valued by the corporation, or (b) being

materially over-valued, but the corporation

acting in good faith, and in the exercise of

its best judgment, or (c) the difference be-

tween the valuation assigned and the true

value being imniaterial. This class of cases

sometimes involves statutory and constitu-

tional provisions against "watered" stock,

giving rise to further distinctions; Hastings

Malting Co. v. Brewing Co., 63 Minn. 28, 67,

8 N. W. 652; Bank of Ft. Madison v. Ald-

en, 129 U. S. 372, 9 Sup. Ct. 332, 32 L. Ed.

725 ; Bickley v. Schlag, 46 N. J. Eq. 533, 20

Atl. 250; Van Cleve v. Berkey, 143 Mo. 109,
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44 S. W. 743, 42 L. R. A. 593 ; American Tube
& Iron Co. V. Gas Co., 165 Pa. 489, 30 Atl. 940.

(5) Where the corporation has conveyed the

assets representing its capital to stockhold-

ers or others in fraud of creditors ; Christen-

sen V. Eno, 106 N. Y. 97, 12 N. E. 648, 60 Am.
Rep. 429. (6) The corporation having been
dissolved, the directors or trustees in liquida-

tion h-ne had the duties of trustees impcseJ
on them ly statute ; Jacobs v. Sugar Co., 130

Fed. 5fc9; Wilkinson v. Bertock, 111 Ga. 187,

36 S. E. 62.S.

Corporate creditor's suit to enforce pay-

ment of unpaid subscriptions can be properly

brought only after a judgment at law has
been obtained against the corporation, and
an execution returned unsatisfied; Terry v.

Anderson, 95 U. S. 628, 636, 24 L. Ed. 365;
Wetherbee v. Baker, 35 N. J. Eq. 501; Cut-
right V. Stanford, 81 111. 240; Albright v. R.

Co., 8 N. M. 422, 46 Pac. 448. The remedy
against the corporation need not first be exT

hausted, where the corporation is bankrupt,
notoriously insolvent, or has been formally
dissolved; Fourth Nat. Bk. v. Francklyn, 120

U. S. 747, 7 Sup. Ct. 757, 30 L. Ed. 825 ; Fire-

stone T. & R. Co. V. Agueir, 194 N. Y. 165,

86 N. E. 1116. 24 L. R. A. (N. S.) 628, 16 Ann.
Cas. 1150; May v. Charlouis, 195 N. Y. 607,

89 N. E. 1105; Latimer v. Bank, 102 Iowa,
162, 71 N. W. 225.

Where a charter in one state authorized a
.corporation to do business in another, state,

it may become liable to the laws of the lat-

ter state making stockholders liable for the
corporate debts, although contrary to the

charter exempting them therefrom ; Thomas
V. Matthiesseu, 232 U. S. 221, 34 Sup. Ct. 312,

58 L. Ed. .

It has been held that if a corporation has
iwwer to reduce its capital stock, it may do
so by purchasing a portion of its own shares

;

State V. Smith, 48 Vt. 266;, City Bank of

Columbus V. Bruce, 17 N. Y. 507 ; contra,

C"urrier v. State Co., 56 N. H. 262; but it is

•held to be ultra vires for a corporation to

dispose of any part of its property other
than its surplus or net profits, in the pur-
chase of shares of its own stock; Hamor v.

Engineering Co., 84 Fed. 393. A corporation
cannot buy its own stock if the rights of

creditors are thereby prejudiced ; Clapp v.

Peterson, 104 111. 26; but apart from the
rights of creditors, it is held in some states

that such a transaction is lawful ; Blalock v.

Mfg. Co., 110 N. C. 99, 14 S. B. 501; First

Nat. Bk. V. Flour Mills Co., 39 Fed. 89 ; Chi-

cago, P. & S. W. R. Co. v. Marseilles, 84 111.

145. Accepting its own stock in payment of

land sold by it is not necessarily invalid

;

Thompson v. Moxey, 47 N. J. Eq. 538, 20 Atl.

854; where the company is perfectly solvent;

Fraser v. Ritchie, 8 111. App. 554. In England
it is held that a corporation cannot purchase
its own shares ; 12 App. Cas. 409 ; and a
stockholder may enjoin such purchase; L. R.

4 Ch. Div. 327.

A shareholder has a common la-w right, for

proper purposes and under reasonable regu-

lations as to time and place, to inspect the

books of a corporation of which he is a mem-
ber ; it should not be granted for speculative

or improper purposes; and it should not be
denied when asked for legitimate purposes.

A state court has authority to enforce the

right; Guthrie v. Harkness, 199 U. S. 148,

26 Sup. Ct. 4, 50 L. Ed. 130, 4 Ann. Cas. 433

(a national bank). The right rests upon the

proposition that those in charge are merely
the agents of the stockholders ; Cincinnati

Volksblatt Co. v. HofCmeister, 62 Ohio St.

189, 56 N. E. 1033, 48 L. R. A. 732, 78 Am. St.

Rep. 707. The common law right of a stock-

holder to inspect the books of his corporation

Is not an absolute one, but one depending up-

on his motive in seeking the inspection; Var-
ney v. Baker, 194 Mass. 239, 80 N. E. 524, 10
Ann. Cas. 989. A distinction is made between
the right to inspect the books in general and
the by-laws; In re Coats, 75 App. Div. 567,

78 N. Y. Supp. 429, where it was said that
an application to examine the by-laws rested

upon a different footing than an application

for an inspection of the books and papers in

general ; that the by-laws constituted a part
of the contract between the stockholder and
the corporation and were binding upon both.

A distinction has also been made between the
right of a director to inspect the books of a
corporation and the right of a stockholder to

do so; People v. Paper Bag Co., 103 App.
Div.. 208, 92 N. Y. Supp. 1084. A corporation
cannot deprive its stockholder of the right to
inspect its books for the protection, of his in-
terests by ottering to purchase his stock at a
price fixed by it ; Kuhbach v. Cut Glass Co.,
220 Pa. 427, 69. Atl. 981, 20 L. R. A. (N. S.)

185 ; nor by offering to furnish him .-ibstracts

of them or to permit an inspection by an ex-
pert to De selected by it and him ; id. ; that
the stockholder is also a stockholder in a
rival company is not sufficient to deprive him
of the right to examine its books; id.

The right to inspect the general books of a
corporation is said to be a common law right
the enforcement of which is discretionary
with the court; Woodworth v. Bank, 154
Mich. 459, 117 N. W. 893, 118 N. W. 581. The
right to inspect stock or transfer books is a
statutory right the enforcement of which in a
case within the terms of the statute is man-
datory; People V. Bank, 105 App. Div. 4U9,
94 N. Y. Supp. 173 ; People v. Mines Co., 122
App. Div. 617, 107 N. Y. fupp. 188.

Where there was nothing in the record to

show that the purpose for which an inspec-

tion was sought was unlawful or ulterior,

and the stockholder in his written demand
swore that his purpose was not inimicable to

the corporation, in the absence of some sub-

stantial evidence on the question, the court

said it would not be justified in ignoring the

mandatory direction of the statute ; AUhouse
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V. Glroux, 56 Misc. Rep. 509, 107 N. Y. Supp.
191.

The right given by statute may be exercis-

ed by an agent or attorney of the stockhold-

er; Clawson v. Clayton, 33 Utah. 266, 93
Pac. 729 ; he may not, in the exercise of his

right to have assistance, unduly interfere

with the ordinary affairs of the compa-
ny. Varney v. Baker, 194 Mass. 239, 80

N. E5. 524, 10 Ann. Gas. 989. His right

to inspection carries with it the right to

make such extracts from the books as he

reciuires; People v. Bank, 105 App. Div.

409, 94 N. Y. Supp. 173. He is not en-

titled to exercise the statutory right' until

he has had the transfer of stock to him en^

tered upon the books of the company; But-

terfly-Terrible G. Min. Co. V. Brind, 41 Colo.

29, 91 Pac. 1101; a stockholder's common law
right of Inspection is not affected by a stat-

ute conferring upon him a limited right;

State V. Mfg. Co., 129 Mo. App. 206, 107 S. W.
1112.

A stockholder is not entitled to inspect the

books of his corporation in order to asceir-

tain whether a certain person against whom
he has a claim by virtue of legal proceedings

in a different state owns or has recently

transferred shares of stock in the company;
State V. Biscuit Co., 69 N. J. L. 198, 5* Atl.

241.

That the stockholder is a member of a

company engaged in a competing business is

not a ground for refusing his right to in-

spect the books ; Hodder v. Hogg Co.,. 223

Pa. 196, 72 Atl. 553; because the stockhold-

er is a competitor of the company, or an
officer in a competing company, is not suffi-

cient to raise the presumption that the pur-

pose Of the Inspection is an improper one;

Cobb V. lAgarde, 129 Ala. 488, 30 South. 326.

The desire to ascertain the value of the

stock of the company and whether its busi-

ness was being conducted according to law
was held to be a proper purpose; Guthrie

V. Harkness, 199 U. S. 148, 26 Sup. Ct. 4, 50

L. Ed. 130, 4 Ann. Cas. 433. Statutes in

many of the states granting the right are

generally held to be declaratory of the com-

mon law ; Guthrie v. Harkness, supra.
' The right of access is as applicable in

the case of a banking corporation as it is in

any other kind of corporation; Tuttle v.

/Bank, 170 N. T. 9, 62 N. E. 761. The author-

ities are fully examined and the right of in-

spection for proper purposes and at proper

times is recognized in . In re Stelnway, 159

N. Y. 251, 53 N. E. 1103, 45 L. B. A. 461;

Com. V- Iron Co., 105 Pa. Ill, 51 Am.,Rep.

184; to the same effect Deaderick v. 'Wilson,

67 Tenn. (8 Baxt.) 108; Huylar v. Cattle

Co., 40 N. J. Eq. 392, 2 Atl. 274.

In issuing the writ of mandamus, the

court will exercise a sound discretion and

grant the right under proper safeguards to

protect the interests of all concerned; Guth-

rie v. Harkness, supra.

A director is entitled to access to all the
corporate books; Lawton v. Bedell (N. J.)

71 Aa 490.

It is said to be customary for banking com-
panies in England to insert in their con-

stitutions a provision forbidding the inspec-

tion of customers' accounts by shareholders

or creditors ; L. K. 28 Ch. D. 620 ; but the

subject appears to be now regulated there

by statute; Cook, Corp. § 518.

A bank may be compelled' by mandamus to
exhibit to the assessing officer a list of its

shareholders with their names and resi-

dences and the number of shares owned by
each ; Paul v. McGraw, 3 'Wash. 296, 28 Pac.

532 ; so with an insurance company ; Fire-

mens' Ins. Co. v. Baltimore, 23 Md. 296; but

it has been held that a statute authorizing

a court to appraise decedents' estates for the

fixing of an inheritance tax confers no au-

thority upon such court to compel a private

corporation in which the decedent held stock

t6 produce Its books and papers ; State v.

Carpenter, 129 "Wis. 180, 108 N. W. 641, 8 L.

R. A. (N. S.) 788.

See Recoeds; Peodtjction of Books.
A stockholder has no right, by the inherent

powers of a court of equity, to bring suit to

wind up the business of a corporation ; BHv-
en V. Iron Co., 60 How. Pr. (N. Y.) 280.

A suit in equity may be maintained by a

creditor of a corporation against a stock-

holder only in the courts of the state in

which the corporation is created, and the

corporation is a necessary party defendant;

State Nat. Bk. v. Sayward, 86 Fed. 45.

Contracts by individuals for the purchase

of all the stock of a private corporation or

to control it are valid and not against public

policy; Borland v. Prindle, Weeden & Co.,

144 Fed. 713; Scruggs v. Cotterill, 67 App.

Div. 583, 73 N. Y. Supp. 882; so also where

an agreement stipulated that the stock for

five years should be held in one block, the

vote to be determined by ballot between the

owners; Smith v. B. Co., 115 Cal. 584, 47

Pac. 582, 35 L. R. A. 309, 56 Am. St. Rep. 119.

But see Voting Teust. So also where a con-

tract for the sale of a majority of the stock

was entered into by all the stockholders and

contained a provision that the plaintiffs

should hold their corporate offices for five

years at a specified salary; Kantzler v. Ben-

singer, 214 111. 589, 73 N. E. 874; but a con-

tract by the holders of a controlling interest

in a corporation to elect certain stockholders

as officers thereof for a certain period at a

specified salary was held contrary to public

policy and void; Bensinger v. Kantzler, 112

111. App. 293; and an agreement for the

organization of a corporation, accepting only

those who would consent to the employment

of a certain person ;as general agent, was

held void; Flaherty v. Cary, 62 App. Div. 116,

70 N. Y. Supp. 951, affirmed' :174 N. Y, 550,

67 N. E. 1082; "and'so' w6re contracts fey, cer-

tain stockholders to elect certain persoils io
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corporate offices; Bonta v. Gridley, 77 App.
Div. 33, 78 N. Y. Supp. 961; Withers v.

Edmonds, 26 Tex. Oiv. App. 189, 62 S. W. 795.

A sale of the corporate property by a
single holder of a majority of the stock by
the use of a meeting of the directors, and a
meeting of the stockholders, in legal form, for

its fair value, but for a smaller amount than
could have been obtained for it from another,

is voidable at the election of the minority

stockholders; Wlieeler v. Bank Bl'd'g Co.,

159 Fed. 891, 89 C. C. A. 477, 16 L. R. A.

(N. S.) 892, 14 Ann. Cas. 917. So is a sale

by a stockholder to himself for less than he
could obtain for it from another, or any
other act in his interest to the detriment of

the minority stockholders; Pepper v. Ad-
dicks, 153 Fed. 383; Sage v. Culver, 147 N. Y.

241, 41 N. E. 513; Wright v. Min. Co., 40 Cal.

20; Chicago Hansom Cab Co. v. Terkes, 141

111. 320, 30 N. E. 667, 33 Am. St. Rep. 315.

Where new stock is to be issued, the

opportunity to subscribe to it must be of-

fered, first, to the old shareholders in pro-

portion to their original holdings; Stokes

V. Trust Co., 186 N. Y. 285, 78 N. E. 1090,

12 li. R. A. (N. S.) 969, 9 Ann. Cas. 738; a
by-law of a Colorado corporation limiting the

right to vote to stock that has been paid in

full is void; Lilylands C. & R. Co. v. Wood
(Colo.) 136 Pac. 1026.

The issue of additional stock and its dis-

tribution pro rata among its stockholders,

although without receiving payment there-

for, is not in itself injurious to stockholders

or creditors; Great Western Min. & Mfg.

Co. V. Harris, 198 U. S. 561, 25 Sup. Ct. 770,

49 L. Ed. 1163.

After the annual meeting of the stockhold-

ers of a corporation had been duly organized,

some stockholders without justification with-

drew to break the quorum. Those remaining

elected the defendants to office; such election

was held valid; Com. v. Vandegrift, 232 Pa.

53, 81 Atl. 153, 36 L. B. A. (N. S.) 45. For
a case where two parties agreed not to sell

stock, except to each other, see Havemeyer
V. Havemeyer, 45 N. Y. Super. Ct. 464.

STOCKS. In Criminal Law. A machine,
commonly made of wood, with holes in it, in

which to confine persons accused of or guilty

of crime.

It was used either to confine unruly offend-

ers by way of security, or convicted crimi-

nals for punishment. This punishment has
been generally abandoned in the United
States; in England they were used as late as

1872.

STOLEN GOODS. See Recent Posses-

sion OF Stolen Goods ; Receiver of Stolen
Goods.

STOP, LOOK, AND LISTEN RULE. See
Grade Crossing.

STOP ORDER. A direction given by the

purchaser to the broker to the effect that, if

jthe stock touches the price named in the or-

Bouv.—198

der while it Is being held, the broker shall

sell it at the best price available ; Richter v.

Poe, 109 Md. 20, 71 Atl. 420, 22 L. R. A. (N.

S.) 174.

STOPPAGE IN TRANSITU. A resump-

tion by the seller of the possession of goods

not paid for, while on their way to the ven-

dee and before he has acquired actual posses-

sion of them. Newhall v. Vargas, 15 Me.

314, 33 Am. Dec. 617.

Chancellor Kent has defined the right of

stoppage in transitu to be that which the ven-

dor has, when he seUs goods on credit to an-

other, of resuming the possession of the goods

while they are In the possession of a carrier

or middleman, In the transit to the consignee

or vendee, and before they arrive into his ac-

tual possession, or the designation he has ap-

pointed for them, on his becoming bankrupt
and Insolvent; 2 Kent 702.

The right of stoppage in transitu is an
equitable extension recognized by the courts

of common law, of the seller's lien for the
price of goods of which the buyer has acquir-

ed the property, but not the possession. This
right is paramount to any Uen created by
usage or by agreement between the carrier

and the consignee, for a general balance of

account, but not to the Uen of the carrier for

freight; Potts v. R. Co., 131 Mass. 457, 41
Am. Rep. 247.

For most purposes, the possession of the
carrier is considered to be that of the buyer;

but by virtue of this right, which is an ex-

tension of the right of lien, the vendor may
reclaim the possession before they reach the

vendee, in case of the insolvency of the lat-

ter; Grout V. HIU, 4 Gray (Mass.) 361; 8
M. & W. 321, which gives a history of the
law.

The vendor, or a consignor to whom the
vendee is liable for the price ; 3 East 93 ; 6
id. 17 ; Newhall v. Vargas, 13 Me. 103, 29 Am.
Dec. 489 ; or a general or special agent acting
for him; 9 M. & W. 518 ; Bell v. Moss, 5 Whart
(Pa.) 189 ; see Reynolds v. R. R., 43 N. H. 589;
Seymour v. Newton, 105 Mass. 275 ; may ex-

ercise the right.

The goods sold must be unpaid for, either

wholly or partially; NewhaU v. Vargas, 15
Me. 314, 33 Am. Dec. 617; 2 Exch. 702. As to

the rule where a note has been given, see 2 M.
& W. 375; Stubbs v. Lund, 7 Mass. 453, 5
Am. Dec. 63; Donath v. Broomhead, 7 Pa.
301; where there has been a pre-existing

debt ; Stanton v. Eager, 16 Pick. (Mass.) 475

;

Clark V. Mauran, 3 Paige (N. Y.) 373; Sum-
meril v. Elder, 1 Binn. (Pa.) 106; 1 B. &
P. 563; where there are mutual credits; 7
Dowl. & B. 126; Stanton v. Eager, 16 Pick.

(Mass.) 467; where the vendee gives a draft;

Ainis V. Ayres, 62 Hun 376, 16 N. Y. Supp.
905. The vendee must be insolvent; 4 Ad. &
E. 332; FarreU & Co. v. R. Co., 102 N. C. 390,

9 S. E. 302, 3 L. R. A. 647, 11 Am. St. Rep.
760; Loeb v. Peters, 63 Ala. 243, 35 Am. Rep.
17; Kingman & Co. v. Denison, 84 Mich.
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612, 48 N. W. 26, 11 L. R. A. 347, 22 Am.
St. Rep. 711. A seller cannot stop goods in

transit simply because the buyer absconded
before they reached him, where the buyer's
insolvency is not shown; Smith v. Barker,
102 Ala. 679, 15 South. 340.

The vendor can bring suit for the price of

the goods after he has caused them to be

stopped in transitu, and while they are yet

in his possession, provided he be ready to

deliver them upon payment of the price; 1

Oamp. 109; but the right of the vendor after

stoppage exceeds a mere lien ; for he may re-

sell the goods; 6 Mod. 152.

There need not be a manual seizure: it

is sufficient if a claim adverse to the buyer

be made during their passage; 2 B. & P. 457;

9 M. & W. 518; Newhall v. Vargas, 13 Me.
93, 29 Am. Dec. 489.

The goods must be in transit; 3 Term
466; Wood v. Yeatman, 15 B. Monr. (Ky.)

270; Stanton v. Eager, 16 Pick. (Mass.) 474;

Atkins V. Colby, 20 N. H. 154. Where goods
sold are shipped by rail and a transfer cpm-
pany, under a previous general order of the

buyer, receives the goods at the depot to con-

vey them to the buyer's place of business,

the goods are still in transit and the seller

may still exercise his right of stoppage;

Scott V. Dry-Goods Co., 48 Mo. App. 521.

Goods shipped by a railroad company and de-

livered to a local transfer company having
general orders from the buyers to receive

goods on their behalf, and by it taken to the

buyers' store, which was closed on account
of insolvency, were held subject to stoppage;

In re M. Burke & Co., 140 Fed. 971.

In order to preclude the right the goods
must have come actually into the hands of the

vendee or some person acting for him; 2 M.
, & W. 632; Conard v. Ins. Co., 1 Pet. (U. S.)

386, 7 L. Ed. 189; Coyell v. Hitchcock, 23

Wend. (N. T.) 611; Sheppard v. Newhall, 54
Fed. 306, 4 C. C. A. 352; or constructively,

as, by reaching the place of destination; 9

B. & C. 422; 3 B. & P. 320, 469; Stubbs v.

Lund, 7 Mass. 457, 5 Am. Dec. 63; Atkins v.

Colby, 20 N. H. 154; Farrell & Co. v. R. Co.,

102 N. C. 390, 9 S. E. 302, 3 L. R. A. 647, 11

Am. St. Rep. 760; or by coming into an
agent's possession; 4 Camp. 181; Stubbs v.

Lund, 7 Mass. 453, 5 Am. Dec. 63; or by
being deposited for the vendee in a public

store or warehouse; Mottram v. Heyer, 5

Denio (N. Y.) 631 ; Donath v. Broomhead, 7
Pa. 301; 4 Camp. 251; Williams v. Hodges,
113 N. C. 36, 18 S. E. 83; or by delivery of

part for the whole; 14 M. & W. 28; Secomb
v. Nutt, 14 B. Monr. (Ky.) 324.

The right can be defeated, where there

is no special legislation on the subject, only

by a transfer of the bill of lading; McElwee
v. Lumber Co., 69 Fed. 302, 16 C. C. A. 232,

37 U. S. App. 266; but the assignment, unin-

dorsed, of a bill of lading will not defeat the

right, if the ^oods are still in transit ; Shep-

pard V. Newhall, 54 Fed. 306, 4 C. C. A. 352,

7 V. S. App. 544. The right expires when
the goods have been delivered; id.

Where goods are in the hands of a carrier,

they may be stopped, although the purchaser
has handed to the shipping agent the bills of

lading received by him from the vendor and
received a bill of lading for them, and the

purchaser is himself a passenger on the vessel

on which they are shipped; L. K. 15 App.

Cas. 391.

The delivery of goods at the buyer's store

which was at the time in the possession of

the sheriff under an attachment, is not a de-

livery to the consignee; Harris v. Temey,
85 Tex. 254, 20 S. W. 82, 34 Am. St. Rep.

796. See Jenks v. Fulmer, 160 Pa. 527, 28
Atl. 841.

The right of stoppage in transitu is not

abrogated by the Bankruptcy Act of 1898,

and may be exercised against the receiver or

trustee; In re Darlington Co., 163 Fed. 385.

Where there is no Contract to the contrary,

express or implied, the employment of a

carrier by a vendor of goods on credit con-

stitutes all middlemen into whose custody

they pass for transportation and delivery,

agents of the vendor; and until the complete

delivery of the goods, they are deemed in

transitu; Calahan v. Babcock, 21 Ohio St.

281, 8 Am. Rep. 63. The right cannot be

superseded by an attachment at the suit of a
general creditor, levied while the goods are

in transitu; Dickman v. Williams, 50 Miss.

500; Morris v. Shryock, 50 Miss. 590. If

the vendor attach the goods while in transit,

his right of stoppage will be destroyed;

Woodruff V. Noyes, , 15 Conn. 335. Where
goods are to be delivered a part at a time,

and various deliveries are so made, the right

to stop the remaining portion is not lost;

nor will the fact that the entire lot of goods

was transferred on the books of the ware-

house affect the right; Buckley v. Furniss,

17 Wend. (N. Y.) 504. The right of stoppage

in transitu is looked upon with favor by the

courts; 2 Eden 77; Calahan v. Babcock, 21

Ohio St. 281, 8 Am. Rep. 63,

The effect of the exercise of this right is

to repossess the parties of the same rights

which they had before the vendor resigned

his possession of the goods sold; 1 Q. B. 389;

10 B. & C. 99; Jordan v. James, 5 Ohio 98;

Rogers v. Thomas, 20 Conn. 53 ; Chandler v.

Fulton, 10 Tex. 2, 60 Am. Dec. 188.

The doctrine is not founded on any con-

tract between the parties nor on any ethical

principle, but upon the custom of merchants.

It was first adopted in chancery and after-

wards by the courts of law; 11 Q. B. D. 356,

per Brett and Bowen, L. JJ.

By the Sales Act, the seller may stop goods

on the buyer's insolvency. 1. Goods are in

transit: (a) From the time of delivery to

any carrier or bailee, until the buyer takes

delivery of them from such carrier or bailee;

(b) if the goods are rejected by the buyer,

and the carrier or other bailee continues in
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possession of them, even if the seller has re-

fused to receive them back. 2. Goods are
no longer in transit : (a) If the buyer obtains
delivery of the goods before their arrival at
the appointed destination; (b) if, after the

arrival of the goods at the appointed desti-

nation, the carrier or other bailee acknowl-
edges to the buyer or his agent, that he
holds the goods on his behalf and continues

in possession of thpm as bailee for the buy-

er or his agent ; and -it is immaterial that a
further destination for the goods may have
been indicated by the buyer; (c) If the ear-

lier or other bailee refuses to deliver the

goods to the buyer, or his agent in that be-

half. 3. If goods are delivered to a ship

chartered by the buyer, it is a question (de-

pending on the circumstances of the particu-

lar case whether they are in possession of

the master as carrier or as agent of the buy-

er. 4. If part delivery of the goods has been
made to the buyer, or his agent in that be-

half, the remainder of the goods may be

stopped in transitu, unless such part deliv-

ery has been made under such circumstances

as to show an agreement with the buyer to

give up possession of the whole of the

goods.

The exercise of the right by the unpaid
seller may be: 1. By obtaining actual pos-

session of the goods, or by giving notice of

his claim to the carrier or other bailee, in

whose possession the goods are. Such no-

tice may be given either to the person in ac-

tual possession of the goods or to his prin-

cipal. In the latter case, the notice, to be
effectual, must be given at such time and
under such circumstances that the principal,

by the exercise of reasonable diligence, may
prevent a delivery to the buyer. 2. When
notice of a stoppage in transitu is given by
the seller to the carrier, or other bailee in

possession of the goods, he must re-deliver

the goods to, or according to directions of,

the seller. If, however, a negotiable docu-

ment of title representing the goods has been
issued by the carrier or other bailee, he shall

not be obliged to deliver the goods to the

seller unless such document is first surren-

dered for cancellation.

A carrier which is at service and expense
in stopping goods in transit, for inspection

and reloading for the benefit of the shipper,

is entitled to compensation in addition to the

additional expense incurred; Southern R.
Co. V. Grain Co., 214 U. S. 29T, 29 Sup. Ct.

678, 53 L. Ed. 1004.

See Williston, Sales ; Bnxs of Lading.

STORE. To keep for safe custody. O'Niel
V. Ins. Co., 3 N. Y. 122; Hynds v. Ins. Co.,

16 Barb. (N. T.) 119. A place where goods
are sold at a profit. Alcorn v. State, 71

Miss. 464, 15 South. 37.

STORE-HOUSE. A building for the stor-

age of goods, grain, f6od-stufCs, etc. A liv-

ery-stable has been held a store-house. Webb
v. Com. (Ky.) 35 S.W. 1038.

STORE ORDERS. In some states the

maintaining of general supply stores by

companies or individual employers is for-

bidden.

An act requiring the redemption in cash

of store orders is constitutional; Knoxville

Iron Co. V. Harbison, 183 U. S. 13, 22 Sup.

Ct. 1, 46 L. Bd. 55 ; State v.. Coal Co., 36 W.
Va. 802, 15 S. B. 1000, 17 L. R. A. 385; Han-
cock V. Taden, 121 Ind. 366, 23 N. B. 253, 6

L. R. A. 576, 16 Am. St. Rep. 396; but it is

held that statutes prohibiting the issuance

of checks for labor performed redeemable in

goods and merchandise interfere with the

right of freedom of contract. Such stitutes

are not within the police power of the state;

Jordan v. State, 51 Tex. Cr. R. 531, 103 S.

W. 633, 11 L. R. A. (N. S.) 603, 14 Ann. Gas.

616 (which case see for a review of the de-

cisions supporting this view); to the s m^
effect. Leach v. Timber Co., Ill Mo. App.

650, 86 S. W. 579 ; State v. Loomis, 115 Mo.

307, 22 S. W. 350, 21 L. R. A. 789; God-

Charles v. Wigeman, 113 Pa. 431, 6 Atl. 354.

The legislature may not single out owners
and operators of mines and manufactures

of every land, and provide that they should

bear burdens not imposed on other owners
of property or employers of labor, and pro-

hibit them from making contracts which it

is competent for other owners of property or

employers of labor to make; State v. Good-
will, 33 W. Va. 179, 10 S. B. 285, 6 L. R. A.
621, 25 Am. St. Rep. 863.

A statute prohibiting mining, manufactur-
ing or railroad corporations from paying
wages otherwise than in legal tender money
was held not to prevent an employs from
giving an order on his employer to mer-
chants or others as an assignment of wages
to pay his debts; Shaffer v. Min. Co., 55 Md.
74. Giving an employe checks for merchan-
dise in advance of pay day on his own vol-

untary application does not violate a statute

providing that labor shall be paid for iu
lawful money; Avent Beattyville Coal Co.
V. Com., 96 Ky. 218, 28 S. W. 502, 28 L. R.
A. 273.

It is usurious to discount a store order
for goods by paying twenty per cent, less
than its face; Osborne v. Puller, 92 S. C.
338, 75 S. E. 557, 42 L. R. A. (N. S.) 1058.

See LiBEKTT or Conteact; Police Powee.

STORES. The supplies for the subsistence
and accommodation of a ship's crew and
passengers. Under the word stores, tackle,

apparel, etc., wUl not pass. 2 Stark. 105.

STOWAGE. In Maritime Law. The prop-
er arrangement in a ship gf the different ar-

ticles of which a cargo consists, so that they
may not injure each other by friction, or be
damaged by the leakage of the ship.

The master of the ship is bound to attend
to the stowage, unless by custom or agree-

ment this business is to be performed by
persons employed by the merchant; Abb.
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Shlpp. 13th ed. 391; Pardessus, Dr. Com.
a. 721. See Abeambue.
Merchandise and other property must be

stored under deck, unless a special agree-
ment or established custom and usage au-
thorizes their carriage on deck. See Sea-
WOETHY.

STO WAW AY. One who steals his passage.
They shall not, as a rule, be examined or
permitted to land at ports of the United
States, but in rare cases may be, if they do
not belong to the excluded class; U. S. v.

Williams, 193 Fed. 228.

A stowaway, in England, is liable to a fine

not exceeding £20 or imprisonment not ex-

ceeding fouj weeks, with a provision for ar-

rest without warrant and summary trial

before any sheriff or justice of the peace.

STRADDLE. See Option.

STRAND. The shore or bank of a sea or
river. Cowell. That portion of the land
lying between ordinary high and low water
mark. Stillman v. Burfeind, 21 App. Div. 13,

47 N. T. Supp. 280.

STRAND INN. See Inns of Couet.

STRANDING. In Maritime Law. Therun-
uing of a ship or other vessel on shore; it

is either accidental or voluntary.

Accidental stranding takes place where
the ship is driven on shore by the winds and
waves and remains stationary for some time.

Voluntary stranding takes place where
the ship is run on shore either to preserve

her from a worse fate or for some fraudu-

lent purpose. Marsh. Ins. b. 1, c. 12, s. 1.

It is of great consequence to define accu-

rately what shall be deemed a stranding;

but this is no easy matter. In one case, a
ship having run on some wooden piles, four

feet under water, erected in Wisbeach river,

about nine yards from shore, which were
placed there to keep up the banks of the

river, and having remained on these piles

until they were cut away, was considered

by Lord Kenyon to have been stranded;

Marsh. Ins. b. 7, s. 3. In another case, a
ship arrived in the river Thames, and upon
coming up to the pool, which was full of

vessels, one brig ran foul of her bow and
another vessel of her stern, -in conseciuence

of which she was driven aground, and con-

tinued in thkt situation an hour, during

which period several other vessels ran foul

of her. As to this, Lord Kenyon told the

jury that, unskilled as he was in nautical af-

fairs, he thought he could safely pronounce

to be no stranding; 1 Camp. 131; 3 id. 431;

4 Maule & S. 503 ; 5 B. & A:id. 225 ; 4 B. & 0.

736. See Peeils of the Sea..

When a vessel takes the ground in the or-

dinary course of navigation, from a natural

deficiency of water, or from the ebb pf the

tide, it is not a stranding; 11 C5. B. 876; Pot-

ter v. Ins. Co., 2 Sumn. 197, Fed. Gas. No.

11,339. But where a ship was fastened at

the pier of a dock basin against the advice
of the master, and when the tide ebbed, took
the ground and fell over on her side, in con-

sequence of which, when the tide rose, she
filled with water, it was held to be a strand-
ing; 4 M. & S. 77.

It may be said, in general terms, that in

order to constitute a stranding, the ship

must be in the course of prosecuting her
voyage when the loss occurs; there must be
a settling down on the obstructing object;

and the vessel must take the ground by rea-

son of extraordinary casualty, and not from
one of the ordinary incidents of a voyage.
Arn. Ins. §§ 297, 318. And see Strong v. Ins.

Co., 31 N. Y. 106, 88 Am. Dec. 242; Lake v.

Ins. Co., 13 Ohio 66, 42 Am. Dec. 188.

STRANGER. A person bom out of the
United States; but in this sense the term
alien is more properly applied until he be-

comes naturalized.

A person who is not privy to an act or con-

tract: example, he who is a stranger to the

issue shall not take advantage of the ver-

dict ; Brooke, Abr. Record, pi. 3 ; Vlner, Abr.

1. And see Com. Dig. Abatement (H 54);

O'DonneU v. Mclntyre, 118 N. Y. 156, 23 N.

E. 455.

When a man undertakes to do a thing,

and a stranger interrupts him, this is no
excuse; Com. Dig. Condition (L 14). When
a party undertakes that a stranger shall do

a certain thing, he becomes liable as soon as

the stranger refuses to perform it ; Bac. Abr.

Conditions (Q 4).

STRATAGEM. A deception either by
words or actions. In times of war, in order

to obtain an advantage over an enemy.
Stratagems, though contrary to morality,

have been justified unless they have been

accompanied by perfidy, injurious to the

rights of humanity, as in the example given

by Vattel of an English frigate, which dur-

ing a war between France and England ap-

peared off Calais and made signals of dis-

tress in order to allure some vessel to come
to its relief, and seized a shallop and its crew
who had generously gone out to render it

assistance. Vattel, Droit des Qens, liv. 3, c.

9, § 178.

STRATOCRACY. A miUtary government;
government by military chiefs.

STRAW BAIL. See Bail.

STRAW MEN. See Men of Steaw.

STRAW SHOES. See Men op Steaw.

STREAM. A current of water. A body

of water having a continuous flow in one

direction. 34 L. R. Sc. 174. The right to a

water-course is not a right in the fluid itself,

so much as a right in the current of the

stream. 2 Bouvier, Inst. n. 1612.

See Eiveb; Watee-Oouese ; Ice.

STREET. A public thoroughfare or high-

way in- a city or village. It differs from a
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country highway; In re Road from Fitzwa-
ter St., 4 S. & R. (Pa.) 106. It means the
whole surface and so much of the depth as
is or can be used, not unfairly, for the or-

dinary purposes of a street. L. R. 4 Q. B.
D. 121. A street is not an easement, but a
dedication to the public of the occupation

of the surface for passing and repassing;

L. R. 3 Ch. 306; 1 Q. B. D. 703. See High-
way.
A practical rule as to vehicles and pedes-

trians is that the rights of the latter are pri-

mary at crossings and secondary between
crossings. This rule has been applied by
Judge Sulzberger both in civil and criminal

cases in the Philadelphia Common Pleas.

A street, besides its use as a highway for

travel, may be used for the accommodation
of drains, sewers, aqueducts, water, and gas-

pipes, lines of telegraph, and for other. pur-

poses conducive to the general police, sani-

tary, and business interests of a city; Mil-

hau V. Sharp, 17 Barb. (N. Y.) 435; Provi-

dence Gas Co. V. Thurber, 2 R. I. 15, 55 Am.
Dec. 621; Cummins v. Seymour, 79 Ind. 491,

41 Am. Rep. 618. Its use belongs, from
side to side and end to end, to the public;

State V. Berdetta, 73 Ind. 193, 38 Am. Rep.

117. Unless there be some special restric-

tions when the same are acquired, streets

and squares are for the public use at large

as distinguished from the municipality; 2

Dillon, Mun. Cor. 656.

To enable a city lawfully to permit the

use of its streets for poles, wires, etc., for

telephone purposes, the power to do so must
be expressly delegated to It ; State v. Trenton,

36 N. J. L. 79; Texarkana v. Tel. Co., 48

Tex. Civ. App. 16, 106 S. W. 915 ; Logansport

R. Co. V. Logansport, 114 Fed. 688; Birming-

ham & P. M. St. R. Co. V. R. Co., 79 Ala. 465,

58 Am. Rep. 615 ; Curry v. Dist. of Columbia,
14 App. D. C. 423 ; Bischof v. Bank, 75 Neb.

838, 106 N. W. 996, 5 L. R. A. (N. S.) 486.

It was held not within the power of a mu-
nicipal corporation to grant any exclusive

privilege in its streets to any corporation so

as to deprive itself of the right to revoke the

same and grant like privileges to another;
Montgomery L. & W. P. Co. v. Power Co., 142
Ala. 464, 38 South. 1026. It is held that a
municipal corporation cannot, vyithout legis-

lative authority, grant a franchise to lay gas

pipes in its streets ; Elizabeth City v. Banks,
150 N. C. 407, 64 S. E. 189, 22 L. B. A. (N. S.)

S25; East Tennessee Tel. Co. v. RussellvlUe,

106 Ky. 667, 51 S. W. 308; Russell v. R. Co.,

205 111. 155, 68 N. E. 727 ; Morristown, Tenn.,

V. Tel. Co., 115 Fed. 304, 53 C. C. A. 132;

nor can it grant the exclusive privilege

of the use of streets for mains, pipes and
hydrants for water works; Syracuse "Water

Co. V. Syracuse, 116 N. Y. 167, 22 N. B. 381,

5 L. R. A. 546 ; Illinois T. & S. Bk. v. Arkan-

sas City, 76 Fed. 271, 22 C. 0. A. 171, 34 L.

R. A. 51S ; Washington v. Monroe, 40 Wash.

545, 82 Pac. 888; nor sell a street or park

;

Turner v. Com'rs, 127 N. O. 153, 37 S. B. 191.

The charter of a city, giving to a city su-

pervision and conti'ol of all public highways
and public grounds, does not authorize an
ordinance for the leasing of space on the

streets or sidewalks in front of business

houses for use by produce dealers or other

merchants ; such use of the streets will con-

stitute a nuisance ; Chapman v. Lincoln, 84

Neb, 534, 121 N. W. 596, 25 L. R. A. (N. S.)

400.

A street may be used by individuals for the

lading and unlading of carriages, for the tem-
porary deposit of movables or of materials
and scaffoldings for building or repairing,

provided such use shall not unreasonably
abridge or incommode its primary use for

travel ; 3 Camp. 230 ; 4 Ad. & E. 405 ; Com.
V. Passmore, 1 S. & R. (Pa.) 219; Callanan
V. Gilman, 107 N. Y. 360, 14 N. B. 264, 1 Am.
St. Rep. 831 ; Sites v. Manchester, 59 la. 65,

12 N. W. 755; Mathews v. Kelsey; 58 Me. 56,

4 Am. Rep. 248.

A municipal corporation cannot make an
ordinance for the lease to produce dealers of
space on a sidewalk; Chapman v. Lincoln,
84 Neb. 534, 121 N. W. 596, 25 L. R. A. (N. S.)

400 ; and cannot erect or authorize market
buildings; Curry v. Dlst. of Columbia, 14
App. D. C. 423 ; CosteUo v. State, 108 Ala. 45,

18 South. 820, 35 L. R. A. 303 ; or a market
pound or jail; Lutterloh v. Cedar Keys, 15
Fla. 306; cannot authorize hucksters stands;
Schopp v. St. Louis, 117 Mo. 131, 22 S. W.
898, 20 L. R. A. 783 ; Ucensed vendors ; In
re Fiegle, 36 Misc. Rep. 27, 72 N. Y. Supp.
438 ; except when the rights of ttie public at
large or of abutting property owners are not
materially interrupted; Londonderry Tp. v.

Berger, 2 Pears. (Pa.) 230. But it has been
held that a municipality may authorize the
use of streets for market purposes; Henkel
V. Detroit, 49 Mich. 249, 13 N. W. 611, 43 Am.
Rep. 464.

The same prohibition has been extended to
fruit or lunch stands and booths, if public
transit is materially interfered with ; People
V. Keating, 168 N. Y. 390, 61 N. B. 637; Chi-
cago V. Pooley, 112 111. App. 343; State v.

Berdetta, 73 Ind. 185, 38 Am. Rep. 117 ; also
to hack stands; Odell v. Bretney, 38 Misc.
Rep. 603, 78 N. Y. Supp. 67; Pennsylvania
Co. V. Chicago, 181 111. 289, 54 N. E. 825, 53
L. R. A. 223 ; and to lunch wagons ; Spencer
V. Mahon, 75 S. C. 232, 55 S. B. 321 ; Com. v.

Morrison, 197 Mass. 199, 83 N. E. 415, 14 L.
R. A. (N. S.) 194, 125 Am. St. Rep. 338
(contra, where it does not appreciably inter-
fere with traffic; [1906] 1 K. B. 555); and
weighing scales ; State v. Vandalia, 119 Mo.
App. 406, 9i S. W. 1009 (contra, Spencer v.

Andrew, 82 la. 14, 47 N. W. 1007, 12 L. R. A.
115); and boxes for waste paper with ex-
clusive advertising privileges; State v. St.

Louis, 161 Mo. 371, 61 S. W. 252 ; People v.

Clean Street Co., 225 111. 470, 80 N. E. 298,
9 L. R. A. (N. S.) 455, 116 Am. St. Rep. 156.
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The municipality' is not estopped,- though It

granted authority; Com. v. Morrison, 197
Mass. 199, 83 N. B. 415,' 14 L. R. A. (N. S.)

194; McCaffrey v. Smith, 41 Hun (N. T.)'117.

An ordinance making it unlawful to hold
public meetings in city streets is constitu-

tional; intts V. Atlanta, 121 Ga; 567, 49 S.

E. 793, 67 L. R. A. 803, 104 Am. St. Rep. 167;

so of an ordinance forbidding, any public ad-

dress upon any public property ; Com. v. Da-
vis, 162 Mass. 510, 39 N. B. 113, 26 L. R. A. 712,

44 Am. St. Rep. 389 ; and of a statute prohibit-

ing unauthorized bodies of men from drilling

or parading, with arms in cities or towns;
Com. V. Murphy, 166 Mass. 171, 44 N. B. 138, 32

L. R. A. 606; and an ordinance forbidding the

beating of drums in the streets of a city with-

out permission of the mayor (here held to

cover the Salvation Army) ; 'Wilkes-Barrev.

Garebed, 9 Kulp (Pa.) 273. A Salvation

Army parade was held not to be an unlawful

and tumultuous assembly ; L. R. 9 Q. B. IHv.

308 ; and in 57 L. T. N. S. 366, it was held

that an ordinance prohibiting playing upon a
musical instrument upon the street was void

and that a Salvation Army was not punish-

able thereunder. In In re Gribben, 5 Okl.

379, 47 Pac. 1074, it was held that an ordi-

nance prohibiting the making of noise upon
the streets by musical instruments was in-

valid. As to playing organs on the street, see

[1897] 1 Q. B. 84.

^ There is no right to display a red flag in a

parade, which is likely to cause a breach of

the peace; People v. Burman, 154 Mich. 150,

117 N. 'W. 589, 25 L. R. A. (N. S.) 251.

One is not a trespasser if he is merely play-

ing on the street; Chicago, M. & St. P. Ry.
Co. V. McArthur, 53 Fed. 464, 3 C. C, A. 594.

10 U. S. App. 546. An attempt by 'a municipal
corporation to prohibit loitering on the

streets, so far as applied to persons conduct-

ing themselves in a peaceable; orderly man-
ner, disturbing no one and committing no

overt act, was held an interference with the

constitutional right of personal liberty; St.

Louis V. Gloner, 210 Mo. 502, 109 S. W.
30, 15 L. R. A. (N. S.) 494, 124 Am. St. Rep.

750; contra, Taylor v. Sandersville, 118

Ga. 63, 44 S. B. 845. An or:ihance pro-

viding that whenever three or more per-

sons obstruct a sidewalk, it should be the

duty of the ofJicer to request them to move on,

and to arrest them upon refusing, was held

unconstitutional ; State v. Hunter, 106 N. 0.

796, 11 S. E. 366, 8 L. R. A. 529.

An individual has no right to have an auc-

tion in a street; Com. v. Milllman, 13 S. &
R. (Pa.) 403 ; or to keep a crowd of carriages

standing therein; 3 Camp. 230; or to attract

a disorderly crowd of people to witness a

caricature in a shop-window; 6 C. & P. 636.

It is held that an abutting owner may stop

his carriage in front of his property, though

it extend in front of the adjoining property,

or may have a line of carriages running in

front of neighbor's property, provided such

use be reasonable and that a neighbor be al-

lowed to drive up to his own door if desired

;

Jessel, M. R., in 5 Ch. Div. 713.

An encroachment upon a street, the dedica-
tion and acceptance of which is established,

is nothing more or less than a nuisance,
which cannot be aided by lapse of time;
Xates V. Warrenton, 84 Va. 337, 4 S. B. 818,

10 Am. St. Rep. 860. In a suit by abutting
owners to enjoin obstruction, no other par-
ties ^defendant are necessary than the alleged

trespasser ; Hart v. Buckner, 54 Fed. 925, 5 C.

C. A. 1.

A city is not responsible for every unau-
thorized act resulting in Injury to travellers

on a street; Joliet v. Seward, 86 111. 402, 29
Am. Rep. 35. So of coasting on a street ; Alt-

vater v. Baltimore, 31 Md. 462; Dudley v.

Flemingsburg, 115 Ky. 5, 72 S. W. 327, 60 L.

R. A. 575, 103 Am. St. Rep. 253, 1 Ann. Cas.

958 ; horse racing ; McCarthy v. Munislng,
136 Mich. 622, 99 N. W. 865 ; riding a bicycle

on the sidewalk; Jones v. Williamsburg, 97
Va. 722, 34 S. B. 883, 47 L. R. A. 294; ani-

mals running at large ; Rivers v. Augusta,
65 Ga. 376, 38 Am. Rep. 787 (otherwise where
it had become a common nuisance and source

of danger ; Cochranfe v. Frostburg, 81 Md. 54,

81 Atl. 703, 27 L. R. A. 728, 48 Am. St Rep.

479) ; firing explosives in a street ; Campbell's

Adm'x V. Montgomery, 53 Ala. 527, 25 Am.
Rep. 656 ; firing a cannon ; Robison v. Green-

ville, 42 Ohio St. 625, 51 Am. Rep. 857 ; riot-

ing on the streets, unless there is a statutory

provision to the contrary ; Bryant v. Orange-
burg, 70 S. C. 137, 49 S. B. 229. But where
a city, without authority, permitted a fair

to be held in one of its streets, it was held

liable to one who was injured in leaving such

fair show while passing on an unsafe plat-

form in the street giving access thereto ; Van
Cleef V. Chicago, 240 111. 318, 88 N. E. 815, 23

L. R. A. (N. S.) 636, 130 Am.. St Rep. 275.

See, generally, a note to 23 L. R. A. (N. S.)

636.

The owners of lands adjoining a street are

not in some states entitled to compensation

for damages occasioned by a change of grade

or other lawful alteration of the street; 2

B. & A. 403; Radcliff's Bx'rs v. Brooklyn,

4 N. Y. 195, 53 Am. Dec. 357; Seaman v.

Washington, 172 Pa. 467, 481, 33 Atl. 756;

Smith V. Washington, 20 How. (U. S.) 135,

15 L. Ed. 858 ; Broadwell v. Kansas, 75 Mo.

213, 42 Am. Rep. 406; Mattlngly v. Plymouth,

100 Ind. 545; unless such damages result

from a want of due skill and care or an abuse

of- authority ; 5 B. c& Aid. 837; Conrad v.

Ithaca, 16 N. Y. 158. See Eminent Domain.

A city which in the repair of the streets plac-

es an obstruction in them must give appropri-

ate warning of the same ; Baltimore v Mary-

land, 166 Fed. 641, 92 C. C. A. 335 ; Wilson v.

Wheeling, 19 W. Va. 323, 42 Am. Rep. 780;

Alexander v. Big Rapids, 76 Mich. 282, 42 N.

W. 1071. If danger can be averted only by

special precautions, such as placing guards or
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lighting the streets, it Is bound to take these

precautions; Guthrie v. Swan, 5 Okl. 779, 51
Pac. 562; Streeter v. Marshalltown, 123 la.

449, 99 N. W. 114 ; PettenglU v. Yonkers, 116 N.

Y. 558, 22 N. E. 1095, 15 Am. St. Rep. 442. It

must take proper precautions to prevent the

removal of the lights or barriers, or ascertain

the fact and replace them speedily if they are

removed; Fox v. Chelsea, 171 Mass. 297, 50
N. E. 622. ^

The municipal authorities must remove
dirt, rubbish and ashes from the street ; Con-

nor v. Manchester, 73 N. H. 233, 60 Atl. 436.

A city may not allow a street to be used as a

storage place for vehicles; Radichel v. Ken-
dall, 121 Wis. 560, 99 N. W. 348 ; a gravel heat-

er left standing unused for a week in the gut-

ter of a street may be found to be a defeat in

the highway for which the city is liable to

a traveller who is injured thereby ; Griffin

V. Boston, 182 Mass. 409, 65 N. E. 811 ; or a

road scraper; Whitney v. Tlconderoga, 127

N. Y. 40, 27 N. B. 403 ; or a tool chest hab t-

ually In the highway, placed there by a con-

tractor engaged in repairing sewers under a
con'ract with the city; Warden v. City of

N. Y., 123 App. Dlv. 733, 108 N. Y. Srpp. SOj.

A tunnel or subway for electric cars is held

not to be an additional servitude and will

give the owner no right to compensation;
Sears v. Crocker, 184 Mass. 586, 69 N. E. 327,

100 Am. St. Rep. 577; in the proper sense

a highway is primarily for travel, and a
strong presumption arises that any use of

the land for this purpose is within the scope

of the proper use, even though its form may
be entirely new. This presumption, however,
may be rebutted by proof that the new mode
of travel is necessarily very burdensome or

prejudicial to the land owner ; see 17 Harv.
Ij.Rev. 409. Under the statutes of Califor-

nia a telephone corporation operating inter-

state and local lines in a city of the fifth

class obtained rights to maintain its main
lines in the streets, but not its local posts

and wires, except subject to the regulations

of the city; Pomona v. Tel. Co., 224 U. S.

330, 32 Sup. Ct. 477, 56 L. Ed. 788.

Under the statutes of several of the states,

assessments are levied upon the owners of

lots specially laenefited by opening, widening,

or improving streets, to defray the expense

thereof ; and such assessments have been ad

judged to be a constitutional exercise of the

taxing power; People v. Brooklyn, 4 N. Y.

419, 55 Am. Dec. 266: In re Extension of

Hancock Street, 18 I'a. 26 ; Nichols v. Bridge-

port, 23 Conn. 189, 60 Am. Dec. 636; Alex-

ander V. Baltimore, 5 Gill (Md.) 383, 46 Am.
Dec. 630 ; In re Dorrance-Street, 4 R. I. 230.

See Dill. Mun. Corp.

See Assessment: Raileoad; HianwAT:
Poles; Wir-es; Nuisance; Sidewalk.

STREET RAILWAY. See Railkoads.

ST REFIT US. Estiepement Spelman.

STRICT CONSTRUCTION. See Con-

stbuction; Intebpebtation.

STRICT SETTLEMENT. In England, a

settlement to the use of the settlor for life,

and after his death to the use that his widow
may receive a rent charge (or jointure), sub-

ject to these life interests, to trustees for a

long term of years In trust to raise by mort-

gage on the term a sum of money for the

portions for his younger children, and sub-

ject thereto to the use of his first and other

sons successively and the heirs male of their

bodies, with the ultimate remainder In de-

fault of issue to the settlor in fee simple.

STRICTISSIMI JURIS (Lat. the most strict

right or law). In general, whea a person re-

ceives an advantage, as the grant of a li-

cense, he Is bound to conform strictly to the

exercise of the rights given him by it, and
In case of a dispute it will be strictly con-

strued. See Washburn v. Gould, 3 Stor. 0.

C. 159, Fed. Cas. No. 17,214.

STRICTUM JUS (Lat). Mere law, in con-

tradistinction to equity.

STRIKE. A combined efifort by workmen
to obtain higher wages or other concessions

from their employers, by stopping work at a
preconcerted time. Where this is peaceably

effected without positive breach of contract,

It is not unlawful ; Irving v. Dist. Council,

180 Fed. 896; but it sometimes amounts to

conspiracy. Most of the decisions bear upon
questions arising more or less indirectly from
the strike.

The word "strike" is used to describe va-

rious kinds of conduct quite distinct from
each other ; 20 H. L. R. 254. A sympathetic
strike is one wherein the strikers have no
demands or grievances of their own, but
strike for the purpose of indirectly aiding

other employes or organizations; 1 Eddy.
Comb. Sec. 520. They have not been direct-

ly held illegal, and are considered justifiable,

though only to be resorted to In extreme
cases ; Mitchell, Org. Labor 304.

It is no answer to a suit against a common
carrier for failure to deliver goods with rea-

sonable promptness, that a strike among their

employes prevented ; Blackstock v. p. Co., 20
N. Y. 48, 75 Am. Dec. 372; Galena & C. U.

R. Co. V. Rae, 18 111. 488, 68 Am. Dec. 574.

But otherwise If the employes are discharg-

ed and afterwards Interfere unlawfully with
the business of the road ; Cooley, Torts 640,

n. Where a railroad company receives

freight for shipment, it is not liable for de-

lay In its delivery which is caused by a strike

of Its employes, accompanied by violence

and intimidation of such a character as can-

not be overcome by the company or control-

led by the civil authorities when called upon;

Haas V. R. Co., 81 Ga. 792, 7 S. E. 629 ; In-

ternational & G. N. R. Co. V. TIsdale, 74 Tex.

8, 11 S. W. 900, 4 li. R. A. 545 ; Pittsburgh,
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Ft. W. & C. R. Co. V. Hazen, 84 111. 36, 25
Am. Bep. 422.

In L. B. Bq. 555, the president and sec-

retary of a trades-union, and a printer em-
ployed by them, were restrained by Injunc-
tion from posting placards and publishing

advertisements,, urging workmen to keep
away from plaintiff's factory, where a strike

against the reduction of wages was in prog-
ress ; but in L. E. 10 Ch. 142, this case was
overruled.

An attempt has been made to derive some
of the authority for the use of an injunction
in such cases to an extent not before recog-

nized in the settled principles of equity ju-

risprudence from the English Judicature Act
of 1873 as a Gonsequence of the union of law
and equity procedure. In 20 Oh. Div. 501,

it is said that "the courts have interpreted

this act as giving them power to restrain one
man from persuading another to break his

contract with a third person, when the ob-

ject of such persuasion is the malicious in-

jury to the third person."

Where a trades-union ordered a strike and
posted pickets to persuade workmen from en-

tering the employ of the plaintiff, such con-

duct was held to come within the terms of

the act prescribing a penalty against every

person who, with a view to compel any other

person to abstain from doing, or to do any
act which such other person has a legal right

to do or abstain from doing, wrongfully and
without legal authority . . . watches
or besets the house or other place where such

other person resides, or works, or carries on
business, or happens to be, or the approach

to such house or place." [1896] 1 Ch. 811.

The circuit court of the United States has
jurisdiction to restrain the unlawful acts of

persons engaged in a strike where they in-

terfere with the operations of interstate com-

merce or with the transmission of the mails,

and may enforce its injunction by proceedings

in contempt which are not open to review on

habeas corpus in the supreme court or any
other court; In re Debs, 158 U. S. 564, 15

Sup. Ct. 900, 39 L. Ed. 1092.

A display of force by strikers against la-

borers who wish to work, such as surrounding

them in large numbers, applying opprobrious

epithets to them, and urging them in a hos-

tile manner not to go to work, though no

force be actually used, is as much intimida-

tion as violence itself. Such conduct will be

restrained by injunction, and the actors will

be liable in damages to the employer of the

laborers. Where new men employed to take

the place of strikers are on their way to

work, their time cannot be lawfully taken up
and their progress interfered with by the

strikers on any pretence or under any claim

of right to argue or persuade them to break

their contracts. Where a bill has been filed

against strikiers for an injunction and for

damages for injuries caused. by their illegal

conduct, the ;plaintiffi has a right- to proceed

with the case after the strike Is over, for the
purpose of recovering damages, and it is im-
proper for a judge to express from the bench
an opinion that the case should, have been
dropped ; O'Neil v. Behanna, 182 Pa. 236, 3T
Atl. 843, 38 L. R. A. 382, 61 Am. St. Rep. 702.

Strikes of laborers to raise wages or lock-
outs by employers are lawful; 10 Cox, Cr.
Ca. 592; Aluminum Castings Co. vl Local
No. 84, 197 Fed. 221 ; Irving v. Dist. Coun-
cil, 180 Fed. 896. Strikers who seek a legiti-

mate end may not be enjoined from pursuing
that end in a legitimate way merely because
they may have overstepped the line and tres-

passed on the rights of their adversary, but
a decree fixing a barrier at such line and
subjecting them to punishment and damages
for having crossed It is as far as the court
can go ; Iron Moulders' Union v. AlUs-Chal-
mers Co., 166 Fed. 45, 91 C. C. A. 631, 20 L.

R. A. (N. S.) 315. Workmen may seek, take
or follow the advice of officers of their un-
ion as to the advisability of a strike ; Dela-
ware, L. & W. R. Co. V. Switchmen's Union,.

158 Fed. 541; a union may order a strike;

Aluminum Castings Co. v. Local No. 84, 197
Fed. 223; workmen may peaceably persuade
their fellow-workmen to leave their employ-
er's service in order to compel an advance in

wages; Rogers v. Evarts, 17 N, Y. Supp. 264.

An injunction against strikers should not
prohibit either persuasion or picketing as
such, but, when carried beyond their legiti-

mate limits, they become duress or intimida-

tion and as such may be enjoined; Iron
Moulders' Union v. Allis-Chalmers Co., 166
Fed. 45, 91 G. C. A. 631, 20 L. R. A. (N. S.)

315 ; but the action of leaders of a strike,

conducted primarily for the purpose of com-
pelling recognition of a labor organization,

in paying money to non-union employes of a
complainant to induce them to leave its serv-

ice, was held not within the limits of law-

ful persuasion and was enjoined; Tunstall

V. Coal Co., 192 Fed. 808, 113 0. C. A. 182, 41

Li R. A. (N. S.) 453. The limits of lawful

persuasion, when exercised by employes
striking in order to better the conditions of

their employment, are wider than when there

is no complaint by employSs, but the strike

is directed by officials of an extended labor

organization for the primary purpose of com-

pelling its recognition; Tunstall v. Coal Co.,

192 Fed. 808, 113 C. C. A. 132, 41 L. R. A.

(N. S.) 458.

A combination of persons not themselves

employes, to procure the latter to strike to

the Injury of the employer's business, was
held to be a criminal conspiracy giving also

the right to an injunction and damages; Pet-

tibone v. U. S., 148 U. S. 197, 13 Sup. Ct. 5J2,

37 L. Ed. 419; Carew v. Rutherford, 106

Mass. i, 8 Am. Bep. 287; Thomas v. R. Co.,

62 Fed. 803 ; but the tendency in the Ameri-

can courts Is not to treat such combinations

as unlawful conspiracies ; Arthur v. Oakes,

63 F«d. 310, 11 G C. A. 209, 25 L. R. A. 414;.
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Johnston Harvester Co. v. Melnhardt, 60
How. Pr. (N. y.) 16S; where the evid-ence in-

cluded facts showing intimidation, it is a
criminal conspiracy; Newman v. Com. (Pa.)

34 Pitts. L. J. 313; and an injunction will

be granted ; Wick China Co. v. Brown, 164
Pa. 449, 30 Atl. 261.

Striking workmen may not coerce third
persons not directly concerned in the strike

into Tefusing to buy or use the products of
their late employer, any more than he may
lawfully coerce third persons Into refusing
them shelter or food, but the only means of
injuring each other which are lawful in such
a contest are those that operate directly and
immediately upon the control and supply of
work to be done and of labor to do it; Iron
Moulders' Union v. AUis-Chalmers Co., 166
Fed. 45, 91 C. C. A. 631, 20 L. E. A. (N. S.)

315; Irving v. Joint District Council, 180
Fed. 899; Oxley Stave Co. v. Coopers' In-

ternational Union, 72 Fed. 695.

It is unlawful for striking workmen by
any means to Induce apprentices under con-
tract to serve the employer for definite terms
to break such contract. Such conduct may
be enjoined; Iron Moulders' Union v. AUis-
Chalmers Co., 166 Fed. 45, 91 C. C. A. 631,

20 L. R. A. (N. S.) 315. Where the service

of members of a trade union was neither
special, extraordinary or unique in the sense
that it could not otherwise be supplied, and
that its loss would cause irreparable injury,

an injunction could not be granted to re-

strain the individual laborers from striking;

A. R. Barnes & Co. v. Berry, 156 Fed. 72.

A manufacturing company whose skilled

workmen are on strike has the right to

seek the aid of other manufacturers to make
or complete its products, and the strikers

have the reciprocal right to seek the aid of

their fellow workmen in the employ of such
other manufacturers to prevent that end.

They may lawfully combine and co-operate

for that purpose; Iron Moulders' Union v.

AUis-Chalmers Co., 166 Fed. 45, 91 C. C. A.

631, 20 L. R. A. (N. S.) 315 ; the employers
may lawfully combine to resist the combina-
tion of employes; Cote v. Murphy, 159 Pa.

420, 28 Atl. 190, 23 L. R, A. 135, 39 Am. St.

Rep. 686.

A person not one of the parties enjoined
by a strike injunction, while not strictly

chargeable with breach of the Injunction, in

the same sense as the parties, is bound
with other members of the public to observe
its restrictions when known. He must not
aid or abet its violation by others, nor set

the known command of the court at defiance

by interference 'or obstruction; and if he
does so the court's power to punish is abso-

lute; Garrigan v. U. S., 163 Fed. 16, 89 C.

C. A. 494, 23 li. R. A. (N. S.) 1295.

After the railroad strike at Chicago in

1894, a commission consisting of the two
members appointed by the President and the

commissioner of labor was authorized to ex-

amine the causes of the controversies and
differences between railroad companies and
other common carriers engaged in interstate

transportation and their employes, the con-

ditions accompanying them and the best

means for adjusting them. As the result of

the report of the commission on November
14, 1894, various bills were introduced in

congress between January, 1895, and June 1,

1898, on which date an act was finally pass-

ed providing for investigation of the causes

of such differences by the chairman of the in-

terstate commerce commission and the com-

missioner of labor, and for the appointment

of a board of arbitration. Section 10 of this

act was declared unconstitutional in Adair
V. U. S., 208 U. S. 161, 28 Sup. Ct. 277, 52 L.

Ed. 436, 13 Ann. Cas. 764; but was severable

from the rest of the act.

This act was repealed by Act July 15,

1913, which appUed to common carriers by
railroad or partly by railroad and partly by
water, between the states or in foreign com-
merce, including bridges and ferries operated
in connection with raUroads, but exclud-

ing masters of vessels and seamen. It ex-

tends to employes, including all persons en-

gaged in train service (but not street railroad

service). In case of a controversy as to wa-
ges, hours of labor or conditions of employ-
ment, either party may apply to the board of

mediation and conciliation created by the
act, to bring about an amicable adjustment.
Failing such adjustment, the board shall en-

deavor to induce the parties to arbitrate.

The controversy is then submitted to a board
of six, or, if the parties agree, to a board of

three, chosen as follows: In case of a board
of three, the employer and employes shall

each select one arbitrator and those two shall

select a third ; if they fail to do so in five

days, the third arbitrator is named by the
board of mediation. In the case of a board
of six, the employer and' employes each
name two, and those four name two more,
or if they faU to name arbitrators, they are
appointed by the board.

The award, with the testimony and papers,

shall be filed in the United States district

court office and shall be final and conclusive
unless set aside for error of law apparent on
the record. It shall go into effect ten days
after filing, unless exceptions are filed for
matter of law apparent on the record. An
appeal lies within ten days to the circuit

court of appeals.

Nothing in the act shall require any em-
ploys to render personal service without his
consent; no injunction shall issue to com-
pel him to perform any personal labor or

service against his will. Receivers in feder-

al courts, in control of the business of em-
ployers, may be heard before the arbitrators.

Receivers may not reduce wages without the
authority of the court, after twenty days'
notice to the employes.
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See Botcott; CoMBirfation ; Conspiracy;
Injunction; Labor Union; Malice; Re-
straint OF Trade.

STRIKING A DOCKET. In English Prac-
tice. Entering the creditor's affidavit and
bond in bankruptcy. 1 Deac. Bank. 106.

STRIKING A JURY. In English Practice.

Where, for nicety of the matter in dispute, or
other cause, a special jury Is necessary, up-
on motion and rule granted thereon, the sher-
iff is to attend the prothonotary or proper
officer with the book of freeholders, and to

take indifferently forty-eight of the principal
freeholders, when the attorneys on each side,

being present, are to strike off twelve respec-
tively, and the remaining twenty-four are re-

turned. 3 Bla. Com. 357. Essentially the
same practice prevails in New York, Penn-
sylvania, and other states; Tr. & H. Pr. §

636. See Juet; Graham, Pr. 277. In some
of the states a special or struck jury is grant-
ed as of course upon the application of either

party; but more generally It must appear to
the court that a fair trial cannot be other-

wise had, or that the intricacy and impor-
tance of the case require it. One of the par-
ties being a citizen of color, the judge cannot
properly direct a special jury to be impanel-
led, one-half of whom are of African descent

;

Nashville v. Sheperd, 8 Baxt. (Tenn.) 373;
Virginia v. Rives, 100 U. S. 313, 25 L. Ed.
667. The statutory method of striking is

held to be mandatory ; Gallagher v. State,

26 Wis. 423; Long v. Spencer, 78 Pa. 303.

See Abb. N. Y. Dig. tit. Trial §§ 196-208;
Thomp. & Merr. Jur. § 14.

STRIKING OFF THE ROLL. Removing
the name of a solicitor from the rolls of the

court and thereby disentitling him to prac-
tise. See Disbar.

STRIP. The act of spoiling or unlawfully
taking away anything from the land,, by the
tenant for life or years, or by one holding an
estate in the land less than the entire fee.

Pub. St. Mass. [1882] 1295.

STRUCK. In Pleading. A word essential

in an indictment for murder, when the death
arises from any wounding, beating, or bruis-

ing. 1 Bulstr. 184 ; 5 Co. 122 ; Cro. Jac. 655

;

White V. Com., 6 Binn. (Pa.) 179, 6 Am. Dec.
443.

STRUCK JURY. See Striking a Jury.

STRUCK OFF. A term applied to a case
which the court, having no jurisdiction over,

and not being able to give judgment, order to

be taken off the record. This is done by an
entry to that effect.

As to the meaning of the words as used at
an auction sale, see Knocked Down.

STRUCTURE. That which is built or con-

structed ; an edifice or building of any kind.

Poles connected by wires for the transmis-

sion of electricity ; Forbes v. Electric Co.,

19 Ore. 61, 23 Pac. 670, 20 Am. St. Rep. 793

:

a mine or pit; Helm v. Chapman, 66 Cal.

291, 5 Pac. 352; a railroad track; Lee v.

Barkhampsted, 46 Conn. 213 ; see Giant-Pow-
der Co. V. R. Co., 42 Fed. 470, 8 L. R. A. 700
(contra, Rutherfoord v. R. Co., 35 Ohio St.

559) ; are structures. Swings or seats are
not ; Lothian v. Wood, 55 Cal. 159. See Me-
chanics' Lien.

STRUMPET. A harlot, or courtesan. Ja-
cob, Law Diet.

STUDENTS. That one is a student in a
university does not entitle him to vote where
the university is situated, nor does it of it-

self prevent his voting therei He may vote

at the seat of the university if he has his

residence there and is otherwise, qualified;

Wickham v. Coyner, 30 Ohio C. C. 765 ; Ber-

ry V. Wilcox, 44 Neb. 82, 62 N. W. 249, 48
Am. St. Rep. 706. The mere fact of taking

a room at a seminary for the sole purpose of

studying does not constitute one a voter in

the district in which the seminary Is located

In re Goodman, 146 N. Y. 284, 40 N. E. 769
In re Garvey, 147 N. Y. 117, 41 N. E. 439
though he is in a Roman Catholic seminary
studying for the priesthood, and has renounc-

ed all other homes, and, on admission to the

priesthood, will continue in the seminary un-
til assigned elsewhere by ecclesiastical supe-

riors; In re Barry, 164 N. Y. 18, 58 N. B. 12,

52 L. R. A. 831; contra, In re Garvey, 147
N. Y., 117, 41 N. E. 439. The facts that the

student is supported by his parents and
spends his vacations vrith them are strong,

but not necessarily conclusive, circumstances
to prove that he has not changed his resi-

dence-; Hall V. Schoenecke, 128 Mo. 661, 31
S. W. 97.

Students may become voters of the place

where the college is located, if they are self-

supporting and have given up their former
residence and intend to remain In the county

after their studies are over ; In re Lower
Oxford Contested Election, 2 Pa. Co. Ct. 323.

See Chancellor's Courts in the Two
Universities ; Domicil ; College.

STUFF GOWN. The professional robe

worn by barristers of the outer bar ; viz.

those who are not queen's counsel. Brown.
See Barrister ; Silk Gown.

STU LTI FY (Lat. stultus, stupid). To make
one out mentally incapacitated for the per-

formance of an act.

It. has been laid down by old authorities;

Littleton § 405; 4 Co. 123; Cro. Eliz. 398;

that no man should be allowed to stultify

himself, i. e. plead disability through mental

unsoundness. This maxim was soon doubt-

ed as law; 1 Hagg. Eccl. 414; 2 Bla. Com.

292 ; and has been completely overturned

;

2 Kent 451.

STUIWPAGE. The sum agreed to be paid

to an owner of land for trees standing upon
his land, the purchaser being permitted to en-

ter upon the land and to cut down and re-
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move the trees ; In other words it Is the price
paid for a license to cut. Blood v. Drum-
mond, 67 Me. 478.

STUPRUM (Lat.). In Roman Law. The
criminal sexual intercourse which took place
between a man and a single woman, maid, or
Widow, who had before lived honestly. Inst.

4. 18. 4 ; Dig. 48. 5. 6 ; 50. 16. 101.

STURGEON. See Royal Fish.

SUABLE. Capable of being, or liable to

be, sued. A suable cause of action is the ma-
tured cause of action.

SUB-AGENT. A person appointed by an
agent to perform some duty, or the whole of
the business relating to his agency.

SUB CONDITIONEM. Upon condition.

SUB-CO NJRACT. A contract by one who
has contracted for the performance of la-

bor or service with a third party for the
whole or part performance of that labor
or service. 9 M. & W. 710 ; Hilliard v. Kich-
ardson, 3 Gray (Mass.) 362, 63 Am. Dec. 743.

See Independent Contractoe.

SUB-CONTRACTOR. One who has enter-

ed into a contract, express or implied, for the
performance of an act with the person who
has already contracted for its performance.
Phill. Mech. Liens § 44; Lester v. Houston,
101 N. 0. 611, 8 S. E. 366.

SUB OISJUNCTIONE. In the alternative.

Fleta.

SUB JUDICE (Lat). Under or before a

judge or court ; under judicial consideration

;

undetermined. 12 East 409.

SUB-LEASE. A lease by a tenant to an-

other person of a part of the premises held

by him ; an under-lease. See Lease.

SUB MO DO (Lat.). Under a qualification.

A legacy may be given sub modo, that is, sub-

ject to a condition or qualification.

SUB NOMINE (Lat.). In the name of.

SUB PEDE SIGILI (Lat.). Under the foot

of the seal; under seal. This expression is

used when it is required that a record should

be certified under the seal of the court.

SUB POTESTATE (Lat.). Under, or sub-

ject to, the power of another: as, a wife is

under the power of her husband ; a child is

subject to that of his father ; a slave to that
of his master.

SUB SALVO ET SECURO CONDUCTO
(Lat). Under safe and secure conduct. 1
Stra. 430.

, SUB SILENTIO (Lat). Under silence;

without any notice being taken. Sometimes
passing a thing ««& ailentio is evidence of

consent See Silence.

SUB SPE RECONCILIATIONIS (Lat).

Under hope of reconcilement. 2 Kent 127.

SUB SUO PERICULO (Lat). At his own
risk.

SUB-TENANT. An under-tenant

SUBALTERN. An oflScer who exercises

his authority under the superintendence and
control of a superior.

SUBDITUS. A vassal; a dependent; one
under the power of another. Spelman.

SUBDIVIDE. To divide a part of a thing

which has already been divided. For ex-

ample, when a person dies leaving children,

and grandchildren, the children of one of his

own who is dead, his property is divided into

as many shares as he had children, including

the deceased, and the share of the deceased
is subdivided into as many shares as he had
children.

SUBINFEUDATION. The act of an in-

ferior lord by which he carved out a part of

an estate which he held of a superior, and
granted it to an inferior tenant to be held of

himself.

It was an indirect mode of transferring the
fief, and resorted to as an artifice to elude
the feudal restraint upon alienation. This
was forbidden by the statute of Quia Emp-
tores, 18 Ed. I. ; 2 Bla. Com. 91 ; 3 Kent 406.

See Cadw. Gr. Rents § 7; Chal. R. P. 18;
Quia Emptoees ; Feudal Law ; Tenuee.

SUBJECT. An individual member of a na-
tion, who is subject to the laws. This term
is used in contradistinction to citisen, which
is applied to the same Individual when con-

sidering his political rights.

In monarchical governments, by subject is

meant one who owes permanent allegiance to

the monarch.
Subject is a wider term than citizen ; there

are members of the state who, by reason of
natural or conventional disability, do not
enjoy full political rights. To a certain ex-

tent, alien residents within a state may be
deemed subjects. See Pollock, First Book of
Jurlspr. 57.

See Allegiance; Citizenship; Natueali-
ZATION.

SUBJECT-MATTER. The cause; the ob-

ject ; the thing in dispute.

It is a fatal objection to the jurisdiction of
the court when it has not cognizance of the
subject-matter of the action : as, if a cause
exclusively of admiralty jurisdiction were
brought in a court of common law, or a crltni-

nal proceeding in a court having jurisdiction

of civil cases only ; 10 Co. 68, 76 ; Com. v.

Johnson, 8 Mass. 87. In such case, neither a
plea to the jurisdiction nor any other plea
would be required to oust the court of juris-

diction. The cause would be dismissed by
the court

SUBJECT TO INSURANCE. A provision
in a charter-party, that the freight should be
payable, subject to insurance, does not make
the insurance by the ship-owner a condition
precedent to his right to recover the freight,

but means that the insurance premium is to
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be deducted from the freight. 27 I/. J. Ex.
392.

SUBJECTION (Lat. sui, under, jado, to

put, throw). The obligation of one or more
persons to act at the discretion or according
to the judgment and will of others. Private
subjection is subjection to the authority of

private persons. PubUo subjection is subjec-

tion to the authority of public persons.

SUBMARINE TELEGRAPHS. See Tele-

graph.

SUBMISSION (Lat. suimissio,—«m6, under,

m^ttere, to put,—a putting under). Used of

persons or things. A putting one's person or

property under the control of another. Brou-
ver v. Cotheal, 10 Barb. (N. Y.) 218. A yield-

ing to authority. A citizen is bound to sub-

mit to the laws, a child to his parents, a
guardian to his ward. A victor may enforce

the submission of his enemy.
Every consent involves a submission, but it

does not follow that a mere submission in-

volves a consent. 9 C. & P. T22.

In Maritime Law. Submission on the part

of the vanquished, and complete possession

on the part of the victor, transfer property

as between belligerents; The Alexander, 1
Gall. 532, Fed. Cas. No. 164.

In Practice. An agreement between par-

ties, having a dispute, to submit their differ-

ences to voluntary arbitration. See Abbitea-
TION AND AWAED.

SUBMISSION BOND. The bond by which
the parties agree to submit the matter in con-

troversy to arbitration, and to abide by the

award of the arbitrator. See Abbitbation
AND AWAED.

SUBNOTATIONS (Lat). In Civil Law.
The answers of the prince to questions which
had been put to him respecting some obscure

or doubtful point of law. See Resceipt.

SUBORNATION OF PERJURY. The pro-

curing another to commit legal perjury, who
In consequence of the persuasion takes the

oath to which he has been incited. Hawk. PI.

Cr. b. 1, c. 69, s. 10.

To complete the offence, the false oath must
be actually taken, and no abortive attempt to

solicit will complete the' crime; 2 Show. 1;

Com. v.- Douglass, 5 Mete. (Mass.) 241.

But the criminal solicitation to commit per-

jury, though unsuccessful, is a misdemeanor
at common law ; 2 East 17 ; 1 Hawk. PI. O.

435; 2 Bish. N. Or. L. § 1197; 26 U. O. Q.
B. 297. In fact it has been said : "There ap-

pears to have been a period in our law when
the unsuccessful solicitation was deemed to

constitute, without more, the full subornation

of perjury ; for as such it and other indict-

able attempts corruptly to influence a wit-

ness are treated of in some of the old books."

2 Bish. N. Or. L. § 1197. In order to consti-

tute the crime the false swearing procured

must be itself perjury; State v. Wymberly,

40 La. Aim. 460, 4 South. 161. As to what

constitutes perjury, see that title. An at-

tempt at subornation of perjury may be
shown in evidence at the trial of the cause to

which the attempt relates against the guilty

party. So also concealment of facta or docu-
ments such as a will, accounts, etc., which
were in the power of the party to produce
and which presumably he would produce;
McHugh V. McHugh, 186 Pa. 197, 40 Atl. 410,

41 L. R. A. 805, 65 Am. St. Rep. 849; L. R. 5

Q. B. 314, approved Hastings v. Stetson, 130
Mass. 76. See Chicago City R. Co. v. Mc-
Mahon, 103 111. 485, 42 Am. Rep. 29; Snell

V. Bray, 56 Wis. 156, 14 N, W. 14.

In the case of an affidavit before the land
office on an application to enter land, the
affidavit need not have been subscribed;

Numberger v. U. S., 156 Fed. 721, 84 C. 0.

A. 377.

For a form of an indictment for an attempt
to suborn a person to commit perjury, see 2
Chitty, Or. Law 480. There must be knowl-
edge that the testimony is false on the part
Of both, he who solicits and he who Is solicit-

ed; Coyne v. People, 124 111. 17, 14 N. E.

668, 7 Am. St Rep. 324; U. S. v. Evans, 19
Fed. 912.

An Indictment was held sufficient, though
the precise persons to be suborned and the
time and place of such suborning were not
particularized ; Williamson v. U. S., 207 U.

S. 426, 28 Sup. Ct 163, -52 L. Ed. 278.

SUBPCENA (Lat SW&, under, pcBna, penal-

ty). A process to cause a witness to appear
and give testimony, commanding him to lay

aside all pretences and excuses, and appear
before a court or magistrate therein named,
at a time therein mentioned, to testify for

the party named, under a penalty therein

mentioned. This is called distinctively a sub-

pcena a4 testific<indum.

On proof of service of a subpoena upon the

witness, and that he is material, an attach-

ment may be issued against him for a con-

tempt, if he neglect to attend, as commanded.
Where a witness, duly served, fails to at-

tend, and gives as his excuse that he knows
no evidence relative to the issue or that the

subpoena was taken out merely for vexa-

tious purposes, the court may order It set

aside. This was done in the case of the

prime minister and home secretary of Great

Britain; 25 T. L. R. 79. Members of the

cabinet; People v. Smith, 3 Wheel. Or. Cas.

(N. Y.) 135; and congressmen may be sub-

poenaed (not while in attendance on or going

to or from a session of congress ; Respublica

V. Duane, 4 Yeates [Pa.] 347), and. probably

the President of the United States. See U.

S. V. Burr, Fed. Cas. No. 14,692. Official

duties may be a sufficient excuse for not ap-

pearing. See Thompson v. R. Co., 22 N. J.

Eq. 111. As a general rule, the court should

assume that the executive is acting properly,

and that his absence is due to his official

duties ;- Appeal of Hartranft, 85 Pa. 433, 27

Am. Rep. 667. See 22 Harv. Law Rev. 376.
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In Chancery Practice. A mandatory writ
or process directed to and requiring one or
more persons to appear at a time to come and
answer the matters charged against him or

them. The writ of subpoena was originally

a process in the courts of common law, to

enforce the attendance of a witness to give

evidence ; but this writ was used In the court

of chancery for the same purpose as a cita-

tion in the courts of civil and canon Jaw, to

compel the appearance of a defendant, and
to obUge him to answer upon oath the allega-

tions of the plaintiff.

It was invented by John Waltham, bishop

of Salisbury, and chancellor to Rich. II., un-

der the authority of the statutes of West-
minster II. and 13 Edw. I. c. 34, which en-

abled him to devise new writs ; Cruise, Dig.

t. 11, c'l, § 12. See Vln. Abr. Subpoena; 1

Swanst. 209; Spence, Eq. Jur.

A Latin form of a subpoena is given In 1

Holdsw. Hist. E. L. 433.

SUBPCENA AD TESTIFICANDUM. See
SUBPCENA.

SUBPCENA DUCES TECUM. A writ or

process of the same kind as the subpcena ad
testificandum,, but with a clause requiring
the witness to bring with him and produce to

the court books, papers, etc., in his hands,
tending to elucidate the matter in Issue. 2
Bla. Com. 382.

This is the only method In most cases, of

obtaining the production of a document in

the hands of a person not a party to the ac-

tion. The use of such processes seems to be,

as suggested by Lord EUenborough, C. J.,

"essential to the very existence and constitu-

tion of a court of common law" ; 9 East 483,

where he states that such writs cannot be

traced earlier than the time of Charles II.

In the 16th century the practice of proving
by witnesses the facts stated in the pleadings

was growing. 3 Holdsw. Hist. E. L. 489. By
the middle of the 17th century the witnesses

and the jury were regarded as so distinct

that, if a party desired to have a Juror testi-

fy, he was examined in open court. 1 id. 160.

A statute in 1563 allowed process to compel
the attendance of witnesses in chancery ; id.

161.

In Wilson v. U. S., 221 U. S. 361, 31 Sup.
Ct 538, 55 L. Ed. 771, Ann. Gas. 1912D, 558,

the opinion of Bayley, B., in 2 Or. & M. 477
(a fully considered case), was quoted: "The
origin of the auipwna duces teeum does not

distinctly appear. It has been said that it

was not Introduced or known in practice till

the reign of Charles II. . . . But there

must have been some process similar to the

subpasna duces tecum to compel the produc-

tion of documents, not only before that time,

but even before the statute of the 5th of

Elizabeth. Prior to that statute there must
have been a power in the crown (for it would
have been utterly impossible to carry on the
administration of justice without such pow-

er) to require the attendance in courts of jus-

tice of persons capable of giving evidence and
the production of documents material to the

cause, though in the possession of a stranger.

. . . Whether he could require to be

sworn not ad testiflcandum, but true answer
to make to such questions as the court

should demand of him, touching the posses-

sion' or custody of the document, is not now
the question. Perhaps he might ; but we are

clearly of opinion that he has no right to re-

quire that a party bringing him into court

for the mere purpose of producing a docu-

ment should have him sworn in such a way
as to make him a witness In the cause, when
it may often happen that he is a mere de-

pository and knows nothing of the. docu-
ments, of which he has the custody."

The opinion proceeded

:

"Where the documents of a corporation are

sought, the practice has been to subpcena
the officer who has them in his custody. But
there would seem to be no reason why the
subpoena duces tecum should not be direct-

ed to the corporation Itself. Corporate ex-

istence implies amenability to legal process.

The corporation may be sued; It may be
compelled by mandamus, and restrained by
injunction, directed to it. Possessing the
privileges of a legal entity and having rec-

ords, books and papers, it is under a duty
to produce them when they* may properly
be required in the administration of justice."

It was held that the ad testificandum clause
is not essential to a subpoena duces tecum;
the person producing the papers need not
be sworn ; they may be proved by others.

It can only be used to compel the produc-

tion of books, papers, accounts, and the like

which are comprehended under the term
documentary evidence, and not to bring In

court such things as stove patterns, for
example ; In re Shephard, 3 Fed. 12; Johnson
Steel Street-Rail Co. v. Steel Co., 48 Fed. 191.

The writ may issue to a party to the ac-

tion where he is competent as a witness not-

withstanding a statute providing for an or-

der for production to enable an inspection
by the adverse party; Bonesteel v. Lynde,
8 How. Pr. (N. Y.) 226; contra, Trotter v.

Latson, 7 How. Pr. (N. Y.) 261; Murray v.

Elston, 23 N. J. Eq. 212.

The writ is compulsory and must be obey-
ed by the party to whom it is addressed;
4 Dowl. 273; U. S. v. Hunter, 15 Fed. 712;
and It is a question for the court whether
there is any valid reason why the paper
Shall not be produced and upon what condi-

tions; id.; 2 Jones & Sp. 28; Chaplain v.

Briscoe, 5 Sm. & M. (Miss.) 198. That the
papers are private is not of itself ground
for refusal ; In re Dunn, 9 Mo. App. 261

;

Burnham v. Morrlssey, 14 Gray (Mass.) 240,

74 Am. Dec. 676. He must bring them into
court for its inspection, though he need not
permit them to be given in evidence, il this
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would prejudice his rights; Bull v. Loveland,
10 Pick. (Mass.) 9.

"No witness, however, who is not a par-
ty to a suit, can be compelled to produce
his title-deeds to any property, or any docu-
ment the production of which might tend to

criminate him, or expose him to any penalty
or forfeiture; 2 Taunt. 115; Byass v. Sulli-

van, 21 How. Pr. (N. Y.) 50; but a witiiess

is not entitled to refuse to produce a docu-
ment in his possession only because its pro-

duction may expose him to a civil action (3

Q. B. D. 618), or because he has a lien upon
it." Steph. Dig. Ev. art. 118.

This is stated as the English rule, but in

this country it is said that the weight of
authority confines the excuse for not pro-

ducing the document to the exposure to pen-
alty or forfeiture or criminal prosecution;
Bull V. Loveland, 10 Pick. (Mass.) 9.

A custodian of public documents will not
be required to bring them into court under
a subpwna duces tecum where official copies

can be had ; Delaney v. Philadelphia, 1

Yeates (Pa.) 403 ; or where their production
would result in injury to the public ; Gray v.

Pentland, 2 S. & E. (Pa.) 23; 7 Dowl. 693.

Papers which are confidential communications
are protected as oral statements of the same
character would be, as, for example, papers

of a client in the hands of his attorney; Dur-
kee V. Leland,- 4 Vt. 612; 9 M. & W. 609.

"Although a paper should be in the legal

custody of one man, yet if a sulipcBna duces

tecum is served on another who has the

means to produce it, he is bound to do so;"

1 Campb. 17.

Telegrams are not privileged, and the of-

ficers of a telegraph company must produce
them under a suipcend diooes tecum without
respect to rules of the company to the con-

trary; U. S. V. Babcock, 3 Dill. 566, Fed.

Cas. No. 14,484; U. S. v. Hunter, 15 Fed.

712; Ex parte Brown, 72 Mo. 83, 37 Am.
Rep. 426; notwithstanding statutes for-

bidding the disclosure of such messages;
Ex parte Brown, 72 Mo. 83. Corporations

generally may be required to produce their

books and papers which are essential to the

rights of litigants; L. R. 9 C. P. 27; Wert-
heim v. Trust Co., 15 Fed. 718. See id.,

15 Fed. 718.

A subpoena is ordinarily granted as of

course; the applicant drafts his own form
and he purchases it at his peril. The court

may refuse to allow an excessive number of

witnesses to be summoned; Butler v. State,

97 Ind. 378. A witness who denies its regu-

larity should move before the return day;

but where it was not served in time, he may
appear then and move to set it aside. A
second subpoena cannot issue after the first

has been served and while it remains unre-

turned. The writ cannot be turned into

a writ of replevin- and used to impair the

rights of the witness; Elting v. U. S., 27

Ct. CI. 158. The federal practice is regulat-

ed by R. S. § 869.

If a person causes a subpoena to issue
against another ostensibly to secure his at-

tendance as a witness in a case, but in reality

to compel him to pay a claim, it is an abuse
of legal process; Dishaw v. Wadleigh, 15
App. Div. 205, 44 N. Y. Supp. 207.

A court will, in a proper case, set aside a
suipaip, duces tecum became it is too

broad; Hoppe v. W. R. Ostrander & Co.,

183 Fed. 786.

A witness is guilty of contempt who, ex-

pecting to be subpoenaed, but before issue,

concealed himsell; Aaron v. State, 62 So.

419. A defendant who attempted to persu-

ade one wanted as a witness to avoid serv-

ice of the subpoena is guilty of a misdemean^
or; [1913] Vict. L. R. 380.

See DisoovEET ; Peoduction op Documents;
Seaeohes and Seizubes.

SUBREPTIO (Lat). In Civil Law. Ob-
taining gifts of escheat, etc., from the king
by concealing the truth. Bell, Diet.; Calv.

Lex. Sutripere.

SUBREPTION. In French Law. Thefraud
committed to obtain a pardon, title, or grant,

by alleging facts contrary to truth.

SUBROGATION. The substitution of an-

other person in the place of the creditor, to

whose rights he succeeds in relation to the

debt. That change which puts another per-

son in the place of the creditor, and which
makes the right, the mortgage, or the se-

curity which the creditor has pass to the

person who is subrogated to him,—that is to

say, w-ho enters into his right Domat, Civ.

Law, pt. i. 1. iii. t. i. § vi.

It is the substitution of another person
in place of the creditor, so that the person

substituted will succeed to all the rights of

the creditor, having reference to a debt due
him. It is independent of any mere con-

tractual relations between the parties to be

affected by it, and is broad enough to cover

every instance in which one party is required

to pay a debt for which another is primari-

ly answerable, and which in equity and con-

science ought to be discharged by the latter;

Johnson V. Barrett, 117 Ind. 551, 19 N. E.

199, 10 Am. St.. Rep. 83.

It is a legal fiction by force of which an
obligation extinguished by payment made
by a third party is considered as continu-

ing to subsist for the benefit of this third

person, who makes but one and the same
person with the creditor in the view of the

law.

Subrogation gives to the substitute all

the rights of the party for whom he is sub-

stituted; Ohio L. Ins. & T. Co. v. Winn, 4

Md. Ch. 253. Among the earlier civil-law

writers, the term seems to have been used

synonymously with substitution; or, rather,

substitution included subrogation as well as

its present limited signification. See Domat,



SUBROGATION 3167 SUBROGATION

' Civ. Law, passim; PotMer. Obi. passim.
The term mbstitution is now almost alto-

gether confined to the law of devises and
chancery practice. See Substitution.
The word subrogation is originally found

only in the civil law, and has been adopted,
with the doctrine itself, thence into equity;

but in the law as distinguished from equity
it hardly appears as a term, except perhaps
where, as in Pennsylvania, equity is admin-
istered through the forms of law. The doc-
trine of marshalling assets is plainly deriv-

ed from the Roman law of subrogation or
substitution; and although the word is, or,

rather has been, used sparingly In the cotn-

mon law, many of the doctrines of subroga-
tion are familar to the courts of common
law.

It Is one thing to decide that a surety is

entitled, on payment, to have an assignment
of the debt, and quite another to decide that
he is entitled to be subrogated or substituted
as to the equities and securities to the place
of the creditor, as against the debtor and
his co-sureties; Story, Eq. Jur. § 493; Dennis
V. Rider, 2 McLean, 451, Fed. Gas. No. 3,-

797; Williams v. Washington, 16 N. 0. 137.

Conventional subrogation results, as its

name indicates, from the agreement of the
parties, and can take effect only by agree-

ment. This agreement is, of course, with the
party to be subrogated, and may be either

by the debtor or creditor. La. Civ. Code
1249.

"The doctrine of subrogation is derived
from the civil law (Springer's Adm'rs v.

Springer, 43 Pa. 518). In this country, un-

der the initial guidance of Chancellor Kent,

its principles have been more widely devel-

oped than in England (Furnold v. Bank, 44
Mo. 338). It is treated as the creature of

equity, and is so administered as to secure

real and essential justice without regard to

form (Id.), and is independent of any con-

tractual relations between the parties to be

affected by it (Eaton v. Hasty, 6 Neb. 419, 29
Am. Rep. 365). It is broad enough to in-

clude every instance in which one party pays
a debt for which another is .primarily an-

swerable, and which in equity an 1 goo J con-

science should have been discharged by the

latter (Harnsberger v. Yancey, 33 Gratf. (Va.)

527. See Johnson v. Barrett, 117 Ind. 551,

19 N. E. 199, 10 Am. St. Rep. 83)." Sheld.

Subr. § 1; Har. Subr. 1, 22.

Subrogation does not take place until the

payment of the whole debt; Columbia Pi-

nance & Trust Co. V. Ry. Co., 60 Fed. 794,

9 C. C. A.- 264, 22 U. S. App. 54.

A principle which lies at the bottom of

the doctrine is that the person seeking it

must have paid the debt under grave ne-

cessity to save himself a loss. The right

is never accorded to a volunteer; jBtna Life

Ins. Co. V. Middleport, 124 V. S. 534, 8 Sup.

Ct. 625, 31 L. Ed. 537; Sheld. Subr. § 240;

Shinn v. Budd, 14 N. J. Bq. 234 ; Hoover v.

Bpler, 52 Pa. 522 ; Gadsden v. Brown, Speer's

Eq. (S. C.) 37, 41, in which Is a statement
of the doctrine by Johnson, Ch., of which
Miller, J., said in jEtna Life Ins. Co. v.

Middleport, 124 U. S. 549, 8 Sup. Ct. 625, 31

L. Ed. 537: "This is perhaps as clear -a

statement of the doctrine on this subject as
is to be found anywhere."
But under the Louisiana code the pay-

ment of a mortgage debt by an ordinary

creditor subrogates him to the rights of

the mortgagee ; Hall v. Hawley, 49 La. Ann.

1046, 22 South. 205; so also of a grantee

of the premises who has paid the mortgage
in good faith relying on representations that

there were no junior liens; Johnson v.

Tootle, 14 Utah 482, 47 Pac. 1033; but a
mortgagee, who, for his own convenience,

with knowledge of the facts, accepts several

mortgages in discharge of the original one,

is not entitled to subrogation ; Seieroe v.

Homan, 50 Neb. 601, 70 N. W. 244.

Where a bank lent money to a contractor
to be used in carrying out his contract and
some of it was used by him for paying la-

borers and material men, the bank was not
entitled to subrogation to the claims of the
latter; Lawrence v. U. S., 71 Fed. 228. As
to subrogation to rights of labor, etc., claims,

see McClung v. R. Co. (Tenn.) 42 S. W. 53;
Receiver.

Persons are not entitled to the right of
subrogation where such alleged right arises

from tortious conduct of their own. A per-

son who invokes the doctrine of subrogation
must come into court with clean hands; Ger-
man Bk. of Memphis v. U. S., 148 U. S. 573,
13 Sup.. Ct. 702, 37 L. Ed. 564.

Legal subrogation takes place to its full

extent

—

First, for the benefit of one who being
himself a creditor pays the claim of an-
other who has a preference over him by
reason of his Hens and securities. For in

this case, it is said, it is to be presumed
that he pays for the purpose of securing
his own debt; and this distinguishes his
case from that of a mere stranger. Domat,
Civ. Law. And so, at common law, if a
junior mortgagor pays off the prior mort-
gage, he is entitled to demand an assign-
ment thereof; Appeal of Mosier, 56 Pa. 76,

93 Am. Dec. 783 ; MiUer v. Whittier, 36 Me.
577.

.Second, for the benefit of the purchaser
of an immovable, who uses the price which
he paid in paying the creditors to whom
the inheritance was mortgaged.

Third, for the benefit of him who, being
held with others or for others for the pay-
ment of the debt, has an interest in dis-

charging it

Subrogation takes place for the benefit

of co-promisors or co-guarantors, as between
themselves, and for the benefit of sureties

against their principals. But between co-
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guarantors and co-promisors subrogation ben-
efits him wljo pays the debt only to tbe ex-

tent of enabling him to recover from each
separately his portion of the debt. As
igalnst his co-sureties, the surety increasing
the value of their joint security is entitled

to subrogation only to the amount actually

paid; Tarr v. Ravenscroft, 12 Gratt. (Va.)

642. Any arrangement by one co-surety with
the principal enures to the benefit of all the

co-sureties ; Tyus v. De Jarnette, 26 Ala. 280

;

Taylor v. Morrison, 26 Ala. 728, 62 Am. Dec.
747.

If one tenant in common pays a mortgage
or other incumbrance upoa the property, he
may be subrogated to such lien to , secure
contribution from his co-tenants. A person

who has lent money to a debtor for the
purpose of discharging a debt may be sub-

rogated by the debtor to the creditor's rights,

and if the party who has agreed to ad-

vance the money for the purpose employs
it himself in paying the debt and discharg-

ing the incumbrance on land given for its

security, he is not to be regarded as a volun-

teer. After such an agreement vnth the

debtor, he is not a stranger in relation to the

debt, but he may in equity be entitled to

the benefit of the security which he has

satisfied with the expectation of receiving a
new mortgage or lien upon the land for the

money paid; Haverford L. & B. Ass'n v.

Fire Ass'n, ISO Pa. 522, 37 Atl. 179, 57 Am.
St. Kep. 657.

When a mortgage is taken upon land

with the understanding that it shall be a

first lien thereon, and that the money lent

is to be applied by the mortgagee . to the

payments of a prior lien, and it is so applied,

the mortgagee is subrogated to the rights

of the prior incumbrancer when it is equita-

ble to do so, although there was an ante-

cedent second mortgage of which the subse-

quent mortgagee had no actual knowledge
or notice; Traders' Bk. v. Myers, 3 Kan.

App. 636, 44 Pac. 292.

Most of the cases of subrogation so called

in the common law arise from transactions

of principals and sureties. Courts of equity

have held sureties entitled, upon payment
of the debt due by their principal to the

creditor, to have the full benefit of all the

collateral securities, both of a legal and equi-

table nature, which the creditor has taken
as an additional pledge for his debt; Story,

Eq. Jur. § 499.

"A surety who completes a contract with

the United States on the contractor's de-

fault is subrogated to the rights which the

United States might assert against a fund

created by the retention of 10 per cent, of

the sums estimated from time to time as

the value of the work done, in order to in-

sure its completion; and this right relates

back to the making of the contract, and is

superior to any equitable lien asserted by a

bank for moneys advanced to the contrac-

tor without the surety^s knowledge before

he began to complete the work." Moses v.

U. S., 166 U. S. 571, 17 Sup. Ct. 682, 41 L.

Ed. Ili9.

Where the creditor's right to subrogation

depends on the existence in the surety of

the rights to which subrogation is sought,

after the surety has parted with the thing

given him for his protection, the creditor

can have no subrogation ; Cunningham v. R.

Co., 156 U. S. 400, 15 Sup. Ct. 361, 39 L. Ed.
471.-

It is a settled rule that in all cases where
a party only secondarily liable on an obli-

gation is compelled to discharge it, he has
a right in a court of equity to stand in the
place of the creditor, and be subrogated to

all his rights against the party previously

liable; Hays v. Ward, 4 Johns. Oh. (N. T.)

128, 8 Am. I>e& 554; Barker v. Parker, 4
Pick. (Mass.) 505; Union Bank of Md. v.

Edwards, 1 Gill & J. (Md.) 346. This is

clearly the case where the surety takes an
assignment of the security; Norton v. Soule,

2 Me. (2 Greenl.) 341.

If a surety on a debt secured by mort-

gage pays the debt, he is entitled to the

mortgage as security; 2 Sim. 155. In aU
cases, the payment must have been made by
a party liable, and not by a mere volunteer

;

Sandford v. McLean, 3 Paige Ch. (N. T.) 117,

23 Am. Dec. 773; Mtnn Life Ins. Co. v.

Middleport, 124 U. S. 534, 8 Sup. Ct. 625, 31
L. Ed. 537; but it will be applied whenever
the person claiming its benefits has paid a
debt for which another was primarily an-

swerable, and which he was compelled to

pay In order to protect his own rights or

save his own property; McNeil v. Miller, 29

W. Va. 480, 2 S. B. 335 ; JEtna Life Ins. Co.

V. Middleport, 124 U. S. 534, 8 Sup. Ct. 625,

31 L. Ed. 537. The creditor must have had
his claim fully satisfied; Union Bank of Md.
V. Edwards, 1 Gill & J. (Md.) 347; and the

surety claiming subrogation must have paid
it ; Kyner v. Kyner, 6 Watts (Pa.) 221 ; La
Grange v. Merrill, 3 Barb. Ch. (N. T.) 625;
Bonham v. Galloway, 13 111. 68 ; and is sub-

rogated, where he has paid to redeem a se-

curity, only to the amount he has paid, what-
ever be the value of the security ; Hill v.

Manser, 11 Gratt. (Va.) 522. But giving a
note is payment within this rule; Burke v.

Cruger, 8 Tex. 66, 58 Am. Dec. 102. One who
advances money to the mortgage creditor of

his debtor, in the payment of interest ac-

cumulations on the mortgage debt, becomes

legally subrogated, pro tanto to the mort-

gage creditor's right; Hobgood v. Schuler,

44 La. Ann. 537, 10 South. 812. When a

mortgagor fails to protect junior incum-

brancers against a prior lien when it is his

duty to do so, they may pay it and be sub-

rogated to the rights of the holder thereto;

Memphis & L. R. R. v. Dow, 120 U. S. 287,
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7 Sup. Ot. 482, 30 L. Ed. 595. The surety

after paying the debt is entitled to enforce
every security which the creditor has against
the principal ; Penn v. Ingles, 82 Va. 65.

When a surety pays the money to the cred-

itor, to preserve the security for the benefit

of the surety so paying, it must be assigned
to a trustee, and in no other way can it be
kept alive; Tiddy v. Harris, 101 N. C. 589,

8 S. B. 227.

Judgment obtained against the principal

and surety does not destroy the relation as
between themselves; Pettee v. Flewellen, 2

Ga. 239 ; La Parge v. Herter, 11 Barb. (N. Y.)

159. If a judgment is recovered against a
debtor and surety separately for the same
amount, the surety can enforce the judgment
against his principal when assigned to him
after he had paid the amount of the judg-
ment; Olason V. Morris, 10 Johns. (N. Y.)

524.

A surety in a judgment to obtain a stay

of execution is not entitled to be substi-

tuted on paying the judgment, as against

subsequent creditors; Appeal of Armstrong,
5 W. & S. (Pa.) 352. Nor can the surety be

subrogated, although he has paid a judg-

ment, if he has sued his principal and fail-

ed to recover; Fink v. Mahaffy, 8 Watts
(Pa.) 384.

If a judgment is recovered and the sure-

ties pay, they are entitled to be subrogated;
Pott V. Nathans, 1 W. & S. (Pa.) 155, 37 Am.
Dec. 456; McDougald v. Dougherty, 14 Ga.
674; Ottman v. Moak, 3 Sandf. Ch. (N. Y.)

431; even where a mortgage had been giv-

en them, but which turned out to be in-

valid; Miller y. Pendleton, 4 Hen. & M.
(Va.) 436. This seems to be contradicted

in Carr's Adm'r v. Glasscock's Adm'r, 3
Gratt. (Va.) 343.

Entry of satisfaction on a judgment does

not destroy subrogation', if the entry was
not made at the instance of the surety;

Bally V. Brownfield, 20 Pa. 41.

Where the surety has become liable on
the contract of his principal, when the

principal fails to perform the contract, the

surety may pay and be subrogated; New
Hampshire Savings Bank v. Colcord, 15 N. H.

119, 41 Am. Dec. 685 ; thus, where the sure-

ty was held on a bond, which he was ob-

liged to pay; Fox v. Alexander, 36 N. C.

340; McDaniels v. Mfg. Co., 22 Vt. 274;
and this even where the bond was given

to the U. S. to pay duties on goods belong-

ing to a third person; Enders v. Briine, 4

Rand. (Va.) 488. And where the bond was
given for the payment of the price of land,

he was allowed to sell the land ; Franklin

Ins. Co. V. Drake, 2 B. Monr. (Ky.) 50. But
it is said the mere payment does not ipso

facto subrogate him ; Rittenhouse v. Lever-

ing, 6 W. & S. (Pa.) 190. The surety on a
bond of a county auditor is entitled to pro-

ceed by subrogation, after it has paid the

Bonv.—199

county the loss occasioned by the auditor;

National Surety Co. v. Bank, 156 Fed. 21,

84 C. C. A. 187, 14 L. B, A. (N. S.) 155, 13

Ann. Cas. 421.

If the surety be also a debtor, there will

be no substitution, unless expressly made;

Appeal of Erb, 2 Pen. & W. (Pa.) 296; and

the person who claims a right of subroga-

tion must have superior equities to those

opposing him ; Ilarrisburg Bank v. German,

3 Pa. 300.

Sureties of a surety, and his assignee,

are entitled to all the rights of the surety,

and to be substituted to his place as to all

remedies against the principal or his estate;

Elwood V. Deifendorf, 5 Barb. (N. Y.) 398;

McDaniels v. Mfg. Co., 22 Vt. 274.

A surety cannot compel the creditor to

exhaust his security before coming on the

surety; 37 N. J. L. J. 370.

The debt of the acceptor of a bill is not

extinguished by the payment of the bill by
the indorser or drawer ; for the same rights

will remain against him, in their favor,

which the holder had himself, unless he is

a mere accommodation acceptor; Story, Bills

§ 422. See a limitation in Per Lee v. Onder-
donk, 19 Barb. (N. T.) 562. But if payment
is made by an indorser who had not re-

ceived due notice, it is at his own risk, and
he can ordinarily have no recourse over to

third persons ; Chitty, BUls, c. 9; Har. Subr.

174.

An accommodation acceptor is not en-

titled on payment to a security given to an
accommodation indorser: Gomez v. Lazarus,

16 N. C. 205.

An accommodation indorser who is ob-

liged to pay the note is subrogated to the

collateral securities; Toler v. Cushman, 12
La. Ann. 733. This subrogation operates in

the civil law for the benefit of a holder by
intervention (i. e. who pays for the honor of

the drawer).

Payment of a note by an indorser actual-

ly bound, produces the legal effect of sub-

rogating him to the rights of the last hold-

er; Seixas v. Gonsoulin, 40 La. Ann. 351, 4
South. 453. One paying the note of another

by mistake is not entitled to be subrogated

to the rights of the payee; Charnock v.

Jones, 22 S. D. 132, 115 N. W. 1072, 16 U R.

A. (N. S.) 233.

This species of subrogation (by indorse-

ment) is to be distinguished from that
which a surety on a note has when he is

compelled to pay. Such surety is entitled

to the benefit of all the securities which
.the holder has; Barnes v. Morris, 39 N. C.

22; HUl V. Voorhies, 22 Pa. 68; Perley v.

Langley, 7 N. H. 236.

In the civil law, an agent who buys
goods for his principal with his own money
is so far subrogated to the principal's rights

that if he fails the agent may sell his goods

as if they were his own; Cour de Cass.

Nov. 14, 1810.
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An insurer of real property Is subrogated
to the rights of the insured against third
parties who are responsible for the loss at

common law; 2 B. & C. 254; Hart v. R.
Corp., 13 Mete. (Mass.) 99, 46 Am. Dec. 719

;

Connecticut Fire Ins. Co. v. R. Co., 73 N.
Y. 399, 29 Am. Rep. 171; Rockingham Mutual
Fire Ins. Co. v. Bosher, 39 Me. 253, 63 Am.
Dec. 618; Connecticut Mut. Life Ins. Co. v.

B. Co., 25 Conn. 265, 65 Am. Dec. 571. And
it is well settled in some states that the

mortgagee cannot, after payment of his debt

by the underwriter, enforce his- claim

against the mortgagor, but that the under-

writer is sulirogated to the rights of the

mortgagee ; Smith v. Ins. Co., 17 Pa. 253, 55
Am. Dec. 546; Foster v. Van Reed, 70 N.

Y. 19, 26 Am. Rep. 544; Norwich Fire Jns.

Co. V. Boomer, 52 111. 442, 4 Am. Rep. 618.

So in Canada; 1 Low. Can. 222. The con-

trary view, however, has been consistently

maintained in Massachusetts; King v. Fire

ins. Co., 7 Cush. (Mass.) 1, 54 Am. Dec. 683.

But an Insurance company is not subrogat-

ed to the rights of a mortgagee who has paid

the premiums himself, so as to' demand an
assignment of the mortgage before paying
his claim when the buildiugs were burned

;

Foster v. Fire Ins. Co., 2 Gray (Mass.) 216;
8 Hare 216.

The insurer, upon paying to the assiired

the amount of the loss, total or partial, of the
goods insured, becomes, without any formal
assignment or any express stipulation to that
effect in the policy, subrogated in a cor-

responding amount to the assured's right of

action again.st the carrier or other person
responsible for the loss, and in a court of

admiralty may assert in his own name that

right of the shipper; Liverpool & G. W.
Steam Co. v. Ins. Co., 129 U. S. 397, 9 Sup.

Ct. 469, 32 L. Ed. 788. As between a com-
mon carrier of goods and an underwriter
upon them, the liability to the owner for

their loss is primarily upon the carrier, while
the liability of the insurer is only secondary

;

Wager v. Ins. Co., 150 U. S. 99, 14 Sup. Ct.

55, 37 L. Ed. 1013.

Ordinarily as between the insurer, claiming
subrogation, and the insured, the amount of
the recovery against the person whose tort

caused the loss represents the entire loss

suffered by the insured ; Stoughton v. Gas
Co., 165 Pa. 428, 30 Atl. 1001.

Under a statute directing, through its

standard form of insurance policy, the sub-

rogation of the insurer to the rights of the in-

sured against the party primarily responsible

for the loss, such subrogation is a legal right,-

which must prevail unless a stronger equity

be shown against it; and, where the insur-

ed recovers a judgment against such party,

the Insurer is subrogated to his rights there-

in; Stoughton V. Gas Co., 35 Wkly. Notes

Cas. 519.

"An Insurance company which has paid a

loss upon partnership goods is not prevented.

by the subsequent death of one of the part-

ners and the resulting dissolution of the Arm,
from maintaining a suit in admiralty in the

partnership name to recover the amount of

the loss from the carrier." The Queen, 78
Fed. 155.

An insurer upon paying a loss to the as-

sured can take nothing by subrogation but

the rights of the assured, and if the assured
has no right of action, none passes to the in-

surer; St Louis, I. M. & S. R. Co. v. Ins.

Co., 139 U. S. 223, 11 Sup. Ct 554, 35 L. Ed.

154; Wager v. Ins. Co., 150 U. S. 99, 14 Sup.

Ct 55, 37 L. Ed. 1013.

The doctrine of subrogation does not apply

to life insurance; Connecticut Mut. L. Ins.

Co. v. R. Co., 25 Conn. 265, 65 Am. Dec. 571.

But see, .astna Ins. Co. v. R. Co., 3 Dill. 1,

ITed. Cas. No. 96. An accident insurance com-
pany does not become subrogated to the

rights of the policy holder against one who
negligently causes injury, unless there is a
provision to that effect in the policy ; Gatz-

weiler v. Light Co., 136 Wis. 34, 116 N. W.
633, 18 L. R. A. (N. S.) 211, 128 Am. St Rep.

1057, 16 Ann. Cas. 633.

If one lends money to an insane person to

purchase real estate, he cannot be subrogated

to the rights of his debtor against the ven-

dor, so as to compel the latter to return the

purchase money to him ; Murphree v. Clisby,

168 Ala. 339, 52 South. 907, 29 L. R. A. (N.

S.) 933; and so where one advances money
to pay an encumbrance on a minor's prop-

erty, where he takes as security a deed of

trust executed with the sanction of the pro-

bate court, but which proves to be without le-

gal justification, he cannot be subrogated to

the benefit of the old encumbrance after it

has been cancelled on the record; Capen v.

Garrison, 193 Mo. 335, 92 S. W. 368, 5 L. R.

A. (N. S.) 838. But in Hughes v. Thomas, 131

Wis. 315, 111 N. W; 474, 11 L. R. A. (N. S.)

744, 11 Ann. Cas. 673, it was held that where
money is advanced to an executor to pay a

mortgage the payor expecting to receive se-

curity on the fee, whereas the security bound
only the life estate, he was entitled to sub-

rogation to the rights of the mortgagee. The
mere payment of the debt at the instance of

the debtor does not entitle the payor to sub-

rogation to the lien of the creditor; In re

Coleman, 136 Fed. 820, 69 C. C. A. 496.

An original stockholder compelled to pay

calls on stock after its assignment, is entitled

to be subrogated to the rights of the corpora-

tion against the delinquent assignee only

upon clear propf of acceptance of. the trans-

fer by the latter; Tripp v. Appleman, 35

Fed. 19.

in the civil law, whoever paid privileged

debts, such, for example, as the funeral ex-

penses, had by subrogation the prior claim:

Eorum ratio prior est creditorum quorum pe-

cunia ad creditoris privilegios p&'venit. Dig.

de reb. ane. jud. pos. 1. 24, § 3.

So, if during the community of goods aris-



SUBROGATION 8171 SUBSCRIBING WITNESS

ing from the relation of husband and wife,

an annuity which was due from one of them
only was redeemed by the money belonging to
both, the other was subrogated plena jure as
to that part of the claim; Pothier, Obi. pt.

3, c. 1, art. 6, § 2.

In the civil law, the consignee of goods
who pays freight is said to tje subrogated to

the rights of the carrier and forwarder

;

Cour de Cass., 7th Dec. 1826. The common
law does not recognize this right as a subro-
gation. But see Lien.

In marshalling assets, where a mortgagee
has a lien on two funds, if he satisfy him-
self out of one which is mortgaged to a jun-
ior mortgagee so as to extinguish the fund,
the junior mortgagee is subrogated to the
other fund; Hunt v. Townsend, 4 Sandf.
Ch. (N. T.) 510.

The right of subrogation Is a personal
right, but may be assigned; Harrisburg Bk.
V. German, 3 Pa. 300; and the creditors of
the surety may claim the benefit of the right

;

Neff V. Miller, 8 Pa. 347 ; Bibb v. Martin, 14
Smedes & M. (Miss.) 87. As to which of two
parties liable for the debt shall be subrogat-

ed, see Bellows v. Allen, 23 Vt. 169.

Where one is subrogated to a mortgage. It

is not necessary that it be assigned to him

;

Walker v. King, 45 Vt. 525; though such
assignment would only strengthen his posi-

tion; Davis V. Pierce, 10 Minn. 376 (Gil. 302).

The right of subrogation to a prior incum-
brance Is sometimes enforced by a court of

equity by compelling the holder of it to as-

sign it to the party entitled to subrogation;

Johnson v. Zink, 51 N. T. 333; Appeal of
Lyon, 61 Pa. 16.

One who is liable to contribute to the pay-
ment of a prior lien on property on which
he holds security, who Is obliged to pay the

whole of such claim to protect his own inter-

est, may be subrogated thereto for the pur-

pose of compelling contribution from the

other persons liable for a part thereof; Tar-

bell V. Durant, 61 Vt. 516, 17 Atl. 44.

The weight of authority denies subrogation

when the sole object of a suit In equity is to

avoid the statute of limitations ; Burrus v.

Cook, 215 Mo. 496, 114 S. W. 1065.

The creditor need not be made a party to

a bill to obtain subrogation; M'Nairy v.

Etostland, 10 Terg. (Tenn.) 310.

See Lien ; Makshalling Assets.

SUBSCRIBE. To write underneath. Wild
Cat Branch v. Ball, 45 Ind. 213. To affix a
signature. In re Strong's Will, 16 N. T.

Supp. 104. It may sometimes be construed to

mean to give consent to or to attest. '24 L.

J. Q. B. 171.

SUBSCRIBING WITNESS. One who sub-

scribes his name to a writing in order to be

able at a future time to prove its due execu-

tion. An attesting witness.

In order to make a good subscribing wit-

ness, it Is requisite that he should sign his

name to the Instrument himself, at the time

of its execution, and at the request or with

the assent of the party ; HoUenback v. Flem-

ing, 6 Hill (N. T.) 303; 11 M. & W. 168;

Mullen V. McKelvy, 5 Watts (Pa.) 309.

The practice is, If the subscribing vritness

cannot be produced,, to prove his signature,

and that proves the signature of the maker
of the Instrument.

If the subscribing witness is out of the ju-

risdiction, and no person can be found with-

in the jurisdiction who can prove his hand-
writing, the handwriting of the obligor may
be proved.

Quiere whether. If the handwriting of the
witness is proved, that of the obligor ought
not to be also ; Clark v. Sanderson, 3 Binn.

(Pa.) 192, 5 Am. Dec. 368.

WIgmore, Code of Evidence, states the rule

that the attesting witnesses to a document
must first be called as being applicable only
where attesting witnesses to a document are
required by law. The attesting witnesses must
first be called, or it must be shown that their

testimony Is unavailable—the witnesses being
dead, or outside the jurisdiction, or cannot
be found, etc. It may be shown that the doc-

ument is more than thirty years old, raising

a presumption that the witnesses are dead.
The rule does not apply, because of an estop-

pel or some other rule of positive law, or be-

cause of a rule of pleading or a judicial ad-
mission, or if the opponent claims under the
same instrument, but not because it was
merely produced by the opponent.

SUBSCRIPTIO. That kind of imperial
constltutioPi which was granted in answer to

the prayer of a petitioner who was present.
Calvinus.

SUBSCRIPTION (Lat. sub, under, scril)0,

to write). The placing a signature at the
bottom ol' a written or printed engagement;
or It is the attestation of a witness by so writ-
ing his name; but it has been holden that
the attestation of an Illiterate witness by
making his mark is a sufficient subscription.

2 Ves. Sen. 454 ; 3 P. Wms. 253.

The act by which a person makes an agree-
ment over his signature In writing, to furnish
a sum of money for a particular purpose ; as,

a subscription to a charitable Institution, a
subscription for a book, for a newspaper, and
the like.

One who subscribes, agreeably to the stat-

ute and by-laws of a chartered company, ac-

quires a right to his shares, which Is a suffi-

cient consideration to make the subscription
obligatory on him ; but otherwise where the
organization was not yet effected ; McCarty
V. E. Co., 87 Pa. 332 ; Boyd v. R. Co., 90 Pa.
169. A subscription for the payment of cer-

tain sums of money to a contemplated corpo-

ration, to be formed for a purpose for which
the subscribers were to derive benefits, may
be enforced by the corporation when formed

;

and no formal aeceptancfe of the subscription
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or notice of such acceptance is necessary to

make it binding; Richelieu Hotel Co. v. En-
campment Co., 140 111. 248, 29 N. E. 1044, 33
Am. St. Rep. 234.

A subscription of a certain sum towards
paying off a church debt made long after the
debt was contracted and the church built, is

without consideration and cannot be enforc-

ed ; First Cong. Church v. Gillis, 17 Pa. Co.

Ct. R. 614. A mere subscription for a chari-

table object cannot be enforced; Twenty-
Third St. Bapt. Church v. Cornell, 117 N. Y.

601, 23 N. E. 177, 6 U E. A. 807 ; Cottage St.

M. E. Church v. Kendall, 121 Mass. 528, 23
Am. Rep. 286; Pratt v. Trustees, 93 111. 475,-

34 Am. Rep. 187; University of Des Moines
V. Livingston, 57 la. 307, 10 N. W. 738, 42
Am. Rep. 42. A gratuitous subscription to

promote the object for which a corporation is

established, cannot be enforced unless the

promisee has, in reliance on the promise sued
on, done something or incurred or assumed
some liability or obligation ; it is not suflS-

cient that others were led to subscribe by
the subscription sought to be enforced ; Cot-

tage Street Church v. Kendall, 121 Mass. 528,
'23 Am. Rep. 286; Twenty-Third St. Baptist

Church V. Cornell, 117 N. Y. 601, 23 N. E. 177,

6 L,. R. A. 807 ; University of Des Moines v.

Livingston, 57 la. 307, 10 N. W. 738, 42 Am.
Rep. 42. The consideration which supports

the promise of a subscriber to an enterprise

Is expenditure by the promisee on the faith of

the subscription and not advantage to be

gained by the promisor ; Kinsley v. Military

Encampment Co., 41 111. App. 259; McCabe
V. O'Connor, 69 la. 134, 28 N. W. 573. See

Johnson v. University, 41 Ohio St. 527. Until

liability has b6en incurred or acts have been

done on the strength of the subscription, it

may be withdrawn, and it is revoked by the

insanity or death of the subscriber ; Beach
V. Church, 96 111. 177; Helfenstein's Estate,

77 Pa. 328, 18 Am. Rep. 449.

It has been held that a subscription, to be

binding, should be a promise to some partic-

ular person or committee; and there should

be an agreement on the part of such person

or committee to do something on their part:

as, to provide materials or erect a building;

Phillips Limerick Academy v. Davis, 11

Mass. 114, 6 Am. Dec. 162 ; Troy Conference

Academy v. Nelson, 24 Vt. 189; Hamilton
College V. Stewart, 1 N. Y. 581.

If advances were fairly authorized, and
have been made on the strength of the sub-

scriptions, it will be deemed sufficient to

make them obligatory ; Farmington Academy
V. Allen, 14 Mass. 172, 7 Am. Dec. 201 ; War-
ren v. Stearns, 19 Pick. (Mass.) 73 ; Robert-

son V. March, 4 111. (3 Scam.) 198 ; Univer-

sity of Vermont v. Buell, 2 Vt. 48; they

form a consideration for each other; Edin-

boro Academy v. Robinson, 37 Pa. 210, 78 Am.
Dec. 421.

The subscriptions to a common object are

not usually mutual or really concurrent, and

can only be held binding on grounds of public

policy. See George v. Harris, 4 N. H. 533,

17 Am. Dec. 446 ; Trustees of Church in Han-
son V. Stetson, 5 Pick. (Mass.) 506; Com'rs
Canal Fund v. Perry, 5 Ohio 58.

A subscription for shares implies a prom-
ise to pay for them, and this promise sus-

tains an actioil to collect, without pcoof of

any particular consideration; San Joaquin
Land & Water Co. v. Beecher, 101 Cal. 70, 35
Pac. 349 ; Rutenbeck v. Hohn, 143 la. 13, 121

N. W. 698, 136 Am. St. Rep. 731. An express

promise to pay is not necessary in an Eng-

lish corporation, the statutes providing that

the subscription shall be a debt due from the

subscriber ; Nashua Savings Bank v. Anglo-

American Land Co., 189 U. S. 221, 23 Sup.

Ct. 517, 47 L. Ed. 782. The signing of the

subscription paper is an implied proinise to

pay the subscription ; Hawley v. Upton, 102

U. S. 314, 26 L. Ed. 179; Planters' & Mer-

chants' Ind. Packet Co. v. Webb, 144 Ala.

666, 39 So. 562; Camahan v. Campbell, 158

Ind. 226, 63 N. E. 384 ; Merrimac Min. Co.

V. Levy, 54 Pa. 227, 93 Am. Dec. 697; even

though the subscription was before incorpo-

ration; Richelieu Hotel, Co. v. Encampment
Co., 140 lU. 248, 29 N. E. 1044, 33 Am. St.

Rep. 234; Athol M. H. Co. v. Carey, 116

Mass. 471 ; Peninsular R. Co. v. Duncan, 28

Mich. 130; Edinboro Academy v. Robinson,

37 Pa. 210, 78 Am. Dec. 421. The corporation

may bring an action at law for damages
against a subscriber to a preliminary sub-

scription list who refuses to take and pay for

the stock ; Quick v. Lemon, 105 111. 578 ; Rhey
V. Plank-Road Co., 27 Pa. 261 ; Mt. Sterling

Coal Road Co. v. Little, 14 Bush (Ky.) 429.

A corporation may defeat a subscriber's ac-

tion for stock by proving that it never ac-

cepted his subscription; Badger Paper Co.

V. Rose, 95 Wis. 145, 70 N. W. 302, 37 L. R.

A. 162 ; Starrett v. Ins. Co., 65 Me. 374. But
no formal acceptance by the corporation is

necessary in order to enforce a subscription;

Cozart V. Herndon, 114 N. C. 252, 19 S. B.

158; Da Ponte v. Breton, 121 La. 454, 46

South. 571 ; Louisiana Purchase Expo. Co.

V. Emerson, i63 Mo. App. 465, 143 S. W. 843.

A subscriber for stock in a corporation can-

not obtain a cancellation of his subscription

except by the unanimous consent of the other

subscribers; Steely v. Imp. Co., 55 Tex. Civ.

App. 463, 119 S. W. 319; Shelby Co. R. Co.

V. Crow, 137 Mo. App. 461, 119 S. W. 435;

except before incorporation; Muncy Engine

Co. V. Green, 143 Pa. 269, 13 Atl. 747.

A subscription for stock cannot be enforced

unless the subscriber expressly promised to

pay, or the charter expressly obligated him

to do so; White Mountains R. Co. v. East-

man, 34 N. H. 124; Mechanics' F. & M. Co.

V. Hall, 121 Mass. 272; contra, Windsor E.

L. Co. V. Tandy, 66 Vt, 248, 29 Atl. 248, 44

Am. St. Rep. 838.

See OONTEACO!.
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SUBSCRIPTION LIST. The subscription
list of a newspaper Is an incident to tlie

newspaper, and passes wltli tlie sale of the
printing materials ; McParland v. Stewart,
2 Watts (Pa.) Ill, 26 Am. Dec. 109.

SUBSELLIA. Lower seats or benches oc-

cupied by the judices and by inferior magis-
trates when they sat in judgment, as distin-

guished from the tribunal of the praetor. Cal-
vinus.

SUBSEQUENT ACTION. A second ac-

tion commenced after the issue of a writ, but
before judgment obtained in a first action,

is held to be a subsequent action. 51 L. J.

Q. B. 279.

SUBSEQUENT CONDITION. See Condi-
tion.

SUBSIDY. In English Law. An aid, tax,

or tribute granted by parliament to the king
for the urgent occasions of the kingdom, to

be levied on every subject of ability, accord-

ing to the value of his lands or goods. Ja-

cob, Law Diet.

N International Law. The assistance given

In money by one nation to another to enable

It the better to carry on a war, when such
nation does not join directly in the war.
Vattel, Uv. 3, § 82. See Neuibalitt; Sub-
vention.
Aid given by the government to some com-

mercial enterprise, as to a steamship line.

The appropriations of money by the act of

1895, to be paid to certain manufacturers and
producers of sugar who had "complied with
the provisions of the act of 1890, were held

to be within the power of congress to make

;

U. S. V. Realty Co., 163 U. S. 427, 16 Sup. Ct.

1120, 41 L. Ed. 215.

An intention to surrender the right to de-

mand the carriage of mails over subsidized

railroads at reasonable rates, assumed in con-

struing a statute of the United States, is op-

posed to the established policy of congress;

Wis. C. K. Co. V. U. S., 164 U. S. 190, 17 Sup.

Ct. 45, 41 L. Ed. 399.

SUBSOIL. The word includes, prima far

cie, all that is below the actual surface, down
to the centre of the earth. 17 L. J. C. P. 162.

It is a wider term than mines, quarries, or

minerals. 2 L. K. Ir. 339.

SUBSTANCE. That which is essential: it

is used in opposition to form.

It is a general rule that on any issue it is

sufficient to prove the substance of the issue.

For example, in a case where the defendant
pleaded payment of the principal sum and all

interest due, and it appeared in evidence that

a gross suin was paid, not amounting to the

full interest, but accepted by the plaintiff as

full payment, the proof was held to be suffi-

cient ; 2 Stra. 699 ; 1 PhU. Ev. 161.

SUBSTANTIAL DAMAGES. Damages, as-

sessed by the verdict of a jury, which are

worth having, as opposed to nominal damages
(«. v.).

SUBSTANTIVE. Dependent upon Itself.

State V. RicUer, 29 Me. 89.

The positive law of duties and rights is

commonly called Substantive Law; proce-

dure, considered in its relation to substantive

law, is called Adjective Law. Pollock, First

Book of Jurispr. 79. The distinction between

Substantive Law & Practice is modern; id.

250.

SUBSTITUTE. One placed under another

to transact business for him. In letters of

attorney, power is generally given to the at-

torney to nominate and appoint a substitute.

Without such power, the authority given to

one person cannot, in general, be delegated

to anol:her, because it is a personal trust and
confidence, and is not, therefore, transmissi-

ble. The authority is given to him to exer-

cise his judgment and discretion, and it can-

not be said that the trust and confidence re-

posed in him shall be exercised at the dis-

cretion of another; 2 Ves. 645. But an au-
thority may be delegated to another when the
attorney has express power to do so; T.

Jones 110. See Story, Ag. § 13.

SUBSTITUTED EXECUTOR. One ap-
pointed to act in the place of another execu-
tor, upon the happening of a certain event.

SUBSTITUTED SERVICE. Service of

process upon another than the person upon
whom it should be made, where the latter is

impossible. Hunt, Eq. pt i. ch. 2, § 1 ; Lush.
Pr. 867. But an order must be obtained from
the court to allow of substituted service, the

application for which must be supported by
affidavit ; Moz. & W. It is usually applied to

cases where property is within the jurisdic-

tion (g. V.) of the court and process of some
sort or notice of the proceeding is required to

be given out of the jurisdiction; and so In

divorce proceedings where service on the re-

spondent outside of the jurisdiction is neces-

sary or permitted by the rules. See Sebv-
ICE.

SUBSTITUTIO H/EREOIS. See H^ees.

SUBSTITUTION. In Civil Law. The put-
ting of one person in the place of anothgpf^o
that he may, in default of ability in^tfie for-

mer, or after him, have the benegt of a de-
vise or legacy. Direct substitution is merely
the institution of a second legatee in case
the first should be either incapable or unwill-

ing to accept the legacy. Fidei commissary
substitution is that which takes place when
the person substituted is not to receive the

legacy after the first legatee, and, conse-

quently, must receive the thing bequeathed
from the hands of the latter. Merlin, R^
pert. See Subeogation.

SUBTERRANEAN WATERS. Subterrane-
an streams, as distinguished from subter-

ranean percolations, are governed by the same
rules, and give rise to the same rights and
obligations, as flowing surface streams;
Wheatley v. Baugh, 25 Pa. 528, 64 Am. Dec.
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721; 2 H. & N. 186. The owner tit the land
under which a stream flows can, therefore,

maintain an action for the diversion of it,

If such diversion took place under the same
circumstances as would have enabled him to

recover, if the stream had been wholly above
ground; "^Tieatley v. Baugh, 25 Pa. 528,, 64
Am. Dec. 721 ; Haldeman v. Bruckhart, 45 Pa.

518, 84 Am. Dec. 511 ; 5 H. & N. 982 ; Cole

Silver Mln. Co. v. Water Co., 1 Sawy. 470,

Fed. Cas. No. 2,989. But in order to bring

subterranean streams within the rules gov-

erning surface streams, their existence and
their course must be, to some extent, known
or notorious ; Roath v. Driscoll, 20 Conn.

533, 52 Am. Dec. 352; Haldeman v. Bruck-
hart, 45 Pa. 518, 84 Am. Dec. 511; it must
be proved that there was a well defined and
discerned stream, and not merely a percola-

tion; Williams v. Ladew, 161 Pa. 283, 29

Atl. 54, 41 Am. St. Rep. 891. Where there is

nothing to show that the waters of a spring

are supplied by any defined flowing stream,
the presumption will be that they have their

source in the ordinary percolations of water
through the soil ; Hanson v. McCue, 42 Cal.

303, 10 Am. Rep. 299. As these percolations

spread themselves in every direction through
the earth, it is impossible to avoid disturbing

them without relinquishing the necessary en-

joyment of the land ; the law does not there-

fore forbid their disturbance; Craig v. Ship-
pensburg Borough, 7 Pa. Super. Ct. 526.

The question has arisen how far one has
the right to gather in his well or reservoir

water which otherwise would have perco-

lated through the soil of his property. It

is suggested by Judge Cooley as a satisfac-

tory principle that it may lawfully be done
for the actual use of the proprietor inas-

much as the waters belong to no one until

they are collected and they may be appro-

priated by the one who collects and puts

them to use; but one will not be permitted

to dig a hole to Injure his neighbor ; 14 Alb.

L. J. 63. He considers it impracticable to

apply to subterranean waters percolating

through the soil the same rules which are

used to regulate the rights of the proprietor
In a running stream. "Such a rule," he adds,

"would raise questions of unreasonable use
and cause difliculties both of evidence and
application that would make the right of

such waters more troublesome than valu-

able." Id. This question was considered in

Acton V. Blundell, 12 M. & W. 324, by Tln-

dal, O. J., who drew a distinction between
such cases and those which concerned sur-

face streams, and held the defendant liable

In damage for drawing off a supply of water

from a well used to run a mill, by a coal-pit

three quarters of a mile from the well. This

case was afterwards referred to as making
for the first time a distinction between un-

derground and surface waters ; 7 Exch. 282,

300; It is recognized as settling the rule in

England, and is followed in many of the

American courts; 7 H. L. Cas. 349; 12 Q.

B. 753; Frazier v. Brown, 12 Ohio St. 310;

Chase v. Silverstone, 62 Me. 175, 16 Am. Rep.

419; Clark v. Conroe's Estate, 38 Vt 473;
Brown v. Illius, 25 Conn. 593. See Ang. Wa-
ters, § 114, where the cases are collected.

It is held that subterranean waters flow-

ing in known, definite channels, are subject

to the same rule as surface waters; Williams
V. Ladew, 161 Pa. 283, 29 Atl. 54, 41 Am. St.

Rep. 891; 17 L. R. Ir. 459; otherwise they

may be drained; 7 H. L. Cas. 349; Delhi v.

Youmans, 50 Barb. (N. Y.) 316; Chase t.

Silverstone, 62 Me. 175, 16 Am. Rep. 419

(though done with malice; Phelps v. Nowlen,
72 N. Y. 39, 28 Am. Rep. 93; [1895] A. G.

557; but see Swett v. Cutts, 50 N. H. 439,

9 Am. Rep. 276) ; but not, it is held, if the

supply of water in surface streams on the

land of adjoining owners is thereby dimin-

ished; L. R. 6 Ch. 483.

Where the owner of land sinks a well sole-

ly for the purpose of draining his neigh-

bor's ' spring, statutes in thirteen states pro-

vide that he must make compensation for his

malevolent act. In two other states the

opposite has been decided. Ames, Lectures

on Leg. Hist. 449.

The only classification of subterranean wa-
ters made by the common law is based on
the method of transmission through the

ground, and is that they belong to one of

only two classes, namely: 1. Underground
currents of water flowing in known and defin-

ed channels or water courses. 2. Water
passing through the ground beneath the sur-

face in channels which are undefined and un-

known. The rights to the waters of the

first class are governed by the rules of law
governing surface streams; while the wa-
ters of the second class are treated as mere
percolations, and, therefore, as belonging to

the owner of the soil wherein they are

found; 7 H. L. Cas. 349. The first of these

subterranean water courses have all the

characteristics of surface water courses;

that is, they have beds, banks forming a

channel, and a current of water. Under the

arid region doctrine of appropriation, the

tendency has been more and more to treat

the waters flowing or percolating beneath

the surface the same, to a great extent, as

surface streams, except as to what is now
known as diffused percolations, i. e. those

waters which, so far as known, do not con-

tribute to the flow of any definite stream or

body of surface or subterranean waters, and

as to these there still remains a distinction,

in that they are considered as a part of the

very soil itself and belong to the realty in

which they are found. Diffused percolations

being but a component part of the ground

where they are found, it follows that they

are not subject to ownership separate and

distinct from the soil itself. And from their

very nature they cannot be treated as are the
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waters of defined and known streams, either

surface or subterranean. It therefore fol-

lows that there can be no riparian rights to

these waters; Willow Creek Irr. v. Michael-
son, 21 Utah, 248, 60 Pac. 943, 51 L. R. A.

280, 81 Am. St. Rep. 687; Howard v. I'errin;

200 U. S. 71, 26 Sup. Ct. 195, 50 L. Ed. 374.

Those subterranean waters whose chan-
nels are known and defined are subdivided
into known independent subterranean water
courses, and known dependent subterranean
water courses. The former are those which,
independent of the influence of any surface
streams, flow underneath the surface of the

land in well defined and known channels,

the courses of which can be distinctly trac-

ed ; Tampa Waterworks Co. v. Cline, 37 i"la.

586, 20 South. 780, 33 L. R. A. 376, 53 Am.
St Rep. 262; Los Angeles v. Pomeroy, 124

Gal. 597, 57 Pac. 585. Where an independent
underground stream has once become defined

and known as such, the same principles of

law of the jurisdiction where the same is

found governs it as governs the surface

streams. Therefore, if the laws of that par-

ticular jurisdiction recognize only the com-
mon law of riparian rights, only such rights

attach to these streams, and in favor of the

riparian owners thereon ; Willis v. Perry, 92
la. 297, 60 N. W. 727, 26 L. R. A. 124. In

those states where the common law of ripa-

rian rights has been abolished, and the law
recognizes only the rights which can be ac-

quired by the arid region doctrine of appro-

priation, such is the law governing the rights

which can be acquired to the waters of these

streams. And, in those states which have
the dual laws governing waters within their

respective jurisdictions of both the common
law of riparian rights and the arid region
doctrine of appropriation, the same rules

govern the rights to the known independent
subterranean water courses and the waters
flowing therein as govern surface streams;
Lux V. Haggin, 69 Cal. 255, 4 Pac. 919, 10
Pac. 674; Strait v. Brown, 16 Nev. 317, 40
Am. Rep. 497. See Ibeigation.

The second class are the known, defined,,

subterranean water courses. These waters
are dependent for their supply upon the sur-

face streams, or are the underflow, sub-sur-

face flow, sub-flow, or undercurrent, as they

are at times called, of surface streams.

These waters may be defined as those which
slowly find their way through the soil, sand,

and gravel constituting the beds of streams,

or the lands under and adjacent to the sur-

face streams, and are themselves a part of

the surface streams. The underflow of sur-

face streams, being portions of them, are

governed by the same rules as the surface

streams themselves; L. R. 6' Oh. 483; Delhi

V. Youmans, 45 N. Y. 862, 6 Am. Rep- 100;

Los Angeles v. Pomeroy, 124 Cal. 597, 57

Pac. 585 ; Vineland Irr. Dist. v. Irr. Co., 126

Cal. 486, 48 Pac. 1057, 46 L. R. A. 820;

Platte VaUey Irr. Co. v. Mill. Co., 25 Colo.

77, 53 Pac. -334; Herriman Irr. Co. t. Keel,

25 Utah 96, 69 Pac. 719.

The rule that there are correlative rights

in percolating water wliich would prevent

one person who could gain access to it from

exhausting it to the injury of others having

an equal access to it was adopted in Katz

V. Walkinshaw, 141 Cal. 116, 70 Pac. 663,

74 Pac. 766, 64 L. R. A. 236, 99 Am. St. Rep.

35.

The right to take subterranean water for

use at a distance cannot be determined by

the relative area or value of the local lands

and those to which it is to be taken; New-
port V. Water Co., 149 Cal. 531, 87 Pac. 372,

6 L. R. A. (N. S.) 1098; in Cohen v. Water
Co., 151 Cal. 680, 91 Pac. 584, 11 L. R. A.

(N. S.) 752, it was held that percolating wa-
ter might be taken for use on land other

than that on which it was found, if it could

be done without injury to adjoining owners

or prior appropriators.

See Ibeigation ; Riparian Rights ; Peeco-

LATiNQ Watees; Watebs ; Wateb-Coueses.
As between two corporations pumping wa-

ter from their respective premises for sale,

one cannot complain of the diversion of per-

colating water by the other; Merrick Water
Co. V. Brooklyn, 32 App. Div. 454, 53 N. Y.

Supp. 10.

The plaintiff cannot recover damages be-

cause the defendant, while draining its land,

withdrew water from the subterranean soil

of the plaintiff's adjoining land which caused
a consolidation of the earth and a settle-

ment of the surface; N. Y., etc., Filtration

Co. V. Jones, 39 Wash. L. R. 718 (D. C. Ct
App.).

SUBTRACTION (Lat sub, away, traho, to

draw). The act of withholding or detaining
anything unlawfully.

The principal descriptions of this offence
are: (1) Subtraction of suit, and service,

consisting of a withdrawal of fealty, suit of
court, rent, or customary services, from the
lord or landlord ; 2 B. & C. 827. (2) Of ti-

tles. (3) Of conjugal rights. (4) Of legacies,

which is the withholding of legacies by an
executor. (5) Of church rates, a familiar
class of cases in England, consisting in the
refusal to pay the amount of rate at which
any individual parishioner has been assessed
for the necessary repairs of the parish church.
Brown, Diet.

SUBTRACTION OF CONJUGAL RIGHTS.
See Restitution of Conjugal RiOHxa

SUBVENTION. A subsidy; a grant, usu-
ally from the government. See Subsidy.

SUCCESSION. In Louisiana. The right
and transmission of the rights and obliga-

tions of the deceased to his heirs. The es-

tate, rights, and charges which a person
leaves after his death, whether the property
exceed the charges or the charges exceed the
property, or whether he has left only charges



SUCCESSION 3176 SUCCESSION

without property. The succession not only
includes the rights and obligations of the de-

ceased as they exist at the time of his death,
but all that has accrued thereto since the
opening of the succession, as also of the new
charges to which it becomes subject. That
right by which the heir can take possession

of the estate of the deceased, such as it may
be.

Irregular succession Is that which is estab-

lished by law in favor of certain persons or

of the state In default of heirs either legal or

instituted by testament.

Legal succession is that which is establish-

ed in favor of the nearest relations of the

deceased.

Testamentary succession is that which re-

sults from the constitution of the heir, con-

tained in a testament executed in the form
prescribed by law. See Heib ; Descent ; Po-

thier, des Successions; Toullier, 1. 3, tit. 1.

In Common Law. The mode by which one
set of persons, members of a corporation ag-

gregate, acquire the rights of another set

which preceded them.' This term in strict-

ness is to be applied only to such corpora-

tions. 2 Bla. Com. 430.

SUCCESSION DUTY. A duty payable, in

England, upon succession to property.

An excise or duty upon the right of a per-

son to receive property by devise or inherit-

ance from another under the regulations of

the state. State v. Switzler, 143 Mo. 287, 45
S. W. 245, 40 U R. A. 280, 65 Am. St. Rep.
653.

A tax placed on the gratuitous disposition

of property which passes on the death of any
person by means of a transfer (called either

a disposition or a devolution) from one per-

son, called the predecessor, to another per-

son, called the successor. Property charge-

able with this tax is called a succession.

Knowlton v. Moore, 178 U. S. 48, 20 Sup. Ct.

747, 44 L. Ed. 969.

SUCCESSOR. One who follows or comes
into the place of another.

This term is applied more particularly to

a sole corporation, or to any corporation.

The word heir is more correctly applicable

to a common person who takes an estate by

descent. Alger v. Fay, 12 PiSk. (Mass.) 322

;

Co. Litt. 8 &.

"No doubt, for a long time, only the word
'heirs' was used in charters of incorporation,

and then 'heirs and successors,' and finally

'successors' alone became recognized as more
appropriate. . . . The change from 'heirs'

to 'successors' was gradual and marked by
alternations in their use, and sometimes by

the use of both." A. M. Eaton in 1902 Amer.
Bar Asso. Rep. 321.

It seems probable that in a limitation to a

corporation sole, unless the word "succes-

sors" be used, the donee obtains only an es-

tate for life. But this is really equivalent to

saying that he takes the estate in his person-

al capacity, burdened, it may be, with a trust
in behalf of his office. A limitation to a cor-

poration aggregate, though without words of
inheritance, will confer a fee simple.

Where electrotype plates belonged to two
firms and "their heirs and successors," and
they passed to one of the firms, and thence
to one of its members, who sold them to a
third firm, the latter was held not a "succes-
sor." Meyer v. Bstes, 164 Mass. 457, 41 N.
E. 683, 32 U R. A. 283.

A person who has been appointed or elect-

ed to some office after another person.

SUCCINCT. Brief, compressed, terse;
hence, compressed in narrow shape ; concise.

Wolfe V. W^lsey, 2 Ind. App. 549, 28 N. E.
1004.

SUDDER. In Hindu Law. The chief seat
of government.

SUE. To commence or to continue legal

proceedings for the recovery of a right. See
U. S. v. Moore, 11 Fed. 251; Action; Suit.

SUED OUT. A summons is not sued out
till it passes from the clerk to a proper offi-

cer with a hona fide intention to have it serv-

ed. West V. Engel, 101 Ala. 509, 14 South.

333.

SUERTE. In Spanish Law. A small lot of

ground. McMullen v. Hodge, 5 Tex. 83.

SUFFER. To approve; to consent to; to

permit and not to hinder. Selleck v. Selleck,

19 Conn. 505; Gregory v. U. S., 17 Blatchf.

330, Fed. Cas. No. 5,803. See Peemit.

sufferance: Consent given one from
a failure to object ; negative permission ; tol-

eration ; allowance.

sufferance, tenant at! a tenant
who has come rightfully into possession of
lands by permission of the owner and con-

tinues to occupy the same after the period

for which he is entitled to hold by such per-

mission. 1 Washb. R. P. 392; 2 Bla. Com.
150; Co. litt. 57 6; Ooomler v. Hefner, 86

Ind. 108.

, It may arise where a tenant wrongfully

holds over after the expiration of his term,

differing from tenancy at will where posses-

sion is by permission; 4 Kent 113; Edwards
V. Hale, 9 Allen (Mass.) 462. It can hardly

be called an estate; 3 Holdsw. Hist. E. I*

107. It is not a tenancy, but merely permis-

sive occupation, determinable at any moment,
and inalienable by the occupier ; Jenks, Mod-
ern Land Law 77.

It is of infrequent occurrence, but is recog-

nized as so far an' estate that the landlord

must enter before he can bring ejectment

against the tenant; 3 Term 292; 1 M. & G.

644. If the tenant has personally left the

house, the landlord may break in the doors

;

1 Bingh. 58; Dorrell v. Johnson, 17 Pick.

(Mass.) 263 ; and the modern rule seems to

be that the landlord may use force to regain

possession, subject only to indictment if any
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Injury is committed against tlie public peace

;

14 M. & W. 437 ; 1 W. & S. 90 ; Ives v. Ives,

13 Johns. (N. T.) 235; Low v. Elwell, 121

Mass. 309, 23 Am. Rep. 272.

SUFFERANCE WHARVES. Such as may
be appointed by the commissioners for the

purpose of customs, under the British act of

1876.

SUFFICIENTLY. In a statute requiring

the carrier sufficiently to water and feed live

stock in transit the word is not too indefinite

to carry a penalty. Gulf, 0. & S. F. R. Co.

V. Gray (Tex.) 24 S. W. 837.

SUFFRAGAN (L. Lat. suffraganeus). A
titular bishop ordained to assist the bishop

of the diocese in his spiritual functions, or to

supply his place. By 26 Hen. VIII, every

bishop could present two names to the king,

who appointed one of them a bishop suffra-

gan of the same see. Jacob, L. D. So called

because by his suffrage ecclesiastical causes

were to be judged. T. L.

A diocesan bishop in his relation to his

metropolitan; an assistant bishop. Encycl.

Br.

A suffragan has charge of a definite por-

tion of a large, diocese. A coadjutor is ap-

pointed as an assistant and successor of an

old and infirm bishop. Oxford Diet.

SUFFRAGE. Vote ; the act of voting.

Participation in the suffrage is not of right,

but is granted, by the state on a consideration

of what is most for the Interest of the state

;

Cooley, Const., 2d ed. 752 ; Spencer v. Board
of Registration, 8 D. C. 169, 29 Am. Rep.

582 ; U. S. V. Anthony, 11 Blatchf. 200, Fed.

Cas. No. 14,459. The grant of suffrage makes
it a legal right until it is recalled, and it is

protected by the law as property is. The
states establish rules of suffrage except as

shown below. Suffrage is never a necessary

accompaniment of state citizensMp, and the

great majority of citizens are always exclud-

ed from it. On the other hand, suffrage is

sometimes given to those who are not citi-

zens ; as has been done by no less than
twelve of the states, in admitting persons to

•vote, who, being aliens, have merely declar-

ed their intentions to become citizens.

The right of voting in England, Ireland

and Scotland has been confined to men from
the earliest times down to the present day.

The usage is inveterate; [1909] A. C. 160.

The subject was also discussed in L. R. 4 C. P.

374. In Minor v. Happersett, 21 Wall. (U. S.)

162, 22 li. Ed. 627, it was held that the right

of suffrage was not, at the adoption of the

constitution, co-extensive with citizenship of

the states, and therefore a state constitu-

tion which confined the right of voting to

"male citizens of the United States" was no
violation of the United States constitution.

The following states, by their constitu-

tions or by constitutional amendments, have

-adopted woman suffrage: Wyoming, 1869;

Colorado, 1893; Utah, 1896; Idaho, 1896;

Washington, 1910 ; California, 1911 ; Oregon,

1912 ; Arizona, 1912 ; Kansas, 1912 ; Illinois

(partially), 1913; and Alaska, 1913. Limit-

ed rights have been conferred in other states.

It has been said that the constitution of

the United States confers the right to vote

upon no one. That right comes to the citi-

zens of the United States when they possess
'

it at all, under state laws. But the fifteenth

amendment confers upon them a new exemp-

tion: From discrimination in elections on ac-

count of race, color, or previous condition of

servitude; U. S. v. Reese, 92 U. S. 214, 23 L.

Ed. 563 ; U. S. v. Cruikshank, 92 U. S. 542,

23 L. Ed. 588. See Cooley, Const., 2d ed. 14

;

Hare, Am. Const. L. 524; Election; Voter;

Civil Rights ; Woman.

SUGAR BOUNTY. See Subsidy,

SUGGESTIO FALSI (Lat). A statement of

a falsehood. This amounts to a fraud when-

ever the party making it was bound to dis-

close the truth.

The following is an example of a case

where chancery will interfere and set aside

a contract as fraudulent, on account of the

suggestio falsi: A purchaser applied to the

seller to purchase a lot of wild land, and
repi'esented to him it was worth nothing, ex-

cept for a sheep pasture, when he knew there

was a valuable mine on the lot, of which the

seller was ignorant. The sale was set aside

;

Livingston v. Iron Co., 2 Paige, Ch. (N. Y.)

390. See Concealment; Misbepeesenta-
tion; Repeesentation ; Suppeessio Veri. .'

SUGGESTION. Information. Itis applied

to those cases where, during the pendency
of a suit, some matter of fact occurs which
puts a stop to the suit in its existing form,

such as death or insolvency of a party ; the

counsel of the other party announces the

fact in court or enters it upon the record:

the fact is usually admitted, if true, and the

court issues the proper order thereupon. See
2 Sell. Pr. 191.

SUGGESTIVE INTERROGATION. A
phrase which has been used by some writers

to signify the same thing as leading ques-

tion. 2 Bentham, Ev. b. 3, c. 3. It Is used
in the French law.

SUI GENERIS. Of its own kind or class.

SUI H>EREDES. In Civil Law. One's
own heirs ; proper heirs. Inst. 2, 19, 2.

SUI JURIS (Lat. of his own right). Pos-

sessing all the rights to which a freeman is

entitled; not being under the power of an-

other, as a slave, a minor, and the Hke.

To make a valid contract, a person must,

in general, be sui juris. Every one of full

age is presumed to be sui juris. Story, Ag.

10.

SUICIDE (Lat. suus, himself, cadere, to

kUl). Self-destruction. . . •
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This was once regarded by the common
law as exclusively a felonious act ; 6f late,

bowever, it has been often treated as the re-

sult of Insanity, to be followed by all the

legal consequences of that disease, so far as
It Is practicable. That suicide may be com-
mitted by a person in the full enjoyment of

his reason, there can be no doubt; nor can
there be any doubt that it is often the result

of unquestionable insanity. Between the two
kinds of suicide here indicated, the medical

jurist is obliged to discriminate, and in per-

forming this duty the facts on the subject

should be carefully considered.

The Instinct of self-preservation is not so

strong as to pi-event men entirely from being

tired of life and seeking their own destruc-

tion. They may have exhausted all their

sources of enjoyment, their plans of business

or of honor may have been frustrated, pov-

erty or dishonor may be Staring them in the

face, the dilHculties before them may seem
utterly insurmountable, and, for some reason

like these, they calmly and deliberately re-

solve to avoid the evil by ending their lives.

The act may be unwise and presumptions,

but there Is in it no element of disease. On
the other hand, it is well known that suicidal

desires are a very common trait of insanity,

—that a large proportion of the insane at-

tempt or meditate self-destruction. It may
be prompted by a particular delusion, or by

a sense of irresistible necessity. It may be

manifested in the shape of a well-considered,

persistent intention to seize upon the first

opportunity to terminate life, or of a blind,

automatic impulse acting without much re-

gard to means or circumstances. As the dis-

ease gives way and reason is restored, this

propensity disappears, and the love of life

returns.

Besides these two forms of the suicidal

propensity, there are other phases which can-

not be referred with any degree of certainty

to either of them. Persons, for instance, in

the enjoyment of everything calculated to

make life happy, and exhibiting no sign of

mental disease, deliberately end their days.

Another class, on approaching a precipice or

a body of water, are seized with a desire,

which may be irresistible, to take the fatal

plunge. Many are the cases of children who,

after some mild reproof, or slight contradic-

tion, or trivial disappointment, have gone at

once to some retired place and taken their

lives. Now, we are as little prepared to re-

fer all such cases to mental disease as we
are to free voluntary choice. Every case,

therefore, must be judged by the circum-

stances accompanying it, always allowing the

benefit of the doubt to be given to the side

of humanity and justice.

By the common law, suicide was treated

as a crime, and the person forfeited all chat-

tels real or personal, and various other prop-

erty; 4 Bla. Com. 190. This result could be

avoided by establishing the Insanity of the
party; and in England courts have favored
this course whenever the legal effect of sui-

cide would operate as a punishment Ou the
other hand, where the rights and interests

of other parties are involved, the question of
iTisanity is more closely scrutinized ; and am-
ple proof is required oi the party on whom
the burden of proof lies.

To be guilty of this offence, the deceased
must have had the will and Intention of com-
mitting it, or else he committed no crime;
but he also has been so considered who occa-

sions his own death whilst maliciously at-

tempting to kill another: Hawk. PI. Cr. b. 1,

c. 27, s. 4. As he is beyond the reach of hu-

man laws, he cannot be punished. The Eng-
lish law, indeed, attempted to inflict a pun-
ishment by a barbarous burial of his body,

and by forfeiting his property to the king;
Hawk. PI. Cr. c. 9; 4 Bla. Com. 189; but
forfeiture in this species of felony, as in oth-

er kinds, has been wholly abolished by the

Felony Act of 1870, 33 & 34 Vict. c. 23; 4
Steph. Com. 62 ; one who kills another at his

request Incurs the same guilt as if not re-

quested; 8 C. & P. 418; in Massachusetts,
an attempt to commit suicide is not punish-

able, but one who, in attempting It, kills an-

other, commits an indictable homicide ; Com.
V. Mink, 123 Mass. 422, 25 Am. Rep. 109 ; one
who counsels a suicide which is cpmmitted in

his presence Is guilty as principal ; 8 C. &
P. 418 ; State v. Ludwlg, 70 Mo. 412 ; Com.
V. Bowen, 13 Mass. 359, 7 Am. Dec 154;
Russ. & R. 523.

But in Sanders v. State, 54 Tex. Cr. R. 101,

112 S. W. 68, 22 L. R. A. (N. S.) 243, it was
held that one is not guilty of murder in in-

dufcing another to take poison which results

in the latter's death, if the latter knew the

character of the poison and took it volun-

tarily for the purpose of committing suicide,

which is not unlawful unless made so by stat-

ute. As to the effect of repentance and with-

drawal from a suicide pact and the effort to

dissuade the other person from it, see State

V. Webb, 216 Mo. 378, 115 S. W. 998, 20 L. R.

A. (N. S.) 1142, 129 Am. St. Rep. 518, 16

Ann. Cas. 518, where it was held that ill

such case it Is not necessary that the deceas-

ed should have abandoned his purpose and
led the accused in good faith to believe that'

he had done so.

A note in 17 Harv. L. R. 560, suggests that

the fact that no punishment by way of

forfeiture of goods or the like could be ad-

ministered under our law for suicide had
given rise to the belief that it was not a
crime even within jurisdictions In which the

common law prevails. The Inconsistencies

of some American decisions are noted and
the conclusion reached that it is no less

criminal in this country than in England,

but that the policy of the law Is different,

no punishment being prescribed for the sui-

cide, because impracticable, but the aiding
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or abetting being usually punishable as a
crime.

Evidence of an Intention to commit sui-

cide Is material in a murder case, where the
deceased was found dead under circumstanc-

es not Inconsistent with the theory, of sui-

cide; Com. V. Trefethen, 157 Mass. 180, 31
N. E. 961, 24 L. R. A. 235.

See Felo de se; Selp-Destbuction ; In-
BUKANCE.

In regard to wills made just before com-
mitting suicide, the prevalent doctrine Is that

the act "of self-destruction may not necessari-

ly Imply insanity, and that if the will is a
rational act," rationally done, the sanity of

the testator Is established ; Brooks v. Bar-
rett, 7 Pick. (Mass.) 94; 1 Hagg. Bccl. 109;

2 Eccl. 415; Succession of Bey, 46 La. Ann.
773, 15 South. 297, 24 L. R. A. 577.

It has been held that when the owner of
a deposit receipt gives it to another, the
gift to take effect at the death of the donor,

under such circumstances that the jury find

it to have, been done in contemplation of sui-

cide, it is not a good donatio mortis causa;
[1896] 2 I. R. 204.

It is held in England, In regard to life in-

surance, that in every case of intentional

suicide, whatever may have been the mental
condition, the policy becomes void; [1905]

1 K. B. 31 ; 5 Mann. & G. 639. In 1 P. & P.

22, the court charged the jury the question

was, did the assured know he was throwing
himself out of the window. If he did, no
recovery could be had under the policy. Oth-

erwise, if he did not. Such appears to be

the rule in Ohio, Maryland, and Massachu-
setts; Knickerbocker L. Ins. Co. v. Peters,'

42 Md. 414; Cooper v. Ins. Co., 102 Mass.

227, 3 Am. Rep. 451; and, it is said, in Ger-

many, Holland, and France ; 6 Ins. L. J. 719

;

May, Ins. § 312.

When the question then came before the

United States supreme court in Life Ins. Co.

T. Terry, 15 Wall. 580, 21 D. Ed. 236, it

held that the assured must have acted under
the control of such reasoning faculties as

to be able to understand the moral character,

general nature and consequences of his act,

and this doctrine was frequently reaffirmed

in that court and followed in state courts;

Connecticut Mut. L. Ins. Co. v. Akens, 150

U. S. 468, 14 Sup. Ct. 155, 37 L. Ed. 1148;

Blackstone v. Ins. Co., 74 Mch. 592, 42 N.

W. 156, 3 L. R. A. 486 ; New Home L. Ass'n

V. Hagler, 29 111. App. 437; Connecticut Mut.
L. Ins. Co. V. Groom, 86 Pa. 92, 27 Am. Rep.

689; Newton v. Ins. Co., 76 N. T. 426, 32
Am. Rep. 335. Where the insurance is for

the benefit of a third person, suicide Is

never a defense unless expressly made so by
the contract; Fitch v. Ins. Co., 59 N. Y. 573,

17 Am. Rep. 372; Kerr v. Ben. Ass'n, 39

Minn. 174, 39 N. W. 312, 12 Am. St. Rep.

631 ; unless the policy is fraudulently taken

out for the purpose of providing for the fam-

ily and creditors of the insured; Smith v.

Ben. Soc, 51 Hun (N. T.) 575, 4 N. T. Supp.

521. The trend of the decisions as stated

led to an effort by the life insurance com-

panies to evade them by making the excep-

tion "suicide, sane or Insane," and this was

held to prevent a recovery ; Blgelow v. Ins.

Co., 93 U. S. 284, 23 L. Ed. 918; Pierce v.

Ins. Co., 34 Wis. 389 ; Streeter v. Ace. Soc,

65 Mich. 199, 31 N. W. 779, 8 Am. St. Rep.

882; Scarth v. Mut. L. Soc, 75 la. 346, 39

N. W. 658; Adkins v. Ins. Co., 70 Mo. 27,

35 Am. Rep. 410; and the same has been

held with reference to a provision in a pol-

icy against suicide, "felonious or otherwise,

sane or Insane;" Scarth v. Mut. L. Soc, 75

la. 346, 39 N. W. 658; by his "own act or

intention, whether sane or insane;" Adkins

V. Ins. Co., 70 Mo. 27, 35 Am. Rep. 410; or

"die by his own hand, sane or insane;"

Streeter v. Ace Soc, 65 Mich. 199, 31 N. W.
779, ,8 Am. St. Rep. 882; or "shall die by his

own hand or act, sane or insane ;" De Gogor-

za V. Ins. Co., 65 N. Y. 233 ; but death by the

suicide of the insured, although insane, is

not "death by his own hand," whereby the

policy is to be void in that event; Mutual
Life Ins. Co. of liew York v. Leubrle, 71

Fed. 843, 18 C. C. A. 332, 38 U. S. App. 37;

and the provision In a policy that If the in-

sured shall "die by his own hand while in-

sane," the Insurer shall pay the amount of

the premiums and interest, applies only In

case the self-destruction Is Intentional ; but

where the insured killed himself while inca-

pable of knowing the effect of his act, the

whole amount of the policy can be recovered;

Mutual Ben. L. Ins. Co. v. Daviess' Ex'r, 87

Ky. 541, 9 S. TV. 812; or if death is acci-

dental; Keels V. Life Ass'n, 29 Fed. 198.

The words "felonious or otherwise," used
in a policy, are held equivalent to "sane or

insane;" Riley v. Ins. Co., 25 Fed. 315; but
not the words, "die by his own hand or act,

voluntary or otherwise;" Jacobs v. Ins. Co.,

8 D. C. 632 ; or the words, "under any cir-

cumstances die by his own hand;" Schultz

V. Ins. Co., 40 Ohio St. 217, 48 Am. Rep. 676.

A Missouri statute, declaring that in all

suits upon policies of life insurance it shall

be no defense that the Insured committed
suicide, applies not only to cases where the
insured takes his own life voluntarily and in
full possession of his mental faculties, but
to all cases of self-destruction, whether sane
or Insane, unless the Insured contemplated
suicide at the time he made his application

for the policy ; Knights Templars' & Masons'
Indemnity Co. v. Jarman, 187 U. S. 197, 23
Sup. Ct. 108, 47 L. Ell. 139. That statute
was held in a subsequent case to be a legit-

imate exercise of the power of the state, and
stipulations in the policy conflicting with it

were void ; Whitfield v. Life Ins. Co., 205 U.
S. 489, 27 Sup. Ct. 578, 51 L. Ed. 895.

The full amount of the policy is recover-

able under a statute which provides that
suicide shall t)e no defense to an action on
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an Insurance policy, unless It was contem-
plated at the time of obtaining the policy

that the suicide, whether sane or insane,

shall only be entitled to recover the amount
of the premiums paid; Knights Templars' &
Masons' Life Indemnity Co. v. Berry, 50 Fed.

511, 1 C. C. A. 561. Where a statute pro-

vides that "all companies, after having re-

ceived three annual premiums, are estopped
from defending on any other ground than
fraud," . . . the defendant may set up
the defence of suicide ; Starck v. Ins. Co., 134

Pa. 45, 19 Atl. 70.3, 7 L. R. A. 576, 19 Am.
St. Rep. 674. Contra, Royal Circle v. Achter-

rath, 204 111. 549, 68 N. E. 492, 63 L. R. A.

452, 98 Am. St. Rep. 224.

Where the insured, while insane and un-

able to realize the consequences of his act,

and without intending thereby to take his

life, cuts his throat, his death comes within

the terms in the policy providing that death

shall be by "external, violent, and accidental

means ;" Blackstone v. Ins. Co., 74 Mich. 592,

42 N. W. 156, 3 L. R. A. 486.

Where one secured a policy of life insur-

ance, and, being financially embarrassed, kill-

ed himself in order to secure money for the

payment of his debts, the policy was held

void, although it was silent as to suicide;

Ritter v.. Life Ins. Co., 169 U. S. 189, 18 Sup.

Ct. 300, 42 L. Ed. 693 ; but if such a policy is

made payable to the wife of the insured, she

may recover on it although her husband com-
mitted suicide ; Morris v. Life Assur. Co., 183

Pa. 563, 39 Atl. 52.

A beneficiary in a mutual benefit certificate,

who under the terms of the contract can be

changed at any time by the insured, cannot

recover if the insured takes his own life

while sane, although there is no provision in

the certificate against suicide ; Davis v. Royal

Arcanum, 195 Mass. 402, 81 N. E. 294, 10 L.

R. A. (N. S.) 722, 11 Ann. Cas. 777. Suicide

of a member of a mutual benefit society will

not defeat a recovery on his benefit certificate

issued in favor of his wife, in the absence of

express provision in the contract to that

efllect, although the beneficiary had. not a

vested interest which could not be defeated

by the member ; Grand Legion, Select Kinights

of America v. Beaty, 224 111. 346, 79 N. E.

565, 8 L. R. A. (N. S.) 1124, 8 Ann. Cas. 160

;

Parker v. Ufe Ass'n, 108 la. 117, 78 N. W.
826; Supreme Conclave v. Miles, 92 Md. 613,

48 Atl. 845, 84 Am. St. Rep. 528; Robson v.

Order of Foresters, 93 Minn. 24, 100 N. W.
£i81; Knights of Pythias v. Weller, 93 Va.

605, 25 S. E. 891; even if subsequently a

by-law was adopted denying the right to re-

cover in such cases; Feiersteln v. Supreme

Lodge, 69 App. Div. 53, 74 N. Y. Supp. 558;

Sautter v. Supreme Conclave, 72 N. J. L. 325,

62 Atl. 529 ; or where the by-law was void for

lack of authority ; Supreme Lodge K. of, P.

V. La Malta, 95 Tenn. 157, 31 S. W. 493, 30 L.

R. A. 838 ; or where the application contained

an anti-suicide clause which was void for

lack of authority ; Supreme Lodge Knights of

Pythias v. Stein, 75 Miss. 107, 21 South. 559,

37 L. R. A. 775, 65 Am. St. Rep. 589.

In many cases suicide while sane is held to

be a defense though there was no provision
as to theeffect of it if the policy was payable
to the insured or his personal representatives

;

Patterson v. Life Ins. Co., 100 Wis. 118, 75
N. W. 980, 42 L. R. A. 253, 69 Am. St. Rep.
889 ; Seller v. Life Ass'n, 105 la. 87, 74 N. W.
941, 43 L. R. A. 537; Hunziker v. Supreme
Lodge K. of P., 117 Ky. 418, 78 S. W. 201;

Shipman v. Protected Home Circle, 174 N. X.
398, 67 N. E. 83, 63 L. R. A. 347; where the
policy was payable to the estate of the in-

siired, suicide while sane, was no defense un-
less expressly so provided; Campbell v. Su-
preme Conclave Heptasophs, 66 N. J. L. 274,

49 Atl. 550, 54 L. R. A. 576.

Where suicide was the defence to an action

on an insurance policy, it was not error to

charge that "the law does not presume mur-
der; it must be proved;" and, if the evidence
is equal as between murder and suicide, the

jury must find for the defendant; Fidelity &
Casualty Co. v. Egbert, 84 Fed. 411, 28 C. C.

A. 281 ; and in an action on such a policy

where the evidence is conflicting and quite

evenly balanced as to whether death was
caused by the intentional or accidental act of

the deceased, it will fce presumed that death

resulted from accident; IngersoU v. Knights

of Golden Rule, 47 Fed. 272. It has been said

that the question is not precisely whether a

party is insane or not, but whether he un-

derstood the physical nature and consequenc-

es of his act, and had sufficient will to make
the act voluntary ; Nimick v. Life Ins. Co., 10

Am. L. Reg. (N. S.) 101, Fed. Cas. No. 10,266.

See Connecticut Mut. -Life Ins. Co. v. Akens,

150 U. S. 468, 14 Sup. Ct. 155, 37 L. Ed. 1148;

Wharton, Mental Unsoundness;. Phill. Ins.

The burden of showing a suicide rests with

the company; Gooding v. Life Ins. Co., 46

111. App. 307; Whitlatch v. Fidelity.& Casual-

ty Co., 71 Hun (N. Y.) 146, 24 N. Y. Supp.

537; Leman v. Life Ins. Co., 46 La. Ann. 1189,

15 South. 388, 24 L. R. A. 589, 49 Am. St.

Rep. 348. In making the proof necessary to

establish the liability of an insurer, the plain-

tiff is entitled to the presumption that a sane

man would not commit suicide, as well as of

other rules of law established for the guid-

ance of courts and juries in the investigation

and determination of facts ; Connecticut Mut.

Life Ins. Co. v.. Akens, 150 U. S. 468, 14 Sup.

Ct. 155, 37 L. Ed. 1148 ; and while proofs of

loss, stating suicide as the cause of death, are

admissible, they are not conclusive; Leman
v.. Life Ins. Co., 46 La. Ann. 1189, 15 South.

388, 24 L. R. A. 589, 49 Am. St. Rep. 348 r

and, where the defence is fraud, suicide may
be shown to be the agency by which the fraud

was accomplished, although by the policy sui-

cide was no defence; Smith v. N. B. Society,

123 N. Y. 85, 25 N. E. 197, 9 L. R. A. 616.

SUIT (L. Lat. secta; from Lat. segtti, to

fdllow. French, suite). An action.
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It Is more general than "action," which Is

almost exclusively applied to law, and de-

notes any legal proceeding of a civil kind

brought by one person against another; Ap-
pleton V. Turnbull, 84 Me. 72, 24 Atl. 592;
Dullard v. Phelan, 83 la. 471, 50 N. W. 204.

It includes actions at law as well as proceed-

ings in equity ; Elk Garden Co. v. Thayer Co.,

179 Fed. 556.

Suit is a generic term, of comprehensive
signification, and applies to any proceeding
in a court of justice in which the plaintiff

pursues, in such court, the remedy which the

law affords him for the redress of an injury

, or the recovery of a right. McPike v. Mc-
Pike, 10 111. App. 333.

The word suit in the twenty-fifth section

of the Judiciary Act of 1789 applies to any
proceeding in a court of justice in which the
plaintiff pursues in such court the remedy
which the law affords him. An application

for a prohibition is, therefore, a suit ; Weston
V. Charleston, 2 Pet. (U. S.) 449, 7 L. Ed. 481.

According to the Code of Practice of Louisi-

ana, art 96, a suit is a real, personal, or

mixed demand made before a competent
judge, by which the parties pray to obtain

their rights and a decision of their disputes.

In that acceptation, the words suit, process,

and cause are in that state almost synonym

mous. See Secta; Steph. PI. 427; 3 Bla.

Com. 395; 1 Chitty, PI. 399; Bemis v.

Faxon, 4 Mass. 263; Burdiek v. Green, 18

Johns. (N. Y.) 14; Kolb's Case, 4 Watts (Pa.)

154; 3 Story, Const. § 1719. In its most ex-

tended sense, the word suit includes not only

a civil action, but also a criminal prosecu-

tion, as, indictment, information, and a con-

viction by a magistrate; Hamm, N. P. 270.

Suit is applied to proceedings in chancery as

well as in law; 1 Sm. Ch. Dec. 26; and is,

therefore, more general than action, which is

almost exclusively applied to matters of law;

Didier v. Davison, 10 Paige, Ch. (N. Y.) 516.

The witnesses or followers of the plain-

tiff. 3 Bla. Com. 295. See Secta.

Suit of court, an attendance which a ten-

ant owes to his lord's court. Cowell. Every
copyholder of a manor, in the absence of

special custom, formed one of the copyhold

"homage" and was bound to attend the cus-

tomary court on the usual days, upon pain of

fine, distress, and forfeiture. Formerly no
administrative or even ministerial act affect-

ing the constitution of the manor could be

done elsewhere than in the lord's court It

was the duty of the homage to "present" or

take formal notice of any circumstance affect-

ing the manor. Under an act of 1894, a cus-

tomary court must still be held for recording

a consent to a grant of a copyhold tenement
out of the waste. Jenks, Modern Land Law
67.

Suit covenant, where one has covenanted

to do suit and service in his lord's court.

Suit custom, where service is owed time

out of mind.

Suithold, a tenure In consideration of cer-

tain services to. the superior lord.

The following one in chase ; as, fresh suit

A petition to a king, or a great person, or

a court.

SUIT SILVER. A small sum of money
paid in lieu of attendance at the court bar-

ons. Cowell.

SUITE (French). Those persons who by
his authority J'oJZow or attend an ambassador
or other public minister.

In general, the suite of a minister are pro-

tected from arrest, and the inviolability of-

his person is communicated to those who
form his suite ; Vattel, lib. 4, c. 9, § 120. See
Respublica v. De Longchamps, 1 Dall. (U. S.)

ill, 1 L. Ed. 59; Baldw. 240; Ambassadoe.

SUITOR. One who is a party to a suit or

action in court One who is a party to an ac-

tion. In its ancient sense, suitor meant one
who was bound to attend the county court;

also one who formed part of the secta.

SUITORS' FUND IN CHANCERY. In

England. A fund consisting of moneys which,
having been paid into the court of chancery,

are placed out for the benefit and better se-

curity of the suitors, including interest from
the same. By stat 32 & 33 Vict. c. 91, sec.

4, the principal of this fund, amounting to

over £3,000,000, was transferred to the com-
missioners for the reduction of the national

debt. Moz. & W.

SUM. The sense in which it is most com-
monly used is "money" ; a quantity of mon-
ey or currency; any amount indefinitely, a
sum of money, a small sum, or a large sum.
U. S. V. Van Auken, 96 U. S. 368, 24 L. Ed.
852.

SUMMARY CONVICTION. A phrase ap-
plied to proceedings which result in the sen-

tence of an accused person without jury trial.

At Common law it was applied only in cases
of contempt. Such proceedings are now fre-

quently provided for by statute, either for

trial by a court without a jury, or a final

disposition of criminal cases by the commit-
ting magistrate. Such statutes are, in dero-

gation of the right of trial by jury, secured
by the state and federal constitutions and
therefore must provide a right of appeal to

a court having a jury. They usually apply
only to lesser offences and to hardened of-

fenders.

Summary proceedings as enumerated by
Blackstone comprehend: 1. All trials of of-

fences and frauds contrary to the laws of the
excise and other branches of revenue which
are to be determined .by the commissioners
of the respective departments and justices

of the peace in the country; such convictions

are absolutely necessary for due collection of
the public money. 2. Convictions before jus-

tices of the peace in order to inflict divers

petty, pecuniary mulcts and corporal penal-
ties for such disorderly offences as common
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swearing, drunkenness, vagrancy. Idleness,

etc. 3. Attachments for contempt and the
subsequent proceedings thereon. 4 Bla.

Com. 280. See Summaby Pboceedinq ; Con-
viction.

SUMMARY JURISDICTION. The juris-

diction of a court to give a judgment or

make an order itself forthwith. See Con-
tempt. For a synopsis of the present law
in England, see Encycl. Br.

SUMMARY PROCEEDING. A form of

trial in which the ancient established course

of legal proceedings is disregarded, especial-

ly in the matter of trial by Jury, and, in the

case of the heavier crimes, presentment by
a grand jury. See Jones v. Bobbins, 8 Gray
(Mass.) 329.

In no case can the party be tried sum-
marily unless when such proceedings are

authorized by legislative authority, except

perhaps in cases of contempts; for the com-
mon law is a stranger to such a mode of

trial ; 4 Bla. Com. 280. See 2 Kent 73 ; Tay-
lor V. Porter, 4 Hill (N. T.) 145, 40 Am. Dec.

274; Jones v. Bobbins, 8 Gray (Mas^.) 329;

Hoke V. Henderson, 15 N. C. 15, 25 Am. Dec.

677; Jones' Heirs v. Perry, 10 Yerg. (Tenn.)

59, 30 Am. Dec. 430.

The term summary proceedings is applied

to proceedings ^under statute for enabling
landlords promptly to dispossess tenants who
hold over after default In payment of rent,

or after expiration of the term.

SUMMING UP. The act of making a

speech before a court and jury, after all the

evidence has been heard, in favor of one of

the parties in the cause. When the judge

delivers his charge to the jury, he usually

sums up the evidence in the case. See Open-
ing AND Closiito.

SUMMON. In Practice. To notify the de-

fendant that an action has been instituted

against him, and he is required to answer
to it at a time and place named. This is

done by a proper officer either giving the' de-

fendant a copy of the summons, or leaving it

at his house, or by reading the summons to

him. See Service.

SUMMONEAS. In Old Practice. A writ

by which a party was summoned to appear

in court.

SliMMONERS. Petty officers who cite men
to appear in any court

SUMMONS. The name of a writ com-

manding the sheriff, or other authorized of-

ficer, to notify a party to appear in court to

answer a complaint made against him and
in the said writ specified, on a day therein

mentioned. 3 Bla. Com. 279.

SUMMONS AND ORDER. In English

Practice. In this phrase the summons is the

application to a common-law judge at cham-

bers in reference to a pending action, and up-

on it the judge or master makes the order.

Moz. & W.

SUMMONS AND SEVERANCE. See Ssr-
EBANCE.

SUMMUM JUS (Lat). Extreme right,

strict right. See Maxims, Summum jus, etc.

SUMPTUARY LAWS. Laws relating to

the expenses of the people, and made to re-

strain excess in apparel, food, furniture, etc.

They originated in the view that luxury
is, in some of its degrees, opposed to public

policy, and that the state is bound to inter-

fere against it. Montesquieu, Esprit des

Lois, b. 7, c. 2, 4, and Tacitus, Ann. b. 2, ch.

33, b. 3, ch. 52.

In England, in 1336, it was enacted, 10
.

Edw. III. c. 3, that inasmuch as many mis-
chiefs had happened to the people of the
realm by excessive and costly meats, by
which, among other things, many who as-

pired in this respect beyond their means
were impoverished and unable to aid them-
selves or their liege lord in time of need, all

men were forbidden to have served more
than two courses at a meal, each of but two
sorts of victual, except on the principal

feasts of the year, and then only three cours-

es were allowed. 4 Com. 170. Subsequent
statutes, 1363, 1463, 1482, regulated the dress,

and to some extent the diet, of the people,

with careful regard to their rank. The sub-

stance of these statutes will be found in

Knight's History of Eng. p. 272. They were
repealed by 1 Jac. I. c. 25. An act of 30 Car.

II. c. 3, which ordered the dead to be buried
in woollen shrouds, was not repealed until

53 Geo. III. c. 108.

SUNDAY. The first day of the week.
It commences at twelve o'clock on the

night between Saturday and Sunday, and
ends in twenty-four hours thereafter; Kil-

gour V. Miles, 6 Gill & J. (Md.) 268. See
Hiller v. English, 4 Strobh. (S. C.) 493 (a

very learned case) ; State v. Green, 37 Mo.
466 ; Bryant v. Biddeford, 39 Me. 193 ; Steb-

bins V. Leowolf, 3 Gush. (Mass.) 137. It is

so provided by statute in Minnesota, Con-
necticut, Massachusetts, South Dakota, Lou-

isiana, Pennsylvania, Wisconsin, Vermont,
and Hawaii. In New Mexico and Virginia,

it is the time between sunrise of Sunday and
midnight of the same day.

The Sabiath, the Lord's day, and Sunday,
all mean the same thing; Kilgour v. Miles,

6 Gill & J. (Md.) 268; Gunn v. State, 89 Ga.
341, 15 S. E. 458.

The Stat 5 & 6 Edw. V. c. 3, enacted that

Sunday should be strictly observed as a holy

day, provided that in case of necessity it

should be lawful to labor, ride, fish, or work
at any kind of work. The Book of Sports

(1618) declared that, after divine service,

the people should not be disturbed .from any
lawful recreation. The stat. 29 Car. II. c. 7,

provided that no tradesman, artificer, work-
man, laborer, or other person whatsoever,
should exercise any worldly business, etc.,

upon the Lord's day, works of necessity and
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charity alone excepted. It also forbade the
execution of legal process on that day. This
has been followed substantially In America,
wy:h a tendency to greater strictness. This
includes all business, public or private, done
In the ordinary calling of the person; 5 B.

& C. 406; ordinary calling means that which
the ordinary duties of the calling bring into

continued action; 7 B. & C. 596; Salter y.

Smith, 55 Ga. 245.

The Missouri act relates? to Sunday as a
day of rest and not to its religious char-

acter; State V. R. Co., 239 Mo. 19G, 143 S.

W. 785. In Dist. of Col. v. Boblnson, 36

Wash. L. Rep. 101, it was held that the leg-

islature may impose upon citizens only obli-

gations of a civil and not of a religious na-

ture. The early colonial statute, with its

penalties against blasphemy, was considered

to be obsolete.

Many statutes except those who observe

the seventh day; others do not; and such
legislation is constitutional ; Soc. for Visi-

tation of Sick v. Com., 52 Pa. 126, 91 Am.
Dec. 931; KeuendorfC v. Duryea, 69 N. Y.

557, 25 Am. Rep. 235; Com. v. Has, 122 JIass.

40; the fact that one believes the seventh

day Is the Sabbath, but does not observe it

assuch, does not bring him within the excep-

tion; Lilernian v. State, 26 Neb. 464, 42

N. W. 419, IS Am. St. Rep. 791. Con-
necticut (1907) exempts Seventh Day Sab-

batarians from the operation of the Sun-

day labor act of 1793. The benefit of the

act is obtained only by filing a written state-

ment of religious belief in the office of the

public prosecutor. In Michigan, an act per-

mits them to perform servile labor on Sun-

day if they do not disturb persons attend-

ing places of worship; and they may keep

open their places of business on Sunday,
and the latter in Ohio, by act
Jews are bound to observe the civil regula-

tions for keeping Sunday ; Soc. for Visi-

tation of Sick V. Com., 52 Pa. 125, 91 Am.
Dec. 931. In New York writs against Jews
cannot be made returnable on Saturday;
Martin v. Goldstein (Mun. Ct) 39 N. Y. Supp.

254. In most of the states, Jews are placed

in the same class in this respect with Seventh
Day Sabbatarians. The Pennsylvania laws
do not except Jews and will not permit them
to claim exemption on the ground of reli-

gious faith from the statutes which prohibit

work on Sunday. A municipal ordinance in

Louisiana, which permitted Jews to engage
In business on Sunday, was held constitu

tional; Shreveport v. Levy, 26 La. Ann. 671.

21 Am. Rep. 553.

Cases of necessity are determined by the

moral fitness of the work; Com. v. Nesbit, 34

Pa. 409. Charity Includes everything which

proceeds from a sense of moral duty, or a feel-

ing of kindness find humanity, and Is intended

wholly for tlie comfort and relief of another,

and not for one's own pleasure and benefit;

Doyle V. R. Co., 118 Mass. 197, 19 Am. Rep.

431. A note given to a lawyer on Sunday

for services In bailing a prisoner is a work

of charity; Few v. Guuter, 10 Ga. App.

100, 72 S. E. 720.

Necessity may arise out of particular oc-

cupations; Philadelphia, W. & B. R. Co. v.

Towboat Co., 23 How. (U. S.) 219, 16 L. Ed.

433 ; U. S. V. Powell, 14 Wall. (U. R.) 494,

20 L. Ed. 720 ; Hennersdorf v. State, 25 Tex.

App. 597, 8 S. W. 926, 8 Am. St. Rep. 448;

but not when it is a work of mere conven-

ience or profit; Pate v. Wright, 30 Ind.

476, 95 Am. Dec. 705. Necessity should be

construed reasonably; it is a question of

moral propriety; State v. R. Co., 239 Mo. 196,

142 S. W. 785.

Shaving a man Is not a work of necessity

;

State V. Wellott, 54 Mo. App. 310; Com. v.

Waldman, 140 Pa. S9, 21 Atl. 248, 11 L. R.

A. 563; Cora. v. Dextra, 143 Mass. 28, 8 N.

E. 756. See infra. Reaping a field of oats

on Sunday in order to prevent the loss there-

of is a work of necessity; Johnson v. People,

42 111. App. 594 ; so is repavlng a city street

in a populous neighborhood; 156 App. Div.

001.

Running street railways on Sunday was
held illegal; Sparhawk v. R. Co., 54 Pa.

401; contra, Wood v. R. Co., 72 N. Y. 196,

28 Am. Rep. 125; and see Augusta & Sum-
merville R. Co. v. Renz, 55 Ga. 126.

For an employe of a contractor to work on
a building on Sunday violates the Sunday
law; Lane v. State (Tex.) 150 S. W. 637.

When statutes forbid travelling on Sun-

day, there can be no recovery for injuries

from defective streets; Connolly v. Boston,

117 Mass. 64, 19 Am. Rep. 396; Johnson v.

Irasburgh, 47 Vt. 32, 19 Am. Rep. Ill; but

see Sutton v. Wauwatosa, 29 Wis. 21 ; unless

the party was travelling from motives of

necessity or charity ; Crosman v. Lynn, 121

Mass. 801; as riding to a funeral or for

health; Eaton v. Ins. Co., 89 Me. 570. 36
Atl. 1048; or walkiug for exercise; O'Con-
nell v. Lewiston, 65 Me. 34, 20 Am. Rep. 673.

But In actions for torts against individuals

by common carriers, it is no defence that
the injury occurred upon Sunday; Mohney
V. Cook, 26 Pa. 342, 67 Am. Dec. 419;
Schmid v. Humphrey, 48 la. 652, 30 Am.
Rep. 414; contra, Lyons v. Desotelle, 124
Mass. 387. Most of the cases are otherwise

;

Big. L. C. Torts 711; see Bucher v. R. Co.,

125 U. S. 555, 8 Sup. Ct. 974, 31 L. Ed. 795;
and the law in Massachusetts was altered

in 1877.

Except as to judicial acts, which are void
when done on Sunday; 1 W. Bl. 526; Ball

V. U. S., 140 U. S. 118, 11 Sup. Ct. 761, 35
L. Ed. 377; Parsons v. Lindsay, 41 Kan.
336, 21 Pac. 227, 3 L. R. A. 658, 13 Am. St.

Rep. 290; see Dies Non (but a New York
city magistrate may try and sentence one
for disorderly conduct; People v. Fox, 150
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App. Div. 114, '134 N. Y. Supp. 642); the
common law makes no distinction between
Sunday and any other day. The English

cases decided after the act of Charles II.,

supra, merely avoided contracts made in

pursuance of one's ordinary calling; see 1

Cr. .S: J. 180; Merritt v. Earle, 31 Barb. (N.

Y.) 4l; 4 M. & W. 270; but in most of the

states contracts made on Sunday are invalid;

see Hilton v.' Houghton, 35 Me. 143 ; Adams
V. Gay, 19 Vt. 858; Kepner v. Keefer, 6

Watts (Pa.) 231, 31 Am. Dee. 460; Hill v.

Sherwood, 3 Wis. 343; and if not executed,

cannot be enforced; Calhoun v. Phillips, 87

Ga. 482, 13 S. E. 593; Aspell v. Hosbein, 98

Mich. 117, 57 N. W. 27. In New York any
business but judicial may be done on Sun-

day ; Batsford v. Every, 44 Barb. (N. Y.)

618.

Generally speaking executory contracts

made on Sunday will not be enforced, while

executed contracts will not be disturbed;

Chestnut v. Harbaugh, 78 Pa. 4T3; Horton
V. Buffinton, 105 Mass. 399 ; Ellis v. Ham-
mond, 57 Ga. 179; Nibert v. Baghurst, 47
N. J. Eq. 201, 20 Atl. 252; but see Bloom v.

Richards, 2 Ohio St. 388 ; Johnson v. Brown,

l3 Kan. 529, as to executory contracts. De-
livery on Sunday passes title against the

vendor; Moore v. Murdock, 26 Cal. 514;

Banks v. Werts, 13 Ind. 203 ; but see Tucker
V. Mowrey, 12 Mich. 378; a church subscrip-

tion on Sunday is valid in Pennsylvania ; 12

Reptr. 665; and Michigan; 21 Alb. L. J.

293. See Catlett v. Trustees, 62 Ind. 365,

30 Am. Rep. 197. A contract of sale made
on Sunday is not saved from being a Sunday
contract by the fact that the purchase-mon-

ey was not paid until Monday ; Grant v.

McGrath, 56 Conn. 333, 15 Atl. 370. A con-

tract dated on Sunday may be shown to be

erroneously dated ; Stacy v. Kemp, 97 Mass.

166; and it may be shown that a contract

bearing a secular date was actually execut-

ed on Sunday; Bank v. Mayberry, 48 Me.

198 ; but not against a bona fide holder with-

out notice; Clinton Nat. Bk. v. Graves, 48

la. 228. When a contract takes effect on
delivery, the date is not material; Prather

V. Harlan, 6 Bush (Ky.) 185; Peake v. Con-

Ian, 43 la. 297';
' and a note executed on

Sunday but delivered on another day is val-

id ; Goss V. Whitney, 24 Vt. 189 ; Hilton v.

Houghton, 35 Me. 143.

A deed made on Sunday is not within a

contract forljidding the making of con-

tracts on Sunday; Wooldrld'ge v. Wooldridge,

69 W.Va. 554, 72 S. E. 654, Ann. Cas. 1913B,

653; where negotiations for a contract were

begun on Saturday, continued on Sunday
and closed on Monday, the contract was
valid; Curtin'v. Gas Co., 233 Pa. 397, 82 Atl.

503; where a contract of exchange of land

was made on Saturday and put,in vvrlting on

Sunday, the broker was entitled to his com-

missions; McCormick v. Hazard, 77 Misc.

Rep. 190, 136 N. Y. Supp. 91. The appoint-
ment of an agent to sign a contract for the
sale of land on Sunday is invalid ; Kryzmln-
ski V. Callahan, 213 Mass. 207, 100 N. E. 835,
43 L. R. A. (N. S.) 140; otherwise of a re-

lease executed on Sunday but the .considera-

tion paid on a later day; Ross v. Oliver
Bros., 152 Ky. 437, 153 S. W. 756; anything
done on Sunday in performance of a valid

contract will not be treated as a nullity;.

Gordon v. Levine, 197 Mass. 263, 83 N. E.

861, 15 L. R. A. (N. S.) 243, 125 Am. St. Rep.
361.

Defendant hired an automobile from the

plaintiff on a Sunday for the purpose of

joy riding, which was in violation of the
Sunday law. On a subsequent secular day
the defendant promised to pay the plaintiff

for the ride, but it was held that the plaintiff

could not recover ; Jones v. Belle Isle, 13 Ga.
App. 437, 79 S. E. 357.

A contract made on Sunday may be rati-

fied; Johnson v. Willis, 7 Gray (Mass.) 164;
Sumner v. Jones, 24 Vt. 317; Russell & Co.-

V. Murdock, 79 la. 101, 44 N. W. 237, 18 Am.
St. Rep. 348 ; but see Butler v. Lee, 11 Ala.

885, 46 Am. Dec. 230 ; but only by an express
agreement and not by mere acquiescence;
HUl V. Hite, 79 Fed. 826 ; but it is held that

a note made on Sunday cannot be ratified;

Moseley v. Bank, 3 Ala. App. 614, 57 South.

91 ; a will executed on Sunday is valid ; Ben-
nett V. Brooks, 9 Allen (Mass.) 118 ; Rapp v.

Reehling, 124 Ind. 36, 23 N. E. 777, 7 L. R.
A. 496. A contract for an advertisement in

a Sunday paper is invalid ; Smith v. Wilcox,
24 N. Y. 353, 82 Am. Dec. 302 ; contra, Shef-

field V. Balmer, 52 Mo. 474, 14 Am. Rep. 4.30.

A verdict in a homicide case submitted

to the jury on Saturday may be received and
the jury discharged on Sunday ; Ball v. V.

S., 163 U. S. 662, 16 Sup. Ct. 1192, 41 L. Ed.

300. A verdict received on Sunday is valid;

Burrage v. State, 101 Miss. 598, 58 South. 217.

Laws requiring all persons to refrain from
their ordinary callings on Sunday have been
held not to encroach on the religious liberty

of the people; Cooley, Const. Lim., 2d ed.

584, 725; they may be sustained as police

regulations ; Kurtz v. People, 33 Mich. 279

;

Frolickstein v. Mobile, 40 Ala. 725; Clinton

V. Wilson, 257 111. 580, 101 N. E. 192. The
legislature may regulate the observance of

Sunday; People v. Dunford, 207 N. Y. 17,.

100 N. E. 433. Idaho (1907) prohibits horse-

racing and opening saloons on Sunday ; Colo-

rado only prohibits selling liquors (until six

o'clock Monday morning) and carrying on

the business of a barber; Georgia forbids

running trains on Sunday ; in Porto Rico all

business must close at twelve o'clock noon

on Sunday. California has had no Sunday
laws whatever since 1883.

Under an act making it unlawful to open

a shop on Sunday, for the sale of goods, etc.,

a barber cannot be convicted; State v.

Krech, 10 Wash. 166, 38 Pac. 1001. A stat-
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ute forbidding barbers to carry on their trade
on Sunday is constitutional, under the police

power; People v. Havnor, 149 N. Y. 195, 43
N. E. 541, 31 L. R. A. 689, 52 Am. St. Rep.
707 ; notwithstanding the act allows barbers
in the cities of New York and Saratoga to

work till one o'clock ; but in Illinois (Eden v.

People, 161 111. 296, 43 N. E. Il68, 32 D. R. A.

659, 52 Am. St. Rep. 365), it is held that an
act forbidding barbers to work at their trade
on Sunday is a taking of property without
due process of law; and that it is not a
proper exercise of the police power. See,

also, Ex parte Jentzsch, 112 Cal. 468, 44 Pa;c.

803, 32 L. R. A. 664. But an ordinance regulat-

ing the doing of business on Sunday is with-

in the police power of a city ; Clinton v.

Wilson, 257 111. 58Q, 101 N. E. 192.

Any act forbidding railroad trains to run
on Sunday does not constitute a regulation

of, and an obstruction to, interstate com-
merce, and is valid ; Norfolk & W. R. R. Co.

V. Com., 88 Va. 95, 13 S. E. 340, 13 L. R. A.

107, 29 Am. St. Rep. 705; Hennington v.

Georgia, 163 U. S. 299, 10 Sup. Ct. 1086, 41 L.

Ed. 166 ; State v. R. Co., 24 W. Va. 783, 49
Am. Rep. 290; but an act forbidding all

manner of servile labor on Sundays, etc., is

held to be void, so far as it affects interstate

traffic; Adams Exp. Co. v. Board, 65 How.
Pr. (N. Y.) 72. The running of trains Is with-

in the prohibition of a statute which punishes
any person who labors in his calling on Sun-
day, or employs his servants in so doing, ex-

cept in works of necessity or charity; State
V. R. Co., 24 W. Va. 783, 49 Am. Rep. 290;
but it has been held that running an excur-

sion train on Sunday is a work of necessity

;

Louisville & N. R. Co. v. Com. (Ky.) 30 S. W.
878; so is delivery of milk to customers;
Topeka v. Hempstead, 58 Kan. 328, 49 Pae. 87.

Acts have been passed forbidding baseball

playing on Sunday. The cases difCer as to

their constitutionality. See 56 Alb. L. J. 202

;

57 id. 258. Baseball does not come within
the class of "sports" prohibited on Sunday;
Territory v. Davenport, 17 N. M. 214, 124
Pac. 795, 41 L. R. A. (N. S.) 407.

No one is bound to do work in performance
of his contract on Sunday, unless the work
by its very nature or by express agreement is

to be done on that day and can be then done
without a breach of law; Cock v. Bunn, 6
Johns. (N. Y.) 326 ; Barrett v. Allen, 10 Ohio
426. Parties to a contract for program priv-

ileges at an opera house, contemplating the
giving of Sunday concerts, will not be pre-

sumed to have intended violation of the Sun-
day law in giving such entertainment;
Strauss & Co. v. Hammerstein, 152 App. Div.

128, 136 N. Y. Supp. 613. Where an acrobat's

contract was for $300 for each week, Sunday
would be excluded if performances on that

day were unlawful; Keith v. Kellermann,
169 Fed. 196.

Sundays are computed in the time allowed
lor the performance of an act ; 10 M. & W.

T^nTTV —2n<>

331 ; but if the last day happen to be a Sun-

day, it is to be excluded, and the act must,

in general, be performed on Jlonday; 3 Chit-

ty, Pr. 110; Street v. U. S., 1.33 U. S. 299, 10

Sup. Ct. 309, 33 L. Ed. 631 ; Monroe Cattle

Co. V. Becker, 147 U. S. 47, 13 Sup. Ct. 217,

37 L. Ed. 72. Notes and bills, when they

fall due on Sunday, are payable on Saturday,

unless a statute provides otherwise. The in-

dorsement of a note creates a new contract,

and is an act within the statute prohibiting

secular business on Sunday ; Bank v. Kings-

ley, 84 Me. Ill, 24 Atl. 794.

See Negotiable Instruments. Seel as to

the origin of keeping Sunday as a holiday,

Story, Pr. Notes § 220; Story, Bills § 223.

See, generally, 17 Am. L. Reg. (N. S.) 285 ; 3

Rep. Am. Bar Association (1880) ; 2 Am. L.

Rev. 226; 21 Alb. L. J. 424 (Sabbath-break-

ing) ; 28 Am. L,. Reg. 137, 209, 273 ; State

V. Lorry, 7 Baxt. (Tenn.) 95, 32 Am. Rep. 557

;

Schmid v. Humphrey, 48 la. 652, 30 Am. Rep.

417; McGrath v. Merwln, 112 Mass. 467, 17

Am. Rep. 122 (legality of labor on Sunday)

:

3 id. 371, n. ; Sparhawk v. R. Co., 54 Pa. 401

;

3 Cr. L. Mag. 632 (Sabbath-breaking; works
of necessity). The Massachusetts law on this

subject depends more on its peculiar legis-

lation and customs than any general prin-

ciples of justice or law ; Philadelphia, W. &
B. R. Co. V. Steam Towboat Co., 23 How.
U. S. 209, 16 L. Ed. 433.

As to execution of legal process on Sunday,
see Dies non.

See Holiday; Police Power; Friedenberg,
Sunday Laws.

SUNKEN WRECK. Where part of the
frame of a ship was sunk beneath the sur-

face of the sea and partially imbedded in the
bottom, as was also a quantity of iron ore

that formed a part of the cargo of the ship,

it was held to be a sunken wreck within the
meaning of the collision clause of a policy of
insurance; [1893] Prob. 248.

SUPER ALTUM MARE (Lat). Upon the
high sea. See High Seas.

SUPER-JURARE. A term anciently used,

when a criminal, who tried to excuse him-
self by his own oath or that of one or two
witnesses, was convicted by the oaths of
many more witnesses. Moz. & W.

SUPER PR>€ROGATIVA REGIS. A writ
which formerly lay against the king's ten-

ant's widow for marrying without the royal
license. Fitzh. N. B. 174.

SUPER STATUTO. A writ that lay
against the king's tenant, holding in chief,

who aliened the king's land vrithout his li-

cense.

SUPER STATUTO FACTO POUR SENE-
SCHAL ET MARSHAL DE ROY. A writ
which lay against a steward or marshal for

holding plea in his court, or for trespass or
contracts not made or arising within the
ktQg's household. Whart.
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SUPER STATUTO VERSUS SERVANTES
ET LABORATORES. A writ whicli lay

against him who liept any servants who had
left the service of another contrary to law.

SUPER VISUM CORPORIS (Lat). Upon
view of the body. When an inquest is held

over a body found dead, it must be super

visum corporis. See Coroner; Inquest.

SUPERCARGO, in Maritime Law. A per-

son specially employed by the owner of a
cargo to take charge of and sell to the best

advantage merchandise which has been ship-

ped, and to purchase returning cargoes and
to receive freight, as he may be authorized.

Supercargoes have complete control over

the cargo and everything which Immediately
concerns it, unless their authority is either

expressly or impliedly restrained ; 12 East

381. Under certain circumstances they are

responsible for the cargo; Bridge v. Austin,

4 Mass. 115; see Pawson's Adm'rs v. Don-
nell, 1 Gill & J. (Md.) 1, 10 Am. Dec. 21.3;

but the supercargo has no power to interfere

with the government of the ship; 3 Pardes-

sus, n. 646. Not now used.

SUPERFICIARIUS (Lat.). In Civil Law.
He who has built upon the soil of another,

-which he has hired for a number of years or

forever, yielding a yearly rent. This is not

very different from the owner of a lot on
ground-rent in Pennsylvania. Dig. 43; 18. 1.

SUPERFICIES (Lat.). In Civil Law.
Whatever has been erected on the soil.

SUPERFLUOUS LANDS. Lands acquired

toy a railroad company under its statutory

powers and not required for the purpose of

the undertaking. See 10 Jur. Rev. 281.

Slips of land above and below a tunnel ; 51

Tj. J. Q. B. 172; land under arches which car-

ry a railway; 48 L. J. Ch. 258; mines un-

der a surface required or which may be re-

quired for the undertaking; 46 L. J. Q. B.

509 ; are not superfluous lands ; but the

whole of the land beyond the boundary wall

of a railway is superfluous, even though that

wall be also a retaining wall thicker at the

base than at the surface, and though part of

such land would be within a line drawn on

the surface vertically above the line of the

lootings of the wall ; 52 L. J. Ch. 198.

SUPERFOETATION. The conception of a

second embryo during the gestation of the

'first, or the conception of a child by a woman
already pregnant with another, during the

time of such pregnancy.

This, though doubted, seems to be estab-

lished by numerous cases ; 1 Beck, Med. Jur.

193 ; Cassan, Superfoetation ; New York
Medical Repository; 1 Briand, MH. L6g.

prem. partie, c. 3, art. 4 ; 1 Foderfi, Mdd.

L6g. § 299; Button, Hist. Nat. de I'Homme,

Puberty; Witth. & Beck, Med. Jurispr.

SUPERINDUCTIO (Lat.). In the Civil

Law. A species of obliteration. Dig. 28.

4. 1.1.

SUPERINSTITUTION. The institution of

one upon another, as where two persons fire

admitted and are instituted to the same bene-

fice, under adverse titles. Cowell.

SUPERINTENDENT REGISTRAR. An
oflicer who superintends the registration of

births, deaths, and marriages in England and
Wales. Whart
SUPERIOR. One who has a right to com-

mand ; one who holds a superior rank: as,

a soldier is bound to obey his superior.

In estates, some are superior to others: an
estate entitled to a servitude or easement
over another estate is called the superior or
dominant, and the other the inferior or ser-

vient estate. 1 Bouvier, lust n. 1012.

SUPERIOR COURT. A term applied col-

lectively to the three courts of common law
at Westminster: namely, the king's bench,

the common pleas, the exchequer ; and so in

Ireland.

It denotes a court of intermediate jurisdic-

tion between the courts of inferior or limited

Jurisdiction and the courts of last resort.

In American Law. A court of intermedi-
ate jurisdiction between the inferior courts
and those of last resort See the several

states.

SUPERNUMERARII (Lat). In Roman
Law. Those advocates who were not statuti,

which title see.

The statuti were Inscribed in the matricu-

lation books, and formed a part of the col-

lege of advocates in each jurisdiction. The
sui>ernumeraries were not al:tached to any
bar in particular, and could reside where
they pleased: they took the place of advo-

cates by title as vacancies occurred in that

body.

SUPERONERATIO (L. Lat). Surcharg-

ing a common : t. e. putting in beasts of a

number or kind other than the right of com-

mon allows. It can only be of a common ap-

pendant or appurtenant. Bracton 229. Fle-

ta, lib. 4, c. 23, § 4, gives two remedies, novel

disseisin and writ of admeasurement, by

which latter remedy no damages are recov-

ered till the second offence. Now, distrain-

ing, trespass, and ca.se are used as remedies.

3 Sharsw. Bla. Com. 238.

SUPERONERATIONE PASTURA. A writ

that formerly lay against him who was im-

pleaded in the county court for the surcharge

of a common for his cattle and the cause was
removed into one of the superior courts.

SUPERSEDEAS (Lat that you set aside).

In Practice. The name of a writ containing

a command to sLay the proceedings at law.

An auxiliary process designed to supersede

the enforcement of the judgment of the court

below, brought up by writ of error for re-

view. Williams v. BrufCy, 102 U. S. 249, 20

L. Ed. 135.

Originally it was a writ directed to an of-

ficer, commanding him to desist from euforc-
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ing the execution of another writ which he
was about to execute, or which might come in

liis hands. In modern times the term Is of-

tea used synonymously with a "stay of pro-
ceedings," and is employed to designate the
effect of an act or proceeding which of itself

suspends the enforcement of a judgment;
Dulin V. Coal Co., 98 Cal. 306, 33 Pac. 123.

It Is granted on good cause shown that the
party ought not to proceed ; Fitzh. N. B. 236.
There are some writs which, though they do
not bear this name, have the effect to super-
sede or stay the proceedings: namely, a writ
of error when bail is entered operates as a
supersedeas; and a writ of certiorari to re-

move the proceeding of an inferior into a
superior court has, in general, the same ef-

fect; 8 Mod. 373; Grubb v. Fox, 6 Binn.
(Pa.) 461. But under special circumstances,
the certiorari has not the effect to stay the
proceeding, particularly where summary pro-
ceedings, as to obtain possession under the
landlord and tenant law, are given by stat-

ute; Grubb V. Fox, 6 Binn. (Pa.) 460. See
Bacon, Abr. ; Com. Dig. Telv. 6, n.

See Appeal and Eebob; United States
COUBTS.

SUPERSTITIOUS USE. In English Law.
When lands, tenements, rents, goods, or chat-
tels are given, secured, or appointed for and
toward the maintenance of a priest or chap-
lain to say mass ; for the maintenance of a
priest or other man to pray for the soul of
any dead man in such a church or elsewhere

;

to have and maintain perpetual obits, lamps,
torches, etc., to be used at certain times to
help to save the souls of men out of purga-
tory; in such cases the liing, by force of
several statutes, Is authorized to direct and
appoint all such uses to such purposes as
are truly charitable; Bac. Abr. Charitahle
Uses and Mortmain (D) ; Dulie, Char. Uses
105 ; 6 Ves. 567 ; 4 Co. 104.

The doctrine has no recognition in this
country; Appeal of Seibert, 18 Wkly. Notes
Cas. (Pa.) 276 ; and a bequest to support a
Catholic priest, and perhaps other uses void
in England, would not be considered as

superstitious uses ; Methodist Church v. Rem-
ington, 1 Watts (Pa.) 219, 26 Am. Dec. 61;
Witman v. Lex, 17 S. & R. (Pa.) 88, 17 Am.
Dec. 644. Yet many of the superstitious uses
of the English law would fail to be consider-

ed as charities, and would undoubtedly come
under the prohibition against perpetuities.

See Charities; Charitable Uses; 1 Jarm.
Wills, ch. ix. In England there are three
classes of persons who have been held ob-

noxious to the law against superstitious uses:
1. Roman Catholics. 2. Protestant dissent-

ers. 3. Jews. Their various disabilities

have been almost wholly removed.
See Masses.

SUPERVISOR. An overseer; a surveyor.

An officer whose duty it is to talie care of

the highways.

The chief officer of a town or organized

township in the states of Michigan, Illinois,

Wisconsin, and Iowa. He has various duties

assigned him by the statutes as a town of-

ficer, and likewise represents his town in the

general assembly, or county board of super-

visors. See Board of Supekvisobs.

SUPERVISORS OF ELECTION. Persons

appointed and commissioned by the United
States drcult judges to supervise the regis-

tration of voters and the holding of elections

for representatives in congress under R. S.

§§ 2011-2031 ; repealed by the act of Feb. 8,

1894. As to what was the registration of
voters under this act, see Registration.
While this legislation was in force It was
held that in case of a question as to what
political organization should tie recognized by
the court in appointing supervisors, the body
which was recognized by the last state con-
vention of the party should be considered as
its representative organization; subject,

however, to modification by change of cir-

cumstances ; In re Appointment of Supervis-
ors of Election, 9 Fed. 14. The legislation of

congress in vesting the appointment of super-
visors in the courts was constitutional, and
in the exercise of its supervisory power over
elections for senators and representatives,
new duties may be imposed by congress on
the officers of election and new penalties for
breach of duty ; Ex parte Siebold, 100 U. S.

371, 25 L. Ed. 717 ; Ex parte Clarice, 100 U.
S. 399, 25 L. Ed. 715. See Election.

SUPPLEMENTAL. That which is added
to a thing to complete It.

SUPPLEMENTAL ANSWER. One filed in

chancery for the purpose of correcting, add-
ing to, and explaining an answer already
filed. Sm. Ch. Pr. 334. In New York and
states having similar practice it is an addi-

tional answer to the complaint. It may be
to allege a release after issue joined ; Gulla-

no V. Whitenack, 3 Misc. 54, 22 N. Y.
Supp. 560 ; or to set up facts excusing non-

payment where the defence of payment was
relied on, until the time of trial; Voak v.

Inv. Co., 51 Minn. 450, 53 N. W. 708.

SUPPLEMENTAL BILL. In Equity Prac-

tice. A bill brought as an addition to an
original bill to supply some defect in its orig-

inal frame or structure which cannot be sup-

plied by amendment. See Stafford v. Hew-
lett, 1 Paige Ch. (N. Y.) 200 ; Walker v. Gil-

bert, 7 Smedes & M. (Miss.) 456; Cunning-
ham's Adm'r v. Rogers, 14 Ala. 147. It may
be brought by a plaintiff or defendant; 2
Ball & B. 140 ; Baker v. Whiting, 1 Sto. 218,

Fed. Cas. No. 786 ; and as well after, as be-

fore, a decree; O'Hara v. Shepherd, 3 Md
Ch. Dec. 806 ; 1 Macn. & G. 405 ; Story, Eq.
PI. § 338; Secor v. Singleton, 41 Fed. 725;
but must be'within a reasonable time ; Wood-
ruff's Ex'rs v. Brugh, 6 N. J. Eq. 465.

If there has been a change of interest In

a pending equity suit, the proper method
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to introduce another party or to substitute

one party for another, is by a supplemental
bill or by an original bill in the nature of a
supplemental bill ; Ross v. City of Ft. Wayne,
63 Fed. 466, 11 C. C. A. 288, 24 U. S. App.
113.

A supplemental bill in the nature of a bill

of review cannot be entertained where no
new facts pertinent to the litigation are dis-

cussed except such as were known to the

complainants at the date of the original de-

cree; City of Omaha v. Redick, 68 Fed. 1,

11 0. C. A. 1, 27 U. S. App. 204.

It may be filed when a necessary party
has been omitted; 6 Madd. 369; Bnsworth
V. Lambert, 4 Johns. Ch. (N. Y.) 605 ; liobert-

son V. Winchester, 85 Tenn. 171, 1 S. W.
781; to introduce a party, who has acquired

rights subsequent to the filing of the orig-

inal bill; Campbell v. Polk Co., 3 la. 472;
when, after the parties are at issue and
witnesses have befen examined, some point

not already made seems to be necessary, or

some additional discovery is found requisite

;

Stafford v. Howlett, 1 Paige Ch. (N. Y.) 200;

when new events referring to and supporting

the rights and interests already mentioned
have occurred subsequently to the filing of

the bill ; Story, Eq. PI. 336; 5 Beav. 253 ; for

the statement only of facts and circumstanc-

es material and beneficial to the merits, and
not merely matters of evidence; Jenkins v.

Eldredge, 3 Sto. 299, Fed. Cas. No. 7,267;

when, after a decision has been made on the

original bill, it becomes necessary to bring

other matter before the court to get the full

effect of it ; Story, Eq. PI. § 336 ; when a ma-
terial fact, which existed before the filing

of the bill, has been omitted, and it can" no
longer be introduced by way of amendment

;

Ridgeway v. Toram, 2 Md. Ch. Dec. 303;

Mitf. Ch. PI. 55, 61, 325; but only by special

leave of court, when it seeks to change the

original structure of the bill and introduce

a new and different case; 4 Sim. 76, 628;

Dias V. Merle, 4 Paige Ch. (N. T.) 259.

Where, after a final decree, a person who
has succeeded to the interest of the complain-

ant in such manner as to entitle him to the

fall benefit of the decree, finds it necessary

to invoke further action to obtain such ben-

efit, he may file a supplemental bill in the

original suit ; Secor v.. Singleton, 41 Fed. 725

;

but when an executor is substituted as a par-

ty in place of his decedent, he need not file

a supplemental pleading; Equitable Life As-

sur. Soc. v. Trimble, 83 Fed. 85, 27 C. C. A.

404. After a decree disposing of the issues,

the filing of a new bill by other parties, in-

volving other issues, although connected with

the subject-matter of the original litigation,

is to be considered a new litigation, although

styled a "supplemental bill" and permitted to

be filed in the original cause, and the com-

plainant In the original cause is entitled to

notice, and will not be bound without it

;

Great Western Tel. Co. v. Purdy, 162 U. S.

329, 16 Sup. Ct. 810, 40 L. Ed. 986. And a
supplemental bill filed upon leave granted
and notice, which makes an essentially dif-

ferent case from that contemplated in the

or^er granting leave to file it, will be ordered
to be taken from the files; Stockton v. To-
bacco Co., 53 N. J. Eq. 400, 32 Atl. 261.

The bill must be in respect to the same
title, in the same person as the original bill;

Story, Eq. PI. 339 ; and no relief can be had
under it upon a cause of "action, which did
not exist when the original bill was filed;

HefCron v. Knickerbocker, 57 111. App. 339;
Neubert v. Massman, 37 Fla. 91, 19 So. 625.

If the original bill shows no title to relief,

a supplemental bill cannot be filed based on
facts afterwards occurring; but if the orig-

inal bill is well founded, a supplemental bill

may be filed showing a further title to re-

lief; New York S. & T. Co. v. R. Co., 74

Fed. 67; Putney v. Whitmire, 66 Fed. 385.

After a decree has been directed for com-
plainant, a stranger will not be permitted

to file a supplemental bill based on his pur-

chase of the cause of action, until a decree

is actually entered in the original cause;
Hazleton Tripod-Boiler Co. v. R. Co., 72 Fed.

325. A bill by a surviving partner, to settle

the partnership affairs, is separate, and dis-

tinct from a bill 'to subject real estate of the

deceased partner to firm debts, and the stat-

ute of limitations cannot be avoided by styl-

ing the second suit a supplemental bUl; White
v. Joyce, 158 U. S. 128, 15 Sup. Ct. 788, 39

L. Ed. 921. When a patent was assigned to

a stranger pending a suit for infringement,

the assignee cannot obtain the benefit of the

suit brought by the assignor, by a supple-

mental bill, but he may do it by an original

bill in the nature of a supplemental bill;

Ross V. Ft. Wayne, 58 F^d. 404. In a suit to

remove a cloud from a title, where there is

a decree establishing such title in the com-

plainant, which carries a right to possession,

a supplemental bill may be filed to enforce

that right; Root v. Woolworth, 150 U. S.

401, 14 Sup. Ct. 136, 37 L. Ed. 1123.

It must state the original bill, and the

proceedings thereon; and, when it is occa-

sioned by an event which has occurred subse-

quently to the original bill, it must state that

event and the consequent alteration with re-

gard to the parties. In general, the supple-

mental bill must pray that all defendants

appear and answer the charges it contains;

Story, Eq. PI. § 343. But the supreme court

equity rules (Feb. 1, 1913) provide that the

statements in the original suit need not be set

forth unless the circumstances of the case

may require it.

SUPPLEMENTARY PROCEEDINGS. Pro-

ceedings supplementary to an execution, di-

rected to the discovery of the debtor's prop-

erty and its application to the debt for which

the execution is issued. They are purely stat-

utory, and the statute limits the power of

the courts to existing rights and things in
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esse at the time of their institution ; 18 N.

Y. L. J. 1517. The New York statute en-

titles the judgment creditor to an order of

examination "upon proof . . . that the

judgment debtor has property which he un-

justly refuses to apply towards the satisfac-

tion of the judgment, etc." And where it

appears from the examination "that the judg-

ment debtor has, in his possession or un-

der his control, money or other personal prop-

erty belonging to him," the judge may order
such money to be paid over and such other

personal property to be delivered up; such
proceedings are directed against property
which, at the time of the order for his exami-
nation, the judgment debtor has in his pos-

session or under his control, or which is actu-

ally due to him. No property subsequently

acquired, no future earnings of any kind, and
no earnings for personal services rendered
within sixty days preceding such order, if

necessary for the use of his family, can be

reached ; id.; Winters v. McCarthy, 2 Abb. N.

0. (N. Y.) 357; Potter v. Low, 16 How. Pr.

(N. Y.) 549. They do not affect money com-
ing to the debtor, unless it is actually due
when the order is obtained ; id. ; Stewart v.

Poster, 1 Hilt. (N. Y.) 505; Columbian In-

stitute V. Cregan, 3 N. Y. St. 287; or earn-

ings due after the service of the order; Ger-
regani v. Wheelwright, 3 Abb. Prac. (N. S. N.
Y.) 264; or the salary of a public officer,

while in the hands of a disbursing officer in

common with other money; Waldman v.

O'Donnell, 57 How. Pr. (N. Y.) 215, 217.

Proof as to the possession or control by the

judgment debtor must be clear; Peters v.

Kerr, 22 How. Pr. (N. Y.) 3; and doubts
whether the money was earned before or aft-

er the order should be resolved in favor of

the debtor; Potter v. Low, 16 How. Pr. (N.

Y.) 549. If the debtor have a family depend-
ent upon him, he may, if necessary, have six-

ty days' back earnings exempt; Code Civ.

Proc. N. Y. § 2463 ; and this is held to be a
humane provision which should be construed
liberally in favor of the debtor; Miller v.

Hooper, 19 Hun (N. Y.) 394. But this does
not include money received by a saloon-keep-

er in his business; Prince v. Brett, 21 App.
Div. 190, 47 N. Y. Supp. 402.

The return of an execution unsatisfied is

sufficient to authorize a resort to supplemen-
tary proceedings; Klepsch v. Donald, IS
Wash. 150, 51 Pac. 352.

The appointment of a receiver in such pro-

ceedings dissolves a partnership of which the
judgment debtor is a member'; Guild v. Mey-
er, 56 N. J. Eq. 183, 38 Atl. 959.

Where the judgment Is against a married
woman she may be examined as to her sep-

arate estate ; [1892] 2 Q. B. 626.

The enforcement of orders in such proceed-

ings is by treating the defendant as in con-

tempt, and a debtor is liable thereto for col-

lecting rent; Stevens v. Dewey, 13 App. Div.

312, 43 N. Y. Supp. 130; or drawing out a

savings bank deposit held in trust for an-

other ; 18 N. Y. L. J. 1520.

An act (1879) which enables the plalntifC'to

examine the defendant on oath as to his prop-

erty, fraudulently concealed, is unconstitu-

tional, because no one is obliged to give evi-

dence which may incriminate himself;

Horstman v. Kaufman, 97 Pa. 147, 39 Am.
Rep. 802. Another act was passed in 1913.

SUPPLETORY OATH. In Ecclesiastical

Law. An oath given by the judge to the

plaintiff or defendant upon half proof, as by
one witness, already made. The oath added
to the half proof enables the judge to decide.

It is discretionary vsdth the judge ; 3 Sharsw.

Bla. Com. 370.*

SUPPLICATIO (Lat.). In Civil Law. A
petition for pardon of a first offense ; also, a
petition for reversal of judgment; also,

equivalent to duplicatio, which is our rejoin-

der. Calvinus, Lex.

SUPPLICAVIT (Lat.). In English Law.
The name of a writ issuing out of the king's

bench or chancery for taking sureties of the

peace: it is commonly directed to the jus-

tices of the peace, when they are averse to

acting In the affair in their judicial capacity.

4 Bla. Com. 233.

SUPPLICIUM (Lat.). In Civil Law. A
corporal punishment ordained by law; the
punishment of death: so called because it

was customary to accompany the guilty man
to the place of execution and there offer sup-
plications for him.

SUPPLIES. In English Law. Extraordi-
nary grants to the king by parliament to sup-
ply the exigencies of the state. Jacob.
Means of provision or relief; stores.

SUPPLY CLAIMS. See Mortgage; Ke-
CEIVBRS.

SUPPORT. The right of support is an
easement which one man, either by contract
or prescription, enjoys, to rest the joists or
timbers of his house upon the wall of an ad-
joining building owned by another person. 3
Kent 435. See Washb. Easem.
A right to the support of one's land so as

to prevent Its falling Into an excavation
made by the owner of adjacent lands.

This support Is of two kinds, lateral and
subjacent. Lateral support is the right of
land to be supported by the land which lies

next to It. Subjacent support is the right of
land to be supported by the land which lies

under It. See Laiebal Suppoex; Mines and
Mining.
Support is also generally used to mean ar-

ticles for the sustenance of the family, as
food, etc. Grant v. Dabney, 19 Kan. 389, 27
Am. Rep. 125. See Family.

SUPPRESS. To put a stop to when actu-
ally existing. The word does not extend to

preventing by suppressing what may lead to

a thing. 34 L. J. M, C. 9.
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SUPPRESSIO VERI (I^t). Concealment
of truth.

In general, a suppression of the truth when
a party is bound to disclose It vitiates a con-

tract. In the contract of insurance, a knowl-
edge of the facts Is required to enable the un-
derwriter to calculate the chances and form
a due estimate of the risk ; and, in this con-

tract perhaps more than any other, the par-

ties are required to represent everything
with fairness; 1 W. Bla. 594.

Suppressio veri, as well as suggesUo falsi,

is a ground to rescind an agreement, or at

least not to carry it into execution ; 1 Ball &
B. 241 ; Moseley's Adm'rs v. Buck, 3 Munf.
(Va.) 232, 5 Am. Dec. 508; Mechanics' Bk. t.

Lynn, 1 Pet. (U. S.) 383, 7 L. Ed. 185; Liv-

ingston v. Iron Co., 2 Paige Ch. (N. Y.) 390;
1 Story Eq. Jur., 18th ed. § 204. See Con-
cealment ; MiSEEPEESENTATION ; RePBESEN-
TATION ; SUQGESTIO FALSI.

SUPPRESSION OF EVIDENCE. Where
evidence In an equity case on letters patent
Is taken out of order, the court will usually
entertain a motion to suppress it, though
where no harm can result, it is sometimes al-

lowed to stand till the hearing. If no such
motion be made, the testimony will stand;
Rob. Pat. § 1128 ; when the evidence is filed

that which is inadmissible will sometimes be
stricken out on motion; id.; but more com-
monly It stands over for final bearing.

Where, in equity, in a patent case, a witness

not named in the answer, testified to prior

use, it will be considered at the hearing un-

less a motion be made to suppress it, eveij

though it was taken under objection; 6
Fish. 452.

SUPRA PROTEST. Under protest See
Acceptance; Acceptok; Bills os Exchange;
Protest, Payment Under.

SUPREMACY. Sovereign dominion, au-

thority, and pre-eminence ; the highest state.

In the United States the supremacy resides

in the people, and is exercised by their con-

stitutional representatives, the president and
congress. See Sovereignty; Act or Sn-
PBEMACY.

SUPREME. That which is superior to all

other things.

SUPREME COURT. A court of superior

jurisdiction in many of the states of the

United States.

The name is prtperly applied to the court

of last resort, and is so used In most of the

states. In nearly all the states there is a su-

preme court, but in one or two there is a

court of appellate jurisdiction from the su-

preme court.

See Supreme Court of the United States.

SUPREME COURT OF ERRORS. An ap-

pellate tribunal, and the court of last resort.

In the state of Connecticut.

,
SUPREME COURT OF JUDICATURE.

See Courts OP England.

SUPREME COURT OF THE UNITED
STATES. In the Appendix of 131 U. S. is

given a list of the judges of the Supreme
Court of the United States. It is here given,

and is brought down to date. The names of

the Chief Justices in the following list are
in capitals. The first date Is the date of

commission; the last is the date of death
in office (or of resignation or retiring if so

noted). See biographical notes on the Fed-
eral Judges in 30 Fed. Cas. 1361 ; Hampton
L. Carson's interesting and able work on the

Supreme Court.
JOHN JAY, September 26, 1789; resigned

June 29, 1795.

John Rutledge, September 26, 1789 ; declined.

William Cushlng, September 27, 17S9; died

September 13, 1810.

Robert H. Harrison, September 28, 1789;

confirmed, but returned his commission
to accept chancellorship of Maryland.

James Wilson, September 29, 17b9; died

August 28, 1708.

John Blair, September 30, 1789; resigned

1796.

James Iredell, February 10, 1790; died Oc-

tober 20, 1799.

Thomas Johnson, August 5, 1791 ; recommis-
sloned November 7, 1791 ; resigned March
4, 1793.

William Paterson, March 4, 1793 ; died Sep-

tember 9, 1806.

JOHN RUTLEDGE, commissioned July 1,

1795, In the recess of Congress; on De-

cember 10, 1795, his nomination was sent

to the Senate and rejected December 10,

1795.

WILLIAM GUSHING, January 27, 1796 ; de-

clined.

Samuel Chase, January 27, 1796; died June
19, 1811.

OLIVER ELLSWORTH, March 4, 1796; re-

signed, from Paris, November, 1800.

Bushrod Washington, September 29, 1798;

recommissloned December 20, 1798; died

November 26, 1829.

Alfred Moore, December 10, 1799 ; resigned

1804.

JOHN JAY, December 19, 1800; declined.

JOHN MARSHALL, January 31, 1801 ; died

July 6, 1835.

William Johnson, March 26, 1804 ; died Au-

gust 11, 1834.

Brockholst Livingston, November 10, 1806;

recommissloned January 16, 1807; died

March 18, 1823.

Thomas Todd, March 3, 1807; died Febru-

ary 7, 1826.

Levi Lincoln, January 7, 1811; declined.

John Quincy Adams, February 22, 1811 ; de-

clined.

Joseph Story, November 18, 1811; died Sep-

tember 10, 1845.

Gabriel Duvall, November 18, 1811 ; resigned

January, 1835.
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Smith Thompson, September 1, 3823; recom-
missioiied December 9, ,1823; died De-
cember 18, 1843.

Robert Trimble, May 9, 1826; died August
25, 1828.

John McLean, March 7, 1S29; died April 4,

1861.

Henry Baldwin, January 6, 1830; died April
21, 1844.

James M. Wayne, January 9, 1835 ; died July
5, 1867.

ROGER B. TANEY, March 15, 1836; died Oc-
tober 12, 1864.

Philip P. Barbour, March 15, 1836; died
February 24, 1841.

William Smith, March 8, 1837; declined.

John Catron, March 8, 1837; died May 30,

1865.

John McKinley, April 22, 1837; recommis-
sloned September 25, 1837 ; died July 19,

1852.

Peter V. Daniel, March 3, 3.841; died June
30, 1860.

Samuel Nelson, February 13, 1845; retired

November 28, 1872.

Levi Woodbury, September 20, 1845; died

September, 4, 1851.

Robert C. Grier, August 4, 1846 ; retired Jan-

uary 31, 1870.

Benjamin Bobbins Curtis, September 22,

1851 ; recommlssloned December 20, 1851

;

resigned September 5, 1857.

John A. Campbell, March 22, 1853 ; resigned

May 1, 1861.

Nathan Clifford, January 12, 1858; died July

25, 1881.

Noah H. Swayhe, January 24, 1862; retired

January, 1881.

Samuel F. Miller, July 16, 1862 ; October 13,

1S90.

David Davis, October 17, 1862; recommis-

sloned December 8, 1862; resigned

March, 1877.

Stephen J. Field, March 10, 1863; resigned

December 1, 1897.

SALMON P. CHASE, December 6, 1864 ; died

Slay 7, 1873.

Edwin M. Stanton, December 20, 1869 ; died

December 24, 1869, before his commis-
sion took effect

William Strong, February 18, 1870; retired

December, 1880.

Joseph P. Bradley, March 21, 1870; died

January 22, 1892.

Ward Hunt, December 11, 1872; retired Jan-
uary 7, 1882.

MORRISON R. WATTE, January 21, 1874;
died March 23, 1887.

John M. Harlan, November 29, 1877; died
October 14, 1911.

William B. Woods, December 21, 1880 ; died

May 14, 1887.

Stanley Mathews, May 12, 1881 ; died March
22, 1889.

Horace Gray, December 20, 1881; died Sep-

tember 15, 1902.

Samuel Blatchford, March 22, 1882; died

July 7, 1893.

Lucius Q. C. Lamar, January 16, 1888; died

January 23, 1893.

MELVILLR W. FULLER, July 20, 1888;

died July 4, 1910.

David J. Brewer, September 18, 1890; died

March 28, 1910.

Henry B. Brown, December 29, 1890; retired

May 28, 1906.

George Shiras, Jr., July 22, 1892; retired

February 23, 1903.

Howell E. Jacksou, February 18, 1893; died

August 18, 1895.

Edward D. White, February 19, 1894; ap-

pointed Chief Justice December 12, 1910.

Rufus W. Peckham, December 9, 1895; died

October 24, 1909.

Joseph McKenna, January 21, 1898.

Oliver Wendell Holmes, Jr., December 8, 1902.

William R. Day, March 2, 1903.

William H. Moody, December 17, 1906; re-

tired November 20. 1910.

Horace IL Lurton, December 20, 1909; died

July 12, 1914.

EDWARD D. WHITE, December 12, 1010;
took the oath of office December 10, 1010.

Charles E. Hughes, May 2, 1910.

Willis Van Devanter, December 15, 1910.

Joseph R. Lamar, December 15, 1910.

Mahlon Pitney, March 13, 1912.

James C. McReynolds, August 29, 1914.

SUPREME JUDICIAL COURT. An appel-
late tribunal, and the court of last resort, in

the states of Maine, JIas.sachusetts, and New
Hampshire. See those titles.

SUPREME POWER. The highest authori-
ty in the state. Ruth. Nat. L. b. 2, c. 4, p. 67.

SURCHARGE. To put more cattle upon a
common than the herbage will sustain or
than the party hath a right to do. 3 Bla.

Com. 237. In case of common without stint

it could only happen when iusufficient herb-
age was left for the lord's own cattle; 1
RoUe, Abr. 399. The remedy was by distrain-

ing the beasts beyond the proper number; an
action of trespass which must have been
brought by the lord of the manor; an action
on the case, or a writ of admeasurement of
pasture. 2 Sharsw. Bla. Com. 238, n.

In Equity Practice. To prove the omission
of an item from an account which is before
the court as complete, which should be in-

serted to the credit of the party surcharging;
Story, Eq. Jur. § 525 ; 2 Ves. 565 ; Perkins v.

Hart, 11 Wheat (U. S.) 237, 6 L. Ed. 463. It

is opposed to falsify, which see. Leave to

surcharge and falsify is granted in prefer-

ence to opening an account, in case of an ac-

count stated by the parties or reported by an
auditor, where the party obtaining the liber-

ty would be concluded by the account were it

not granted. See Account ; Auditob.

SURETY. A person who binds himself for
the payment of a sum of money, or for the
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performance of something else, for another.
See SUBETYSHIP.

SURETY COMPANIES. Acts authorizing
surety companies to be sole surety, or to act

in a fiduciary capacity without other securi-

ty, are not invalid as granting a special or

exclusive privilege; Roane Iron Co. v. Trust
Co., 99 Wis. 273, 74 N. W. 818, 67 Am. St.

Rep. 856; Coleman's Adm'r v. Parrott, 13 S.

W. 525, 11 Ky. L. Rep. 947 ; Gans v. Carter,,

77 Md. 1, 25 Atl. 663; so as to acting as

guardian; Johnson v. Johnson, 88 Ky. 275,

11 S. W. 5.

A surety company, having a capital stock

of $550,000, with undertakings given in vari-.

ous suits amounting to $5,000,000, and on

bonds for the fidelity of employees amount-

ing to $12,000,000, where its losses on the

latter did not exceed one-eighth of the pre-

miums received and it had full collateral

security for the former, was accepted as

surety; Rosenwald v. Ins. Co., 9 N. Y. Civ.^

Pro. Rep. 444; but the ^ame company was
held insufficient on substantially the same
showing in 9 N. Y. Civ. Proc. R. 444, note.

The premium paid by a libellant in ad-

miralty to a surety company for a bond for

costs required by rule of court is taxable as

costs; The BencllflE, 158 Fed. 377 (C. C, E.

D. of Pa.), reversing the earlier practice. So
of a bond given for the release of a libelled

vessel; The South Portland, 95 Fed. 295;

and of a bond given by the claimant of a
libelled vessel, under admiralty rule 53, to

respond in damages as claimed in a cross

libel ; Jacobsen v. Expedition Co., 112 Fed.

73, 50 C. C. A. 121; and an appeal and su-

persedeas bond; Edison v. Mutoscope Co.,

117 Fed. 192; and a supersedeas bond on a
writ of error; Jones v. Edward B. Smith
Co., 183 Fed. 990; Church v. Wilkeson-Tripp
Co., 58 Wash. 262, 108 Pac. 596, 109 Pac. 113,

137 Ain. St. Rep. 1059 (under a statute);

contra, as to an appeal bond, on the ground
that there is no authority for taxing such
an item ; Lee Injector Mfg. Cq. v. Injector

Co., 109 Fed. 964, 48 C. C. A. 760 (C. C. A.,

6th Cir., per Lurton, C. J.) ; such premium
is not taxable in bankruptcy; In re Hoyt,
119 Fed. 987.

A statute permitting a surety company's
premium on a trustee's bond to be charged
as part of his expenses is constitutional; In
re Clark's Estate, 195 Pa. 527, 46 Atl. 127,

48 li. R. A. 587, with full note.

A surety company, which absorbs the as-

sets of another surety company and assumes
its liabilities, is liable on a bond executed

by its predecessor; Manny v. Surety Co.,

108 Mo. App. 716, 78 S. W. 69. A surety

company which executed a supersedeas bond

under an act of congress is estopped to deny

that such act authorized it to execute the

bond; Ranney-Alton M. Co. v. Const. Co.,

2 Ind. T. 134, 48 S. W. 1028.

The courts generally hold that a paid sure-

ty company can be relieved from its obli-

gation of suretyship only where a departure
from the contract is shown to be a material
variance; Young v. Bonding Co., 228 Pa.

373, 77 Atl. 623; Philadelphia v. Deposit Co.,

231 Pa. 208, 80 Atl. 62, Ann. Cas. 1912B,
1085; U. S. V. Guaranty Co., 178 Fed. 721;

Justice V. Surety Co., 209 Fed. 105.

See INSUEANCE ; Teust Companies ; Sueb-
TYSHIP.

SURETY OF THE PEACE. See Peace.

SURETYSHIP. An undertaking to answer
for the debt, default, or miscarriage of an-

other, by which the surety becomes bound
as the principal or original debtor is bound.

It is an accessory promise by which a
person binds himself for another already
bound, and agrees with the creditor to sat-

isfy the obligation. If the debtor does not.

Hope V. Board, 43 La. Ann. 738, 9 South.
754.

The liability of indorsers of notes given by
tobacco growers upon advances hy ware-
housemen is held to be that of guarantors,
not sureties; Carsey v. Swan, 150 Ky. 473,

150 S. W. 534 ; so of a person who is not a
party to a note which is to become a valid

obligation against the maker upon Its de-

livery to the payee, by writing his name upon
the back of it; Bates v. W.orthington, 163
111. App. 75.

The subjects of guaranty and suretyship

are however, nearly related, and many of
the principles are common to both. See
GitaHantt. There must be a principal debt-

or liable, otherwise the promise becomes
an original contract; and, the promise be-

ing collateral, the surety must be bound to

no greater extent than the principal. Sure-

tyship is one of the contracts included in

the statute of frauds ; 29 Car. II. c. 3.

The contract must be supported by a con-

sideration, like every other promise. With-

out that, it is void, apart from the statute

of frauds, and whether in writing or not; 4

Taunt. 117; Cobb v. Page, 17 Pa. 469; Bach-

arach v. McCurrach, 43 111. App. 584; Briggs

V. Latham, 36 Kan. 205, 13 Pac. 129.

Kent, C. J., divides secondary undertakings

into three classes: 1. Cases )in which the

guaranty or promise is collateral to the prin-

cipal contract, but is made at the same time

and becomes an essential ground of the

credit given to the principal or direct debt-

or. Here there is not, and need not be, any

other consideration than that moving be-

tween the creditor and original debtor. 2.

Cases in which the collateral undertaking

is subsequent to the creation of the debt, and

was not the Inducement to it, though the

subsisting liability is the ground of the

promise without any distinct and unconnect-

ed inducement. Here there must be some
further consideration shown, having an im-

mediate respect to such liability; for the

consideration for the original debt will not



SURETYSHIP 3193 SURETYSHIP

attach to this subsequent promise. 3. When
the promise to pay the debt of another aris-

es out of some new and original considera-

tion of benefit or harm moving between the

newly contracting parties. The two first

classes of cases are within the statute of

frauds; the last is not; Leonard v. Vreden-

burgh, 8 Johns, (n: Y.) 29, 5 Am. Dec. 317.

This classification has been reviewed and af-

firmed in numerous cases; Mallory v. Gil-

lett, 21 N. Y. 415; Loomis v. Newhall, 15
Pick. (Mass.) 15a
The rule that the statute does not apply

to class third has, however, been doubted;
and it appears to be admitted that the prin-

ciple is there inaccurately stated. The true

test is the nature of the promise, not of the

consideration; Maule v. Bucknell, 50 Pa.

39; 94 E. C. L. R. 885. But see infra.

A simpler division is into two classes.

Where the principal obligation exists be-

fore the collateral undertaking is made.
Where there is no principal obligation prior

in time to the collateral undertaking. In
the last class the principal obligation may
be contemporaneous with or after the col-

lateral undertaking. The first class includes

Kent's second and third, the second includes

Kent's first, to which must be added cases

where the guaranty referring to a present

or future principal obligation does not share
the consideration thereof, but proceeds on
a distinct coasideration. Moreover, there are

other original undertakings out of the stat-

ute of frauds and valid though by parol, be-

sides his third class. These are where the

credit is given exclusively to the promisor

though the goods or consideration pass to

another. Under this division, undertakings

of the first class are original: 1. When the

principal obligation is thereby abrogated. 2.

When without such abrogation the prom-
isor for his own advantage apparent on the

bargain undertakes for some new consider-

ation moving to him from the promisee. 3.

Where the promise is in consideration of
some loss or disadvantage to the promisee.
4. Where the promise is made to the prin-

cipal debtor on a consideration moving from
the debtor to the promisor; Theob-. Sur. 37,

49. The cases under these heads will be
considered separately.

First, where the principal obligation is

pre-existent, there must be a new considera-
tion to support the promise ; and where this

consideration is the 'discharge of the princi-

pal debtor, the promise is original and not
collateral, as the first requisite of a collater-

al promise is the existence of a principal
obligation. This has been held in numerous
cases. The discharge may be by agreement,
by novation or substitution, by discharge on
final process, or by forbearance under cer-

tain circumstances; 4 B. & P. 124; Mallory
V. Gillett, 21 N. Y. 412 ; Walker v. Penniman,
8 Gray (Mass.) 233.

But the converse of this proposition, that

where the principal obligation remains, the

promise is collateral, cannot be sustained,

though there have been repeated dicta to

that efCect; Browne, Stat. Fr. § 193; Jack-

son V. Rayner, 12 Johns. (N. Y.) 291; denied

in Mallory v. Gillett, 21 N. Y. 415 ; Langdon
V. Brumby, 7 Ala. 54; Templeton v. Bas-

com, 33 Vt. 132.

The main question arising in cases under
this head is whether the debtor is discharg-

ed ; and this is to a great extent a question

for the jury. But if in fact the principal

debt is discharged by agreement and the

new promise is made upon this considera-

tion, then the promise Is original, and not

collateral; Wood v. Corcoran, 1 Allen

(Mass.) 405.

But where there Is an existing debt, for

which a third party is liable to the prom-
isee, and the promisor undertakes to be re-

sponsible for it, still the contract need not
be in writing if its terms are such that It

effects an extinguishment of the original lia-

bility; Eden v. Chaffee, 160 Mass. 225, 35
N. B. 675.

A discharge of the debtor from custody,

or surrehder of property taken on an exe-

cution, is a good discharge of the debt; 11
M. & W. 857 ; Anderson v. Davis, 9 Vt. 137,

31 Am. Dec. 612; Mallory v. Gillett, 21 N. Y.

415.

Where the transaction amounts to a sale

of the principal debt in consideration of the

new promise, the debtor is discharged, and
the promise is original; 3 B. & C. 855. So
where a purchaser of goods transfers them
to another, who promises the vendor to pay
for them, this is a substitution and an orig-

inal promise; 5 Taunt. 450; Whitbeck v.

Whitbeck, 9 Cow. (N. Y.) 266, 18 Am. Dec.

503; Rice v. Carter's Adm'r, 33 N. C. 298;
Rowe v. Whittler, 21 Me. 545.

A mere forbearance to press the principal

debt Is not such a discharge of the debtor as
will make the promise original; 1 Sm. L. C.

387; Mallory v. Gillett, -21 N. Y. 412; Jones

V. Walker, 13 B. Monr. (Ky.) 356; but where
the forbearance Is so protracted as to dis-

charge the debtor, it may be questioned

whether the promise does not become origin-

al ; Templeton v. Bascom, .33 Vt. 132.

Second, the promise wiU be original If

made in consideration of some new benefit

moving from the promisee to the promisor;

Kutzmeyer v. Ennis, 27 N. J. Law, 371 ; Far-

ley V. Cleveland, 4 Cow. (N. Y.) 432, 15 Am.
Dec. 387; Bull. N. P. 281.

Third, the promise is original where the

consideration is some loss to the promisee
or principal creditor; but it Is held in many
such cases that the loss must also work some
benefit to the promisor; 6 Ad. & E. 564;
Maner v. Washington, 3 Strobh. Eq. (S. C.)

177; Lawrence v. Fox, 20 N. Y. 268. As to

merely refraining from giving an execution
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to the sheriff, see Russell v. Babcock, 14 Me.
140.

There have been decisions which hold that

the mere relinquishment of a lien by the

plaintiff takes the case out of the statute;

Slingerland v. Morse, 7 Johns. (N. Y.) 464.

It would seem that a surrender of a lien

merely is not sufficient consideration; Nelson

V. Boynton, 3 Mete. (Mass.) 396, 37 Am. Dec.

148; but it must appear that the surrender

Is in some way beneficial to the promisor,

as when he has an interest in the property

released; Prime v. Koehler, 77 N. Y. 91;

Conradt v. Sullivan, 45 Ind. ISO, 15 Am. Rep.

261; Curtis v. Brown, 5 Cush. (Maes.) 488.

The rule is well settled that when the

leading object of a promisor is to Induce a

promisee to forego some lien, interest, or

advantage, and thereby to confer on the

promisor a privilege or benefit which he
would not otherwise possess or enjoy, an
agreement made under such circumstances

and upon such a consideration is a new, orig-

inal, and binding contract, although the ef-

fect of it may lie to assume the debt and dis-

charge the liability of another; 6 Maule & S.

204; Alger v. Scoville, 1 Gray (Mass.) 391.

The advantage relinquished by the promisee
must directly enure to the benefit of the

promisor, so as in effect to make it purchase
by the promisor; Curtis v. Brown, 5 Cush.
(Mass.) 488 ; Jackson v. Rayner, 12 Johns.

(N. Y.) 291. It is stated in many cases that

the promise is original where the considera-

tion moves to the promisor. The true test,

however, must be found not in the consid-

eration, but in the nature of the promise.
Wherever the new promisor undertakes for
his own default; where his promise is vir-

tually to pay his own debt in a peculiar way,
or if, by paying the debt, he is really dis-

charging a liability of his own, his promise
is original. The only case in which consid-

eration can affect the terms of the promise
is where the consideration of the promise is

the extinguishment of the original liability

;

Colt V. Root, 17 Mass. 229 ; RoUison v. Hope,
18 Tex. 446; Emerson v. Slater, 22 How.
(U. S.) 28, 16 L. Ed. 360.

Fomth, the promise is original If made
on a consideration moving from the debtor

to the promisor ; Gold v. Phillips, 10 Johns.

(N. Y.) 412; Mason v. Hall, 30' Ala. 599; Al-

ger v. Scoville, 1 Gray (Mass.) 391 ; Emer-
son V. Slater, 22 How. (U. S.) 28, 16 L. Ed.

360; Peyson v. Conniff, 32 Neb. 269, 49 N.

W. 340.

For the rule in a class of cases quite anal-

ogous, see Prather v. Vineyard, 9 111. 40;
Drakeley v. Deforest, 3 Conn. 272.

Where the guaranty relates to a contem-
poraneous or future obligation, the promise

is original, (a) if credit is given exclusively

to the promisor, (hj if the promise is merely

to indemnify.

In the first of these cases the question to

whom credit was given must be ultimately

for the Jury In each case. If there Is any
primary liability, and the creditor resorts to

the principal debtor first, the promise is col-

lateraL Thus, if the promisor says, "Deliver

goods to A, and I will pay you," there is no
primary obligation on the part of A, and
the promise is original ; Nelson v. Boynton,
3 Mete. (Mass.) 396, 37 Am. Dec. 148. But
if he says, "I will see you paid," or, "I prom-
ise you that he will pay," the promise would
be collateral; 1 H. Bla. 120; Andrews v.

Creegan, 7 Fed. 477; Wagner v. Hallack,

3 Colo. 176 ; Stone v. Walker, 13 Gray (Mass.)

613; Boston v. Farr, 148 Pa. 220, 23 AtL
901 (where it was left to the jury to decide

whether it was an original undertaking).

A promise to indemnify merely against

contingent loss from another's default is orig-

inal ; Myers v. Morse, 15 Johns. (N. Y.) 425.

A doubt is expressed by Browne, Stat, of

Frauds, § 158, whether the fact that mere in-

demnity is intended, makes the promise orig-

inal, because in many cases—those where
the indemnity is against the default of a
third person—there is an implied liability of

that person, and the promise is collateral

thereto. Now, there are three classes of cas-

es. Firgt, it Is clear that where the indem-
nity is against the promisor's default or debt

he is already liable without his promise;

and to use this as a defence and make the

{>romise collateral thereto would be using

the law as a cover to a fraud ; Stocking v.

Sage, 1 Conn. 519 ; 6 Bingh: 506 ; Fenner v.

Lewis, 10 Johns. (N. Y.) 42 ; Weld v. Nichols,

17 Pick. (Mass.) 538. Second, so where the

only debt against which indemnity is promis-

ed is the promisee's, this, being not the debt

of another, but of the promisee. Is clearly

not within the statute, but the promise is

original. And even if the execution of such

a promise would discharge incidentally some
other liability, this fact does not make the

promise collateral; 13 M. & W. 561; Alger
V. ScoviUe, 1 Gray (Mass.) 391 ; Mersereau
V. Lewis, 25 Wend. (N. Y.) 243; Soule v.

Albee, 31 Vt 142. Third, but where there is

a liability implied in another person, and the

promise refers to his liability or default, and
if executed will discharge such liability or

default, the promise would seem on reason

to be collateral and binding like a suretyship

for future advances—that is, when accepted;

Draughan v. Bunting, 31 N. C. 10 ; 10 Ad. &
E. 453 ; Kingsley v. Balcome, 4 Barb. (N. Y.)

131. But in many cases the rule is broadly

stated that a promise to indemnify merely

is original;' 8 B. & C. 728 (overruled, 10 Ad.

& E. 453) ; Alger v. Scoville, 1 Gray (Mass.)

391; Harrison v. Sawtel, 10 Johns. (N. Y.)

242, 6 Am. Dec. 337 (overruled, Kingsley v.

Balcome, 4 Barb. [N. Y.] 131); Holmes v.

Knights, 10 N. H. 175; Smith v. Sayward,

5 Me. 504. In other cases the distinction is

made to rest on the fact that the engage-

ment Is made to the debtor ; Aldrich v. Ames,

9 Gray (Mass.) 76; 11 Ad. & E. 438; and in
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other cases, on the futurity of the risk or
liability; Perley v. Spring, 12 Mass. 297.

The last ground is untenable; future guar-
antees binding when accepted or acted upon,

and those against torts are expressly to the
contrary. The first ground is -too broad, as
shown above; and the second seems to ig-

nore the clear primary liability of the prin-

cipal debtor.

If a third person makes a direct and un-

conditional agreement to pay for. property of

which another is to receive the benefit, the

agreement teing contemporaneous with the

sale of the property, and the intention both
of the promisor and the promisee being that

the promisor is liable in the first instance for

the payment of the purchase price, the agree-

ment is treated as an original agreement and
not within the statute of frauds, as where
goods were sold to a third person on credit

of the promisor; Linam v. Jones, 134 Ala.

570, 33 South. 343 ; Sheppard v. Newton, 139
N. C. 533, 52 S. 13. 143; Cauthron Lumber
Co. V. Hall, 76 Ark. 1, 88 S. W. 594 ; where
the landlord of a boarding house instructed

the proprietor of a meat market to let his

tenant (operating the boarding house) have
what meat she wanted and charge it to him;
Sears v. Flodstrom, 5 Idaho, 314, 49 Pac. 11

;

where a contractor promised a grocer to pay
for groceries furnished a subcontractor; Lusk
V. Throop, 189 111. 127, 59 N. E. 529 ; where
instructions were given to furnish to desig-

nated persons all the goods they wanted, to

charge them directly to the promisor; Tem-
ple V. Goldsmith, 118 Mich. 172, 76 N. W.
324 ; Phelps v. Stone, 172 Mass. 355, 52 N.

E. 517 ; Lessenich v. Pettit, 91 la. 609, 60 N.

W. 192 ; where a promisor agreed to pay for

property sold to a third party in goods to

be furnished by him to the seller; Lindsey
v. Heaton, 27 Neb. 662, 43 N. W. 420 ; Chick
V. Coal Co., 78 Mo. App. 234; Mankin v.

Jones, 63 W. Va. 373, 60 S. E. 248, 15 L. R.
A. (N. S.) 214.

A promise to become surety for any amount
of silver up to a stated amount which one
might place in the hands of another for maur
ufacture is also held an original promise

;

Marquand v. Hipper, 12 Wend. (N. Y.) 520;
an agreement to repay expenses to be incur-

red in providing a funeral for the brother of

the promisor; McNamee v. McNamee, 9 N.

Y. St. R. 720; an agreement by a solicitor

to pay the amount required of his client as
the condition of a continuance, where the
terms were not accepted by Ms client ; Samp-
son V. Swift, 11 Vt. 315.

Where the surrounding circumstances show
that it was the intent of the promisor, in us-

ing language of this character, to be bound
primarily, he will be held as an original

promisor; Davis v. Patrick, 141 U. S. 489, 12

Sup. Ct. 58, 35 L. Ed. 826; Meldrum v. Kene-
fick, 15 S. D. 370, 89 N. W. 863; Higgins v.

Hallock, 60 Hun, 125, 14 N. Y. Supp. 550
affirmed, 138 N. Y. 606, 33 N. E. 1082.

An agreement by an employer of labor that

he would see the board of his laborers paid

has been held an original promise ; Grant v.

Wolf, 34 Minn. 32, 24 N. W. 2S9; Knig v.

Lumber Co., 80 Minn. 274, 83 N. W. 170;

Marr v. R. Co., 121 la. 117, 96 N. W. 716.

It is said that "a mere promise of indem-

nity which is not collateral to any liability

on the part of another, either express or

implied, is not within the statute, and such

a case illustrates the rule that when there

is no principal, the promise need not be In

writing. On the other hand, when the prom-

ise to indemnify is in fact a promise to pay

the debt of another, then clearly such prom-

ise is within the statute, and the fact that

it is in form a promise to indemnify wiU
make no difference." Brandt, Sur. & Guar.

§ 59. See 4 B. & S. 414.

When the principal obligation is void,

voidable, not enforceable, or unascertained,

the promise is original, there being in thia

case no principal obligatioh to sustain the

promise as collateral; Browne, Stat Ft. §

156. It may be questionable, however,

whether the promise will in such case be

original unless the promisor knows the prin-

cipal liability to be void or voidable; Burge,

Surety 6; but this question may be settled

by the principle that where credit is given to

the principal, notwithstanding his obligation

is void or voidable, the promise of the sure-

ty is collateral; 4 Bingh. 470; Conn v. Co-

burn, 7 N. H. 368, 26 Am. Dec. 746; but if

no such credit is given or implied, the

promise is collateral. See Erwin v. Downs,
15 N. Y. 576; Drake v. Flewellen, 33 Ala.

106; Veazre v. Willis, 6 Gray (Mass.) 90.

Such would be the guaranty of an infant's

promise; Conn v. Cobum, 7 N. H. 368, 28

Am. Dec. 746; and this is accordingly so

held; Chapin v. Lapham, 20 Pick. (Mass.)

467 (but see Dexter v. Blanchard, 11 Allen

(Mass.) 365, contra, as to the promise of a

father to pay the debt of a minor son) ; Nor-

ton V. Eastman, 4 Me. (Greenl.) 521; though

a distinction has been made in the case of a
married woman; 4 Bingh. 470; Unangst v.

Fitler, 84 Pa. 135; Davis v. Statts, 43 Ind.

103, 13 Am. Rep. 382; but the promise is

collateral where the married woman has
separate property which she can charge with

the payment of her debts, and the credit is

given exclusively to her; Connerat v. Gold-

smith, 6 Ga. 14.

Where the defendants were sureties on
a note given by a minor, who dissaffirmed

the contract upon attaining Ms majority, the

defendants were not liable on the note;

Keokuk County Bank v. Hall, 106 la. 540,

76 N. W. 832 ; but, in Gates v. Tebbetts, 83

Neb. 573, 119 N. W. 1120, 20 L. R. A. (N. S.)

1000, 17 Ann. Cas. 1183, it was held that the

general rule is that one who becomes surety

for a married woman, minor or other person,

incapable of contracting, is not released by

a discharge of the principal debtor.
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"Where the liability is unascertained at

the time of the promise, the promise is origi-

nal; as the liabilities must concur at the

time of the undertaking to make a guaran-

ty; Browne, Stat Fr. § 196; 1 Salk. 27;

contra, Ambl. 330. Under this head would
come a promise to pay damages for a tort,

there being no principal liability until judg-

ment; 1 Wils. 305; or where the liability

rests upon a future award; Jepherson v.

Hunt, 2 Allen (Mass.) 417 ; and liability upon
indefinite executory contracts in general.

It is, however, said that the liability may be

prospective at the time the promise is made.

See HufEcut's Ans. Contr. 72.

The promise is clearly original where the

promisor undertakes for his own debt. The
rule is, unless the promisor himself or his

property is ultimately to be made liable in de-

fault of the principal debtor, the statute does
not apply; Browne, Stat Fr. § 177. Thus,
an engagement by one who owes the princi-

pal debtor to retain the principal debt, so

that it may be attached by trustee or gar-

nishee process, is not a collateral promise;
Towne v. Grover, 9 Pick. (Mass.) 306; Ellen-

wood V. Fults, 63 Barb. (N. Y.) 321; Dee
V. Downs, 50 la. 310.

So an agreement by a purchaser to pay
part of the purchase-money to a creditor of

the vendor is an agreement to pay his own
debt ; Lee v. Newman, 55 Miss. 365 ; Morrison
& Co. V. Hogue, 49 la. 574 ; Wilson v. Bevans,

58 111. 232 ; or to pay a debt due a promisee
by a third person out of moneys owing by a
promisor to such third person ; Estabrobk v.

Gebhart, 32 Ohio 415; Whitbeck v. Whit-
beck, 9 Cow. (N. Y.) 266, 18 Ain. Dec. 503;
Wilson V. Bevans, 58 111. 233 ; or for the ap-

plication of a fund due a promisor by a third

party; Justice v. Tallman, 86 Pa. 147. Such
an agreement is an original promise.
Under the statute of frauds. At com-

mon law, a contract of guaranty or surety-

ship could be made by parol; but by the

statute of frauds, 29 Car. II. c. 3, "no ac-

tion shall be brought whereby to charge the

defendant upon any special promise to an-

swer for the debt, default, or miscarriage of

another person, . . . unless the agree-

ment upon which such action shall be
brought, or some memorandum or note there-

of, shall be in writing and signed by the
party to be charged therewith, or by some
person thereunto lawfully authorized:" so

that under the statute all contracts of guar-

anty and suretyship must be in writing and
signed. The words debt and default In the

statute refer to contracts; 2 East 325; and
debt includes only pre-existing liability;

Perley v. Spring, 12 Mass. 297; miscarriage

refers to torts ; 2 B. & Aid. 613. Torts are

accordingly within the statute, and may be

guaranteed against; 2 B. & Aid. 613;

Turner v. Hubbell, 2 Day (Conn.) 457, 2 Am.
Dec. 115; though this has been doubted in

regard to future torts; 1 Wils. 305. Per-
haps a guaranty against future torts might
be open to objections on the ground of pub-
lic policy. But the unchallenged contracts

of modern Indemnity companies would seem
to show that such an objection would not
prevail.

A guaranty of indemnity to a surety is

within the statute of frauds; Waterman v.

Resseter, 45 111. App. 155.

The doctrine that a future contingent lia-

bility on the part of the principal is not with-

in the statute ; 1 Salk. 27 ; Parley v. Spring,

12 Mass. 297 ; is not tenable ; and it is clear,

both by analogy and on authority, that such
a liability may support a guaranty, although
such cases must be confined within very nar-

row limits, and the mere fact of the contin-

gency is a very strong presumption that
the promise is original; Browne, Stat Pr.

§196; Harrington v. Rich, 6 Vt 668; Hart-
ley V. Varner, 88 111. 561.

Where the promise is made to the debtor,

it is not within the statute; Reed, Stat. Fr.

76 ; Price v. Combs, 12 N. J. L. 188 ; Mather
V. Perry, 2 Den. (N. Y.) 162. "We are of

opinion that the statute applies only to prom-
ises made to the person to whom another Is

answerable ;" 11 Ad. & E. 446 ; Alger v. Sco-

ville, 1 Gray (Mass.) 391. The word another

In the statute must be understood as refer-

ring to a third person, and not to a debt due
from either of the contracting parties; Pre-

ble V. Baldwin, 6. Cush. (Mass.) 552. False

and deceitful representations of the credit

or solvency of third persons are not within

the statute; Brovrae, Stat Fr. § 181; 4

Camp, 1.

The English rule required the considera-

tion to be expressed; 5 East 10. It could

not be proved by parol; 4 B. & Aid. 595.

But by 19 & 20 Vict, no such promise shall

be deemed invalid by reason only that the

consideration does not appear in writing or

by necessary inference from a written instru-

ment; 7 C. B. (N. S.) 361. The rule varies

in different states, and In some states Is set-

tled by statute. See Brandt, Sur. & Guar.

§ 82. In some states there are statutes sim-

ilar to the English statutes. In other states

the consideration is required by statutes to

be expressed. Of states where statutes are

silent, some have accepted and some rejected

the English construction of statutes of frauds

in Wain v. Walters, 5 East 10, supra.

The courts lay hold of any language which
implies a consideration; Church v. Brown,
21 N. Y. 315. So where the guaranty and the

matter guaranteed are one simultaneous

transaction, both will be construed In connec-

tion, and the consideration expressed in the

latter applied to the support of the former,

if these are words of reference in the guar-

anty ; Simons v. Steele, 36 N. H. 73.

Jf'ormation of the obligation. In constru-

ing the language of the contract to decide

whether it constitutes au original promise or
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a guaranty, It is difficult to lay down a gen-

eral rule: the circumstances of particular

cases vary widely. See Guaranty; [1894]

I Q. B. 288. "One test is if the promisor is

totally unconnected with the transaction ex-

cept by means of his promise to pay the loss,

the contract is a guaranty ; if he is to derive

some benefit from it, Jiis contract is an in-

demnity." Id. The word guaranty or surety

may or may not indicate correctly the con-

tract, and the circumstances of the case may
make an Indorser liable as a guarantor or

surety, without any words to indicate the ob-

ligation ; Ketchell v. Burns, 24 Wend. (N. Y.)

456.

In general, if a promissory note is signed

or indorsed when made by a stranger to the

note he becomes a joint promisor and liable

on the note; Childs v. Wyman, 44 Me. 433,

69 Am. Dec. Ill; Eiley v. Gerrlsh, 9 Cush.

(Mass.) 104; Schneider v. SchiflEman, 20 Mo.
571; and this will be true if indorsed after

delivery to the payee in pursuance of an
agreement made before the delivery; Hawkes
V. Phillips, 7 Gray (Mass.) 284 ; but parol ev-

idence may be Introduced to show that he is

a surety or guarantor; E^-aser v. McConnell,
23 Ga. 368; Eberhart v. Page, 89 111. 550.

If the third party Indorses after delivery to

the payee without any previous agreement,

he is merely a second indorser; Taylor v.

M'Cune, 11 Pa. 466 ; Hoffman v. Moore, 82 N.
C 313 ; and he is liable as a maker to an in-

nocent holder; Page v. Lathrop, 20 Mo. 591.

But it was held otherwise where the signa-

ture was on the face of the note; Sargent v.

Robblns, 19 N. H. 572 ; and the same is held

where he signs at inception of the note, in

pursuance of a custom, leaving a blank for

the payee's 'signature above his name ; Weav-
er V. Marvel, 12 La. Ann. 517. Such an in-

dorser is held to guaranty that^the note shall

be collectible when due ; Gillespie v. Wheeler,
46 Conn. 410. The time of signing may be
shown by parol evidence ; Bright v. Carpen-
ter, 9 Ohio 139, 34 Am. Dec. 432.

A payee or subsequent party who executes

a guarantee upon a bill or note is not liable

as indorser; Davis v. Campbell, 3 Stew.
(Ala.) 319; Springer v. Hutchinson, 19 Me.
359; contra, Vanzant v. Arnold, 31 Ga. 210:
Partridge v. Davis, 20 Vt. 499.

It has been held that a third person indors-

ing in blank at the making of the note may
show his intention by parol ; Moies v. Bird,

II Mass. 436, 6 Am. Dec. 179 ; but not if he de-

scribes himself as guarantor, or if the law
fixes a precise liability upon indorsements in

blank; Seabury v. Hungerford, 2 Hill, (N. Y.)

80. But this has been doubted ; 33 E. L. &
B. 282. In New York the cases seem to take
the broad ground that an indorser in blank,

under all circumstances, is an indorser mere-

ly, and cannot be made a guarantor or sur-

ety; Spies V. Gilmore, 1 N. Y. 324. See Good
V. Martin, 95 U. S. 90, 24 L. Ed. 341.

The consideration to support a parol prom-

ise to pay the debt of another must be suet

as would be good relating to the payment ol

that particular debt or of any other of equal

amount; Thomas v. Delphy, 33 Md. 373. It

need not necessarily be a consideration dis-

tinct from that of the principal contract. An
executed or past consideration to the princi-

pal is not .sufficient; Pratt v. Hedden, 121

Mass. 116; Clopton v. Hall, 51 Miss. 482.

The giving of new credit where a debt

already exists has been held a sufficient con-

sideration to support a guaranty of the old

and new debt; Loomis v. Newhall, 15 Pick.

(Mass.) 159 ; Hargroves v. Cooke, 15 Ga. 321

;

but the weight of authority would seem to

require that there should be some further

consideration; Reed, Stat. Fr. 70; De Wolf
v. Rabaud, 1 Pet. (U. S.) 476, 7 L. Ed. 227

;

Sears v. Brink, 3 Johns. (N. Y.) 211, 3 Am.
Dec. 475 ; Elliott v. Giese, 7 Harr. & J. (Md.)

457. A consideration that will take a case

out of the statute of frauds must be such a
consideration as will make the collateral

debt, agreed to be paid, the debt of the prom-
isor. It must be an original undertaking;
Waterman v. Resseter, 45 111. App. 155.

Forbearance to sue Ihe debtor is a good
consideration, if definite in time; Coffin v.

Trustees, 92 Ind. 337 ; Dahlman v. Hammel,
45 Wis. 466; or even if of considerable

time; Cro. Jac. 683; or reasonable time;
Board of Directors v. Peterson, 4 -Wash. 148,

29 Pac. 995. But there "must be an actual
forbearance, and the creditor must have had
a power of enforcement; 4 East 465. But
the fact that It is doubtful whether such a
power exists, does not injure the considera-

tion ; 5 B. &.Ad. 123. Forbearance has been
held sufficient consideration even where there

was no well-grounded claim ; 18 L. J. C. P.

222; Kuns' Ex'r v. Young, 34 Pa. 60; contra,

Cabot V. Haskins, 3 Pick. (Mass.) 83. A short

forbearance, or the deferment of a remedy,
as postponement of a trial, or postponement
of arrest, may be a good consideration; and
perhaps an agreement to defer indefinitely

may support a guaranty; Livingston v.

Roosevelt, 4 Johns. (N. Y.) 257, 4 Am. Dec.

273 ; Sage v. Wilcox, 6 Conn. 81. A mere
agreement not to push an execution is too

vague to be a consideration; McKInney v.

Qullter, 4 McCord (S. C.) 409; and a post-

ponement of a remedy must be made by
agreement as well as in fact; Mecorney v.

Stanley, 8 Cush. (Mass.) 85 ; Sage v. Wilcox,

6 Conn. 81 ; 11 C. B. 172.

The contract of suretyship may be entered
into absolutely and without conditions, or Its

formation may be made to depend on certain

conditions precedent. But there are some
conditions implied in every contract of this

kind, however absolute on its face. In the

case of bonds, as in other contracts of surety-

ship, it is essential that there should be a
principal, and a bond executed by the surety

Is not valid until executed by the principal

also. One case, 10 Co. 100 6, sometimes cited
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to the contrary, la not clear to the point.

The argument that the surety is bound by his

recital under seal fails, especially in all stat-

ute bonds, where one important requisite of

the statute, that the bond should be executed
by the principal, fails; Wood v. Washburn,
2 Pick. (Mass.) 24 ; 4 Beav. 383.

Where the surety's undertaking is condi-

tional on others joining, and this condition

is known to the creditor, he is not ordinari-

ly liable until they do so; 4 B. & Ad. 440;

Hunt V. State, 53 Ind. 321; GofE v. Bank-
ston, 35 Miss. 518; Belleville Sav. Bank v.

Bornman, 124 111. 200, 16 JV. B. 210 ; contra,

if the obligee is ignorant of the condition;

Millett V. Parker, 2 Mete. (Ky.) 608; Dair

V. U. S., 16 VVall. (U. S.) 1, 21 L. Ed. 491;

Chase v. Hathorn, 61 Me. 505. So the sure-

ty is not bound if the signatures of his co-

sureties are forged, although he has not

made his signature expressly conditional on
theirs; 2 Am. L. Reg. 349; but see 8 id.

N. S. 665. Where a bond to a sheriff ; Police

Jury V. Haw, 2 La. 41 ; and an administra-

tion bond; State v. Gregory, 119 Ind. 503,

22 N. E. 1; were signed in expectation by

the party signing that other sureties would
sign, and the bond was delivered without

such other signatures, the surety was held

liable. If a condition upon which a surety

signs be known to the creditor and be not

complied with, the surety is not liable; Jones

V. Keer, 30 Ga. 93.

Where sureties signed a bond in ignorance

of the fact that the principal had not signed,

they are not bound; School Dist. No. 80 v.

Lapping, 100 Minn. 139, 110 N. W. 849, 12

L. R. A. (N. S.) 1105. A bond executed and
delivered to the court clerk, to avoid an in-

junction, is binding on all the parties not-

withstanding a collateral condition by one

of the sureties that it was not to be used un-

til an indemnity bond had been given him;

Hendry v. Cartwright, 14 N. M. 72, 89 Pac.

309. See 12 L. R. A. (N. S.) 1105, note. Per-

sons who sign a note as sureties on condition

that it shall not become binding unless the

signature of a third person is secured as co-

surety are not liable until such signature is

secured; Bank of Benson v. Jones, 147 .1*4.

C. 419, 61 S. E. 193, 16 L. R. A. (N. S.) 343.

The acceptance of the contract by the

promisee by words or by acts under it is

often made a condition precedent to the at-

taching of the liability of the surety. The
general rule is that where a future guaranty

is given, absolute and definite in amount,

no notice of acceptance is necessary; but

if it is contingent and indefinite in amount,

notice must be given; Norton v. Eastman, 4

Me. (Greenl.) 521; Stafford v. Low, 16

Johns. (N. y.) 67; but the promisee has a

reasonable time to give such notice; Paige

V. Parker, 8 Gray (Mass.) 211.

Where defendant, at plaintiff's request,

wrote him a letter guaranteeing payment for

any goods which another might purchase,

and goods were subsequently purchased, and
the defendant's relations with the purchaser
were such as should have kept him inform-

ed of these transactions, the mere lack of

notice of acceptance of the guaranty Is no
bar to recovery; Drucker v. Heyl-i)ia, 52

Misc. 142, 101 N. Y. ^upp. 796.

A distinction is to be made between a
guaranty and an offer to guaranty. No
notice of acceptance is requisite when a
guaranty is absolute; Bank of La. v. Coster's

Ex'rs, 3 N. Y. 212, 53 Am. Dee. 280 ; Farm-
ers' & Mechanics' Bank v. Kercheval, 2 Mich.

511; but an offer to guaranty must have
notice of acceptance; and till accepted it

is revocable; 12 C. B. N. S. 784; 6 Dow. H.
L. C. 239; Shupe v. Galbraith, 32 Pa. 10;

and where acceptance is required, it may
be as well implied by acts as by words; as,

by receiving the written guaranty from the

promisor; Paige v. Parker, 8 Gray (Mass.)

211; or by actual knowledge of the amount
of sales under a guaranty of the purchase-

money; Noyes v. Nichols, 28 Vt 160.

The rule requiring notice is said to be

based upon "the nature and definition of a
contract, which requires the assent of a
party to whom a proposal is made, tp be

signified to the party making it, in order

to constitute a binding promise. . . . The
rule proceeds upon the ground that the case

in which it applies is an offer or proposal

on the part of the guarantor, which does

not become binding as an obligation until ac-

cepted by the party to whom it is made;
that, until then, it is inchoate and incom-

plete and may be withdrawn by the pro-

poser." Davis V.' Wells, Fargo & Co., 104

U. S. 159, 26 L. Ed. 686. When the guaranty

is contemporaneous with the principal con-

tract, notice is unnecessary; Nading v. Mc-

Gregor, 121 Ind. 4C5, 23 N. E. 283, 6 L. R.

A. 686; Lemp v. Armengol, 86 Tex. 690, 26

S. W. 941; so, where there has been a pre-

cedent request; Hasselman v. Japanese De-

velopment Co., 2 Ind. App. 180, 27 N. E. 318,

28 N. B. 207; contra, Kay v. Allen, 9 Pa.

320. Notice must be given of an offer to

guarantee advances to be made by another

to a third party, in order to bind the guar-

antor; 1 M. & S. 557. Knowledge that a

guaranty is being acted upon is sutticient in

the case of guaranties of existing debts, or

of contemporaneous debts; Davis v. Wells,

Fargo & Co., 104 U. S. 159, 26 L. Ed. 686.

But in case of guaranties of the repayment

of future advances, the cases are in con-

flict as to whether notice Is necessary. That
notice is necessary, see Davis v. Wells, Far-

go & Co., 104 U- S. 159, 26 L. Ed. 686; that

it is generally unnecessary, see Union Bank
of La. V. Coster's Ex'rs, 3 N. Y. 203, 53

Am. Dec. 280 ; Crittenden v. Fiske, 46 Mich.

70, 8 N. W. 714, 41 Am. Rep. 146 ; that It is

necessary where the amount of the proposed

advance is uncertain, but unnecessary where
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it is certain, see Snyder v. Click, 112 Ind.

293, 13 N. E. 581. See, generally, Huffcut's
Ans. Contr. 27. One who, as surety, e.xecutes
a bond with another, conditioned for the pay-
ment of the moneys advanced the other, is

not entitled to notice of the acceptance of
the bond by the obligee; Hall v. Weaver, 34
Fed. 104.

Where a contract of guaranty Is signed
by the guarantor without any previous re-

quest of the other party, ^nd in his absence
and for no other consideration between them,
except future advances to be made to the
principal debtor, there must be an accept-
ance of the guaranty by the other party in

order to complete the contract; Davis Sew-
ing Machine Co. v. Richards, 115 U. S. 527,

6 Sup. Ct. 173, 29 L. Ed. 480; Barnes Cycle
Co. V. Reed, 84 Fed. 605; Gardner v. Lloyd,
110 Pa. 285, 2 Atl. 562; Coe v. iJuehler, 110
Pa. 366, 5 Atl. 20.

Construction and extent of oiligation.
The liability of a surety cannot exceed, in

any event, that of the principal, though it

may be less. The same rule does not apply
to the remedies, which may be greater
against the surety. But, whatever may be

the liability imposed upon the surety, it is

clear that it cannot be extended by impli-

cation beyond the terms of the contract His
obligation is strictissimi juris, and cannot
be extended beyond the precise terms of the
contract; Walsh v. Bailie, 10 Johns. (N. y.)

180; Coughran v. Bigelow, 9 Utah 260, 34
Pac. 51. Sureties are never held responsible
beyond the clear and absolute terms and
meaning of their undertakings, and pre-

sumptions and equities are never allowed to

enlarge, or in any degree to change, their

legal obligations; Leggett v. Humphreys, 21
How. (U. S.) 66, 16 L,. .Ed. 50. And this

rule has been repeatedly reaffirmed; Mc-
Cluskey v. Cromwell, 11 N. Y. 598; Kellogg
T. Stockton, 29 Pa. 460; Smith v. U. S., 2
Wall. (U. S.) 235, 17 L. Ed. 788. It Is quite
true, that in one sense, the contract of a
surety is strictissimi juris, and it is not
to be extended beyond the express terms
in which it is expressed. The rule, however,
is not a rule of construction of a contract,

but a rule of application of the contract
after the construction of it has been ascer-

tained.

The obligation of sureties cannot be ex-

tended by implication or enlarged construc-

tion of the terms of the contract entered
into; Crane v. Buckley, 203 U. S. 441, 27
Sup. Ct. 56, 51 L. Ed. 260 ; but the rule is

relaxed in the case of a compensated sure-

ty who is regularly engaged in that business

;

Keefer v. School Dist, 203 Pa. 387, 52 Atl.

245; Atlantic Trust & Deposit Co. v. Laur-
inburg, 163 i'ed. 690, 90 C. C. A. 274.

Where the question is as to the meaning
of the language of the contract, there is no
difference between the contract of the sure-

ty and that of anybody else; Gamble v.

Cuneo, 21 App. Div. 413, 47 N. Y. Supp., 548.

The remedies against the surety may be
more extensive than those against the prin-

cipal, and there may be defences open to the
principal, but not to the surety,—as, infancy
or coverture of the principal,—which must
be regarded as a part of the risks of the
surety; St. Albans Bank v. Dillon, 30
Vt. 122, 73 Am. Dec. 295.

The liability of the surety extends to and
includes all securities given to him by the
principal debtor, the converse of the rule

stated below in the case of collateral se-

curity given to the creditor; Paris v. Hulett,

26 Vt. 308. Thus a creditor is entitled in

equity to the benefit of all securities given
by the principal debtor for the indemnity of
his surety; Haven v. Foley, 18 Mo. 136. If

the surety receives money from the principal

to discharge the debt he holds it as trustee

of the creditor; Green v. Dodge, 6 Ohio 80,

25 Am. Dec. 736.

A creditor is bound to use proper care and
Intelligence in the management and collec-

tion of collateral securities; the surety will

be released to the extent of the loss occa-

sioned by his negligence; Bank of Philippi

V. Kittle, 69 W. Va. 171, 71 S. E. 109, 37 h. R.
A. (N. S.) 699, Ann. Cas. 1012D, 113.

A payment made by the principal before

the claim is barred by the statute of limi-

tations, keeps the debt alive as to the surety;

otherwise, if made after the statute has
run; Cross v. Allen, 141 U. S. 528, 12 Sup.
Ct 67, 35 L. Ed. 843.

In the common case of bonds given for
the faithful discharge of the duties of an
office, the bond covers only the particular

term of office for which it is given, and it is

not necessary that this should be expressly

stated; nor will the time be extended by a
condition to be bound "during all the time A
(the principal) continues," if after the expira-
tion of the time A holds over merely as an
acting officer, without a valid appointment;
Ward V. Whitney, 3 Sandf. (N. Y.) 403. The
circumstances of particular cases may extend
the strict rule stated above, as in the case of
officers annually appointed. Here, although
the bond recites the appointment, if it is

conditioned upon his faithful accounting for
money received before his appointment, the
surety may be held; 9 B. & C. 35; Worcester
Bank v. Reed, 9 Mass. 267, 6 Am. Dec. 65.

But the intention to extend the time, either
by including past or future liabilities, must
clearly appear ; 4 B. & P. 175. See Anaheim
Water Co. v. Parker, 101 Cal. 483, 35 Pac.
1048. Generally the recital cannot be en-

larged and extended by the condition ; Theob.
Surety 66. And where the recital sets forth

an employment for twelve months, this time
is not controlled by a condition, "from time

to time annually, and at all times thereafter

during the continuance of this employment,"
although the employment is actually contin-
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ued beyond the year; 2 B. & Aid. 431;
Chelmsford Co. v. Demarest, 7 Gray (Mass.) 1.

So the obligation may cease by a change
in the character of the office or employ-
ment; 3 Wils. 530 ; but an alteration in the
character of the obligees, by taking in new
partners, does not necessarily terminate the
obligation; 10 B. & C. 122. But where an
essential change takes place, as the death
of the obligee, the obligation is terminated,

although the business is carried on by the
executors; 1 Term 18.

Where one becomes surety for two or ei-

ther of them, the obligation is terminated
by the death of one of the principals; 1
Bingh. 452; but this is where th* obliga-

tion is essentially personal; and where a
bond for costs was given by two as "defend-
ants," the surety was not discharged by the
death of one; 5 B. & Aid. 261. A surety for

a lessee is not liable for rent after the term,
although the lessee holds over; Brewer v.

Knapp, 1 Pick, (Mass.) 332.

If the law provides that a public officer

shall hold over until a successor is appoint-

ed, the sureties on the official bond are li-

able during such holding over ; Thompson v.

State, 37 Miss. 518; Amherst Bank v. Root,
2 Mete. (Mass.) 522; contra, in the case
of officers of corporations; Chelmsford Co.

V. Demarest, 7 Gray (Mass.) 1; but the
liability of such surety extends only for such
reasonable time as would enable the suc-

cessor to be appointed; State v. Powellj 40
La. Ann. 241, 4 South. 447. And this provi-

sion is not controlled by an alteration of the

law extending the term but leaving the pro-

vision intact ; Com. v. Drewry, 15 Gratt (Va.)

1. But when the term of an office created by
statute or charter is not limited, but merely
directory for an annual election, it seems the
surety will be liable, though after the year,

until his successor is qualified; Sparks v.

Bank, 3 Del. Ch. 225.

In bonds, the penalty is the extreme
amount of liability of the surety; but va-
rious circumstances may reduce the liability

below this; Clark v. Bush, 3 Cow. (N. Y.)

151 ; 6 Term 303. If the engagement of the

surety is general, the surety is understood

to be obligated to the same extent as his

principal, and his liability extends to all the
accessories of the principal obligations ; Scul-

ly v. Hawkins, 14 La. Ann. 183.

A surety's liability will not ordinarily ex-

tend beyond the penal sum of the bond, un-

less he has in some way resisted or obstruct-

ed the recovery of the claim ; Thomas
Laughlin Co. v. Am. Surety Co., 114 Fed.

627, 51 C. C. A. 247.

A surety on a cashier's bond is not liable

for money collected by the cashier as an
attorney-at-law, and not accounted for to the

bank; Dedham Bank v. Chickering, 4 Pick.

(Mass.) 314. So also where one was surety,

and the bond was conditioned on the ac-

counting by the principal for money received
by him in virtue of his office, as parish over-
seer, the surety was held not liable for mon-
ey borrowed by the principal for parochial
purposes; 7 B. & C. 491. But a surety on
a collector's bond is liable for his principal's
neglect to collect, as well as failure to pay
over; 6 C. & P. 106.

As the surety is only liable to the obliga-
tions fairly intended at the execution of
the bond, he cannot be held for a breach
of new duties attached to his principal's

office; Dedham Bank v. Chickering, 4 Pick.

(Mass.) 314; or if any material change is

made in the duties; Boston Hat Manufac-
tory V. Messinger, 2 Pick. (Mass.) 223. A
surety on an official bond is said to be liable

generally for the faithful performance of
duties imposed upon the officer, whether by
laws enacted before or after the execution
of the bond, where such duties are properly
within the scope of the office; Brandt, Sur.

& Guar. § 548.

If one guarantees payment for services,

and the promisee partly performs the serv-

ices, but fails of completing them from no
fault of his own, the guarantor is liable to

the amount of the part-performance; Mellen
V. Nickerson, 12 Gray (Mass.) 445.

A bond for faithful performance of duties

renders the sureties responsible for ordinary
skill and diligence, as well as for integrity;

American Bank v. Adams, 12 Pick. (Mass.)

303.

A continuing guaranty up to a certain

amount covers a constant liability of that

amount; but if the guaranty is not continu-

ing, the liability ceases after the execution

of the contract to the amount limited; 3
B. & Aid. 593.

A guaranty may be continuing or may be
exhausted by one act It is said that there

is no general rule for determining the ques-

tion; Brandt, Sur. & Guar. § 156. The
general principle may be thus stated: When
by the terms of the undertaking, by the re-

citals in the instrument, or by a reference

to the custom and course of dealing between
the parties, it appears that the guaranty
looked to a future course of dealing for an
Indefinite time, or a succession of credits to

be given, it is to be deemed a continuing

guaranty, and the amount expressed is to

limit the amount for which the guarantor
is to be responsible, and not the amount to

which the dealing or whole credit given is

to extend; Douglass v. Reynolds, 7 Pet (U.

S.) 113, 8 L. Ed. 626; 3 B. & Aid. 593.

Thus, a guaranty for any goods to one hun-

dred pounds is continuous ; 12 Bast 227; or

for "any debts not exceeding," etc. ; 2 Camp.
413 ; or, "I will undertake to be answerable

for any tallow not exceeding," etc., but

"without the word any it might perhaps

have been confined to one dealing;" 3 Camp.
220. The words, "I do hereby agree to.
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guaranty the payment of goods ?iccording to

the custom of tlielr trading with you, in the

sum of £200," are held to constitute a con-

tinuing guaranty; 6 Bingh. 244; so of the

words, "I agree to be responsible for the

price of goods purchased at any time, to the

amount of," etc.; Bent v. Hartshorn, 1 Mete.

(Mass.) 24. The words "answerable for the

amount of five sacks of flour" are clearly

not continuous; 6 Blngh. 276. The court

will look at the surrounding circumstances,

in order to determine; L. R. 4 C. P. 595.

The contracts of guaranty and surety-

ship are not negotiable or assignable, and
in general can be taken advantage of only

by those who were included as obligees at

the formation of the contract; Bleeker v.

Hyde, 3 McLean, 279, Fed. Cas. No. 1,537.

See GtiABANTY. Accordingly, the contract

is terminated by the death of one of

several obligees; 4 Taunt. 673; or by

material change, as incorporation; 3 B. &
P. 34. But where a bond is given to

trustees in that capacity, their succes-

sors can take advantage of it; 12 East 399.

The fact that a stranger has acted on

a guaranty does not entitle him to the bene-

fits of the contract ; Partridge v. Davis, 20 Vt.

499 ; and this has been held in the case of

one of two guarantees who acted on the

guaranty; Smith v. Montgomery, 3 Tex. 199.

A guaranty is not negotiable, whether made
by a payee or subsequent party to a bill or

note ; McDoal v. Yoemans, 8 Watts (Pa.) 361.

It is held that a guaranty addressed to

no one in particular may be acted on by
any one; Lowry v. Adams, 22 Vt. 160; but

the true rule would seem to be that in such

cases a party who had acted on the contract

might show, as in other contracts, that he
was a party to it within the intention at

the making; the mere fact that no obligee is

mentioned does not open it to everybody.

In an action against sureties for violation

of a bond by the principals, it is not neces-

sary to allege any violation on the part of

the sureties; Farley v. Moran, 3 Cal. Un-
rep. 572, 31 Pac. 158.

The rule of construction applied to ordi-

nary sureties is not applicable to the bonds
of fidelity and casualty companies; any
doubtful language should be construed most
strongly against the surety and in favor of

the indemnity which the insured had reason-

able ground to expect; Fidelity &, Casualty
Co. V. Supreme CouncU, 63 Fed. 48, 11 C. C.

A. 96, 22 U. S. App. 439.

Enforcement of the oMigation. As the
surety cannot be bound to any greater ex-
tent than the principal, it follows that the
creditor cannct pursue the surety until he
has acquired a full right of action against
the principal debtor. A surety for the per-

formance of any future or executory con-

tract cannot be called upon until there Is

an actual breach by the principal. A surety

Bouv.—201

on a promissory note cannot be sued until

the note has matured, as there Is no debt

until that time. All conditions precedent to

a right of action against the principal must
be complied with. Where money is payable

on demand, there must have been a demand
and refusal. But It is not necessary that the

creditor should have exhausted all the means
of obtaining his debt. In some cases it may
be requisite to notify the surety of the de-

fault of the debtor, or to sue the debtor;

but this depends upon the particular condi-

tions and circumstances of each case, and
cannot be considered a condition precedent in

all cases. Even where the creditor has a

fund or other security to resort to, he is

not obliged to exhaust this before resorting

to the -surety ; he may elect either remedy,

and pursue the surety first. But if the sure-

ty pay the debt, he is entitled to claim that

the creditor should proceed against such
fund or other security for his benefit; Faw-
cetts V. Kimmey, 33 Ala. 261. And if the

creditor having received such collateral se-

curity, avail himself of it, he is bound to

preserve the original debt ; for in equity the

surety vrill be entitled to subrogation; Denny
V. Lyon, 38 Pa. 98, 80 Am. Dec. 463. A judg-

ment against the principal may be assigned
to the surety upon payment of the debt ; Ty
ler V. Hildreth, 77 Hun (N. Y.) 580, 28 N. Y.

Supp. 1042. But an assignment of the debt

must be for the whole; the surety cannot
pay a part and claim an assignment pro tan-

to; Gannett v. Blodgett, 39 N. H. 150.

In general, it Is not requisite that notice

3f the default of the principal should be

given to the surety, especially when the en-

gagement Is absolute and for a definite

amount; 14 Bast 514. The guarantor on a
note is not entitled to notice as an Indorser

;

Greene v. Thompson, 33 la. 293; Simpson's

Ex'r V. Bovard, 74 Pa. 351 ; Sterling v. Stew-
art, 74 Pa. 445, 15 Am. Rep. 559; Barker v.

Scudder, 56 Mo. 272. Laches In giving no-

tice to the surety upon a draft of the default

of the principal can only be set up as a de-

fence in an action against, the surety, in cas-

es where he has suffered damage thereby,

and then only to the extent of that damage

;

Bank v. Coster's Ex'rs, 3 N. Y. 203, 53 Am.
Dec. 280 ; it is no defence to an action against

a surety on a bond that the plaintiff knew
of the default of the principal, and delayed
for a long time to notify the surety or to

prosecute the bond. Morris Canal & B. Co.

V. Van Vorst's Adm'x, 21 N. J. L. 100. Mere
passive delay in prosecuting a remedy against
a principal does not release a surety; Ben-
edict V. Olson, 37 Minn. 431, 35 N. W. 10;

Edwards v. Dargan, 30 S. C. 177, 8 S. E. 858

;

Bank v. Homesley, 99 N. C. 531, 6 S. E. 797

;

not even if prolonged until the statute of lim-

itations has run; Nelson v. Bank, 69 Fed.

798, 16 O. C. A. 425. Sureties on a superse-

deas bond are not entitled to have a suit

thereon stayed till attached lands of the
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principal are sold and the security exhaust-

ed ; Davis v. Patrick, 57 Fed. 909, 6 C. 0. A.

632.

A judgment against a principal is at least

prima facie evidence against the surety,

though he was not notified of the action;

Dexter, Horton & Co. v. Sayward, 66 Fed.

265.

Discharge of obligation. The obligation

may be discharged by acts of the principal

or by acts of the creditor. Payment, or

tender of payment, by the one, and any act

which would deprive the creditor of reme-

dies which in case of default would enure

to the benefit of the surety, are instances of

discharge. In the first place, a payment by

the debtor would of course operate to dis-

charge the liability. The only questions

which can arise upon this point are, whether

the payment is applicable to the payment in

question, and as to the amount. Upon the

first of these, this contract is governed by

the general rule that the debtor can apply

his payment to any debt he chooses. The
surety has no power to modify or direct the

application, but is bound by the election of

the principal ; 2 Bingh. N. G. 7. If no such

election is made by the debtor, the creditor

may apply the payment to whichever debt

he sees fit ; Brewer v. Knapp, 1 Pick. (Mass.)

336. This power, however, only applies to

voluntary payments, and not to payments
made by process of law ; Blackstone Bank
V. Hill, 10 Pick. (Mass.) 129. A surety on a

promissory note is discharged by its pay-

ment, and the note cannot be again put in

circulation; Chapman v. Collins, 12 Gush.

(Mass.) 163 ; so, also, extension of time by

the holder of a note at the request of one
maker without the knowledge of the other

who signed as a surety,, releases the latter

though the holder did not know of the rela-

tion between the two makers at the time

the note was given ; Scott v. Scruggs, 60 Fed.

721, 9 C. G. A. 246, 23 U. S. App. 280.

Where one of two sureties to a contract

assented, to a change which altered his lia-

bility to his prejudice, it was held that the

other surety was released but the former
was bound for the whole liability; Mundy
V. Stevens, 61 Fed. 77, 9 C. C. A. 366, 17 U.

S. App. 442, 463. Whatever will discharge

the surety in equity will be a defence at

law ; People v. Jansen, 7 Johns. (N. Y.) 337,

5 Am. Dec. 275; Boston Hat Manufactory
V. Messinger, 2 Pick. (Mass.) 223.

A release of the principal debtor operates

as a discharge of the surety ; [1893] A, G.

313 ; though the converse is not true ; Bridges

V. Phillips, 17 Tex. 128; [1893] App. Gas.

313; Trotter v. Strong, 63 111. 272; unless

the obligation is such that the liability is

joint only, and cannot be severed. But if

the creditor, when releasing the principal,

reserves his remedies against the surety, the

latter is not discharged ; L. R. 7 C. P. 9 ; 4

Ch. App. Cas. 204; and "a creditor who Is

fully indemnified is not discharged by the

release of the principal." Brandt, Sur. &
Guar. § 147. The release of one of several

sureties is said to release the others only so

far as the one released would have been lia-

ble for contribution to the co-sureties; Jem-
ison V. Governor of Ala., 47 Ala. 390; but
see Starry v. Johnson, 32 Ind. 438. Other
cases hold such a release to be a discharge

of the co-sureties; Stockton v. Stockton, 40
Ind. 225 ; Towns v. Riddle, 2 Ala. 694. When
the discharge of one surety varies the con-

tract; Mitchell V. Burton, 2 Head. (Tenn.)

613 ; or increases the risk of the co-sureties,

they are released also.

Fraud or alteration avoids a .contract of

suretyship. Fraud may be by the creditor's

misrepresentation or concealmeut of facts.

Unless, however, the contract between the

debtor and creditor is unusual, the surety

must ask for information ; 12 Gl. & F. 109

;

Warren v. Branch, 15 W. Va. 21. The credi-

tor has been held bound to inform a surety

of debtor's previous default ; Rheem v. Wheel
Co., 38 Pa. 358;. L. R. 7 Q. B. 666; contra,

21 W. E. 439 ; Roper v. Trustees of Lodge, 91

111. 518, 33 Am. Rep. 60 ;" though not of his

mere indebtedness ; 17 0. B. (N. S.) 482. But to

accept a surety relying on the belief that

there are no unusual circumstances increas-

ing his risk, knowing that there are such,

and neglecting to communicate them, is

fraud; Franklin Bank v. Cooper, 36 Me.

179 ; Hubbard v. Briggs, 31 N. Y. 518. The
fraud must be practised on the surety;

Evans V. Keeland, 9 Ala. 42. The forgery of

the signature of a surety on a constable's

bond will release another surety, signing the

same upon the representation that such

signature is genuine; Cornell v. People, 37

111. App. 490.

Sureties for a corporation which has suc-

ceeded to the rights of a party who contract-

ed under seal, can not avoid liability on the

ground that the original contract was secur-

ed by fraudulent representations; Elliott v.

Brady, 192 N. Y. 221, 85 N. B. 69, 18 L. E. A.

(N. S.) 600, 127 Am. St. Rep. 898.

Any material alteration in the contract

without the assent of the surety, or change

in the circumstances, will discharge the

surety; even though trivial, or to the ad-

vantage of the surety; Prairie State Bank

V. U. S., 164 U. S. 238, 17 Sup. Ct. 142, 41

Li. Ed. 412 ; 3 B. & C. 605. Such are the cases

where the sureties on a bond for faithful

performance are released by a change in the

employment or oflice of the principal; 6 C.

B. (N. S.) 550. But it seems that an alteration

by the legislature in an ofliciars duties will

not discharge surety as long as they are ap-

propriate to his oflice; People v. Vilas, 36

N. Y. 459, 93 Am. Dec. 520. If the principal

and obligee change the terms of the obliga-

tion without the consent of the surety, the
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latter Is discharged; Miller v. Stewart, 4
Wash. O. C. 26, Fed. Cas. No. 9,591. A change
In the amounts of payments to be made un-

der the principal contract releases the sure-

ty who had no knowledge of the change and
did not consent ; Mundy t. Stevens, 61 Fed.

77, 9 O. C. A. 366.

Any material alteration of the contract

guaranteed, without the consent of the sure-

ty, discharges him ; American Bonding Co.

V. Inv. Co., 150 Fed. 17 ; IJ. S. v. Freel, 186

U. S. 309, 22 Sup. Ct. 875, 46 L. Ed. 1177;
contra, Prescott Nat. Bank v. Head, 11 Aria

213, 90 Pac. 328, 21 Ann. Cas. 990. Where
the contract provided that changes may be

madjB in plans and specifications by written

agreement of the parties, the surety is not

so discharged by modifications agreed upon
which are not so extensive as radically to

change the contract and substitute a different

one ; U. S. v. Walsh, 115 Fed. 697, 52 C. C. A.
419. Where the changes are not Indorsed
upon the contract as provided, the surety

will be released ; Lonergan v. Trust Co., 101

Tex. 63, 104 S. W. 1061; 106 S. W. 876,

129 Am. St. Rep. 803. In Brfurth v. Steven-

son, 71 Ark. 199, 72 S. W. 49, it was held

that a material change, consented to by the

principal and the builder, discharged the

surety.

If the creditor, without the assent of the

surety, gives time to the principal, the sure-

ty is discharged ; 3 Y. & C. 187 ; 2 B. & P.*

61. So where he agrees with the principal

to give time to the surety ; L. R. 7 Ch. App.
142. But not if without consideration ; Kriz

V. Pokrok, 46 111. App. 418 ; Gordon v. Bank,
144 U. S. 97, 12 Sup. Ct. 657, 36 L. Ed. 360

;

nor does the reducing the rate of interest on

a debt and allowing It to run along after ma-
turity on payment of interest, without any
-binding contract for an extension for a def-

inite time ; Field v. Brokaw, 148 111. 654, 37

N. E. 80. And not where a creditor reserves

his rights against the surety ; 16 M. & W. 128;

4 H. Ii. C. 997. The rule applies where a
state is a creditor ; Braswell v. Gay, 75 N. O.

515.

A surety may file a bill in equity to enjoin
the collection of a note where time has been

given to the real principal; Grier v. Flit-

craft, 57 N. J. Eq. 556, 41 Atl. 425. The sure-

ty is usually discharged where an extension
is given to the principal debtor; Fanning v.

Murphy, 126 Wis. 538, 105 N. W. 1056, 4
L. R. A. (N. S.) 666, 110 Am. St. Rep. 946, 5
Ann. Cas. 435; but a mere extension by an
attorney who is charged with the col-

lection of a note, will not release the surety

thereon, If no security is thereby lost; Hall

v. Presnell, 157 N. C. 290, 72 S. E. 985, 39

L. R. A. (N. S.) 62,, Ann. Cas. 1913B, 1293;

and an administrator has no authority to

give time on a note executed by his intestate,

so as to release the sureties thereon ; Daviess

County Bank & T. Co, t. Wright, 129 Ky. 21,

110 S. W. 861, 17 L. R. A. (N. S.) 1122. Where
the surety is a joint maker of a note, al-

though known to be a surety to the payee, he

is nbt discharged by the extension of time to

the principal debtor; Vanderford v. Bank,

105 Md. 164, 66 Atl. 47, 10 L. R. A. (N. S.) 129

;

Richards v. Bank, 81 Ohio 348, 90 N. E.

1000, 26 L. R. A. (N. S.) 99. A provision for

stay of execution In a judgment for overdue •

rent will not release the lessee's surety if the

extension of time is not beyond the time in

which execution could have been legally ob-

tained ; Bothfeld v. Gordon, 190 Mass. 567,

77 N. E. 639, 5 L. R. A. (N. S.) 764, 112 Am.
St. Rep. 341, 5 Ann. Cas. 642.

The contract must be effectual, binding

the creditor as well as the debtor; and it

is. not enough that the creditor merely for-

bears to press the debtor ; Home v. Bodwell,

5 Gray (Mass.) 457 ; Kirby v. Studebaker, 15

Ind. 45. See, also, 9 CI. & P. 45 ; Forbes v.

Sheppard, 98 N. C. Ill, 3 S. B. 817 ; Stuart

V. Lancaster, 84 Va. 772, 6 S. B. 139 ; Union-

town Bank v. Mackey, 140 U. S. 220, 11 Sup.

Ct. 844, 35 L. Ed. 485. Mere forbearance or

delay of a creditor in enforcing his rights

against the principal does not release the

surety, who may, if he chooses, pay the debt,

and, becoming subrogated to the creditor's

rights, control the claim to his own satisfac-

tion; Purdy v. Forstall, 45 La. Ann. 814,

13 South. 95.

Delay short of the limitation period in en-

forcing payment of a bond will not release

the sureties from liability thereon; Clinton

County V. Smith, 238 Mo. 118, 141 S. W. 1091,

37 L. R. A. (N. S.) 272.

The receipt of interest on a promissory
note, after the note is overdue. Is not suffi-

cient to discharge the surety; 6 Gray 319;
nor is taking another bond, as collateral se-

curity to the original, having a longer time

to run ; Remsen v. Graves, 41 N. Y. 474.

As a requisite to the binding nature of the

agreement, it is necessary that there should
be some consideration ; Grover v. Hoppock,
26 N. J. L. 191; Freeland v. Compton, 30
Miss. 424; a part payment by the principal

is held not to be such a consideration; Rob-
erts V. Stewart, 31 Miss. 664. Prepayment
of interest is a good consideration; Dubuis-
son V. Folkes, 30 Miss. 432 ; but not an agree-

ment to pay, usurious interest, where the

whole sum paid can be recovered back ; Far-
rell V. Bean, 10 Md. 227; though it would
seem to be otherwise if the contract is ex-

ecuted, and the statutes of usury only provide

for a recovery of the excess; Armistead v.

Ward, 2 Patt. & H. (Va.) 504.

It has been questioned how far the receipt

of interest in advance shows an agreement
to extend the time; it may undoubtedly be
a good consideration for such an agreement,
but does not of itself constitute it. At the

most it may be said to be prima facie evi-

dence of the agreement; People's Bank v.

Pearsons, 30 Vt 711 ; 1 Y. & C. 620.
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The surety Is not discharged If he has
given his assent to the extension of the time

;

Wright V. Storrs, 6 Bosw. (N. T.) 600. Such
assent by one surety does not bind his. co-

surety; Crosby v. Wyatt, 10 N. H. 318; and
subsequent assent given by the surety without
new consideration, after he has been dis-

charged by a valid agreement for delay, will

JQot bind him; Merrimack County Bank v.

Brown, 12 N. H. 320. He need not show
notice to the creditor. of his dissent; Rig-
gins' Ex'rs V. Brown, 12 Ga. 271.

Where one surety consents to a change in

the original contract and the other does not,

the former Is bound and the latter is not;

Mundy v. Stevens, 61 Fed. 77, 9 C. C. A. 366.

The burden of showing a surety's consent

to an alteration in the contract is on tfye

plaintiff, when set up by him ; Mundy v.

Stevens, 61 Fed. 77, 9 C. C. A. 366.

Where an execution against a principal

is not levied, or a levy is postponed without

the consent of the surety, he is discharged
from his liability as surety, unless he has
property of the principal in his hands at the

time ; if he has property in his hands liable

for the principal's debts, the creditors of the

principal may insist on an application of the

property to the payment of their debts;

Glass v. Thompson, 9 B. Monr. (Ky.) 235. A
creditor must not only fail, but negligently

fail, to enforce a lien, in order to exonerate

sureties; Mingus v. Daugherty, 87 la. 56, 54

N. W. 66, 43 Am. St. Rep. 354. Marriage of

the principal and creditor discharges the
surety, destroying the right of action; Govan
V. Moore, 30 Ark. 667.

If the creditor releases any security which
he holds against the debtor, the surety will

be discharged ; Com. v. Vandersllce, 8 S. &
R. (Pa.) 452 ; Alien v. O'Donald, 23 Fed. 573

;

Sample v. Cochran, 84 Ind. 594; but if the

security only covers a part of the debt, it

would seem that the surety will be released

only pro tanto; Appeal of Neff, 9 W. & S.

(Pa.) 36 ; Guild v. Butler, 127 Mass. 386 ; so

of an execution levied and afterwards relin-

quished; the surety is discharged to the ex-

tent to which he has been injured ; Winston
V. Yeargin, 50 Ala. 340 ; but the surety "is not
discharged unless he is injured by the release

of the levy; Iglehart v. State, 2 G. & J. (Md.)

243; Stephens v. Bank, 88 Pa,. 157, 32 Am.
Rep. 438. Nor will it matter if the security

is received after the contract is made

;

Brandt, Sur. & Guar. § 426 ; contra, 1 Drewry
333. A creditor who has the personal con-

tract of his debtor, with a surety, and has
also or takes afterwards property from the

principal as a pledge or security for his debt,

is to hold the property fairly and Impartially

for the benefit of the surety as well a,s him-

self, and if he parts with it without the

knowledge or against the will of the surety

he shall lose his claim against the surety to

the amount of the property so surrendered, in

equity; Springer v. Topthaker, 43 Me. 381,

69 Am. Dec. 66 ; Hays v. Ward, 4 Johns. Ch.
(N. Y.) 129, 8 Am. Dec. 554; or at law; Com,
V. Vandersllce, 8 S. & R. (Pa.) 457. The fact

that other security, as good as, or better

than, that surrendered, was substituted tat

it, will_not preclude the surety from availing

himself of the discharge; New-Hampshire
Savings Bank v. Oolcord, 15 N. H. 119, 41
Am. Dee. 685; Kirkpatrick t. Howk, 80 111.

122.

A creditor who has given up a lien on the
debtor's property must prove that the surety

was not injured thereby; Allen v. O'Donald,
23 Fed. 573. If the relinquishment of the
lien materially alters the contract, the surety

is wholly discharged; 1 Q. B. Div. 669;
when the creditor has, by way of compromise,
given up a lien of doubtful validity, and ap-

plied the money received, as far as it would
go, in payment of the principal debt, the cred-

itor must show that an attempt to realize on
the property against which the lien existed

would have beien successful; Bedwell v. Gep-
hart, 67 la, 44, 24 N. W. 585. But a creditor

is not under any obligation to take active

steps to obtain a lien by execution. General-

ly, where a creditor has, by negligence, lost

security held by hinj for the debt or under-

taking, the surety is discharged. In some
cases he has been held to diligence In reallz-,

ing on such security ; in other cases his in-

action has been held not to discharge the

surety ; Brandt, Sur. & Guar. § 440.

But a surety is not discharged by the fact

that the creditor has released or compounded
with his co-surgty ; much less If his co-surety

has been released by process of law. The
only effect of such a release or composition

is that the surety is then not liable for the

proportion which would properly fall on his

co-surety; 6 Ves. 605. This at least is the

doctrine in equity ; although it may be ques-

tioned whether It would apply at law where
the obligation is joint; 4 Ad. &,E. 675.

But if the obligation is joint and several,

a surety is not released from his proportion

by such discharge of his co-surety ; Klingei)-

smith V. Klingensmlth's Ex'r, 31 Pa. 460.

The death of a surety on a bond condition-

ed for the repayment of advances to the prin-

cipal does not terminate the liability, and his

estate is liable for advances made after his

death; Hecht v. Weaver, 34 Fed. 111.

Rights of surety against principal. Until

default, the surety has, in general, no rights

against the principal, except the passive right

to be discharged from the obligation on the

conditions stated before. But after default

on the part of the principal, and before the

surety is called upon to pay, the latter has a

remedy against the further continuance of

the obligation, and he cannot in all cases

compel the creditor to proceed against the

debtor; but the English courts of equity al-

low him to bring a bill against the debtor, re>
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quiring the latter to exonerate Mm ; 2 Bro.

C. C. 579.

A co-surety has a right in equity to compel
the principal debtor to relieve him from lia-

bility by paying off the debt; [1909] 2 Ch.
401. A bill quia timet by a surety against
his principal will not lie until the debt or
liability has become due or ascertained, or
the risk of loss has become imminent ; 22 Ch.
D. 561. In L. R. 6 Eq. 410, it was held that

a surety, though he had not paid anything,

could maintain a bUl for payment of the debt
and for indemnity.

A surety for a debt which the creditor

neglects or refuses to enforce by proper pro-

ceedings for that purpose, may, by bill in

equity, bring both debtor and creditor before

the court, and have a decree to compel the
debtor to make payment and discharge the

surety; Hannay v. Pell, 3 B. D. Smith (N.

Y.) 432 ; and in courts having full equity

powers there can be no doubt of the right of

a surety, after a debt has become due, to file

a bill to compel the principal debtor to pay,
whether the surety has himself been sued or
not ; Hays v. Ward, 4 Johns. Ch. (N. Y.) 123,

8 Am. Dec. 554; Moore v. Topliff, 107 111.

241; Philadelphia & R. R. Co. v. Little, 41
N. J. Bq. 519, 7 Atl. 356. Where there is an
accrued debt and the surety's liability Is ad-

mitted, he has a right to compel the principal

to relieve him, by paying off his debt. In
sustaining such an action he need not prove
that the creditor has refused to sue the prin-

cipal debtor ; 31 L. R. Ir. 181.

The surety, after payment of the debt, may
recover the amount so paid of the principal,

the process varying according to the practice

of different courts ; 2 Term 104 ; Howe v.

Ward, 4 Me. (Greenl.) 200 ; Bonham v. Gallo-

way, 13 111. 68. A promise to-pay the surety

is implied, where there is no express prom-
ise ; Martin v. BUerbe's Adm'r, 70 Ala. 326

;

and assumpsit will lie; 6 M. & W. 153. But
before a surety can recover of his principal

because of his suretyship, he must have first

paid the debt of his principal or some part
of it ; Minick v. Huff, 41 Neb. 516, 59 N. W.
795. But he may pay the debt before it is

due, without the request of the principal,

and, after it is due, sue the principal ; Ross
V. Menefee, 125 Ind. 432, 25 N. B. 545.

And such payment refers back to the orig-

inal undertaking, and overrides all intermedi-
ate equities, as of the assignee of a claim
against the surety assigned by the principal
before payment; Barney v. Grover, 28 Vt.
391.

The payment must not be voluntary, or
made in such a manner as to constitute a
purchase; for the surety, by purchasing the
claim, would take the title of the creditor,

and must claim under that. By an Involun-
tary payment is intended only a payment of
a claim against which the surety cannot de-

fend. It is not necessary that a suit should

be brought. But a surety who pays money on

a claim which is absolutely barred has no
remedy against the principal ; Randolph's

Adm'x v. Randolph, 3 Rand. (Va.) 490.

A surety, having in his hands funds or

securities of the principal, may apply them

to the discharge of the debt; McKnight v.

Bradley, 10 Rich. Eq. (S. C.) 557 ; but where
the fund is held by one of two sureties he

must share the benefit of it with his co-sure-

ty ; Leary v. Cheshire, 56 N. O. 170 ; Whipple

V. Briggs, 28 Vt. 65. But a surety who has

security for his liability may sue the princi-

pal on his implied promise, unless it was
agreed that he should look to the security

only ; Cornwall v. Gould, 4 Pick. (Mass.) 444.

A surety need not account to his co-surety

for the simple indebtedness by himself to the

principal ; Davis v. Toulmin, 77 N. Y. 280.

Payment of a note by a surety by giving

a new note is sufficient payment, even if

the new note has not been paid when the

suit Is commenced; Chandler v. Brainard,
14 Pick. (Mass.) 286; Pearson v. Parker, 3

N. H. 366, contra, where judgment had been
rendered against the surety; Sangston v.

Gaither, 3 Md. 47; or by conveyance of land;

Brown v. Dutton, 9 Cush. (Mass.) 213.

If the surety pays too much by mistake,
he can recover only the correct amount of

the principal; 1 Dane, Abr. 197. If a surety
discharges his obligation for a less sum than
its full amount, he can only claim against
the principal the actual sum paid; Price v.

Horton, 4 Tex. Civ. App. 526, 23 S. W. 501;
with interest; Bushong v. Taylor, 82 Mo.
660; and costs; Peamster v. Withrow, 12
W. Va. 611.

Extraordinary expenses of the surety,

which might have been avoided by payment
of the money, or remote and unexpected con-

sequences, are never considered as coming
within the contract; Hayden v. Cabot, 17
Mass. 169; Wynn v. Brooke, 5 Rawle (Pa.)

106. Costs incurred and paid by the surety
in litigating in good faith the claim of the
creditor can be recovered of the principal;

Downer v. Baxter, 30 Vt. 467; Elwood v.

Deifendorf, 5 Barb. (N. Y.) 398; but not so
if the litigation is in bad faith; Holmes v.

Weed, 24 Barb. (N. Y.) 546; Cranmer v. Mc-
Swords, 26 W. Va. 412; or where the surety,
being indemnified for his liability, incurred
expenses in defending a suit contrary to the
expressed wishes of the principal, and after
being notified by him that there was no de-
fence to such action; Beckley v. Munson, 22
Conn. 299. A surety cannot recover indirect
or consequential damages from the principal;

Brandt, Sur. & Guar. § 213; or damages for
the sacrifice of his property; Vance v. Lan-
caster, 3 Hayw. (Tenn.) 180, or for his fail-

ure in business due to his incurring the lia-

bility in question; Hayden v. Cabot, 17 Mass.
169.

Joint sureties who pay the debt of the prin-
cipal may sue jointly for reimbursement;
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Appleton V. Bascom, 3 Mete. (Mass.) 169;
Thomas v. Carter, 63 Vt. 609, 22 Atl. 720, 14
L. R. A. 82; and if each surety has paid a
moiety of the debt, they have several rights
of action against the principal; Peabody v.

Chapman, 20 N. H. 418.

Bail. "When bail is given, the principal

is regarded as delivered to the custody of

his sureties. Their dominion is a continu-

ance of the original imprisonment. When-
ever they choose to do so, they may seize

him and deliver him up in their discharge,

and if that cannot be done at once they may
imprison him until it can be done. They
may exercise their rights in person or by an
agent. They may pursue him into another

state, arrest him on the Sabbath, and, if nec-

essary, may break and enter his house for

that purpose." Taylor v. Taintor, 16 Wall.

(U. S.) 371, 21 L. Ed. 287; In re Von Der
Ahe, 85 Fed. 959.

Rights of surety against credHtor. It is

not quite clear vvhether a surety can enforce

any remedies on the part of the creditor

before actual payment by the surety; and,

of course, as ponnected with this, vyhat is

the effect of a request by the surety to the

creditor to proceed against the debtor, and
neglect or refusal to comply by the creditor.

The objection to discharging the surety on
account of such neglect is the fact that the

surety may pay the debt and at once become
subrogated to all the rights of the creditor;

Mitchell V. Williamson, 6 Md. 210. But
where there are courts in the exercise of full

equitys powers, the surety may insure a
prompt prosecution either by discharging the
obligation and becoming by substitution en-

titled to all the remedies possessed by the

creditor, or he may by bill coerce the cred'tor

to proceed; King v. Baldwin, 2 Johns. Gh.
(N. Y.') 554; In re Babcock, 3 Sto. 393, Fed.

Cas. No. 696; though in the latter case he
would probably be required to indemnify the

creditor against the consequences of risk,

delay, and expense; Whitridge v. Durkee's
Bx'rs, 2 Md. Ch. 442. The same indemnity
would in general be required where a re-

quest is made; but it has been held that a
simple request to sue the principal debtor,

without a tender of expepses, or a stipula-

tion to pay them, or an offer to take the ob-

ligation and bring suit, is sufficient to dis-

charge the surety, unless the creditor at the

time of the notice expressly puts his refusal

to sue on the ground of the trouble and ex-

pense, and offers to proceed if that objec-

tion be removed; Wetzel v. Spoijsler's Bx'rs,

18 Pa. 460. A creditor is not bound to make
use of active diligence against a principal

debtor on the mere request of a surety; Tay-

lor V. Beck, 13 111. 376. There must be an
express declaration by the surety that he

would otherwise hold himself discharged;

Baker v. Kellogg, 29 Ohio St. 663; Fidler v.

Bershey, 90 Pa. 368.

There is a line of cases which hold that
if the surety, after the principal debt Is

due, calls upon the creditor to bring suit

against the principal who is then solvent,

and the creditor fails to do so, and the prin-

cipal becomes insolvent, the surety is dis-

charged; Brandt, Sur. & Guar. § 239; King
V. Baldwin, 17 Johns. (N. Y.) 386, 8 Am. Dec.
415; Cope v. Smith, 8 S. & B. (Pa.) 110, 11
Am. Dec. 582 ; Martin v. Skehan, 2 Colo. 614.

So where the creditor has sufficient mort-
gage security, and, after request to sue and
refusal, the property depreciates in value;

Remsen v. Beekman, 25 N. Y. 552. The re-

quest to sue must be clear and distinct;

Brandt, Sur. & Guar. § 240; and must be
made after the debt matures; Hellen v.

Crawford, 44 Pa. 105, 84 Am. Dec. 421. That
such request must be in writing, see Petty v.

Douglass, 76 Mo. 70. The great majority of

cases hold that the surety cannot be dis-

charged by a request to the creditor to sue,

etc.; Brandt, Sur. & Guar. § 242; Gage v.

Bank, 79 111. 62; Huff v. Slife, 25 Neb. 448,

41 N. W. 289, 13 Am. St. Rep. 497; ' Dennis
V. Rider, 2 McLean 451, Fed. Cas. No. 3,-

797.

In Wilds V. Attix, 4 Del. Ch. 258, Bates,

Ch., reviews the cases and sustains this view. •

He points out that the contrary decision in

King V. Baldwin, 17 Johns. (N. Y.) 386, 8
Am. Dec. 415, was made by the casting vote

of a lay senator, against the opinion of Kent,

C. J., and that, while followed in New York,

it has not been favorably regarded even

there.

The obligation to see that the debt is paid

rests upon the surety and not upon the cred-

itor and the latter owes the former no

active diligence; Hier v. Harpster, 76 Kan.

1, 90 Pac. 817, 13 L. R. A. (N. S.) 204,

13 Ann. Cas. 919. The failure of the holder

of a note to present it against the estate

of the principal does not discharge a surety

thereon; Jackson v. Benson, 54 la. 654, 7

N. W. 97; Bull v. Coe, 77 Cal. 57, 18 Pac.

808, 11 -Am. St. Rep. 235; so of bonds:

Willis V. Chowning, 90 Tex. 617, 40 S. W.395,
59 Am. St. Rep. 842; Smith v. Smithson, 48

Ark. 261, 3 S. W. 49. The contrary was held

in Siebert v. Quesnel, 65 Minn. 107, 67 N.
W. 803, 60 Am. St. Rep. 441. The surety on
a note cannot exonerate himself by notice to

the holder to present it against the princi-

pal's estate; Hickam v. HoUingsworth, 17

Mo. 475; Jordan v. Bank, 5 Ga. App. 244, 62

S. B. 1024.

The surety who pays the debt of the prin-

cipal in full is entitled to have every ad-

vantage which the creditor has in pursuing

the debtor, and for this purpose may have
assignment of the debt, or be subrogated ei-

ther in law or equity; Gannett v. Blodgett,

39 N. H. 150. Whether the remedy will be

by subrogation, or whether the suit must be

in the name of the creditor, will depend upon
the rules of practice in the different states;
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Denny v. Lyon, 38 Pa. 98, 80 Am. Dec. 463.

The right of subrogation does not depend
upon any contract or request by the prin-

cipal debtor, but rests upon principles of

equity; Mathews v. Aikin, 1 N. Y. 595;

Lumpkin v. Mills, 4 Ga. 343; and, though
originating in courts of equity, is now fuUy
recognized as a legal right; La Farge v.

Herter, 11 Barb. (N. Y.) 159. In equity, pay-

ment of a debt by a surety does not extin-

guish it, but operates as an assignment to

the surety, with all the creditor's rights;

Benne v. Schnecko, 100 Mo. 250, 13 S. W.
82. A surety may apply to the court by mo-

tion to compel the assignment of a judgment

against him and his principal on his otfer

to pay the judgment; Tyler v. Hildreth, 77

Hun 580, 28 N. Y. Supp. 1042.

A surety of a defaulting government con-

tractor who completes the work may sue to

recover a balance due his principal in his

own name; Hitchdock v. U. S., 27 Ct. Cls.

185.

Rights of surety against co-surety. The
co-sureties are bound to contribute equally

to the debt they become liable to pay when
their undertaking is joint, or joint and sev-

eral, not separate and successive; McDonald
V. Magruder, 3 Pet. (U. S.) 470, 7 L. Ed. 744;

but the creditor may recover the whole

amount from one surety; CaldweU v. Rob-

erts, 1 Dana (Ky.) 355. To support the right

of contribution, it is not necessary that the

sureties should be bound by the same instru-

ment; Young V. Shunk, 30 Minn. 503, 16 N.

W. 402; 14 Ves. 160. But where two sure-

ties are bound by separate and distinct

agreements for distinct amounts, although

for equal portions of the same debt, there is

no right of contribution between them ; Mc-

Donald V. Magruder, 3 Pet. (U. S.) 470. The
right of contribution rests only on the prin-

ciple of equity, which courts of law will en-

force, that where two persons are subject

to a common burden it shall be borne equal-

ly between them: Church v. Fire Ins. Co.,

66 N. Y. 225 ; in such cases the law raises an

implied promise from the mutual relation of

the parties; Warner v. Morrison, 3 Allen

(Mass.) 566. If contribution would, as be-

tween co-sureties, be inequitable, it will not

be awarded; Dennis v. Gillespie, 24 Miss.

581. The right of a surety to seek contribu-

tion arises on making payment which dis-

charges the sureties from action; Pass v.

Grenada County, 71 Miss. 426, 14 South.

447. Where a surety pays the debt of his

principal, he cannot enforce contribution

from onfe who signed simply as his surety;

Bulkeley v. House, 62 Conn. 459, 26 Atl. 352,

21 L. R. A. 247.

It is not necessary that the co-sureties

should know of the agreements of each

other, as the principle of contribution rests

only on the equality of the burden, and not

on any privity ; 2 B. & P. 270; Appeal of

Cottrell, 23 Pa. 294; Owen v. McGehee, 61

Ala. 440; but a volunteer is not entitled to

contribution; there must be a contract of

suretyship; Appeal of M osier, 56 Pa. 80, 93

Am. Dec. 783. See 22 Am. L. Reg. 529 (a

full article).

A surety may compel contribution for the

costs and expenses of defending a suit. If

the defence were made under such circum-

stances as to be regarded as prudent; Fletch-

er V. Jackson, 23 Vt. 581, 56 Am. Dec. 98;

see Bright v. Lennon, 83 W. C. 183; Wagen-

seller v. Prettyman, 7 Ili;'App. 192; this has

been held to include attorney fees; Gross v.

Davis, 87 Tenn. 226, 11 S. W. 92, 10 Am. St
Rep. 635 (see Acers v. Curtis, 68 Tex. 423, 4 S.

W. 551); whether the attorney employed was
successful or not; Backus v. Coyne, 45 Mich.

584, 8 N. W. 694. And where the suit is de-

fended at the instance or request of the co-

surety, costs would be a subject of contri-

bution, both on equitable grounds and on

the implied promise; 1 Mood. & M. 406.

A claim for contribution extends to all

securities given to one surety; Ramsey v.

Lewis, 30 Barb. (N.. Y.) 403. If one of sev-

eral sureties takes collaterals from the prin-

cipal, they will enure to the benefit of all;

Paulin V. Kaighn, 27 N. J. Law, 503. Where
one of several sureties is secured by a mort-

gage, he is not bound to enforce his mort-

gage before he pays the debt or has reason

to apprehend that he must pay it, unless

the mortgagor is wasting the estate; and
if the mortgagor be wasting the mortgage
property, and the surety secured by the

mortgage fails to enforce his rights, he Is

chargeable, as between himself and his co-

sureties, with the fair vendible value of the

mortgaged property at a coercive sale ; Teet-

er V. Pierce, 11 B. Monr. (Ky.) 399. The sure-

ty in a suit for contribution can recover only

the amount which he has actually paid. Any
reduction which he has obtained must be re-

'

garded as for the benefit of all the co-sure-

ties; Tarr v. Ravenscroft, 12 Gratt. (Va.)

642. And see Lytle's Ex'r v. Pope's Adm'r,
11 B. Monr. (Ky.) 297. But he is not ob-

liged to account for a debt due by him to the

principal; Appeal of Leiter, 10 W. N. C.

(Pa.) 225.

The right of contribution may be control-

led by particular circumstances; thus, where
one becomes surety at the request of an-

other, he cannot be called on to contribute

by the person at whose request he entered

into the security; Cutter v. Emery, 37 N. H.
567.

One of several co-sureties cannot obtain

contribution against the others until he has

actually paid more than his own share, but

he is entitled to a declaration of his right

to contribution, and to a prospective order

that on paying his own share he shall be

indemnified against further liability; [1893]

2 Ch. 514.
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The relation between co-sureties may be
shown by parol evidence; Barry v. Ransom,
12 N. Y. 462; Harshman v. Armstrong, 43
Ind. 126; Camp v. Simmons, 62 Ga. 73.

A surety who is fully indemnified by his

principal cannot recover contribution from
his co-Surety for money paid by him, but
must indemnify himself out of the means
placed in his hands; Morrison v. Taylor, 21

Ala. 779, n. A co-surety has the same re-

sponsibility for keeping aUve securities in

favor of his co-surejy, from whom he claims

contribution, as a creditor has on behalf of

sureties; 8 J. c& Sp. 424. Ordinarily any
Indemnity, by way of a lien on property, ob-

tained by one surety, after he became such^
enures to the benefit of all, and if he lose

it by his neglect, it bars contribution. See
Brandt, Sur. & Guar. § 271.

The remedy for contribution may be ei-

ther in equity or at law. The result reach-

ed is the same, with one important excep-

tion: in the case of the insolvency of one of
the sureties. In such cases the law takes no
notice of the insolvency, but awards the pay-
ing surety his due proportion as if all were
solvent. But equity does not regard the

insolvent surety, but awards contribution

as if lie had never existed; Acers v. Curtis,

68 Tex, 423, 4 S. W. 551; Morrison v.

Poyntz, 7 Dana (Ky.) 307, 32 Am. Dec. 92;

6 B. & C. 689. One surety cannot by injunc-

tion arrest the proceedings at law of his

co-surety against him for contribution unless

he tenders the principal and interest due
such co-surety, who has paid the principal,

or alleges that he is ready and willing to

bring the same into court to be paid to him
as a condition of the court's interference;

Craig V. Ankeney, 4 (Jill (Md.) 225. Where
surety has been compelled to pay the debt
of his principal, and one of his co-sureties

• is out of the jurisdiction of the court, and
others are within it, the surety who has paid
is at liberty to proceed in a suit in equity
for contribution against those co-sureties

only who are within the jurisdiction, by
stating the fact in his bill, and the defend-
ants will be required to make contribution
without regard to the share of the absent
co-surety; Liddell v. Wiswell, 59 Vt. 365, 8
Atl. 680; Jones v. Blanton, 41 N. C. 115, 51
Am. Dec. 415. See, generally, 1 Lead. Cas.
Bq. *100. A bill in equity will lie, by one
surety against a co-surety, before the prin-

cipal debt is paid, to compel him to con-

tribute. A surety who consents to the cred-

itor's giving time to the principal loses his

right of contribution as against one who
does not consent; Brown v. McDonald, 8
Yerg. (Tenn.) 158, 29 Am. Dec. 112. In

equity, in proceeding for contribution, it must
be shown that the principar is insolvent;

Daniel v. Ballard, 2 Dana (Ky.) 296; but
not at law; Buckner's Adm'r v. Stewart, 34

Ala. 529; Rankin y. Collins, 50 Ind. 158;

contra, Morrison v. Poyntz, 7 Dana (Ky.)

307, 32 Am. Dec. 92; Leak v. Covington, 99
(N. O.) 559, 6 S. B. 241.

The statute of limitations does not run as

against a surety claiming contrit^ution until

his own liability is ascertained; [1893] 2
Ch. 514. It runs against partial payments
on the debt, from the time he pays the credi-

tor more than his proportion of the debt;

Bushnell v. Bushnell, 77 Wis. 435, 46 N. W.
442, 9 L. R. A. 411.

Litigants and their sureties are subject

to the power of the sovereign to extend the

right of review and appeal pending litiga-

tion ; William W. Bierce v. Waterhouse, 219

U. S. 320, 31 Sup. Ct. 241, 55 K Ed. 237.

The surety on a bond In judicial proceed-

ings is represented therein by his principal

and becomes responsible, to the amount of

;the penalty, for amendments allowed by the

court which do not introduce new causes of

action; William U. Bierce v. Waterhouse,
219 U. S. 320, 31 Sup. Ct. 241, 55 L. Ed. 237.

Conflict of laws. The contract of surety-

ship, like other contracts, is governed by
the lex loci contractus; but the Zooms is not
necessarily the same as that of the prin-

cipal contract. Thus, the contract made
by the indorser of a note is, not to pay the

note where it is payable, but that if not

paid there he will pay it at the place where
the Indorsement is made; Hicks v. Brown,
12 Johns. (N. Y.) 142; Prentiss v. Savage, 13

Mass. 20. The lex loci applies as well to

the interest as to the principal amount A
question has been made in the case of bonds
for faithful performance given by public

officers; and in these it has been held that

the place of performance is to be regarded
as the place of making the contract, and
sureties are bound as if they made the con-

tract at the seat of the government to

which the bonds are given. And under this

rule the obligation of all on the bond is

governed by the same law, although the prin-

cipal and sureties may sign in different

states; Cox v. U. S., 6 Pet (U. S.) 172, 8 L.

Bd. 359. A letter of guaranty written in the

United States and addressed to a person in

England must be construed according to the

laws of England ; Bell v. Bruen, 1 How. (U.

S.) 169, 11 L. Ed. 85.
'

SURFACE WATERS. Waters of a casual
and vagrant character, which ooze through
the soil or diffuse or squander themselves
oyer the surface, following no definite course.

Schaefer v. Marthaler, 34 Minn. 489, 26 N.
W. 726, 57 Am. Rep. 73. They are waters
which, though customarily and naturally
flowing In a known direction and course,

have nevertheless no banks or channel in the

soil; and include waters which are diffused

over the surface of the ground and are de-

rived from rains and melting snows, occasion-

al outbursts of water which in time of fresh-

et or melting of snows descended from the
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mountains and inundate the country, and the

moisture of wet, spongy, springy, or boggy
ground. See Lessard v. Stram, 62 Wis. 114,

22 N. W. 284, 51 Am. Rep. 715 ; Macomher v.

Godfrey, 108 Mass. 221, 11 Am. Rep. 349;
Barkley v. Wilcox, 86 N. Y. 147, 40 Am. Rep.
519.

Waters that over-flow and continue in a
general course back Into the regular water
course from which they started, or into an-

other water course, do not become surface

waters. JeflEerson v. Hicks, 23 Okl. 684, 102

Pac. 79, 24 L. R. A. (N. S.) 214.

Where water, whether coming from springs

or rains or melting snows, has flowed over

lands of the complainant, in a well-deflned

channel, for a period of time so long that

the memory of men runneth hot to the con-

trary, to and upon lands of an adjoining pro-

prietor, the court will, by its mandatory in-

junction, require such adjoining proprietor

to remove any obstruction placed upon his

•lands to prevent such water from flowing to

and over his lands ; Schnltzius v. Bailey, 48

N. J. Bq. 409, 22 Atl. 732. The natural flow-

age of water from an upper estate to a low-
er one is a servitude which the owner of the

latter must bear, though the flowage be not

in a natural water course with well-deflned

banks ; Lieidleln v. Meyer, 95 Mich. 586, 55 N.
W. 367 ; Chicago, R. I. & P. Ry. Co. v. Groves,

2b Okl. 101, 93 Pac. 755, 22 L. R. A. (N. S.)

802.

Overflow from a river in time of high wa-
ter Is surface water ; Jean v. Pennsylvania

Co., 9 Ind. App. 56, 36 N. E. 159; but the su-

perabundant waters of a river at times of

ordinary floods, spreading beyond its banks,

but forming one body and flowing within

their accustomed boundaries in such floods,

are not surface waters which a riparian own-
er may turn ofC as he will ; Cairo, V. & C.

R. Co. V. Brevoort, 62 Fed. 129, 25 L. R. A.

527. In agricultural land the natural flow of

water from lands of a higher upon those of

a lower level cannot be made the subject of

an action of damages ; but a different rule

applies in towns and cities; Bentz v. Arm-
strong, 8 W. & S. (Pa.) 40, 42 Am. Dec. 265

;

McMahon v. Thornton, 5 Super. Ct. Pa. 495.

The owner of the dominant estate is not
liable for the hastening of the surface water
therefrom, although, it results in the wearing
of ditches in the servient estate ; Pohlman v.

R. Co., 131 la. 89, 107 N. W. 1025, 6 L. R. A.

(N. S.) 146; he may increase the volume and
accelerate the flow without incurring liabili-

ty for damages to owners, of lower land ; Ma-
son V. Com'rs Fulton Co., 80 Ohio 151, 88 N.

B. 401, 24 U R, A. (N. S.) 903, 131 Am. St.

Rep. 689. If the owner of the lower property

could in the exercise of ordinary care, pro-

tect it, he cannot recover damage for injury

by surface waters ; L. & N. R. R. Co. v.

Moore, 31 Ky. L. Rep. 141, 101 S. W. 934, 10

L. R. A. (N. S.) 579. If the upper proprietor,

in the interest of good husbandry and with-

out negligence, collects surface water in a

ditch and allows it to flow in the natural

course of drainage to the lands of his neigh-

bors, he is not liable therefor ; Flesner v.

Stelnbruck, 89 Neb. 129, 130 N. W. 1040,

84 L. R. A. (N. S.) 1055. The owner of a

city property may protect it from surface

water flowing from adjacent land, even

to the extent of closing a drain which he

discovers to be injurious to his land, and
he incurs no liability to the owners of ad-

jacent lands by injury caused by the water

backing upon them; Iievy v. Nash, 87 Ark.

41, 112 S. W. 173, 20 L. R. A. (N. S.) 155.

Wihere a highway was being repaired and
culverts were closed through which surface

waters naturally drained and surface water
thereby accumulated in large quantities upon
the property of the dominant estate, the own-
ers thereof are liable for casting it in a body
on to the lower land ; Martin v. Schwertley,

155 la. 347, 136 N. W. 218, 40 L. R. A. (N. S.)

160.

See Subterranean Waters; Waters.

SURGEON. One who applies the princi-

ples of the healing art to external diseases or
injuries, or to internal injuries or malforma-
tions, requiring manual or Instrumental in-

tervention. One who practises surgery.

This definition is imperfect, it being impos-
sible to define the term surgeon or surgery.
The term surgery, or chirurgery, comes from
two Greek words signifying the hand and
work, meaning a manual procedure by means
of instruments, or otherwise, in the healing
of injuries and the cure of disease. The
practice of mediome, in contradistinction to

the practice of surgery, denotes the treat-

ment of disease by the administration of

drugs or other sanative substances. There
cannot be a complete separation between the
practice of medicine and surgery, as they are
developed by modern science, and understood
by the most learned in the two professions

;

the principles of both are the same through-
out, and no one is qualified to practise either
who does not properly understand the funda-
mental principles of both.

The general principles of law defining the
civil responsibilities of physicians and sur-

geons are the same as those that apply to
and govern the conduct of lawyers, ship-

builders, and other classes of men whose em-
ployment requires them to transact business
demanding special skill and knowledge;
Leighton v. Sargent, 27 N. H. 468, 59 Am.
Dec. 388 ; Whart. & Stille, Med. Jur. 750.

See Physician.

SURMISE. In Ecclesiastical Law. An al-

legation in a libel. Phill. Ecc. Law 1445.
Formerly^ where a defendant pleaded a local

custom it- was necessary for him to surmise,
that is to suggest, that such custom should
be certified to the court by the mouth of the
reporter. Without such a surmise the issue
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was to be tried by the country as other is-

sues of fact 1 Burr. 251.

SURNAME. A name which is added to the
Christian name. In modern times these have
become family names. They are called sur-

names, because originally they were written
Ofer the name in judicial writings and con-
tracts. See Name.

SURPLUS. That which is left from a fund
which has been appropriated for a particular

purpose; the remainder of a thing; the
overplus; the residue. See 18 Ves. 466.

It has an appropriate application to personal
property or money, but, when used In a will,

may include real estate; Byrnes v. Baer, 86
N. Y. 210. See Savings Banks; Rbsebve.
Whether a policy holder in a life insurance

company shall participate in the surplus rests

in the discretion 6f the officers as to what
amount shall be distributed and when ; Equi-
table Life Assur. Soc. v. Brown, 213 U. S. 25,

29 Sup. Ct. 404, 53 L. Ed. 682.

A policy which permits participation in

surplus earnings is (in the absence of wrong-
doing or mistake) entitled only to a distribu-

tion according to' the method adopted by the
company and not to his share of the entire

surplus; Greeff v. Life Assur. Soc, 160 N.
y. 19, 54 N. E. 712, 46 L. R. A. 288, 73 Am.
St. Rep. 659.

The fact that stockholders claim the sur-

plus of an insurance company, and the of-

ficers of the company do not actively deny
the claim, gives no ground for a receivership

at the suit of a policy holder claiming that
the surplus belongs to the policy holders;

Equitable Life Assur. Soc. v. Brown, 213 U.
S. 25, 29 Sup. Ct. 404, 53 L. Ed. 682. See
PKOriTS.

SURPLUSAGE. In Accounts. A greater
disbursement than the charges amount to.

A balance over. 1 Lew. 219.

In Pleading. Allegations of matter wholly
foreign and impertinent to the cause. All

matter beyond the circumstances necessary to

constitute the action is surplusage ; 5 East
275 ; Allaire v. Ouland, 2 Johns. Cas. (N. Y.)

52 ; Kottwitz v. Bagby, 16 Tex. 656. Gener-
ally, matter of surplusage will be rejected

and will not be allowed to vitiate the plead-
ing; Co. Litt. 303 6; 2 Saund. 306, n. 14;
Thomas v. Roosa, 7 Johns. (N. Y.) 462; Brown
V. Manter, 21 N. H. 535, 53 Am. Dec. 223;
as new and needless matter stated in an in-

nuendo ; Thomas v. Croswell, 7 Johns. (N. Y.)

272, 5 Am. Dec. 269 ; even if repugnant to

what precedes ; 10 East 142 ; but if it shQws
that the plaintiff has no cause of action, a de-

murrer will lie ; 2 East 451 ; 2 W. Bla. 842

;

Wilson V. Codman's Ex'r, 8 Cra. (U. S.) 193,

2 L. Ed. 408. Where the whole of an allega-

tion is immaterial to the plaintifE's right of

action, it may be struck out as surplusage

;

U. S. V. Burnham, 1 Mas. 57, Fed. Cas. No.

14,690. Matter laid under a videlicet, incon-

sistent with what precedes, may be rejected

as surplusage; Vail v. Lewis, 4 Johns. (N,

Y.) 450, 4 Am. Dec. 300 ; and when the un-

necessary matter is so connected with what
is material that it cannot be separated, the

whole matter may be included in the tra-

verse ; Dy.' 365 ; 2 Saund. 206 a, n. 21 ; and
the whole must be proved as laid; Adm'rs
of Conn V. Ex'rs of Gano, 1 Ohio 483, 13 Am.
Dec. 639; Steph. Plead. 422; but an aver-

ment, which is surplusage and can be strick-

en out without injury to the rest, will not

vitiate a pleading ; Hampshire Manufactur-
ers' Bank v.' Billings, 17 Pick. (Mass.) 87.

When words occur in a statute which can
be given no effect consistent with the plain

meaning of the statute they must be rejected

as surplusage ;' U. S. v, Jackson, 143 Fed. 783,

75 O. O. A. 41.

SURPRISE. In Equity Practice. The act

by which a party who is entering into a con-

tract is taken unawares, by which sudden
confusion or perplexity is created, which ren-

ders it proper that a court of equity should

relieve the party so surprised. 1 Story, Eq.

Jur. § 120, n.

The situation in which a party is placed

without any default of his own, which will

be injurious to his interests. Rawle v. Skip-

with, 8 Mart. N. S. (La.) 407.

Jeremy, Eq. Jur. 366, 383, note, seems to

think that the word surprise is a technical

expression, and nearly synonymous with

fraud. It Is sometimes used in this sense

when it is deemed presumptive of, or ap-

proaching to, fraud. 1 Fonbl. Eq. 123 ; 3 Ch.

Cas. 56, 74, 103, 114.

Surprise, as a ground for the granting of a

rehearing in equity, must be something unex-

pectedly arising under circumstances which
the party was not reasonably called upon to

anticipate and which ordinary foresight could

not guard against; Anderson Land & Stock

Co. V. McConnell, 171 Fed. 475.

In Law. The general rule is that when a
party or his counsel Is taken by surprise, In

a material point or circumstance which could

not have been anticipated, and when want
of skill, care, or attention cannot be justly

Irnputed, and injustice has been done, a new
trial should be granted; Hill, New Tri. 521.

Surprise may be good ground for a new trial

in criminal as in civil cases ; . 10 El L. & E.

105; but \n neither case is surprise arising

after verdict sufficient to warrant an applica-

tion to the discretion of the court ; 2 Parker
673. Nor will a new trial be granted where
the ground of the surprise is evidence which
was clearly within the issues presented by
the pleadings; Gulf, C. & S. F. R. Co. v.

Shearer, 1 Tex. Civ. App. 343, 21 S. W. 133

;

or unless one made application for a post-

ponement of the trial in order that he might
repair the injury aone him by the unexpected
testimony ; Overton \. State, 57 Ark. 60, 20

S. W. 590.
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It is not ground for a new trial that a de-

fendant was taken by surprise by the court's

calling the attention of the jury to a statute

relating to its legal obligation, though, had
it foreseen such action, it might have had
further evidence on the question of fact;

Chicago, M. & St. P. R. Co. v. Vdelker, 129
Fed. 522, 65 G. C. A. 226, 70 L. R. A. 264.

See New Teial; Pleading.

SURREBUTTER. In Pleading. Theplaln-
tifC's answer to the defendant's rebutter. It

is governed by the same rules as the replica-

tion. See 6 Com. Dig. 185 ; 7 id. 389.

SURREJOINDER. In Pleading. The plain-

tiff's answer to the defendant's rejoinder. It

is governed in every respect by the same
rules as the replication. Steph. PI. 77; 7

Com. Dig. 389. See Pleading.

SURRENDER. A yielding up of an estate

for life or years to him who has an imme-
diate estate in reversion or remainder, by
which the lesser estate is merged in the
greater by mutual agreement. Co. Litt. 337 6.

See Welcome v. Hess, 90 Cal. 507, 27 Pae.

369, 25 Am. St. Rep. 145.

The deed by which the surrender is made.
A surrender is of a nature directly oppos-

ite to a release; for, as the latter operates

by the greater estate descending upon the

less, the former is the falling of a less estate

into a greater, by deed. A surrender imme-
diately divests the estate of the surrenderor,

and vests it in the surrenderee, even without
the assent of the latter ; Shepp. Touchst. 300.

The technical and proper words of this con-

veyance are, surrender and yield up; but
any form of words by which the intention of

the parties are sufficiently manifested will

ojmrate as a surrender; 1 Term 441; Com.
Dig. Surrender (A).

The surrender may be express or impUed.
The latter is when an estate incompatible

with the existing estate is accepted, or the

lessee talies a new lease of the same lands;
Livingston v. Potts, 16 Johns. (N. Y.) 28; 1

B. & Aid. 50. See Beall v. White, 94 U. S.

389, 24 L. Ed. 173; Martin v. Steams, 52

la. 347, 3 N. W. 92 ; Landloed and Tenant.
To yield ; render up. Nolander v. Burns,

48 Minn. 13, 50 N. W. 1016.

SURRENDER OF A PREFERENCE. The
surrender by a preferred creditor, to the as-

signee in bankruptcy, of all that he has re-

ceived un^er such preference, as a necessary

step, under the bankrupt law, to obtaining a
dividend of the estate. In re Richter's Es-

tate, 1 Dill. 544, Fed. Gas. No. 11,803.

The word "as generally defined may denote

either compelled or voluntary action" ; Kep-

pel V. Bank, 197 U. S. 356, 25 Sup. Ct. 443,

49 L. Ed. 790. In Bankruptcy Act 1898, §

57g, providing that creditors must surrender

preferences before having claims allowed, "it

is unqualified and generic, and hence em-

braces both meanings ;" id.

SURRENDER OF CRIMINALS. The act

by which' the public authorities deliver a per-

son accused of a crime, and who is found in

their jurisdiction, to the authorities within

whose jurisdiction it is alleged the crime

has been committed. In England the crown
has the option of either surrendering or re-

fusing to surrender a British subject accused

of an extradition offence in a foreign coun-

try; [1896] 1 Q. B. 230. See Exteadition;

Pttgitive fkom Justice.

SURRENDER TO USES OF WILL. For-

merly a copyhold interest would not pass by

will unless it had been surrendered to the

use of the will. By 55 Geo. III. this is no

longer necessary; 1 Steph. Com. 639.

SURRENDEREE. One to whom a surren-

der has been made.

SURRENDEROR. One who makes a sur-

render ; as, when the tenant gives up the es-

tate and cancels his lease before the expira-

tion of the term. One who yields up a free-

hold estate for the purpose of conveying It.

SURROGATE (Lat. surrogatus, from ««6-

rogare, or surrogare, to substitute). In Eng-
lisli Law. A deputy or substitute of the
chancellor, bishop, ecclesiastical or admiralty
judge, appointed by him. He can grant li-

censes, hold courts, and adjudicate cases, to

the same extent and with the same author-

ity as his principal, provided his grant of

powers has been coextensive vrith those pos-

sessed by his principal. The office has arisen

by usage, but is sanctioned by canon 128,

and recognized by statute.

In American Law. A term used in some
states to denote the judge to whom jurisdic-

tion of the probate of wills, the grant of
administration and of guardianship is con-
fided. In some states he is called surrogate,
in others, judge of probate, register, judge of

the orphans' court, etc. He is ordinarily a
county officer, with a local jurisdiction lim-

ited to his county.

SURROGATE'S COURT. In the United
States, .a state tribunal, with siinilar jurisdic-

tion to the court of ordinary, court of pro-
l)ate, etc., relating to matters of probate, etc.

See 2 Kent 409.

SURVEY. The act by which the quantity
of a piece of land is ascertained; the paper
containing a statement of the courses, dis-

tances, and quantity of land is also called a
survey.

A survey made by authority of law, and
duly returned into the land office, is a matter
of record, and of equal dignity with the pat-
ent ; Steele's Heir's v. Taylor, 3 A. K. Marsh.
(Ky.) 226, 13 Am. Dec. 151. See Lunt v. Hol-
land, 14 Mass. 149 ; Kirby v. Levris, 39 Fed.
66; Harry v. Graham, 18 N. C. 76, 27 Am.
Dec. 226 ; and is not open to any collateral

attack in the courts
;

' Russell v. Land Grant
Co., 158 V. S. 253, 15 Sup: Ct. 827, 39 L. Ed.
971. Where a survey was made in good faith
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and has been unchallenged for ov?r fifteen

years, whatever doubts may exist as to its

correctness must be resolved in favor of the
title as patented ; U. S. v. Hancock, 133 U.
S. 193, 10 Sup. Ct. 264, 33 L. Ed. 601.
In construing maps of official surveys,

courts give effect to the meaning expressed
by their outlines, as well as by their lan-

guage; St Louis V. R. Co., 114 Mo. 13, 21
S. W. 202. The declarations of a dead survey-

or, when made on the ground, are competent
evidence as to boundaries ; so are his field

notes, if authenticated otherwise than by his

mere declarations ; Collins v. Clough, 222 Pa.

472, 71 Atl. 1077, 15 Ann. Cas. 871.

An ancient survey of a manor is admlssl-
We ervidence of its boundaries ; 62 J. P. 661.

By survey is also understood an examina-
tion; and in this sense it is constantly em-
ployed in insurance and In admiralty law.

SURVEY OF A VESSEL. A public docu-
ment looked to both by underwriters and
owners as affording the means of ascertain-

ing at the time and place the state and con-
dition of the ship and other property at haz-
ard.

SURVEYOR. See Deciaeations.

SOJRVEYOR OF THE PORT. A revenue
oflicer appointed for each of the principal
ports .of entry, whose duties chiefly concern
the importations at his port and the deter-

mination of their amount and valuation. U.
S. R. S. § 2627.

SURVIVAL OF ACTIONS. See Actio Pbe-
soNALis, etc.

SURVIVOR. The longesf liver of two or
more persons.

There is no presumption of survivorship
in the case of those who perish in a common
disaster; 8 H. L. C. 183; Young Women's
Christian Home v. French, 187 U. S. 401, 23
Sup. Ct. 184, 47 li. Ed. 233. Actual survivor-

ship being unascertainable, descent and dis-

tribution take the same course as if the

deaths had been simultaneous; id., v?here a
testator gave her property to her only son,

but "in the event of liiy becoming the sur-

vivor ... of my son," then to a chari-

table home. The mother and the son died

in a shipwreck. The will was construed to

giVe the property to the home, on the ground
that the intent was that it should take it i±

the son did not.

The primary meaning of survive is outlive.

Where a testator left the residue of Ms prop-

erty to trustees in trust to divide it equally

between such of the children of A & B "as

shall survive nie and shall live to attain the

age. of 21 years on their attaining Such an

age," it was held that children born during

the lifetime of the testator and who were liv-

ing at his death were alone entitled to share

;

Knight V. Knight, 14 0. L. R. 86, High Court

«f Austi-alia 1912.

Under an insurance policy, one who has a
prima facie right to the proceeds of the iwli-

ey necessarily wins ; 16 Harv. L. R. 369. In
some cases it is held if the insured cannot

alter the policy, the beneficiary's interest is

vested and his representative prevails ; if

the policy can be altered the representative

of the insured wins. U. S. Casualty Co. v.

Kacer, 169 Mo. 301, 69 S. W. 370, 58 L. R. A.

436, 92 Am. St. Rep. 641. The real question,

it is said, should he whether the condition

that the beneficiary should survive the in-

sured is in form precedent or subsequent. II

the former, his representative must prove ac-

tual survivorship; if the latter, he need not;

16 Harv. L. R. 368, citing Fuller v. Linzee,

135 Mass. 468; Cowman v. Rogers, 73 Md.
403, 21 Atl. 64, 10 Lr. R. A. 550.

See Death.
In cases of partnership, the surviving part-

ner is entitled to have all the effects of the

partnership, and is bound to pay all the debts

owing by the firm ; Gow, Partn. 157. He is,

however, bound to account for the surplus

to the representatives of his deceased part-

ners, agreeably to their respective rights.

See Pabtnership.
A surviving trustee is generally vested

with all the powers of all the trustees, and
the surviving administrator is authorized to

act for the estate as if he had been sole ad-

ministrator.

The right of survivorship among joint-ten-

ants has been abolished, except as to estates

held in trust in many states. For the stat-

utes, see Demb. Land Tit. 27. See Estates
OF Joint-Tenanct. In Connecticut it niever

existed; 1 Svrtft, Dig. 102; Washb. R. P.;

nor has it ever been recognized in Ohio, Kan-
sas, Nebraska, or Idaho; Demb. Land Tit.

198. As to survivorship among legatees, see

1 Turn. & R. 413 ; 3 Russ. 217.

SUS' PER COLL'. In English Law. In

the English practice, a calendar is made out

of attainted criminals, and the judge signs

the calendar with their separate judgments
in the margin. In the case of a capital fel-

ony it is written opposite the prisoner's

name, "let him be hanged by the neck,"

which. When" the proceedings were in Latin,

was "suspendatur per coUum," or, in the ab-

breviated form, "sus' per coll'." 4 Bla. Com.
403.

SUSPENSE. When a rent, profit d, pretir

dre, and the Uke, are, in consequence of the

unity of possession of the rent, eta, Of the

land out of which they issue, not in esse

for a time, they are said to be in suspense,

tunc dormiunt; but they may be revived or

awakened. Co. Litt. 313 a.

SUSPENSION. A temporary stop of a

light, of a law, and the Uke.

In times of war the right of habeas corpus

may be suspended by lawful authority.

The Stock Exchange' and many corpora-

tions provide for the suspension as well as
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expulsion of members under certain circum-
stances; State ex rel. v. Milwaukee Chamber
of Com., 47 Wis. 670, 3 N. W. 760 ; Leech v.

Harris, 2 Brews. (Pa.) 571.

See Expulsion ; Amotion ; Stock Ex-
change.

Suspension of a right in an estate is a

partial extinguishment, or an extinguishment
for a time. It differs from an extinguishment
in this: a suspended right may be revived;

one extinguished is absolutely dead; Bac.

Abr. Extinguishment (A).
The suspension of a statute for a limited

time operates so as to prevent its operation

for the tiEQe; but it has not the effect of a
repeal; Brown v. Barry, 3 Dall. (U. S.) 365,

1 L. Ed. 638. For plea in suspension, see

Plea ; Abatement. Pleas in suspension are

not specifically abolished in England by the

Judicature Acts, though Ord. xix. rule 13,

directs that no plea or defence shall be
pleaded in abatement. Moz. & W.

In Ecclesiastical Law. An ecclesiastical

censure, by which a spiritual person is ei-

ther interdicted the exercise of his ecclesias-

tical function or hindered from receiving the
profits of his benefice.. It may be partial or

total; for a limited time, or forever, when.it
is called deprivation or amotion. AylifEe,

Parerg. 501.

SUSPENSION OF A RIGHT., The act by
which a party is deprived of the exercise of
his right for a time.

When a right is suspended by operation of.

law, the right is revived the moment the bar
is removed ; but when the right is suspended
by the act of the party, it is gone forever.

See 1 Eolle, Abr. Extinguishment (L, M).

SUSPENSION OF ARIMS. An agreement
between belligerents, made for a short time
or for a particular place, to cease hostilities

between them. See Aemistice ; Teuce.

SUSPENSION, PLEAS IN. See Pleas;
Suspension.

SUSPENSIVE CONDITION. One which
prevents a contract from going into operation
until it has been fulfilled.

SUSPENSORY CONDITIONS. Conditions
precedent in a contract which merely suspend
the operation of a promise till they are ful-
filled. They differ from those conditions
precedent the non-fulfilment of which works
a breach of the contract. Tiff. Sales 153.
See New Orleans v. R. Co., 171 U. S. 312, 18
Sup. Ct. 875, 43 L. Ed. 178.

SUSPICION. The act of suspecting, or
the state of being suspected; imagination,
generally of something ill ; distrust; mistrust,
doubt. McCalla v. State, 66 Ga. 348.

SUTLER. One whose employment is to
sell provisions and liquor to a camp.
By the articles of war no sutler is permit-

ted to sell any kind of liquor or victuals, or
to keep his House or shop open for the en-
tertainment of soldiers, after bine at night.

'r before the beating of the reveille, or upon
Sundays during divine service or sermon, on
penalty of being dismissed all future sutling

;

all sutlers are subject to orders according to

the rules and discipline of war.

SUUS H/ERES. See H^BES.

SUZERAIN (Norman Fr. suss, under, and
re or rey, king). A lord who possesses a fief

whence other fiefs issue. A tenant in capite

or immediately under the king. Note 77 of

Butler & Hargrave's notes; Co. Litt. 1. 3.

In International Law. The word has no
clear or precise signification. It has been
extended to the Mussulman world, and to

the control of European Powers through
their colonies over imperfectly civilized peo-

ple; 12 L. Quart. Rev. 223; [1896] P. 122.

In modern times suzerainty is used as de-'

scriptive of relations, ill-defined and vague,
which exist between powerful and dependent
states ; its very indefinlteness being its rec-

ommendation. Encycl. Br.

It is said that suzerainty is title without
corresponding power; protectorate is power
without corresponding title. Freund, Pol. Sci.

Quart. (1899) p.- 28.

While protecting and protected states tend
to draw nearer, the reverse is true of suzer-

ain and vassal states; a protectorate is gen-
erally the preliminary to incorporation; su-

zerainty, to separation. Encycl. Br.
By the Treaty of Paris (1856) Turkey was

recognized as having suzerainty over certain
Danubian principalities. The term was used
in the Convention of 1881 between the Brit-

ish government and the South African Re-
public ; but it was omitted in the Convention
of 1884. Hershey, Int. L. 106.- Crete was
recognized by the Powers in 1899 as auton-
omous, under the suzerainty of the Sultan.
Id.

SWANIMOTE. See Couet of Swanimote.

SWEAR. To take an oath administered
by some officer duly empowered.
One may swear who is not duly sworn;

and in such case the oath is not administer-
ed, but self-imposed, and the Swearer incurs
no legal liability thereabout ; U. S. v. Mc-
Conaughy, 88 Fed. 168. See Jubt; Oath.
To use such profane language as is for-

bidden by law. This is generally punished
by statutory provisions in the several states.

See Gaines v. State, 7 Lea (Tenn.) 410, 40
Am. Rep. 64; State v. Chrisp. 85 N. C. 528,

39 Am. Rep. 713. See Blasphemt.

SWEDEN. A limited monarchy, the con-

stitution resting primarily on the law of

June 6, 1809. The king is Irresjwnslble

;

the executive power is vested in him alone;
all his resolutions, however, must be tak-

en in the presence of his cabinet. The
cabinet councillors are appointed by him
and are responsible to the parliament (Riks-

dag). They are eleven in number, one be-

ing prime minister, two consultative minis-
ters, and the others heads of departments.
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They must be of Swedish birth and ad»
berents of the Lutheran confession. The
king has the right of initiative in the
Riksdag and of absolute veto and has in

certain administrative and administration

matters a special legislative right.

The Riksdag consists of two chambers.
The members of the flrst are elected by the

representative bodies of the Lan and by the

municipal councils of some of the rural

tovi'ns. They are 150 in number and are dis:

tributed among the constituencies according

to population on a ten years revision. The
members of the second chamber number 230,

of which 150 are elected from the rural con-

stituencies and 80 from the towns.

The supreme court has a membership of

18 judges and passes sentence in the name
of the king, who is nominally the highest

judicial authority. There are 119 rural ju-

dicial districts, which may be divided into

judicial divisions, in each of which is a court

consisting of a judge and 12 unpaid asses-

sors elected by the people. Seven form a
quorum. If unanimously of a different opin-

ion from the judge, they can outvote him.

There are three higher courts between these

and the supreme court.

The dissolution of the union between
Sweden and Norway was approved by the

Riksdag of Sweden on October 19, 1905.

SWEEPSTAKES. The sum of the stakes

for which the subscribers agree to pay for

each horse nominated. Stone v. Clay, 61
Fed. 889, 10 C. O. A. 147. A free handicap
sweepstake is not a stake race; id. See
Hobsb-Race.

SWINDLER. A cheat; one guilty of de-

frauding divers persons. 1 Term 748.

Swindling is usually applied to a transac-

tion where the guilty party procures the de-

livery to him, under a pretended contract,

of the personal property of another, with the

felonious design of appropriating it to his

own use ; .2 Russ. Cr. 130 ; Stevenson v. Hay-
den, 2 Mass. 406 ; as where a purchaser ten-

dered a twenty-dollar gold-piece in payment
for goods, supposing it was a silver dollar

and the seller knowing his mistake returned
him change for a dollar, the ofCence was held

to be swindling ; Jones v. Methvin, 97 Ga.
449, 25 S. E. 318.

The terms cheat and svsdndler are not ac-

tionable unless spoken of the plaintiff in re-

lation to his business; Odg. Lib. & SI. 61

;

Odiorne v. Bacon, 6 Cush. (Mass.) 185; Herr
V. Bamberg, 10 How. Pr. (N. Y.) 128. The
words "you are living by imposture," spoken

of a person with the intention of imputing
that he is a swindler, are not actionable

per se; 8 0. B. 142. See Libel.

SWITZERLAND. A republic of Europe. It

is a confederation of 22 cantons, which are

sovereign states, except so far as they have

given up their rights to the federal govern-

ment. The legislative and executive func-

tions are vested in a federal assembly of two
chambers, a state council of forty-four mem-
bers chosen by the cantons, two for each,

and the national council of one hundred and
sixty-seven deputies chosen by representation

on ,the basis of population for three years.

It meets at Bern. The chief executive au-

thority is deputed to a federal council of sev-

en members chosen by the federal assembly.

The president and vice-president of the fed-

eral council, who are elected for the term of

one year, are the first magistrates of the re-

public.

The Bundesgericht consists (since 1904) of

nineteen full members and nine substitutes

elected for six years by the federal assembly

;

every two years the federal parliament elects

the president and vice-president of the fed-

eral tribunal ; it adjudicates in the last in-

stance all points in dispute between the fed-

eral governments and the individual cantons,

and is a high court of appeal. It is divided

into a civil and criminal court.

SWORN BROTHERS. In Old English

Law. Persons who, by mutual oaths, cove-

nanted to share in each other's fortunes.

SWORN CLERKS IN CHANCERY. Offi-

cers who had charge of records, and perform-

ed other duties in connection with the court

of chancery. Abolished in 1842.

SYBANDSOM. A Saxon form of greeting,

meaning peace and safety. T. L.

SYLLABUS. An abstract; a head note.

The brief statement of the point or points de-

cided, prefixed to the printed report of a

case. The head note of a reported case Is a

thing upon which much skill and thought Is

required to express in clear, concise language

the principle of law to be deduced, or the de-

cision to which it is prefixed, or the facts and
circumstances which bring the case in hand
within the same principle or rule of law or

of practice. 17 C. B. 459.

Unless the headnote is given special force

by statute or rule of court, the opinion is to

be looked to for the original and authentic

grounds of the decision; Burbank v. Ernst,

232 U. S. 162, 34 Sup. Ct 299, 58 L. Ed. —

.

If made under a statute, the opinion may be

examined to ascertain the scope of the deci-

sion ; Ohio Tax Cases, 232 U. S. 576, 34 Sup.

Ct 37^, 58 L. Ed. . It should be used

only as a guide to the decision, even if pre-

pared by the court itself; Brief Making, by

LUe and others, Cooley's Ed. 116.

The duty of framing the syllabus of its

opinions cannot be imposed upon a court ex-

cept by constitutional provision; Ex parte

Griffiths, 118 Ind. 83, 20 N. B. 513, 3 L. R. A.

398, 10 Am. St. Rep. 107.

In West Virginia it is the law of the case,

whatever may be the reasoning of the opinion

of the court; Kuhn v. Coal Co., 215 U. S.

356, 30 Sup. Ct. 140, 54 L. Ed. 228.

A collection. The word, in the sense of a

catalogue or list, is used of a collection of
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eighty condemned propositions addressed by
Pope Pius IX to all the Catholic episcopate,

December 8, 1864. It gave rise to the most
violent polemics; the Ultramontane party

was loud in its praise, while the liberals

treated it as a declaration of war by the

church on modern society and civilization.

Encycl. Br.

See Coptbiqht; Infringement; Paba-
GBAPH.

SYLVA C/EDUA. In Ecclesrastical Law.

Wood of any kind which was kept on pur-

pose to be cut, and which being cut grew
again from the stem or root. 4 Reeve, Hist.

Eng. L. 90.

SYMBOLIC DELIVERY. The delivery of

some thing as a representation or sign of the

delivery of some other.

Where an actual delivery of goods cannot

be made, a symbolical delivery of some par-

ticular thing, as standing for the whole, will

vest the property equally with an actual de-

livery; Gibson v. Stevens, 8 How. (U. S.) 399,

12 L. Ed. 1123 ; Atwell v. Miller, 6 Md. 10,

61 Am. Dec. 294 ; Vining y. Gilbreth, 39 Me.

496 ; Packard v. Dunsmore, 11 Gush. (Mass.)

282.

In 2 Poll. & Maitl. 84, symbolic delivery In the

ancient German conveyance is thus described; The
essence ot the transaction may be that one man
shall quit, and another shall take, possession of the

land, but this must be done in formal fashion and
before witnesses. The number and complexities of

the scenes may vary in different times and tribes.

All the symbols and ceremonies are not the same In

any one age or district. The two men, each with
his witnesses, appear upon the land, a knife is pro-

duced, a sod of turf is cut, the twig ot a tree is

broken off, and the turf and twig are handed to the

donee, and thus the land passes from hand to hand.

The knife may also be delivered and retained by
the donee. Perhaps Its point would be broken off

or its blade twisted, that it may differ from other

knives. But, before this, the donor has taken from
his hand the war glove which would protect it in

battle and the donee as.^umes it; his hand -is vest-

ed or invested ; It Is the vestita manus that will

fight in defense of this land ; with it he grasps the

turf and twig. All the talk about investiture and
being vested with land goes back, it is said, to this

ceremony. Then the donor must solemnly forsake
the land. Perhaps he is expected to leap over the
encircling hedge ; or some renunciatory gesture
with his fingers (curvatis digitis) is demanded of

him. Maybe he will have to pass over to the donee
the mysterious rod or festucdj which has great con-
tractual efficacy. In time som'e of these ceremonies
could be transacted away, from the land. It is not
always convenient for the parties to visit the land,
particularly when one of them is a dead saint. The
reliquary that contains him may be taken to the
field, or the field must come to the saint. The turf
and twig can be brought with it and placed with the
knife upon the shrine. The twig planted in a con-
vent garden or a sod from a churchyard will do, or
a knife, without any sod, or a glov?, or indeed any
small thing that lies liandy, for the symbolical sig-
nificance of those articles is becoming obscure, and
the thing deposited is now thought of as a gauge
or wed ivadium)^ by which the donor can be con-
strained to deliver possession of the land.

SYMBOLIUM ANIIuyE. See Soul Scot.

SYNALLAGMATIC CONTRACT. In Civil

Law. A contract by which each of the con-

tracting parties binds himself to the other;

such are the contracts of sale, hiring, etc.

Pothier, Obi. 9.

SYNDIC. In French Law. The assignee

of a bankrupt. So in Louisiana.

One who is chosen to conduct the affairs

and attend to the concerns of a body corpo-

rate or community. .In this sense the word

corresponds to director or manager. Rodman
Notes to Code de Com. p. 351 ; La. Civ. Code,

art. 429 ; Dalloz, Diet. Syndic.

SYNDICATE. A university committee. A
combination of persons or firms united for

the purpose of enterprises too large for indi-

viduals to undertake; or a group of finan-

ciers who buy up the shares of a company in

order to sell them at a profit by creating a

scarcity. Moz. & W.
An association of individuals, formed for

the purpose of conducting and carrying out

some particular business transaction, ordi-

narily of a financial character, in which the

members are mutually interested. Hamble-
ton V. Rhind, 84 Md. 456, 36 Atl. 597, 40 L.

R. A. 216. It is said to be, as respects the

persons composing it, a partnership. Id.

But this is rather too broadly expressed. It

would seem rather a joint adventure, which

see.

See 40 L. R. A. (Md.) 216; Peomoters.

SYNDIC US (Gr. crini, with, di'/o?, cause).

One chosen by a university, municipality,

etc., to defend its cause. Calv. Lex. See

Syndic.

SYNGRAPH (Gr. aim, with, yp&ipa, to write).

A deed, bond, or other instrument of writing,

under the hand and seal of all the parties.

It was so called because the parties torote

togetJier.

Formerly such writings were attested by
the subscription and crosses of the witness-

es; afterwards, to prevent frauds and con-

cealments, they made deeds of mutual cove-

nant in a script and rescript, or in a part

and counterpart, and in the middle between
the two copies they wrote the word syngraph-

us in large letters, which, being cut through

the parchment and one being delivered to

each party, on being afterwards put together

proved their authenticity.

Deeds thus made were denominated syn-

graphs by the canonists, and by the common-
lawyers chirographs. 2 Bla. Com. 296.

SYNOD. An ecclesiastical assembly, which
may be general, national, provincial, or dio-

cesan.

SYNODALES TESTES. See Sidesmen.

SYSTEMATIZED DELUSION. One based

on a false premise, pursued by a logical pro

cess of reasoning to an insane conclusion

;

there being one central delusion around which

other aberrations of the mind converge ; Tay-
lor V. McClintock, 87 Ark. 243, 112 S. W. 405.

See Insanity.
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T
T. Every person convicted of felony short

of murder, and admitted to benefit of clergy,

was at one time marked vyltli this letter up-
on the brawn of the thumb. Abolished by
7 & 8 Geo. IV. Whart. Diet.

TABELLA (Lat). In Civil Law. A small

table on which votes were often written. Cic-

ero, in Hull. 2. 2. Three tables were given to

the judges, one with the letter A for AbsO'
lutio, one with C for Condemnatio, and one

with N. L. for Non Liquet, not proven. Cal-

vinus, Lex.

TABELLIO. In Roman Law. An officer

among the Romans, who reduced to writing,

and into proper form, agreements, contracts,

wills, and other instruments, and witnessed
their execution.

The term tabelllo is derived from the Latin

taiula, seu tabella, which, in this sense, sig-

nified those tables or plates covered with wax
which were then used instead of paper.' 8
TouUier, n. 53.

TaielUones differed from notaries in many
respects: they had judicial jurisdiction in

some cases, and from their judgments there

were no appeals. Notaries were then the

clerks or aiders of the tatielUones ; they re-

ceived the agreements of the parties, which
they reduced to short notes; and these con-

tracts were not binding until they were writ-

ten in extenso, which was done by the taiel-

Hones. Jacob, Law Diet. TabelUon.

TABLE. A synopsis in which many partic-

ulars are brought together in a general view.

See XiiEB Tables. As to the Law of the

Twelve Tables, see Code.

TABLE-RENTS. Bents paid to bishops

and other ecclesiastics, appropriated to their

table or housekeeping. Jacob.

TABLEAU OF DISTRIBUTION. In Lou-

isiana. A list of creditors of an insolvent

estate, stating what each is entitled to. Tay-

lor V. Hollander, 4 Mart. N. S. (La.) 535.

TABULA IN NAUFRAGIO (Lat. a plank in

a wreck). A figurative term used to denote

the power of a third mortgagee, who, having

obtained his mortgage without any knowl-

edge of a second mortgage, may acquire the

first incumbrance, arid squeeze out an<^ have

satiafaction before the second. 2 Ves. Ch.

5T3. *'It may be fairly said that the doctrine

survives only in the unjust and much-criticis-

ed English rule of tacking" ; Ames, Lect. Leg.

Hist. 269. See Tacking; Puechasbr for

Value without Notice.' The use of the ex-

pression is attributed to Sir Matthew Hale

;

see 2 P. Wms. 491.

TABUL/E. In Civil Law. Contracts and

written instruments of all kinds, especially

wills. So called because ori^nally wntten

on tablets and with wax. Calvirius.

TAC. A kind of customary payment by a

tenant. Blount, Ten. 155.

TAC FREE. Free from payments, etc.;

e. g. "tac free de omnibus provriis porcis suia

infra metas de C," i. e. paying nothing for

his hogs running within that Umit. Jacob.

TACIT. That which, although not express-

ed, IS understood fr6m the nature of the

thing or from the provision of the law; im-

plied.

TACIT LAW. A law which derives its au-

thority from the common consent of the peo-

ple without any legislative enactment. 1

Bouvier, Inst. 120.

TACKING. In Engllsli Law. The union

of securities given at different times, so as to

prevent any intermediate purchaser's claim-

ing title to redeem or otherwise discharge one
lien which Is prior, without redeeming or dis-

charging other liens also which are subse-

quent, to his own title. Jeremy, Eq. Jur. 188;

1 Story, Eq. Jur. § 412.

It is an established doctrine in the English

chancery that a bona fide purchaser without

any notice of a defect in his title at the time

of the purchase may lawfully buy any mort-

gage, or incumbrance, and if he can defend

by those at law his adversary shall have no

help In equity to set those incumbrances
aside, for equity will not disarm such a pur-

chaser. And as mortgagees are considered

in equity as purchasers pro tanto, the same
doctrine has extended to them, and a mortga:-

gee who has advanced his money without no-

tice of any prior incumbrance may, by getting

an assignment of a statute, judgment, or re-

cognizance, protect himself from any incum-

brance subsequent to such statute, judgment,

or recognizance, though prior to his mortgage;

that is, he will be allowed to tach or unite

his mortgage to such old security, and will

by that means be entitled to recover all mon-

eys for which such security was given, to-

gether with the money due on his mortgage,

before the prior mortgagees are entitled to

recover anything; 2 Cruise, Dig. t. 15, c. 5,

s. 27; 1 Vern. 188. The source and origin of

the English doctrine is the case of Marsh v.

Lee, 2 Ventr. 337; 1 Ch. Cas. 162; 1 Wh. &
T. L. C. Eq. 611, notes. This case and the

doctrine founded upon it has been the sub-

ject of severe criticism; Langd. Eq. PI. 191.

Lord Ch. J. Holt is said to have been one of

the first to benefit by the right of tacking;

see Holt v. Mill, 2 Vern. 279.

Tacking was abolished by sec. 7 of the

Vendor and Purchaser Act, Stat. 37 &38 Vict.

c. 78, but that section is repealed by sec. 129

of the Land Title and Transfer Act of 38

& 39 Vict. c. 87; Moz. & W. See 1 Pingr.

Mortg. § 477,

In England a mortgagee who holds several

distinct inortgages under the same mortgagor,
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redeemable, not by express contract, but only

by virtue of the equity of redemption, may,
within certain limits and against certain per-

sons, consolidate them, that is, treat them
as one, and decline to be redeemed as to any,

unless he is redeemed as to all ; 6 App. Cas.

698. See Brett's L. Cas. Mod. Eq. 216. It is

there termed consolidation of mortgages, and
the principle is laid down that the courts

lean against any extension of the doctrine;

6 App. Cas. 698, which is cited as the lead-

ing case, and as practically overruling L. R.

4 Eq. 537, which was overruled in 14 Ch. D.
699.

The high-water mark of the doctrine is said

to be represented by Vint v. Padget, where it

was held that if mortgages of difflerent lands

to secure different debts are made to, or come
into the hands of, the same person, the mort-
gagee cannot redeem either without redeem-
ing both, or he may enforce the payment of

the amount of both debts out of the land cov-

ered by either; and this is true though he
bought the mortgages with notice of an out-

standing second mortgage; 2 De G. & J. 611.

This case is said to have been dted'but not

approved in [1896] App. Cas. 187, affirming

[1895] 1 Ch. 51, which affirmed [1894] 2 Ch.

328, where it was held that when the owner
of different properties mortgages them to dif-

ferent persons, and the mortgages afterward
become united under one title, the holder of

the mortgages has a right to refuse to be re-

deemed as to one without payment of all, not

only as against the mortgagor, but also as

against a person in whom the equities of,re-

deinption of all. the properties have been vest-

ed by one deed, whether from the mortgagor
or mesne assignee, although the assignment
is made before the mortgages become united

in title.

In American Law. This doctrine is incon-

sistent with the laws of the several states,

which require .the recording of mortgages;
and does not exist to any extent ; Peabody v.

Patten, 2 Pick. (Mass.) 517; Brayee v. Bank,
14 Ohio 318; Anderson v. Neff, 11 S. & R.

(Pa.) 208; Dyer v. Graves, 37 Vt 375; Par-
kist V. Alexander, 1 Johns, ch. (N. Y.) 399;
Bisph. Eq. § 159. A rule apparently anal-
ogous may, however, be found in those cases
where a mortgage is given to secure future
advances, and where the mortgagee is allow-
ed to recover sums subsequently advanced, as
against a mesne mortgage ; Bisph. Eq. § 159,

where the cases are collected; but the future
advances to be protected must be without no-

tice of the intervening incumbrance; id.;

Shirras v. Caig, 7 Cra. (U. S.) 45, 3 L. Ed.
260; unless the advances are made under a
binding agreement; Crane v. Deming, 7
Conn. 387; Appeal of Moroney, 24 Pa. 372;
Farnum v. Burnett, 21 N. J. Eq. 87 ; and the
recording of the latter is a sufficient notice

;

Spader v. Lawler, 17 Ohio 371, 49 Am. Dec.

461; Shirras v. Caig, 7 Cra: (U. S.) 45.

Though, for the reasons stated, the sub-
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ject of tacking as to mortgages or liens is not

a very practical one in this country, the term

is used in a number of other connections, as

of possessions, disabilities, or items in ac-

counts or other dealings. In these several

cases the purpose of the proposed tacking is

to avoid the bar of a statute of limitations.

Taekmg Successive Possessions. On the

issue of adverse possession, the various hold-

ings of the different claimants in the chain

of title may be added together; Frost v.

Courtis, 172 Mass. 401, 52 N. E. 515 ; Lantry

V. Wolff, 49 Neb. 374, 68 N. W. 494; and so

may successive possessions of different ten-

ants in common; Woodruff v. Koysden, 105

Tenn. 491, 58 S. W. 1066, 80 Am. St. 905;

or that of father-in-law followed by son-in-

law; St. Louis V. Keitley, 29 Mo. 593, note.

The possessions may be tacked: Of grantor

and grantee; Harris v. McGovern, 99 U. S.

161, 25 L. Ed. 317; (but not if the grantor.have
no color of title; Morrison v. Craven, 120 N.

C. 327, 26 S. B. 940) ; of decedent and his

heirs and representatives; Wickes v. Wickes,

98 Md. 307, 56 Atl. 1017; Brucke v. Hubbard,
74 S. C. 144, 54 S. E. 249; the possession of
the tenant of premises which were occupied

under adverse possession and which he after-

wards purchased, and that of a tenant who
had been in possession prior to and during
his occupancy and who attorned to him and
paid him rent; Houston v. Finnigan (Tex.)

85 S. W. 470.

To permit of such tacking there must be
privity of estate; Zweibel v. Myers, 69 Neb.
294", 95 N. W. 597 ; Jarrett v. Stevens, 36 W.
Va. 445, 15 S. B. 177; they must be connect-

ed through the chain of title; Murray v. Pan-
najci, 67 N. J. Eq. 724, 57 Atl. 1132; John-
ston V. Case, 131 N. C. 491, 42 S. E. 957. To
constitute continuous adverse possession by
tacking that of successive owners, the privity

of estate may rest on a conveyance, parol
agreement or understanding ; Kepley v. Scul-

ly, 185 111. 52, 57 N. E. 187 ; by operation of
law, by descent, or voluntary or involuntary
transfers from one to another; Nelson v.

Trigg, 72 Tenn. (4 Lea) 701; but they must
be directly connected. Interrupted and dis-

continuous periods of possession cannot be
tacked together, so as to ripen into a title;

Clark V. White, 120 Ga. 957, 48 S. E. 357;
and where several persons enter upon land in

succession, the several possessions cannot be
tacked together so as to make a continuity of
possession under the law of adverse title, un-
less there is privity of estate, or the several

titles are connected'; Low v. SchaffeT, 24 Or.

239, 33 Pac. 678. The possession of the as-

signee of a dower terminates with the death
of the dowress and cannot be added to the

subsequent possession of her grantee to en-

able the latter to set up title by adverse pos-

session against the remainderman; Beaty v.

Clymer, 32 Tex. Civ. App. 322, 75 S. W. 540.

Under a statute providing that no estate in

lands other than leases for a yiear or less
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shall be granted except by operation of law
or deed in writing, successive possessions
may be tacked so as to make up a continuous
adverse possession barring recovery without
anything more than a parol sale and transfer
from one possessor to another; Illinois Steel

Co. V. Budzisz, 106 Wis. 499, 81 N. W. 1027,
82 N. W. 534, 48 L. R. A. 830, 80 Am. St.

Eep. 54. As against a mere intruder show-
ing no title, the possession of the ancestor of
a plaintiff in ejectment and that of the an-
cestor's tenants may be tacked together to
perfect a title by adverse possession; Beam v.

Gardner, 18 Pa. Super. Ct. 245, where plain-

tifC was purchasing the title of the heirs.

The grantee of mortgaged premises may add
to the time Of limitation in his favor that
which had run in favor of his grantors in

order to make up the aggregate period re-

quired to bar the action to foreclose; Paine
v. Dodds, 14 N. D. 189, 103 N. W. 931, 116
Am. St. 674.

Tackmg Disatilities. One disability can-

not be tacked to another to avoid the opera-

tion of the statute of limitations; Davis v.

Coblens, 174 U. S. 719, 19 Sup. Ct. 832, 43 L.

Ed. 1147; as coverture to infancy; Knippen-
berg V. Morris, 80 Ind. 540; Eager v. Com., 4
Mass. 182; Franklin v. Cunningham, 187 Mo.
184, 86 S. W. 79 ; Elcan v. Childress, 40 Tex.
Civ. App.'193, 89 S. W. 84; or infancy to cov-

erture; Caperton v. Gregory, 11 Grat. (Va.)

505; Lamberida v. Barnum (Tex.) 90 S. W.
698; or lunacy to infancy; Sharp v. Steph-

ens' Committee, 21 Ky. L. Rep. 687, 52 S. -W.
977.

Taoldng Items in Accounts for Services or

Goods Sold and Delivered. This will not be
permitted where such items are separated by
a material lapse of time. The accounts must
be practically continuous. Where payment is

claimed for personal service for two periods

separated by a break of some years, the for-

mer period, being barred, cannot be tacked

on to the latter as items in a mutual account

current, and there is no liability unless the

proof shows that at the beginning of the

second period there was an express contract

to pay for past as well as future services

;

Graham v. Stanton, 177 Mass. 321, 58 N. E.

1023; and where a married woman lived on
her own farm, which her husband operated

and supported the family, and she bought
goods prior to 1888 on open account, and the

husband purchaseij seed in 1894, and in the

interval barbed wire, giving notes, which
were paid, each of the latter purchases was
an independent transaction, which could not

be tacked to the old account, so as to take

that out of the statute of limitations; Moore
V. Blackman, 109 Wis. 528, 85 N. W. 429.

TAIL. See Estate Tail.

TAILAGE. See Tallage.

TAILLE (Fr.). The equivalent of the

English tallage—the typical direct tax in

France of the Middle Ages, as tonlieu was

the generic term for an indirect tax. See
Tallage.

TAINT. A conviction of felony, or, the
person so convicted. Cowell. See Attaint.

TAKE. A technical expression which sig-

nifies to be entitled to: as, a devisee will

take under the will.

To seize: as, to take and carry away, ei-

ther lawfully or unlawfully.
In an indictment for larceny, a charge that

defendant did feloniously take implies a tres-

pass ; State v. Friend, 47 Minn. 449, 50 N. W.
692. Under a statute making it an offence to

take up and use a horse without the consent
of the owner, the taking a horse bridled, sad-
dled, and hitched to a tree will not constitute

the offence; Cochran v. State, 36 Tex. Cr.

R. 115, 35 S. W. 968.

The word may be synonymous with arrest

;

Com. V. Hall, 9 Gray (Mass.) 267, 69 Am.
Dec. 285 ; but take and steal were held not
to be synonymous ; Stone v. Stevens, 12 Conn.
229, 30 Am. Dec. 611. It has been held
equivalent to require. King v. Kent's Heirs,
29 Ala. 542. A devisee takes under a will

only when the possession and control of the
devisor has ceased ; Jersey City v. Banking
Co., 41 N. J. L. 70.

Poison administered externally (poison

ivy) is not a taking of poison under a benefit

certificate ; Dent v. Mail Ass'n, 183 Fed. 840.

To retain money illegally collected at

Bremen from an immigrant within the ex-

cluded classes was held not a taking in the

United States; U. S. v. Nord Deutscher
Lloyd, 186 Fed. 391.

As to taking silk, see Silk.
In its usual signification the word taken

implies a transfer of dominion, possession, or

control. Id.

To choose: e. g. ad capiendas assisas, to

choose a jury.

To obtain: e. g. to take a verdict in court,

to get a verdict.
*

TAKE UP. An indorser or acceptor is said

to take up, or retire, a bill when he discharg-

es his liability upon -it. In such a case, the

indorser would hold the Instrument with all

his remedies intact ; while the acceptor would
extinguish all the remedies on it. One who
accepts a lease is also said to take it up.

TAKING. The act of laying hold upon an
article, with or without removing the same.
See Larceny; Robbery.

It implies a transfer of possession, domin-
ion, or control. A thing is not taken unless

such a change of status is effected. In tres-

pass, trover, or replevin the taking is not ac-

complished until the goods are within the

power or control of the defendant. See Con-
version; Trespass; Trover; Replevin;
Eminent Domaik^

TALE. In English Law. The ancient

name of the declaration or count. 3 Bla.

Com. 293.
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TALES (Lat. talis, such, like). A number
of jurors added to a deficient panel sufficient

to supply the deficiency. Nesbit v. People, 19
Colo. 441, 36 Pac. 221. See Shields v. Bank,
3 Hun (N. T.) 477, 479.

A list of such jurymen as were of the tales,

kept In the king's bench office in England.

TALES DE CIRCUMSTANTIBUS (Lat. a
Uke number of the bystanders). A sufficient

number of jurors selected from the bystand-
ers to supply a deficiency in the panel.
The order of the judge for taking such by-

standers as jurors.

Whenever from any cause the panel of
jurors is insufficient, the judge may issue the
above order, and the officer immediately exe-
cutes it; see Lee v. Evaul, 1 N. J. L. 283;
Fuller V. State, 1 Blackf. (Ind.) 65. See
Jtjby.

TALESM EN. See preceding title.

TALITER PROCESSUM EST. "So it has
proceeded ;" words formerly used in pleading,
by which a defendant, in justifying his con-
duct by the process of an inferior court, al-

leged the proceedings in such Inferior court.

Steph. PI. 5th ed. p. 869.

TALKING MACHINES. Where records
were made by taking a matrix from the com-
mercial records of a manufacturer of talking
machines, making copies of them and selling
them at about half price, it was held that,

aside from any question of infringement of
trade mark or imitation of label or deception
of the public, the manufacturers of the origi-

nal records were entitled to an injunction;

Fonotipia, Limited, v. Bradley, 171 Fed. 951.

TALLAGE, or TALLIAGE (Fr. tailler, to
cut). In English Law. A term used to de-

note subsidies, taxes, customs, and, indeed,

any imposition whatever by the government
for the purpose of raising a revenue. Bacon,
Abr. Smuggling, etc. (B); Fort De Laud. 26;
Madd. Exch. c. 17 ; Co. 2d Inst. 531.

A tax upon cities, townships and boroughs
granted to the king as a part of the royal

revenue. 2 Steph. Com. 622.

The king could permit his boroughs to tal-

lage themselves. The great men of London
purchased charters exempting them from tal-

lages, and the whole weight of the burden
was thrown on the smaller folk. "Not just

once, twice, thrice, or four times have the
mayor and aldermen set tallages upon us
without special command of the king or the

assent and consent of the whole community

;

they have spared the rich and distrained the

poor to the disherison of the king and the de-

struction of his City"; 1 Poll. & Maitl. 647.

It was arbitrarily exacted, without the con-

sent of parliament, until the light was sur-

rendered by Edward I ; Taswell-Langmead,

Const Hist 122.

TALLAGIUM (perhaps from Fr. taille, cut

off). A term including all taxes. Co. 2d
Inst. 532 ; Stat, de tal. non concedendo, temp.

Edw. I.; Stow, Annals 445 ; 1 Sharsw. Bla.

Com. 311*. Chaucer has talaigiers for "tax-

gatherers."

TALLY (Ft. tailler; It tagUare, i. e. scin-

dere, to cut off). A stick cut into two parts

on each whereof is marked, with notches or

otherwise, what is due between debtor and
creditor. Hence the tallier of the exchequer

is now called the teller. Lex. Oonstit 205;

Cowell. One party must have one part, and
the other the other, and they must match.

Tallies in the exchequer were aoollshed by
23 Geo. III. c. 82, and were ordered to be de-

stroyed in 1834. They were thereupon used

in such quantities to heat the stoves in the

house of lords that it is supposed they were
the cause of the fire which destroyed both

houses of parliament
By the custom of London, sealed tallica

were effectual as a deed. Liber Albus 191a.

They are admissible by the French and Ital-

ian Codes as evidence between traders. .
It

is said that they were negotiable. See Penny
Encycl. ; Hall, Antiq. of Exch. 118.

TALMUD. A work which embodies the civ-

il and canonical law of the Jewish people.

TAME. Domesticated; reclaimed from a
natural state of wUdness. See Animal.

TANGIBLE PROPERTY. That which may
be felt or touched: it must necessarily be
corporeal, but it may be real or personal.

See Tax ; Situs; Movables.

TANISTRY (a thanis). In Irish Law. A
species of tenure founded on immemorial us-

age, by which lands, etc., descended, seniori

et dignissimo viro sanguinis et cognominis, i.

e. to the oldest and worthiest man of the
blood and name. Jacob, Law Diet

TAN~EO. In Spanish Law. Pre-emption.
White, N. Kecop. b. 2, t. 2, c. 3.

TAN TO. In Mexican Law. The right en-

joyed by an usufructuary of the property, of
buying property at the same price at which
the owner offers it to any other person, or
is willing to take from another. Civil Code,
Mex. art 992.

TARDE VENIT (Lat). The name of a re-

turn made by the sheriff to a writ, when it

came into his hands too late to be executed
before the return day.

The sheriff is required to show that he has
yielded obedience to the writ, or give a good
excuse for his omission; and he may say,

quod hreve adeo tarde venit quod exequi non
potuit. It is usual to return the writ with
ail indorsement of tai-de venit. Com. Dig.

Retorn (D 1).

TARIFF. Customs, duties, toll, or tribute

payable upon merchandise to the general gov-

ernment ; the rate of customs, etc., also bears
this name, and the list of articles liable to

duties is also called the tariff.

The present tariff act was approved at
9 :10 p. m. October 3, 1913, and took effect on
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the day following its passage, unless therein
otherwise specially provided.

See Eecipkocitt; Tax; Philippines;
Statutk.

TAVERN. A place of entertainment; a
house kept up- for the accommodation of

strangers. Webster. Originally, a house for

the retailing of liquors to be drunk on the

spot. Webster. A house licensed to sell liq-

uors in small quantities. In re Schneider, ll

, Ore. 288, 8 Pac. 289.

In almost all the states the word has come
to mean the same as inn, with no particular

reference to the sale of liquors. See 2 Kent
597*, note o; Foster v. State, 84 Ala. 451, 4

South. 833. Tavern has been held to include

"hotel"; St. Louis v. Siegrist, 46 Mo. 593;'

contra, Bonner v. Welborn, 7 Ga. 296i
For the liability of tavern-keepers, see

Story, Bailm. § 7. See Wandell, Inns ; Beale,

Innkeepers ; Innkeepee.

TAX. A pecuniary burden imposed for the

support of the government. U. S. v. E. Co.,

17 Wall. (XJ. S.) 322, 21 L. Ed. 597. The en-

forced proportional contribution of persons

and property, levied by the authority of the

state for the support of government, and for

all public needs. Opinion of the Justices, 58

Me. 591 ; Cooley, Tax. 1. Burdens or charges

imposed by the legislative power of a state

upon persons or property, to raise money for

public purposes. Perry v. Washburn, 20 Gal.

318. A, sum or rate imposed by government-

al authority for a public object or purpose.

Pettibone v. Smith, 150 Pa. 118, 24 Atl. 693,

17 L. B. A. 423 ; Deal v. Mississippi County,

107 Mo. 464, 18 S. W. 24, 14 L. R. A. 622.

A pecuniary burden laid upon individuals

or property to support the government. New
Jersey v. Anderson, 203 U. S. 483, 27 Sup. Ot.

137, 51 L. Ed. 284. See the opinion by Miller,

J., in Citizens S. &; L. Ass'n v. Topeka, 20
Wall. (U. S.) 655, 22 L. Ed. 455.

A tax is a demand of sovereignty; a toll

is a demand of proprietorship ; State Freight
Tax Case, 15 Wall. (U. S.) 278, 21 L. Ed. 146.

Taxes are not "debts"; Perjy v. Washburn,
20 Cal. 318 ; McKeesport v. Fidler, , 147 Pa.

532, 23 Atl. 799 ; City Council of Charleston

V. Phosphate Co., 34 S. C; 541, 13 S. B. 845

;

do not embrace local assessments; New Jer-

sey V. Anderson, 203 U. S. 483, 27 Sup. Ct.

137, 51 L. E«. 284; Zable v. Orphans' Home,
92 Ky. 89, 17 S. W. 212, 13 L. R. A. 668 ; New
London v, Miller, 60 Conn. 112, 22 Atl. 499;

Austin v. Seattle, 2 Wash. 667, 27 Pac. 557

;

nor are fees required by a statute for filing

articles of incorporation a tax; Ashley v.

Ryan, 49 Ohio St. 504,_ 31 N. E. 721. The
word "tax" is not Infrequently used in a gen-

eral sense as denoting a burden or tharge,

and not in the strict legal sense of a charge

or burden imposed by the state for the pur-

pose of revenue for its support ; New York v.

Tax Com'rs, 199 U. S. 1, 25 Sup. Ct 705,' 50

T.. Ed. 65, 4 Ann. Cas. 381.

A tax Is not a debt; Camden v. Allen, 26
N. J. L. 398; New Jersey v. Anderson, 203
U. S. 483, 27 Sup. Ct. 137, 51 L. Ed. 284; and
has none of the incidents of a debt ; 21 Harv.
L. Rev. 283; technically it is not a debt;

Appleton V. Hopkins, 5 Gray (Mass.) 530, per
Shaw, C. J. There are cases holding that, in

the absence of any other remedy, assumpsit
will lie; Baltimore v. Howard, 6 Har. & J.

(Md.) 383; but the weight of authority is

otherwise ; McKeesport v. Fidler, 147 Pa. 532,

23 Atl. 799, following Lane County v. Oregon,

7 Wall. (TJ. S.) 71, 19 L. Ed. 101 ; Camden v.

Allen, 26 N. J. L. 398. Liability to pay taxes

arises from no contractual relation and can-

not be enforced by common law proceedings,

unless a statute so provides ; Schmuck
. v.

Hartman, 222 Pa. 190, 70 Atl. 1091. But in

U. S. V. Chamberlin, 219 U. S. 250, 31 Sup. Ct.

155, 55 L. Ed. 204, it was held, in an action

to recover the amount of revenue stamps al-

leged to be due on a conveyance, that an ac-

tion of debt was maintainable wherever there

was due a sum either certain or readily re-

ducible to certainty, distinguishing Lane
County v. Oregon, 7 Wall. (U. S.) 71, 19 L.

Ed. 101, as holding that the acts making

-

United States notes a legal tender for debts

did not apply to state taxes.

Taxes diflfer from subsidies, In being cer-

tain and orderly, and from forced contribu-

tions, etc., in that they are levied by authori-

ty of law, and by some rule of proportion

which is intended to insure uniformity of

contribution, and a just apportionment of the

burdens of government; Cooley, Tax. 2. No
matter how equitable a tax may be, it is void

unless legally assessed ; Joyner v. School

Dist. Number Three, 3 Cush. (Mass.) 567;

and, on the other hand, the injustice of a
particular tax cannot defeat it when it is de-

manded under general rules prescribed by the

legislature for the general good; Cooley,

Tax. 3,

Taxes are classified as direct, which in^

eludes "those which are assessed upon the

property, person, business, income, etc., of

those who pay them; and indirect, or those

which are levied on commodities before they

reach the consumer, and are paid by those

upon whom they ultimately fall, not as taxes,

but as part of the market price of the com-
modity." Cooley, Tax. 61. The latter in-

cludes duties, imposts and excises; Pollock

V. Trust Co., 157 U. S. 557, 15 Sup. Ct. 673,

39 L. Ed. 759, where it was said : "Although
there have been from time to time intima-

tions that there might be sonje tax which was
not a direct taxation, nor Included under the

words 'duties, imposts and excises,' such a

taxation for more than 100 years of national

existence has yet remained nndiscovered."

Quoted in Thomas v. U. S., 192 U. S. 363, 370,

24 'Sup. Ct. 305, 48 L. Ed. 481.

jOirect taxes within the meaning of the

constitution are only capitation taxes and
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taxes on real estate; Springer v. U. S., 102
tr. S. 586.

It was held that the income tax law of 1894
was a direct tax and unconstitutional. The
first decision left, the constitutional question

in doubt, the court being equally divided;

Pollock V. Trust Co., 157 U. S'. 429, 15 Sup.

Ct. 673, 39 L. Ed. 759. On re-argument before

a full court the decision was by a majority
of one only. The points settled by the opin-

ion of the court were, substantially, these:

Direct taxes must be apportioned among the

several states in accordance with numbers.
Taxes on real estate are direct taxes, and
taxes on the rent or income of real estate are
the same. Taxes on personal property or on
the income of personal property are likewise

direct taxes. The act of 1894, so far as it

falls on the income of real estate and of per-

sonal property, is a direct tax on the proper-

ty and therefore void, because not apportion-

ed according to representation; Pollock v.

Trust Co., 158 U. S. 601, 15 Sup. Ct. 912, 39

L. Ed. 1108.

See infra as to the 16th amendment to the

constitution and the Income Tax Act of Oct.

3, 1913.

Excise taxes have been repeatedly sustain-

ed by the courts: Thus, on the use of car-

riages ; Hylton v. U. S., 3 Dall. (U. S.) 171,

1 L. Ed. 556 ; on sales at exchanges or boards
of trade ; Nicol v. Ames, 173 U. S. 509, 19
Sup. Ct. 522, 43 L. Ed. 786; on the trans-

mission of property from the dead to the
living ; Knowlton v. Moore, 178 U. S. 41, 20
Sup. Ct. 747, 44 li. Ed. 969; on agreements
to sell shares of stock denominated "calls"

;

Treat v. White, 181 U. S. 264, 21 Sup. Ct.

611, 45 L. Ed. 853 ; on tobacco manufac-
tured for consumption (between the begin-

ning of manufacture and consumption); Pat-
ton V. Brady, 184 U. S. 608, 22 Sup. Ct. 493, 46
L. Ed. 713; on the sales of shares of stock;
Thomas v. U. S., 192 U. S. 363, 24 Sup. Ct.

305, 48 L. Ed. 481; on transfers of property
intended to take effect in possession or en-

joyment at or after the death of the grantor

;

Keeney v. Comptroller of New York, 222 D.
S. 525, 32 Sup. Ct. 105, 56 L. Ed. 299,' 38 L.
R. A. (N. S.) 1139 ; on sugar refining; Spreck-
els S. R. Co. V. McClain, 192 U. S. 397, 24
Sup. Ct. 376, 48 L. Ed. 496; on conducting
commercial agencies (unless its effect is to
violate a federal statute, such as burdening
Interstate commerce) ; U. S. F. & 6. Co. v.

Kentucky, 231 U. S. 394, 34 Sup. Ct. 122, 58
L. Ed. 283. The internal revenue tax on the
sale of liquor is not a tax on property or the
profits of the business, but a charge on the
business; South Carolina v. U. S., 199 TJ. S.

437, 26 Sup. Ct. 110, 50 L. Ed. 261, 4 Ann.
Cas. 737. The provision of the constitution
that "all duties, imposts and excises shall be
uniform throughout the United States" re-

fers purely to geographical uniformity, and
is synonymous with the expression "operate
generally throughout the United States ;"

Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct.

747, 44 L. Ed. 969. These words were used
comprehensively to cover customs and ex-

cise duties on importations, consumption,
manufacture and sale of certain commodi-
ties, privileges, particular business transac-

tions, vocations; Thomas v. U. S., 192 U. S.

363, 24 Sup. Ct. 305, 48 L. Ed. 481.

PubUc Purpose. No tax is valid which is

not laid for a public purpose; Citizens' S. &
L. Ass'n V. Topeka, 20 Wall. (U. S.) 655, 22
L. Ed. 455, where it was said that there

are limitations on the powers of the three

branches of the government which grow out
of the essential nature of all free govern-
ments—implied reservations of individual
rights without which the social compact could
not exist, and among these is that taxation
must be for a public purpose; such are (ac-

cording to Cooley, Tax. 18) to preserve the
public order; to make compensation to pub-
lic officers, etc. ; to erect, etc., public build-
ings ; to pay the expenses of legislation, and
of administering the laws, etc. ; also, to pro-
vide secular instruction ; Cooley, Tax., 2d,ed.
119-124 ; Kelly v. Pittsburgh, 104 U. S. 81,

26 L. Ed. 658; but not in a school founded
by a charitable bequest, though a majority
of the trustees were to be chosen (but from
certain religious societies) by the inhabitants
of the town ; Jenkins v. Andover, 103 Mass.
94. A town may tax itself for the erection
of a state educational institution within its

limits; Merrick v. Amherst, 12 Allen (Mass.)

500. The support of public charities is a
public purpose, and money raised by taxa-
tion may be applied to private charitable in-

stitutions. Taxation for the purpose of giv-
ing or loaning money to private business en-
terprises is illegal; Lowell v. Boston, 111
Mass. 454, 15 Am. Rep. 39. In some cases,

government? have applied public funds to

pay equitable claims (upon which no legal

right exists), such as for the destruction of
private property in war, or for loss incurred
in a contract for the construction of a pub-
lic work; Cooley, Tax. 91. Taxes may be
levied for the construction and repair of
canals, railroads, highways, roads, etc.; Coo-
ley, Tax. 94 ; Chicago, B. & Q. R. Co. v. Otoe
Co., 16 Wall. (U. S.) 667, 21 L. Ed. 375 ; Pine
Grove Tp. v. Talcott, 19 WaU. (U. S.) 666, 22
L. Ed. 227 ; (MUler and Davis, JJ., dissenting
in both of these last two cases ; s6e also the
opinion, rendered by Miller, J., in Citizens'

S. & L. Ass'n V. Topeka, 20 Wall. [U, S.] 655,

22 L. Ed. 455) ; and the construction of a
free bridge in a city ; Philadelphia v. Field,

58 Pa. 320; and for the payment of the pub-
lie debt, if lawfully incurred ; and for pro-
tection against fire ; Kelly v. Pittsburgh, 104
U. S. 81, 26 L. Ed. 658. Taxation to provide
municipal gas and water works is lawful;
Wells v. Atlanta, 43 Ga. 67 ; Van Sicklen v.

Burlington, 27 Vt. 70; and for the preserva-
tion of the public health ; Western S. F. Soc.

V. Philadelphia, 31 Pa. 175, 72 Am. Dec. 730

;
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Cooley, Tax. 101. Municipalities may pay
money by way of bounties to those who vol-

unteer as soldiers in time of actual or threat-
ened hostility ; Speer v. School Directors^ 50
Pa. 150 ; but not to provide amusements
for the people, or to celebrate the declaration
of independence, etc. ; Hood v. Lynn, 1 Al-

len (Mass.) 103; Hodges v. Buffalo, 2 Den.
(N. Y.) 110 ; the purchase and support of
public parks is lawful; Cooley, Tax. 61, 129,

615.

A manufacturing enterprise in a communi-
ty is not a public purpose ; Citizens' S. & L.

Ass'n V. Topeka, 20 Wall. (U. S.) 655, 22 L.

Ed. 455 a leading case, in which Miller, J.,

rendered the opinion of the court, and con-

sidered also the subject of railroad aid bonds,

as well as what is a public purpose. (See
Bond as to railroad aid bonds.)

A leigislature can authorize a dty or town
to tax its inhabitants only for public pur-

poses; Opinion of the Justices, 150 Mass. 592,

24 N. B. 1084, 8 L. R. A. 487; Cole v. La
Grange, 113 U. S. 1, 5 Sup. Ct. 416, 28 L. Ed.
896 ; Attorney General v. Ban Claire, 37 Wis.
400; Mather v. Ottawa, 114 111. 659, 3 N. E.
216.

A statute providing for a special tax on
corporations to establish free scholarships in

a state university is unconstitutional; State
V. Switzler, 143 Mo. 287, 45 S. W. 245, 40 L.

R. A. 280, 65 Am. St. Rep. 653, where the
cases as to what is a public purpose are col-

lected. So of loans to aid in rebuilding parts
of a city destroyed by fire ; Lowell v. Boston,
111 Mass. 454, 15 Am. Rep. 39; Feldman v.

Charleston, 23 S. C. 57, 55 Am. Rep. 6 ; a city

water plant; loans by cities in aid of private
manufacturing enterprises; Citizens' S. & L.

Ass'n V. Topeka, 20 Wall. (U. S.) 655, 22 L.

Ed. 455; aid of private educational enter-

prises; Curtis's Adm'r v. Whipple, 24 Wis.
350, 1 Am. Rep. 187; Jenkins v. Andover, 103
Mass. 94; though no tuition fee is charged;
Mullen v. Juenet, 6 Pa. Super. Ct. 1 ; a bounty
for growing forest trees ; Deal v. Mississippi
County, 107 Mo. 464, 18 S. W. 24, 14 L. R. A.
622 ; a pension for the blind ; Auditor of Lu-
cas County V. State, 75 Ohio St. 114, 78 N. E.

955; so a tax on fire insurance companies pre-

miums (local) for the benefit of disabled fire-

men; MtnsL Fire Ins. Co. v. Jones, 78 S. C.

445, 59 S. E. 148, 13 L. R. A. (N. S.) 1147, 125
Am. St. Rep. 818.

Public purpose in this connection "has no
relation to the urgency of the public mind, or

to the extent of the public benefit to follow."

People V. Salem, 20 Mich. 452, 4 Am. Rep.
400.

It is an essential rule of taxation that the

purpose for which a tax is levied "should be
one which in an especial manner pertains to

the district within which it is proposed that

the contribution shall be collected. . . .

A state purpose must be accomplished by a

state taxation, a county purpose by a county

taxation, etc." Cooley, Tax. 104.

Apportionment; which is a necessary ele-

ment of taxation, is a matter of legislation;

Cooley, Tax. 175. Judge Cooley classifies the
taxes as specific, ad valorem, and those ap-

portioned by special benefit. He suggests as
general principles, that while the districts

are discretionary, the basis»of apportionment
must be applied throughout the district and
cannot embrace persons or property outside

of It. There may be a diversity in methods
of coUecton; the tax does not fail because
the rule of apportionment cannot in all cases
be enforced, and exemptions, though per-

missible, must not be in the nature of special

and Invidious discriminations against individ-

uals.

While perfect equality Is unattainable, only
statutes based upon false and unjust prin-

ciples or producing gross inequality will jus-

tify the interposition of the courts. See Grim
V. School Dist, 57 Pa. 433, 98 Am. Dec. 237;

Walton V. Riley, 85 Ky. 413, 3 S. W. 605. The
14th amendment of the constitution of the

United States was not intended to compel the
states to adopt an iron rule of equality or

prevent classification; it is enough that there
is no discrimination in favor of one as
against another of the same class ; Glozza v.

Tlernan, 148 U. S. 657, 13 Sup. Ct. 721, 37 L.

Ed. 599.

A tax is uniform when it operates with the
same effect In all places where the subject

of it Is found, and Is not wanting In such uni-

formity because the thing is not equally dis-

tributed in all parts of the United States;

Head Money Cases, 112 U. S. 580, 5 Sup. Ct
247, 28 L. Ed. 798. Accordingly a different

rule of taxation may be prescribed for rail-

road companies from that for individuals;

State Railroad Tax Cases, 92 U. S. 575, 23 L.

Ed. 663.

"The whole argument of a right under the

federal constitution to challenge a tax law
on the ground of inequality in the burdens
resulting from the operation of the law Is

put at rest by the decision In Bell's Gap
R. R. Co. V. Pa., 134 U. S. 232, 10 Sup.

Ct. 533, 33 L. Ed. 892." Merchants' Bank v.

Pa., 167 U. S. 461, 17 Sup. Ct. 829, 42 L. Ed.

236.

The requirement of uniformity imposed by
the constitution on congress in levying excise

taxes is not Intrinsic, but geographic ; Billings

v. U. S., 232 U. S. 261, 34 Sup. Ct. 421, 58 L.

Ed. .

"Direct taxes must be apportioned, while

indirect taxes must be uniform throughout
the United States. But while yielding im-

plicit obedience to these constitutional re-

quirements, it is no part of the duty of this

court to lessen. Impede or obstruct the ex-

ercise of the taxing power by merely abstruse

and subtle distinctions as to the particular-

nature of a specified tax, where such dis-

tinction rests more upon the differing theories

of political economists than upon the prac-

tical nature of the tax itself." Nicol v. Ames,

173 U. S. 509, 19 Sup. Ct. 522, 43 L. Ed. 786.

DouMe taxation is defined as the require-
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ment that one person or any one subject of
taxation shall directly contribute twice to

the same burden, while other subjects of
taxation belonging to the same class are re-

quired to contribute but once; Cooley, Tax.
394, citing McNeill v. Hagerty, 51 Ohio St.

255, 37 N. B. 526, 23 L. R. A. 628; Com. v.

R. Co., 150 Pa. 234. 24 Atl. 609 ; Second Ward
S. Bk. y. Milwaukee, 94 Wis. 587, 69 N. W.
359. Double taxation does not exist in a
legal sense unless the double tax is levied

upon the same property within the same
jurisdiction; an excise levied upon earnings
from operating property is not a double tax
because the property itself is taxed; In re

Ohio Tax Cases, 232 U. S. 576, 34 Sup. Ct.

372, 58 L. Ed. -—. Where a testator died
domiciled in Illinois and that state taxed the
succession to his property, it was held that

a tax imposed in New York on the transfer of

his bank deposit in that state was not in-

valid ; Blackstone v. Miller, 188 U. S. 189, &
Sup. Ct. 277. 47 L. Ed. 439, where It was said

that the power of two states to tax on differ-

ent and more or less inconsistent principles

leads to some hardship ; that it may be regret-

ted also that one and the same state should
tax on the one hand according to the fact of

power, and on the other, at the same time,

according to the fiction that, in successions

after death, mobiUa sequuntur personam and
domic) 1 governs the whole; but that such in-

consistencies infringe no rule of constitution-

al law. So also in Hawley v. Maiden, 232 U.

S. 1, 34 Sup. Ct. 201, 58 L. Ed. •. Mr. Jud-

son, in his work on Taxation, points out that

the only relief lies in interstate comity. See
also In re Burr's Estate, 16 Misc. 89, 38 N.
Y. Supp. 811, and an article by Simeon B.

Baldwin in 14 Yale L. J. 134.

Land subject to a mortgage may be taxed
for its full value without deduction of the
mortgage debt from the valuation either of

the land or of the owner's personal property;

Paddell v. New York, 211 U. S. 446. 29 Sup.
Ct. 139, 53 L. Ed. 275, 15 Ann. Cas. 187, where
it is said that long settled habits of a com-
munity play an important part in determin-
ing questions of constitutional law, and the
fact that a method of taxation was enforced
for many years before the adoption of the

14th amendment is a reason for not consid-

ering that it was overthrown thereby.

Taxing both the property and stock of a
corporation is held to be double taxation

;

Loftin V. Bank, 85 Ind. 341 ; People v. Com'rs
of Assessments, 69 N. Y. 91 ; but see Macon
V. Bank, 59 Ga. 648, and infra; so is taxing
a bicycle specially and also as a pleasure ve-

hicle; Chicago V. ColUns, 175 111. 445, 51 N.
E. 907, 49 L. R. A. (N. S.) 408, 67 Am. St.

Rep. 224.

In assessing a succession tax upon "prop-

erty within the jurisdiction," a mortgage to

a citizen upon real estate of a nonresident
should be deducted; McCurdy v. McCurdy,
197 Mass. 248, 83 N. B. 881, 16 L. R. A.- (N.

S.) 329, 14 Ann. Cas. 859; so in Matter of

Skinner's Estate, 106 App. Div. 217, 94 N.

Y. Supp. 144.

Double taxation is not favored in the law
and will not be presumed; State v. R. Co.,

215 Mo. 479, 114 S. W. 956; People v. Cole-

man, 135 N. Y. 231, 31 N. B. 1022; though

the legislature may constitutionally Impose

it ; id.; the same property cannot be subjected

to a double tax, payable either directly or in-

directly by the same person ; In re Opinion of

the Justices, 76 N. H. 588, 79 Atl. 31. But
it has been said, on the contrary, that Jn the

absence of any constitutional provision the

power to tax is an Inherent right of the sov-

ereign and is limited only by its necessities

;

Alderman v. Wells, 85 S. C. 507, 67 S. B. 781,

21 L. R. A. (N. S.) 864, 21 Ann. Cas. 193.

The assessment of personal property per-

manently located In a state, but belonging to

a foreign corporation, is not double taxation

though the shares of stock belonging to a
resident have also been taxed; Wilkens Co.

V. Baltimore City, 103 Md. 293, 63 Atl. 562, 7

Ann. Cas. 1192; nor is it such when prop-

erty is held by different titles and both the
creditor and the debtor are taxed, the one
on his security and the other on his prop-
erty; Myers v. Richmond, 110 Va. 605, 66 S.

B. 826.

The taxation of real property and of the
rents thereof as income is not double taxa-
tion; In re Income Tax Cases, 148 Wis. 456,

134 N. W. 673, 135 N. W. 164 ; nor is a tax
on gross earnings of a corporation and on
Its franchises In connection with its tangible

property; Lincoln T. Co. v. Lincoln, 84 Neb.
327, 121 N. W. 435 ; nor a tax on the prop-
erty of a corporation and an excise tax on its

right to do business ; Ohio R. & W. R. Co. v.

Dittey, 203 Fed. 537; nor a tax on a stock-

holder and also on corporate real property;
Appeal of Bulkeley, 77 Conn. 45, 58 Atl. 8;
Illinois N. Bk. v. KInsella, 201 111. 31, 66 N.
E. 338; contra, as to taxing the property of
a corporation and its shares; Dallas County
V. Ins. Co., 97 Ark. 254, 133 S. W. 1113; Hunt
V. Allen Co., 82 Kan. 824, 109 Pac. 106 ; East
Livermore v. Banking Co., 103 Me. 418, 69
Atl. 306, 15 L. R. A. (N. S.) 952, 13 Ann. Cas.

631; Tennessee v. Whitworth, 117 U. S. 139,

6 Sup. Ct 649, 29 L. Ed. 833; First N. Bk. v.

Douglas Co., 124 Wis. 15, 102 N. W. 315, 4
Ann. Cas. 34 ; Stroh v. Detroit, 131 Mich. 109,

90 N. W. 1029.

Where the right of way of a railroad was
taxed, it was held that no further tax could
be levied In respect thereof; People v. Ferry
Co., 257 111. 452, 100 N. E. 956.

The assessment of an Insurance company
on Its capital stock, surplus, contingent re-

serve, gross premiums and tangible property
is double taxation; Bankers' L. Ins. Co. v.

Lancaster Co., 89 Neb. 469, 131 N. W. 10;!4. A
resident of a state may be taxed on his stock
in a foreign corporation, though it pays taxes
in Its home state ; State v. Nelson, 107 Minn.
319, 119 N. W. 1058.

Goods shipped to a. state and there other-
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wise taxable are not exempt because they
had been taxed at the seller's domieil;
Spaulding v. Adams Co., 140 Pac. 367.

Double taxation was held to be illegal in

the absence of special legislative authority
therefor; Lewiston W. & P. Co. v. Asotin
Co., 24 Wash. 371, 64 Pac. 5^4. A tax which
would amount to double taxation was held
void in Detroit Citizens' St. R. Co. v. Com-
mon Council, 125 Mich. 673, 85 N. W. 96, 86
N. W. 809, 84 Am. St. Rep. 589 ; and in Peo-

ple V. Coleman, 135 N. ¥. 231, 31 N. E. 1022

;

the court said it would be "against public

policy, the purposes of the laws and natural

justice."

,
Generally, property in order to be subject

to taxation must be within the jurisdiction

of the taxing power; Buck v. Beach, 206

U, S. 392, 27 Sup. Ct 712, 51 L. Ed. 1106, 11
.^nn. Cas. 732. Presumptively all property
within a state is suljject to its taxing power

;

New York v. Tax Com'rs, 199 U. S, 1, 25
Sup. Ct. 705, 50 L. Ed. 65, 4 Ann. Cas. 381.

The power of taxation is exercised upon
the assumption of an equivalent rendered to

the tax payer in the protection of his person
and property, &c. If the taxing power be

not, in a position to render those services or

to Vienefit the person or property, and such

property be whoUy within the taxing power
of another state, the taxation of such prop-

erty within the domieil of the owner par-

takes rather of the nature of an extortion

than a tax, and is beyond the power of the
legislature; Union Transit Co. v. Kentucky,
199 U. S. 202, 26 Sup. Ct. 36, 50 L. Ed. 150,

4 Ann. Cas. 493.

A state cannot tax tangible property per-

manently outside of the state and haying no
situs within the state'; Western tJ. Tel. Co.

V. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54
Ii. Edi.355; and it cannot attain the same
end by taxing the enhanced value of the

capital stock of a corporation which arises

from the value of property beyond its juris-

diction. This would be taxing property with-

out due process of law; Delaware L. & W.
R. Co. V. Pennsylvania, 198 U. S. 341, 25 Sup.

Ct. 669, 49 L. Ed. 1077.

It is essential to the validity of a tax that

the property shall be within the territorial

jurisdiction of 'the taxing power. Not only

is the operation of state laws limited to per-

sons and property within the boundaries of

the state, but property which is wholly and
exclusively within the jurisdiction of another
state receives none of the protection for

which the tax is supposed to be the compen-
sation ; Union Transit Co. v. Kentucky, 199

U. S. 194, 26 Sup. Ct. 36, 50 L. Ed. 150, 4
Ann. ,Oas. , 493, where it was said that the

court knew of no case where a legislature

has assumed to impose a tax upon laud with-

in the jurisdiction of a foreign, state, and
that the argument against the taxability of

land applies .
with equal cogency to tangible

personal property beyond the jurisdiction. It

is not only beyond the sovereignty of the
taxing state, but does not and cannot receive
protection under its laws.

The rule that the power of a state to im-
pose taxes is limited to property withiij its

territory does not apply in the same degree
to federal legislation, since the underlying
principle on which such rule is based is that
taxes are the consideration for protection
afforded, and the federal government has
power to afford protection to its citizens,,

though they may be. domiciled and the prop-
erty located in a foreign country; U. S. v..

Billings, 190 Fed. 359.

In regard to tangible property the old rule
was moiiUa sequuntur personam. For the
purposes of taxation, however, it has been
held that personal property may be separat-
ed from its owner and taxed, even if it is not
his own domicU and he is not a citizen of
the state which imposes the tax. The same-
rule applies to intangible property; Buck v.

Beach, 206 V- S. 392,. 27 Sup. Ct. 712, 51 L.

Ed. 1106, 11 Ann. Cas. 732. Intangible prop-

erty in the nature of a debt may be regard-
ed, for the purposes of taxation, as situated

at the domieil of the creditor ; id. In In re-

Whiting's Estate, 150 N. Y. 27, 44 N. E. 715,

34 L. R. A. 232, 55 Am. St. Rep. 640, it was
said that this rule or maxim had been re-

pealed.

There is an obvious distinction between
tangible and intangible property in' the fact

that the latter Is held secretly, and there Is

no method by which its existence or owner-
ship can be ascertained in the state of its

siPtis, except, i)erhaps, in the case of mort-
gages and shares of stock. So, if the owner
be discovered, there is no way by which he
can be reached by process in a state other
than that of his domieil. In this class of
cases the tendency of modern authorities is

to apply the maxim moMlia sequuntur per-

sonam, and to hold that the property may be
taxed at the domicU of the owner as the

real situs of the debt, and also more par-

ticularly in the ease of mortgages, in J:he

state where the property Is; Tappan v.

Bank, 19 Wall. (U. S.) 490, 22' L. Ed. 189;

Klrtland v. Hotchkiss, 100 U. S. 491, 25 L.

Ed. 558; Sturges v. Carter, 114 U. S. 511, 5-

Sup. Ct. 1014, 29 L. Ed. 240; Kidd v. Alaba-

ma, 188 rU. S. 730, 23 Sup. Ct. 401, 47. 1. Ed.

669. If this occasionally results in double

taxation. It more frequently happens that

this class of property escapes altogether;.

Union Transit Co. v. Kentucky, 199 U. S. 194,

26 Sup. Ct. 36, 50 L. Ed. 150, 4 Ann. Cas. 493.

State taxation of credits arising out of

loans made In the regular course of business

by the local agent of a foreign Insurance

company to Its policy holders is not forbid-

den by the fourteenth amendment, where the

loans were negotiated, the notes signed, the

security taken, the interest collected, and

the debts paid within the state, because the

promissory notes which are the evidences of
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such credits are kept in the home office at

all times when not needed in the state ; Met-
ropolitan L. Ins. Co. V. New Orleans, 205

U. S. 395, 27 Sup. Ct. 499, 51 L. Ed. 853;

affirming 115 La. 698, 39 South. 846, 9 L. R.

A. (N. S.) 1240, 116 Am. St. Rep. 179.

The arguments in favor of the taxation of

intangible property at the domicil of the

owner have no appUeation to tangible prop-

erty. The fact that such property is visible,

easily found, and difficult to conceal, and the

tax readily collectible, is so cogent an argu-

ment for its taxation at its situs that of

late there is a general consensus of opinion

that it is taxable in ' the state where it is

permanently located and employed, and
where it receives its entire protection, irre-

spective of the domicil of the owner ; Brown
V. Houston, 114 U. S. 622, 5 .'Sup. Ct. 1091,

29 L. Ed. 257; Coe v. Errol, 116 TJ. S. 517,

6 Sup. Ct. 475, 29 L. Ed. 715; Western D.

Tel. Co. V. Attorney General, 125 U. S. 530,

8 Sup. Ct. 961, 31 L. Ed. 790; Pittsburg &
S. Coal Co. V. Bates, 156 U. S. 577, 15 Sup.

Ct. 415, 39 L. Ed. 538 ; Old Dominion S. S.

Co. V. Virginia, 198 U. S. 299, 25 Sup. Ct.

686, 49 L. Ed. 1059, 3 Ann. Cas. 1100.

In Buck V. Beach, 206 U. S. 392, 27 Sup.

Ct. 712, 51 L. Ed. 1106, 11 Ann. Cas. 732,

where neither the person assessed nor the

debtor was a resident of, or present in, the

taxing state, and wherein no business was
done by the owner of the notes or his agent
relating in any way to the capital evidenced
by the notes assessed for taxation, it was
held that the mere presence of evidences of

debt could not amount to the presence of

property within the state, though such notes

had been sent to an agent in Indiana for

the express purpose of evading taxation in

Ohio. On the ground that the assessment
was made upon property which was never

within the jurisdiction of Indiana, the tax

was held to be a taking without due process

•of law (Mr. Justice Day dissenting).

It is undoubtedly true that by the gener-

ally acknowledged principles of public law,

personal chattels follow the person of the

owner, and that, upon his death, they are to

he distributed according to the law of his

domicil, and, in general, any transfer of

chattels good by the law of his own domicil

will be good elsewhere. But this rule is a
legal fiction, adopted from considerations

of general convenience and policy, for the

henefit of commerce and to enable persons

to dispose of property at their decease,

agreeably to their wishes, without their be-

ing embarrassed by their want of knowledge
in relation to the laws of the country where
the same is situated. But even this doctrine

is to be received and understood with this

limitation, that there is no positive law of

the country where the property is in fact

which contravenes the law of his domicil;

for, if there is, the law of the owner's domi-

cil must yield to the law of the state where

the property is in fact situated; Catlin v.

Hull, 21 Vt. 152, cited and followed in New
Orleans v. Stempel, 175 U. S. 309, 20 Sup.

Ct. 110, 44 L. Ed. 174. '

The state of origin remains the situs of

personal property, though it occasionally is

sent to foreign parts; a state may tax its

own corporation for all its property in the

state during the year, even if every item

should be taken into another state for a

year and then brought back (here it did not

appear that any specific cars or any average

of cars were so continu(Jusly in another state

as to be taxable there); New Xork v. Miller,

202 U. S. 584, 26 Sup. Ct 714, 50 U Ed. 1155.

Tangible personal property situate within

a state may be taxed there without regard

to the residence of the owner; People v.

Ogdensburgh, 48 N. X. 390; Maltby v. K.

Co., 52 Pa. 140 ; and the real estate of a non-

resident may be taxed where it is situated;

Witherspoon v. Duncan, 4 Wall. (U. S.) 210,

18 L. Ed. 339; Turner v. Burlington, 16

Mass. 208.

It is the general rule to assess personalty

to the owner where he has his domicil;

Barnes v. Woodbury, 17 Nev. 383, 30 Pac.

1068; and sometimes, wherever it may be

located in the state, either to the owner, Ms
agent, or person having charge of it, wheth-

er the owner is a resident or not; Shriver

v. Pittsburg, 66 Pa. 446 ; Boardman v. Tomp-
kiQs Co., 85 N. T. 359 ; and this rule is some-

times applicable to choses in action; State

V. Howard Co. Court, 69 Mo. 454 ; see infra;

vessels are usually assessed at the port where
registered; People v. New York County, 58

N. Y. 242; ferryboats, where owned; Mobile v.

Baldwin, 57 Ala. 62, 29 Am. Rep. 712; prop-

erty in a partnership, usually where the

business is carried on; Fairbanks v. Kitt-

redge, 24 Vt. 9; and where one carries on a
business at a place other than his domicil,

it is held to be proper to assess the prop-

erty to one in charge of the business; Dan-
ville B. & T. Co. V. Parks, 88 111. 170. Per-

sonalty in the hands of a trustee is assessed

to him at his domicil ; State v. Matthews, 10
Ohio St. 431; but sometimes to the benefi-

ciary, if a resident of the state; Davis v.

Macy, 124 Mass. 193; and if the fund is in

charge of a court, in the jurisdiction in

which it is controlled; State v. Jones, 39

N. J. L. 653. The personalty of a decedent
is sometimes assessed to the estate at the

place of situs, 'if the decedent was a non-
resident, or at his last domicil, if a resident;

McGregor's Ex'rs v. Vanpel, 24 la. 436;

and sometimes to the personal representa-

tive at his domicil; State v. Jones, 39 N.
J. L. 650; and continues to be so assessed

until distributed; Herrick v. Big Kapids, 53
Mich. 554, 19 N. W. 182.

Movables brought into a taxing district

after the beginning of the tax year are as-

sessable; and so when brought from one dis-

trict to another, if not previously, for that
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year, assessed In the former district ; Ham-
mond L. Co. V. Smart, 129 La. 945, 57 South.
277, 38 L. R. A. (N. S.) 856; contra, Wangler
Bros. V. Black Hawk Co., 56 la. 384, 9 N.
W. 314; Johnson v. Lyon, 106 111. 64; see

note in 38 L. R. A. (N. S.) 856.

The personalty of persons under guardian-

ship is sometimes assessed where the ward
has his domicil; West Chester School Dist.

V. Darlington, 38 Pa. 157; or to the guardi-

an; Louisville v. Sherley, 80 Ky. 71; and
this would probably be the ruie if the guardi-

an, living in the state, had possession of the

property, and the ward were a non-resident;

West Chester School Dist. v. Darlington, 38
Pa. 157.

The state may give stock, held by individ-

uals, any situs for the purpose of taxation;

American Coal Co. v. Allegany County, 59
Md. 185 ; and it may provide that the shares
of stockholders shall be assessed at the
place of corporate .business and the tax paid

by the corporation for its members; Balti-

more V. Ry. Co., 57 Md. 31.

Bank bills and municipal bonds are sub-

ject to taxation where found; and so of

notes and mortgages; New Orleans v. Stem-
pel, 175 U. S. 309, 20 Sup. Ct. 110, 44 L. Kd.

174.

As to foreign-held bonds, "the power of

taxation of a state ' is limited to persons,

property, and business within her jurisdic-

tion; all taxation must relate to one of

these subjects." "Bonds issued by a rail-

road company are property in the hands of

the holders, and when held by non-residents

of the state in which the company was incor-

porated, they are property beyond the ju-

risdiction of the state." Cleveland, P. & A.

R. Co. V. Pennsylvania, 15 Wall. (U. S.) 300,

21 L. Ed. 179.

Where an act directs a corporation to re-

tain a percentage of interest due on its

indebtedness and to pay it to the state, it

is a tax on the bondholder; Bell's Gap R.

Co. V. Pennsylvania, 134 U. S. 232, 10 Sup.

Ct. 533, 33 L. Ed. 892 ; an act which directs

employers of aliens to retain a certain sum
from their daily wages and pay it to the

state is a tax on the alien and void; Fraser
V. aicConway & Co., 82 Fed. 257. ,

In a line of cases, the supreme court has
held that notes, bonds, and mortgages may
acquire a situs at the place where they are

held; New Orleans v. Stempel, 175 U. S.

309, 20 Sup. Ct. 110, 44 L. Ed. 174; Black-

stone V. Miller, 188 U. S. 189, 23 Sup. Ct.

277, 47 L. Ed. 439; Scottish U. & N. Ins. Co.

V. Bowland, 196 U. S. 611, 25 Sup. Ct. 345,

49 L. Ed. 619.

Personal property of a citizen and resident

of one state, consisting of mortgages in an-

other state, is taxable in the latter state;

Bristol V. Washington County, 177 U. S. 133,

20 Sup. Ct. 585, 44 L. Ed. 701. Mortgages

on land in a state may be taxed by it to

the mortgagees in the county where the land

lies, though owned by residents of another
state and in their possession ; Savings &
L. Soc. V. Multnomah County, 169 U, S. 42J,

18 Sup. Ct. 392, 42 h. Ed. 803.

Mortgage notes made and payable In Ohio
and secured by a mortgage on Ohio property,

the owner whereof resides in New York, are

not taxable in Indiana where they are for

safe keeping; Buck v. Beach, 206 U. S. 392,

27 Sup. Ct. 712, 51 L. Ed. 1106, 11 Ann.
Cas. 732. . This case is distinguished in

Wheeler v. New York, 233 U. S. 434, 440, 34
Sup. Ct. 607, 58 L. Ed. .

A bank deposit of a non-resident is taxable

at the situs of the bank; New Orleans v.

Stempel, 175 U. S. 309, 20 Sup. Ct 110, 44 L.

Ed. 174.

A state may tax property in the form of

credits evidenced by notes or obligations held

within the state, in the hands there of an
agent of a foreign corporation carrying on a

permanent business there; State Board of

Assessors v. Compter National D'Escompte
de Paris, 191 U. S. 388, 24 Sup. Ct. 109, 48

L. Ed. 232.

Bonds deposited by a foreign insurance

company with a state insurance commission-

er, may be taxed by the state; Scottish U.

& N. Ins. Co. V. Bowland, 196 U. S. 611, 25

Sup. Ct. 345, 49 L. Ed. 619.

A tax imposed by a state upon tangible

propftrty within its limits, the owner of

which is a non-resident, is not a personal

charge against the owner, but must be en-

forced against the property ; People v.

Chenango Co., 11 N. Y. 563; Dow v. First

Parish in Sudbury, 5 Mete. (Mass.) 73; and
such personalty cannot be taxed unless it

has an actual situs within the state so as

to be under the protection of its laws; Au-

gusta V. Dunbar, 50 Ga. 387.

The rule or fiction of law that personal

property, more especially choses in action,

has no situs away from the domicil of the

owner at which it is deemed to be present,

originated, according to Savigny, in Rome,
and acquired the designation of mobttia

personam sequuntur; but its applicability,

to property was never held to extend be-

yond Roman territory. Subsequently it

became a device of international comity

which, it has been declared, was subsequently

"adopted from considerations of general con-

venience and policy and for the benefit of

commerce." It. was never invented with a

view to its being used as a rule to govern

and define the application and scope of

taxation, nor was it intended to have any

other meaning than that, for the purpose of

the sale and distribution of property, any

act, agreement, or authority which is suffi-

cient in law where the owner resides, shall

pass the property in the place where the

property is, more especially to facilitate the

distribution of decedents' estates by enabling
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owners to dispose of their property without
emharrassment from their ignorance "of the
laws of the country where It is ; David A.
Wells in 52 Pop. Scl. Monthly 356.
In dealing with the Intangible interest of

a stockholder, there is no question of physi-
cal situs, and the jurisdiction to tax such
interest is not dependent upon the tangible
property of the corporation; Hawley v.

JIalden, 232 U. S. 1, 34 Sup. Ct. 201, 58 L.
Ed. .

In estimating, for taxation, the value of a
telegraph company's property in a state, it

may be regarded as part of a system, and
it may be taxed although incorporated by
Congress, or engaged in interstate commerce;
W. U. Tel. Co. V. Missouri, 190 U. S. 412,

23 Sup. Ct 730, 47 L. Ed. 1116.

A state may tax the average number of
cars (refrigerator) used by a railroad within
the state, but owned by a foreign corporation,
which has no office or place of business
within the state, and employed as vehicles

of transportation within the state in the in-

terchange of interstate commerce; American
Refrigerator Transit Co. v. Hall, 174 U. S.

70, 19 Sup. Ct. 599, 43 L. Ed. 899 ; refriger-

ator cars of a Kentucky corporation, used in

Utah, may be taxed in Utah; Union Refrig-

erator Transit Co. v. I/ynch, 177 U. S. 149,

20 Sup. Ct. 631, 44 L. Ed. 708. A foreign

corporation (a sleeping car company) may be
taxed not only on its tangible property in a
state, but on the rights, privileges and fran-

chises; Pullman Co. v. Trapp, 186 Fed. 126,

108 O. C. A. 238.

A tax on the property and business of a
railroad operated within the state may be

estimated prima facie by gross income com-
puted by adding to the income derived from
business within the state the proportion of

interstate business equal to the proportion

between the road over which the business

was carried within the state to the total

length of the road over which it -vVas car-

ried; Wisconsin & M. R. Co. v. Powers, 191
U. S. 379, 24 Sup. Ct. 107, 48 L. Ed. 229. In
Maine v. R. Co., 142 U. S. 217, 12 Sup. Ct.

121, 163, 35 L. Ed. 994, an annual excise tax
for the privilege of exercising its franchise

was levied upon any one operating a rail-

road in the state, fixed by percentages vary-

ing up to a certain limit, upon the average
gross receipts per mile multiplied by the

number of miles within the state, when the

road extended outside. Tte tax was upheld.

The estimated gross receipts per mile were
said to be made a measure of the value of

the property per mile. That the effort of

the state was to reach that value and not to

fasten on the receipts from transportation,

as such, was said to be shown by the fact

that the scheme of the statute was to estab-

lish a system. The buildings of the railroad

and Its lands and fixtures outside of its

right of way were to be taxed and this ex-

cise, with the local tax, were to be in lieu

of all taxes. The local tax was not expect-

ed to include the additional value gained by
the property's being part of a going concern.

The excise was an attempt to reach that

additional value. The two taxes together

may be fairly called a commutation tax ; Gal-

veston, H. & S. A. R. Co. V. Texas, 210 U.

S. 217, 28 Sup. Ct. 638, 52 L. Ed. 1031.

The requirement that a sleeping car

company, as a condition of its right to do
intrastate business, shall, in the form of a
fee, pay to the state a specified per cent,

of its authorized capital, is a violation of

the constitution of the United States, in

that such a single fee, based on all the prop-

erty, interests, and business of the company,
in and out of that state, is, In effect, a tax
both on the interstate business of that com-
pany and on its property outside of that
state, and compels the company, in order
that it may do local business in connection
with Its Interstate business, to waive its

constitutional exemption from state taxation
on its interstate business and on its property
outside of the state ; Pullman Co. v. Kansas,
216 U. S. 56, 30 Sup. Ct. 232, 54 L. Ed. 378

;

to the same effect; Ludwig v. Telegraph Co.,

2i6 U. S. 146, 30 Sup. Ct. 280, 54 L. Ed. 423.

Rolling stock continuously used in a state
acquires a situs therein for taxation, and
even though it is used exclusively in inter-

state commerce, it may be subjected in the
state to an equal property tax; Pullman's
Palace Car Co. v. Twombly, 29 Fed. 658;
Union P. R. Co. v. Peniston, 18 Wall. (U. S.)

5, 21 L. Ed. 787. It is within the legisla-

tive power to establish a situs for person-
al property elsewhere than at the place in
which it is found, and rolling stock used
continuously in two states may have a situs

in each, but can be taxed in each only upon
a fair proportion of the value; Pullman's
Palace Car Co. v. Twombly, 29 Fed. 658.
The continuous use in one state necessary
for taxation is not prevented by frequent
change of cars from one road to another and
the fact that the identical cars are not con-
tinuously used in one state; id. It has also
been held that its situs for the purpose of
taxation is the place where the manager
or agent would be taxed in contemplation of
law ; Dubuque v. R. Co., 39 la. 56. Rolling
stock is taxable only at the home oflice of
the company; Appeal Tax Court v. R. Co.,

50 Md. 274.

The valuation of rolling stock may be ap-
portioned by the court for taxation among
the counties through which the road runs,
with an assignment to each county of a
share proportionate to the length of the road
therein ; Richmond & D. R. Co. v. Alamance,
84 N. O. 504. Rolling stock held under a
car trust company Is taxable where the car
trust association has its place of business;
24 Am. & Eng. R. Oas. 626.
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The Adams Express Company owned four
million dollars of tangible assets in different

states. By combining with that Its eon-

tracts, franchises and privileges, it created

a corporate property of sixteen million dol-

lars. Its intangible property is therefore

twelve million dollars; this must be consider-

ed as being distributed wherever its tangible

property is located and its work done, and to

be proportionally taxable there; American
Refrigerator Transit Co. v. Hall, 174 U. S.

70, 19 Sup.. Ct. 599, 43 L. Ed. 899. Pullman
cars employed in Pennsylvania are not ex-

empt from taxation there because, while in

use, they may pass across the boundary of

the state and return ; Pullman's Palace Car
Co. V. Pennsylvania, 141 U. S. 18, 11 Sup.

Ct. 876, 35 L. Ed. 613.

An excise tax on foreign corporations, for

the right to do business, of one-fiftieth of one

per cent, of the par value of its stock (but

not to exceed $2,000), is valid; Keystone
Watch Case Co. v. Com., 212 Mass. 50, 98 N.

E. 1063.

Veasels, though engaged in interstate com-
merce and employed in such commerce whol-

ly within the limits of a state, are subject

to taxation therein, although they may have
been registered or enrolled at a port outside

its limits ; Old Dominion S. S. Co. v. Virginia,

198 U. S. 299, 25 Sup. Ct. 686, 49 L. Ed.

1059, 3 Ann. Cas. 1100 ; but in Ayer & Lord
Tie Co. V. Kentucky, 202 U. S. 409, 26 Sup.

Ct. 679, 50 L. Ed. 1082, 6 Ann. Cas. 205, it

was held that the general rule as to vessels

plying between states and in the coastwise

trade, is that the domicil of the owner is

the situs of the vessel for taxation, subject

to the exception that where such a vessel

has. acquired an actual situs in a state other

than the owner's domicil, it may be taxed

there; and this was followed in Southern
P. Co. V. Kentucky, 222 U. S. 64, 32 Sup.

Ct. 13, 56 L. Ed. 96, where Old Dominion
S. S. Co. V. Virginia, 198 U. S. 299, 25 Sup.

Ct. 686, 49 L. Ed. 1059, 3 Ann. Cas. 1100,

was distinguished, because there the ves-

sels had for years been continuously and
exclusively engaged in navigating Virginia

waters, which state had therehy acquired
jurisdiction. The owner of a vessel cannot
arbitrarily select the place in which it shall

be taxed; Southern P. Co. v. Kentucky, 222

V. S. 63, 32 Sup. Ct. 13, 56 L. Ed. 96.

A poll or capitation tax is so called be-

cause it is a tax on the poll or person mere-

ly, Without regard to property or other

circumstances; The Head-Money Cases, 18

Fed. 135 ; Gardner v. Hall, 61 N. O. 21. It is

used in some states, as Pennsylvania, to es-

tablish a qualification for voting. It was
abolished in Massachusetts and in Delaware
(by the constitution of 1898) and a regis-

tration fee adopted in its stead. It is a di-

rect tax within the meaning of the federal

constitution; Pacific Ins. Co. v. Soule, 7

Wall. (U. S.) 433, 19 L. Ed. 95 ; Veazie Bank
V. Femio, 8 Wall. (U. S.) 533, 19 L. Ed. 482;

and cannot be laid by the United States ex-

cept in proportion to population ; Springer
V. U. S., 102 U. S. 587, 26 L. Ed. 253. The
domicil of the taxable is the place of the
imposition of the poll tax; State v. Boss,
23 N. J. li. 517.

One person cannot have two domicils for

the purpose of taxation; Richards v. Dag-
get, 4 Mass. 534; nor can one be abandoned
untU another is, acquired; Borland v. Bos-
ton, 132 Mass. 89, 42 Am. Re^. 424. See
Domicil.
There may be a tax upon occupations even

If it duplicates taxes ; Cooley, Tax, 385.

They are usually by way of license, as dis-

tinguished from a tax upon the business au-

thorized by the license to be carried on;

Home Ins. Co. v. Augusta, 50 6a. 530.

Such taxes have been laid on bankers, auc-

tioneers, lawyers; Simmons v. State, 12 Mo.
268, 49 Am. Dec. 131; Ould v. Richmond, 23
Grat. (Va.) 464, 14 Am. Rep. 139; clergy-

men; Miller v. Kirkpatrick, 29 Pa. 226; ped-

dlers, etc. See License Tax Cases, 5 Wall.

(U. S.) 462, 18 L. Ed. 497, as to federal li-

cense taxes.

A license fee is a charge for the privilege

of carrying on a business or occupation and
is not the equivalent or in lieu of a proper-

ty tax; New York v. Tax Com'rs, 199 U. S.

48, 25 Sup. Ct. 705, 50 L. Ed. 65, 4 Ann. Cas.

381. A privilege tax may both regulate the

business under the police power, and produce
revenue, if authorized by the law of the

state; Bradley v. Richmond, 227 U. S. 477,

33 Sup. Ct. 318, 57 L. Ed. 603. Its reasona-

bleness is within the discrimination of the

state; In re Ohio Tax Cases, 232 U. S. 576,

34 Sup. Ct. 372, 58 L. Ed. —. A state may
classify occupations and impose different tax-

es upon different occupations; Kehrer v.

Stewart, 197 U. S. 60, 25 Sup. Ct 403, 49 L.

Ed. 663. The classification of merchants sell-

ing sewing machines at regular places of

business and manufacturers selling by trav-

eling salesmen is not unreasonable; such

laws will not be set aside as discriminatory

if there is any rational basis for the classi-

fication; Singer Sewing Mach. Co. v. Brick-

ell, 233 U. S. 304, 34 Sup. Ct. 493, 58 L. Ed.—. So of grading dairies; Birmingham v.

Goldstein, 151 Ala. 473, 44 South. 113, 12 L.

R. A. (N. S.) 568, 125 Am. St. Rep. 33; but

not of discriminating between oil wagons
and other wagons; Waters-Pierce Oil Co. v.

Hot Springs, 85 Ark. 509, 109 S. W. 293, 16

L. R. A. (N. S.) 1035.

While the amount of the license or fee is

usually a question for the taxing power, yet

the rule is subject to the limitation that the

tax should not be a prohibition of any legit-

imate business; Fiscal Court, Owen Co., etc.,

v. F. & A. Cox Co., 132 Ky. 738, 117 S. W.
296, 21 L. R. A. (N. S.) 83; Morton v. Macon,

111 Ga. 162, 36 S. E. 627, 50 L. R. A. 485. A
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license tax of $800 on private bankers is

valid; Bradley & Oo. v. Riclimond, 110 Va.

521, 66 S. E. 872; and one of $100; Seattle

V. Barto, 31 Wash. 141, 71 Pac. 735; and one

of $200 on pawnbrokers; Van Baalen v. Peo-

ple, 40 Mich. 258; and one of $100 on the

privilege of selling cigars; Gun'dling v. Chi-

cago, 177 TJ. S. 188, 20 Sup. Ct. 633, 44 L.

Ed. 725.

As to licensing physicians, see State v.

Matthews, 81 S. C. 414, 62 S. E. 695, 22 L.

E. A. (N. S.) 735, 128 Am. St. Rep. 919, 16

Ann. Cas. 182.

The federal corporation tax act (August 5,

1909) provided that every corporation for

profit and having a capital stock represented

by shares and engaged in business in any
state should be subject to pay annually a
special excise tax with respect to the carry-

ing on or doing business by such corporation

equivalent to one per centum upon the en-

tire net income, over and above five thou-

sand dollars, received by it from all sources,

exclusive of amounts received by it as divi-

dends upon stock of other corporation sub-

ject to the tax. This act was held valid in

Flint V. Tracy Co., 220 U. S. 107, 81 Sup. Ct.

342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312

(followed in McCoach v. R. Co., 228 U. S.

295, 33 Sup. Ct. 419, 57 L. Ed. 842), as being

an impost or excise tax on the doing of busi-

ness, and not a direct tax.

It was also there . held that it complies

with the provision for uniformity through-

out the United States, that franchises of cor-

porations are not governmental agencies of

the state, and that the tax is properly meas-

ured by the entire income of the companies

subject to it, notwithstanding a part of such

income may be derived from non-taxable

property.

While the legislature cannot by a declara-

tion change the real nature of a tax it im-

poses, its declaration is entitled to weight in

construing the statute and determining what
the actual nature of the tax is; id. It is an
excise tax measured by the corporate in-

come; Stratton's Independence v. Howbert,
231 U. S. 399,. 34 Sup. Ct. 136, 58 L. Ed.—

;

imposed upon the doing of business and not

upon the franchises or property of the cor-

poration; McCoach V. R. Co., 228 TJ. S. 295,

33 Sup. Ct. 419, 57 L. Ed. 842. The act was
repealed by the tariff act of 1913.

A trust formed in a state for the purpose
of purchasing, Improving, holding and sell-

ing lands, which does not have perpetual
succession, but ends with lives in being and
twenty years thereafter, is not vrtthin the
provisions of the corporation tax law; Eliot

V. Freeman, 220 U. S. 178, 31 Sup. Ct. 360,

55 L. Ed. 424. See Teust Estates as Busi-
ness Companies.
The subject matter of a succession tax is

the devolution of the estate, or the right to

become beneficially entitled to the same;
Scholey v. Kew, 23 Wall. (U. S.) 349, 23 L.

Ed. 99; Northern T. Co. v. Rayner, 263 111.

222, 104 N. E. 1114; it is not a property tax:

id. The taxes upon legacies and distri) utive

shares of personal property which were im-

posed by the war revenue act of June, 1898,

were imposed on the transmission or receipt

of such inheritances and legacies, and not

upon the right of the state to regulate the

devolution of property upon death : Knowl-

ton V. Moore, 178 TJ. S. 41, 20 Sup. Ct. 747,

44 L. Ed. 969, where this tax was held to be

a duty or excise, as distinguished from a

direct tax.

It was imposed on the particular legacies or

distributive shares, and not on the whole

personal estate. The rate of the tax was de-

termined by the classifications of legatees

and was progressively incx'eased according to

the amount of the legacies or shares; id.

The opinion contains a historical review of

the subject.

The cases upholding the constitutionality

of such taxes are said to be based upon two
principles: 1. An inheritance tax is not one
on property, but one on the succession. 2.

The right to take property by devise or de-

scent is a creature of the. law and not a nat-

ural right—a privilege; and therefore the
authority which confers it may impose con-

ditions upon it. From these principles it is

deduced that the states may tax the priv-

ilege, discriminate between relatives, and be-

tween them and strangers, and grant exemp-
tions, and are not precluded from this pow-
er by the provisions of state constitutions re-

quiring uniformity and equality of taxation:

Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct.

747, 44 L. Ed. 969; Strode v. Com., 52 Pa.

181; Schoolfield's Ex'r v. Lynchburg, 78 Va.

366; State v. Dalrymple, 70 Md. 294, 17 Atl.

82, 3 L. R. A. 372; State v. Hamlin, 86 Me.
495, 30 Atl. 76, 25 L. R. A. 632, 41 Am.
St. Rep. 569 ; State v. Alston, 94 Tenn. 674,

30 S. W. 750, 28 L. R. A. 178; In re Wil-
merding's Estate, 117 Cal. 281, 49 Pac. 181;
Minot V. Winthrop, 162 Mass. 113, 38 N. E.

512, 26 L. R. A. 259; Gelsthorpe v. Furnell,

20 Mont. 299, 51 Pac. 267, 39 L. R. A. 170.

Such acts may discriminate between col-

lateral and lineal relatives; Billings v„ Illi-

nois, 188 TJ. S. 97, 23 Sup. Ct. 272, 47 L. Ed.
400; and may tax undistributed estates of
persons who died before the enactment; Ca-
hen v. Brewster, 203 TJ. S. 543, 27 Sup. Ct
174, 51 L. Ed. 310, 8 Ann. Cas. 215; and a
sliding scale is valid; Knowlton v. Moore,
178 U. S. 109, 20 Sup. Ct. 747, 44 L. Ed. 969.

But an act taxing only estates over $20,-

000 was held unequal and void; State v.

Ferris, 53 Ohio St. 314, 41 N. B. 579, 30 L.

R. A. 218. See an article in 34 Amer. L.

Reg. (N. S.) 179, by Luther E. Hewitt.
A state may impose a graduated tax on

transfers of personal property by an instru-

ment taking effect on the grantor's death,
without violating the equal protection clause;

Keeney v. New York, 222 U. S. 525, 32 Sup.



TAX 3230 TAX

Ct. 105, 56 L. Ed. 299, 3S L. R. A. (N. S.)

1139; an Illinois testator's deposit In a New
York bank and his credits there may be sub-
jected by New York to an inheritance tax;

Blackstone v. Miller, 188 V. S. 189, 23 Sup.
Ct. 277, 47 L. Ed. 439. Inheritance taxes on
tangible chattels, both at the domlcil of the
owner and at their sHus, are constitutional;

Callahan v. Woodbridge, 171 Mass. 595.

A New Hampshire testator bequeathed
stock in a. corporation incorporated in Massa-
chusetts and other states; it was held that

the value of this stock, for the purpose of a

succession tax to be paid in Massachusetts, Is

limited to the value of the franchise and
property in Massachusetts which it specifical-

ly represents; Kingsbury v. Chapin, 196

Mass. 533, 82 N. B. 700, 13 Ann. Gas. 738.

The New York inheritance tax act, impos-

ing a transfer tax upon property within the

state belonging to non-residents at the time
of death, is valid as to promissory notes, the

makers of which are non-residents of the

state; Wheeler v. New York, 233 U. S. 434,

34 Sup. Ct. 607, 58 L. Ed. .

In Iowa it was held that a herd of cattle

within the state of Missouri, belonging to a
resideilt of Iowa, was not subject to an in-

heritance tax upon his decease; Weaver's
Estate V. State, 110 la. 328, 81 N. W. 603.

Where a testator died domiciled in Illinois,

leaving property consisting in part of a debt

due him in New York and in part of a net

sum held on deposit account by a trust

company of that state, it was held that, al-

though the whole succession had been taxed

in Illinois, the New York tax on the transfer

was also valid, and that the fact that two
states, dealing each with its own law of suc-

cession, both of which have to be invoked by
the party claiming rights, have taxed the

right which they respectively confer, gives

no ground for complaint on constitutional

grounds; Blackstone v. Miller, 188 U. S.

189, 23 Sup. Ct. 277, 47 L. Ed. 439.

When land in another state is directed by
will to be sold, it is not thereby subjected to

succession tax of that other state; In re

Shoenberger's Estate, 221 JPa. 112, 70 Atl.

579, 19 L. R. A. (N. S.) 291, 128 Am. St. Rep.

737.

A provision in a will for the care of testa-

tor's grave is not subject to collateral inher-

itance tax; Morrow v. Durant, 140 la. 437,

118 N. W. 781, 23 L. R. A. (N. S.) 474, 17 Ann.

Cas. 850. But where the gift was to a ceme-

tery company to be used for that purpose, it

was held subject to the tax; In re Fay's Es-

tate, 62 Misc. 154, 116 N. Y. Supp. 423;

Long's Estate, 22 Pa. Super. Ct. 370. See

note to 23 L. R. A. (N. S.) 474.

A state inheritance tax may be levied on

the exercise of a power of appointment as

though the estate belonged to the person exer-

cising the power, and, although the power

was created prior to the act, it does not de-

prive the- appointee of his property without

due process of law; Chanler v. Kelsey, 205
U. S. 466, 27 Sup. Ct. 550, 51 L. Ed. 882.

A state can lay an inheritance tax or

transfer tax on United States bonds; Plum-
mer v. Coler, 178 U. S. 115, 20 Sup. Ct. 829,

44 L. Ed. 998; Succession of Levy, 115 La.

377, 39 South. 37, 8 L. R. A. (N. S.) 1180, 5
Ann. Cas. 871. A state may tax its own
bonds or those of its municipalities, and this

does not impair the obligation of the con-

tract; Orr V. Oilman, 183 U. S. 278, 22 Sup.

Ct. 213, 46 L. Ed. 196; though issued tax

free; Com. v. Herman, 16 W. N. C. (Pa.) 210.

A state inheritance tax imposed upon a
legacy to the United States is not invalid as

an attempt to tax the property of the United
States, since it is imposed upon the legacy

before it reaches the hands of the govern-

ment; U. S. V. Perkins, 163 U. S. 625, 16

Sup. Ct. 1073, 41 L. Ed. 287. So also In re

Harriot's Estate, 145 N. Y. 543, 40 N. E. 246.

The United States may levy an inheritance

tax on a bequest to a city or state; Snyder
V. Bettman, 190 U. S. 249, 23 Sup. Ct. 803,

47 L. Ed. 1035.

On the death of a non-resident intestate,

his estate immediately passes to his next of

kin, and the right of the state to inheritance

tax vests at once; In re Ramsdill's Estate,

190 N. Y. 492, 83 N. B. 584, 18 L. R. A. (N.

S.) 946; but on the death of a testator it is

otherwise ; see 21 Harv. L. Rev. 435.

No inheritance tax can be collected when a

legatee renounces; In re Stone's Estate, 132

la. 136, 109 N. W. 455, 10 Ann. Cas. 1033;

contra, In re Frank's Estate, 9 Pa. Co. Ct
662.

For the inheritance tax laws of all the

states, see Bancroft, Inheritance Taxes
(1911).

The war revenue (1898) stamp duty im-

posed on sales of corporate stock is in the

category of duties, imposts and excises, and
is not a direct tax; Thomas v. U. S., 192 U.

S. 363, 24 Sup. Ct. 305, 48 L. Ed. 481.

The New York State tax of two cents a
share on transfers of stock made within the

state does not violate the equal protection

clause of the 14th amendment; nor does it

deprive non-resident owners of stock trans-

ferring, in New York, shares of nourresident

corporations, of their property without due
process of law ; nor does it interfere with in-

terstate commerce; New York v. Reardon,
204 U. S. 152, 27 Sup. Ct 188, 51 L. Ed. 415,

9 Ann. Cas. 736.

Income Tax. The 16th amendment of the

federal constitution, 1913, gave the power to

levy a tax on incomes from whatever source

derived, without apportionment among the

several states, and without regard to any

census or enumeration. The act of congress

of October 3, 1913. imposed a tax of one per

cent, per annum upon the entire net income

arising from all sources in the preceding cal-

endar year, to every citizen, whether at home
or abroad, and to every person residing in
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the United States, though not a citizen there-

of, and a like tax was imposed upon the net
income from all property owned and of every
business, etc., carried on in the United States

by persons residing elsewhere. In addition

to this tax, which is called in the act "the
normal income tax," there is also imposed up-
on the net income of every Individual an ad-

ditional income tax, called in the act "the
additional income tax," of one per cent, per
annum upon the amount by which the total

net income exceeds $20,000 and does not ex-

ceed $50,000, two per cent, per annum upon
the amount by which the total net income ex-

ceeds $50,000 and does not exceed $75,000,

three per cent, per annum upon the amount by
which the total net income exceeds $75,000 and
does not exceed $100,000, four per cent, per

annum upon the amount by which the total

net income exceeds $100,000 and does not ex-

ceed $250,000, five per cent, per annum upon
the amount by which the total net income ex-

ceeds $250,000 and does not exceed $500,000,

and six per ceut. per annum upon the

amount by which the total net income ex-

ceeds $500,000.

The provisions of the act for the ascertain-

ment and assessment of these taxes are too

elaborate to permit even a brief statement of

them in this place.

Income in the federal constitution and in-

come tax act is Used in its common or ordi-

nary meaning, and not in its technical or

economic sense; Van Dyke v. Milwaukee, 146

N. W. 812.

Where a tax is within the legitimate au-

thority of the federal government, it may
be measured in part by the income from prop-

erty not in itself taxable. A distinction exists

between an attempt to tax property beyond
the reach of the taxing power and to meas-
ure a legitimate tax by income derived in

part at least from the use of such property

;

Flint V. Stone Tracy Co., 220 U. S. 107, 31
Sup. Ct. 342, 55 D. Ed. 389, Ann. Cas. 1912B,
1312.

It has been held in Indiana that Ufe insur-

ance policies are not taxable, as there Is no
statute regulating it, or any manner of as-

sessing for valuing such policies; State

Board of Tax Com'rs v. Holliday, 150 Ind.

216, 49 N. B. 14, 42 L. E. A. 826.

The proceeds of a life policy Issued by a
New York corporation to a resident of- New
Jersey, who always kept it In the latter state.

Is not subject to a New York inheritance tax
on "property within the state;" it appeared
that at the death of the insured the com-
pany had sufficient assets in New Jersey to

pay the policy; In re Gordon's Estate, 186
N. Y. 471, ,79 N. E. 722, 10 L. R. A. (N. S.)

1089. It is said that the difficulty of impos-
ing general property taxes on life insurance
policies does not apply to inheritance taxes;

20 Harv. L. Rev. 423, citing In re Knoedler's
Estate, 140 N. Y. S77, 35 N. E. 601.

Patent rights are not taxable; Com. v. Pet-

ty, 96 Ky. 452, 29 S. W. 291, 29 L. R. A. 786;

Com. V. Mfg. Co., 151 Pa. 265, 24 Atl. 1107,

1111; nor trade-marks; Com. v. Warehouse
Co., 132 Ky. 521, 116 S. W. 766, 21 L. R. A. (N,

S.) 30, 136 Am. St. Rep. 186, 18 Ann. Cas. 1156;

nor the good vAll of a newspaper; Hart v.

Smith, 159 Ind. 182, 64 N. B. 661, 58 L. R. A.

949, 95 Am. St. Rep. 280.

A state may not tax agenoies of the federal

government ; Farmers' Bank v. Minnesota,

232 U. S. 516, 34 Sup. Ct 354, 58 L. Ed.
(bonds issued by a municipality of a terri-

tory of the United States) ; or the property
of a bank in which United States bonds are
Included ; Home Sav. Bk. v. Des Moines, 205
U. S. 503, 27 Sup. Ct. 571, 51 L. Ed. 901;

Farmers' Bank v. Minnesota, 232 U. S. 516,

34 Sup. Ct. 354, 58 L. Ed. ; or the ob-

ligations of the United States; Plummer v.

Coler, 178 U. S. 115, 20 Sup. Ct. 829, 44 L.

Ed. 998 ; or United States revenue stamps

;

Palfrey v. Boston, 101 Mass. 329, 3 Am. Rep.
364 ; or the salary of a federal officer ; Dobr
bins v. Erie Co., 16 Pet. (U. S.) 435, 10 L.
Ed. 1022; or the Bank of the United States;
McCulloch V. Md., 4 Wheat. (U. S.) 316, 4 L.

Ed. 579 ; but stock In a national bank may
be taxed to the owner; note 3 L. R. A. (N.
S.) 584 ; or Its real estate, but not both ; Fred-
erick Co. V. Bank, 48 Md. 117. The Bank of
the United States is not a private corpora-
tion, but a public one created for national
purposes, and therefore beyond the taxing
power of a state; Osborn v. Bank, 9 Wheat.
(U. S.) 738, 6 L. Ed. 204; so is land of the
United States; Van Brocklln v. Tennessee,
117 U. S. 155, 6 Sup. Ct. 670, 29 L. Ed. 845

;

and also where it has sold real estate reserv-

ing the legal title till all payments are made
and conditions performed; Mint Realty Co.
V. Philadelphia, 218 Pa. 104, 66 Atl. 1130, 11
Ann. Cas. 388. (But it is otherwise where all

the conditions precedent to a sale thereof
have been perfected, but the legal title re-

mains in the United States; McDaniel v.

Traylor, 196 U. S. 423, 25 Sup. Ct. 369, 49
L. Ed. 533) ; so of public lands located under
a warrant, but the equitable title has not
passed ; Sargent v. Herrick, 221 U. S. 404, 31
Sup. Ct. 574, 55 L. Ed. 787. A state cannot
tax the franchises of a telegraph company
received from the United States to use mili-

tary and post roads; Western U. Tel. Co. v.

Wright, 185 Fed. 250, 107 C. C. A. 356; but
see Western U. Tel. Co. v. Trapp, 186 Fed.
114, 108 C. C. A. 226 ; so also the operations
of the Union Pacific Railroad, which was
chartered by congress; but its property may
be taxed; Union P. R. Co. v. Peniston, 18
Wall. (U. S.) 5, 21 L. Ed. 787. The states

have no power to tax franchises conferred
by congress without its permission; Califor-

nia V. R. Co., 127 U. S. 1, 8 Sup. Ct. 1073, 32
L. Ed. 150. They may tax liquor in a United
States bonded warehouse ; Thompson v. Ken-
tucky, 209 U. S. 340, 28 Sup. Ct 533, 52 L.

Ed. 822.

Permanent improvements on lands allotted

to Indians in severalty cannot be taxed by a



TAX 3232 TAX

state as personal property ; U. S. v. Rickert,

188 U. S. 432, 23 Sup. Ct. 478, 47 L. fid. 532

;

proceeas of the sale of allotted lands by In-

dian heirs of allottees are exempt; TJ. S. v.

Thurston Co., 143 Fed.. 287, 74 O. 0. A. 425.

A state may hot impose a tax which is in

any way a burden on interstate commerce;
and a tax on telegraphic messages sent out

of the state is unconstitutional ; Western Un-
ion Tel. Co. V. Texas, 105 U. S. 460, 26 L. Ed.

1067; see Leloup v. Port of Mobile, 127

U. S. 640, 8 Sup. Ct. 1383, 32 L. Ed. 311;

so is a state tax on freight transported from
state to state; Philadelphia & R. E. Co. v.

Pennsylvania, 15 Wall. (U. S.) 232, 21 L. Ed.

146 ; but a state may impose a privilege tax

upon corporations engaged in interstate com-

merce for carrying on that part of their busir

ness which is wholly within the taxing state.

This rule does not permit the taxing of Pull-

man cars running through a state, but those

operated wholly within a state may be taxed

;

Allen V. Car Co., 191 U. S. 171, 24 Sup. Ct. 39,

48 L. Ed. 134.

4- state may tax personal property employ-

ed in interstate or foreign commerce, like

other personal property within its jurisdic-

tion; Pullman's P. C. Co. v. Pennsylvania,

141 U. S. Ig, 11 Sup. Ct. 876, 35 L. Ed. 613

;

followed in Old Dominion S. S. Co. v. Vir-

ginia, 198 TJ. S. 305, 25 Sup. Ct. 686, 49 U Ed.

1059, 3 Ann. Cas. 1100. A state may tax

property (here of an unincorporated express

company) within a state; although used in in-

terstate commerce, and may measure its val-

ue by the gross receipts and impose a tax on
such value, if the same is in lieu of all taxes

upon the property; U. S. Express Co. v.

Minnesota, 223 V. S. 335, 32 Sup. Ct. 211, 56

L. Ed. 459. A statute taxing a telegraph

company upon its property within the state,

at such a proportion of the whole value of its

capital stock as the length of its lines within

the state bears to the length of all its lines

everywhere, deducting the value of its real

estate and machinery subject to local taxa-

tion within the state, is constitutional ; West-

em U. Tel. Co. V. Taggart, 163 U. S. 1, 16

Sup. Ct. 1054, 41 L. Ed. 49.

While interstate commerce cannot itself be

taxed, the receipts of property or capital em-
ployed therein may be taken as the measure
of a lawful state tax, and where a foreign

corporation carries on a purely local business,

the state may impose an excise tax upon it

for the privilege of carrying on such business

and measure the sarue by the authorized capi-

tal of the corporation; Baltic Min. Co. v.

Massachusetts, 231 U. S. 68, 34 Sup. Ct. 15,

58 L. Ed.—, distinguishing Western U. Tel.

Co. V. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54

L. Ed. 355, and Southern Ey. Co. v. Greene,

216 U. S. 400, 30 Sup. Ct. 287, 54 L. Ed. 536,

17 Ann. Cas. 1247.

An ordinance imposing an annual license

fee on poles and' wires of telegraph, tele-

phone and electric light companies Is hot ob-

noxious to the commerce clause ; Western U.

Tel. Co. V. New Hope, 187 U. S. 419, 23 Sup.

Ct. ,204, 47 L. Ed. 240.

While a state may not directly tax import-

ed goods or the right to sell them, or impose
license fees on importers for the privilege of

selling, so long as the goods remain in the

original packages and are unincorporated in-

to the general property, yet when mingled

with the other property in the state, , such

goods are subject to the taxing power of the

state; New York v. Wells, 208 V. S. 14, 28

Sup. Ct. 193, 52 L. Ed. 370; Norfolk & W.
Ey. Co. V. Sims, "191 U. S. 441, 24 Sup. Ct.

151, 48 L. Ed. 254; American S. & W.Co. v.

Speed, 192 U. S. 500, 24 Sup. Ct. 365, 48 L.

Ed. 538.

Where a foreign manufacturer has a per-

manent place of business in this country for

the sale of imported articles, although the

bulk of the proceeds may be sent abroad, such

proceeds as cash in bank and notes receiva-

ble, retained here and used in the business,

become capital invested iu business in the

state and are subject to state taxation ; New
York V. Wells, 208 U. S. 14, 28 Sup. Ct. 193,

52 L. Ed. 370.

Grain was shipped from Western to East-

ern points under through bills of lading

which allowed warehousing in Chicago for

inspection and testing; Illinois taxed the

grain, in warehouse as personal property and

such tax was held constitutional; Bacon v.

Illinois, 227 U. S. 504, 33 Sup. Ct. 299, 57 L.

Ed. 615.

Where an assessment was made upon the

capital stock of a Pennsylvania corporation,

and a part of such stock was represented by

certain coal, mined in Pennsylvania, but stor-

ed in New York and there awaiting sale, it

was held that, however temporary the stay of

the coal might be in the particular foreign

states where it was resting at the time of the

appraisement, it was definitely and forever

beyond the jurisdiction of Pennsylvania and

could not be taxed there, even though it was

conceded that a tax on the corporate stock is

a tax on the assets of the corporation issuing

such stock; Delaware, L. & W. E. Co. v.

Pennsylvania, 198 U. S. 341, 25 Sup. Ct. 669,

49 L. Ed. 1077.

A tax on the seller is a tax on the goods;

Kehrer v. Stewart, 197 U. S. 60, 25 Sup. Ct

403, 49 L. Ed. 663. A state cannot impose a

privilege tax on the agent of a packing

house as to goods shipped to him from anoth-

er state merely to distribute to purchasers

from his principal ; but it can on his domes-

tic business ; nor is it void because it is laid

on the agent, so that it cannot be apportioned

between the two periods of business ; id.

No state can compel an individual or cor-

poration to pay for the privilege of engaging

in interstate commerce ; this does not prevent

a state from imposing ordinary property
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taxes upon property having a situs within its

territory and so employed, and the franchise

of a corporation so employed is, as a part of

its property, subject to state taxation, pro-

viding, at least, that it was not derived from
the United States. Telegraph companies en-

gaged in interstate commerce are subject to

police supervision, and the municipality may,
in addition to ordinary property taxation,

subject such corporations to reasonable
charges for the expenses thereof. Reason-
ableness will depend on all the circumstances

of the case ; Atlantic & P. Tel. Co. v. Phila-

delphia, 190 U. S. 160, 23 Sup. Ct. 817, 47 L.

Ed. 995.

There is a presumption that the state leg-

islature intended to tax only that which it

had the power to tax, and a state license tax,

if void in part, may be sustained so far as

it relates to business intrastate ; Singer Sew-
ing Machine Co. v. Alabama, 233 U. S. 304,

34 Sup. Ct. 493, 58 L. Ed. .

A railroad- bridge across a navigable river

forming the boundary line between two states

is not, by reason of being an instrument of

Interstate commerce, exempt from taxation

by either state upon the part within its

boundaries; Pittsburgh, C, C. & St. L. R.
Co. V. Board of Public Works, 172 U. S. 32,

19 Sup. Ct. 90, 43 L. Ed. 354 ; so of a bridge
over the Ohio river; Henderson B. Co. v.

Henderson, 173 U. S. 620, 19 Sup. Ct. 553,

43 L. Ed. 823.

The federal constitution provides that no
state shall, without consent of congress, (1)

lay any imposts or duties on exports or im-
ports, except what may be necessary for ex-

ecuting its inspection laws. See Woodruff v.

Parham, 8 Wall. (U. S.) 123, 19 L. Ed. 382;
(2) lay any duties of tonnage. Under this

clause a tax on vessels at a certain sum per
ton is forbidden; Cannon v. New Orleans,
20 Wall. (U. S.) 577, 22 L. Ed. 417.

The constitution of the United States does
not profess in all cases to protect property
from unjust and oppressive taxation by the
states. That is left to the state constitu-
tions and state laws; New Orleans C. & L.
R. Co. V. New Orleans, 143 U. S. 192, 12 Sup.
Ct. 406, 36 L. Ed. 121.

The United States cannot tax the salary
of a state officer ; Collector v. Day, 11 Wall.
113, 20 L. Ed. 122 ; or the Income of a mu-
nicipal corporation ; Pollock v. Trust Co., 157
U. S. 429, 15 Sup. Ct. 673, 39 L. Ed. 759 ; or
bonds Issued by a state, or by one of its

municipal bodies under its authority, and
held by private corporations; Mercantile
Bank v. New York, 121 U. S. 138, 162, 7 Sup.
Ct. 826, 30 L. Ed. 895; Plummer v. Coler,
178 U. S. 115, 20 Sup. Ct. 829, 44 L. Ed. 998

;

or impose a stamp tax upon a bond which a
state required as a prerequisite to the right
to sell liquor; Ambrosini v. U. S., 187 U. S.

1, 23 Sup. Ct. 1, 47 L. Ed. 49. But when
South Carolina went into the liquor busi-
ness, it did so as a private undertaking and

Bouv.—203

was subject to the internal revenue tax
thereon; South Carolina v. U. S., 199 U. S.

437-, 26 Sup. Ct. 110, 50 L. Ed. 261, 4 Ann.
Cas. 737 (White, Peckham and McKenna, JJ.,

dissenting).

For a letter from Taney, C. J., to Secre-

tary Chase protesting against a tax on the

salaries of judges, see 157 U. S. 701.

As to exemptions from taxation: In the ab-

sence of any constitutional provision, the right

to make exemptions is included in the right

to apportion taxes; City of Indianapolis v.

Sturdevant, 24 Ind. 391; the federal con-

stitution does not prohibit them ; New York
V. Tax Com'rs, 199 U. S. 1, 25 Sup. Ct. 705,

50 L. Ed. 65, 4 Ann. Cas. 881.

A contract of exemption from taxation
must be clear and unambiguous ; City of St.

Louis V. Ry. Co., 210 U. S. 266, 28 Sup. Ct.

630, 52 L. Ed. 1054 ; exemption is never pre-

sumed
; New York v. Tax Com'rs, 199 U. S.

41, 25 Sup. Ct. 705, 50 L. Ed. 65, 4 Ann. Cas.
381; exemption acts, if doubtful, are con-

strued in favor of the public; Spokane Val-
ley L. & W. Co. V. Kootenai Co.", 199 Fed.
481; Commonwealth's Appeal, 127 Pa. 435,

17 Atl. 1094 ; being in derogation of common
right ; Yazoo & M. V. R. Co. v. Thomas, 132
U. S. 174, 10 Sup. Ct. 68, 33 L. Ed. 302. The
rule that they must be strictly construed
against the exemption applies not only to the
extent of the legislative grant, but also to
the power of the legislature to make it. Ber-
ryman v. Board of Trustees, 222 U. S. 384, 32
Sup. Ct. 147, 56 L. Ed. 225. Exemptions are
not favored by the courts ; People v. Com-
missioners, 76 N. Y. 64; property exempted
from taxation must be of a pubUc nature and
for a public purpose. Where the general use
is of a public nature the right to exemption
is not impaired by the fact that part of the
property is used for producing revenue, as
in the case of a public library, and statu-
tory exemption is not impaired by the fact
that part of a library building is a theatre
or haU occasionally let to outside parties;
People V. Sayles, 23 Misc. 1, 50 N. Y. Supp. 8.

The legislature of a state may grant to a
corporation a perpetual exemption from tax-
ation; Herrick v. Randolph, 13 Vt. 525; Lan-
don V. Litchfield, 11 Conn. 251; O'Donnell
V. Bailey, 24 Miss. 386 ; but privileges which
may exempt a corporation from the burdens
common to individuals do not necessarily
flow from their charter, but must be express-
ed in it or they do not exist; Marshall, C.
J., In Providence Bank v. Billings, 4 Pet.

(U. S.) 514, 7 L. Ed. 939.

A state may bind Itself by a contract,
based upon a consideration, to refrain from
exercising the right of taxation in a partic-
ular case; Tomlinson v. Branch, 15 Wall.
(U. S.) 460, 21 L. Ed. 189 ; Humphrey v. Pe-
gues, 16 Wall. (U. S.) 244, 21 L. Ed. 326 ; At-
water v. Woodbridge, 6 Conn. 223, 16 Am.
Dec. 46, note. Immunity from taxation is

not in itself transferable. It must be consid-
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ered as a personal privilege not extending
beyond the immediate grantee, unless other-
wise expressly declared; Pickard v. R. Co.,

130 U. S. 637, 9 Sup. Ct. 640, 32 L. Ed. 1051.

A charter of a railway conferring all the
powers and privileges conferred by act on
another company does not include a right to

exemption belonging to such other company;
Wright V. Banking Co., 216 U. S. 420, 30 Sup.
Ct. 242, 54 L. Ed. 544. A right of exemption
belonging to a railroad company does not
survive a foreclosure sale at which the state

bought in the property ; Great Northern R.

Co. V. Minnesota, 216 U. S. 206, 30 Sup. Ct.

344, 54 L. Ed- 446.

A distinction between an exemption con-

tained in a special charter, and general en-

couragement to all persons to engage in a
certain class of enterprises, is well settled;

the latter is a mere announcement of a pol-

icy of the state, and not a contract with a
company coming under its provisions ; Wis-
consin & M. R. Co. V. Powers, 191 U. S. 379,

24 Sup. Ct. 107, 48 L. Ed. 229.

Where the exemption Is by contract with
the state (as in the Dartmouth College Case,

4 Wheat. [V. S.] 518, 4 L. Ed. 1329), it is

beyond the power of the state to abrogate.

To make such a contract there must be a
consideration. If the law be a mere ofEer

of a bounty, it may be withdrawn at any
time, notwithstanding the recipients may
have incurred expense upon the faith of

such offers; Grand Lodge F. & A. M. v. New
Orleans, 166 U. S. 143, 17 Sup. Ct. 523, 41

L. Ed. 951. Thus in Welch v. Cook, 97 U.

S. 541, an act exempted from general taxa-

tion for ten years property that might be

employed in the District of Columbia for

manufacturing purposes; it was held to be

merely a bounty and liable at any time to

be ,withdrawn. So the perpetual exemption

in Christ Church v. Philadelphia Co., 24

How. (U. S.) 300, 16 L. Ed. 602, was held

revocable at the pleasure of the sovereign.

The same test as to what constitutes public

purposes should be applied in exempting

property from taxation as in levying taxes;

18 Harv. L. Rev. 386.

The exemption of corporate capital does

not necessarily include the exemption of

shareholders on their stock; New Orleans

V. Bank, 167 U. S. 404, 17 Sup. Ct. 905, 42

L. Ed. 202. A grant of a franchise subject

to paying a license fee does not,, of itself,

exempt the property itself from taxation;

New York v. Tax Com'rs, 199 U. S. 48, 25

Sup. Ct. 705, 50 L. Ed. 65, 4 Ann. Cas. 381;

and the imposition of an occupation tax does

not exclude the right to tax a vehicle used

therein ; Newport v. Pitzer, 131 Ky. 544, 115

S. W. 742, 21 L. B. A. (N. S.) 279. An ex-

emption, when contrary to the constitution

of a state, cannot be obtained in the guise

of a contract; Forshaw v. Laynan, 182 Fed.

193, 104 C. C. A. 559.

The state may exempt property from tax-

ation for state purposes that is subject to

taxation for municipal purposes; Coving-

ton Gas Light Co. v. Covington, 92 Ky. 312,

17 S. W. 808. It has full power to ex-

empt any class of property as it may deem
best, according to its views of public policy;

Wilkens Co. v. Baltimore, 103 Md. 293, 63

Atl. 562, 7 Ann. Cas. 1192 ; as stock and se-

curities of building associations; National

L. & I. Co. V. Detroit, 136 Mich. 451, 99 N.

W. 380.

The legislature may exempt property from
taxation in whole, or for all except specifled

levies on any class of property, unless pro

hibited by constitutional provisions, so long

as it affords to all property equal protection

of the laws and makes no unequal or unfair

discrimination in taxing different kinds or

classes of property; but all property of the

same kind and in the same condition, used

for the same purposes and afforded equal

protection of the law, must be submitted to

the same taxation ; Pryor v. Bryan, 11 Okl.

357, 66 Pac. 348, affirmed Foster v. Pryor,

189 tr. S. 325, 23 Sup. Ct. 549, 47 L. Ed. 835.

The power pf exemption seems to imply

the power of discrimination, and in tax, as

in other matters, classification Is within the

legislative power, and it may be even to a

greater extent. The state is not bound to

rigid equality by the equal protection clause

of the constitution; classification simply

must not be exercised in clear and hostile

discrimination between particular classes and

persons ; Citizens' Telephone Co. v. Puller,

229 cr. S. 322, 33 Sup. Ct. 833, 57 D. Ed. 1206.

Generally public property is exempt from

taxation, and this extends to assessments for

public improvements; St. Louis v. Brown,

155 Mo. 545, 56 S. W. 298; so of crown lands,

[1902] 2 K. B. 73. Public schools generally

are exempt, both from taxation and local

assessments; Pittsburg v. Subdistrict School,

204 Pa. 635, 54 Atl. 463, 61 L. R. A. 183;

Witter V. School Dist., 121 Cal. 350, 53 Pac.

905, 66 Am. St. Rep. 33. But they are not

exempt from assessments; Chicago v. Chi-

cago, 207 lU. 37, 69 N. E. 580.

Lands belonging to a state are exempt;

State V. Stevenson, 6 Idaho 367, 55 Pac. 886;

but a leasehold interest in lands belonging to

a state may be taxed ; Carrington v. People,

195 111. 484, 63 N. E. 163 ; Sexton v. Coahoma

Co., 86 Miss. 380, 38 South. 636; so a wharf

and warehouse on tide lands held under

contract of purchase from the state are tax-

able ; Gray's Harbor Co. v. Chehalis County,

23 Wash. 369, 63 Pac. 233.

Public parks are exempt; Herman v. Oma-

ha, 75 Neb. 489, 106 N. W.. 593; and city

halls and court houses; 1 Cooley, Tax. 263;

a building and a stock of liquors, owned by

a municipal corporation and operated by it

as a dispensary are public property and ex-

empt from taxation; Walden v. Whigham,
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120 Ga. 646, 48 S. B. 159; property of a
county held for a public use is exempt; Cam-
den Co. V. Collins, 60 N. J. L. 367, 37 Atl.

623, affirmed Collins v. Camden Co., 61 N.

J. L. 695, 43 Atl. 1097. The property of a
city used In connection with its fire depart-

ment, and also public parks of the city, are

exempt from taxation by the state; City

of Owensboro v. Com., 105 Ky. 344, 49 S.

W. 320, 44 L. R. A. 202; in the absence of

statute, municipal water works and lighting

plants are exempt; West Hartford v. Water
Com'rs, 44 Conn. 360; Board of Coun,ty

Com'rs V. Wellington, 66 Kan. 590, 72 Pac.

216, 60 L. K. A. 850; Smith v. Nashville, 88
Tenn. 464, 12 S. W. 924, 7 L. R. A. 469.

Property purchased by a municipal corpo-

ration for public purposes is not subject to

taxation for state purposes; Gachet v. Mew
Orleans, 52 La. Ann. 813, 27 South. 348;

Somerville v. Waltham, 170 Mass. 160, 48
N. E. 1092.

Buildings erected on leased premises by
a lessee holding under a lease from a town
for a fixed term, which requires the lessee

to expend a large sum during the first year
within the town, "either in the construction

of railroads or improvements" on the prem-
ises, and stipulates that in default of the

payment of rent the town may re-enter and
occupy aU the improvements thereon, are

part of the real estate, and are not assess-

able against the lessee; In re Long Beach
Land Co., 101 App. Div. 159, 91 N. T. Supp.

503 ; that the buildings were erected for the

lessee's business does not change the rule,

nor make them the lessee's property; id.

Dispensaries operated by county or mu-
nicipal authorities are not exempt from tax-

ation; Shefiield v. Dispensary in Blakely,

111 Ga. 1, 36 S. E. 302; wharf property of

a city is not ; Commonwealth v. Louisville

(Ky.) 47 S. W. 865; or property held by a
city as trustee; St Louis v. Wenneker, 145
Mo. 230, 47 S. W. 105, 68 Am. St. Rep. 561.

Where the owner of land held it in trust for

a city for park purposes, and prior to the

acceptance and improvement thereof received

the rents from its use as a ball ground, he
was properly charged with state and county
taxes thereon; Elliott v. Louisville, 123 Ky.

278, 90 S. W. 990.

Where land is necessary for the franchises

of a public corporation, it will not be locally

taxed unless the legislative intent is per-

fectly clear; Philadelphia v. Traction Co.,

208 Pa. 159, 57 Atl. 354.

The act of congress of July, 1870, provides

for the issue of United States bonds and
that they and the interest thereon shall be

exempt from taxation. This exemption cov-

ers bonds and every incident thereto, includ-

ing premiums above par which such bonds

command in the market; R. I. Hospital

Trust Co. V. Armington, 21 R. I. 33, 41 Atl.

570.

Government bonds are not subject to tax-

ation, although the money or property ob-

tained by a pledge of such bonds is not ex-

empt; Hooper v. State, 141 Ala. Ill, 3.7

South. 662; by act of August 13,. 1894, Unit-

ed States legal tender notes and coin may
be taxed by a state; this includes United
States notes commonly called greenbacks.

United States treasury notes, and gold and
sUver certificates; Howard Sav. Inst. v. New-
ark, 63 N. J. L. 547, 44 Atl. 654.

A state may authorize a town to exempt
manufacturing establishments, their neces-

sary machinery and buildings, and capital

and personal property invested therein; Col-

ton V. Montpelier, 71 Vt. 413, 45 Atl. 1039.

A railroad right of way is exempt, it pay-
ing a tax on gross earnings In return for ex-

emption; Patterson v. Chicago, R. I. & P. R.

Co., 99 Minn. 454, 109 N. W. 993; so in Bos-
ton V. R. Co., 170 Mass. 95, 49 N. E. 95.

The exemption of charitable and other in-

stitutions extends. to a common school; Wat-
son V. Cowles, 61 Neb. 216, 85 N. W. 35; a
medical college; Omaha Medical College v.

Rush, 22 Neb. 449, 35 N. W. 222; a school
for boys; Englewood School v. Chamberlain,
55 N. J. L. 292, 26 Atl. 913; a private mili-

tary school; Montclair Academy v. Bowden,
64 N. J. L. .214, 47 Atl. 490; a private school
for girls; 12 Can. S. C. 384; a private
school; Cassiano v. Ursuline Academy, 64
Tex. 678; a Catholic school teaching higher
and lower branches; People v. St. Francis
Academy, 233 111. 26, 84 N. E. 55.

Charging tuition at schools does not usual-

ly preclude exemption; Nashville v. Ward,
16 Lea (Tenn.) 27; Linton v. Cobb Institute,

117 Ga. 678, 45 S. E. 53; see notes in 21 L.

R. A. (N. S.) 164, 171; nor does using a
school for a residence; Cassiano v. Ursuline
Academy, 64 Tex. 673; Yale University v.

New Haven, 71 Conn. 316, 42 Atl. 87, 43 L.

R. A. 490 (Yale University, where buildings

were leased as dormitories). Where the
property of colleges is exempt if "occupied
by them or their ofiicers for the purposes for

which they were incorporated," a building

used for a student's dining hall, the presi-

dent's house, and certain houses leased to

professors (Harvard University) are exempt;
Harvard College v. Cambridge Assessors, 175
Mass. 145, 55 N. E. 844, 48 L. R. A. 547. Un-
der the same statute, houses leased to pro-

fessors (Williams College) were held not ex-

empt; Williams College v. Williamstown As-

sessors, 167 Mass. 505, 46 N. E. 394. In the

later of these two cases the houses were
used for professorial duties and the statute

was more liberally construed. Where a uni-

versity's land and buildings were exempt,
this does not exempt their lessees, who have
erected buildings thereon; Jetton v. Univer-
sity of the South, 208 U. S. 489, 28 Sup. Ct.

375, 52 L. Ed. 584. A church and its auxili-

ary charitable societies, in one of which
beneficiaries were required to pay for ad-
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mission and turn over their property to it,

are charitable organizations; Carter v. Whit-
comb, 74 N. H. 482, 69 Atl. 779, 17 L. R. A.
(N. S.) 733, and note.

The residence of a clergyman is not ex-

empt as a "building for religious worship,"

because it contains one room set apart as a
religious chapel; St. Joseph's Church v. Prov-

idence Assessors, 12 R. I. 19, 34 Am. Rep.

597.

A missionary society of a particular de-

nomination is exempt; Maine B. M. Conven-
tion V. Portland, 65 Me. 92; so is a home
for widows and orphans of members of a

secret society; Widows' & Orphans' Home of

O. F. V. Commonwealth, 126 Ky. 386, 103 S.

W. 354, 16 L. R. A. (N. S.) 829; so is an or-

phan asylum, though with restrictions as to

religious worship and instruction; Burd Or-

phan Asylum V. School Dist., 90 Pa. 21; so

is a corporation formed exclusively for the

study of Hebrew literature, religion and lan-

guage; Hebrew F. S. Ass'n v. New York, 4

Hun (N. Y.) 446; so a school for the instruc-

tion of girls in useful and ornamental
branches of learning and in the moral and
religious principles of the Roman Catholic

Church; Warde v. Manchester, 56 N. H. 508,

22 Am. Rep. 504. Hospitals are exempt;

Hennepin Co. v. Brotherhood of Gethsemane,

27 Minn. 460, 8 N. W. 595, 38 Am. Rep. 298;

though some of the patients therein pay for

their treatment; Philadelphia v. Hospital,

154 Pa. 9, 25 Atl. 1076.

Libraries are exempt; Cleveland Library

Ass'n V. Pelton, 36 Ohio St. 253 ; the Amer-

ican Geographical Society was held a library;

People V. Assessments Com'rs, 11 Hun (N.

Y.) 506; so was an institution whose mem-
bership was limited to a stated number of

shareholders; 1 El. & El. 88, but, contra,

Delaware County Institute v. Delaware
County, 94 Pa. 163; Providence Athenseum

X. Tripp, 9 R. I. 559.

Fraternal orders are often recognized as

charities; State v. Several Parcels of Land,

79 Neb. 643, 113 N. W. 248; Hibernian B.

Soc. V. Kelly, 28 Or. 173, 42 Pac. 3, 30 L.

R. A. 167, 62 Am. St. Rep. 769; contra, Ban-

gor V. Rising Virtue Lodge No. 10, 78 Me.

428, 40 Am. Rep. 369; and where only pure-

ly public charities are exempt, fraternal or-

ders which confine their benefactions to their

own members are taxable; Philadelphia v.

Masonic Home, 160 Pa. 572, 28 Atl. 954, 23

L. R. A. 545, 40 Am. St. Rep. 736 ; Morning

Star Lodge, No. 26, I. O. O. F. v. Hayslip, 23

Ohio St. 144; so are mutual benefit or mu-

tual insurance societies; Young Men's Soc.

V. Fall River, 160 Mass. 409, 36 N. E. 57;

Supreme Lodge M. A. F. O. v. Effingham Co.,

223 111. 54, 79 N. B. 23, 7 Ann. Cas. 38. If

part of a building is xented for business uses,

that part is taxable, even though the profits

are devoted to charity; Indianapolis v.

Grand Master, 25 Ind. 518; Massenburg v.

Grand Lodge F. & A. M., 81 Ga. 212, 7 S. E.

636.

A club house owned by a fraternal order,,

open only to members, but maintaining in one
part of the building a restaurant, the pro-

ceeds of which were devoted to charitable
work among the members and the public,

was held exempt; Salt Lake Lodge No. 85,

B. P. O. E., V. Groesbeck, 40 Utah 1, 120
Pac. 192.

A fraternal benefit association is not ex-

empt; Royal Highlanders v. State, 77 Neb.

18, 108 N. W. 183, 7 L. R. A. (N. S.) 380;

nor is a .club house belonging to such an or-

der, used to entertain, amuse and provide
refreshments for its members; Elks' Green
Bay Lodge v. Green Bay, 122 Wis. 452, 100
N. W. 837, 106 Am. St. Rep. 984.

The Young Men's Christian Association is

not entitled to the benefits of exemption;
Y. M. C. A. V. New York, 113 N. Y. 187, 21
N. E. 86; contra, Com. v. Y. M. C. A., 116
Ky. 711, 76 S. W. 522, 105 Am. St. Rep. 234;

Young Men's Christian Ass'n v. Donohugh,
13 Phila. 12 (but not as to property leased

by it for purposes of revenue ; i4.). A Young
AiVomen's Christian Association property was
held exempt; Philadelphia v. Women's Chris-

tian Ass'n, 125 Pa. 572, 17 Atl. 475. A the-

osophical society was held not exempt as a
literary, scientific or benevolent organiza-

tion; New England Theosophical Corp. v.

Board of Assessors, 172 Mass. 60, 51 N. B.

456, 42 L. R. A. 281 ; so as to a society for

the promotion of temperance; Young Men's

P. T. & B. S. V. Fall River, 160 Mass. 409, 36

N. E. 57. A building and loan association is

not a benevolent institution, so as to ex-

empt it; State v. McGrath, 95 Mo. 193, 8 S.

W. 425.

The right to exemption as a purely pub-

lic charity depends upon the public nature
of the charity, and not upon whether the

institution which administers it is a public

or private organization; Humphries v. Little

Sisters of the Poor, 29 Ohio St. 201. A cor-

poration without capital stock, the income of

which is not divided among its members, or-

ganized to provide a Jiome for working girls

at moderate cost, is exempt; Franklin Square

House V. Boston, 188 Mass. 409, 74 N. E. 675.

As to whether property claimed to be ex-

empt is actually employed for the purpose

for which the exemption was granted, see

note in 16 L. R. A. (N. S.) 829.

A building is not exempt if the charity it-

self uses it for profit; American S. S. Union

V. Philadelphia, 161 Pa. 307, 29 Atl. 26, 23

L. R. A. 695; Sisters of Peace v. Westervelt,

64 N. J. L. 510, 45 Atl. 788; but the facttha.t

some Income is derived from the use of the

property does not render it taxable, if the

use be a mere incident of the charitable pur-

pose for which it is maintained; House of

Refuge V. Smith, 140 Pa. 387, 21 Atl. 353;

Franklin Square House v. Boston, 188 Mass.

409, 74 N. E. 675.

A local auxiliary of a foreign missionary

society, employing nearly all of its funds

outside the state, is not exempt; Carter v.
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Whitcomb, 74 N. H. 482, 69 Atl. 779, 17 L.

R. A. (N. S.) 733, and note; The exemption
in a succession tax of religious, etc., organiza-

tions does not apply to those located outside
of the state; Carter v. Whitcomb, 74 N. H.
482, 69 Atl. 779, 17 L. R. A. (N. S.) 733, and
note.

Generally, exemption to schools on their

vacant lands does not extend to such assess-

ments when 'the improvement is beneficial to

their property ; State v. Macalester College,

87 Minn. 165, 91 N. W. 484; Boston Asylum
V. Street Com'rs of Boston, 180 Mass. 485, 62
N. E. 961. So of a cemetery company ; Phila-

delphia V. Burial Ground Society of Philadel-

phia, 178 Pa. 533, 36 Atl. 172, 86 L. R. A.

263; and the property of a county; Edwards
& W. Const. Co. V. Jasper Co., 117 la. 365,

90 N. W. 1006, 94 Am. St Rep. 301; but It is

held that the exemption does extend to as-

sessments; Dist. of Columbia v. Sisters of

Visitation of Washington, 15 App. D. C. 300;

Cooper Hospital v. Camden, 68 N. J. L. 208,

52 Atl. 210.

The omission of the legislature for one
year, or for a series of years, to tax certain

classes of property, does not destroy the pow-
er of the state to tax them when it sees fit;

New York v. State Board of Tax Com'rs, 199
U. S. 1, 25 Sup. Ct. 705, 50 L. Ed. 65, 4 Ann.
Cas. 381.

Where a charter provides that all earnings
above a specified rate of dividends shall go
to the territory of Hawaii, this is not taxa-

tion and does not exempt from other taxes;

Honolulu R. T. & L. Co. v. Wilder, 211 U. S.

137, 29 Sup. Ct. 44, 53 L. Ed. 121.

A tax may be levied upon the owner of

mineral rights in lands while the surface is

taxed to the owner of the fee ; Downman v.

Texas, 231 U. S. 353, 34 Sup. Ct 62, 58 L.

Ed. .

Lands in a harbor under water, but form-
ing part of the limits of a municipality, are
taxable; Leary v. Jersey City, 189 Fed. 419.

The right to lay taxes cannot be delegated

by the legislature to any other department
of the government ; St Louis v. Clemens, 52
Mo. 133; Hydes v. Joyes, 4 Bush (Ky.) 464,

96 Am. Dec. 311 ; except that municipal cor-

porations may be authorized to levy local tax-

es; Cooley, Tax. 62; St. Louis v. Laughlin,

49 Mo. 559; St Louis v. Bank, 49 Mo. 574;
Appeal of Butler, 73 Pa. 448.

The state may undoubtedly require the
payment of taxes in kind, that is, in products,
or in gold or silver bullion, etc. ; Cooley,
Tax. 12. See Perry v. Washburn, 20 Cal. 318

;

Lane Co. v. Oregon, 7 Wall. (U. S.) 71, 19 L.

Ed. 101.

The constitutional guaranty which declares

that no person shall be deprived of property,

etc., except by the judgment of his peers or
the law of the land does not necessarily apply
to the collection of taxes ; Harper v. Elber-

ton, 28 Ga. 566; Cooley, Tax. 87; Miller,

Const. 105; taxes have been said to be re-

coverable, not only without a jury, but with-

out a judge ; Harris v. Wood, 6 T. B. Monr.

(Ky.) 641. Though differing from procedure

in courts of justice, the general system of

procedure for the levy and collection of tax-

es established in this country is due process

of law;- Kelly v. Pittsburgh, 104 U. S. 78, 26

L. Ed. 658.

"It has frequently been held by this court,

when asked to review tax proceedings in

state courts, that due process of law is afford-

ed litigants if they have an opportunity to

question the validity or the amount of an
assessment or charge before the amount is

determined, or at any subsequent proceed-

ings to enforce its collection, or at any time

before final judgment is entered. Walker v.

Sauvlnet, 92 U. S. 90, 23 L. Ed. 678; David-
son V. New Orleans, 96 U. S. 97, 24 L. Ed.

616; Spencer v. Merchant, 125 U. S. 345, 8

Sup. Ct 921, 31 L. Ed. 763; Allen v. Georgia,

166 U. S. 138, 17 Sup. Ct 525, 41 L. Ed. 949

;

Orr V. Gilman, 183 U. S. 278, 22 Sup. Ct 213,

46 L. Ed. 196." Gallup v. Schmidt, 183 U. S.

300, 22 Sup. Ct. 162, 46 L. Ed. 207.

The power to tax is vested entirely in the

legislative department No matter how op-

pressive taxation may be, the judiciary can-

not interfere on that account; Veazie Bank
V. Fenno, 8 Wall. (U. S.) 533, 19 L. Ed. 482

;

Daily V. Swope, 47 Miss. 367.

The courts are without authority to avoid
an act of congress lawfully exerting the tax-

ing power, though it might appear to be exer-

cised unwisely or oppressively, nor can they
inquire into the levying of a tax within its

constitutional power; McCray v. U. S., 195
U. S. 27, 24 Sup. Ct 769, 49 L. Ed. 78, 1 Ann.
Cas. 561. Equity can only correct abuses in

assessing taxes by invidious assessments
when injury has been "done; Tacoma R. & P.

Co. V. Pierce Co., 193 Fed. 90.

In order to invoke the powers of a court
of equity to restrain the collection of illegal

taxes, the case must be brought within the
well recognized foundations of equitable ju-

risdiction, and the mere error or excess in

valuation, or hardship or injustice of the
law, or any grievance which can be remedied
by a suit at Jaw, either before or after pay-
ment of taxation, will not justify such inter-

position ; State Railroad Tax Cases, 92 U.
S. 575, 23 L. Ed. 663; Arkansas B. & L. Ass'n
V. Madden, 175 U. S. 269, 20 Sup. Ct. 119, 44
L. Ed. 159; and it must clearly appear not
only that the tax is illegal, but that the prop-
erty owner has no adequate remedy at law,
and that there are special circumstances
bringing the case under some recognized head
of equity jurisdiction; Pittsburgh, C.„ C. &
St L. R. Co. V. Board of Pub. Works,
172 U. S. 32, 19 Sup. Ct 90, 48 L. Ed.
354. An apparent exception to this rule has
been said to have been established by certain
cases, but this exception is only recognized
when there is a state statute authorizing an
injunction or when inequality of valuation is



TAX 3238 TAX

the result of a statute designed to discrim-
inate injuriously against any particular class
of persons or species of property; German
Nat. Bank v. Kimball, 103 U. S. 732, 26 L.

EJd. 469, where the cases are analyzed.
Equity will restrain the collection of taxes

illegally imposed, but there must be some
equitable ground for relief besides the illegal-

ity of the tax ; Allen v. Oar Co., 139 U. S.

658, 11 Sup. Ct 682, 35 L. Ed. 303. Such
ground may be liability to irreparable Injury
or to vexatious litigation; Union Pac. R. Co.

V. Cheyenne, 113 U. S. 525, 5 Sup., Ct. 601, 28
L. Ed. 1098. Where there is a statutory rem-
edy, it is exclusive ; but if the statute leaves

open to judicial inquiry all jurisdictional

questions, the decision of an administrative

board does not preclude a resort to judicial

remedies; Ogden City v. Armstrong, 168 U.

S. 239, 18 Sup. Ct. 98, 42 L. Ed. 444. If a
remedy is provided, as by a board of equal-

ization, redress there must first be sought;
Altschul V. Gittings, 86 Fed. 200.

Equity will not stop an assessing oflBcer

from performing his statutory duty for fear

he may perform it wrongfully, until an as-

sessment has actually been made ; First Nat.
Bank v. Albright, 208 U. S. 548, 28 Sup. Ct.

349, 52 h. Ed. 614.

See, as to a remedy in equity, a note in 16
L. E. A. (N. S.) 685.

Taxes become a lien on property only by
statute; Linn v. O'Neil, 55 N. J. L. 58, 25
Atl. 273; Heine v. Levee Com'rs, 19 Wall.
(U. S.) 659, 22 L. Ed. 223.

A state may tax property for previous

years, where it has escaped taxation; Jack-

son Lumbet Co. v. McCrimmon, 164 Fed. 759;

an act for the assessment and collection of

back taxes for several years on property that

had escaped ta'xation was upheld in Gallup v.

Schmidt, 183 U. S. 300, 22 Sup. Ct. 162, 46

L. Ed. 207, following the decision in the state

court.

Recovery Back of Taxes. It was held in

Elliott V. Swartwout, 10 Pet. (U. S.) 156, 9

Li. Ed. 373: Under the law as it stood at that

time, congress having made no special provi-

sion, where a collector charged excessive du-

ties and the party paying them, in order to

get possession of the goods, accompanied the

payment by a declaration to the collector that

he intended to sue him to recover back the

amount erroneously paid, and a notice not

to pay it over to the treasury, an action could

be maintained against the collector for the

excessive charge.

Taxes illegally assessed and paid may al-

ways be recovered back, if the collector un-

derstands from the payor that the taxes are

regarded as illegal and that suit will be in-

stituted to compel the refunding of them;

Erskine v. Van Arsdale, 15 Wall. (U. S.) 75,

21 L. Ed. 63, a case of internal revenue taxes.

The last two cases were cited and follow-

ed in Pacific Steam Whaling Co. v. U. S., 187

U. S. 447, 23 Sup. Ct. 154, 47 L. Ed. 253.

Where a state officer receives money for a
tax paid under duress with notice of its ille-

gality, he has no right to it and the name
of the state does not protect him from suit;

Atchison, T. & S. F. E^ Co. v. O'Connor, 223

U. S. 280y 32 Sup. Ct. 216, 56 L. Ed. 436, Ann.
Cas. 19130, 1050.

The grounds of protest need not be set out

;

Whitford, Bartlett & Co. v. Clarke, 80 Atl.

257 ; there must be a distinct" and definite

protest against paying the particular tax, on
the ground of its illegality. The form may
not be material; Eogers v. Greenbush, 58 Me.

390, 4 Am. Eep. 292 ; it is enough if the tax
collector was notified in writing that the tax-

es claimed were illegal and void, and that suit

would be brought to recover back the amount
paid; Shoup v. Willis, 2 Idaho (Hash.) 120,

6 Pac. 124. The grounds need not be set out
in an action to recover back internal revenue
taxes ; Stewart v. Barnes, 153 U. S. 456, 14

Sup. Ct. 849, 38 L. Ed. 781 ; Herold v. Kahn,
159 Fed. 608, 86 0. C. A. 598. In respect of

custom duties, more formality is required.

See a note In 36 L. E. A. (N. S.) 476, where
the cases are collected.

-The rule is firmly established that taxes

voluntarily paid cannot be recovered back,

and payments with knowledge and without

compulsion are voluntary; when paid/ under
protest or with notice of suit, a recovery

may, on occasion, be had, although, generally

speaking, even protest or notice will not avail

if thepayment be made voluntarily, with full

knowledge, and without any coercion by the

actual or threatened exercise of power -pos-

sessed, or supposed to be possessed, over per-

son or property, from which there is no
means of Immediate relief than payment;
Chesebrough v. United States, 192 U. S. 253,

24 Sup. Ct. 262, 48 L. Ed. 432 (purchase of

war revenue stamps for a dSed without pro-

test or notice).

Neither a statute imposing a tax, nor the

execution Issued, nor a mere demand for

payment, is treated as duress. It does not

necessarily follow that there will be a levy

on goods. Or, if there is, the citizen may
pay the money, regain the use of his prop-

erty and maintain a suit for the recovery of

what has been exacted. But he has the same
right to sue if he pays under compulsion

of a statute whose self-executing provisions

amount to duress. For instance, an act re-

quiring that if a franchise tax is not paid by

a given date a penalty of 25 per cent, shall

be incurred and the license of the corpora-

tion cancelled and the right to sue be lost

Payment to avoid such consequences Is not

voluntary but compulsory, and the money
may be refeovered back ; Gaar, Scott & Co. v.

Shannon, 223 U. S. 468, 32 Sup. Ct. 236, 56

U Ed. 510, following Atchison, T. & S. F. E.

Co. v. O'Connor, 223 U. S. 280, 32 Sup. Ct.

216, 56 L. Ed. 436, Ann. Cas. 19130, 1050.

See Peotest.
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The state rule excludes Interest on over-

due taxes unless the statute so provides ; the

United States rule allows interest unless for-

bidden by statute ; Billings v. United States,

232 U. S. 261, 34 Sup. Ct. 421, 58 L. Ed. ,

citing Cooley, Taxation 17, and Rochester v.

Bloss, 185 N. y. 42, 77 N. E. 794, 6 L. R. A.

(N. S.) 694, 7 Ann. Cas. 15, as to the state

rule, and U. S. v. R. Co., 106 U. S. 327, 1

Sup. Ct. 223, 27 L. Ed. 151, and U. S. v. R. Co.,

154 Fed. 519, as to the federal rule. Inter-

est accrues on a tonnage tax on foreign-built

yachts; U. S. v. Bennett, 232 U. S. 299, 34

Sup. Ct. 433, 58 L. Ed. —. See Tonnage.
The bankrupt act prefers taxes due to any

state and not only those due to the state in

which the proceedings are; New Jersey v.

Anderson, 203 U. S. 483, 27 Sup. Ct. 137, 51

L. Ed. 284 ; and this covers all taxes, includ-

ing yearly license fees of corporations organ-

ized under a state law for the privilege of

doing business ; id.i but this does not apply

to the liability of an employer to the state

under a state workmen's compensation act;

In re Farrell, 211 Fed. 212.

The fact that a tax statute acts retroac-

tively does not cause it to be unconstitution-

al ; Billings v. U. S., 232 U. S. 261, 34 Sup.

Ct. 421, 58 L,. Ed. .

Federal courts may issue a mandamus
against counties or municipal corporations,

to compel the levy of a tax to pay their judg-

ments ; Deuel County v. Bank, 86 Fed. 264, 30

C. C. A. 30.

The collection of taxes by distraint is one
of the most ancient methods known to the

law ; Scottish U. & N. Ins. Co. v. Bowland,
196 U. S. 611, 25 Sup. Ct. 345, 49 L. Ed. 619

;

and government bonds may be distrained up-

on for that purpose; id.

See License; CoNSTiTtriiONALirY; Po-
lice Poweb; Pbopeety.

TA X DEED. An instrument whereby the

oflScer of the law undertakes to convey the

title of the rightful proprietor to the purchas-

er at a tax sale, or sale of the land for non-

payment of taxes.

This deed, according to the principles of

the common law, is simply a link in the chain

of the grantee's title. It does not ipso facto

transfer the title of the owner, as in grants

from the government or deeds hetvreen man
and man. The operative character of it de-

pends upon the regularity of the anterior

proceedings. The deed is not the title itself,

nor even evidence of it Its recitals bind no
one. It creates no estoppel upon the former
owner. No presumption arises upon the mere
production of the deed that the facts upon
which it is based had any existence. When it

is shown, however, that the ministerial offi-

cers of the law have performed every duty

which the law imposed upon them, every con-

dition essential in Its character, then the

deed becomes conclusive evidence of the title

in the grantee, according to its extent and

purport. See Blackw. Tax TlUes 430.

The legislature may make a tax deed pri-

ma facie evidence of title in the purchaser,

but cannot make it conclusive evidence of his

title to the land ; Marx v. Hanthom, 148 U.

S. 172, 13 Sup. Ct. 508, 37 L. Ed. 410.

TAX LEVY. The total sum to be raised

by a tax. Also the bill, enactment, or meas-

ure of legislation by which an annual or gen-

eral tax is imposed.

TAX LIEN. A statutory lien in favor of

the state or municipality, upon the lands of

a person charged with taxes, binding the

same either for the taxes assessed upon the

specific tract of land, or for all the taxes due

from the individual, and which may be fore-

closed for non-payment, by judgment of a

court or sale of the land.

TAX SALE. A sale of lands for the non-

payment of taxes assessed thereon.

The power of sale does not attach until ev-

ery prerequisite of the law has been complied

with ; Minor v. Natchez, 4 Smedes & M.
(Miss.) 602, 43 Am. Dec. 488.

There must be a substantial compliance

with the law authorizing the sale ; Marx v.

Hanthorn, 148 U. S. 172, 13 Sup. Ct 508, 37
L. Ed. 410.

There are important details connected with

the auction Itself and the duties of the offi-

cer Intrusted with the conducting thereof.

The sale must be a pubUc, and not a private,

one. The- sale must take place at the precise

time and place fixed by the law or notice. A
tax sale Is vitiated by a failure to give the
notice required by law of the place where
the sale will occur ; Henderson v. White, 69
Tex. 103, 5 S. W. 374.

The sale must be made to the highest bid-

der. This is the rule in Pennsylvania ; but
in most of the states the highest bidder is he
who will pay the taxes. Interest, and costs

due upon the tract offered for sale for the

least quantity of it. The sale must be for

cash and must be according to the parcels

and descriptions contained In the list and the

other proceedings.

When a tract of land is assessed against

tenants in common, and one of them pays the

tax on his share, the interest of the other

may be sold to satisfy the residiJe of the
assessment.

Where several parcels of land belonging to

the same person are separately assessed, each
parcel is liable for its own specific tax and
no more.
A tax sale Is void if any portion of the tax

for which it was made was illegal; Tillotson

V. Webber, 96 Mich. 144, 55 N. W. 837 ; Gra-
ham V. Mortgage Co., 33 Fla. 356, 14 South.

796. See Culbertson v. Wltbeck Co., 127 U.

S. 326, 8 Sup. Ct. 1136, 82 L. Ed. 134; Tax
Deed.

TAX TITLE. The title by which one holds

land which he purchased at a tax sale.

It is not a derivative title. If valid, it is

a breaking up of all other titles, and Is an-
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tagonistic to all other claims to the land;
Willcuts V. Rollins, 85 la. 247, 52 N. W. 199

;

but in Pennsylvania, by statute, tax sales do
not always cut out existing liens.

The owner of land can acquire a tax title

by purchasing it at a tax sale; Griffin v.

Turner, 75 la. 250, 39 N. W. 294.

TAXABLE. That may be taxed.

TAXATION. The process of taxing or im-

posing a tax. Webster, Diet
In Practice. Adjustment. Fixing the

amount; e. g. taxation of costs. 3 Chitty,

Gen. Pr. 602.

See Tax.

TAXATION OF COSTS. Fixing the amount
of costs to which a party is entitled.

It is a rule that the jury must assess the

damages and costs separately, so that it may
api)ear to the court that the costs were not

considered in the damages; and when the

jury give costs in an amount insufficient to

answer the costs of the suit, the plaintiff may
pray that the officer may tax the costs, and
such taxation is inserted in the judgment.

This is said to be done ex assensm of the

plaintiff, because at his prayer. Bac. Abr.

Oosts (K).

The costs are taxed in the first instance by

the prothonotary or clerk of the court. See

Jackson v. Huntley, 2 Wend. (N. T.) 244;

Winslow V. Hathaway, 1 Pick. (Mass.) 211.

A bill of costs, having been once submitted to

such an officer for taxation, cannot be with-

drawn from him and referred to another;

Hall V. Sherwood, 2 Wend. (N. Y.) 252. See

Costs.

TAXI'ng officer. An officer in each

house of parliament, whose duty it is to tax

the costs incurred by the promoters or op-

ponents of private bills. May, Pari. Pr. 843.

TEACHER. See Schools.

TEAM. Two or more horses, oxen, or oth-

er beasts harnessed together for drawing;

Inman v. C, M. & St. P. R. Co., 60 la. 462,

15 N. W. 286 ; with the vehicle to which they

are customarily attached; Dains v. Prosser,

32 Barb. (N. Y.) 291; Wilcox v. Hawley, 31

N. Y. 655, in reference to an exemption law.

It may mean a vehicle with animals drawing

it and used for loads instead of persons.

Hlotchkiss V. Hoy, 41 Conn. 577. A horse

driven with other horses unharnessed; El-

liott V. Lisbon, 57 N. H. 29; and a single

horse ; Hoyt v. Van Alstyne, 15 Barb. (N. Y.)

568 ; are held teams.

TEAM WORK. Work done by a team as

a substantial part of a man's business. Hic-

kok V. Thayer, 49 Vt. 375. It has been held

to extend to other than agricultural work, as

hauling coals ; 9 Q. B. D. 636, overruling 8

Q. B. D. 1. A covenant to provide team work

does not oblige a lessee to find the instru-

ments necessary for its performance; U.

TEAMSTER. One who drives horses in a

wagon for the purpose of carrying goods for

hire. Elder v. Williams, 16 Nev. 416 ; Brusie
V. Griffith, 34 Cal. 306, 91 Am. Dec. 695. He
is liable as a common carrier. Story, Bailm.

§ 496. A teamster is a laborer; McElwaine
V. Hosey, 135 Ind. 481, 35 N. B. 272. See
Oabbier.

TECHNICAL. That which properly be-

longs to an art.

In the construction of contracts It Is a general
rule that technical words are to be taken according
to their approved and known use in the trade in

which the contract is entered into or to which it

relates, unless they have manifestly been under-
stood in another sense by the parties; 2 B. & P.

164. See Constkuotion.

TEDING-PENNY. A small tax to the

sheriff from each tithing toward the charge

of keeping courts, etc. Oowell.

TEIND COURT. In Scotch Law. A court

which has jurisdiction of matters relating to

teinds or tithes.

TELEGRAPH AND TELEPHONE. Meth-
od of Operation and General Characteristics.

In the United States all telegraph lines are

operated by companies, either under the au-

thority of general laws, or by express char-

ter ; Scott & J. Telgr. § 3. The telegraph is

an instrument of commerce ; Western U. Tel.

Co. V. Pendleton, 122 U. S. 347, 7 Sup. Ct.

1126, 30 L. Ed. 1187; and telegraphic commu-
nication between states is interstate com-
merce; Leloup V. Port of Mobile, 127 U. S.

640, 8 Sup. Ct. 1383, 32 L. Ed. 311; Postal

Tel.-Cable Co. v. Mobile, 179 Fed. 955 ; and
so is communication by telegraph or tele-

phone between points in different states;

Sunset Tel. & Tel. Co. v. Eureka, 172 Fed.

755.

Telegraph companies are gwosi-public agen-

cies, and their rights, duties, and obligations

are matters arising under the general law.

Questions ai'ising in connection with them
are not controlled in the federal courts by
state decisions; Postal Tel. Cable Co. v.

Baltimore, 156 U. S. 210, 15 Sup. Ct. 356, 39

L. Ed. 399. An indictment of a telegraph

operator in Connecticut who transmitted a

message to New Jersey directing a bet on

a horse-race, was upheld under a statute

prohibiting betting on horse races, and the

statute was held, not to be in violation of the

commerce clause in the constitution; State

V. Harbourne, 70 Conn. 484, 40 Atl. 179, 40

L. R. A. 607, 66 Am. St. Rep. 126. Exclu-

sive franchises may be granted, but will not

be implied ; Charles River Bridge v. Bridge,

11 Pet. (U. S.) 420, 9 L. Ed. 773. By a feder-

al statute, companies are authorized to con-

struct their lines upon any public road or

highway, and across navigable streams, but

so as not to interfere with their public use

or navigation; Dickey v. Tel. Co., 46 Me. 483.

The telegraph is a public use authorizing the

exercise of a right of eminent domain; State

V. Commercial News Co., 43 N. J. L. 381;

Chesapeake & P. Tel. Co. v. Tel. Co., 66 Md.

399, 410, 7 Atl. 809, 59 Am. Eep. 167 ; State
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V. Tel. Co., 53 N. J. L. 341, 21 Atl. 460, 11 L.

R. A. 664; Cumberland Tel. & Tel. Co. v. R.

Co., 42 Fed. 273, 12 L. R. A. 544.

Telephone Companies Usually Etnbraced
in Telegraph Legislation. In law the owners
and operators of telephones are in much the

same position as telegraph companies. There
appears to be no distinction between tele-

phonic and telegraphic communication.
It is generally held that where, by statute,

rights, duties or obligations are imposed upon
telegraph companies, no others being men-
tioned, telephone companies are also embrac-

ed unless there is some special reason why
they should be excluded. An extreme il-

lustration of this is to be found in the fact

that where telegraph companies are author-

ized by statute to exercise the right of emi-

nent domain, the power is also held to be
given to telephone companies ; San Antonio

& A. P. R. Co. V. Tel. Co., 93 Tex. 313, 55
S. W. 117, 49 L. R. A. 459, 77 Am. St. Rep.

884 ; Duke v. Tel. Co., 53 N. J. L. 341, 21 Atl.

460, 11 L. R. A. 664; and the same is true

of the authority to occupy highways;
People's Tel. & Tel. Co. v. Turnpike Rd.,

199 Pa. 411, 49 Atl. 284; N. W. Tel. Bxch.

Co. V. Ry. Co., 76 Minn. 334, 79 N. W. 315,

where it was said that "in these days there

ought to be no one to question the state-

ment that a telephone is simply an Improved
telegraph." The relation between the two
systems of communication was considered in

' ' ' England in connection with the control of

the telegraph by the postmaster-general.

The question was whether the telephonic

transmission of intelligence was an infringe-

ment of the telegraphic monopoly granted
to the postmaster-general. It was conclud-

ed by Stephen, J., that notwithstanding the

claim of novelty for the telephonic trans-

mitter and receiver the whole apparatus tak-

en together constituted a wire used for the

purpose of telegraphic communication ; Atty.

Gen. V. Edison T. Co., L. R. 6 Q. B. Div. 244.

Where a telephone company had been or-

ganized under a general act for the incorpo-

ration of telegraph lines, it was held to be
a valid corporation and as such subject to a
municipal tax; Wis. Tel. Co. v. Oshkosh, 62
Wis. 32, 21 N. W. 828. Telephone companies
have also been classed with telegraph com-
panies to determine the jurisdiction of jus-

tices of the peace ; Franklin v. Tel. Co., 69 la.

97, 28 N. W. 461 ; and also to decide as to

the place and manner of the assessment of

their property; Iowa U. Tel. Co. v. Board
of Equalization, 67 la. 250, 25 N. W. 155. In
Richmond v. Tel. Co., 174 U. S. 761, 773, 19
Sup. Ct. 778, 43 L. Ed. 1162, the court (in-

terpreting the postal telegraph act) refused
to follow these cases.

Not Common Carriers hut Exercise a
PuMio Employment. It may be considered
as settled by a preponderance of the cases
that they are not common carriers so far as

to be held as insurers of correct transmission

of messages. Whether they were such was
the only material point in the discussion,

since they are held by practically all the

courts both federal and state, to all the

other obligations of common carriers and
those who (exercise a public employment,

such as to serve all comers impartially and
without discrimination and to transact their

business with due care.

In Primrose v. Tel. Co., 154 U. S. 1, 14

Sup. Ct. 1098, 38 L. Ed. 883, it was said:

"Telegraph companies resemble railroad com-

panies and other common carriers, in that

they are instruments of commerce ; and in

that they exercise a public employment, and
are therefore bound to serve all custom-

ers alike, without discrimination.

But they are not common carriers; their

duties are different, and are performed in

different ways; and they are not subject to

the same liabilities;" citing Southern Exp.

Co. V. Caldwell, 21 Wall. (U. S.) 264, 22 L.

Ed. 556 ; Western V. Tel. Co. v. Texas,

105 TJ. S. 460, 26 L. Ed. 1067 ; and in a later

ease, where the question was not involved,

the court, spealdng through the same judge,

Gray, J., said by way of Illustration: "Al-

though a telegraph company is not a com-
mon carrier, yet its relation with senders

of messages over its lines Is of a commercial
nature, and contracts that the company shall

not be liable for the negligence of its serv-

ants, are affected in some degree by similar

conditions;" Hartford F. Ins. Co. v. R. Co.,

175 U. S. 91, 20 Sup. Ct 33, 44 L. Ed. 84,

where the above cases are cited with ap-

proval.

Both telegraph and telephone companies
are subject to the rules governing common
carriers to the extent that they are bound to

furnish equal facilities to all persons or cor-

porations belonging to the classes which they
seek to serve; Delaware & A. Tel. & TeL
Co. V. State, 50 Fed. 677, 2 C. C. A. 1, 3 U.S.
App. 30, affirming 47 Fed. 633; Nebraska
Tel. Co. V. State, 55 Neb. 627, 76 N. W. 171,

45 L. R. A. 113 ; and to serve the public
without partiality ; Cent. U. T. Co. v. Swove-
land, 14 Ind. App. 341, 42 N. E. 1035; West-
ern U. Tel. Co. V. Hill, 163 Ala. 18, 50 South.
248, 23 L. R. A. (N. S.) 648, 19 Ann. Cas.
1058; and, subject to reasonable regulations,
to receive and promptly transmit and deliver
all messages; Cogdell v. Tel. Co., 135 N. C.

431, 47 S. E. 490; and being engaged in a
quasi public employment, they may not re-

fuse to receive messages for the transmission
of which payment has been tendered; Ver-
mllye v. Cable Co., 205 Mass. 598, 91 N. E.
904, 30 L.R. A. (N. S.) 472.

The rule as laid down by the supreme
court Is that which is generally followed;
Gillis V. Tel. Co., 61 Vt. 461, 17 Atl. 736, 15
Am. St. Rep. 917, 4 L. R. A. 611, and note;
Western U. Tel. Co. v. Reynolds Bros., 77



TELEGRAPH AND. TELEPHONE 3242 TELEGRAPH AND TELEPHONE

Va. 173, 46 Am. Rep. 715. . But courts have
been emphatic, as a rule, in the opinion that
these companies were "not common car-
riers"

; Western V. Tel. Co. v. Carew, 15
Mich. 523 (Christiancy, Cooley and Campbell,
JJ., concurring In the opinion) ; and they
are not charged with the absolute liability

of a common carrier ; Leonard v. Tel. Co., 41

N. Y. 544, 1 Am. Rep. 446. In Breese v.

Tel. Co., 45 Barb. (N. Y.) 274, it was said that

attempts to subject telegraph and telephone
companies to the same rules and liabilities

will "sooner or later have to be abandoned,
as clumsy and undiscriminating efforts

to assimilate things which have no
natural relation or affinity whatsoever, and
at best but a loose or mere fanciful resem-
blance." That such company "is not a com-
mon carrier, but .a bailee performiug,

through its agents, a work for its employer,
according to certain rules and regulations,

which, under the law. it has a right to make,
for its government," was the view taken in

Birney v. Tel. Co., 18 Md. 341, 81 Am. Dec.

607; and in another case it was said that

such companies were not common carriers,

"but, on the contrary, the true nature and
(Character of their . liability would seem to

be that of bailees for hire" ; Western U.
Tel. Co. V. Fontaine, 58 Ga. 433. They are
not insurers ; Smith v. Tel. Co., 83 Ky. 104,

7 Ky. L. Rep. 22, 4 Am. St. Rep. 126; Fowl-
er V. Tel. Co., 80 Me. 381, 15 Atl. 29, 6 Am.
St. Rep. 211; Ellis v. Tel. Co., 13 Allen

(Mass.) 226; De Rutte v. Tel. Co., 1 Daly (N.

Y.) 547 ; New York & W. P. Tel. Co. v. Dry-

burg, 35 Pa. 298, 78 Am. Dec. 338. There

was an early tendency . to hold these com-

panies to all the liabilities of common car-

riers ; Parks v. Tel. Co., 13 Cal. 422, 1^ Am.
Dec. 589; MacAndrew v. Elec T. Co., 17 C.

B. 3; Western U. Tel. Co. v. Meek, 49 Ind.

53. The California case is said to be the

only one in which the rule was laid down
positively where the point was necessary to

be decided; Jones, Tel. & Tel. Cos. 27,

note 3. There is a later case in which tele-

graph and telephone companies were held

quasi common carriers of news, but bound

only to service without discrimination, which

is the rule generally agreed upon; State v.

Tel. Co., 61 S. C. 83, 39 S. B. 257, 55 L. R.

A. 139, 85 Am. St. Rep. 870. It is also true

that it has been said in later cases that "a

telephone company doing a general telephone

business is a common carrier of news" ; State

V. Cadwallader, 172 Ind. 619, 87 N. E. 644, 89

N. B. 319; and that "telephone companies

are, to a limited extent, and yet in a strict

sense, common carriers of intelligence and
news, and are bound to afford equal facilities

to all in like situations"; Huffman v., Tel.

Co., 143 la. 590, 121 N. W. 1033, 33 L. R. A.

<N. S.) 1000. See 15 Harv. L. Rev. 309.

The phrase "common carrier of news" is

also used in one federal case, but the deci-

[
sion is not that it is such, but only that such
companies are often described as such. The
case decides only that it "is engaged in a
quasi public service, affected with a public
interest, for which it is endowed with some

I

of the sovereign powers of the state, and as
such is held to the obligation of an impartial

I

and undiscriminating service to the public

I

upon common-law principles" ; Postal Cable
Tel. Co. V. Tel. & Tel. Co., 177 Fed. 726. Not-
withstanding these sporadic suggestions
of the use of the term "common carriers of

news" and the like, the law may be consid-
ered as settled in accordance with the rules
and principles above stated.

In the act of June 18, 1910 (creating the
commerce court) section 7 enacts a new sec-

tion 1 of the act of Feb. 4, 1887 (which
created the interstate commerce commission),
which added to the subjects of its jurisdic-

tion, which had been enlarged by the act of
June 29, 1906, "telegraph, telephone and cable

companies (whether wire or wireless) en-

gaged in sending messages from one state,

territory, or district of the United States,

to any other state, territory, or district of the

United States, or to any foreign country."

It was further provided by the last mentioned
act that, telegraph and telephone charges
shall be reasonable and if unreasonable shall

be unlawful, but classification of different

kinds of business is permitted; 36 Stat. L. 514-

546. Whether this amendment of the stat-

ute is considered by the courts to affect any
previous decisions does not appear, as it does

not seem to have been adverted to in any
reported case.

The ObUgation of Impartial Service and
Due Care. "They are endowed by the state

with some of its sovereign powers, such as

the right of eminent domain, and so endowed
by reason of the public service they render.

As a consequence of this, all individuals have
equal rights, both in respect to service and
charges. Of course, such equality of right

does not prevent differences in the modes and
kinds of service and different charges baser!

thereon." Western Union Tel. Co. v. Pub.

Co., 181 U. S. 92, 100, 21 Sup. Ct 561, 45 L.

Ed. 765.

Like carriers, these companies are liable

for negligence. They are held to a degree of

care and skill commensurate with the impor-

tance of their duties; Bartlett v. Tel.' Co.,

62 Me. 209, 16 Am. Rep. 447 ; the obligation

is due and reasonable care in the perform-

ance of their duties; Fowler v. Tel. Co., 80

Me. 381, 15 Atl. 29, 6 Am. St. Rep. 211;

Stewart, Morehead & Co. v. Cable Co., 131

Ga. 31, 61 S. E. 1045, 18 L. R. A. (N. S.) 692,

127 Am. St. Rep. 205 ; Passmore v. Tel. Co.,

78 Pa. 238; Breese v. Tel. Co., 48 N. Y. 132,

S Am. Rep. 526 ; and the necessity for such

care is made the greater by the delicacy of

the instrument and the skill required to man-

age it; Western U. Tel. Co. v. Carew, 15

Mich. 525; Tyler v. Tel. Co., 60 lU. 421, 14
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Am. Rep. 38. Ordinary care means the pro-

viding of suitable instruments and competent
servants ; Reed v. Tel. Co., 135 Mo. 661, 37
S. W. 904, 34 L. R. A. 492, 58 Am. St. Rep.
609. The company, by accepting a dispatch,

assumes the duty of reasonable care in its

transmission, and is liable in tort for the
breach of it ; Western U. Tel. Co. v. Dubois,
128 111. 248, 21 N. E. 4, 15 Am. St. Rep. 109

;

Frazier v. Tel. Co., 45 Or. 414, 78 Pac. 330,

67 L. R. A. 319, 2 Ann. Cas. 396. The duty is

imposed by law, and proof of incorrect trans-

mission casts the burden upon the company
to prove its own due care ; Reed v. Tel. Co.,

135 Mo. 661, 37 S. W. 904, 34 L. R A. 492,

58 Am. St. Rep. 609 ; contra, Ellis v. Tel. Co.,

13 Allen (Mass.) 226, where it was held that
the duty to the addressee might be limited by
contract; but another case holds that the
liability imposed by law cannot be restricted

by a contract to which the addressee is not
a party ; New York & W. P. Tel. Co. v. Dry-
burg, 35 Pa. 298, 78 Am. Dec. 338.

A telephone company is not required by"

common law or statute (in Indiana) to con
struct a new line or maintain an old one:
Severin v. Dearborn County, 105 Ind. 264, 4
N. E. 680; or to continue its service in par-

ficnlar places; American Bell Tel. Co. v.

Service Co., 36 Fed. 488, 1 L. R. A. 799, when
in the exercise of a legitimate business dis-

cretion such course is deemed nnprotitable

or unadvisable.

A telephone company maintaining a line

between different cities and towns, with pub-
lic stations therein, is required to maintain
a messenger service to notify persons at a
reasonable distance when they are wanted,
and is liable for the negligence of its mes-
sengers, and a regulation to the contrary is

void; Central Union Tel. Co. v. Swoveland,
14 Ind. App. 341, 42 N. B. 1035.

Telephone companies are bound to furnish
telephones to private individuals under ordi-

nary circumstances; Hockett v. State, 105
Ind. 250, 5 N. E. 178, 55 Am. Rep. 201. See
Central D. & P. Tel. Co. v. Com., 114 Pa. 592,

7 Atl. 926.

Under a statute prescribing a penalty, a
telegraph company was held liable for refus-

ing to send a message to a railroad superin-

tendent that there was no fire in the station

;

Western U. Tel. Co. v. Lillard, 86 Ark. 208,

110 S. W. 1035, 17 L. R. A. (N. S.) 836. It

may refuse obscene, blasphemous, slanderous,

profane and indecent messages ; Western U.
Tel. Co. v. Ferguson, 57 Ind. 495; but may
not assume to act as a moral censor of a mes-
sage in decent language, on the mere infer-

ence of the operator that it is intended for

immoral purposes ; id., where the message
refused was: "Send me four girls . . .

to tend fair." Nor can he act as a censor of
language or purpose, but he may refuse a
message clearly on its face libellous, profane
or obscene; Nye v. Tel. Co., 104 Fed. 628;

Peterson v. Tel. Co., 65 Minn. 18, 67 N. W.

646, 33 L. R. A. 302 ; or if It djscloses purpose

to subserve either crime or tort; Gray v.

Tel. Co., 87 Ga. 350, 13 S. E. 562, 14 L. R. A.

95, 27 Am. St. Rep. 259.

A telephone company, refusing to furnish

service to a subscriber who has refused to

pay for past service, is guilty of discrimina-

tion under the Arkansas statute ; South-

western Tel. & Tel. Co. v. Danaher, 102 Ark.

547, 144 S. W. 925. It may make and enforce

reasonable rules ; id.

Telegraph and Telephone Connections. A
company may refuse to furnish the facilities

to any one who does not pay the proper

charges ; Nebraska Tel. Co. v. State, 55 Neb.

627, 76 N. W. 171, 45 L. R. A. 113 ; Rushville

Co-op. Tel. Co. V. Irvin, 27 Ind. App. 62, 59

N. E. 327 ; or whose rentals are in arrears

;

s. c, Irvin y. Telephone Co., 161 Ind. 524,

69 N. E. 258 ; or one who violates its reason-

able regulations ; Gardner v. Prov. Tel. Co.,

23 R. I. 262, 49 Atl. 1004 ; as the use of im-

proper language over the line ; Pugh v. City

of S. Tel. Ass'n., 8 Ohio Dec. 644 (affirmed 13

Wkly. L. Bui. 190), where it was held that
the word damned is Improper language;
and this decision is said to be supported by
one of Judge Barr of the United States Dis-
trict Court of Kentucky; 27 Albany L. J.

163.

The company is liable in damages for fail-

ure or refusal to make connections where
the statute prescribes a penalty for failure

to supply "telephone connections and facili-

ties . . . without discrimination or par-
tlaUty"; Cent. U. Tel. Co. v. Fehring, 146
Ind. 189, 45 N. B. 64.

A telephone company must furnish to any
person who requests it a separate telephone
with proper connections; Cent. U. Tel. Co.
V. State, 118 Ind. 194, 19 N. E. 604, 10 Am. St
Rep. 114. They must also furnish a directory
of the subscribers, with their numbers ; State
V. Neb. Tel. Co., 17 Neb. 126, 22 N. W. 237, 52
Am. Rep. 409. But they are only compelled
to furnish their facilities for use in legiti-

mate business, and cannot be compelled by
mandamus to furnish them for the purpose
of furthering unlawful occupations, as, for
example, the carrying on of a bucket shop;
Byrant v. W. U. Tel. Co., 17 Fed. 825 ; Met-
ropolitan G. & S. Exch. V. Chicago Board of
Trade, 15 Fed. 847 ; or a bawdy-house ; God-
win 7. Tel. Co., 136 N. C. 258, 48 S. B. 636,
67 L. R. A. 251, 103 Am. St. Rep. 941, 1 Ann.
Cas. 203, where It was held that the disability

attached, not to the characteir of the propos-
ed subscriber, but of the business at the
house where the telephone was requested, and
that a person engaged in an unlawful busi-
ness might be entitled to have the telephone
on other premises.

The rates charged must be uniform under
similar conditions; maximum rates are in
many states regulated by statutes which are
constitutional; Hackett v. State, 103 Ind. 250,
5 N. E. 178, 55 Am. Rep. 201.
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A requireiMnt that the subscriber should
pay the long distance charge in advance at
the central office before getting the connec-
tion was held not reasonable under a statute
prescribing a penalty for not making tele-

phone connections and facilities . . .

without discrimuiation or partiality ; Yancey
V. Tel. Co., 81 Ark. 486, 99 S. W. 679, 11 Ann.
Oas. 135.

When a message is transmitted over two
lines, the iSrst company is liable for delay
of an operator employed by both companies

;

Southwestern Tel. & Tel. Co. v. Taylor, 26
Tex. Civ. App. 79, 63 S. W. 1076. Failure

to connect a house threatened with Are is

not a proximate cause of the loss by fire, so

as to make the telephone company liable;

Lebanon L. & L. Tel. Co. v. Lumber Co., 131
Ky. 718, 115 S. W. 824, 21 L. K. A. (N. S.) 115,

18 Ann. Cas. 1066.

As to the legal consequence of failure or

refusal to make proper connections, see sub-

title Damages, infra.

The Right of Regulation ty Q-overnmental
Authority. The general principle that busi-

ness "affected with a public Interest" is sub-

ject to state regulation, as settled in

Munn V. Illinois, 94 U. S. 113, 24 L. Ed.

77, and People v. Budd, 117 N. Y. 1, 22 N.
E. 670, 682, 5 L. R. A. 559, and note, 15 Am.
St. Rep. 460, affirmed in 143 U. S. 517, 12

Sup. Ct. 468, 36 L. Ed. 247; applies to tele-

graph and telephone companies, the business

conducted by them having been repeatedly

held to be of that character ; Chesapeake & P.

Tel. Co. V. Manning, 186 U. S. 238, 22 Sup. Ct.

881, 46 L. Ed. 1144; Central U. Tel. Co. v.

Bradbury, 106 Ind. 1, 5 N. E. 721 ; State t.

Tel. Co., 113 N. C. 213, 18 S. E. 389, 22 L. R.
A. 570 ; St. Louis v. Tel. Co., 96 Mo. 623, 10
S. W. 197, 9 Am. St. Rep. 370, 2 L. R. A. 278,

and note. The power to determine what com-
pensation it may exact is a legislative, not

a judicial, function; Nebraska Tel. Co. v.

State, 55 Neb. 627, 76 N. W. 171, 45 L. R. A.

113; and the power of state control Is not
lost by reason of the fact that the company's
lines extend into another state; Central U.
Tel. Co. V. State, 118 Ind. 194, 19 N. E. 604,

10 Am. St. Rep. 114 ; but the act must pre-

scribe the rate, as the court cannot do It;

Nebraska Tel. Co. v. State, 55 Neb. 627, 76
N. W. 171, 45 L. R. A. 113 ; and the power to

regulate is plenary and complete; Hockett
V. State, 105 Ind. 250, 5 N. B. 178, 55 Am.
Rep. 201, where such a statute is held con-

stitutional.

Statutes in some states provide that tele-

phone companies shall serve all who apply

as subscribers. Prior to the passage of such
acts there was much litigation as to whether
they could refuse their service under any cir-

cumstances. It was held that telephone com-
panies are bound to furnish equal facilities

to all telegraph companies; Chesapeake & P.

Tel. Co. V. Tel. Co., 66 Md. 399, 7 Atl. 809, 59

Am. Rep. 167; State v. Tel. Co., 23 Fed. 539

;

Cent. U. Tel. Co. v. Bradbury, supra; Bell
Tel. Co. V. Com., 2 Sadler 299, 3 Atl. 825;
but in American Rapid Tel. Co. v. Tel. Co.,
49 Conn. 352, 44 Am. Rep. 237 (which seems
to stand alone), the court held otherwise, up-
on the ground that the telephone company,
a local company, was restricted under its li-

cense on the patents used by it and must be
considered as doing business only within
the lines of restriction. The contract be-
tween a telephone company and the owner of
patented telephone instruments, that in the
use of such instruments by the telephone
company discriminations should be made
against certain telegraph companies, was de-
clared void; State v. Tel. Co., 36 Ohio St.
296, 38 Am. Rep. 583, and other cases herein
<;ited. Accordingly it may be considered as
settled that the right of regulation is not af-
fected by the fact that the device used by the
company is patented, as the right to use the
patented article must be exercised in subor-
dination to the police power of the state;
and these principles were followed in Dela-
ware & A. Tel. & Tel. Co. v. State, 50 Fed. 677,
2 C. C.A. 1, 3 IT. S. App. 30, affirming 47 Fed.
633. This case seems to have settled finally
a long contest on this question, which does
not appear to have reached the supreme
court. The language of the court in the case
last cited is quoted by the higher court and
construed wifh approval in Primrose v. Tele-
graph Co., 154 U. S. 1, 22, 14 Sup. Ct. 1098,
38 L. Ed. 883. The case in 23 Fed. 539, su-

pra, was taken up, but the appeal was aban-
doned and dismissed; Bell Tel. Co. v. Mis-
souri, 127 U. S. 780, 32 L. Ed. 328. That court
has, however, applied the same principle in

analogous cases; Patterson v. Ky., 97 U. S.

501, 24 L. Ed. 1115; nor can the regulation

of a maximum rate be evaded under the ex-

cuse of the use of a patented article by di-

viding the charge into two items, one for

rental and the other for the use of instru-

ments ; Johnson v. State, 113 Ind. 143, 15 N.
E. 215.

The power of regulation. It is now consid-

ered by the weight of authority, may be dele-

gated to a municipality; Dill. Mun. Corp.

§ 245, though it was contended otherwise by
some authorities; and within the scope of

the delegated power it is as absolute as that

of the state would have been if not delegat-

ed ; Taylor v. Carondelet, 22 Mo. 110 ; Heland
V. LoweU, 3 Allen (Blass.) 408, 81 Am. Dec.

670. See Jones, Tel. & Tel. Cos. § 230. This

power may be delegated, but the delegation

must be either expressly given or necessarily

implied from the powers granted; Domestic

Tel. Co. V. Newark, 49 N. J. L. 344, 8 Atl.

128; Home Tel. & Tel. Co. v. Los Angeles,

211 U. S. 265, 29 Sup. Ct. 50, 53 L. Ed. 176;

and it is not impUed from power in a city

charter to regulate "aU other husiness,"

though the telegraph companies were men-
tioned and the telephone had not been in-

vented ; St Louis V. Tel. Co., 96 Mo. 623, 10
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S. W. 19T, 2 L. R. A. 278, 9 Am. St Rep. 370.

A city cannot regulate telephone rates unless

the right has been granted to it by the state

legislature; Cumberland Tel. & Tel. Co. v.

Memphis, 200 Fed. 657, 119 C. C. A. 73; and
when it has the power, the rates must be

reasonable and not confiscatory ; Cumber-
land Tel. & Tel. Co. v. Memphis, 183 Fed. 875.

The state statutes for the regulation of tel-

ephone companies requiring connections and
facilities without discrimination or partial-

ity, etc., are merely declaratory of their com-
mon law obligation, giving a new remedy and
Imposing penalties for non-observance; Cum-
berland T. & T. Co. V. Kelly, 160 Fed. 316,

87 C. C. A. 268, 15 Ann. Cas. 1210; Postal.

Cable Teleg. Co. v. Cumberland T. & T. Co.,

177 Fed. 726, where it was also held that

a telephone company also furnished telegraph

service could not authorize discriminating

charges for telephone service furnished to a

competing telegraph company.
A railroad company cannot grant a tele-

graph company the exclusive right to establish

telegraph lines along its way, such contracts

being void as in restraint of trade ; Western
U. Tel. Co. V. R. Co., 11 Fed. 1.

Under the police power municipal corpora-

tions may regulate the manner in which the

lines are to be constructed in cities, so as

not to interfere with the comfort and safety

of the inhabitants; Scott & J. Telegr. § 54.

But the power of the municipality is to reg-

ulate, not to prohibit; Richmond v. Tel. &
Tel. Co., 85 Fed. 19, 28 C. C. A. 659, 42 U.

S. App. 686 ; and in the absence of evidence

that a proposed method of laying the wires

by a company will impede or endanger the

use of the streets by the public, a court of

equity will enjoin the town from interfering

with the wires; 19 Am. L. Reg. N. S. 325.

Unless under the sanction of legislative en-

actment the erection of telegraph posts or

the laying of tubes in any highway is a nui-

sance at common law; 30 Beav. 287. See

Poles; Wibes.
A grant of authority to use the streets, etc.,

of a city for its telephone plant will not be

construed to give an exclusive right or privi-

lege simply from the failure to exclude other

corporations from like privileges; City of

Plattsmouth v. Tel. Co., 80 Neb. 460, 114 N.

W. 588, 127 Am. St. Rep. 779, 14 L. R. A.

(N. S.) 654, and note.

The question of permitting poles to be

erected or conduits constructed in streets is

a matter to be determined exclusively by the

municipality, and the courts will not inter-

fere, unless in the case of an unreasonable

and flagrant exercise of that power ; Auer-

bach v. Tel. Co., 7 Ohio N. P. 633.

Where a city Is given authority to con-

struct a line on a street, it will not be con-

sidered a limitation of the police power, and
a subsequent order may be made for the re-

moval of the wires or for placing them un-

derground; American Rapid Tel. Co. v. Hess,

125 N. Y. 641, 26 N. E. 919, 21 Am. St Rep.

764, 13 L. R. A. 454, and note. Such an or-

der for placing wires underground is a le-

gitimate exercise of the police power; West-

ern U. Tel. Co. V. New York, 38 Fed. 552,

3 L. R. A. 449; Richmond v. Tel. Co., 85

Fed. 19, 28 0. C. A. 659.

Power to Make Regulations and What are

ReasonaUe. A company may make reason-

ble rules relative to its business, and thereby

limit its liability.

A rule that the company will not be re-

sponsible for the correct transmission of des-

patches, beyond the amount received there-

from, unless repeated at an additional ex-

pense, is reasonable; Becker v. Tel. Co., 11

Neb. 87, 7 N. W. 868, 38 Am. Rep. 356 ; Prim-

rose v. Tel. Co., 154 U. S. 1, 14 Sup. Ct. 1098,

38 L. Ed. 883; McAndrew v. Elec. Tel. Co.,

17 C. B. 3 ; 17 U. C. Q. B. 470; Western U.

Tel. Co. V. Carew, 15 Mich. 525 ; whether
'

the sender read the contract or not; Pass-

more V. Tel. Co., 78 Pa. 238; Clement v.

Tel. Co., 137 Mass. 463; but such regula-

tions were held void in Tyler & Co. v. Tel.

Co., 60 111. 421, 14 Am. Rep. 38; Western
U. Tel. Co. V. Tyler, 74 lU. 168, 24 Am.
Rep. 279; Ayer v. Tel. Co., 79 Me. 493, 10

Atl. 495, 1 Am. St Rep. 353; Western U.

Tel. Co. v. Griswold, 37 Ohio St 301, 41 Am.
Rep. 500; Western U. Tel. Co. v. Crall, 38

Kan. 679, 684, 17 Pac. 309, 5 Am. St. Rep.

795, which cases are cited, but not approved,

in Primrose v. Tel. Co., 154 U. S. 1, 14 Sup.

Ct 1098, 38 L. Ed. 883 ; but no regulations or

device will avail to avoid liability in case of

negligence or fraud; Candee v. Tel. Co., 34

Wis. 471, 17 Am. Rep. 452 ; Wann v. Tel. Co.,

37 Mo. 472, 90 Am. Dec. 395; nor from in-

jury which the repetition would not have
prevented ; North P. & P. Co. v. Tel. Co., 70

111. App. 275; nor is the company relieved

from liability for delay in delivery not ref-

erable to any mistake in the tenor of the

telegram ; Barnes v. Tel. Co., 24 Nev. 125,

50 Pat. 438, 77 Am. St Rep. 791; nor where
the company failed to put the messa-ge on its

transit; Birney v. Tel. Co., 18 Md. 341, 81
Am. Dee. 607; and failure to transmit and
deliver a message correctly is prima facie

evidence of negligence ; Western U. Tel. Co.

V. Short, 53 Ark. 434, 14 S. W. 649, 9 L. R.
A. 744.

Such a stipulation in a telegraph blank re-

leasing the company from liability beyond
the price charged for non-deUvery of unre-

peated messages and for delays on connect-

ing lines, is without effect where, upon re-

ceiving notice within a few minutes after

undertaking to transmit an important mes-
sage that the lines are down, it failed to

notify the sender of that fact; Postal Tel.

Cable Co. v. Nichols, 159 Fed. 643, 89 C. C. A.

585, 16 L. R. A. (N. S.) 870 note, 14 Ann. Cas.

369. Where the line is interrupted the com-
pany is bound to notify the sender and is

liable for damages caused by its failure to
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do so; Swan v. Tel. Co., 129 Fed. 318, 63 C.

C. A. 550, 67 L. R. A. 153, and note in which
the earlier cases are collected, while the la-

ter ones are in a note in 16 L. R. A. (N. S.)

870.

Stipulations releasing a company from lia-

bility unless a message is repeated are in-

valid, and according to the weight of author-

ity not reasonable, being induced by moral
duress ; Western U. Tel. Co. v. Chambler,

122 Ala. 428, 25 South. 232, 82 Am. St. Rep.

89. Such stipulations were held good in Wis-
consin V. W. U. Tel. Co., 13 Allen (Mass.)

226; and bad as against public policy in

Ayer v. Tel. Co., 79 Me. 493, 10 Atl. 495, 1

Am. St. Rep. 353.

If a message is incorrectly transmitted,

the company is prima facie guilty of neg-

ligence, and is liable notwithstanding that

the printed blank was used containing the

stipulation of non-liability for unrepeated

messages; Tyler v. Tel. Co., 60,111. ^1, 14

Am. Rep. 38;' id., 74 111. 168, 24 Am. Rep.

279 ; Kittenhouse v. Ind. Line of Tel., 44 N.

Y. 263, 4 Am. Rep. 673; Western U. Tel.

Co. V. Griswold, 37 Ohio St. 301, 41 Am. Rep.

500. (In the last case and the Ohio case

there was no question of condition for re-

peating—merely error).

The current of authority favors the rule

that the usual conditions in the blanks of

telegraph companies exempt them only from
the consequences of errors arising from caus-

es beyond their control, whether the message

be repeated, or unrepeated; Thompson v.

Tel. Co., 107 N. C. 449, 12 S. E. 427-; Pass-

more V. Tel. Co., 78 Pa. 238; Sweatland v.

Tel. Co., 27 la. 433, 1 Am. Rep. 285; Western
U. Tel. Co. V. Graham, 1 Colo. 230, 9 Am.
Rep. 136; Aiken v. Tel. Co., 5 S. C. 358.

See Thompson v. Tel. Co., 107 N. C. 449, 12

S. E. 427. Notice of regulations must be
brought home to the sender of the despatch,

if they are to be regarded as incorporated

in his contract. De Rutte v. Tel. Co., 1 Daly
(N. Y.) 547; Id., 30 How. Prac. (N, Y-.) 403.

His signature to the printed conditions is

sufficient evidence of knowledge, and he will

not be heard to say that he did not read

them; Grinuell r. Tel. Co., 113 Mass. 299,

18 Am. Rep. 485; Western U. Tel. Co. v.

Carew, 15 Mich. 525; See Marr v. Tel.'^Co.,

85 Tenn. 529, 3 S. W. 496; Pegram v. Tel.

Co., 97 N. 0. 57, 2 S. B. 256; they are part

of the contract ; cases cited supra.

A company may regulate its office hours

provided they are reasonable; Carter v. Tel.

Co., 141 N. C. 374, 54 S. E. 274 ; Western U.

Tel. Co. v. Ford, 77 Ark. 531, 92 S. W. 528;

they may be fixed with reference to the

amount of business done, and when that

does not justify night delivery it is not re-

quired; Western U. Tel. Co. v. Van Cleave,

107 Ky. 464, 54 S. W. 827, 22 Ky. L. Rep. 53,

92 Am. St. Rep. 366.

It is unreasonable to require claims for

damages caused by the company's failure

to transmit messages correctly to be made
within sixty days after the message was
sent; Davis y. Telegraph Co., 107 Ky. 527,

54 S. W. 849, 92 Am. St. Rep. 371.

Regulations limiting the liability of com-
panies upon non-compliance with stipulations

in the blanks or regulations have been held

not to apply to the receiver of the message;
New York & W. Printing Tel. Co. v. Dry-
burg, 35 Pa. 298, 78 Am. Dec. 338; Webbe
V. Tel. Co., 169 111. 610, 48 N. E. 670, 61 Am.
St. Rep 207; but the cases on this point are

very conflicting; they are collected in 61

Am. St. Rep. 214, note. The principle on
which the cases rest in denying liability to

the addressee is that the company owes no
duty to the undisclosed principal of the ad-

dressee, because Injury to him cannot be rea-

sonably anticipated as the consequences of

the lack of due care ; Western U. Tel. Co.

V. Schrlver, 141 Fed. 538, 72 C. G. A. 596,

4 L. R. A.(N. S.) 678; unless the message
shows upon its face that it related to the

business of the employer ; Lee v. Tel. Co., 51

Mo. App. 375; Western V. Tel. Co. v. Kirk-

patrick, 76 Tex. 217, 13 S. W. 70, 18 Am. St.

Rep. 37; but where the addressee has an
interest in the message, although he is not

the primary beneficiary, and the company
knows of such interest, it may be held liable

to him; McLeod v. Tel. Co., 52 Ore. 22, 94

Pac. 568, 95 Pac. 1009, 15 L. R. A. (N. S.)

810, 18 L. R. A. (N. S.) 954, 16 Ann. Cas.

1239.

Limitation of LiaWAty for Negligence.

Telegraph companies may limit their liabil-

ity by notice to the sender of the message

;

Western U. Tel. Co. v. Buchanan, 35 Ind. 429,

9 Am. Rep. 744 ; Western U. Tel. Co. v. Ty-

ler, 74 111. 168, 24 Am. Rep. 279 ; De Rutte

V. Tel. Co., 30 How. Pr. (N. Y.) 413 ; 17 C.

B. 3. But it is a general rule, upon the

weight of authority, that they cannot by

contract exempt themselves from losses

caused by their own negligence; Willock v.

R. Co., 166 Pa. 184, 30 Atl. 948, 27 L.- R. A.

228, 45 Am. St. Rep. 674; Eells v. R. Co., 52

Fed. 903; Reed v. Tel. Co., 135 Mo. 661, 37

S. W. 904, 58 Am. St. Rep. 609, 34 L. R A.

492; Camp v. Tel. Co., 1 Mete. (Ky.) 164,

71 Am. Dec. 461, and note with full citation

of earlier cases ; though it has been held in

some cases that they may limit their liabil-

ity for their negligence or error, except for

wilful misconduct or gross negligence; Bir-

kett V. Tel. Co., 103 Mich. 361, 61 N. W. 645,

33 L. R. A. 404, 50 Am. St. Rep. 374 ; Red-

path V. Tel. Co., 112 Mass. 71, 17 Am. Rep.

69 ; but this exemption is limited to such

mistakes as are incident to the service and

involve slight culpability; Lassiter v. Tel.

Co., 89 N. G. 336 ; Grinnell v. Tel. Co., 113

Mass. 299, 18 Am. Rep. 485.

Acceptance of Messages. Telegraph com-

panies are bound to receive and transmit

messages from other companies, but are not

held responsible for their defaults ; Baldwin
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V. Tel. Co., 45 N. Y. 744, 6 Am. Rep. 165.

They are not, at common law^ bound to re-

ceive messages for points not on their own
lines ; Crcsw. Eleetr. § 445. In many states

statutes provide otherwise ; see id. § 385

;

but if a company accepts a message for

transmission over a connecting line, it is lia-

ble to the same extent as over its own lines

;

Western D. Tel. Co. v. Shumate, 2 Tex. Civ.

App. 429, 21 S. W. 109; De Rutte v. Tele-

graph Co., 1 Daly (N. Y.) 554 ; but it is held
that its only obligation in sijeh case is to

deliver the message correctly to the con-

necting line ; 16 U. O. Q. B. 530.

The company is not liable for receiving

a libellous telegram at its office writing it out,

having it copied in a letter press and deliver-

ing it to the addressee. The pullication is

solely by the one depositing the message

;

Western U. Tel. Co. v. Cashman, 149 Fed.

367, 81 C. C. A. 5, 9 L. R. A. (N. S.) 140, 9
Ann. Cas. 693, and note; unless the mes.sage

Indicates upon its face that its object is defa-

mation there is no liability ; Nye v. Tel. Co.,

104 Fed. 628 ; Stockman v. Tel. Co., 10 Kan.
App. 580, 63 Pac. 658; Peterson v. Tel. Co.,

65 Minn. 18, 67 N. W. 646, 33 L. R. A. 302.

Telegraph companies are not allowed to

show any preference In the transmission of

despatches, except as regulated by statute;

Western U. Tel. Co. v. Ward, 23 Ind. 377,

85 Am. Dec. 462 ; U. S. Tel. Co. v. Tel. Co.,

56 Barb. (N. Y.) 46. They may refuse to

send obscene messages, but they cannot judge

of the good or bad faith ol the senders in

the use of language not in itself immoral;
Western U. Tel. Co. v. Ferguson, 57 Ind. 493.

They may refuse to communicate a message
which is to furnish the means of carrying on
an illegal business; and this, regardless of

the motive by which they are actuated in

refusing to send the message; Smith v. Tel.

Co., 84 Ky. 664, 2 S. W. 483 ; they need not
supply reports to bucket shops; id.

When a telegraph company sends a mes-
senger for the express purpose of taking a
telegram, he is the agent of the company,
and not of the sender, notwithstanding a

stipulation to the opposite effect on the

Wank; Alexander v. Tel. Co., 158 N. C. 473,

74 S. E. 449, 42 L. R. A. (N. S.) 407.

A telegraph company has the right to

choose its own agencies for the delivery of

its messages, and may refuse to deliver tel-

egrams by telephone and to receive tele-

phone messages to be telegraphed; People

V. Tel. Co., 166 111. 15, 46 N. E. 731, 36 L. R.

A. 637. But where the company permits its

employes to receive, by telephone, messages
for transmission, it consents to send a mes-
sage so received; Texas Tel. & Tel. Co. v.

Seiders, 9 Tex. Civ. App. 431, 29 S. W. 258.

Writing a message on the blank of another

company is held to be an adoption by the

sender of the conditions thereof; Western
Union Tel. Co. v. Waxelbaum & Co., 113 Ga.

1017, 39 S. E. 443, 56 L. R. A. 741; U. B.

Tel. Co. V. Gildersleeve, 29 Md. 232, 96 Am.
Dec. 519; Clement v. Tel. Co., 137 Mass.

463; when the company accepts a message
written on blank paper, the conditions on
its blanks do not apply; Pearsall v. Tel. Co.,

124 N. Y. 256, 26 N. B. 534, 21 Am. St. Rep.

662 (where the fact that plaintiff was a
shareholder was held not to charge him with

notice) ; unless the sender is chargeable

with knowledge or notice of the conditions

;

Western Union Tel. Co. v. Buchanan, 35 Ind.

429, 9 Am. Rep. 744; Harris v. Tel. Co., 121

Ala. 519, 25 South. 910, 77 Am. St Rep. 70

;

Beasley v. Tel. Co., 39 Fed. 181; Western
Union Tel. Co. v. Broesche, 72 Tex. 654, 10
S. W. 734, 13 Am. St. Rep. 843; but when
the company refused to receive a message
because the sender refused to use the blank,

it was held that the refusal was not permis-

sible under a statute, but that a claim for

damages must be presented within a reason-

able time, though tke company could not
prescribe a limitation; Kirby v. Tel. Co., 7
S. D. 623, 65 N. W. 37, 30 L. R.' A. 621, 624,

46 Am. St. Rep. 765, overruling, on rehear-

ing, Kirby v. Tel. Co., 4 S. D. 105, 55 N.
W. 759, 30 L. R. A. 612, 46 Am. St. Rep.
765. A telegraph company cannot be com-
pelled to accept messages by telephone, but
if it does so it cannot claim the beneflt of
its printed conditions, and the operator Is

not the agent of the sender; Western Union
Tel. Co. V. Todd, 22 Ind. App. 701, 54 N. E.
446; Garland v. Tel. Co., 118 Mich. 369, 76 N.
W. 762, 43 L. R. A. 280, 74 Am. St. Rep. 394.

As to contracts for telegrams not written
on the company's blanks, whether they are
on the blanks of another company; or on
blank paper, or given by telephone, or oral-

ly, see Western Union Tel. Co. v. Waxel-
baum & Co., 113 Ga. 1017, 39 S. E. 443, 56
L. R. A. 741, where it was held that a mes-
sage written on the blank of another com-
pany is sulject to the reasonable conditions
set out therein, which are presumed to have
been adopted; and see also 56 L. R. A. 741,

where the same case is reported with an ex'

tended note.

Delivery. The company must use reason-

able diligence to deliver messages; merely
leaving them at the place of address Is not
sufficient; Western Union Tel. Co. v. l)e

.larles, 8 Tex. Civ. App. 109, 27 S. E. 792;
and this is equally true if the addressee is

absent from his residence or place of busi-

ness; Pope V. Tel. Co. 9 111. App 283. The
leading principle as to delivery is that the
message is to be delivered to the person
primarily, and not to the place, and if the

person cannot be found at the specihcd place

it may be negligence for the company to

leave the tele^am at the place, without mak-
ing further efforts to find the person;

Crosw. Eleetr. § 412; Western U. Tel. Co.

v. Houghton, 82 Tex. 561, 17 S. W. 846,

15 L. R. A. 129, 27 Am. St. Rep. 918 ; Beas-
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ley V. Tel. Co., 39 Fed. 181; especially II

the name is in the directory ; Western U.
Tel. Co. V. Newhouse, 6 Ind. App. 422, 33
N. E. 800. And the message should not be
left at the otHce till called for; Western
U. Tel. Co. V. Lindley, 62 Ind. 371. Delivery
at a hotel is su&cient. If the addressee lives

in the town, a misspelled name is not an
excuse for nondelivery; Western U. Tel. Co.
V. Gamble (Tex.) 101 S. W. 1166 ; nor is an
abortive attempt to deliver; Western U.

Tel. Co. V. McKibben, 114 Ind. 511, 14 N.
E. 894. The company is bound to deliver a
message where the true address can be as-

certained by reasonable diligence; Klopf v.

Tel. Co., 100 Tex. 540, 101 S. W. 1072, 10
L. R. A. (N. S.) 498, 123 Am. St. Rep. 831;

If personal delivery cannot be made, it must
be delivered to those in charge of the busi-

ness or to members of the family ; Western
U. Tel. Co. V. Woods, 56 Kan. 737, 44 Pac.

989; see as to the duty of the company to

find the person addressed. Western U. Tel.

Co. V. Houghton, 82 Tex. 561, 17 S. W. 846,

27 Am. St. Rep. 918, 15 L. R. A. 129, with
note.

Where a telegraph operator accepts a tel-

egram for transmission, the fact that there
is no office at the place to which it is to be

sent does not relieve the company from its

liability for failure to transmit and deliver;

Western U. Tel. Co. v. Jones, 69 Miss. 658,

13 South. 471, 30 Am. St. Kep. 579. If a
telegram is addressed to one person in eare
of another, the company may deliver it to

the latter without being guilty of any neg-

ligence, even if it fails to reach the person

;

Lefler y. Tel. Co., 131 N. C. 355, 42 S. E.

819, 59 L. R. A. 477; Western U. Tel. Co.

V. Young, 77 Tex. 245, 13 S. W. 985, 19 Am.
St Rep. 751 ; though no effort was made to

find the addressee; Western U. Tel. Co. v.

Terrell, 10 Tex. Civ. App. 60, 30 S. W. 70.

It has been held that the delivery of a
message to a telegraph company for trans-

mission raises an inference that it was re-

ceived by the addressee; Com. v. Jeffries,

7 Allen (Mass.) 556, 83 Am, Dee. 712.

If there was delay in the delivery of the
message, the burden is upon the company to

explain it; Harkness v. Tel. Co., 73 la. 190,

34 N. W. 811, 5 Am. St. Kep. 672; Julian
V. Tel. Co., 98 Ind. 327; and when there was
a delay of a week, there is a presumption
of negligence, but it may be rebutted, and to

do so a preponderance of evidence is not re-

quired, since on the whole case the burden
of proving negligence is on the. plaintiff;

Shepard v. Tei. Co., 143 N. C. 244, 55 S. iS.

704, 118 Am. St. Rep. 796.

, A telegraph company was not negligent

in not delivering a warning message before

the person to whom it was addressed was
killed by his, pursuers, where it could have

d.elivered the message only by sending out

messengers to watch for b^s arrival ; . Ross v.

Tel. Co., 81 Fed. 676, 26 C. O. A. 564.

The fact that the addressee of a telegram,
announcing the death of her brother, cannot
attend his funeral without telegraphing the
family to postpone the funeral and their com-
pliance with the request, does not deprive
her of a right of action against the company
for failure to deliver the message ; Western
U. Tel. Co. V. Caldwell, 126 Ky. 42,. 102 S.

W. 840, 12 L. R. A. (N. S.) 748, with note on
contingencies in the possible action of the
addressee or some third person as affecting
liability. If a message is of such character
as reasonably to suggest that menftil suf-
fering would result from the failure to de-
liver, the company is liable for mental suf-

fering resulting from the non-delivery, and
where it was customary to deliver messages
beyond the delivery limits by telephone, it

is competent for the company to enter into
an agreement for such delivery; Lyles v.

Tel. Co., 77 S. C. 174, 57 S. B. 725, 12 L.
R. A. (N. S.) 534.

Recovery cannot be had for the loss of a
sale by delay in delivery of a cipher mes-
sage unless the company knew its meaning
or importance ; Postal Tel. Cable Co. v. Cot-
ton Oil Co., 136 Ky. 843, 122 S. W. 852, 125
S. W. 266.

Breach of the contract for prompt delivery
of a telegram in another state takes place

at the point where the addressee was, and
not at the place where the mistake occurred,

so that the courts of the former state, in

which the action was brought, will apply
their own rule as to damages; Western U.

Tel. Co. V. Lacer, 122 Ky. 839, 93 S. W, 34,

121 Am. St. Rep. 502, 5 L. R. A. (N. S.) 751,

and note on the liability of telegraph com-
panies generally.

Where a telegraph message sent from a
place outside of the state is to be delivered

in a state, the contract between the sender
and the telegraph company is to be perform-

ed there, and will be construed in accordance
with the laws of the state of delivery; North
P. & P. Co. V. Tel. Co., 70 111. App. 275.

See Mental Stjpfebing ; Measube of Da'm-

AGBS.

Telegrams and Telephone Conversations as

Evidence. Messages are instruments of evi-

dence, and are governed by the same rules

as other writings; Scott & J. Telegr. § 340;

the original message is said to be the best

evidence; if this cannot be produced, then a

copy should be produced; id. § 341; see

Saveland v. Green, 40 Wis. 440; Anheuser-

Busch Bg. Ass'n V. Hutmacher, 127 111. 652,

21 N. E. 626, 4 L. R. A. 575. As to which is

the original, is said to "depend upon which

party is responsible for its transmission

across the line, or, in other words, whose
agent the telegraph company is. The first

communication in a transaction, if it is all

negotiated across the wires, will only be ef-

fective in the form in which it reaches its

destination." Durkee v. R. Co., 29 Vt. 140.

See Trevor .v. Wood, 36 N. T. 307, 93 Am.
Dec. 511; Saveland v. Green, 40 Wis. 440.



TELEGRAPH AND TELEPHONE 3249 TELEGRAPH AND TELEPHONE

A telegram a& received is only admitted

as secondary evidence where the company
was the agent of the sender, and there must
be proof that the company was duly author-

ized to send; Cobb v. Lumber Co., 57 W. Va.

49, 49 S. E. 1005, 110 Am. St. Rep. 734; but

where the telegraph company was shown to

be the agent of the sender, the message de-

livered was primary evidence against him;
Morgan v. People, 59 lU. 58; Trevor v. Wood
et al., 36 N. T. 307, 93 Am. Dec. 511; if the

receiver is the employer, the original mes-

sage given by the sender to the operator

must be produced; Durkee v. R. Co., 29 Vt.

127; in an action for failure to deliver with

due diligence, the delivered message is the

original; Conyers v. Cable Co., 92 Ga. 619,

19 S. E. 253, 44 Am. St. Rep. 100; but in an

action for failure to transmit the message,

the dispatch handed to the operator is the

original; Western U. Tel. Co. v. Hopkins, 49

Ind. 223; to prove a hiring by telegraph, the

dispatch received is the original; Wilson v.

R. Co., 31 Minn. 481, 18 N. W. 291; Wil-

liams V. Brickell, 37 Miss. 682, 75 Am. Dec.

88. The rule that a letter following a pre-

vious one calling for a reply should prove it-

self by contents does not apply to telegrams;

Howley v. Whipple, 48 N. H. 487.

The signature of a clerk of a telegraph

company to a despatch was held to be suffi-

cient, under the statute of frauds, where the

original instructions had been signed by the

party; Gray, Com. by Tel. 138; Smith v.

Easton, 54 Md. 138, 39 Am. Rep. 355; Little

V. Dougherty, 11 Colo. 103, 17 Pac. 292; L.

R. 5 C. P. 295. See 6 U. C. C. P. 221.

A contract may be made and proved in

court by telegraphic despatches; Taylor v.

The Robert Campbell, 20 Mo. 254; Leonard
v. Tel. Co., 41 N. Y. 544, 1 Am. St. Rep. 446;

Rommel v. Wingate, 103 Mass. 327; L. R. 6

Ex. 7; and the same rules apply in deter-

mining whether a contract has been made by
telegrams as in cases of a contract made by
letter; Trevor v. Wood, 36 N. Y. 307, 93 Am.
Dec. 511 ; 31 TJ. C. Q. B. 18 ; Minnesota L. O.

Co. V. Lead Co., 4 Dill. 431, Fed. Cas. No.

9,635; 20 Q. B. D. 640. Real estate may be

leased or sold by telegram if the despatch

was duly signed; Calhoun v. Atchison, 4

Bush (Ky.) 261, 96 Am. Dec. 299. Contracts

by telegraph satisfy the statute of frauds in

England; Chit. Contr., 13th ed. 15.

Statutes in some states provide that when
any notice, information, or intelligence, writ-

ten or otherwise. Is required to be given, it

may be given by telegraph, and powers of

attorney or other instruments in writing

duly proved or acknowledged for record may,
with the proper certificate, be sent by tele-

graph and the telegraph copy recorded; and
so of checks, due bills, promissory notes, and
bills of exchange. And in such states writs

and processes in legal proceedings can be

transmitted by telegraph.

Borv.—204

Notice of issue of an injunction may be

transmitted by telegraph; 13 Ch. D. 110;

Morgan v. People, 59 111. 58 ; Cape May & S.

L. R. Co. V. Johnson, 35 N. J. Eq. 422.

Conversations over a telephone are admis-

sible, without identification of the voice, the

voluntary connection of a person with the

telephone system being held to put him in

the same category, with respect to communi-

cations received, as the result of a connec-

tion asked for, as would exist with reference

to conversations with an unknown clerk in

his place of business; Wolfe v. Ry. Co., 97

Mo. 473, 11 S. W. 49, 3 L. R. A. 539, 19 Am.
St. Rep. 331;^ Globe P. Co. v. Stahl, 23 Mo.

App. 451; Rock I. & P. R. Co. v. Potter, 36

111. App. 590; C. C. Thompson & W. Co. v.

Appleby, 5 Kan. App. 680, 48 Pac. 933; but

where the nature of the conversation is such

as to require identification of .the person

speaking, in order to make such conversa-

tions admissible, the voice of the person

speaking must be recognized; J. Obermann
Brewing Co. v. Adams, 35 111. App. 540;

Kimbark v. Equipment Co., 103 111. App. 632;

Swing V. Walker, 27 Pa. Super. Ct. 366;

Murphy v. Jack, 142 N. Y. 215, 36 N. E. 882,

40 Am. St. Rep. 590; or the person identi-

fied; Davis V. Walter & Son, 70 la. 465, 30
N. W. 804; which may be by hearing or oth-

er circumstances; William^ Deering & Co. v.

Shumpik, 67 Minn. 348, '69 N. W. 1088;

Shawyer v. Chamberlain, 113 la. 742, 84 N.
W. 661, 86 Am. St. Rep. 411; and the recog-

nition of the voice is implied from testimony
that the witness talked with a person nam-
ed; Gait V. Woliver, 103 111. App. 71; and
so when the voice was recognized as that of

a person employed in the office, but the name
was not known; Missouri P. R. Co. v. Hei-

denheimer, 82 Tex. 195, 17 S. W. 608, 27
Am. St. Rep. 861; or as that of the declar-

ant, when it is sought to prove a declaration

made over the telephone; Stepp v. State, 31
Tex. Cr. Rep. 349, 20 S. W. 753. Where the
witness recognized the voice, he was not.dis-

qualified from testifying to what he had
heard because he was eavesdropping ; De Lore
V. Smith (Or.) 136 Pac. 13, 49 L. R. A. (N. S.)

555. Delivery of a telegram over the tele-

phone is not sufficiently proved, without
identification or recognition of the voice;

Planters' C. O. Co. v. Tel. Co., 126 Ga. 621,

55 S. E. 495, 6 L. R. A. (N. S.) 118Q, and note.

A conversation over the telephone, where the
voice was recognize.d, was admitted in a
criminal case, against objection, but upon
what ground did not appear; People v. Ward,
3N. Y.Cr. Rep. 483, 511, note; so also where
the accused admitted having called up the
witness ; Chapman v. Com., 112 S. W. 567,

33 Ky. L. Rep. 965. Where the operator re-

peated the conversation and was known to

be doing it, proof of .what she reported the
other party to have said was admitted on
the ground of agency ; Sullivan v. Kuyken-
dall, 82 Ky. 483, 56 Am. Rep. 901; Oskamp
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V. Gadsden, 35 Neb. 7, 52 N. W. 718, 17 L.

R. A. 440, 37 Am. St. Rep. 428; contra, Wil-
son V. Coleman, 81 Ga. 297, 6 S. E. 693. An
acknowledgment of a deed through a tele-

phone by a married woman was held valid;

Banning v. Banning, 80 Cal. 271, 22 Pac. 210,

13 Am. St. Rep. 156; but reading a subpoena
on a telephone was not a good service; Ex
parte Terrell (Tex.) 95 S. W. 536; and such
communication is insuflBcient to sustain an
affidavit for an attachment, in the absence of

identification of the person speaking, though
it would be sufficient if it appeared that the

affiant knew and repognized hl^ voice; Mur-
phy V. Jack, supra. A demand for payment
of a no^e over the telephone was held suffi-

cient to hold the endorser, where the maker
had answered that he was unable to pay and
had not insisted on his statutory right to the

exhibition of the instrument; Giipin v. Sav-
age, 60 Misc. 605, 112 N. Y. Supp. 802. See
also 56 Alb. L. J. 233.

Where the endorsee of a promissory note

demanded payment by the maker over the

telephone, it was held that this was not a
sufficient presentment to charge the endors-

er ; Gilpin v. Savage, 201 N. Y. 167, 94 N. B.

656, 34 L. R. A. (N. S.) 417, Ann. Gas. 1912A,

S61, reversing 132 App. Div. 948, 118 N. Y.

Supp. 1108, and 60 Misc. 605, 112 N. Y. Supp.

802. It is permitted to prove in evidence a

conversation with a person who answers a

telephone call after connection has been ob-

tained with the place of business of one of

the parties to the suit; Barrett v. Magner,
105 Minn. 118, 117 N. W. 245, 127 Am. St.

Rep. 531.

Disclosure of Messages T)V Employes. Em-
ployes of telegraph companies cannot refuse

to answer questions as to messages transmit-

ted by them; and they must, if called upon,

produce such messages; 20 L. T. (N. S.) 421;

U. S. V. Hunter, 15 Fed. 712; Ex parte

Brown, 72 Mo. 83, 37 Am. Rep. 426; Ex parte

. Jaynes, 70 Cal. 638, 12 Pac. 117; an operator

may be required to testify to the contents

of a telegram addressed and delivered to a

defendant on trial under indictment; State

V. Litchfield, 58 Me. 267; National Bank v.

Bank, 7 W. Va. 544. And even when a stat-

ute forbids the divulging of the contents of

a telegram, it has been held not to apply

when the itestlmony of an operator is requir-

ed in a court of justice; 2 Pars. Bq. Cas.

274. See Allen, Tel. Cas. 496, n. The power

of the court to compel the local manager of

a company tp search for and produce private

telegrams has been enforced by suipaena du-

ces tecum, notwithstanding a statute similar

to that referred to above; XJ. S. v. Hunter,

15 Fed. 712; Woods v. Miller, 55 la. 168, 7

N. W. 484, 39 Am. Rep. 170. The doctrine of

these decisions has been severely criticised,

but they have not been overruled; Cooley,

Const. Lim., 371; 18 Am. L. Reg. (N. S.) 65.

See 5 So. L. Rev. 473.

The Home Secretary of England has the
power to order telegrams to be detained and
opened for reasons of state or public justice,

which power is exercised by express warrant
under his signature, by statute.

Actions by and against Telegraph and Tel-

ephone Companies. The companies are lia-

ble for breach of contract where there is

one, or in tort for negligence arising either

in the performance or non-performance of
their duties to those who deal with them;
Brown v. R. Co., 54 Wis. 342, 11 N. W. 356,

911, 41 Am. Rep. 41; Shingleur v. Tel. Co.,

72 Miss. 1030, 18 South. 425, 30 L. R. A. 444,

48 Am. St. Rep. 604. It is said that there is

no liability in tort to the sender where there
is an express contract; Crosw. Electr. § 458;
except perhaps in cases where the stipula-

tions on the telegraph blanks' are considered
rather as regulations of the business than as
contracts; id. If the sender of the message
Is the agent of the addressee, either dis-

closed or undisclosed, the latter may main-
tain an action against the company, wheth-
er the company had knowledge of the fact
or not; Crosw. Blectr. § 454.

It has been held that the telegraph com-
pany is the agent of both parties and is lia-

ble to either for negligence; New York &
W. P. Tel. Co. V. Dryburg, 35 Pa. 298, 78
Am. Dec. 338; but it is probably more ac-

curate to say that it is not an agent for ei-

ther, but independent of both, as exercising

a quasi public function; McPeek v. Tel. Co.,

107 la. 362, 78 N. W. 63, 43 L. R. A. 214, 70

Am. St. Rep. 205; Alexander v. Tel. Co., 66

Miss. 161, 5 South. 397, 3 L. R. A. 71, 14 Am.
St. Rep. 556; and for a failure to exercise the

degree of care and diligence to which they
are bounden, they are liable to the injured
party; id.; Gray v. Tel. Co., 108 Tenn. 39,

64 S. W. 1063, 91 Am. St. Rep. 706, 56 L. R.
A. 301, note.

In England there is said to be no action

for mere negligence, and, the only remedy be-

ing on the contract, the courts hold that the

receiver, not being a party to it, can claim

no rights under it ; Dixon v. Reuters' Teleg.

Co., 3 0. P. D. 1; Playford v. United King-
dom Tel. Co., L. R. 4 Q. B. 706. In the first

of these cases the suit was by the addressee
and in the last one by the sender. In both
cases the court held that there was no cause
of action and expressly declined to adopt

the view of the American courts that there

is any analogy between the liabilities of

common carriers and of telegraph compa-
nies. The latter of the English cases cited

was followed in Peaver v. Montreal Tel. Co.,

23 U. C. C. P. 150. This case was decided in

1880, but in 1890 and 1892, in two Canadian
cases, it was held that a telegraph company
is responsible to the addressee in an action

of tort for negligence in failing to deliver a

message; Bell v. Dominion Tel. Co., 3 Montr.

Leg. N. 406; Watzo v. Mont. Tel. Co., 5

Montr. liCg. N. 87; and in the periodical last
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cited, at page 87, these cases are the sub-
ject of editorial comment as being interest-

ing evidences of concurrence in American
and Canadian courts. . And in an earlier

case, Kinghorn v. Montreal Tel. Co. (1859)

18 D. C. Q. B. 60, while the plaintiff failed

on the ground that, even if the telegram had
be.en received, there would have been no
complete contract, the suit being in tort, the
court said that if the company "had receiv-

ed the message for the purpose alleged

. . . he would have a good cause of ac-

tion against them, such as he has brought

—

that is in tort for breach of duty," "and if

he showed . . . damage from their neg-

ligence ... he would be entitled to re-

cover."

In the United States the right of action
of the receiver of a message is conceded;
1 Am. L. Reg. 685; Crosw. Electr. § 462;
Pearsall v. Tel. Co., 124 N. T. 256, 26 N. B.

534, 21 Am. St. Rep. 662. This right has
been based upon the "misfeasance" of the

company, upon which the receiver acted to his

injury ; New Tors & W. P. Tel. Co. v. Dry-
burg, 35 Pa. 298, 78 Am. Dec. 338; Western
U. Tel. Co. V. Fenton, 52 Ind. 1; and the
companies have been held equally responsi-
ble for their negligence to the addressee as
to the sender; Young v. Tel. Co., 107 N. O.

370, 11 S. E. 1144, 9 L. R. A. 669, 22 Am. St.

Rep. 883; Wadsworth v. Tel. Co., 86 Tenn.
695, 8 S. W. 574, 6 Am. St. Rep. 864; Webbe
V. Tel. Co., 169 lU. 610, 48 N. B. 670, 61 Am.
St. Rep. 207.

An extended discussion of the liability of

the company to the addressee, by Otto . H.
Draige, In 26 Wkly. L. Bui. 138, which con-

tains a large collection of cases, reaches the

conclusion that the addressee has a right

of action for all damages not too remote,
but resulting directly from the company's
negligent act,—a right of action which can-
not be impaired by any conditions entered
into with the sender.

The American doctrine on which this line

of cases rests gives to a third person a right

of action on a promise made for his benefit,

though he be a stranger both to the promise
and the consideration, and it is said that
two elements must combine an intent to bene-
fit the third party and there must be an ob-

ligation from the promise to the third par-

ty, Townsend v. Rackham, 148 N. T. 516,

38 N. E. 731. This American rule, in this as
in many other cases, was originally based
upon early English cases such as Dutton v.

Poole, 2 Lev. 210, which have been over-rul-

ed; Tweddle v. Atkinson, 1 De G. & S. 393.

See an interesting historical discussion of

the English and American rules in Jones,

Teleg. & Teleph. Cos. § 467 et seq.

Mandamus Is a proper remedy to enforce
the duties of a company to the public and
secure its facilities, and that was the mode
of proceeding adopted in the cases where the

courts have enforced the obligation to in-

stall telephones for all persons and corpora-

tions impartially. A mandamus will lie to

compel a company to supply facilities, though
petitioner has not complied with his previous

contract to use respondent's telephone ex-

clusively, the remedy for that being an ac-

tion for breach of contract; State v. Tel.

Co., 61 S. C. 83, 39 S. E. 257, 55 L. R. A. 139,

85 Am. St. Rep. 870; but it will not lie to

compel a telephone company to put a tele-

phone in a bawdyhouse; Godwin v. Tel. Co.,

136 N. C. 258, 48 S. E. 636, 67 L. R. A. 251,

103 Am. St. Rep. 941, 1 Ann. Cas. 203, where
the objection was to the character of the

house for which the telephone was sought,

and not to the character of the plaintiff.

Telephone companies are liable for setting

fire to buildings, caused by lightning strik-

ing the wires; Griffith v. Tel. & Tel. Co., 72

Vt. 441, 48 Atl. 643, 52 L. R. A. 919; but
where the best known device for protecting

persons against injury by atmospherical elec-

tricity has been placed on the telephone,

there is no liability for Injury to a user of
the telephone during a violent thunderstorm;
Rocap V. Tel. Co., 230 Pa. 597, 79 Atl. 769,

36 L. R. A. (N. S.) 279.

Where a telegram was erroneously deliv-

ered to the wrong person, who undertook a
journey because of it, he could not recover,

where the person whose illness was announc-
ed was a stranger, and the name of the ad-
dressee, though similar, was not identical;

Bowyer v. Tel. Co., 130 la. 324, 106 N. W.
728, 5 L. R. A. (N. S.) 984. The company is

not liable for failure to give a proper con-
nection on a call for a physician, and the
damages are too remote in the absence of a
specific contract; Southwestern Tel. & Tel.
Co. V. Solomon, 54 Tex. Civ. App. 306, 117
S. W. 214.

An action cannot be maintained at common
law for unreasonable delay in the delivery
of a death notice where the only damage
is mental suffering; Western U. Tel. Co. v.

Sklar, 126 Fed. 295, 61 C. C. A. 281 ; Alex-
ander V. Tel. Co., 126 Fed. 445; nor under
the Virginia statute; id.

A company is not liable for failure to
transmit a message to which no internal rev-
enue stamp is affixed as required by law;
Western U. Tel. Co. v. Young, 138 Ala. 240,
36 South. 374.

With respect to actions by telegraph or
telephone companies, it has been held that
the remedy of the latter against a subscriber
for refusal to pay is to bring suit for the
amount due ; State v. Telephone Co., 17 Neb.
126, 22 N. W. 237, 52 Am. Rep. 404.

A telegraph company is Uable in damages
to a traveler, who during an electric storm,
comes in contact with one of its wires, charg-
ed with electricity from the atmosphere, and
is injured thereby ; Southwestern Tel. & Tel.
Co. v. Robinson, 50 Fed. 810, 1 O. C. A. 684,
2 U. S. App. 205.

Where the lessees of a tramway discharged
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electricity into the ground by uninsulated
wires and ttie current Interfer'ed with the in-

struments of a telephone company, the tram-
way company was held liable ; 68 L. T. 283.

But an injunction will not lie at the «uit of
a telephone company to restrain an electric

railway company from permitting the escape
of electricity from its wires, where It appears
that the former could obviate the trouble by
the use of a retui'n wire, and at a less ex-

pense than any method the railway company
could adopt; Cumberland Tel. & Tel. Co. v.

R. Co., 42 Fed. 273, 12 L. R. A. 544.

A telephone company may enjoin the pro-

prietor of a hotel from permitting his board-

ers to use an instrument in the hotel, for

their private business, th'ough they may use
it to call for a carriage and such like; 32

Am. L. Rev. 736 (S. O. of D. C), Chesapeake
& Potomac Tel. Co. v. Danenhauer.

TJnder a statute imposing a penalty for re-

fusing to transmit a message, neither the

company nor its operator is guilty of libel

for sending a message of which the language

was Innocent on its face, though in fact in-

tended to state that a school committee had
been bribed; Grisham v. Tel. Co., 238 Mo.

480, 142 S. W. 271, 37 L. R. A. (N. S.) 861,

Ann. Cas. 1912A, 535.

See, generally, Allen, Telegraph Cases;
Jones, Teleg. & Teleph. Cos. ; Scott & Jama-
gin, Telegraphs ; Sherman & Redfleld, Negli-

gence; a collection of leading telegraph and
telephone cases, with annotations, 35 Am. &
Eng. Corp. Oas. 1-94; 26 Wkly. Law Bui.

147 ; Commerce ; Evidence ; Poles ; Wiees.

The rules as to the admissibility of evi-

dence in actions against such companies is

the same as in other cases. It must always

be responsive to the issue involved ; Chicago,

B. & Q. R. Co. V. HoefCner, 44 111. App. 137

;

Kyle V. Buffalo, etp., R. Co., 16 U. C. C. P.

76. In a suit against a company, either in

contract or tort, there must be proved in

general a delivery of the message to the com-

pany, its implied or express contract to

transmit it, and its breach of duty thereof;

Pearsall v. Tel. Co., 124 N. Y. 256, 26 N. E.

534, 21 Am. St. Rep. 662. As to what con-

stitutes a delivery, and the consequent duty

of the company, see supra.

Where there has been proof of delivery

and an error or other breach of duty, the

burden is on the company to disprove negli-

gence; Bartlett v. Tel. Co., 62 Me. 209, 16

Am. Rep. 437 ; Cowan v. Tel. Co., 122 la. 379,

98 N. iW. 281, 64 L. R. A. 545, 101 Am. St.

Rep. 268 ; where the suit is for an error on

a connecting line, the burden is on the de-

fendant to show that Such line caused the

loss ; La Grange v. Tel. Co., 25 La. Ann. 383.

The question whether there was negligence,

and what constitutes it, in the particular

case, are exclusively for the jury; Colt v.

Tel. Co., 130 Cal. 657, 63 Pac. 83, 53 L. R. A.

678, 80 Am. St. Rep. 153; McPeek v. Tel.

Co., 107 la. 356, 78 N. W. 63, 43 L. R, A. 214,

70 Am. St Rep. 205.

Damages. In estimating the measure of
datnages for the failure to transmit a mes-
sage properly, the general rules upon the
subject of damages esa contractu are applied

;

Gray, Com. by Tel. 80; Squire v. Tel. Co., 98
Mass. 232, 93 Am. Dec. 157; Kinghome v.

Montreal Tel. Co., 18 U. C. Q. B. 60; Wash-
ington & N. O. Tel. Co. V. Hobson, 15 Gratt.

(Va.) 122. The damages for negligent trans-

mission of a telegram are said to be usually
settled under the general rule of Hadley v.

Baxendale, 9 Exch. 341, Umiting consequen-
tial damages to those within the contempla-
tion of the parties at the date of the con-

tract ; 12 H. ,L. R. 423 ; but the application

of this rule has bieen refused; Western U.
Tel. Co: V. Way, 83 Ala. 542, 4 South. 844;
Western U. Tel. Co. v. Reynolds, 77 Va. 173,

46 Am. Rep. 715; Western U. Tel. Co. v.

Beals, 56 Neb. 415, 76 N. W. 903, 71 Am. St.

Rep. 682. This raises in most cases the ques-

tion of notice to the operator as ground for

special damages, which may be either actual

.

or constructive; Squire v.' Tel. Co., 98 Mass.
232, 93 Am. Dec. 157 ; Western U. Tel. Co. v.

Valentine, 18 111. App. 57 ; Postal Tel. Cable

Co. V. Lathrop, 131 111. 575, 23 N. E. 583, 7

L. R. A. 474, 19 Am. St. Rep. 55; Primrose
V. Tel. Co., 154 V. S. 1, 14 Sup. Ct. 1098, 38

L. Ed. 883, where the cases are collected on
the reasonableness of the regulation requir-

ing a message to be repeated in order to war-
rant the recovery of actual damages. A tele-

graph company is not relieved from liability

by the fact that at the time of "the delivery

of the message relating to sickness and death

it was not informed of the relation of the

parties ; Western U. Tel. Co. v; Adams, 75

Tex. 531, 12 S. W. 857, 6 L. R, A. 844, 16 Am.
St. Rep. 920 ; Western V. Tel. Co. v. Feegles,

75 Tex. 537, 12 S. W. 860.

The company is liable for damages for the

incorrect transmission of a message, notwith-

standing a provision limiting its liability to

the amount paiid for transmission, as that

amount is paid for correct transmission;

Western U. Tel. Co. v. Milton, 53 Pla. 484,

43 South. 495, 11 L. R. A. (N. S.) 560, 125

Am. St. Rep. 1077 ; but probably the weight

of authority is in favor of the validity of

such stipulations, except as against gross

negligence, and the cases are collected at

large in the note to the last cited case.

Where failure to make a telephone connec-

tion is without vrilfulness or oppression, ac-

tual and not punitive damages may be recov-

ered; Cumberland Tel. & Tel. v. Paine, 94

Miss. 883, 48 South. 229 ; Cumberland Tel. &
Tel. Co. V. Jackson, 95 Miss. 79, 48 South.

614; but merely nominal damages and not

special damages growing out of the profes-

sional character of the person called, unless

it appear that a conversation with him would

have prevented the loss ; Haber, B. B. Hat
Co. v. Tel Co., 118 Ga. 874, 45 S. B. 696;
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and the requirement that the subscriber

should first pay the long distance charge in

advance at the central office is not so oppres-

sive as to warrant exemplary damages ; Cum-
berland Tel. & Tel. Co. v. Baker, 85 Miss. 486,

37 South. 1012.

Where a telegraph company is sued for

negligence in transmitting a message, the

measure of damages, unless special damages
are alleged and proved, is the sum paid for

transmission; Cutts v. Tel. Co., 71 Wis. 46,

36 N. W. 627. Speculative damages are not

recoverable for error in transmitting a mes-

sage; Western U. Tel. Co. v. Crall, 39 Kan.

580, 18 Pac. 719. Unless the despatch shows
on its face the importance of the matter to

which it relates, or information on this point

is communicated to the company's agents,

only nominal damages can be recovered for

the default of the company ; Pope v. Tel. Co.,

9 111. App. 288 ; U. S. Tel. Co. v. Gildersleve,

29 Md. 232, 96 Am. Dec. 519 ; Beauprfi v. Tel.

Co., 21 Minn. 155; Baldwin v. Tel. Co., 45

N. T. 744, 6 Am. Rep. 165; Mackay v. Tel.

Co., 16 Nev. 222.

If the sender of a cipher message does not

inform the company of the nature of the

transaction to which it relates, or what
might happen if it were not correctly trans-

mitted, he can recover only the sum paid

for sending it, in case of a mistake in its

transmission or delivery; Primrose v. Tel.

Co., 154 U. S. 1, 14 Sup. Ct. 1098, 38 L. Ed.

883; Postal Tel. Cable Co. v. Lathrop, 131

111. 575, 23 N. E. 583, 7 L. R. A. 474, 19

Am. St. Rep. 55 ; Candee v. Tel. Co., 34 Wis.

471, 17 Am. Rep. 452; Mackay v. Tel. Co.,

16 Nev. 222 ; Western U. Tel. Co. v. Wilson,

32 Fla. 527, 14 South. 1, 22 L. R. A. 434, 37

Am. St. Rep. 125; either nominal damages
or the cost of sending it, at most; Fergus-

son v. Tel. Co., 178 Pa. 377, 35 Atl. 979, 35
L. R. A. 554, 56 Am. St. Rep. 770. See also

Western U. Tel. Co. v. Hall, 124 U. S. 444,

8 Sup. Ct. 577, 31 L. Ed. 479, as to Meas-
UBE OP Damages. Abbreviations in a tele-

gram may render it unintelligible; but if

they represent well-known trade abbrevia-

tions which the operator may be presumed
to understand, the company will be put on
information and become liable for negligence

in its transmission ; Postal Tell-Cable Co. y.

Lathrop, 33 111. App. 400; Western Union
Tel. Co. V. Blanchard, 68 Ga. 299, 45 Am.
Rep. 480 ; if the abbreviations are under-
stood by the company, it is not a cipher des-

patch, and the company is liable for negli-

gent alteration in transmission; Pepper v.

Tel. Co., 87 Tenn. 554, 11 S. W. 783, 4 L. R.
A. 660, 10 Am. St. Rep. 699. Orders to

agents to buy and sell stocks, though brief-

ly expressed, have been held to impart in-

formation sufficiently as to their importance

;

U. S. Tel. Co. v. Wenger, 55 Pa. 262, 93 Am.
Dec. 751; Tyler v. Tel. Co., 60 111. 421, 14
Am. Rep. '38; Rittenhouse v. Independent
Line of Telegraph, 44 N. Y. 263, 4 Am. Rep.

673; contra, U. S. Tel. Co. v. Gildersleve,

29 Md. 232. And the company is liable for

the losses sustained, the fluctuations in the

market being the measure of damages. See

Turner v. Tel. Co., 41 la. 458, 20 Am. Rep.

605; Bank of New Orleans v. Tel. Co., 27

La. Aim. 49. If the default of the company
arises from the dishonesty of some third

person, the company will not be held liable

for such remote damages ; First Nat. Bank
V. Tel. Co., 30 Ohio St. 555,' 27 Am. Rep. 485

;

Lowery v. Tel. Co., 60 N. T. 198, 19 Am. Rep.

154.

Lines on Post Roads. Any telegraph com-
pany organized under the laws of any state

is granted the right, under certain restric-

tions, to construct and operate lines through

and over any portion of the public domain,

and along any of the military or post roads
of the United States, and under or across

navigable streams or waters, provided that

they do not obstruct their navigation, or in-

terfere with ordinary travel; R. S. § 5263.

A telegraph company acquires no right, un-

der this act, to occupy the public streets of

a city without compensation; St. Louis v.

Tel. Co., 148 U. S. 92, 13 Sup. Ct. 485, 37 L.

Ed. 380, Id., 149 U. S. 465, and note, 13 Sup.
Ct 990, 37 L. Ed. 810; Postal Tel. Cable
Co. V. Baltimore, 156 U. S. 210, 15 Sup. Ct.

356, 39 L. Ed. 399; but the word "highway,"
in a grant to a telephone company to con-

struct its Unes, includes streets and ways of

a city; State v. Sheboygan, 111 Wis. 23, 86
N. W. 657, where the questions involved are
discussed at large. This act, so far as it

declares that the erection of telegraph lines

shaU, as against state interference, be free

to all who accept its terms and conditions,

and that a telegraph company of one state
shaU not, after accepting them, be exclud-
ed by another state from prosecuting its

business within her jurisdiction, is a legiti-

mate regulation of commerce and is appro-
priate legislation to execute the powers of
commerce over the postal service ; Pensacola .

Tel. Co. V. Tel. Co., 96 U. S. 1, 24 L. Ed. 708?
It applies equally to telephone companies.
The privileges granted must be exercised
subject to the police power of the state, pro-
vided regulations are not oppressive and such
as show an intent to control and perhaps de-
feat the company's existence; Richmond v.

Tel. Co., 85 Fed. 19, 28 C. C. A. 659. Since
this act a railroad company, operating a
post road over which interstate commerce Is

carried, cannot grant to a telegraph company
the sole right to construct a line over its

right of way so as. to exclude other compa-
nies which have accepted the provisions of
the said act, the lines of which would not
obstruct the business of the first company;
U. S. V. R. Co., 160 U. S. 1, 16 Sup. Ct. 190,

40 L. Ed. 319. Cables laid across navigable
streams or waters must not obstruct naviga-
tion; Western U. Tel. Co. v. S. S. Co., 59
Fed. 365, 8 C. C. A. 152, 20 U. S. App. 247.

Submarine telegraph lines are subordinate
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to nayigatlon and must be so laid and main-
tained as not to interfere therewith, and the
company is liable in damages to vessels in-

jured by them; "Western U. Tel. Co. v. S.

S. Co., 43 Fed. 85, affirmed 59 Fed. 365, 8 C.

C. A. 152; Blanchard v. Tel. Co., 60 N. X.

510; but in. England injury resulting from
submarine telegraph lines is held to be a
question of negligence ; 15 C. B. N. S. 759.

An opinion of the attorney-general given

at the request of the secretary of- state in

January, 1898, holds that, in the absence of

legislation, the president may control the

landing of foreign submarine cables, either

preventing it, if necessary, or permitting it

on conditions demanded by the public inter-

est.

TELLER (talUer, one who keeps a tally).

An officer in a bank or other Institution. A
person appointed to receive votes. A name
given to certain officers in the English ex-

chequer.

The duties of tellers in banks consist of

the receiving of all sums of money paid into

the bank, and the paying of all sums drawn
out. The position ranks next in importance
to that of cashier. See Cashier ; Officbb.

TELLTALES. In railroad practice ropes

suspended from a wire across the track

warning of a low bridge. West v. R. Co., 179
Fed. 801, 103 C. C. A. 293.

TEMPERANCE. It has no fixed legal

meaning as contradistinguished from its usu-

al import. It is habitual moderation in re-

gard to the indulgence of the natural appe-

tites and pa;ssions ; restrained or moderate
indulgence ; moderation ; as temperance in

eating and drinking; temperance in the in-

dulgence of joy or mirth. Web. Diet, in Peo-

ple v. Dashaway Ass'n, 84 Cal. 123, 24 Pac.

277, 12 L. R. A. 117. See Liquor Laws.

TEMPEST. A violent or furious storm;

a current of wind rushing with extreme vio-

lence, and usually accompanied with rain or
• snow. 29 U. C. C. B. 84. See Act of God:
Lightning.

TEMPLE. See Inns of Cotjet.

TEMPORAL LORDS. See Peers; Parlia-
ment.

TEMPORALITIES. Revenues, lands, tene-

ments, and lay fees which bishops have from
livery of the king,, and in virtue of which
they sit in parliament. 1 Rolle, Abr. 881.

TEMPORALITY. The laity.

TEMPORARY. That which is to last for

a limited time. Approved in People v.

Wright, 70 111. 399. See Permanent.

TEMPORIS EXCEPTIO (Lat). In Civil

Law. A plea of lapse of time in bar of an
action, like our statute of limitations.

TEMPUS (I^at). Time in general. A time

limited; a season: e. g. tempua pessonis,

mast time in the forest.

TEMPUS SEMESTRE. In Old English
Law. The period of six months or half a
year consisting of one hundred and eighty-

two days. Cro. Jac. 166.

TEMPUS UTILE (Lat). In Civil Law. A
period of time which runs beneficially: i. e.

feast-days are not included, nor does it run
against one absent in a foreign country, or
on business of the republic, or detained by
stress of weather. But one detained by sick-

ness is not protected from its running ; for
it runs where there is power to act by an
agent as well as where there is power to act
personally ; and the sick man might have de-
puted his agent. Calvinus.

TENANCY. The state or condition of a
tenant ; the estate held by a tenant.

TENANT. (Lat. tenere, to hold). One wh»
holds or possesses lands or tenements by any-

kind of title, either in fee, for life, for years,

or at will. In a popular sense, he is one who-
has the temporary use and occupation of

lands or tenements which belong to another,
the duration and other terms of whose occu-

pations are usually defined by an agreement
called a lease, while the parties thereto are
placed in the relation of landlord and tenant.

See Landlord and Tenant; 5 M. & G. 54.

The term is applied generally in connec-

tion with the names of the various estates,

in land to indicate the person entitled to a
particular estate, as tenant in common, by
the curtesy, in dower, in fee, for Ufe, in sev-

eralty, at sufferance, in tail, at wUl, for

years, from year to year, and joint tenants.

See the several titles relating to these estates.

Tenant of the demesne is one who is ten-

ant of a mesne lord ; Hamm. N. P. 392. Ten-

ant 'by the manner is one who has a less es-

tate than the fee in the land which remains
in the deversion. He is so called because
in avowries and pleadings it is specially

shown in what manner he is tenant in con-

tradistinction to veray tenant, who is call-

ed simple tenant. See Hamm. N. P. 393

;

Veray. As to tenant paravail, see Paravail.
See Estate; Lease; Notice to Quit.

See Estate in Common; Curtesy; Estate
BY THE Curtesy; Dower; FeK-Simple; Fee-

Tail; Estate for: Life; Severalty, Estate
in; Sufferance; Estate at Will; Estate
FOE Years; Estate of Joint Tenancy; Es-

tate ]?UR Autre Vie; Entirety; Elegit;-

Statute Merchant; Statute Staple; Joint
Tenants.

TENANT RIGHT. In leases from the

crown, corporations, or the church, it is usu-

al to grant a further term to the old tenants

in preference to strangers ; and as this ex-

pectation is seldom disappointed, such ten-

ants are considered as having an ulterior in-

terest beyond their subsisting term; and this

interest is called the tenant right. Bacon
Abr. Leases and Terms for Years (V).
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TENANT TO THE PR/ECIPE. See Recov-
ery.

TENDER. An offer to deliver something,
made in pursuance of some contract or obli-

gation, under such circumstances as to re-

quire no further act from the party making
It to complete the transfer.

See Legal Tender.
In Contracts. It may be either of money

or of specific articles.

Tender of money must be made by some
person authorized by the debtor ; 2 Maule
& S. 86 ; to the creditor, or to some person
properly authorized, and who must have ca-

pacity to receive it ; 1 Camp. 477 ; Huston
V. Mitchell, 14 S. & R. (Pa.) 307, 16 Am. Dec.

506; Mclnlffe v. Wheelock, 1 Gray (Mass.)

600 (but necessity will sometimes create ex-

ceptions to this rule ; thus any one may
make a tender for an Idiot; 1 Inst. 206 6;
an uncle, although not appointed guardian,
has been permitted to make a tender on be-

half of an Infant whose father was dead;
Brown v. Dysinger, 1 Rawle [Pa.] 408); in

lawful coin of the country ; 5 Co. 114 ; Hal-
lowell & A. Bank v. Howard, 13 Mass. 235

;

Moody V. Mahurln, 4 N. H. 296 ; or paper
money -nhlch has been legalized for this pur-

pose; Thorndike v. U. S., 2 Mas. 1, Fed. Cas.

No. 13,987; as, U. S. treasury notes or

"greenbacks ;" Legal Tender Cases, 12 Wall.

(U. S.) 457, 20 L. Ed. 287 ; Bank of State v.

Burton, 27 Ind. 426 ; or foreign coin made
current by law ; 2 Nev. & M. 519; but a
tender In bank notes will be good if not ob-

jected to on that account ; 2 B. & P. 526

;

Snow V. Perry, 9 Pick. (Mass.) 539; Brown
V. Dysinger, 1 Rawle (Pa.) 408. A tender of

a ground rent payable In Spanish milled dol-

lars of a specified weight is good, though it

does not include nine days Interest, amount-
ing to 1% cents ; MilUgan v. Marshall, 38
Pa. Super. Ct. 60.

He who tenders must be ready to pay or

have within his reach the means to pay and
actually offer to pay ; 10 Bast 101 ; Sargent
V. Graham, 5 N. H. 440, 22 Am. Dec. 469.

The money need not always be brought for-

ward as well as offered, especially If the
party to whom the offer is made refuses to

receive it ; 2 M. & S. 86 ; Breed v. Hurd, 6
Pick. (Mass.) 356. The person making the

tender need not have the money in his posses-

sion ; 2 0. & P. 77. A refusal to accept a
check for the sole reason that it was insuffi-

cient in amount, is a waiver of all objection

to the form of the tender ; Larsen v. Breene,
12 Colo. 480, 21 Pac. 498. A corporation is

not bound to tender a certificate before It

can maintain an action on a subscription for

its stock ; Columbia Electric Co. v. Dixon, 46
Minn. 463, 49 N. W. 244. The exact amount
due must be tendered; Boyden v. Moore, 5

Mass. 365 ; Patnote v. Sanders, 41 Vt 66, 98

Am. Dec. 564; Helphrey v. R. Co., 29 la.

480 ; though more may be tendered, if the

excess is not to be handed back ; 5 Co. 114

;

4 B. & Ad. 546; and asking change does not

vitiate unless objection is made on that ac-

count ; 1 Camp. 70 ; 5 Dowl. & R. 289 ; see

Gradle v. Warner, 140 111. 123, 29 N. E. 1118

;

and the offer must be unqualified ; 1 M. &
W. 310 ; Wood v. Hitchcock, 20 Wend. (N. Y.)

47 ; Hunter v. Warner, 1 Wis. 141.

A tender accompanied with 'conditions

which the party has no right to impose Is of

no avail; Odum v. R. Co., 91 Ala. 488, 10

South, 222. Though a conditional tender Is

not good, a tender under a protest, reserving

the right of the debtor to dispute the amount
due, is a good tender, if it does not impose

any conditions on the creditor; [1892] 1 Ch.

1. Where a decree directed complainant to

pay defendant, or into court, a certain sum,

and defendant thereupon to deliver to the

complainant, or into court, ceitain stock,

held that the tender of the same with In'er-

est coupled with a demand for the surrender

of the stock and a settlement of the re.idlng

appeal was tad as a conditional tender and
did not stop the running of the Interest;

Beardsley v. Beardsley, 86 Fed. 16, 29 C. C.

A. 538. One who makes a tender in order

to stop the running of the Interest must
show that he has kept on hand, so as to be
constantly ready and able to pay, the
amount of the tender in lawfu' money at any
time the creditor should elett to take It; id.

See Cheney v. Bllby, 74 Fed. 52, 20 C. C. A.

291.

When a larger sum than is due is tendered,

it is not necessary that the debtor pay or

keep good the whole amount; for, although
the tender of money is supposed to be an
admission by the debtor that the entire sum
tendered is due and payable, yet it is not

conclusive evidence to that effect; Atel v.

Opel, 24 Ind. 250. But where tender was
made after suit brought, and the amount
supposed by defendant to be due was paid
into court, It was decided that the full

amount must be paid over to the plaintiff,

notwithstanding a much less sum was found
by arbitrators to be due; Berkhelmer v.

Geise. 82 Pa. 64.

It Is said that the amount must be stated

in making the offer; Knight v. Abbott 30
Vt. 577. It must be made at the time
agreed upon; 1 Saund. 38 a, n. ; Maynard v.

Hunt, 5 Pick. (Mass.) 240; but the offer

may be given in evidence in mitigation of

damages, if made subsequently, before suit

brought; 1 Saund. 33 a, n.; statutes have
been passed in many of the states, permit-

ting the debtor to make a tender at any time

before trial, of the amount he admits to be
due, together with all costs accrued up to

date of tender, and compe Ung plaintil, in

case he do not recover more than the sum
tendered, to pay all costs subsequently in-

curred. See The Enos B. Phillips, 53 Fed.
153; McDaniel v, Upton, 45 lU. App. 151.
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In Pennsylvania, by statute of 1705, in case
of a tender made before suit, the amount
tendered must in the event of a suit be paid
into court; Cornell v. Green, 10 S. & E.
(Pa.) 14; otherwise, the plea of tender is a
nullity. If so paid, tender is a good plea
in bar, and if followed up, protects the de-

fendant; Wheeler v. Woodward, 66 Pa. 158.

Tender may be made after suit brought by
paying the amount tendered into court with
the costs up to the time of payment; 1 T.

& H. Pr. 744; Stratton v. Graham, 140 N. T.

Supp. 869. At common law the tender of a
mortgage debt on the day it falls due and
at the appointed place discharges the mort-

gage; but if made after the maturity of the

debt, it must be kept good, in order to have
that effect ; Grain v. McGoon, 86 111. 431, 29
Am. Rep. 37; Smith v. Kelley, 27 Me. 237,

46 Am. Dec 595; Himmelmann v. Fitzpat-

riek, 50 Oal. 650, but mere tender is suffi-

cient to discharge the mortgage ; Kortright

V. Cady, 21 N. Y. 343, 78 Am. Dec. 145; Car-

uthers V. Humphrey, 12 Mich. 270. Where
a chattel mortgage is a mere lien, tender of

the amount due at any time before sale un-

der foreclosure discharges the hen; Thomas
V. Malting Co., 48 Wash. 560, 94 Pac. 116,

15 L. R. A. (N. S.) 1164, 125 Am. St. Rep.

945, 15 Ann. Cas. 494; Gould v. Armagost,
46 Neb. 897, 65 N. W. 1084; Barbee v. Scog-
gins, 121 N. C. 135, 28 S. E. 259.

It must be at a suitable hour of the day,
during daylight; Wing v. Davis, 7 Greenl.
(Me.) 31 ; at the place agreed upon, or, if no
place has been agreed upon, wherever the

person authorized to receive payment may
be found; 2 M. & W. 223; and, in general,

all the conditions of the obligation must be
fulfilled. Where a chattel mortgage runs to

several mortgagees jointly, to secure a joint

. debt, a tender to either mortgagee is good

;

Flanigan v. Seelye, 53 Minn. 23, 55 N. W. 115.

The money must have been actually produced
and offered, unless the circumstances of the

refusal amount to a waiver; 3 C. & P. 342

;

Bakeman v. Pooler, 15 Wend. (N. Y.) 637;
Hunter v. Warner, 1 Wis. 141 ; or at least be
in the debtor's possession ready for delivery;

Sargent v. Graham, 5 N. H. 440, 22 Am. Dee.

469; Appleton v. Donaldson, 3 Pa. 381.

In order to constitute a valid tender there

must be actual Ability, accompanied by
immediate possibility of reaching out and
laying hold of the thing to be delivered, and
the making of a manual proffer thereof or

of placing it In such a position that the per-

son to receive it may lay hold of it if he
chooses ; Greenwood v. Watson, 171 Fed. 619,

96 C. C. ,A. 421; Eastern Oregon ILand Co. v.

Moody, 198 Fed. 7, 119 C. C. A. 135. To sup-

port a plea of tender it must be shown that

the tender was fairly made, that it was ab-

solute and unconditional, and that it covered

the full amount then due; Lllienthal v.

McCormick, 117 Fed. 89, 54 C. ,C. A. 475; a

plea of tender must state how and to whom
it was made, as well as the amount tendered,
In order, that the court may see that as a
matter of law the tender was good; Hard-
ing, Whitman Co. v. Knitting Mills, 142 Fed.
228.

An, actual tender is dispensed with If the
party is ready and willing to pay It, but is

prevented by the other's declaring that he
will not receive It; Odum v. B. Co., 94 Ala.
488, 10 South. 222. Presence of the debtor
with the money ready for delivery is enough
if the creditor be absent from the appointed
place at the appointed time of payment;
Gilmore v. Holt, 4 Pick. (Mass.) 258; or if

the tender is refused; Sands v. Lyon, 18
Conn. 18.

A tender may be made in the case of un-
liquidated damages, but It must be kept good,
especially where there Is a dispute as to-

the amount due ; Dunbar v. De Boer, 44 111.

App. 615.

See Payment; Accoed and Satisfaction.
Tender of speciflo articles must be made ta

a proper person, by a proper person, at a
proper time ; 2 Pars. Contr. 158. The place-

of delivery is to be determined by the con-

tract, or, in the absence of specific agreement,
by the situation of the parties and circum-
stances of the case; Bronson v. Gleason, 7
Barb. (N. Y.) 472 ; for example, at the manu-
factory or store • of the seller on demand

;

Rice V. Churchill, 2 Den. (N. Y.) 145 ; at the
place where the goods are at the time of sale

;

Veazy v. Harmony, 7 Greenl. (Me.) 91 ^

Barr v. Myers, 3 W. & S. (Pa.) 295 ; McMurry
V. State, 6 Ala. 326; the seller's place of
abode, when the articles are portable, like-

cattle, and the time fixed; Goodwin v. Hol-
brook, 4 Wend. (N. Y.) 377 ; Aldrich y. Albee,

1 Greenl. (Me.) 120, 10 Am. Dec. 45. . When
the goods are cumbrous. It is presumed that

the seller was to appoint a place; Bixby v.

Whitney, 5 Greenl. (Me.) 192 ; Mingus v. Prit-

chet, 14 N. C. 78 ; or, if he fails to do so upon
request, the buyer may appoint a place, giv-

ing notice to the seller, if possible ; Lamb v.

Lathrop, 13 Wend. (N. Y.) 95, 27 Am. Dec.

174; Aldrich v. Albee, 1 Greenl. (Me.) 120, 10
Am. Dec. 45. Whether a request is necessary
if the seller be without the state, see Bixby
V. Whitney, 5 Greenl. (Me.) 192; 2 GreenL
Bv. § 611. The articles must be set apart
and distinguished so as to admit of identifi-

cation by the buyer ; Barns v. Graham, 4
Cow. (N. Y.) 452, 15 Am. Dec. 394 ; Bates v.

Bates, Walk. (Miss.) 401, 12 Am. Dec. 572. It

must be made during daylight, and the arti-

cles must be at the place till the last hour of

the day; Sweet v. Harding, 19 Vt. 587;

Duckham v. Smith, 5 T. B. Monr. (Ky.) 372

;

unless waived by the parties.

In Pleading. If made before action

brought; Suffolk Bank v. Bank, 5 Pick.

(Mass.) 106; Levan v. Sternfeld, 55 N. J. L.

41, 25 Atl. 854 ; tender may be pleaded in ex-
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cuse ; 2 B. & P. 550 ; Jones v. Hoar, 5 Pick.

(Mass.) 291; it must be on the exact day of

performance ; 1 Saund. 33 a, n.; and if a ten-

der is relied on as a defence, it must tie

pleaded ; Hughes v. Eschback, T D. C. 66. It

cannot be made to an action for general dam-
ages when the amount is not liquidated; 2
Burr. 1120 ; as, upon a contract; 2 B. & P.

234; covenant other than for the payment of

money ; 1 Ld. Raym. 566 ; tort; 2 Stra. 787

;

or trespass; 2 Wils. 115. It may be pleaded,

however, to a quantum, meruit; 1 Stra. 576;

accidental or involuntary trespass; Slack v.

Brown, 13 Wend. (N. Y.) 390 ; Tracy v. Strong,

2 Conn. 659; Brown v. Neal, 36 Me. 407;
covenant to pay money ; 7 Taunt. 486.

The effect of a tender is to put a stop to

accruing damageg and interest, and to entitle

the defendant to judgment for his costs; 3
Bingh. 290; Carley v. Vance, 17 Mass. 389;
Cornell v. Green, 10 S. & R. (Pa.) i4 ; and it

may be of effect to prevent interest accruing,

though not a technical tender ; Suffolk Bank
V. Bank, 5 Pick. (Mass.) 106 ; but unless kept

good by payment into court, it will not de-

feat a recovery of costs; Ramirez v. S. S.

Co., 107 Fed. 530.

It admits the plaintiff's right of action as

to the amount tendered; Eddy & Hathaway
V. O'Hara, 14 Wend. (N. T.) 221; Phoenix
Ins. Co. of Brooklyn v. Eeadinger, 28 Neb.
587, 44 N. W. 864; at the date of the suit;

Giboney v. Ins. Co., 48 Mo. App. 185 ; and
the plaintiff is entitled to judgment for that

amount at least; Brunswick Realty Co. v.

Inv. Co. (Utah) 134 Pac. 608; but nothing
more, and does not prevent the maldng of any
defence inconsistent with the admissions of
the original contract or cause, of action, as to

any claim beyond that of the sum tendered;
Wilson V. Doran, 110 N. Y. 101, 17 N. E. 688.

The benefit may be lost by a subsequent de-

mand and refusal of the amount due; 5 B.

& Ad. 630 ; Town v. Trow, 24 Pick. (Mass.)

168; but not by a demand for more than the
sum tendered; Thetford v. Hubbard, 22 Vt.

440; or due; 3 Q. B. 915.

See Legal Tendeb ; Payment into Coxjbt.

A plea of tender, if defective, should be
demurred to, and plaintiff cannot question its

BUfflciency after accepting the money paid
into court under such plea; Gardner v.

Black, 98 Ala. 638, 12 South. 813.

TENDER OF AMENDS. See Amends.

TENEMENT (from Lat. teneo, to hold).

Everything of a permanent nature which may
be holden.

House, or homestead. Jacob. Rooms let

in houses. See Apaetment; Flat.
Property held by a tenant. Marmet Co.

V. Archibald, 37 W. Va. 778, 17 S. E. 299.

In its most extensive signification, tenement com-
prehends everything which may be holden, provid-
ed it be of a perma/nent nature ; and not only
lands and inheritances which are holden, but also
rents and profits d prendre of which a man has any
frank tenement, and of which he may be seised ut I

libero tenemento, are Included under this term ; Co.

Litt. 6 o ; 2 Bla. Com. 17 ; 1 Washb. R. P. 10. In
its technical sense it will Include an advowson ; 3

Atk. 460 ; i Bing, 290 ; tithes ; 1 Stra. 100 ; 6 Ad.
& El. 388 ; a dignity ; 30 Ch. Div. 136 ; 2 Salk. 509.

It includes a wharf ; People v. Kelsey, 14 Abb. Pr.

(N. Y.) 372. The word tenements simply, without
other circumstances has never been construed to

pass a tee ; Wright v. Page, 10 Wheat. (U. S.) 204,

6 L. Bd. 303. See 1 B. & Ad. 161 ; Com. Dig. Ch-ant

{B. 2), Trespass (A 2).

Maltland (Domesday Book 358) speaks of the use
of the "excellent tenement," of the "feeble holding"
and the "overworked estate."

TENEMENTAL LAND. Land distributed

by a lord among his tenants, as opposed to

the demesnes which were occupied by himself

and his servants. 2 Bla. Com. 90.

TENENDUM (Lat). It was used to in-

dicate the lord of whom the land was to be

held and the tenure by which it was to be

held. Since the statute of quia emjptores, it

was useful only for the latter purpose;. 3
Holdsw. Hist. E. L. 194. It is joined to the

habendum, in this manner—to have and to

hold. The words "to hold" have now no
meaning in our deeds. 2 Bla. Com. 298. See
Habendum.

TENERI (Lat.). That part of a bond
where the obligor declares himself to be held
and firmly bound to the obligee, his heirs,

executors, administrators, and assigns, is

called the teneri. Fitch v. Brockmon, 3 Cal.

350.

TENET (Lat. he holds). In Pleading. A
term used in stating the tenure in an action

for waste done during the tenancy.

When the averment is in the tenet, the

plaintiff on obtaining a verdict will recover

the place wasted, namely, that part of the

premises in which the waste was exclusively

done, if it were done in a part only, together

with treble damages. But when the averment
is in the tenuit, the tenancy being at an end,

he will have judgment for his damages only.

2 Greenl. Ev. § 652.

TENNESSEE. The name of one of the
United States of America.

It was originally a part of North Carolina. In
April, 1784, North Carolina passed an act ceding to
the United' States, upon certain conditions, all her
territory west of the Appalachian or Alleghany
Mountains, Before the cession was accepted by
congress, it was repealed by another act passed in
October, 1784. In December, 1789, the legislature
again ceded the territory to the United States ; and
the cession was accepted by congress by act, April
2, 1790. A convention was called, and a constitution
established on February 6, 1796. Tennessee was ad-
mitted by an act approved June 1, 1796. Prior to
this time a legislature had been elected, the state
government organized, and many Important laws
enacted.

The constitution of 1796 was not submitted to the
people for ratification. The authority of the conven-
tion established it as the constitution of the state.

A new constitution went into effect in 1835. Amend-
ments were ratified in 1853 and 1866. The present
constitution was framed, submitted to the people,
and ratified in 1870, and went into effect May 5,

1870.
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TENOR. A term used in pleading to de-

note that an exact copy is set out. 1 Ohitty,

Cr. Law 235 ; Com. v. Stevens, 1 Mass. 203

;

1 East 180.

The tenor of an instrument signifies the

true meaning of the matter therein contained.

Cowell.

In Chancery Pleading. A certified copy of

records of other courts removed into chan-

cery by certiorari. Gresl. Ev. 309.

TENORE INDICTAMENTI MITTENDO.
A writ whereby the record of an indictment

and the process thereupon was called out of

another court Into the Queen's bench. Reg.

Orig. 69; Whart.

TENSE. A term used in grammar to de-

note a distinction of time.

The acts of a court of Justice ought to be in

the present tense; but the acts of the party

may be in the perfect tense ; and the continu-

ances are in the perfect tense ; 1 Mod. 81. The
contract of marriage should be made in lan-

guage of thp present tense ; Hantz v. Sealy, 6

Binn. (Pa.) 405. See 1 Saund. 393, n. 1.

TENT. A pavilion; or canvas house en-

closed with walls of cloth ana covered with

the same material. Killman v. State, 2 Tex.

App. 222, 28 Am. Rep. 432.

TENTERDEN'S ACT, LORD. The stat-

ute of George IV. c. 14, § 6, which provides

that no action shall be brought whereby to

charge any person upon any representation

given concerning the character, credit, etc.,

of another, or to the intent that another per-

son may obtain credit, unless such represen-

tation be made in writing, signed by the par-

ty to be charged therewith. See Peauds,
Statute of.

TEN U IT (Lat. he held). A term used in

stating the tenure in an action for waste done

after the termination of the tenancy. See

Tenet.

TENURE (from Lat. tenere, to hold). The
mode by which a man hoMs an estate in

lands.

Such a holding as is coupled with some
service, which the holder is bound to perform

so long as he continues to hold.

The thing held is called a tenement ; the occu-

pant, a tenant ; and the manner ot his holding con-

stitutes the tenure. Upon common-law principles,

all lands within the state are held directly or indi-

rectly from the king, as lord paramount or supreme
proprietor. To him every occupant of land owes
fidelity and service of some kind, as the necessary

condition of his occupation. If he fails in either

respect, or dies without heirs upon whom this duty

may devolve, his land reverts to the sovereign as

ultimate proprietor. In this country, the people in

their corporate capacity represent the state sover-

eignty : and every man must bear true allegiance

to the state, and pay his share of the taxes requir-

ed for her support, as the condition upon which
alone he may hold land within her boundaries ; Co.

Litt. 65 o ; 2 Bla. Com. 106 ; 3 Kent 487.

In the earlier ages of the world the condition of

land was probably allodial^ that is, without subjec-

tion to any superior,—every man occupying as much

land found unappropriated as his necessities re-
quired. Over this he exercised an unqualified do-
minion : and when he parted with his ownership
the possession of his successor was equally free and
absolute. An estate of this character necessarily
excludes the idea of any tenure, since the occupant
owes no service or allegiance to any superior as the
condition of his occupation. But when the exist-
ence of an organized society became desirable to
secure certain blessings only by its means to be ac-
quired, there followed the establishment of govern-
ments, and a new relation arose between each gov-
ernment and its citizens,—that of protection on the
one hand and dependence on the other,—necessarily
involving the idea of service to the state as a condi-
tion to the use and enjoyment of lands within its

boundaries. This relation was of course modified
according to the circumstances of particular states

;

but throughout Europe it early took the form of the
feudal system. See Alod.
The princ'ipal species of tenure which grew out ot

the feudal system was the tenure by knight's serv-
ice (g. v.). Many arbitrary and tyrannical inci-
dents or lordly privileges were attached to this ten-
ure, which was abolished by statute 12 Charles II.

c. 24, which declared that all such lands should
thenceforth be held in free and common socage.
Tenure in socage is where a tenant holds his ten-

ement by any certain service, in lieu of all other
services, so that they be not services of chivalry or
knight's service : as, to hold by fealty and twenty
shillings rent, or by homage, fealty, and twenty
shillings rent, or by homage and fealty without any
rents, or by fealty and a certain specified service, as,
to plough the lord's land for three days. Littleton
117 ; 2 Bla. Com. 79. See Socage.
Other tenures have grown out of the two last

mentioned species of tenure, and are still extant in
England. See [1907] 1 ch. .366.

Among these are tenures by copyhold and in

fj-ankalmoin, in burgage and gavelkind, and grand
and petit serjeanty; but their nature, origin, and
history are explained in the several articles ap-
propriated to those terms.
Tenures were distinguished, according to the

quality of the service, into free or base; vthe former
were such as were not unbecoming a soldier or a
freeman to perform, as, to serve the lord in the
wars : while the latter were only considered fit for

a peasant, as to
.
plough the land, and the like.

They were further distinguished with reference to

the person from whom the land was held, as a ten-
ure in capite, where the holding was of the person
of the king, and tenure in grosSj where the holding
was of a subject. By the statute of Quia Emptores,
18 Bdw. I., it was provided that If any tenant should
alien any part of his land in fee, the alienee should
hold immediately of the lord of the fee, and should
be charged with a proportional part of the service
due in respect of the quantity of land held by him.
The consequence -of which was that upon every such
alienation the services upon which the estate was
originally granted became due to the superior lord,

and not to the immediate grantee ; 4 Term 443 ; 4
Bast 271 ; Crabb, R. P. § 735.

Oniy free tenures were recognized by the royal
courts. The free tenures were frankalmoin, knight
service, serjeanty and socage ; see 2 Holdsw. 159

;

3 id. 27.

In the United States every estate in fee-sim-

ple is held as absolutely and unconditionally

as is compatible with the state's right of emi-

nent domain. Many grants of land made by
the British Crown prior to the Revolution cre-

ated socage tenures, which were subsequently

abolished or modified by the legislatures of

the different states. Thus, by the charter of

Pennsylvania, the proprietary held his es-

tate of the crown in free and common socage,

his grantees being thereby also authorized

to hold of him directly, notwithstanding the
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statute of quia emptores. An act of Penn-
sylvania of November 27, 1779, substituted
the commonwealth in place of the proprie-
taries as the ultimate proprietor of whom
lands were held. Pennsylvania titles are
allodial not feudal; Wallace v. Harmstad,
44 Pa. 492. In New York there was suppos-
ed to have been some species of military

tenure introduced by the Dutch previously
to their surrender to the English, in 1664;
but the legislature of that state in 1787 turn-

ed them all into a tenure in free and com-
mon socage, and finally, in 1830, abolished
this latter tenure entirely, and declared that
all lands in that state should thenceforth
be held upon a uniform allodial tenure.

See Quia Emptobes ; Allodial.
See Parliamentary Report (1870) on Ten-

ures in the countries of Europe.

TENURE OF OFFICE. By R. S. § 1765,

etc., it was provided that federal officers ap-

pointed with the consent of the senate should
only be removed during their terms with
like consent or by a new appointment made
by the consent of the senate; but it did not
apply to certain suspensions during a recess

of the senate. The law was repealed by act
of March 3, 1887. See, as to the effect of the
repeal, Parsons v. U. S., 167 U. S. 324, 17
Sup. Ct. 880, 42 L. Ed. 185.

See Office.

TERM. The limitation of an estate: as
a term for years, and the Uke. The word
term does not merely signify the term speci-

fied in the lease, but the estate, also, and in-

terest that passes by that lease: and there-

fore the term may expire during the contin-

uance of the time: as by surrender, forfei-

ture, and the like. 2 Bla. Com. 145 ; Farnum
V. Piatt, 8 Pick. (Mass.) 339, 19 Am. Dec. 330.

In Practice. The space of time during

which a court holds a session. Sometimes
the term is a monthly, at others it is a quar-

terly period, according to the constitution of

the court
The whole term is considered as but one

day: so that the judges may at any time

during the term revise their judgments. In

the computation of the term, all adjourn-

ments are to be included; Leib v. Com., 9

Watts (Pa.) 200. Courts are presumed to

know judicially when their terms are re-

quired to be held by public law; Foster v.

Frost, 15 N. C. 427. A term of the circuit

court may extend from the beginning of

one term to the opening of the succeeding

statutory term, and the beginning of another

term in another district of the same circuit

does not necessarily end the term of the first

court ; East Tennessee I. & C. Co. v. Wiggin,

68 Fed. 446, 15 C. C. A. 510, 37 U. S. App.

129.

In England Hilary term is from January
12 to April 8; Easter, from April 21 to May
29; Trinity, from June 9 to July 31; and
Michaelmas, from Oct. 12 to Dec 21. For

the law terms before 1875, see 1 Reeves, H.

E. L. 232; 3 Holdsw. H. E. L. 510.

TERM FEE. In English Practice. A cer-

tain sum which a solicitor is entitled to

charge to his client, and the client to recov-

er, if successful, from the unsuccessful par-

ty ; payable for every term in which any pro-

ceedings subsequent to the summons shall

take place. Whart. Lex.

TERM FOR YEARS. An estate for years

and the time during which such estate is to

be held are each called a term : hence the

term may expire before the time, as, by a

surrender. As to its origin, see 2 PoU. &
Maitl. 105.

See Estate fob Yeabs.

TERM IN GROSS. An estate for years

which is not held in trust for the party en-

titled to the land on the expiration of the

term.

TERM PROBATORY. In an ecclesiastical

suit, the time during which evidence may be

taken. Cootes' Eccl. Pr. 240.

TERMINAL CHARGES. Demurrage charg-
ed for the detention of cars in loading or un-
loading is a terminal charge required to be
shown by the schedules of rates filed and
published by an interstate railroad company
under the interstate commerce act; Lehigh
Valley B. Co. v. U. S., 188 Fed. 879, 110 C.

C. A. 513.

TERMINAL FACILITIES. SeeCoMMEBCE;
Railboads.

TERMINUS (Lat). A boundary or limit,

either of space or time. A bound, goal, or

borders parting one man's land from anoth-

er's. It is used also for an estate for a term
of years: e. g. "interesse termini." 2 Bla.

Com. 143. See Tebm.
Terminus a quo. The starting-point of a

private way is so called. Hamm. N. P. 196.

Terminus ad quem. The point of termina-

tion of a private way is so called. In com-
mon parlance, the point of starting and that
of termination of a line of railway are each
called the terminus.

TERMOR^ One who holds lands and tene-

ments for a term of years, or life. Littleton

§ 100; 4 Tyrwh. 561.

TERMS, TO BE UNDER. A party is said

to be under terms, when an indulgence is

granted to him by the court in its discretion,

on certain conditions. Thus, when an in-

junction is" granted ex parte, the party ob-

taining it is put under terms to abide by
such order as to damages as the court may
make at the hearing. Moz. & W.

TERRA EXTENDENDA. A writ addressed
to an escheator, that he Inquire and find out

the true yearly value of any land, etc., by
the oath of twelve men, and to certify the
extent into the chancery. Reg. Orig. 293;
Whart.
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TERRA H YD ATA. Land subject to the
payment of hydage. Seld.

TERRA LUCRABILIS. Land gained from
the sea or enclosed out of a waste. Oowell.

TERRA NOVA. Land newly converted
from wood ground to arable. Cowell.

TERRA PUTURA. Land iii forests, held

by the tenure of furnishing food to the keep-

ers therein. 4 Inst. 307.

TERRA TESTAIHENTALIS. Gavelkind

land, being disposable by will, or lands held

Ml allodia. Spelm.

TERR/E DOMINICALES REGIS. The
demesne lands of the crown.

TERRACES. An exemption from all un-

certain services. Cowell.

TERRE-TENANT. One who has the ac-

tual possession of land; but, in a more tech-

nical sense, he who is seised of the land;

and in the latter sense the owner of the land,

or the person seised, is the terre-tenant, and
not the lessee. Jones v. Shawhan, 4 W. & S.

(Pa.) 257; Bac. Abr. Uses and Trusts. It

has been holden that mere occupiers of the

land are not terre-tenants. See Chahoon v.

HoUenback, 16 S. & R. (Pa.) 432, 16 Am.
Dec. 587; 2 Bla. Com. 91, 328; Hulett v. Ins.

Co., 114 Pa. 146, 6 Atl. 554.
Contribution among Terre-tenants. The question

whether purchasers, at different times, of land
bound by an incumbrance created by the grantor,
stand in equal equity as regards this incumbrance,
and if so, must each contribute proportionately to
its discharge, has been settled in England in the
affirmative, following the rule laid down in the
Year Books and repeated in Coke's Reports,; 2
Wms. Saund. p. 10, n. ; 3 Rep. 14 6. In this coun-
try, the opposite "view has been taken ; Gill v. Lyon,
1 Johns. Ch. (N. T.)~447; Nailer v. Stanley, 10 S. &
R. (Pa.) 450, 13 Am. Deo. 691; Sauer v. Monroe, 20

Pa. 222.

TERRIER. In English Law. A roll, cata-

logue, or survey of lands, belonging either to

a single person or a town, in which are stat-

ed the quantity of acres, the names of the
tenants, and the like. It may be an ancient
document; 12 M. & W. 205.

One of the old records in the office of the
recorder of deeds of Philadelphia County is

still called the Germantown Terrier. In it

will be found the Latin Dedication of Pas-
torius, quoted by Whittier in the Pennsyl-
vania Pilgrim.

By the ecclesiastical law, an inquiry is

directed to be made from time to time of
the temporal rights of the clergymen of ev-

ery parish, and to be returned into the reg-

istry of the bishop : this return is denomi-
nated a terrier. 1 Phill. Ev. 602.

TERRITORIAL COURTS. The courts

established in the territories of the United
States. See United States Courts.

TERRITORIAL PROPERTY. The land
and water over which the state has jurisdic-

tion and control whether the legal title be
in the state itself or in private individuals.

Lakes and waters wholly within the state
are its property and also the marginal sea
within the three-mile limit, but bays and
gulfs are not always recognized as state

property.

TERRITORIAL WATERS. It is difficult

to draw any precise conclusion as to the dis-

tance to which a state may lawfully extend
its exclusive dominion over the sea adjoining
its territories, and beyond those portions of
the sea which are embraced by harbors, etc.,

over which it has unquestioned jurisdiction.

All that can reasonably be asserted is that it

extends as far as may be requisite for the
state's safety, and for some lawful end. Un-
tU recent years it was generally recognized
as extending as far as a cannon shot would
reach

—

i. e. a marine league; 1 Kent 29; this

limit was fixed when that was the range
of a cannon; Hogg. v. Beerman, 41 Ohio St.

81, 52 Am. Rep. 71 ; it is said that it can be
extended as the range of cannon increases

;

Hall, Int. L. 157. It may be extended for

protection in time of war, or for revenue pur-

poses ; Manchester v. ' Massachusetts, 139 U.
S. 240, 11 Sup. Ct. 559, 35 L. Ed. 159; The
Hungaria, 41 Fed. 109. Congress has recog-

nized the customary limit by legislation as

to captures made within a marine league of

the shore; 1 Kent 29. It is three miles from
low-water mark; Behr. Sea Case.

State legislation in Massachusetts which

extends the territorial limit of a state three

miles seaward from the shore is valid ; Man-
chester V. Massachusetts, 139 U. S. 240, 11

Sup. Ct. 559, 35 L. Ed. 159 ; i. e. it may ex-

tend its territorial limits and the boundaries

of its counties to the extent of the limits of

the United States. So of a CaUfomla act

relating to a crime committed within the

same limit; In re Humboldt Lumber Man-
uf'rs Ass'n, 60 Fed. 428. Parliament "may
extend the realm how far soever it may
please;" 2 Ex. D. 152. Under the Behring

Sea Arbitration, it was decided that the

United States cannot protect seals in the open

sea beyond the three-mile limit.

It would not be unreasonable for the Unit-

ed States to assume control of the waters on

the coast included within distant headlands,

as from Cape Ann to Cape Cod, Nantucket

to Montauk Point, and from the latter to the

Capes of the Delaware ; 1 Kent 30.

"As between nations, the minimum limit

of the territorial jurisdiction of a nation

over tide waters is a marine league from

the coast, and bays wholly within its terri-

tory which do not exceed two marine leagues

at the mouth are within this limit" Man-
chester V. Massachusetts, 139 U. S. 240,

11 Sup. Ot 559, 35 L. Ed. 159. The
Gulf of Mexico is part of the Atlantic Ocean

;

Merchants' Mut. Ins. Co. v. Allen, 121 U. S.

67, 7 Sup. Ct. 821, 30 L. Ed. 858 ; but on the

other hand, the exclusive right of the British

crown to the Bristol Channel, to the channel
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between Ireland and Great Britain, and be-

tween Scotland and Ireland, is uncontested;

1 Phill. Int. L. § 189; and Chesapeake Bay
and Delaware Bay are not a part of the high
sea; 1 Whart. Int. L. § 28; Narragansett
Bay is claimed, by usage, to be within the

jurisdiction of Rhode Island ; American S.

B. Co. V. Chase, 16 Wall. (U. S.) 522, 21 L.

Ed. 369; Chase v. Steamboat Co., 9 R. 1.

419, 11 Am. Rep. 274; and Conception Bay
in Newfoundland, though more than 20 miles

wide at its mouth and nearly 50 miles long,

is British territory ; 2 App. Cas. 394.. It is

probable that the Delaware (1 Op. Atty.

Gen. 15) and Chesapeake (4 Moore, Int. Ar-

bitr.) bays are the property of the United
States. England claims complete jurisdic-

tion over the bays of Chaleur, Fortune, and
Conception, and some other bays of New-
foundland, as closed seas; Snow, Int. Law
27. The Zuyder Zee and Hudson's Bay are
probably parts of the territory of the nations
which surround them; while the bays of
Fundy and Chaleur are public; 3 Whart.
Int. L. 28, 804, 305 a. The claim of Russia
to sovereignty over the Pacific Ocean north
of the 51st degree of latitude was consid-

ered by the United States as against the
rights of other nations ; 1 Kent 29.

The territorial waters of the United King-
dom, under the act of Aug. 16, 1878, are
such as art deemed so by international law,
and for the purpose of any offence declared
by the act to be within the jurisdiction of
the admiralty, it is one marine league from
low-water mark ; 1 Moore Int L. 714.

See .1895 Rep. Society for Reform and
Codif. of the Laws, 17th meeting; 5 ,Eng.

Rul. Cas. 946; Pilot; Jubisdiction ; Make
CI.ATJSUM.

TERRITORY. A part of a country sepa-

rated from the rest and subject to a particu-

lar jurisdiction.

A portion of the country subject to and
belonging to the United States which is not
within the boundary of any state or the Dis-

trict of Columbia.

The constitution of the United States, art.

4, s. 3, provides that the congress shall have
power to dispose of, and make all needful

rules and regulations respecting the territory

or other property of the United States ; and
nothing in this constitution shall be con-

strued so as to prejudice any claims of the

United States or of any state.

The United States has supreme sovereignty

over a territory, and congress has full and
complete legislative authority over its people

and government; Church of Jesus Christ of

L. D. S. V. U. S., 136 U. S. 1, 10 Sup. Ct. 792,

34 L. Ed. 478.

Congress possesses the power to erect ter-

ritorial governments within the territory of

the United States : the power of congress

over such territory is exclusive . and univer-

sal, and their legislation is subject to no con-

trol, unless in the ease of ceded territory,

as far as it may be affected by stipulations

in the cessions or by the ordinance of 1787,

under which any part of it has been settled

;

Story, Const. § 1322; Rawle, Const. 237; 1

Kent 243, 359; 1 Pet. (U. S.) 511, 7 L. Ed.

242. Congress has plenary legislative power
over the territories of the United States, and
upon the admission of a territory into the

Union, may, if, it so desires, effect a collec-

tive naturalization of its foreign-born in-

habitants as citizens of the United States

;

Boyd V. Nebraska, 143 U. S. 135, 12 Sup. Ct.

375, 36 L. Ed. 103.

The admission of a territory as a state is

accomplished by means of what is generally

known as an enabling act, which prescribes

the terms and conditions upon which the new
state is to be admitted.

A territory is the fountain from which
rights ordinarily flow, though Congress might
intervene ; but the rights that exist are not
created by congress or the constitution, except
to the extent of certain limitations of power.
The District of Columbia is different, because
there the body of private rights is created
and controlled by congress, and not by a leg-

islature of the district; Kawananakoa v.

Polyblank, 205 U. S. 849, 27 Sup. Ct. 526,

51 L. Ed. 834, where this doctrine was applied
to Hawaii. A territory is sovereign, not in

the full sense of juridicial theory, but because
in actual administration it may originate and
change at will the law of contract and prop-
erty, and it is therefore exempt from suit; id.

In determining rights and liabilities, local

legislation under authority of congress pre-

viously granted is treated as emanating from
the local legislature and not from congress;
Honolulu R. T. & L. Co. v. Wilder, 211 U.
S. 137, 29 Sup. Ct. 44, 53 L. Ed. 121 ; Kawan-
anakoa V. Polyblank, 205 U. S. 349, 27 Sup.

Ct. 526, 51 L. Ed. 834.

A territorial legislature has plenary power
in matters of procedure and practice and
may prescribe the method of selecting grand
and petty jurors and their qualifications in

the territorial courts; Ex parte Moran, 144
Fed. 594, 75 C. C. A. 396.

Laws enacted by the legislatures of the ter-

ritories are not laws of the United States;

Ex parte Moran, 144 Fed. 594, 75 C. C. A. 896.

In passing the enabling act for the admis-
sion of Oklahoma, June 16, 1906, congress
preserved the authority of the federal gov-
ernment over the Indians, their lands and
property which it had prior to that act; Tiger
V. Inv. Co., 221 U. S. 286, 31 Sup. Ct. 578, 55
L. Ed. 738.

When the Louisiana territory was purchas-
ed in 1803, Jefferson believed that he had
(in his own words) "done an act beyond the
constitution"; but the treaty was ratified.

When the question of the validity of the ces-

sion of Florida arose, Marshall, C. J., said:

"The constitution . confers absolutely on the
government of the Union the powers of mak-
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ing war and of making treaties; consequent-
ly that government possesses the power of ac-

quiring territory, either by conquest or by
treaty ;" American Ins. Co. v. Canter, 1 Pet.

(U. S.) 511, 542, 7 L. Ed. 242.

The United States may extend its bounda-
ries by conquest or treaty, and demand ces-

sion of territory as a condition of peace, the

indemnification of its citizens or the reim-

bursement of the government for the expenses
of a VFar; Fleming v. Page, 9 How. (U. S.)

603, 13 h. Ed. 276.

Where congress authorized the acquisition

of territory in a specific manner, and it was
otherwise acquired, tlie subsequent action of

congress In enacting laws for the territory

amounts to a full ratification of the action

of the executive in regard thereto. The con-

current action of congress and the executive

is conclusive upon the courts; Wilson v.

Shaw, 204 U. S. 24, 27 Sup. Ct. 233, 51 L. Ed.

351, where it was also said that it is now too

late to question the right of acquiring ter-

ritory by treaty.

"The United States has the powers of other

sovereign nations" to "acquire territory in the

exercise of the treaty-making power, by direct

cession as the result of war and in making
effectual the terms of peace," and until con-

gress shall see fit to incorporate such terri-

tory into the United States, it is to be gov-

erned under the law-making power of con-

gress, subject to such constitutional restric-

tions as are applicable to the situation ; Dorr
V. U. S., 195 U. S. 138, 24 Sup. Ot. 808, 49
L. Ed. 128, 1 Ann. Cas. 697, where it was
held that congress was not required to enact

for the Philippines a system of laws includ-

ing the right of trial by jury ; in Hawaii v.

Mankichi, 190 U. S. 197, 23 Sup. Ct. 787, 47

L. Ed. 1016, It was held that the jnere annex-
ation of Hawaii did not render applicable the

provisions of the constitution as to grand
and petty juries.

Where the United States acquires terri-

tory, the laws of the country transferred, un-

less inconsistent with provisions of the con-

stitution and laws applicable thereto, con-

tinue in force until abrogated or changed by
the authority of the United States; Ortega v.

Lara, 202 U. S. 339, 26 Sup. Ct. 707, 50 L. Ed.

1055.

Congress may delegate legislative author-

ity to such of the agencies as it may select;

Dorr V. U. S., 195 U. S. 138, 24 Sup. Ct. 808,

49 L. Ed. 128, 1 Ann. Cas. 697.

"The territories of the United States are

entirely subject to the legislative authority

of congress. They are not organized under

the constitution, nor^ subject to its complex

distribution of the powers of government as

the organic law, but are the creation, exclu-

sively, of the legislative department, and

subject to its supervision and control.

... It [congress] may legislate in ac^

cordance with the special needs of each lo-

cality, and vary its regulations to meet the

•conditions and circumstances of the people.

... In a territory all the functions of

government are within the legislative juris-

diction of congress, and may be exercised
through a local government or directly ;" End-
leman v. U. S., 86 Fed. 456, 30 C. 0. A. 186,

citing Cross v. Harrison, 16 How. (U. S.) 164,

14 L. Ed. 889; Shively v. Bowlby, 152 U. S.

1, 14 Sup. Ct. 548, 38 L. Ed. 331.

When New Mexico was conquered by the
United States it was only the allegiance of

the people that was changed, their relation to

each other and their property rights remained
unchanged. The executive of the United
States properly established a provincial gov-

ernment which ordained laws and instituted

a judicial system, which continued in force

until modified by the direct action of con-.

grass or by the territorial government estab-

lished by- it; Leitensdorfer v. Webb, 20 How.
(U. S.) 176, 15 L. Ed. 891.

The treaty with Russia concerning Alaska,

instead of exhibiting, as did the treaty with
Spain concerning the Philippine Islands, a de-

termination to reserve the question of the

status of the acquired territory for action by
congress, manifested a contrary intention to

admit the Inhabitants of the ceded territory

to the enjoyment of citizenship and express-

ed the purpose to incorporate the territory

into the United States. The constitution is

applicable to that territory and* under the

fifth and sixth amendments, congress cannot
deprive one there accused of a misdemeanor
of trial by a common law jury; Rassmussen
V. U. S., 197 U. S. 516, 25 Sup. Ct. 514, 49 L.

Ed. 862.

The court will take judicial notice as to

whether or not a given territory is within the

boundaries of the United States, and this is a

political question ; Pearcy v. Stranahan, 205

U. S. 257, 27 Sup. Ct. 545, 51 L. Ed. 793, hold-

ing that the Isle of Pines is de facto under

the jurisdiction of Cuba.

See State; United States of America;
Sovereignty; Snow, Administration of De-
pendencies.

TERROR. The state of the mind which

arises from an event or phenomenon that

may serve as a prognostic of some catas-

trophe; afCrlght from apparent danger. See

Riot; Robbery; Putting in Fbab.

TERTIUS INTERVENIENS (Lat.). In

Civil Law. One who, claiming an interest

to the subject or thing in dispute in action

between other parties, asserts his right to

act with the plaintiff, to be joined with him,

and to recover the matter in dispute, because

he has an Interest in it; or to join the de-

fendant, and with him oppose the interest of

the plaintiff, which it is his interest to defeat.

He differs from the intervener, or him who
interpleads in equity, 4 Bouvier, Inst n.

3819,
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TEST. Something by which to ascertain

the truth respecting another thing. Depue
V. Place, 7 Pa. 428.

The requirement that an officer be a resi-

dent of the municipality in which he Is to

be elected for three years In order to be eli-

gible to an office is not a teat within the
meaning of a constitutional provision that no
other oath, declaration or test than a pre-

scribed oath shall be required as a qualifica-

tion for an office; Attorney General v. Mac-
Donald, 164 Mich. 590, 129 N. W. 1056, 32 L.

K. A. (N. S.) 835. Such a statute is not in-

valid as imposing disqualifications not im-
posed by the constitution; State v. Covington,

29 Ohio St. 102. That a state constitution

designates the qualifications of certain offi-

cers named therein will not render invalid

provisions in a city charter requiring a tax
collector to have been an elector of the dty
and county for five years next preceding his

election; Sheehan v. Scott, 145 Gal. 684, 79

Pac. 350.

TEST ACT. The act of 25 Car. II. c. 2, by
which it was enacted that all persons hold-

ing any office, civil or military (excepting

some v,ery Inferior ones), or receiving pay
from the crown, or holding a place of trust

unaer it, should take the oath of allegiance

and supremacy, and subscribe a declaration

against transubstantiatlon, and receive the

sacrament according to the usage of the

Church of England, under a penalty of £500

and disability to the office. 4 Bla. Com. 59.

Abolished 9 Geo. IV. c. 17, so far as taking

the sacrament is concerned, and a new form
of declaration substituted. Mozl. & W.

TESTA DE NEVIL. An ancient and au-

thentic record in two volumes, in the custody

of the queen's remembrancer in the excheq-

uer, said to have been compiled by John de
Nevil, a justice itinerant, in the eighteenth

and twenty-fourth years of Henry III. Cow-
ell.

TESTACY. The state or condition of leav-

ing a will at one's death, as opposed to intes-

tacy.

TESTAMENT. In Civil Law. The ap-

pointment of an executor or testamentary

heir, according to the formalities prescribed

by law. Domat, liv. 1, tit. 1, s. 1.

At first there were only two sorts of testaments
among • the Romans,—that called calatis comitiiSi

and another called in procinctu. (See below.) In

the course of time, these two sorts of testament
having become obsolete, a third form was introduc-

ed, called per CBS et libram, which was a fictitious

sale of the inheritance to the heir apparent. The
inconveniences which were experienced from these

fictitious sales again changed the form of testament

;

and the preetor introduced another, which required
the seal of seven witnesses. The emperors paving
increased the solemnity of these testaments, they
were called written or solemn testaments, to distin-

guish them from nuncupative testaments, which
could be made without writing. Afterwards mili-

tary testaments were introduced, in favor of soldiers

actually engaged in military service.

A testament calatis comitiis, or made in the co-

mitia,—that is, the assembly of the Roman people,

—was an ancient manner of making wills used in

times of peace among the Romans. The comitia
met twice a year for this purpose. Those who wish-
ed to make such testaments caused to be convoked
the- assembly of the people by these words, calatis

comitiis. None could make such wills that were not
entitled to be at the assemblies of the people. This
form of testament was repealed by the law of the
Twelve Tables.

A civil testament is one made according to all the
forms prescribed by law, in contradistinction to a
military testament, in making which some of the
forms may be dispensed with. Civil testaments are
more ancient than military ones ; the former were
in use during the time of Romulus, the latter were
introduced during the time of Coriolanus. See Bist.

de la Jurisp. Rom. de M. Terrason, p. 119.

A coTnmon testam,ent is one which is made jointly

by several persons. Such testaments are forbidden
in Louisiana. Civ. Code of La. art. 1565, and by the
laws of France, Code Civ. 968, in the same words,
namely: "A testament cannot be made by the same
act, by two or more persons, either for the benefit

of a third person or under the title of a reciprocal
or mutual disposition."

A testament ab irato is one made in a gust of

passion or hatr^ against the presumptive heir,

rather than from a desire to benefit the devisee.
When the facts of unreasonable anger are proved,
the will is annulled as unjust and as not having
been freely made. See Ab Irato.
A mystic testarnent (called a solemn testament,

because it requires more formality than a nuncu-
pative testament) is a form of making a will which
consists principally in enclosing it in an envelope
and sealing it in the presence of witnesses.
A nuncupative testament was one made verbally.

See Nuncupative Will.
An olographic testament is one which is written

wholly by the testator 'himself. In order to be
valid, it must be entirely written, dated and signed
by the hand of the testator. It is subject to no oth-
er form. See La. Civ. Code, art. 1581.

TESTAMENTARY. Belonging to a testa-

ment; as, a testamentary gift; a testamen-
tary guardian.

TESTAMENTARY CAPACITY. Mentalca-
pacity sufficient for making a valid will. As
to what constitutes, see Wills; -tJNnuE In-
fltjence; Will.

TESTAMENTARY CAUSES Causes relat-

ing to probate of testaments and administra-
tion and accounts upon the same. They are
enumerated among ecclesiastical causes by
Lord Coke. 5 Co. 1.

TESTAMENTARY GUARDIAN. A guard-
ian appointed by last will of a father to have
custody of his child and his real and person-
al estate till he attains the age of twenty-one.
In England, the power to appoint such guard-
ian was given by 12 Car. II. c. 34. The prin-

ciples of this statute have been generally
adopted in the United States.

TESTAMENTARY PAPER. An instru-

ment in the nature of a will ; an unprobat-
ed will.

As to when a deed will have the effect of

a testamentary instrument, see Deeu; Es-
CBow; Donatio Mobtis Causa.

TESTAMENTARY POWER. Thepowerto
make a will is neither a natural nor a consti-

tutional right, but depends whoUy upon stat-
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ute. Brettim v. Fox, 100 Mass. 234. Such
power has been expressly conferred by stat-

ute in most of the states, in some cases un-
restricted, in others with various restrictions

by reason of dower and homestead rights,

and for other reasons; 3 Jarm. Wills 721,

731. See Will.

TESTAMENTI FACTIO (Lat.). In the

Civil Law. The ceremony of making a testa-

ment, either as testator, heir, or witness.

TESTATE. The condition of one who
leaves a valid will at his death.

TESTATOR, One who has made a^testa-

ment or will.

TESTATRIX. A woman who has made a
will or testament.

TESTATUM (Lat). The name of a writ

which is issued by the court of one county to

the sheriff of another county in the same
state, when the defendant cannot be found in

the county where the court is located: for

example, after a judgment has been obtained,

and a ca. sa. has been issued, which has been
returned non est inventus, a testatum oa. sa.

may be Issued to the sheriff of the county
where the defendant is. See Viner, Abi.Tes-
tatum 259.

In Conveyancing. That part of a deed
which commences with the words "This in-

denture vntnesseth."

TESTE MEIPSO (Lat). In Old English

Law and Practice. A solemn formula of at-

testation by the sovereign used at the con-

clusion of charters, and other public instru-

ments, and also of original writs, out of chan-

cery. Spelm.

TESTE OF A WRIT. The concluding

clause, commencing with the word witness,

etc. A signature in attestation of the fact

that a writ is issued by authority. A writ

which bears the teste is sometimes said to be
tested.

The act of congress of May 8, 1792, directs

that all writs and process issuing from the

supreme or a <:ircuit court shall bear teste

of the chief justice of the supreme court, or,

if that office be vacant, of the associate jus-

tice next in precedence ; and that all writs

of process issuing from a district court shall

hear teste of the judge of such court, or, if

the said office be vacant, of the clerk thereof.

See R. S. §§ 911, 912.

TESTES. Witnesses. See Testis.

TESTIFY. To give evidence according to

law.

TESTIMONIAL PROOF. In Civil Law.

A term used in the same sense as parol evi-

dence is used at common law and in contra-

distinction to literal proof, which is written

evidence.

TESTIMONIUM CLAUSE. That clause of

a deed or instrument with which it concludes.

TESTIMONY. The statement made'by a
witness under oath or affirmation.

The statement of a witness under oath;
yet it need not necessarily be made to a ju-
dicial tribunal. Thus, a deposition may con-
tain testimony, although never used in the
cause pending ; Woods v. State, 134 Ind. 35,

33 N. E. 901. It is a species of evidence by
means of witnesses ; Carroll v. Bancker, 43
La. Ann. 1078, 1194, 10 South. 187.

It is said that testimony refers more prop-
erly to oral evidence than to documentary,
and that it Is reasonable that a distinction

be made between the two ; Ensign v. Pennsyl-
vania, 227 U. S. 592, 33 Sup. Ct 321, 57 L.

Ed. 658. See Evidewce.

TESTIS. A witness. Testari: to be a wit-

ness, bear witness to ; to be witnessed, shown,
certified.

In the medievaj trial by oath the fellow
swearers who swore merely to the truthful-

ness of another person's oath and had no
knowledge necessarily of the facts were call-

ed by the ambiguous name of testis. Thay-
er, Prel. Treat, on Evid. See Compubsa-
TOBS.

TESTMOIGNE. An old French word, sig-

nifying, In the old books, evidence. Com. Dig.

Testmoigne.

TEXAS. The name of one of the states of

the American Union.
It was a province of Mexico until 1836, -wlien the

inhabitants established a separate republic. On
March, 1845, the congress ot the United States, by
a joint resolution, submitted to the new republic a
proposition providing for the erection of the terri-

tory of Texas into a new state, and for its annexa-
tion under the name of the state of Texas. This
proposition was accepted by the existing govern-
ment of Texas on the 23d of June, 1845, and was
ratified by the people in convention on the 6th of
July. On the 29th of December following, by a joint

resolution of congress, the new state was formally
admitted into the Union. The present constitution
of the state was adopted by a convention on Novem-
ber 24, 1875, and was voted upon and accepted by
the people on February 17, 1876.

TEXTUS ROFFENSIS. An ancient manu-
script containing many of the Saxon laws,

and the rights, customs, tenures, etc., of the

church of Rochester, drawn up by Ernulph,
bishop of that see from 1114 to 1124. Cowell.

THAINLAND. In Old English Law. The
land which was granted by the Saxon kings

to their thains or thanes was so called.

THALWEG (German). The term thalweg

Is commonly used by writers. on Internation-

al law, In the definition of water boundaries

between states, meaning the middle or deep-

est or most navigable channel, and while of-

ten styled "fairway" or "midway" or "main

channel," the word has been taken over into

various languages and the doctrihe of the

thalweg Is often applicable In respect of wa-

ter boundaries to sounds, bays, straits, gulfs,

estuaries and other arms of the sea, and also

applies tq boundary lakes and landlocked

seas whenever there is a deep water sailing
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channel therein ; Louisiana v. Mississippi,

202 U. S. 1, 26 Sup. Ct. 408, 571, 50 L. Ed.
913.

THANE. In Saxon Law. A word which
sometimes signifies a nobleman, at others a
freeman, a magistrate, an officer, or minister.

A tenant of the part of the king's lands called

the liing's "thaneage." Termes de la Ley.
In later Anglo-Saxon days it became the

general name for the higher classes of socie-

ty, and among them were many different de-

grees. 2 Holdsw. Hist. E. L. 29. See Thbqn.

THANKSGIVING DAY See Holiday.

THAVIES INN. See Inns or Couet.

THE. An article which particularizes the

subject spoisen of. "Grammatical niceties

should not be resorted to without necessity

;

but it would be extending liberality to an un-

warrantable length to confound the articles

*a' and 'the.' The most unlettered persons

understand that 'a' is indefinite but 'the' re-

fers to a certain object." SharfC v. Com., 2

Binn. (Pa.) 516 ; per Tilghman, C. J. It will

not be construed as equivalent to "this"

;

Harris v. State (Tex.) 24 S. W. 290.

THEATRE. A house in which a story is

represented by human action upon the stage.

Jacko V. State, 22 Ala. 73. A house for the

exhibition of dramatic performances. Bell

V. Mahn, 121 Pa. 225, 15 Atl. 523, 1 L. K. A.

364, 6 Am. St. Rep. 786, where it was held
that the performance of an opera is a "the-

atrical exhibition" within a statute provid-

ing that no theatrical exhibition should be
allowed without a license. The court said:

"A theatre, among the ancients, was an
edifice in which spectacles or shows were
exhibited for the amusement of the specta-

tors; but in modern times a theatre is a
house for the exhibition of dramatic per-

formances: a theatrical exhibition must be
either such as pertains to a theatre or to

the drama, for the representation of which
the theatre is designed : Webster. A drama
is a story represented by action: the rep-

resentation is as if the real persons were in-

troduced and employed in the action itself.

It is ordinarily designed to be spoken, but It

may be represented in pantomime, when the

actors use gesticulation, sometimes in the

form of the ballet, but do not speak; or in

opera, where music takes the place of poetry
and of ordinary speech, and the dramatic
treatment is essentially different from ei-

ther." In an English case where the ques-
tion was, what was a "stage play" in the
language of a statute, there was a room con-
taining a stage, foot lights, scenery, etc.,

and two living characters on the stage, while
all the other characters were In the room
below engaged in acting, speaking and danc-
ing, and were so reflected upon the stage by
mirrors as to appear to be actually there;
it was held that the house was within the
act, though the court was doubtful whether

Bouv.—205

the performance of the actors in the room
below was described by the term used in the

statute; Day v. Simpson, 18 C. B. N. S. 680.

An edifice used for the purpose of dramat-

ic, operatic, or other representations or per-

formances for admission to which entrance

money is received. The word does not

import necessarily anything but the stage

on which the actors play and the room In

which the acting is done and seen; Lee v.

State, 56 Ga. 477. Although the term has

an extended signification and comprehends

a variety of performances, yet It is conceived

that all which it does legitimately compre-

hend partakes more or less of the character

of the drama; Jacko v. State, 22 Ala. 73.

It was there held that a theatrical perform-

ance does not include exhibitions of leger-

demain or sleight of hand.
A music hall is not a theatre; 21 Q. B. D.

569. Theatrical performances may include

negro minstrel performances; Taxing ^ist.

V. Emerson, 4 Lea (Tenn.) 312; but not tum-
bling or fencing; King v. Handy, 6 T. R. 286.

Where a statute prohibits the obstruction of

passage-ways in a theatre, it should be lib-

erally construed, and does not give the pro-

prietor any discretion to allow persons to

stand In the passage-ways, even though the
number be not so great as to prevent free

exit In case of danger; Fire Department of

New York v. Stetson, 14 Daly (N. Y.) 125.

That a number of seats for a performance
were sold after knowledge that the seats

were filled is sufficient proof to sustain a
judgment against the manager in the absence
of evidence that such sale was In opposition
to his wishes; id.

A theatre ticket is a mere license to enter
the house and witness the performance and
may be revoked at the pleasure of the mana-
ger; Wood V. Leadbltter, 13 M. & W. 838;
Pearce v. Spalding, 12 Mo. App. 141; Johnson
V. Wilkinson, 139 Mass. 3, 29 N. E. 62, 52 Am.
Rep. 698; CoUister v. Hayman, 183 N. Y. 250,

76 N. E. 20, 1 L. R. A. (N. S.) 1188, 111 Am.
St. Rep. 740, 5 Ann. Cas. 344, where it was
held that the operation of a theatre Is not a
business affected with a public interest and
a condition making void tickets sold by scal-

pers was valid. See Ticket. In Drew v.

Peer, 93 Pa. 234, it was held that the purchas-
er of a particular seat acquired more than a
mere license; that his right was more in the
nature of a lease, entitling him to peaceful
ingress and egress and exclusive possession
of the designated seats during the perform-
ance; but im Horney v. Nixon, 213 Pa.

20, 61 Ati. 1088, 1 L. B. A. (N. S.) 1184,

110 Am. St. Rep. 520, 5 Ann. Cas. 349, this

was' said to he a mere dictum and was disap-

proved, and it was held that a theatre ticket

is a mere license, revocable before the holder

has actually taken his seat, and that the only

remedy is In assumpsit for breach of con-

tract. A ticket of .admission to a place of
amusement is held a revocable license; 227
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U. S. 633. The remedy of tlie purchaser of a
ticliet for refusal of the proprietor to honor
it is not in tort, but by action for breach of
contract; Taylor v. Cohn, 47 Or. 538, 84
Pac. 388, 8 Ann. Cas. 527.

A visitor is entitled to a seat. This right

depends on the nature of his ticket. If it is

for a reserved seat, he has a right to that

particular seat ; if not reserved, then to any
one vphich he may find unoccupied and which
has not been previously sold to another;

Com V. Powell, 10 Phila. (Pa.) 180. Whether
a return check given to one after the perform-

ance commences may be transferred by the

spectator to some other person is a question

as to which difLerent opinions have been ex-

pressed and apparently no authoritative deci-

sion of the point has been made. An anony-

mous writer in 12 Cent. L. J. 359, expresses

the opinion that such a check is transferable,

but no authority is cited, while in the same
issue of that periodical, in an article by W.
H. Wittacker, the opinion is expressed that

"the purchaser of a reserved seat, who sells

his pass on leaving the house, together with

the ticket for his seat, could convey no right

on the second purchaser which would entitle

him to admission." This opinion is concur-

red in by two text-writers on the subject;

Bracket, Theatrical Law 179, § 153; Wandell,

Law of the Theatre, 246. None of these writ-

ers cites any authority, but the last cited au-

thor quotes from 12 C. L. J. 359, and dis-

sents from it, adding: "The holder of a re-

turn check could not transfer the same if the

original ticket of admission was non-transfer-

abje." The same author also suggests that

the holder of a return check cannot transfer

the same if the ticket of admission was trans-

ferable: The opinions cited on the subject of

the right to transfer a ticket or return check

are all based upon the theory that a mere li-

cense is not transferable, and such cases are

cited as Mendenhall v. Klinck, 51 N. T. 246;

Jackson v. Babcock, 4 Johns. (N. T.) 418.

This must be admitted as a settled principle

with respect to licenses to enter upon land,

of which the cases cited in this connection

are instances, and, as appears by the author-

ities supra, the tendency of the courts has
been to hold that the legal effect of a theatre

ticket is a mere license. A ticket hovyever

is said to be more than a mere license, so far

as the right to enter the building is concern-

ed, as it includes a contract with the holder

to permit him to enter and see the play;

Beale, Innkeepers § 316. A revocation of the

license, therefore, is a breach of this con-

tract for which the holder may sue, though

he may have been lawfully excluded from the

premifesi Burton v. Scherpf, 1 Allen (Mass.)

133, 79 Am. Dec. 717; Purcell v. Daly, 19 Abb.

N. C. (N. T.) 301, where it was held that the

proprietor has the right to annex to tickets of

admission the condition that they shall not

he transferable, and if transferred, that they

shall be worthless.

The plaintiff, during the course of a mov-
ing picture performance, for which he had
purchased a reserved seat, was ejected froiii

the defendant's theatre, with no unnecessary
force. 'Plaintiff was allowed recovery in an
action for assault and battery ; Hurst v. Pic-

ture Theatres, Ltd., 30 T. L. Kep. 98. The
ticket holder has a license to enter the thea-

tre and remain there, but since it is not coup-
led with an interest, it is revocable at the will

of the licensor, although consideration has
been paid; Hewlins v. Shippan, 5 B. & C.

221. On revocation the licensee becomes a
trespasser; Euggles v. Lesure, 24 Pick.

(Mass.) 187. But in a jurisdiction like that

In Hurst v. Picture Theatres, Ltd., supra,

where there is a fusion of law and equity, it

would seem enough to defeat the justifica-

tion for the ejectment.

An agreement among theatre owners to

exclude a certain dramatic critic is not un-

lawful ; a theatre is a private enterprise,

and the proprie'^or mpy say who shall en-

ter ; People v. Flynn,' 114 App. Div. 578, 100

N. Y. Supp. 31.

Where a theatre ticket contained a state-

ment that if sold on the sidewalk it would
be rejected, a ticket speculator has no rights

against the manager of the thaa're; Col-

lister v. Hayman, 183 N. Y. 25D, 7o N. E.

20, 1 L. R. A. (N. S.) 1188, 111 Am. St. Rep.

740, 5 Ann: Cas. 344. The manager of a

theatre Is not bound to sell his tickets at

the piice advertised, and It is not within

the police power to resulate prices; People

V. Steele, 231 111. 340, 83 N. E. 236, 14 L. R.

A. (N. S.) 3(1, 121 Am. St. Rep 321.

It was held In C'.iCCord v. Brarden, 2

Camp. 358, that the audience had a right to

express their sensations or opinions by ap-

plause or hisses, and that the right to do so

had never been hindered or questioned, but

that if any body of men went into a theatre

with the intention of hissing an actor or con-

demning a piece, they would be guilty of

riot ; to the same effect was the expression

of Tindal, C. J., in Gregory v. Duke of Bruns-

wick, 1 C. & K. 24, who said: "The public

who go to a theatre have the right to ex-

press their free and unbiased opinions of the

merits of the performers who appear upon

the stage, but have no right to go to the

theatre by a preconcerted plan to make such

a noise that an actor, without any judgment

being formed on his performance, should be

driven from the stage by such a scheme."

A theatrical performance being publicly

given is subject to candid comment by a

newspaper, but it must be done fairly and

without malice or purpose to injure or prej-

udice the proprietor in the public mind;

Lord Kenyon, charging the jury in Dibdtn v.

Swan, 1 Esp. 28.

The proprietor or manager is charged with

the duty of protecting the spectators from

personal danger resulting from the perform-
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ance, so far as It could have been foreseen

iind by good care guarded against; Thomp-
son V. Ry. Co., 170 Mass. 577, 49 N. B. 913,

40 L. R. A. 345, 64 Am. St. Rep. 323, where
at a shooting entertainment the plaintiff was
hit in the eye by a metallic piece which flew

from the target when it was hit by the bul-

let; Herrlck v. Wixom, 121 Mich. 384, 80 N.

W. 117, 81 N. W. 383, where the spectator

was hit by an exploded fire cracker. It is

also the duty of the proprietor or manager
to protect the spectator from violence or

wrongdoing of his servants; Dickson v.

Waldron, 135 Ind. 507, 34 N. B. 506, 35 N. B.

1, 24 L. K. A. 483, 488, 41 Am. St. Rep. 440;

B^owler V. Holmes, 3 N. T. Supp. 816 ; or a by-

stander; Mastad v. Swedish Brethren, 83

Minn. 40, 85 N. W. 913, 53 L. R. A. 803, 85
Am. St. Rep. 446. He is also responsible for

providing a safe building as little dangerous
as is practicable with reference to its intend-

ed use; Sebeck v. P. V. Vereln, 64 N. J. L.

624, 46 Atl. 631, 50 L. R. A. 199, 81 Am. St.

Rep. 512 ; Hart v. Park Club, 157 111. 9, 41 N.
E. 620, 29 L. R. A. 492, 48 Am. St. Rep. 298;

Schofield V. Wood, 170 Mass. 415, 49 N. B. 636

;

Camp V. Wood, 76 N. Y. 92, 32 Am. Rep. 282

;

Francis v. Cockerell, L. R. 5 Q. B. 501;

though he is not held as an insurer; Dun-
ning V. Jacobs, 15 Misc. 85, 36 N. Y. Supp.

453. It has been held that the proprietor is

not liable to a patron for property left in

his private box which was stolen; Pattison
V. Hammerstein, 17 Misc. 375, 39 N. Y. Supp.

1039, where it was said that he is not an in-

surer nor can he be expected, whether re-

garded as lessor or licensor, to control the ac-

cess to the box while occupied by the party

renting it.

The state or municipal government may re-

' quire the granting of a license for a theatre

and the payment of a license fee ; Bostoa v.

SchafCer, 9 Pick. (Mass.) 415 ; and the license

need not be formally in writing, but may be

by parol ; id; but a mere statement that the

authorities would not grant a license, but
would not object to the entertainment so

long as it was proper, is not a license ; Simp-
son V. Wood, 105 Mass. 263. A gratuitous
ar amateur exhibition need not be licensed;

State V. Lundie, 47 La. Ann. 1596, 18 South.

636; OeUers v. Horn, 3 Pa. Super. Ct. 537;

contra, Com. v. Colton, 8 Gray (Mass.) 488;
Shelly V. Bethell, 12 Q. B. 11.

A municipality may designate policemen
and firemen for service at theatres, who shall

be paid therefor by the managers of the
theatre ; Tannenbaum v. Rehm, 152 Ala. 494,

44 South. 532, 11 L. R. A. (N. S.) 700, 126 Am.
St Rep. 52; and a city ordinance may com-

pel proprietors of theatres to require ladles

to remove their hats at performances; Old-

know V. Atlanta, 9 Ga. App. 594, 71 S. E.

1015. A statute was held a valid exei-cise

of the police power which makes it unlaw-

ful to exclude from places of amusement per-

sons presenting , tickets who are of age, not

being under the influence of liquor, boister-

ous, or of lewd or immoral character ; Green-

berg v. Turf Ass'n, 140 Cal. 357, 73 Pac.

1050. Exemplary damages cannot be recov-

ered for ejection without force or Insult,

where the tickets handed out from the box
ofiBce proved to be, by mistake, for the pre-

vious evening; MacGowan v. Duff, 14 Daly
(N. Y.) 315 ; but compensatory or conse-

quential damages are allowed for the in-

dignity and disgrace of expulsion from a

dance hall of a ticket holder ; Smith v. Leo,

92 Hun, 242, 36 N. Y. Supp, 949; or of a

man and wife from a theatre on account of

their color; Drew v. Peer, 93 Pa. 234; and
additional punitive damages are not preclud-

ed under a statute allowing the recovery of

actual damages and $1000 in addition;

Greenberg v. Turf Ass'n, gupra.

THEFT. A popular term for larceny.

It is a wider term than larceny and in-

cludes other forms of wrongful deprivation

of property of another. Bncycl. Br.

Acts constituting embezzlement or swin-

dling may be properly so called. Smith v.

State, 21 Tex. App. 133, 17 S. W. 558. See
Quitzow V. State, 1 Tex. App. 68.

THEFT-BOTE. The act of receiving a

man's goods from the thief, after they had
been stolen by him, with the intent that he
shall escape punishment. This is an of-

fence punishable at common law by fine and
imprisonment. Hale, PI. Cr. 130.

THEGN. An Anglo-Saxon term meaning
a retainer. Afterwards it came to designat'e

the territorial nobility. At a later period

these were king's Thegns, who were persons

of great importance, and inferior thegns.

Military service appears to have run through
it all. After the Conquest, they were merged
into the class of knights. Encycl. Br.

THEGNAGE TENURE. A kind of tenure
in Northumbria in the 13th century and be-

yond, of which little is known. 2 Holdsw.
Hist. E. L. 132.

THELONMANNUS. The toll-man or offi-

cer who receives toll. Cowell.

THELUSSON ACT. The stat. 39 & 40 Geo.

III., passed in consequence of objections to

a Mr. Thelusson's will for the purpose of pre-

venting the creation of perpetuities. See
Peepetuitt ; 4 Ves. 221.

THEME. The power of jurisdiction over

nalfs or villeins and their suits, off-spring,

lands, goods, and chattels. Co. Litt. 116 a.

THEMMAGIUM. A duty or acknowledg-
ment paid by inferior tenant in respect of

theme or team. Cowell.

THEN. As an adverb, means "at that

time,'' referring to a time specified, either

past or future. Mangum v. Piester, 16 S. O.

329. See Doye v. Torr, 128 Mass. 40. It may
also denote a contingency and be equivalent

to "in that event." Pintard v. Irwin, 20 N.

J. Ii. 505; it may sometimes mean "soon
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after" ; Merritt v. Portchester, 8 Hun (N. Y.)

40; or "further." 2 Jarm. 595. In a will

it has been held to import the time at which
the class described is to be ascertained'; 3
Ves. 486; but see 17 Beav. 417.

THEN AND THERE. Words of reference,

and when the time and place have once been

named with certainty, it is sufficient to refer

to them afterwards by these words. State v.

Cotton, 24 N. H. 146. Where an averment
merely declares a legal conclusion, the words
"then and there" need not be repeated to it.

State V. Willis, 78 Me. 74, 2 Atl. 848.

THENCE. In surveying, and in 'descrip-

tion of land by courses and distances, this

word preceding each course, given, imports

that the following course is continuous with
the one before it Flagg v. Mason, 141 Mass.

66, 6 N. E. 702.

THEOCRACY. A species of government
which claims to be immediately directed by
God.

THEOWES, THEOWMEN, THEWS.
Slaves, captives, or bondmen, Spelm. Feuds.
They were the slaves of the old Saxon times.

VinogradofC, Engl. Soc. 466.

THEREUPON. Without delay or lapse of
time. Putnam v. Langley, 133 Mass. 205.

See Hill v. Wand, 47 Kan. 340, 27 Pac. 988, 27
Am. St. Rep. 288. Immediately. 6 M. & W.
492. See 3 Q. B. 79, where the terms there-

upon and thereby are distinguished.

THEREWITH. As used in the reform
act ; 2 W. IV. c. 45 ; referring to house, etc.,

the clause that any land occupied therewith,

has reference to time and not to locality. 22
h. J. C. P. 38; 50 id. 117.

THESAURUS INVENTUS. Treasure-trove

(«. v.).

THESAURUS, THESARIUM. A treasure.

THESMOTHETE. A law-maker; a law-
giver.

THIEF. One who has been guilty of lar-

ceny or theft. The term covers both com-
pound and simple larceny. American Ins. Co.

V. Bryan, 1 Hill (N. Y.) 25.

THINGS. By this word is understood ev-

ery object, except man, which may become an
active subject of right. Code du Canton de
Berne, art. 332. In this sense it is opposed, in

the language of the law, to the word persons.

"Thing, in legal contemplation, even when
we have to do with a material object, is not
precisely the object as we find it in common
experience, but rather the entirety of its pos-

sible legal relations to persons." Pollock,

First Book of Jurispr. 133.

An operation for abortion is a thinff, with-

in the act of congress declaring non-mailable

obscene books and every article and thing

for procuring abortion, etc. ; U.. S. v. Somers,

164 Fed. 259.

See Chose; Pbopebtt; Kes.

THINGUS. In Saxon Law. A thane or
nobleman ; knight or freeman. Cowell.

THINK. To believe, to consider, to esteem.
Martin v. R. Co., 59 la. 414, 13 N. W. 424.

THIRD-BOROW. In Old English Law. A
constable. Lombard, Duty of Const. 6; 28
Hen. VIII. c. 10.

THIRD DEGREE. See Confession.

THIRD-NIGHT-AWN-HINDE. By the
laws of Edward the Confessor, if any man
lay a third night in an iun, he was called a
"third-night-awn-hinde," and his host was an-

swerable for him if he committed any of-

fence. The first night he was reckoned a
stranger; the second night a guest; and the
third night an awn-hinde. Bract. 1. 3;
Whart.

THIRD PARTI ES. A term used to include
all persons who are not parties to the con-

tract, agreement, or instrument of writing by
which their interest in the thing conveyed IS

'

sought to be affected. Morrison v. Trudeau, 1
Mart. N. S. (La.) 384.

THIRD PENNY. Of the fines and other

profits of the county courts (originally, when
those bourts had superior jurisdiction, before

other courts were created) two parts were re-

served to the king, and a third part or penny
to the earl of the county. See Kennett,

Paroch. Antiq. 418.

THIRD PERSON. Any person other than
one of the parties to the contract or his rep-

resentatives. Pollock, Contr. 209.

But it is diflBcult to give a very definite

idea of third -persons; for sometimes those

who are not parties to the contract, but who
represent the rights of the original parties,

as executors, are not to be considered third

persons. See 1 Bouvier, Inst. n. 1335;

THIRD PERSON, CONTRACTS FOR THE
BENEFIT OF. The English rule is that

only he can sue from whom the consideration

has moved. That is, even a promisee cannot

sue, if he has not provided the considera-

tion ; 1 B. & S. 393 ; L. R. 4 Q. B. 706.

In America the rule is well-nigh universal

that the promisee can sue, although the con-

sideration has moved from a third party;

Bell V. Sappington, 111 Ga. 391, 36 S. E. 780

;

Williamson v. Yager, 91 Ky. 282, 15 S. W.
660, 34 Am. St. Rep. 184; Palmer Sav. Bank
V. Ins. Co., 166 Mass. 189, 44 N. E. 211, 32 L.

R. A. 615, 55 Am. St. Rep. 387. Sometimes

the right is based upon code provisions giv-

ing the "real party in interest" the right to

sue ; sometimes upon the theory of a trust

;

sometimes upon agency. It Is essential that

the promise be made to the third party in

fact, although not in form. It must appear

that the parties intend to recognize him as a

primary party In Interest and as privy to the

promise; Pennsylvania Steel Co. v. R. Co.,

204 Fed. 513, 122 O. C. A. 633.

The contract must be made for the benefit
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of the third person as its object, and he must
be the party Intended to be benefited ; Sim-

son V. Brown, 68 N. Y. 355, quoted with ap-

proval in Constable v. S. S. Co., 154 U. S. 51,

14 Sup. Ct. 1062, 38 L. Ed. 903. Other New
York cases are Embler v. Ins. Co., 158 N. Y.

431, 53 N. E. 212, 44 L. R. A. 512 ; LorlUard
V. Clyde, 122 N. Y. 498, 25 N. E. 917, 10 L. R.

A. lis:

The difficult question comes when the
plaintiff is not the promisee, but is attempt-

ing to sue on a contract made for his ben-

efit. Such cases can be divided into two
classes : 1. Where the plaintiff is attempting to

enforce an agreement made on his behalf

which operates as a gift to him (he is then
usually called a "sole beneficiary"). 2. Where
the fulfilment of the promisor's promise is to

operate as satisfaction of an obligation due
from the promisee to his creditor. The rules

as to these two classes are different.

The cases of the "sole beneficiary" type
arise principally in regard to life insurance.

England has been compelled to pass a stat-

ute to allow a beneficiary of a life policy to

sue; 45 & 46 Vict. c. 75, § 11. The sole bene-

ficiary cannot sue at law; Goodyear Shoe
Mach. Co. V. Dancel, 119 Fed. 692; Baxter
T. Camp, 71 Conn. 245, 41 Ati. 803, 42 L. R.

A. 514, 71 Am. St. Rep. 169 ;* Clare v. Hatch,
180 Mass. 194, 62 N. B. 250; Linneman v.

Moross' Estate, 98 Mich. 178, 57 N. W. 103,

39 Am. St Rep. 528; Union R. Storage Co.

V. McDermott, 53 Minn. 407, 55 N. W. 606;
Curry v. Rogers, 21 N. H. 247; Fugure v.

Mut. Society, 46. Vt. 362; Ross v. Milne, 12
Leigh (Va.) 204, 37 Am. Dec. 646 ; Hostetter

V. Hollinger, 117 Pa. 606, 12 Atl. 741. Most
of the other states allow a sole beneficiary to

sue even at law. The rights of the sole ben-

eficiary in equity have not been defined as

yet. Insurance cases constitute a class by
themselves, in which the sole beneficiary is

universally allowed to recover, either by stat-

ute or by judicial decision; 3 Am. & Eng.
Cyc. 980; also, when property is given or

devised to a promisor on condition that he
make certain payments to others, the bene-

ficiaries are generally allowed to sue, even in

England; see Poll. Contr. 3d Am. Ed. 252.

In New York the sole beneficiary cannot re-

cover; injured workmen cannot recover on
an insurance policy, taken out for their ben-

efit by their employer; Embler v. Ins. Co.,

158 N. Y. 431, 53 N. E. 212, 44 L. R. A. 512

;

a subway contractor is not liable to abutting

owners for the negligence of sub-contractors,

though he has so agreed with the city ; Haef-
elin V. McDonald, 96 App. Div. 213, 89 N. Y.

Supp. 395; a contract made by a share-

holder to guarantee the credits of the corpo-

ration to a transferee is not enforceable by
the corporation ; Rochester D. 6. Co. v.

Fahy, 111 App. Div. 748, 97 N. Y. Supp. 1013.

In cases of the second class where the

promise Is exacted in order to meet a lia-

bility of the promisee to the beneficiary, most

states allow an action at law. Exceptions

are: Morgan v. Clowes Co., 73 Conn. 396,

47 Atl. 658, 51 L. R. A. 653 ; White v. Mill

Corp., 172 Mass. 462, 52 N. B. 632; Bliss

V. Plummer's Estate, 103 Mich. 181, 61 N. W.
263. The United States Supreme Courts

Maryland, New Hampshire, Pennsylvania,

and Wyoming are undecided. Mortgage

cases are in a class by themselves. Massa-

chusetts, England, Ireland and Canada are

the only jurisdictions which do not allow

the mortgagee to sue the grantee of the

mortgagor who has assumed the payment
of the mortgage. The fundamental idea is

that the promise to pay the debtor-prom-

isee's debt is an asset of the debtor of

which the creditor can avail himself. This

reasoning has gone so far as to allow the

holder' of a check a right of action against

the bank on which it was drawn ; Poll. Contr.

.Sd Am. Ed. 267. Such a promise is an asset

of a peculiar sort, however, and can be got-

ten at only by the creditor for whose ben-

efit the contract is made; Coleman v. Hatch-
er, 77 Ala. 217; Clinton N. Bk. v. Stude-

mann, 74 la. 104, 37 N. W. 112; Edgell v.

Tucker, 40 Mo. 523; Baker & Smith v. Eglin,

11 Ore, 333, 8 Pac. 280 ; Vincent v. Watson,
18 Pa. 96; Putney v. Pamham, 27 Wis. 187,

9 Am. Rep. 459. When these conditions are

not fulfilled, the creditor is denied a right

of action. So when a mortgagor conveys
to one who does not assume the mortgage,

who in turn conveys to one who does assuirie

it, the mortgagee cannot sue the latter;

Ward V. De Oca, 120 Cal. 102, 52 Pac. 130;
Brown v. Stillman, 43 Minn. 126, 45 N. W. 2

;

Mount V. Van Ness, 33 N. J. Eq. 262 ; Vroo-
man v. Turner, 69 N. Y. 280, 25 Am. Rep.

195; contra, Dean v. Walker, 107 111. 541,

47 Am. Rep. 467; Crone v. Stinde, 156 Mo.
262, 55 S. W. 863, 56 S. W. 907; Brewer
V. Maurer, 38 Ohio St. 543, 43 Am. Rep.
436; Merriman v. Moore, 90 Pa. 78 ; Enos
V. Sanger, 96 Wis. 150, 70 N. W. 1069, 37 L.

R. A. 862, 65 Am. St Rep. 38. The result

reached is right in theory since the original

transferee of the mortgaged property was
never liable to the creditor, and it is un-

likely that the ultimate transferee intends to

make a gift to the mortgagee.
When a contract is only incidentally for

the benefit of the plaintiff, that is, when he
can neither be regarded as realizing on an
asset of his debtor nor enforcing his right

as sole beneficiary, he is denied relief. In
Durnherr v. Rau, 135 N. Y. 219, 32 N. E. 49, A
and his wife had mortgaged his farm to X, tha

wife releasing her dower. Later A conveyed
his equity to defendant, who agreed to pay
the mortgage, the wife's dower being ex-

pressly reserved. Defendant failed to pay,
and the farm was sold on foreclosure. It

was held that the wife was not intended to
be benefited, and could not sue. Hatters
who agree to close their shops on Sundays,
and in case of a breach to pay $100 to a
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charitable corporation, do not subjec^ them-
selves to a suit by the charitable corporation
In case of breach; New Orleans St. Joseph's

Ass'n V. Magnier, 16 La. Ann. 338.

As to revocation between the promisor and
promisee, it is generally held in the sole-

beneficiary contracts that the promisee may
revoke" before collection; the question is

whether the gift is executed or still in ac-

tion; see Biddel v. Brizzolara, 64 Cal. 354,

30 Pac. 609; Smith v. Flack, 95 Ind. 116;

Emmitt v. Brophy, 42 Ohio St. 82; allawing

revocation; contra, Waterman v. Morgan,
114 Ind. 237, 16 N. E. 590; Tweeddale v.

Tweeddale, 116 Wis. 517, 93 N. W. 440, 61

L. R. A. 509, 96 Am. St. Rep. 1003. As to

cases of the debtor and creditor type, since

even an insolvent debtor must be allowed to

change the form of his property, releases

are held valid if for good consideration. In

general, the debtor may effect such releases

unless it constitutes a fraud on his creditors

;

Youngs V. Trustees, 31 N. J. Eq. 290; Wil-
lard V. Worsham, 76 Va. 392.

The question whether the promisor in the

second type of cases can set up questions

as to the validity of the original debt de-

pends upon the nature of the promise. Usu-
ally the promisor is denied the right to set

up defenses of which the debtor might have
availed himself; see Poll. Contr. 3d Am. ed.

275.

A creditor, who sues on a contract made
by a third person with the debtor to assume
and pay the debt, does so subject to all the

equities existing between the original par-

ties to the contract; Fish v. Bank, 157 Fed.

87, 84 C. C. A. 502.

For a full and learned treatment of the

subject, see Poll. Contr. 3d Am. ed. ch. 5, and
note by Prof. Williston. The view there

taken is that in all cases the third person

should bring a bill in equity joining the

promisor and promisee as defendants. Since

the promisee has a vital interest in the per-

formance of the contract, he should have his

day in court. Most states allow suits both by
the promisee and the third party ; Poll.

Contr. 3d Am. ed. 269, and this frequently

results in injustice to the promisor.

THIS. When referring to different things

before expressed, "this" refers to the thing

last mentioned, and "that" to the thing first

mentioned. Russell v. Kennedy, 66 Pa. 251.

It is a simple word of relation and its or-

dinary grammatical meaning will not be

extended so as to include something else than

that to which it relates. 14 Q. B. D. 720.

THOROUGHFARE. A street or way
opening at both ends into another street or

public highway, so that one can go through

and get out of it without returning. It

differs from a cul de sac, which is open only

at one end.

Whether a street which is not a thorough-

fare is a highway was held not fully settled

;

1 Ventr. 189. In a case tried in 1790 where
the locus in quo had been used as a com-
mon street for fifty years, but was no
thoroughfare, Ix)rd Kenyon held that It

would make no difference ; for otherwise the
street would be a trap to make people tres-

passers; 11 East 375. This decision in sever-

al subsequent cases was much criticised,

though not directly overruled; 5 B. & Aid.

456 ; 1 Camp. 260 ; 4 Ad. & E. 698 ; but was af-

firmed by the unanimous opinion of the court
of queen's bench holding that it is a question
for the jury on the evidence, whether a place
which is not a thoroughfare is a highway or
not; 14 E. L. & E. 69. And see 28 a. 30.

The United States authorities seem to fol-

low the English; Danforth v. Durell, 8 Allen
(Mass.) 242; People v. Kingman, 24 N. Y.

559 (overruling Holdane v. Trustees, 23 Barb.
[N. Y.] 103); Sheaff v. People, 87 111. 189,

29 Am. Rep. 49; contra, Simmons v. Mum-
ford, 2 R. I. 172.

Where a lane originally established as a
private way was a cul de sac, it was not in-

cumbent on the owners of the fee to place

obstructions therein or to notify persons
using it that the license pursuant to which
the travel was first permitted was revocable,

the burden was on the users to notify the

owners that they claimed an adverse right of

use; Bohrnstedt Co. v. Scharen, 60 Or. 349,

119 Pac. 337.

See Highway ; Street; Cul de Sac ; Way.

THOUSAND. This word may by custom
or usage of trade acquire a peculiar mean-
ing, as when applied to rabbits it has been

held to denote one hundred dozen; 3 B. &
Ad. 728.

THREAD. A figurative expression used to

signify the central line of a stream or water-

course. See FiLUM Aqu^; Wateecouesb;
RiVEB.

THREAT. A menace of destruction or In-

jury to the person, character, or property of

those against whom it is made.
A declaration of an intention or determina-

tion to injure another by the commission of

some unlawful act. If the act intended to be

done is not unlawful, then the declaration is

not a threat in law, and the effect thereof is

not intimidation in a legal sense; Payne v.

R. Co., 13 Lea (Tenn.) 507, 49 Am. Rep. 666.

To extort money under threat of charging

the prosecutor with an unnatural crime has

been held to be robbery; People v. McDan-
iels, 1 Park. Or. R. (N. Y.) 199; but to extort

money or other valuable thing by threat of

prosecution for passing counterfeit money,

or any prosecution except that for an un-

natural crime, is not robbery ; Britt v. State

7 Humph. (Tenn.) 45; though it is a crimi-

nal offense; 11 Mod. 137; United States v.

Ravara, 2 Dall. 299, n., 1 L. Ed. 388. It must

be under such circumstances as to operate, to

some extent at least, on the mind of the one
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whom it is expected to influence. The mean-
ing of the word implies that it is a menace of

some kind, which in some manner comes to the
knowledge of the one sought to be affected

;

State V. Brownlee, 84 la. 473, 51 N. W. 25.

See Thbeatening Leitee.
Threats to commit suicide are not admissi-

ble unless part of the res gestm, in a case

where one is on trial for m,urder of the per-

son who made the threats; State v. Fitz-

gerald, 130 Mo. 407, 32 S. W. 1113 ; hut they

were admitted in such a case when made the

day before the death; Com. v. Trefethen, 157
Mass. ISO, 31 N. E. 981, 24 L. K. A. 235 ; or

where there were successive declarations

more or less contemporaneous with the tak-

ing of a life insurance policy, and efforts to

borrow money on it, which tended to show a

concerted scheme of fraud ; Smith v. Benefit

See, 123 N. Y. 85, 25 N. E. 197, 9 L. R. A.

616; but not when made two years before
the issuing of the policy; Hale v. Inv. Co.,

65 Minn. 548, 68 N. W. 182.

In Evidence. Menace. See Coi^fession.

THREATENING LETTER. Sending
threatening letters to persons for the purpose
of extorting money is said to be a misde-
meanor at common law. 4 Bla. Com. 126.

The threat must be of a nature calculated to

overcome a firm and prudent man; but this

rule has reference to the general nature of

the evil threatened, and not to the probable
effect of the threat on the mind of the par-

ticular party addressed ; 1 Den. Cr. Cas. 512.

The party who makes a threat may be held
to bail for his good behavior. See Com. Dig.

Battery (D).

By act of congress of Sept. 26, 1888, the
sending of any postal card or mail matter
with threatening language on the outside

thereof is forbidden and made punishable by
fine and imprisonment; R. S. 1 Supp. 621.

Postal cards held within the act were: One
from a creditor threatening to "place the

claim with our law agency for collection ;" U.

S. V. Bayle, 40 Fed. 664, 6 L. R. A. 742 ; de-

manding payment and threatening to place
it in the hands of a lawyer for collection;

id.; so of the deposit in the mails of a stamp-
ed envelope on the face of which was print-

ed in large red letters: "$1,000 reward will

be paid to any person who Kianaps Ex-Gov.
Taylor and returns him to Kentucky authori-

ties ;" Warren v. U. S., 183 Fed. 718, 106 C.

C. A. 156, 33 L. R. A. (N. S.) 800; and of let-

ters threatening to accuse certain per-

sons to whom they were sent of crimes and
disgraceful matters; tJ. S. v. Horman, 118
Fed. 780. But a newspaper without a wrap-
per, though containing scurrilous and de-

famatory matter marked with blue pencil and
so folded as to expose the same, is not non-
mailable matter within section 12, Or. Code

;

U.. S. V. Higgins, 194 Fed. 539. Held not
within the act: notice that a debt is past

due and that a collector has called several

times; TJ. S. v. Bayle, supra; and notice that

rent was due and if not paid would te placed

in the hands of an officer ; U. S. v. Elliott, 51

Fed. 807. Extraneous evidence is not admis-

sible to show that the language of a postal

card on its face threatening or abusive, was
not so intended by the sender, and not so

understood by the recipient; GrilBn v. Pem-
broke, 2 Mo. 'App. Repr. 980.

Statutes exist in many of the states, though

they vary somewhat in their provisions, some
of them requiring the threatening to have

been done "maliciously," others "knowingly."

The indictment for this ofCence need not spec-

ify the crime threatened to be charged, for

the specific nature of the crime which the

prisoner intended to charge might intention-

ally be left in doubtj State v. Morgan, 3

Heisk. (Tenn.) 262 ; Biggs v. People, 8 Barb.

(N. Y.) 547. The threat need not be to accuse

before a judicial tribunal ; 2 M. & R. 14;

People V. Braman, 30 Mich. 460. A person

whose property has been stolen has himself

no power to punish the thief without process

of law, and cannot claim the right'to obtain

compensation for the loss of his property by
, maliciously threatening to accuse him of the
offence, or to do an injury to his person or

property, with intent to extort property from
him; State v. Bruce, 24 Me. 71; Com. v.

Coolidge, 128 Mass. 55. A mere threat that

the prosecutor would . be indicted or com-
plained of has been held to be within the
statute, even though no distinct crime was
spoken of in the letter, because of the likeli-

hood of threatening letters being written with
as much disguise and artifice as possible, but
still being suificient to accomplish the pur-
pose intended; State v. Patterson, 68 Me.
473 ; State v. Linthicum, 68 Mo. 66.

See Lettee.

THREE-DOLLAR PIECE. A gold coin of
the United States, of the value of three dol-

lars.

The three-dollar piece was authorized by the sev-
enth section of the act of Feb. 21, 1853. 10 Stat, at L.
It was of the same fineness as the other gold coins
of the United States. The weight of the coin was
77.4 grains.
Its coinage was discontinued by act of Sept. 26,

1890. See Legal Tender.

THREE ESTATES. See Estates of the
Realm.

THREE-MILE LIMIT. See Seal Pisheb-
ies ; Teeeitorial Watees.

THREE-WEEKS COURT. In the Kentish
custom of gavelet, it was the lord's court. 18
Harv. L. R. 40.

T H R I T H I N G. The third part of a county
consisting of three or more hundreds. Cowell.
Corrupted to the modern "riding," which is

still used to designate a subdivision of York-
shire. 1 Bla. Com. 116.

THROAT. In Medical Jurisprudence. The
anterior part of the neck. Dunglison, Med.
Diet.; 1 Chitty, Med. Jur. 97, n.
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The word throat, in an indictment which
.charged the defendant with murder by cut-

ting the throat of the deceased, does not

mean, and is not to be confined to, that part

of the neck which is scientifically called the

throat, but signifies that which is commonly
called the throat. 6 C. & P. 401.

THROUGH. It has been held to be equiva-

lent to "over" in a statute providing for lay-

ing out the road through certain grounds

;

Hyde Park v. Cemetery Ass'n, 119 111. 147, 7

N. E. 627 ; and it may mean within'; Provi-

dent L. & T. Co. V. Mercer County, 170 U. S.

593, 18 Sup. Ct. 788, 42 Ll Ed. 1156.

THROW OUT A BILL. A phrase used to

indicate the action of a grand jury in re--

fusing to find a "true bill."

THURINGIAN CODE. See Code.

TICK. Colloquially used for credit; as,

if a servant usually buy for the master upon

tick, and the servant buy something without

the master's order, yet If the master were
trusted by the trader he is liable; 10 Mod.
111.

TICKET. A railroad ticket is a receipt or

voucher, rather than a contract; 5 L. R. A.'

818; note; Logan v. R. Co., 77 Mo. 663

;

Frank v. Ingalls, 41 Ohio St. 560 ; it is the

evidence of a contract, but does not consti-

tute the whole contract; 34 Am. & Eng. R.

R. Cas. 219 ; Kansas City, St. J. & C. B. R.

Co. V. Rodebaugh, 38 Kan. 45, 15 Pac. 899, 5

Ain. St. Rep. 715 ; it may contain some condi-

tion or limitation which becomes a part of
the contract; Terry v. R. Co., 13 Hun (N.

Y.) 359 ; Lake S. & M. S. Ry. Co. v. Rosenz-
weig, 113 Pa. 519, 6 Atl. 545. The actual con-

tract may 'be .shown by parol testimony;

New York, L. E. & W. R. Co. v. Winter, 143

U. S. 60, 12 Sup. Ct. 356, 36 L. Kd. 71 ; Pe-

terson V. Ry. Co., SO la. 92, 45 N. W. 573;

and that, not the ticket, which is merely evi-

dence of it, controls the rights and duties of

carriers and passengers ; C. N. O. & T. P. R.

Co. V. Harris, 115 Tenn. 501, 91 S. W. 211, 5

U R. A. (N. S.) 779. The ticket has been
termed a contract between the purchaser and
the company ; Louisville, N. A. & C. Ry. Co.

V. Wright, 18 Ind. App. 125, 47 N. E. 491;
but one purchased by a husband for his wife
is not a contract between him and the com-
pany for her safe transportation ; Georgia,

C. & N. R. Co. V. Brown, 120 Ga. 380, 47 S.

E. 942.

As between the passenger and the carrier

the ticket is a mere memorandum of the con-

tract, but as between the passenger and the

conductor it is conclusive evidence of the

passenger's rights; Illinois C. R. Co. v.

Fleming, 148 Ky. 473, 146 S. W. 1110, 1112.

It is subject to the statute of limitations,

running from the d ite of issue; Cassiano v.

R. Co. (Tex.) 82 S. W. 806.

Ejection of the passenger is not lawful

wlien the ticket is defective or void without

Ms fault, and he cannot be required to pay
a second fare to prevent it; O'Rourke v. R.
Co., 103 Tenn. 124, 52 S; W. 872, 46 L. R. A.

614, 76 Am. St. Rep. 63^; Georgia R. & E.
Co. V. Baker, 125 Ga. 562, 54 S. E. 639, 7
L. R. A. (N. S.) 103, 114 Am. St. Rep. 246, 5
Ann. Cas. 484; contra, Norton v. R. Co., 79
Conn. 109, 63 Atl. 1087, 118 Am. St. Rep. 132,

6 Ann. Cas. 913; Maxson v. R. Co., 49 Misc.

502, 97 N. T. Supp. 962; Montgomery T. Co.

V. Fitzpatrick, 149 Ala. 511, 43 South. 136,

9 L. R. A. (N. S.) 851 ; Cleveland C. R. Co.
V. Conner, 74 Ohio St. 225, 78 N. E. 376, 6
Ann. Cas. 941; Hlinois C. R. .Co. v. Go"ti)fOY,

90 Miss. 787, 45 South. 363, 122 Am. St. Rep.
324, 14 L. R. A. (N. S.) 464, and note; but
it is otherwise when the passenger has
bought a ticket and lost or mislaid it ; Louis-

ville, N. & G. S. R. Co. V. Fleming, 14 Lea
(Tenn.) 128; Nicholson v. R. Co., 118 App.
Div. 13, 103 N. T. Supp. 310. See 43 L. B.
A. 706, note, and 2 L. R. A. (N. S.) 695, note.

The purchaser of a railroad ticket has a
right to rely upon the statements of the

agent; Peabody v. Nav. Co., 21 Or. 121, 26

Pac. 1053, 12 L. R. A. 823 ; Pouilin v. R. Co.,

52 Fed. 197, 3 C. C. A. 23; Maroney v. R.

Co., 106 Mass. 153, 8 Am. Rep. 305; but

agents at intermediate stations and gate-

keepers cannot vary the terms of the con-

tract; Murdoek v. R. Co., 137 Mass. 293, 50
Am. Rep. 307; Johnson v. R.. Co., 63 Md.
106.

Railroad companies may make reason-

able regulations as to tickets, such as to

keep and show a coupon ticket undetached;
Delucas v. R. Co., 38 La. Ann. 930; or re-

quire the purchase of tickets before entering

the car; Harris v. Stevens, 31 Vt. 79, 73

Am. Dea 337; Pittsburgh, C. & St. L. R. W.
Co. V. Vandyne, 57 Ind. 576, 26 Am. Rep.

568; to charge additional fare if paid on the

train ; St. Louis, A. & T. H. R. Co. v. South,

43 111. 176, 92 Am. Dec. 103; Crocker v. R.

Co., 24 Conn. 249; State v. Goold, 53 Me.
279; McGowen v. S. S. Co., 41 La. Ann. 733,

6' South. 606, 5 L. R. A. 817, 17 Am. St. Rep.

413; provided that an opportunity was giv-

en to procure tickets; Chicago & A. R. Co.

V. Flagg, 43 111. 364, 92 Am. Dec. 133; Jef-

fersonville R. Co. v. Rogers, 38 Ind. 116, 10

Am. Rep. 103; or restrict holders of a cer-

tain class of tickets to special trains, pro-

vided that, if the ticket does not show it,

the rule must be brought to the notice of the

passenger; Maroney v. R. Co., 106 Mass.

153, 8 Am. Rep. 30^; Indeed, knowledge or

notice of any condition not apparent on the

face of the ticket must be brought home to

the passenger, otherwise the railroad com-

pany is liable for his expulsion; Erie R. Co.

V. LIttell, 128 Fed. 546, 63 C. O. A. 44; New
York, L. E. & W. R. Co. v. Winter, 143 U,

S. 60, 12 Sup. Ct. 356, 36 L. Ed. 71; Mur.

dock V. R. Co. 137 Mass. 293, 50 Am. Rep.

307; a passenger was held bound by a con-
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dition that the carrier should not be liable

for delay; 84 L. T. 774, following [1901] 1

C. P. Div. 286. As to what constitutes no-

tice of conditions to holders of tickets, see

23 L. E. A. 746, note. See as to what are

reasonable regulations, 5 L. E. A. 817,

note ; and as to the validity of an extra

charge when fare is paid on the train, and
what Is reasonable, Phettiplace v. R. Co., 84
Wis. 412, 54 N. W. 1092, 20 L. R. A. 483.

When the passenger separates the two
parts of a round trip ticket, a tender is good
if both parts are shown, although it is

marked not good if detached; Wightman v.

R. Co., 73 Wis. 169, 40 N. W. 689, 2 L. R. A.

185, 9 Am. St. Rep. 778; LouisvUle, N. & G.

S. R. Co. V. Harris, 9 Lea (Tenn.) 180, 42

Am. Rep. 668, but if, while detaching it, his

attention is called by the conductor to his

duty not to do so, he should desist; id.

There is a conflict of authority whether
it is the duty of a passenger of whom fare
Is wrongfully demanded to pay it to avoid
expulsion In order to lessen damages. The
weight of authority is that he need not do
so, but may stand on his rights, and need not

pay an extra fare to avoid expulsion;

Sprenger v. Traction Co., 15 Wash. 660, 47
Pac. 17, 43 L. R. A. 706; Pennsylvania Oo.

V. Bray, 125 Ind. 229, 25 N. E. 439; Krueger
V. E. Co., 68 Minn. 445, 71 N. W. 683, 64

Am. St. Rep. 487; Ellsworth v. R. Co., 95
la. 98, 63 N. W. 584, 29 U E. A. 173; Mew
York, L. E. & W. E. Co. v. Winter, 143 U.

S. 60, 12 Sup. Ct. 356, 36 L. Ed. 71; English

V. Canal Co., 66 N. Y. 454, 23 Am. Eep. 69

;

Philadelphia, W. & B. K. Co. v. Eice, 64 Md.
63, 21 Atl. 97; unless the passenger is at

fault or negligent; Weaver v. E. Co., 3

Thomp. & C. (N. r.) 270; Zagelmeyer v. E.

Co., 102 Mich. 214, 60 N. W. 436, 47 Am. St.

Rep. 514 ; Murdock v. R. Co., 137 Mass, 293,

50 Am. Rep. 307; Ellsworth v. E. Co., 95
la. 98, 63 N. W. 584, 29 L. E. A. 173; Uuf-
ford V. R. Co., 64 Mich. 631, 31 J\. W. 544,

8 Am. St. Eep. 859; Cherry v. E. Co., 191

Mo. 489, 90 S. W. 381, 109 Am. St. Eep. 830,

2 L. E. A. (N. S.) 695, and note. In which
are cited as contra many cases, but on ex-

amination most, if not all, of them are eases

in which the passenger had not a ticket or

evidence of payment, good on Its face; such
are Peabody v. JMav. Co., 21 Or. lai, 2G Pac.

1053, 12 L. E. A. 823 (In which the opinion

and the note cite many such cases) ; Town-
send V. E. Co., 56 N. T. 295, 15 Am. Eep.
419. In other cases it is held to be the pas-

senger's duty to pay the fare or submit to

ejection; Monnler v. E. Co., 175 N. Y. 281,

67 N. B. 569, 62 L. E. A. 357, 96 Am. St. Eep.

619; and recover it back without aggrava-

tion; Van Dusan v. E. Co., 97 Mich. 439, 56

N. W. 848, 37 Am. St. Rep. 354; Gibson v.

R. Co., 30 Fed. 904 ; Pennsylvania E. Co. v.

Connell, 112 111. 295, 54 Am. Eep. 238. The
cases, which are numerous, are collected in

43 L. R. A. 706, note. When the passenger

expects and desires to be ejected, he Is lim-

ited to actual damages; St. Louis & S. F.

Ry. Co. V. Trimble, 54 Ark. 354, 15 S. W.
899; Cincinnati, H. & D. R. Co. v. Cole, 29

Ohio St. 126, 23 Am. Eep. 729; and he can-

not recover when a transfer is demanded
in order to lay a foundation for a suit;

Johnston v. E. Co., 54 Misc. 642, 104 N. Y.

Supp. 812; nor where he has not acted in'

good faith; Nicholson v. E. Co., 118 App.

Div. 858, 103 N. Y. Supp. 695. A condition

in case of dispute to pay and apply for re-

imbursement is unreasonable and void

;

O'Rourke v. R. Co., 103 Tenn. 124, 52 S. W.
872, 46 L. R. A. 614, 76 Am. St. Eep. 639;

Cherry v. R. Co., 191 Mo. 489, 90 S. W. 381,

2 L. R. A. (N. S.) 695, 109 Am. St. Rep. 830.

The passenger need not tender the exact

fare, but the sum tendered for change must
be reasonable, and what Is reasonable is a

question of law for the court; Barker v.

E. Co., 151 N. Y. 237, 45 N. E. 550; 35 L. E.

A. 489, 56 Am. St. Eep. 626; a rule fixing

$2 as the maximum to be changed on a'

street car is reasonable; id.; Burge v. Elec-

tric Co., 133 Ga. 423, 65 S. .K 879, 18 Ann.
Cas. 42; a |20 gold coin for a fare of $1.25

Is unreasonable; 17 U. C. Q. B. 428; a $5
bill for a five cent fare Is unreasonable; id:;-

Muldowney v. B. T. Co., 8 Pa. Super. Ct;

335 ; Barker v. E. Co., 151 N. Y. 237, 45 Ni
E. 550, 35 L. E. A. 489, 56 Am. St. Eep. 626

;

contra, Barrett v. E. Co., 81 Cal. 296, 22
Pac. 859, 6 L. E. A. 336, 15 Am: St. Eep. 61

;

and see 35 L. E. A. 489, note; It Is a question
of law; Knoxvllle Traction Co. v. Wilkerson,
117 Tenn. 482, 99 S. W. 992, 9 L. E. A. (N.

S.) 579, 10 Ann. Cas. 641; but he cannot
demand change before giving up . the mon-
ey; Louisville & N. E. Co. v. yottengim,
104 S. W. 280, 31 Ky. L. Eep. 871, 13 L.

E. A. (N. S.) 624, and note.

A stipulation that a return coupon shall

be presented to and signed In the presence
of the agent is reasonable ; Louisville, N. A.
& C. R. Co. V. Wright, 18 Ind. App. 125, 47r

N. E. 491 ; but if the company fails to pro-
vide an agent to stamp the ticket as requir-

ed, the purchaser has a right, on explana-
tion to the conductor, to ride on any train,

and has a right of action for expulsion;
Southern E. Co. v. Wood, 114 Ga. 140, 39
S. E. 894, 55 L. E. A. 536. So where a ticket

agent refused to sell a ticket to a point,

thinking that the train would, not stop there,

and the passenger refused to pay more than
the regular fare, his ejection was held un=
lawful; Phillips v. E. Co., 114 Ga. 284, 40
S. E. 269 ; and when the first conductor took
up a ticket on which there was a right to

stop over, the second conductor had no right
to eject the passenger, whose right to go on
without a ticket could be founded on a
parol agreement; Scofield v. Pennsylvania
Co., 112 Fed. 855, 50 C. C. A. 553, 56 L. R.
A. 224.
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Where a ticket provided that It should
be forfeited if used tor any other station

than the one named, it was held that a
passenger who rode on it to a point beyond
the station named, paying his fare for the
additional distance, was liable tor the fare

for the entire distance traveled; [1895] 1

Q. B. 862. One who takes the wrong train

by mistake can leave it at the first stopping-

place, without payment of fare; this rule

does not apply to one who has a season tick-

et and takes a train believing that it is

good on ttat train; New York & N. E. R.

Co. V. Feely, 163 Mass. 205, 40 N. E. 20.

Where a mileage book purchased by one per-

son is sold to another who presents it, the

conductor cannot take it up, but may collect

full fare; Morton v. R. Co., 10 Ohio Dec.

812. As between a conductor and a pas-

senger, a ticket is conclusive as to the right

of the latter to travel ; Chicago & N. W. R.

Co. V. Bannerman, 15 111. App. 100; New
York, L. B. & W. R. Co. v. Bennett, 50 Fed.

496, 1 C. C. A. 544 ; Callaway v. Mellett, 15
Ind. App. 366, 44 N. E. 198, 57 Am. St. Rep.
238. As a rule a passenger has a right to

presume that a ticket agent will perform his

whole duty and is not bound to examine his

ticket to see that it is correct, unless put
upon his inquiry; Northern Pac. li. Co. v.

Pauson, 70 Fed. 585, 17 C. C. A. 287, 30 L.

E. A. 730; Laird v. Traction Co., 166 Pa.

4, 31 Atl. 51 ; Georgia R. Co. v. Olds, 77 Ga.

673. When a carrier has notified a connect-

ing carrier that it will not recognize the

tickets of the latter, it may refuse to accept

such' tickets ; Pennsylvania K. Co. v. R. Co.,

157 U. S. 225, 15 Sup. Ct. 576, 39 L. Ed. 682.

A passenger presenting the wrong transfer,

received by the agent's mistake, may recover

damages for ejection on refusal to pay fare;

Lawshe v. Power Co., 29 Wash. 681, 70 Pac.

JIS, 59 L. R. A. 350 ; Jacobs v. R. Co., 71

App. Div. 199, 75 N. Y. Supp. 679; contra,

as to the remedy in tort and held that the

suit must be for breach of contract of car-

riage; Bradshaw v. R. Co., 135 Mass. 407,

46 Am. Rep. 481 ; and see comments on
these cases, 16 Harv. L. Rev. 139 ; where the
passenger demands and pays for a ticket to

one station, and the agent by mistake gives

him a ticket to another station, it was held

that on explanation to the conductor he had
a right to^ride to his destination; Evans-
ville & T. H. R. Co. v. Gates, 14 Ind. App.

172, 41 N. E. 712 ; Georgia R. & B. Co. v.

Dougherty, 86 Ga. 744, 12 S. E. 747, 22 Am.
St Rep. 499. These cases are criticized as

against the weight of authority, but no au-

thority is gix en for that statement ; 9 Harv.

h. Rev. 353. He cannot be ejected because

he refused to pay additional fare, where the

ticket agent was in fault ; Richa:rdson v. R.

Co., 71 S. C. 444, 51 S. E. 261 ; Head v. iV
Co., 79 Ga. 358, 7 S. E. 217, 11 Am. St. Rep.

434; Murdock v. R. Co., 137 Mass. 293, 50

Am. Rep. 307; LouisvUle & N. R. Co. v.

Breckinridge, 99 Ky. 1, 34 S. W. 702; and
evidence is admissible to show good faith

in acting upon the information of the tick-

et agent; Vankirk v. R. Co., 76 Pa. 66, 18
Am. Rep. 404; he was held to be required
to pay the extra fare in Pennsylvania Co.

V, Lenhart, 120 Fed. 61, 56 C. C. A. 467;
Sprenger v. Traction Co., 15 Wash. 660, 47
Pac. 17, 43 L. R. A. 766; Peabody v. Nav.
Co., 21 Or. 121, 26 Pac. 1053, 12 L. R. A.
823; in such case, if he leaves the train

he may sue, but not if he goes on ; Lake S.

& M. S. R. Co. V. Pierce, 47 Mich. 277, 11
N. W. 157. A statement of the agent that

the train would stop at a certain station

binds the company only when made contem-
poraneously with the sale of the ticket;

Atchison, T. & S. F. R. Co. v. Cameron, 66
Fed. 709, 14 C. C. A. 358.

The plalntifC, an illiterate, showed the de-

fendant's ticket agent a slip of paper, and
asked for a railroad ticket to the place
named thereon; the agent gave him a tick-

et to a difEerent place; held that the de-

fendant's agent in selling tickets is bound to

use only ordinary care; Texas & N. O. R.

Co. V. Wiggins CJ-'ex.) 156 S. W. 1131.

A ticket defaced by a passenger so as to

be unintelligible, may be refused ; Northern
C. R. Co. V. O'Conner, 76 Md. 207, 24 Atl. 449,

16 L. R. A. 449, 35 Am. St. Rep. 422. A
carrier may specify upon what trains- a tick-

et is good; Thorp V. R. Co., 61 Vt. 378, 17
Atl. 791; or charge fare for the actual dis-

tance travelled it a passenger takes a wrong
train; ColumLus, C. & I. C. R. Co. v. Pow-
ell, 40 Ind. 37 ; it must stop at a station for

which it has sold a ticket; Richmond, F.

& P. R. Co. V. Ashby, 79 Va. 130, 52 Am.
Rep. 620. A purchaser for value and vidth-

out notice, of a ticket fraudulently obtain-

ed from a carrier, acquires no title there-

to; Baltimore & O. R. Co. v. Campbell, 36
Ohio St. 647, 38 Am. Rep. 617. A passen-

ger who accepts a ticket and signs it is bound
by the conditions expressed in it; Boylan
V. R, Co., 132 U. S. 146, 10 Sup. Ct. 50, 33

L. Ed. 290; Terre H. & I. R. Co. v. Fitz-

gerald, 47 Ind. 79 ; if such conditions are

reasonable; New. York C. R. Co.' v. PralofC,

100 U. S. 24, 25 L. Ed. 531 ; tut not if he
is unable to read, and no explanation is

made by the agent who sells it; Maurltz

V. R. Co., 23 Fed. 765 ; or if he is misled by

the carrier; Louisville, N. A. & C. R. Co.

V. Nicholal, 4 Ind. App. 119; 30 N. E. 424,

51 Am. St. Rep. 206. There is no presump-

tion that the passenger has read a notice on

his ticket; Malone v. R. Corp., 12 Gray
(Mass.) 388, 74 Am. Dec. 598 ; Rawson v. R.

Co., 48 N. Y. 212, 8 Am. Rep. 543; but see

46 L. J. C. P. 768.

A passenger-having lost his ticket cannot

show by others that" he purchased it; Louis-

ville, N. & G. S. R. Co. V. Fleming, 14 Lea
(Tenn.) 128. The rule which requires the
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production of a ticket is reasonable; Van
Dusan v. R. Co., 97 Micli. 439, 56 N. W. 848,

37 Am. St. Rep. 354; Hibbard v. R. Co., 15
N. Y. 455; [1S96] 1 Q.. B. 253 ; reasonable
time to produce one should be given ; Chica-

go & A..R. Co. V. Willard, 31 111. App. 435;
a conductor is not bound to search the pock-
ets of a passenger to find his ticket; Louis-

ville, N. & G. S. R. Co. V. Fleming, 14 Lea
(Tenn.) 128. A passenger may be required to

exhibit his ticket before entering a train;

Chicago, B. & Q. R. Co. v. Boger, 1 111. App.
472 ; and if he exhibits his ticket and de-

mands a seat he has a right to a seat before

he surrenders it; Davis v. R. Co., 53 Mo.
317, 14 Am. Rep. 457.

A passenger cannot stop over at an inter-

mediate station unless such right is confer-

red by his contract; Drew v. R. Co., 5rCal.
425; State v. Overton, 24 N. J. L. 435, 61
Am. Dec. 671; Terry v. R. Co., 13 Hun (N.

T.) 359; McClure v. R. Co., 34 Md. 532, 6
Am. Rep. 345; Louisville & N. R. Co. v.

Klyman, 108 Tenn. 304, 67 S. W. 472, 56 L.

R. A. 769, 91 Am. St. Rep. 755; Dixon v.

R. Co., 179 Mass. 242, 60 N. E. 581. A pur-
chaser of a limited ticket over connecting
lines. Is only bound to make a continuous
trip over the part of the route covered by
each coupon of the ticket, but must complete
the trip within the time limited in the tick-

et; Little Rock & F. S. Ry. v. Dean, 43 Ark.
529, 51 Am. Rep. 584; Churchill v. R. Co.,

67 in. 393; Nichols v. Southern Pac. Co.,

23 Or. 123, 31 Pac. 296, 18 L. R. A. 55, 37
Am. St. Rep. 664.

Expulsion for refusing to pay the fare
when the ticket tendered had passed the
time limit was held not actionable although
the passenger paid full fare and should have
received an unlimited ticket; Shelton v. R.
Co., 73 N. J. L. 558, 66 Atl. 403, 9 L. R. A.

(N. S.) 727, 118 Am. St. Rep. 704, 9 Ann.
Cas. 883. Where a train was chartered foi

an excursion, a passenger had a right to be
carried upon it upon tender of the regular
fare, if he had no notice that passengers on
that train wcri- required to purchase round
trip tickets; Kirkland v. Ry. Co., 79 S. C.

273, 60 S. E. 668, 128 Am. St. Rep. 848.

When a commuter is unable to show his

ticket, when requested by the conductor, ac-

cording to one of its conditions, his ejec-

tion, because he cannot find it, is unlawful,
as he Is entitled to a reasonable time to find

it; here the ticket was on his person but
could not be found at the time; Naples v.

R. Co.,, 3^ Conn. 557, 9 Am. Rep. 434; but
when the commuter had left his ticket at home
and refused to pay the extra fare, he was
lawfully ejected ; Downs v. R. Co., 36 Conn.
287, 4 Am. Rep. 77.

When a carrier furnishes facilities, It may
require a passenger to purchase a ticket be-

fore entering a train; Pullman Palace Car
Co. V. Reed, 75 111. 125, 20 Am. Rep. 232;

S*ah V. R. Co., 132 Mass. 116, 42 Am. Rep.

432. It must keep a ticket office open for a
reasonable time before the departure of

trains ; Illinois C. R. Co. v. Cunningham,
67 111. 316.

A statute regulating the issuance and tak-

ing up of tickets by carriers Is an exercise of

the police power; Fry v. State, 63 Ind. 552,

30 Am. Rep. 238; and does not impair the

otligatlon of contracts nor Interfere with

commerce between the states; id.

The Michigan supreme court held that a
railroad company could be compelled to sell

mileage books, goods only within the state,

at a flat two-cent rate ; Smith v. R.' Co., 114

Mich. 460, 72 N. W. 328; but on appeal it

was held that it was not a regulation of

rates and that the statutes compelling the

sale of mileage railroad ticket books are un-

constitutional ; Lake S. & M. S. R. Co. v.

Smith, 173 U. S. 684, 19 Sup. Ct. 565, 43 L.

Ed. 858. This decision (the Chief Justice

and Gray and McKenna, JJ., dissenting),

though the subject of much criticism, was
Impliedly followed and construed in Wis-
consin, M. & P. E. Co. V. Jacobson, 179 U.
S. 287, 21 Sup. Ct. 115, 45 L. Ed. 194. In
some cases the authority of the case Is ac-

knowledged though without approval of the

reasoning; Beardsley v. R. Co., 162 N. T.

230, 56 N. E. 488. A like statute is valid

as to railroads Incorporated or reorganized
after its passage ; Purdy v. R. Co., 162 N.
Y. 42, 56 N. E. 508, 48 L. R. A. 669; but see
Tiedm. Lim. Pol. Pow. 293.

A ticket sold at a reduced rate on condi-
tion that it is not transferable Is not valid
In the hands of a transferee ; Levinson v. R.
Co., 17 Tex. Civ. App. 617, 43 S. W. 901.

The holder of a ticket from Trenton to
Elmira was Injured In Pennsylvania through
defendant's negligence ; it was held that his
right to recover was governed by the law of
Pennsylvania ; Burnett v. R. Co., 176 Pa.
45, 34 Atl. 972.

,

See Baggage; Passengee; Common Cabei-
ERS or Passbnoees; Inteestate Commebcb
Commission ; Rates ; Theatee.

Ticlcet Brokerage. In most of the jurls^
dictions where the question has arisen, stat-i

utes prohltiting the business of ticket bro-
kerage are held to be constitutional;. Com.
v. Keary, 198 Pa. 500, 48 Atl. 472; State v,
Corbett, 57 Minn. 345, 59 N. W. 317, 24 L.
R. A. 498; Fry v. State, 63 Ind. 552, 30 Am^
Rep. 238; Burdick v. People, 149 111. 600
36 N. E. 948, 24, L. R. A. 152, 41 Am. St. Rep.
329; In re O'Neill, 41 Wash. 174, 83 Pjac.

104, 3 L. R. A. (N. S.) 558, 6 Ann.' Cas. 'sgiS
;;

State V. Bernhelm, 19 Mont. 5l2, 49 Pac. 441

;

State V. Thompson, '47 Or. 492, 84 Pac. 476*

4 L. R. A. (N. S.) 480, 8 Ann. Cas. 646;, Sarii-

uelson V. State, 116 Tenn. 470, 95 S. W. 1012;
115 Am. St. Rep. 805 (cited with approval as
one "where the subject is elaborately review-
ed" ; Bitterman v. R. Co., 207 U. S. 205, 28 Sup;
Ct. 91, 52 L. Ed. 171, 12 Ann. Cas. 693) ; contra'.
People v; Warden, 157 N. Y. 116, 51 N. R. 1006;
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43 Tj. R. a. 264, 68 Am. St. Eep. 763 ; and see
Jannin v. State, 42 Tex. Cr. R. 631, 61 S.

W. 1126, 62 S. W. 419, 96 Am. St. Rep. 821);

Tiedm. Lim. Pol. Pow. 293. The Illinois

case above cited has been challenged in the
Circuit courts of that state as being a col-

lusive case and therefore not binding; 3

Chic. L. J. 337; id. 504; 4 U. 75; 31 Chic.

h. N. 293; and see In re Burdick, 162 lU.

48, 44 N. E. 413, whe're the fictitious char-

acter of the former case is conceded and it

is said to be binding only between the par-

ties; but the question is not further con-

sidered. So also an ordinance for the same
purpose is constitutional ; Ex parte Lorenzen,

128 Cal. 431, 61 Pac. 68, 50 L. R. A. 55, 79

Am. St. Rep. 47.

An injunction may issue to restrain the

sale of return coupons of non-transferable

round trip tickets issued and to be issued

;

Bitterman v. B. Co., 207 U. S. 205, 28 Sup.

Ct. 91, 52 h. Ed. 171, 12 Ann. Cas. 693 ; Penn-
sylvania Co. v. Bay, 150 Fed. 770 ; Kinner v.

R. Co., 69 Ohio St. 339, 69 N. E. 614 (although

in that case the tickets were issued under
an unlawful combination with other com-
panies, on which ground an injunction was
refused in Delaware, L.. & W. B. Co. v. Frank,

110 Fed. 689); Lytle v. R, Co., 41 Tex. Civ.

App. 112, 90 S. W. 316 (where the injunc-

tion was restricted to tickets announced
and offered for sale though not actually is-

sued); Schubach v. McDonald, 179 Mo. 163,

78 S. W. 1020, 65 L. R. A. 136, 101 Am. St.

Rep. 452 (where the jurisdiction was based
on a local statute) ; contra, New York C. &
H. R. R. Co. V. Reeves, 41 Misc. 490, 85 N.

Y. Supp. 28, a decision of a trial court much
referred to as standing alone and as to which

White, J., in the United States Supreme
Court case above cited says, "The reason-

ing there relied on, in our opinion, is incon-

clusive,"

Where a railroad sells non-transferable

excursion tickets at a reduced rate, the non-

transferability and forfeiture embodied there-

in binds the buyer and any one subsequently

acquiring them; also, the railroad is bound
by the act to regulate commerce to prevent

the wrongful use of such tickets; Bitterman

V. R.C0., 207 U. S. 205, 28 Sup. Ct. 91, 12

Ann. Cas. 693; not so much for the protec-

tion of the railroad company as for the pro-

tection of the public; Missouri, K. & T. R.

Co. V. McCrarj', 182 Fed. 401.

Where the contract of the company with

the original purchaser was that the ticket

should be non-transferable, one who ordered

the breaking of the contract was held liable

to the injured party; Angle v. R. Co., 151 TJ.

S. 1, 14 Sup. Ct 240, 38 L. Ed. 55.

In California an act prohibiting the sale

of tickets to theatres and other' places of

amusement, at more than the regular price,

was held invalid as conflicting with the state

constitution securing the right of property;

Ex parte Quarg, 149 Cal. 79, 84 Pac. 766, 5
li. R. A. (N. S.) 183, 117 Am. St Rep. 115, 9
Ann. Cas. 747. A former act making such
tickets "property" wljen sold unconditionally

(but excepting those on which any condition

was printed or written) was held (jonstltu-

tional; Greenberg v. Turf Ass'n, 140 Cal.

360, 73 Pac. 1050.

The right of the original vendor to make
the ticket non-transferrable was upheld;
CoUister v. Hayman, 183 N. Y. 250, 76 N. E;

20, 1 L. R. A. (N. S.) 1188, 111 Am. St. Rep;

740, 5 Ann- Cas. 344.

TICKET OF LEAVE. A term first invent-

ed in the days of Australian penal transpor-

tation. It was a "pass" given to a convict

who has completed the second stage of his

sentence, and has entered on the third, con-

ditional liberation, in which he goes at large

to earn his own livelihood. He is required

to report at fixed times to the nearest police

station. The "pass" may be forfeited for dis-

obedience or neglect of certain conditions. It

filled a place analogous to the modern "pro-

bation" system. In 1910 it was proposed in

parliament to abolish the English system.

Encycl. Br.

As to a similar practice in the United

States, see Parole.

TIDE LANDS. Lands covered and un-

covered by the flow and ebb of the tide. The
United States may grant, for appropriate

purposes, titles or rights in the soil below

high-water mark of tide waters. But they

have never done so by general laws, and,

unless in some case of international duty or

public exigency, have acted upon the policy

of leaving the administration and disposi-

tion of the sovereign rights in navigable wa-

ters, and in the soil under them, to the con-

trol of the states; respectively, when organ-

ized and admitted into the Union; Mann v.

Land Co., 153 U.S. 273, 14 Sup. Ct 820, 38

L. Ed. 714. See State Lands.
Those wholly subject to the tidal action of

the waters of a bay, which overflow them at

high tide. Sawyer v. Osterhaus, 212 Fed.

765.

The words "public lands," as used in legis-

lation, mean such as -are subject to sale or

other disposal under general laws, and not

tide lands; Newhall v. Sanger, 92 U. S. 761,

23 L. Ed. 769; Doolan v. Carr, 125 U. S. 618,

8 Sup. Ct. 1228, 31 L. Ed. 844. Tide lands

are not subject to the location of land scrip

under the act of 1872; Mann v. Land Co.,

153 U. S. 273, 14 Sup. Ct 820, 38 L. Ed. 714;

Baer v. Moran Bros. Co., 153 U. S. 287, 14

Sup. Ct. 823, 88 L. Ed. 718.

TIDE-WATER. Water which flows and

reflows with the tide. All arms of the sea,

bays, creeks, coves, or rivers, in which the

tide ebbs and flows, are properly denominat-

ed tide-waters.

That current is running down stream is

not conclusive that it was ebb tide; it might
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be flood tide lower down; The Bangor, 212
Fed. 706.

The term tide-water is not limited to water
which is salt, but embraces, also, so much
of the water of fresh rivers as is propelled,

backwards by the ingress and pressure of the

tide; 5 Co. 107; Attorney General v. Woods,
108 Mass. 436, 11 Am. Rep. 380; which might
be said to be within the ebb and flow; Pey-
roux V. Howard, 7 Pet. (U. S.) 324, 8 L. Ed.
700. The flowing, however, of the waters of

a lake into a river do not constitute ^uch a
river a tidal or, technically, navigable river;

Hooker v. Cummings, 20. Johns. (N. Y.) 98,

11 Am. Dec. 249.

The bed or soil of all tide-waters belongs,

in England, to the crown, and in this coun-

try to the state in which they lie; and| the wa-
ters themselves are public; so that all per-

sons may use the same for the purpose of

navigation and fishery, unless restrained by
law; 5 B. & A. 304; 1 Macq. Hou. L. 49;

Shively v. Bowlby, 152 D. S. 1, 14 Sup. Ct.

548, 38 L. Ed. 331. See Bowlby v. Shively,

22 Or. 410, 30 Pac. 154. In England, the

power of parliament to restrain or improve
these rights is held to be absolute ; 4 B. & C.

598. In this country, such a power is sub-

ject to the limitations of the federal consti-

tution ; and while both the general and state

governments may adopt measures for the im-

provement of navigation; Lehigh Bridge Co.

V. Nav. Co., 4 Rawle (Pa.) 9, 26 Am. Dec. Ill;

HoUister v. Union Co., 9 Conn. 436, 25 Am.
Dec. 36; and the states may grant private

rights in tide-waters, provided they do not

conflict with the public right of navigation;

Rowe V. Bridge Corp., 21 Pick. (Mass.) 344

;

yet neither the general nor the state govern-

ments have the power to destroy or material-

ly impair the right of navigation. See
Bridge; Fisubbt; RIvek; Ripaeian Peo-
PEIETOES ; Teebitobial Watebs ; Whasf.

TIE. When two persons receive an equal
number of votes at an election, there is said

to be a tie. Neither is elected. When the

votes are given on any question to be decided

by a deliberative assembly, and there is a tie,

the question is lost. See Majoeity.

Tl E L. An old manner of spelling tel; such
as, nul tiel record, no such record.

TIEMPO INHABIL. In Louisiana. A
time when a man is not able to pay his debts.

TIERCE. A liquid measure, containing

the third part of a pipe, or forty-two gallons.

TIGNIIMMITTENDI. See Sebvitus.

TIMBER. The body, stem, or trunk of a
tree, or the larger pieces or sticks of wood
which enter the frame-work of a building or
other structure, excluding the plank, boards,
shingles, or lath which may be used to com-
plete the structure. Babka v. Eldred, 47 Wis.
192, 2 N. W. 102, 559. The term now seems
to include all sorts of wood from which any
useful articles can be made or which may be

used to advantage in any class of manufac-

ture or construction ; U. S. v. Stores, 14 FeCL

824. Timber means generally such trees as

are fit to be used In buildings or ships. Trees

too small to be used for these purposes are

not, strictly speaking, timber; Broad River

L. Co. V. Middleby, 194 Fed. 817, 114 C. C.

A. 521. Railroad ties are held to be timber;

KoUock V. Parcher, 52 Wis. 393, 9 S. W. 67

;

fence rails are not; McCauley v. State, 43

Tex. 374; nor are trees, when suitable only

for firewood ; Nash v. Drisco, 51 Me. 417.

A federal act of 1897 makes it a penal of-

fence to set fire to timber on the public do-

main.

See Woods and Fobests.

TIMBER TREES. Oak, ash, elm, in aU
places, and, by local custom, such other trees

as are used in building. 2 Bla. Com. 281

;

also beech, chestnut, walnut, cedar, fir, asp-

en, lime, sycamore, and birch trees ; 6 George

III. ch. 48 ; and also such as are used in the

mechanical arts. Lewis, Cr. L. 506. Timber-

trees, both standing, fallen, and severed and
lying upon the soil, constitute a portion of

the realty, and are embraced in a mortgage

of the land; 1 Washb. R. P. 13; Gore v.

Jenness, 19 Me. 53; and pass, by a judicial

sale under such mortgage, to the purchaser;

Hutchlns V. King, 1 Wall. (U. S.) 53, 17 L.

Ed. 544; Brackett v. Goddard, 54 Me. 313;

Pattlson's Appeal, 61 Pa. 294, 100 Am. Dec.

637. Some contracts for the sale of timber

trees are contracts for the sale of an Interest

In lands ;" McGregor v. Brown, 10 N. Y. 117

;

HufC V. McCauley, 53 Pa. 206, 91 Am. Dec.

203; Hostetter v. Auman, 119 Ind. 7, 20 N.

E. 506; and, as such, within the statute of

frauds ; Hirth v. Graham, 50 Ohio St. 57, 33

N. E. 90, 19 L. R. A. 721, 40 Am. St. Rep. 643.

When both the land and standing timber are

vested in one person, the latter are real es-

tate; France v. Logging Co., 140 Pac. 361.

The interest of a grantee of growing tim-

ber to be removed within a certain period

is a determinable fee in real estate and
will pass to his heirs and not to his admin-
istrator; Midyette v. Grubbs, 145 N. C. 85,

58 S. E. 795, 13 L. R. A. (N. S.) 278. It is

held that an oral contract for the sale of

standing timber, to be cut at once and re-

moved in a reasonable time, relates to per-

sonal property; Strause v. Berger, 220 Pa.

367, 69 Atl. 818.

The right of a grantor of land who re-

serves to himself timber standing thereon,

to be removed within a specified time, ter-

minates at the expiration of such time; Ad-
Idns V. Huff, 58 W. Va. 645, 52 S. E. 773, 3
L. R. A. (N. S.) 649, 6 Ann. Cas. 246. Where
only the timber is granted, it is incumbent on
the grantee to cut and remove It within a
reasonable time; McEae v. StlUwell, 111

Ga. 65, 86 S. E. 604, 55 L. R. A. 513. A parol

sale of standing timber is but a license to

enter, cut and remove, which may be revok-
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ed; Hodsdon v. Kennett, 73 N. H. 225, 60
Atl. 686, 111 Am. St. Eep. 607. Where tim-

ber Is sold and no time is fixed for cutting

and removing, such sale passes an equitable

interest in the real estate; McCoy v. Fraley

(Ky.) 113 S. W. 444.

The lietter action for damages for cut-

ting and carrying away timber trees seems
to be that of trespass qtiare clausum fregit

et de honis asportatis (unless otherwise des-

ignated by statute) ; 2 Greenl. 173, 387. See

Waste; Saie; Tkee; Timbee.

TIME. The measure of duration. Lapse

of time often furnishes a presumption,

stronger jot weaker according to the length

of time which has passed, of the truth of

certain facts, such as the legal title to rights,

payment of or release from debts.

Time in Great Britain, in any statute or

legal instrument, means, by statute, Green-

wich mean time, and in Ireland, Dublin
time. The only standard of time recogniz-

ed by the courts is the meridian of the sun

;

not any arbitrary standard ; Henderson v.

Reynolds, 84 Ga. 159, IP S. E. 734, 7 L. R.'a.

327; 3 H. & N. 866.

Greenwich time is also in use in Holland

and Belgium ; France follows Paris time;

Switzerland, Italy and Central Germany use

mid-European time, which is one hour in

advance of Greenwich time. A 24-hour sys-

tem is adopted in Italy and Canada.
Where a policy of insurance expires at

twelve o'clock noon, the exact time of noon
win be determined by the common or solar

time, unless it is shown that a different time

was intended by the parties ; Jones v. Ins.

Co., 110 la. 75, 81 N. W. 188, 46 L. E. A.

860, contra, Rochester German Ins. Co. v.

Gaulbert Co., 120 Ky. 752, 87 S. W. 1115, 89

S. W.'S, 1 L. R. A. (N, S.) 364, 9 Ann. Cas.

324, where a custom of reckoning by stand-

ard time was shown. The termination of a

term of court is determined by sun time;

Texas T. & L. Co. v. Hightower, 100 Tex.

126, 96 S. W. 1071, 6 L. R. A. (N. S.) 1046,

123 Am. St. Rep. 794.

A time restriction in a statute refers to

local or actual, and not conventional, time;

7 S. C. (So. Africa) 115.

The general rule of law is that the per-

formance of a contract must be completed

at or within the time fixed by the contract;

Leake, Contr. 772. Wherever, in cases not

governed by particular customs of trade,

the parties bind themselves to the perform-

ance of duties within a certain number of

days, they have to the last minute of the

last day to perform their obligations ; 6 M.

& G. 593. See Pebfoemance.

In legal documents the primary meaning

of month is lunar month; [1904] 1 Ch. 305.

A requirement for publication of a no-

tice twice a week refers to two publications

in each successive seven days and it is not

necessary to count the week from Sunday
to Saturday ; Leach v. Burr, 188 U. S. 510,

23 Sup. Ct. 393, 47 L. Ed. 567.
• Generally, in computing time, the first

day is excluded and the last included; Owen
v. Slatter, 26 Ala. 547, 62 Am. Dec. 745; see

State V. Elson, 77 Ohio St. 489, 83 N. E. 904,

15 L. E. A. (N. S.) 686; excluding the day
on which an act is done, when the computa-
tion is to be made from such an act; 15 Vea
Ch. 248; 16 Cow. 659; Bigelow v. Willson,

1 Pick. (Mass.) 485; Kimm v. Osgood's
Adm'r, 19 Mo. 60 ; including it, according to

Presbrey v. Williams, 15 Mass. 193; except

where the exclusion will prevent forfeiture;

2 Camp. 294; Windsor v. China, 4 Greenl.

(Me.) 298. The rule which excludes the
terminus a quo is not absolute, it may be
included when necessary to give effect to the
obvious intention; Taylor v. Brown, 147 TJ.

S. 640, 13 Sup. Ct. 549, 37 L. Ed. 313., Time
from and after a given day excludes that
day ; Bigelow v. Willson, 1 Pick. (Mass.)

485; Weld v. Barker, 153 Pa. 465, 26 Atl.

239. But see Dutcher v. Wright, 94 U. S.
'

560, 24 L. Bd. 130. A policy of insurance

includes the last day of the term for which
it is issued; L. R. 5 Exch. 296. Particular

words, e. g. at, on, or upon a certain time,

will be construed according to a reasonable

interpretation of the contract; 10, A. & R
370. The use of the word until generally

implies an intention to exclude the day to

which it refers, unless it appears otherwise

from the context; Ryan v. Bank, 10 Neb.

524, 7 N. W. 276; Kendall v. Kingsley, 120

Mass. 94; till is held to include the day re-

ferred to; Bunce v. Reed, 16 Barb. (N, T.)

352.

Whether the expiration of a policy was by

standard railroad time was left to the jury,

the burden being on the insurance company
to prove that such time was customarily

used at that place; Jones v. Ins. Co., 110

la. 75, 81 N. W. 188, 46 L. E. A. 860. In a

notice of a foreclosure sale, "two o'clock"

means standard time; Orvik v. Casselman,

15 N. D. 34, 105
' N. W. 1105. If, at the

opening of a term of court, the court clock is

Set by sun time, that governs the closing of

the term; Ex parte Parker, 35 Tex. Cr. E;

12, 29 S. W. 480, 790.

Sunday is a dies non, and a power that

may be exercised up to and including a

given day of the month may generally, when
th£(t day happens to be Sunday, be exer-

cised on the succeeding day ; Street v. tl. S.,

133 U. S. 299, 10 Sup. Ct. 309, 33 L. Ed. 631.

Sunday Is said to be included in the compu-

tation when the time exceeds, and excluded

when less than, seven days;- Snell v. Scott,

2 Mich. N. P. 108.

Where the last day wherein an act is to be

performed falls on a Sunday, the act may
be done on the succeeding day; Pressed S--

C. Go. v. R. Co., 121 Fed. 609, 57 C. 0. A. 635.
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Sundays cannot be excluded in computing
the time for signing bills of exception; Amer-
ican Tobacco Co. v. Strickling, 88 Md. 500,

41 Atl. 1083, 69 L. K. A. 909. A statute

which declares that a holiday should be con-

sidered as Sunday applies only to public
business, and where an' option for stock ex-

pires on New Year's Day, the time was not
extended to the succeeding day; Pa?e v.

Shainwald, IC9 N. Y. 246, 62 N. E. 356, 57
L. R. A. 173.

See Sunday; Dies Non.
Deeds, bills of exchange, letters, and other

written instruments are generally construed
to have been made and issued at the time of

their date, but the execution of a deed may
be averred and proved according to the fact;

10 Exch. 40. Courts will always adopt that
construction in the computation of time
which will uphold and enforce, rather than
destroy, bona fide transactions and tides,

and whenever it is necessary to prevent a
forfeiture or to effectuate the clear intention

of the parties, the (lies a <luo will be includ-

ed; otherwise it will be excluded; Taylor v.

Brown, 5 DaU. 335, 40 N. W. 525.

The law will take account of the fraction

of a day when justice so requires; Gallagher

V. Pub. Co., 75 N. J. Eq. 171, 71 Atl. 741, 138
Am. St. Hep. 514; Tower v. Stimpson, 175
Fed. 130.

The construction of contracts with regard

to the time of performance is the same in

equity as at law; but in case of mere delay

in performance, a court of equity will in gen-

eral relieve against the legal consequences
and decree specific performance upon equita-

ble terms notwithstanding the delay, if the

matter of the contract admits, of that form
of remedy. In such cases it is said that in

equity time is not considered to be of the es-

sence of the contracts; L. K. 3 Ch. 67. Or-

dinarily lime is not of the essence of the

contract, but it may be made so by express

stipulation of the parties; see Brown v.

Trust Co., 128 U. S. 403, 9 Sup. Ct. 127, 32
L. Ed. 468; or it may be so by implication,

because of the nature of the property involv-

ed; Waterman v. Banks, 144 U. S. 391, 12
Sup. Ct. 646, 36. L. Ed. 479; or because of

the avowed object of the seller or purchaser;
Cheney v. Libby, 134 U. S. 68, 10 Sup. Ct.

498, 33 L. Ed. 818; Waterman v. Banks, 144
U. S. 394, 12 Sup. Ct. 646, 36 L. Ed. 479; or

from the nature of the contract itself; or by
one party giving the other notice tha.t per-

formance must be made within a certain rea-

sonable time fixed in the notice; Kirby v.

Harrison, 2 Ohio St. 326, 59 Am. Dec. 677;

Bullock V. Adams' Ex'rs, 20 N. J. Eq. 367;
time is always of the essence of unilateral

!

contracts; Maughlin v. Perry, 35 Md. 352; I

Smith V. Gillett, 50 111. 298. Completion of

a contract within a reasonable time is suffl-

1

cient, if no time Is stipulated; Minneapolis
Gas Light Co. v. Mfg. Co., 122 U. S. 300, 7
Sup. Ct 1187, 30 L. Ed. 1190.

Time is of the essence of the contract

where land is to be paid for in monthly in-

stallments and after three months default

the contract is to . be void and the money
paid ,i8 to be forfeited to the vendor ; Ax-
ford V. Thomas, 160 Pa. 8, 28 Atl. 443; and
so where the contract shows an intention of

the parties to limit it to a certain period;

Hull C. & C. Co. V. Coke Co., 113 Fed. 260, 51

C. C. A. 213; Scarlett v. Stein, 40 Md. 512.

In determining whether stipulations as to

the time of performance of a contract of sale

are conditions precedent, the court will seek

to discover the real intention of the parties

in deciding whether time is of the essence

of the contract; Benj. Sales § 593. If a thing

sold is of greater or less value according to

the lapse of time, stipulations with regard

to it must be' literally complied with bo.h at

law and in equity ; Gale v. Archer, 42 Barb.

(N. Y.) 320; Goldsmith v. GuUd, 10 Allen

(Mass.) 239.

When notice is to be given "immediately"
under an employers' liability policy, it means
reasonable notice; John B. Stevens & Co. v.

Ins. Co., 207 Fed. 757, 125 C. C. A. 295, 47
L. R. A. (N. S.) 1214.

Stat. 43 & 44 Vict. c. 0, was passed to "re-

move doub'.s as to the meaning of expres-

sions relative to time in acts of parliament

,
and other legal instruments."

See Yeab; Ides; Fbom; Day; Regnai,
Yeaks; Old Style.

In Pleading. A point in or space of dura-
tion at or during which some fact is alleged

to have been committed.
In criminal actions, both the day and the

year of the commission of the offence must
appear; but there need not be an express
averment, if they can be collected from the
whole statement; Jacobs v. Com., 5 S. & B.
(Pa.) 315. The "prosecutor may give evi-

dence of an offence committed on any day
which is previous to the finding of the in-

dictment; Jacobs V. Com., 5 S. & R. (Pa.)

316; but a day subsequent to the trial must
not be laid; Pennsylvania v. McKee, Add.
(Pa.) 36.

In mixed and real actions, no particular
day need be alleged in the declaration; 3
Chitty, PI. 620 ; Gould, PI. c. 3, § 99.

In personal actions, all traversable af-

firmative facts should be laid as occurring
on some day; Steph. PI. 292; but no day
need be alleged for the occurrence of nega-
tive matter; Com. Dig. Pleader (C 19); and
a failure in this respect is, in general, aid-

ed after verdict; 13 East 407. Where the
cause of action is a trespass of a permanent
nature or constantly repeated, it should be
laid with a continuando, which title see.

The day need not, in general, be the actual
day of commission of the fact; Amory v.

McGregor, 12 Johns. (N. Y.) 287; Drown v.

Smith, 3 N. H. 299; if the actual day is not
stated, it should be laid under a videlicet;

Gould, PI. c. 3, § 63. The exact time may
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become material, and must then be correct-

ly laid ; 10 B. & O. 215 ; Jordan v. Cooper,

3 S. & E. (Pa.) 564; Eastman v. Bodflsh, 1
Stor. 528,' Fed. Cas. No. 4,255 ; as, the time
of execution of an executory written docu-
ment; Gould, PI. S 67. The defence must
follow the time laid in the declaration, if

time is not material; 1 Chitty, PI. 509; 1

Saund. 14, 82 ; need not when it becomes ma-
terial ; 2 Saund. 5 &, 6 (n. 3) ; or in pleading

matter of discharge; 2 Burr. 944; or a rec-

ord; Gould, PI. § 83.

The Christian- era was first adopted in

Italy in the 6th, and accepted by England
in the 8th, century. It commenced original-

ly on March 25, but in England Christmas
day was adopted as the beginning of the

year, from the 7th to the 12th (jentury, a.fter

which March 25 prevailed until January 1

was adopted in 1752, when the calendar was
reformed, omitting 11 days from the year in'

order to connect the civil and astronomical
years. Thereafter the New Style was adopt-

ed, and the previous period was known as

the Old Style; the difference between them
is now 13 days; The Eastern Church retains

the Old Style (Greek and Kussian).

Jewish. In the 15th century the Jews
adopted as their epoch the Creation of the

World, which was placed in a year called in

the Christian
J
chyp'npipgy 3760 B. C. The

year 1914 A. D. Is 5675 in the Jewish calen-

dar.

Mohammedan.. This epoch is the Hejira,

or the flight of Mahomet from Mecca to

Medina in 622 A. D.; the first day of the

first month of that era corresponds with
July 16, 622 A. D.

lioman. The Roman epoch was the foun-

dation of Rome. It was assumed to fall in

the year, 753 B. C. It is .indicated by the
abbreviation A. U. C. (ab urbe condita).

Chinese. In 1913 China adopted the calen-

dar of "Western Europe.
Macedonian. This epoch was the occupa-

tion, of Babylon in. 311 B, C, and this pre-

vailed in all Greek countries until the Mid-
dle Ages, and. among the Jews until the i5th
century.

Greek.' The ancient' Greeks recorded, time
by the- four-year periods of. the Olympic
games, called Olympiads, The first recorded
Olympiad is 776 B. C.

TIME BARGAIN. An agreement to buy
or sell stock at a future time or within a fix-

ed time at a certain price. See Futures
;

Option; Makgin.

TIME CHARTER. A charter under which
the ship is at the disposal of the charterer

for a specified time.

TIME CLOCK. Where a workman was
injured while running to punch a time clock,

it was held to be "in the course of his em-
ployment"; Rayner v. Furniture Co. (Mich.)

146 N. W. 665. See Masteb and Servant.

A workman who had admittedly done his
work is entitled to his pay, although he did
not punch the time clock as required; Mat-
thews V. Lumber Co., 91 S. C. 568, 75 S. E.

170, 45 L. R. A. (N. S.) 644, Ann. Gas. 1914A,
45.

TIME IMMEMORIAL. Time beyond legal

memory.
See 14 L. R. A. 120, n. ; Old Style ; Peb-

sckiption; Memokt; Limitations; Month;
Day; Statute.

TIME-TABLES. A time-table is a propos-
al or part of a proposal, addressed to all in-

tending passengers and sufficiently accepted
by tender of the fare at the station, in time
for the advertised train. 5 E. & B. 860 ; 25
L. J. Q. B. 129. See Punctuality.

TIPPING. An immigrant employed as a
bootrblack received tips and paid them to the
employer at night. After two years he sued
to recover the payments. The jury found
that there was no contract "between the par-
ties and that they belonged to the plaintiff;

Zappas V. Roumeliote, 156 Iowa, 709, 137 N.
W. 935 ; in the absence of a contract to the
contrary, tips belong to the employee; Po-
ntes v. Barlln, 149 Ky. 376, 149 S. W. 828, 41
L. R. A. (N. S.) 1217. Acts forbidding tipping

havebeen passed in England and New York.

TIPPLING- HO USE. A place where spir-

ituous liquors are sold and drunk in viola-

tion of law. Sometimes the mere selling ia

considered as evidence of keeping a tlppling-

house. Patten v. CentraUa, 47 111. 370.

A public drinking-place, where liquor or

other intoxicating drink is sold, to be drunk
on the premises. Harris v. People, 1 Colo.

App. 289, 28 Pac. 1133.

TIPSTAFF. An officer appointed by the

marshal of the court of king's bench, to at- -

tend upon the judges with a kind of rod or

staff tipped with silver.

In the United States, the courts sometimes
appoint an officer who is known by this name,
whose duty it is to. attend on the court. Sim-

ilar officers employed in the courts of Penn-

sylvania are so called.

TITHES. In English Law. A right to the-

tenth part of the produce of lands, the stock

upon lands, and the personal industry of the

inhabitants. These tithes are raised for the

support of the clergy. Almost all the tithes

of England and Wales are now commuted
into i:^t charges, under 6 & 7 Will. TV. c. 71,

and the various statutes since passed; 3

Steph. Com. 731. In the United States there

are no tithes.

A form of taxation, secular and ecclesiasti-

cal, usually, as the name implies, consisting

of one-tenth of a man's property or produce.

The custom was almost universal in antiqui-

ty. They were generally regarded, up to the

17th century, as existing jure divino, and as

having been payable to the support of the

church ever since the earliest days -of Chris-
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tianlty. Various acts have been passed on
the subject. The act of 1891 places the bur-

den on the landowner, who cannot contract

otherwise with the tenant. If a tenant is in

possession, a receiver is appointed for the

rents and profits. Neither the owner nor

the tenant is personally liable. Encycl. Br.

See Phillimore, Eccl. Law; Selborne, An-
cient Facts and Fictions Concerning Churches
and Tithes ; Lansdell, The Sacred Tenth.

TITHING. In English Law. A group of

ten, twelve or more persons, under the su-

perintendence of a tithingman, mutually re-

sponsible for one another's misdeeds. In

some places the roll is the tithing. This sys-

tem is called the Frithborh or Frankpledge.

1 Holdsw. Hist. B. L. 8.

TITHINGMAN. In Saxon Law. The head
or chief of a tithing or decennary of ten fam-

ilies; he was to decide all lesser causes be-

tween neighbors. Now tithingmen and con-

stables are the same thing. Jacob, Law Diet.

In New England, a parish officer to keep

good order in church. Webster, Diet.

TITLE. Estates. The means whfijxhy the

owner of lands hath the jiist possession of

his property. Co. Lltt. 345; 2 Bla. Com. 195.

See Courcier v. Graham, 1 Ohio 349. This

is the definition of title to lands only.

A iad title is one which conveys no prop-

erty to the purchaser of an estate.

A doubtful title is one which the court does

not consider to be so clear that it will en-

force its acceptance by a purchaser, nor so

defective as to declare it a bad title, but only

subject to so much doubt that a purchaser

ought not to be compelled to accept it; 1 J.

& TV. 568 ; Sebring v. Mersereau, 9 Cow. (N.

T.) 344.

A good, title is that which entitles a man by

right to a property or estate, and to the law-

ful possession of the same.

A marketable title is one which a court of

equity considers to be so clear that it will

enforce its acceptance by a purchaser.

The doctrine of marketable titles is purely

equitable and of modern origin ; Atk. Tit. 26.

At law every title not bad is marketable ; 5

Taunt. 625 ; 6 id. 263.
,

There are several stages or degrees requi-

site to form a complete title to lands and
tenements. The lowest and most Imperfect

degree of title Is a presumptive title or the

mere possession, or actual occupation of the

estate, without any apparent right to hold or

continue such possession: this happens when
one man disseises another. The next step

to a good and perfect title is the right of

possession,, which may reside in one man
while the actual possession is not in himself,

but in another. This right of possession is

of two sorts: an apparent right of possession,

which may be defeated by proving a better,

and an actual right of possession, which will

stand the test against all opponents. The
mere right of property, the jtis proprietatis,

BoTJV.—206

without either possession or the right of pos-

session. 2 Bla. Com. 195.

Title to real estate Is acquired by two
methods, namely, by descent and by purchase;

also under the statute of limitations ; Mon-

toya V. Gonzales, 232 U. S. 375, 34 Sup. Ct.

413, 58 L. Ed. .

Prescription, in the Roman law, gave the

possessor a perfect title. The statute of lim-

itations provides, not that the adverse pos-

sessor shall acquire title, but that one who
neglects for a given time to assert his right

shall not thereafter enforce it. Still, as in

the Roman law, title is gained by prescrip-

tion. James Barr Ames, Lect. on Leg. Hist.

197, 3 Sel. ESsays in Anglo-Amer. L. Hist.

567, where he notes a contrary view held by
Prof. Langdell in Summary of Eq. PI. § 122.

See Adverse Possession; Land Title and
Teansfeb.

Proceedings by the United States against

a corporation for the condemnation of land,

in which the state of the title and pending

llitigatton as to it is set up in the pleadings,

is not a concession that title Is In such cor-

poration ; U. S. V. Water Power Co., 229 U.

S. 53, 33 Sup. Ct. 667, 57 L. Ed. 1063.

Title to personal property may accrue in

three different ways: by original acquisi-

tion; by transfer by act of law; hj transfer

by act of the parties.

Title by original acquisition is acquired

by occupancy, see Occupancy; by accession,

see Accession ; by intellectual labor, see Pat-

ent; Copyeight; Tbade-Mabk.
The title to personal property is acquired

and lost by transfer by act of law, in various

ways: hy forfeiture; succession; marriage;
judgment; insolvency ; intestacy.

Title is acquired and lost by the act of

the party, by gift, by contract or sale.

In general, possession constitutes the crite-

rion of title of personal property (q. v.), be-

cause no other means exist by which a knowl-
edge of the fact to whom it belongs can be
attained. A seller of a chattel is not, there-

fore, required to show the origin of his title,

nor, in general, is a purchaser, without notice

of the claim of the owner, compellable to

make restitution ; but it seems that a pur-

chaser from a tenant for life of personal

chattels will not be secure against the claims

of those entitled in remainder; Cowp. 432;
1 Bro. C. C. 274.

Ordinarily possession of personal property

constitutes the indicia of title thereto. It

is, however, at best but prima facie evidence

of ownership; Miller Piano Co. v. Parker,

135 Pa. 208, 26'Atl. 303, 35 Am. St. Rep. 873.

One who is not the owner cannot in general

pass the title. The chief exception Is under
the doctrine of market overt, which see.

There are exceptions also in cases where one

in possession has evidences of title which en-

able him to commit a fraud on 'a third par-

ty, in which cases the law may protect the

third party. One in possession of stolen mon-
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ey or negotiable securities may pass title to

them.

See Sales ; Featjdtjlent Conveyances ;

Possession; Market Overt; Marketable
Title; Finder; Vessel; F. O. B.

As an exception to the rule that possession

Is the criterion of title of property may be

mentioned the case of ships, the title of which
can te ascertained by the register; 15 Ves.

Ch. 60 ; 8 Price 256.

In Legislation. That part of an act of the

legislature by which it is known and dis-

tinguished from other acts ; the name of the

act. While the title of a statute cannot be

used to" add to or take from the body thereof,

yet in cases of doubt, it may be referred to

as a help to the interpretation ; Church of

Holy Trinity v. U. S., 143 U. S. 457, 12 Sup.

Ct. 511, 36 L. Ed. 226. 'See Construction.

Formerly the title was held to be no part

of a bill, though it could be looked to when
• the statute was ambiguous ; Patterson v. The
Eudora, 190 U. S. 169, 23 Sup. Ct. 821, 47 L.

Ed. 1002; Cornell v. Coyne, 192 U. S. 418,

24 Sup. Ct. 383, 48 L. Ed. 504; Smith v.

Sc6tt, 31 Wis. 431; but it could not enlarge

or restrain the provisions of the act itself;

Hadden v. The Collector, 5 Wall. (D. S.) 107,

18 L. Ed. 518. In later years constitutional

provisions have required that the title of

every legislative act shall correctly indicate

the subject-matter of the act ; Cooley, Const.

Lim. 172. The object of this was mainly to

prevent surprise in legislation.

An act must have but one general object,

which is fairly Indicated by the title; a ti-

tle may be general if it does not cover in-

congruous legislation ; Endl. Interp. Stat. 59

;

Indiana C. Ry. Co. v. Potts, 7 Ind. 681 ; Peo-

iple v. Briggs, 50 N. Y. 553; the use of the

words "other purposes" have no effect;

Town of Fishkill v. Road Co., 22 Barb. (N. T.)

642; Board of County Com'rs v. Smelting

Co., 3 Colo, A pp. 223, 32 Pae. 717. It is said

that the courts will construe these provisions

liberally rather than embarrass legislation

by a construction, the strictness of which is

unnecessary to the attainment of the bene-

ficial purposes for which they were adopted

;

Cooley, Const. Lim. 178. In construing an
act, the court will strike from it all that re-

lates to the object not indicated by the ti-

tle, and sustain the rest if it is complete in

itself ; id. 181 ; Ex parte Cowert, 92 Ala. 94,

9 South. 225. These provisions are usually

considered mandatory, though they were held

to be directory in Washington v. Page, 4 Cal.

388. In Pennsylvania, where an act of as-

sembly is entitled a supplement to a former

act, and the subject thereof is germane to

that of the original act, its subject is suffi-

ciently expressed ; State Line & J. E. Oo.'s

Appeal, 77 Pa. 429.

Where the constitution requires that the

subject of evtry act shall be clearly expressed

in its title, if the title of an act Is materially

changed after its passage and before enroll-

ment and approval, the act is invalid ; Chi-
cago, B. & Q. R. Co. V. Smyth, 103 Fed. 376.

The inclusion in a statute of a section for-

eign to the subject of the act and not men-
tioned in the title does not invalidate the re-

mainder of the act, though it may itself be
void; Southern Pac. Co. v. Bartine, 170 Fed.
725.

In England the title was formerly held to

be no part of a statute, but Vvas commonly
framed by the clerk after the bill had pass-

ed; Eby's Appeal, 70 Pa. 314, per Shars-

wood, J. It is now held to be a part of a
statute; [1899] 1 Ch. 3.

'

Personai Relations. A distinctive appella-

tion denoting the rank to which the individ-

ual belongs in society. See Rank ; Nobility.
Titles are assumed by foreign princes, and

among their subjects they may exact these

marks of honor; but in their intercourse

with foreign nations they are not entitled to

them as a matter of right ; Wheat Int. Law,
3d Eug. ed. § 159.

In Pleading. The right of action which
the plaintilf has. The declaration must
show the plaintiff's title, and if such title be
not shown in that instrument the defect can-

not be cured by any of the future pleadings.

Bacon, Abr. Pleas, etc. (B 1).

In Rights. The name of a newspaper, a

book, and the like. See Trade-Mark.

TITLE, COVENANTS FOR. See Cove-
nant.

TITLE DEEDS. Those deeds which are

evidences of the title of the owner of an es-

tate. The person who is entitled to the in-

heritance has a right to the possession ,
of

the title-deeds; 1 Carr. & M. 653.

A pledge of title deeds is as effectual as

the pledge of any other chattel. They are,

it is true, so far an accessory of the title to

the land as to pass with it to the grantee,

although not mentioned in the conveyance.

But they are not inseparably attached to

the title, and the owner of the land may
sever them and dispose of them as chattels

:

Ames, Lectures on Leg. Hist. 256.

As to a lien created by deposit of title-

deeds, see Lien.

TITLE INSURANCE. See Insurance.

TITLE OF A CAUSE. The peculiar desig-

nation of a suit, consisting usually of the

name of the court, the venue, and the par-

ties. The method of arranging the names of

the parties is not everywhere uniform. The
English way, and that formerly in vogue in

this country, and still retained in many of

the states, is for the actor in each step of the

cause to place his name first, as if he were

plaintifE in that particular proceeding, "and

his adversary's afterwards. Thus the case of

Upton V. White would, if taken from a coun-

ty court to the supreme court on a writ of

error by defendant, be entitled White v. Up-

ton. In New York and many other states
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which have enacted codes of procedure, the
rule now is that the original order of names
of parties is retained throughout. See Ad
Sectam.

TITLE OF ENTRY. The right to enter up-
on lands. Cowell. See Entry.

TITULUS. In the Civil Law. Title; the
source or ground of possession.

In Ecclesiastical Law. A temple or church.

TO. A term of exclusion, unless by neces-

sary Implication it Is manifestly used in a
different sense. Bradley v. Kice, 13 Me. 201,

29 Am. Dec. 501 ; Montgomery v. Reed, 69
Me. 514; State v. Bushey, 84 Me. 460, 24
Atl. 940.

An order extending the time f6r signing a
bill of exceptions to a certain day, is inclu-

sive of such day ; Gottleib v. Wolf Co., 75
Md. 126, 23 Atl. 198; but "from" an object

"to" an object excludes the terminus refer-

red to ; State v. Bushey, 84 Me. 459, 24 Atl.

940. See P'eiom.

TO WIT. "That is to say;, namely; scili-

cet ; videlicet.

TOBACCO. An ordinance prohibiting us-

ing or carrying tobacco on any street of a
city was held an unwarrantable interference

with the private rights of the citizen ; Zion v.

Behrens, 262 111. 510, 104 N. E. 836.

See Oeiginal Package.

TOFT. A place or piece of ground on which
a house formerly- stood, which has been de-

stroyed by accident or decay. 2 Broom &
H. Com. 17.

TOGATI (Lat.). In Roman Law. Under
the empire, when the toga had ceased to be

the usual costume of the Romans, advocates

were nevertheless obliged to wear it wnen-
ever they pleaded a cause. Hence they were
called togati.

TOKEN. A document or sign of the exist-

ence of a fact.

Tokens are either public or general, or

privy tokens. They are either true or false.

When a token Is false and indicates a gen-

eral intent to defraud, and is used for that

purpose, it will render the offender guilty of

the crime of cheating ; People v. Johnson, 12
Johns. (N. Y.) 292 ; but if it is a mere privy

token, as, counterfieiting a letter in another
man's name. In. order to cheat but one in-

dividual, it would not be indictable; People
V. Stone, 9 Wend. (N. Y.) 182 ; Respublica v.

PoweU, 1 Dall. (Pa.) 47, 1 L. Ed. 31.

TOKEN-IUONEY. Originally used to des;

ignate the counters issued by traders to meet
the lack of small change. Now used by
economists to denote the smaller money that

circulates at a nominal value higher than
its cost. Eneycl. Br. See Token.

TOLERATE. To allow so as not to hin-

der; to permit as something not wholly ap-

proved of ; to suffer ; to endure. Gregory
V. U. S., 17 Blatchf. 330, Fed. Cas. No. 5,803.

TOLERATION. In some countries, ' where
religion is established by law, certain sects

who do not agree with the established reli-

gion are nevertheless permitted to exist ; and
this permission is called toleration. They
are permitted and allowed to remain rather

as a matter of favor than a matter of right.

By the Toleration Act of 1 W. & M. c. 18, and
subsequent statutes down to the 35 & 36 Vict.

c. 26, enabling any person to take any degree-

(other than a divinity degree) in the univer-

sities of Oxford, Cambridge, or Durham, the

disabilities of the Roman Catholics, Jews,

and Dissenters have been almost wholly re-

moved; 2 Steph. Com. 707. See Catholic-

Emancipation Act.

In the United States there Is no such thing

as toleration; all men have an equal right

to worship God according to the dictates of

their consciences. See Cheistianity; Re-
ligion; Religious Test.

TOLL. A sum of money for the use of
something, generally applied to the consider-

ation which Is paid for the use of a road,,

bridge, or the like, of a public nature.

The compensatioh paid to a miller for
grinding another person's grain. Quoted in
I^ke S. & M. R. Co. v. U. S., 93 U. S. 458,

23 L. Ed. 965.

The rate of taking toll for grinding 1&

regulated by statute in most of the states.

See 2 Washb. R. P.; 6 Q. B. 31. See Rates.
A state has no power to regulate tolls

upon a bridge connecting It with another
state without the assent of congress and
without the concurrence of such other slate-

In the proposed tariff ; Willamette I. B. Co. v.

Hatch, 125 U. S. 1, 8 Sup. Ct. 811, 31 L. Ed.
629.

In Anglo-Saxon, the right to take tallage

of one's villeins. 1 Holdsw. Hist. B. L. 11.

To bar, defeat, or take away: as, to toll

an entry into lands Is to deny or take away
the right of entry.

To toll the statute of limitation is to show
facts which remove Its bar of the action.

TOLL-GATE. A gate on a bridge or a
turnpike where toll is collected for the right
of traveling on them.
The right to obstruct a public road by

means of a toll-gate and to demand payment
of toll ioi passing must be given by an act

of the legislature,—either a general incorpo-
ration act or special charter. In the absence
of legislation authorizing It, such gate Is a
public nuisance as is any other purpresture.
The maintenance of it may be punished by
Indictment or prevented by injunction;
Wales v. Stetson, 2 Mass. 143, 37 Am. Dec.
39; Maysville & Mt. S. T. Co. v. Ratliff, 85
Ky. 244, 3 S. W. 148; Craig v. People, 47 IlL
487.

The granting of a franchise to construct a
turnpike road Implies the right to erect toll-

gates and collect tolls for the use of the
road, and also to change th& location of the
gate from time to time; Com. v. Turnpike
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Road Co., 5 S. W. 743, 9 Ky. L. Rep. 538;
Fowler v. Pratt, 11 Vt. 369 ; but it has been
held that after once locating a gate there is

Qo power to change it, the power of location

having been exhausted; Gourley v. Turnpike
Co., 104 Tenn. 305, 56 S. W. 855; Griffen v.

House, 18 Johns. (N. Y.) 397; Hartford, N.

L., W. & T. C. Soc. V. Hosmer, 12 Conn. 361

;

but this view is criticised as being without

either sense or justice; Thomps. Corp. §

5913; the power of location cannot be exer-

cised so as to create a nuisance; Snell v.

Buresh, 123 111. 151, 13 N. B. 856 ; and a pro-

vision in the charter against the erection of

gates within city limits does not require a
company to remove gates brought within the

limits of a city by subsequent extension

thereof; Detroit v. R. Co., 43 Mich. 140, 5

N. W. 275.

TOLL-TRAVERSE. A toll for passing

over a private man's. ground; a toll for pass-

ing over the soil of another or over soil

which though now a public highway was
oncfe private and which was dedicated sub-

ject to a toll. It can be claimed by prescrip-

tion. 37 L. J. Q. B. 209; S Q. B. 521.

TOLLBOOTH. A prison; a customhouse;
an exchange ; also the place where goods are

weighed; a place where merchants met; a
local tribunal for small civil cases held at

the Guild Hall, Bristol. Whart

TOLLS. In a general sense, tolls signify

any manner of customs,* subsidy, prestation,

imposition, or sum of money demanded for

exporting or importing of any wares or mer-

chandise, to be taken of the buyer. Co. 2d
Inst. 58.

TOLT. A writ,whereby a cause depending
in a court baron was taken and removed
into a county court. O. N. B. 4.

TOLZEY COURT. An inferior court of

record having civil jurisdiction, still existing

at Bristol, England.

TOMBSTONE. A gift or bequest to keep
perpetually, a tombstone in repair offends

against a rule as to perpetuities and is void,

but such a condition to that efCect attached

to a bequest to a charity in case of failure

to comply with condition is good. L. R. 3
Ch. 252. See Monument; Hearsay.

TON. Twenty hundredweight, each hun-
dredweight being one hundred and twelve

pounds avoirdupois. Such is the meaning of

the word in the administration of federal

law concerning customs duties; U. S. Comp.
St. p. 1941. See Measure.

TONLIEU (Fr.). See Taillk

TONNAGE. The capacity of a ship or ves-

sel.

This term is most usually applied to the capac-

ity of a vessel in tons as determined by tlie legal

mode of measurement; in England reckoned ac-

cording to the number of tons Burden a ship will

carry, but here to her internal cubic capacity ; and,

as a general rule. In the United States the official

tonnage of a vessel is considerably below the actual
capacity of the vessel to carry freight. Roberts v.
Opdyke, 40 N. Y. 259.

The duties paid on the tonnage of a ship or vessel.

For the rule for determining tonnage in the Unit-
ed States, see R. S. § 4150 et seg.J 3 U. S. Comp. St.

2812, and amendments in Suppt. (1911) 1190.

A foreign built vessel purchased by a citizen of
the United States and brought into the waters there-
of was held not taxable under the tariff laws of
the United States; The Conqueror, 166 U. S. 110, 17
Sup. Ct. 510, 41 L. Ed. 937. The tariff act of August
6, 1909, imposed an annual tonnage tax of $7 per
gross ton, on foreign-built yachts and pleasure boats,

owned or chartered for more than six months by
citizens of the United States, which could be coin-

muted by paying a duty of 35 per cent, ad valorem.
It was held that this tax was an excise, not on the '

actual use, but on the privilege of using, and was
collectible if a yacht had been out of commission
during the entire preceding year. But it must be
shown that a foreign-built yacht had been used, to

some extent at least, in the United States, especial-
ly where the owner, although a citizen of the Unit-
ed States, was domiciled in a foreign country. The
tax is imposed on the owners of yachts, etc., or
on charterers for a period of more than six months

;

U. S. V. Billings, 190 Fed. 359 (an opinion covering
five cases). Four of these cases were before the
supreme court and the judgments were a&rmed, ex-
cept that it was held that there was no liability

where the yacht (which was laid up at Brooklyn)
had not been used at all during the preceding year

;

Billings V. U. S., 232 U. S. 261, 34 Sup. Ct. 421, 58 L.
Ed. — ; U. S. V. Billings, 232 U. S. 289, 34 Sup. Ct.

4L8,.58 L. Ed. — ; Pierce v. U. S., 232 U. S. 290, 34

Sup. Ct. 437, 68 L. Ed. — ; U. S. v. Goelet, 232 U. S.

293, 34 Sup. Ct. 431, 68 L. Ed. — . The act was re-
pealed by the tariff act of Oct. 3, 1913. In U. S. v.

Blair, 190 Fed. 372, it was held that a yacht which
had burned and sunk, and been expensively repair-

ed, remained "foreign-built."

The constitution provides, art. 1, s. 10, n. 2, that no
state shall, without the consent of congress, lay any
duty on tonnage ; State Tonnage Tax Cases, 12

Wall. (U. S.) 204, 20 L. Ed. 370 ; Inman S. S. Co. v.

Tinker, 94 U. S. 238, 24 L. Ed. 118. But a municipal
corporation situated on a navigable river can, con-
sistently with the constitution of the United States,

charge and collect from the owner of licensed
steamboats, which moor at a wharf constructed by
it, wharfage proportioned to their tonnage ; Keokuk
N. L. P. Co. V. Keokuk, 95 U. S. 80, 24 L. Ed. 377

;

Keokuk v. Packet Co., 45 la. 196. See Commerce.
The duty of tonnage prohibited by the constitu-

tion is a charge upon a vessel according to its ton-
nage as the instrument of commerce, for the privi-

lege of entering or leaving a port or navigating
public waters ; Huse v. Glover, 119 U. S. 643, 7 Sup.
Ct. 313, 30 L. Ed. 487.

By act of March 24, 1908, to carry out the Inter-

national Convention of December 21, 1904, hospital
ships in time of war are exempted from all dues
and taxes under United States laws, and from all

pilotage charges in waters of the United States.

TONNAGE-RENT. Rent reserved by a

mining lease consisting of a royalty on every

ton of minerals.

TONNAGE TAX. A small taf per ton on
vessels entering a port. It has not been lev-

ied in Great Britain, nor, it is believed, in

any European country except Spain; Cent
Diet. It was first in force in the United

States in the early part of the last century.

It is now (Act Aug. 5, 1909) two cents per

ton (but not to exceed ten cents per ton in

any one year) on entries from ports in North

America, Central America, West India

Islands, Bahamas, Bermudas, coast of South
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America bordering on the Caribbean Sea,

and Newfoundland, and six cents on entries

from all other ports (not to exceed 30 cents

in any one year). It is, however, sometimes
varied from this act under treaties. ' See
Tonnage ; Otsteks ; Yacht.

TONNAGIUM. A, custom or impost upon
wines and other merchandise exported or im-

ported. Cowell.

TONNETIGHT. The quantity of a ton in

a ship's freight or bulk. Cowell.

TONTINE INSURANCE. See Insttbance.

TOOK AND CARRIED AWAY. Technical

words necessary in an indictment for simple

larceny. Bac. Abr. Indictment (G 1). See
Cepit et Aspoetavit; Laecent.

TOOLS. The implements which are com-
monly used by the hand of one man in some
manual labor, necessary for his subsistence.

OUver v. White, 18 S. C. 241. It includes

patterns used in manufacturing; Adams v.

Ins. Co., 85 la. 6, 51 N. W. 1149; a mill-saw;

1 Fairf. 135; an instrument called a billy

and Jennie ; Hoar v. Com'rs of JaU Delivery,

2 Vt. 402; a gin and grist mill; Cullers v.

James, 66 Tex. 494, 1 S. W. 314 ; a threshing

machine; Meyer v. Meyer, 23 la. 359, 92 Am.
-Dec. 432. As used in exemption laws, it in-

cludes any instrument necessary for the

prosecution of trade, including a lathe; In
re Robb, 99 Cal. 202, 33 Pac. 890, 37 Am. St.

Eep. 48; sewing machines; Cronfeldt v. Ar-

rol, 50 Mmn. 327, 52 N. W. 857, 36 Am. St.

Eep. 648 ; a piano ; Amend v. Murphy, 69 111.

337; a violin; Goddard v. Chaffee, 2 Allen

(Mass.) 395, 79 Am. Dec. 796; a cornet; Bak-
er V. Willis, 123 Mass. 195, 25 Am. Eep. 61

;

a gun; Choate v. Eedding, 18 Tex. 581; a
net and boat; Sammis v. Smith, 1 Th. & C.

(N. Y.) 444 ; cheese vats, presses, and knives

;

Fish V. Street, 27 Kan. 270; the surgical in-

struments of a physician; In re Robinson, 3
Abb. Pr. (N. T.) 466; and the office furniture
of a lawyer; Abraham v. Davenport, 73 la.

Ill, 34 N. W. 767, 5 Am. St Rep. 665; an
iron safe used by an insurance agent; Betz
V. Maier, 12 Tex. Civ. App. 219, 33 S. W. 710

;

Estate of McManus, 87 Cal. 292, 25 Pac. 413,

10 L. E. A. 567, 22 Am. St. Rep. 250. It does
not include the apparatus of a printing of-

fice ; Danforth v. Woodward, 10 Pick. (Mass.)

423, 20 Am. Dec. 531, See Trade; Exemp-
tion; Simple Tools.

TORRENS SYSTEM. See Land Title
AND TeANSFEE.

TORT (Fr. tort, from Lat torquere, to

twist, tortus, twisted, wrested aside). A
private or civil wrong or injury. A wrong
independent of contract. 1 Hill. Torts 1.

The breach of a legal duty. Big. Torts 3.

In admiralty it includes wrong suffered in

consequence of the negligence or malfeasance
of others, where the remedy at common law
is by an action on the case; Mills v. U. S.,

46 Fed. 738, 12 L. B. A. 673 ; Smith v. Bur-

nett, 10 App. D. C. 469.

The right of action is very broad in

France. Thus:
'•Tout fait quelconque de I'homme, qui

cause a autrui un dommage, oblige celui par

la faute duquel U est arrive a le reparer.

"Chacun est respousable du dommage qu'il

a causS non seulement par son fait, mais en-

core par sa nfigligence ou par son impru-

dence." Civil Code of France, sees. 1382,

1383.

The law recognizes certain rights as be-

longing to every individual, such as the right

to personal security, to liberty, to property,

to reputation, to the services of a daughter or

servant, to the companionship of a wife, etc.

Any violation of one of these rights is a tort.

In the like manner the law recognizes certain

duties as attached to every individual, as the

duty of not deceiving by false representa-

tions, of not persecuting another maliciously,

of not using your own property so as to injure

another, etc. The breach of any of these

duties coupled with consequent damages to

any one is also a tort. Underhill, Torts 4.

The performance of an act forbidden by
a statute or the omission or failure to per-

form any act specifically imposed by law, is

generally equivalent to an act done with in-

tent to cause wrongful injury ; Poll. Torts

23. No action will lie for doing that which
the legislature has authorized, if it be done
without negligence: id. 121.

The word torts is used to describe that

branch of the law which treats of the re-

dress of injuries which are neither crimes

nor arise from the breach of contracts. All

acts or omissions of which the law takes cog-

nizance may in general be classed under the

three heads of contracts, torts, and crimes.

Uontracts include agreements and the in-

juries resulting from their breach. Torts

include injuries to individuals, and crimes

injurious to the public or state. 1 Hill.

Torts 1.

This division of the redress of injuries by
civil suit into actions of tort and actions of

contract is not thoroughly accurate. For
often the party injured has his election

whether he will proceed by tort or by con-

tract, as in the case of a fraudulent sale or

the fraudulent recommendation of a third

person ; 10 C. B. 83 ; Ives v. Carter, 24 Conn.
392. But for general usage this division has
been found sufficient, and is universally

adopted ; Cooley, Torts 2.

As the same act may sometimes constitute

the breach of a contract as well as a tort, so

the same act may often constitute a tort and
also a crime. For a tort may amount to, or

may be likely to lead to, a breach of the

peace, and thus become a matter of public

concern. The torts which are usually at the

same time crimes are assault, libel, and nui-

sance. In such cases it is the general rule of

law that a pubUc prosecution and a private
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action for damages can both be maintained
either at the same or at different times ; 1 B.

& P. 191 ; 3 Bla. d!om. 122. See Williams v.

Dickenson, 28 Fla. 90, 9 South. 847.

According to Sir F. PoUobk, from the point

of view of the plaintitf as regards the kind
of damage suffered by him, actionable wrongs
may be divided into* four groups : 1. Of a
strictly personal kind ; 2. Those which affect

ownership and rights analogous to owner-
ship; 3. Those which extend to the safety,

convenience and profit of life generally ; 4.

Those which may, according to circumstanc-

es, result in damage to person, property or

estate, or any or all of them.
Personal wrongs touching a man's body or

honor or assault, false imprisonment, seduc-

tion or enticing away of members of his fam-
ily. Wrongs to property are trespass to lands

or goods, conversion of goods, disturbance

of easements and other Individual rights in

property not amounting to exclusive posses-

sion. Trespass Is essentially a wrong to pos-

session. Then there are infringements of in-

corporeal rights which, though hot the sub-

ject of trespass proper, are exclusive rights

of enjoyment and have many incidents of

ownership. Actions (in some cases expressly

given by statute) lie for the piracy of copy-

right, patents and trade-marks. Wrongs to a

man's estate in the larger sense above noted

are defamation, deceit, so-called slander of

title, and fraudulent trade competition, which
are really varieties of deceit, malicious prose-

cution and nuisance. Finally we have the

results of negligence and omission to perform
special duties regarding the safety of one's

neighbors or customers or of the public,

which may affect persons, property, or estate

generally. See Encyc. Brit. v. Tort.

An action brought by a passenger against

a railroad company for personal injuries caus-

ed by the negligence of the servants of the

company while he was traveling on their

line is an action founded on tort; [1895] 1

Q. B. 944, where it is said: "If the cause of

complaint be for an act of omission or non-

feasance which, without proof»of a contract

to do what has been left undone, would not

give rise to a cause of action (because no
duty apart from the contract to do what is

complained of exists), then the action com-
plained of is founded upon contract a,nd not

upon tort. If, on the other hand, the relation

of the plaintiff and the defendants be such

that a duty arises from that relationship,

irrespective of contract, to take due care, and
the defendants are negligent, then the action

is one of tort." Quoted and followed in At-

lantic & P. R. Co. V. Laird, 164 U. S. 393, 17

Sup. Ct. 120, 41 L. Ed. 485.

As to the doctrine of the merger of a tort

in a crime, see Meegek.

The infringement of a right or the violation

of a duty are necessary ingredients of a tort.

If neither of these is present the act is not a

tort, although damage may have resulted.'

Hence the maxim: Ex damno sine injuria non
oritur actio.

The fact alone that an act of defendant
was in violation of a penal statute does not
afford ground for the recovery of damages
by a third person, unless such act was also

the proximate cause of tlje. injury complained
of ; The Santa Rita, 173 Fed. 413.

The existence of contractual relations be-

tween two parties is no bar to a right of ac-"

tlon for a tort committed, pending the con-

tract and connected with it; Sehoppel v.'

Daly, 112 La. 201, 86 South. 322.

One not a party to a contract cannot main-
tain an action of tort in respect to a breaich

of duty arising out of the contract ; Conklin
V. Staats, 70 N. J. L. 771, 59 Atl. 144.

A wrongful or malicious intent is an essen-

tial element in some torts. As, for example,
deceit, slander, and libel, malicious prosecu-

tion, and conspiracy. In general, however, it

may be stated as a prominent distinction be-

tween torts and crimes, that in the former
the party's intent is immaterial, while in pros-

ecutions for the latter a criminal purpose

must always be alleged and proved; Cooley,

Torts 688. Thus one may be made liable in

damages for what is usually called a mere
accident. So insane persons and minors, un-

.

der the age of discernment, are in general

liable for torts. See Malice.

A tort sounding in exemplary damages is

one when there is an evasion of some right of

person or property, maliciously, violently,

wantonly, or with reckless disregard of social

or civil obligations; Samuels v. R. Co., 35 S.

C. 493, 14 S. E. 943, 28 Am. St. Rep. 883.

In general, it may be said that whenever
the law creates a right, the violation of such

right win be a tort, and wherever the law
creates a duty, the breach of such duty cou-

pled with consequent damage will be a tort

also. This applies not only to the common
law, but also to such rights and duties as

may be created by statute ; Cooley, Torts

650.

An actionable wrong is committed by one
who maliciously interferes with a contract

between two parties and induces one of them
to break the contract to the injury of the

other. In the absence of an adequate remedy
at law, equitable relief will be granted ; Dr.

Miles Med. Co. v, J. D. Park & Sons Co., 220

U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502.

Where a defendant corporatidi induced an-'

other to break a contract to furnish certain

machines, plaintiff was entitled to recover

from defendant damages sustained thereby

without proof that defendant'was actuated by
actual malice or ill will ; Tuhular R. & S. Co.

v. Shoe Co., 159 Fed. 824, ^ C. C. A. 648.

Torts may also arise IB' the performance

of the duties of a minMerial officer, when
such duties are due tofmdividuals and not

to the state; Cooley, Torts 376; but the act

of a British officer in excess of his author-'

ity (bm'nlTig certain barracoons in Africa
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and releasing slaves therefrom), when ap-

proved by the government, becomes an "act

of state" and is not a ground of action

against him; 2 Ex. 167.

As to torts committed against property or
in the relations of master and servant, hus-

band and wife, parent and child, bailor and
bailee, landlord and tenant, mortgagor and
mortgagee, see these several titles.

/ In order to maintain an action of tort the
relation of cause and effect between the act

and the injury must be clearly shown. The
damage must not be nsmote or indirect. See
Causa Pboxima, etc.

All who aid, advise, command, or coun-

tenance the commission of a tort, or approve
of it after it is done, are liable, if done for

their benefit, in the same manner as if done
with their hands; Macli v. Kelsey, 61 Vt.

399, 17 Atl. 780 ; Brown v. Webster City, 115
la. 511, 88 N. W. 1070; and joint tortfea-

sors are liable jointly and severallv; Wenth-
ers V. R. Co., Ill Mo. App. 315, 86 S. W. 908

;

but where two or more are acting lawfully

together to make an arrest, one is not liable

for the unlawful act of another done in fur-

therance of the common purpose, without his

concurrence; Wert v. Potts, 76 la. 612, 41 N.
W. 374, 14 Am. St. Rep. 252. Where there

are several wrongdoers, each is liable for the

entire damage; all are equal. But where the

injured party has elected to sue one or more
and obtains judgment, he cannot sue the oth-

ers, even though his judgment remains un-

satisfied; L. R. 7 C. P. 547; but it Is held

generally in this country that a judgment
without satisfaction is not a bar; Cooley,

Torts 138; 11 Harv. L. Rev. A recovery by
a husband for injuries sustained to himself

is not a bar to a subsequent action for in-

juries to his wife sustained at the same time

as a result of the same negligence; Texas &
P. Ry. Co. V. Nelson, 9 Tex. Civ. App. 156, 29
S. W. 78; tut judgment is held to be a bar

if satisfaction has been tendered: Berkley
V. Wilson, 87 Md. 219, 39 Atl. 502: contra,

Lincoln Sav. Bk. v. Ewing, 12 Lea (Tenn.)

598; People v. Beebe, 1 Barb. (N. Y.) 379.

A party injured cannot generally main-
tain an action for the Injury if caused in

any degree by his own contributory negli-

gence. See Negligence.

An action to recover damages for a tort

is transitory, and can, as a general rule, be
maintained wherever the wrongdoer can be
found; Dennick v. R. Co., 103 U. S. 11,

26 L. Ed. 439; Stewart v. R. Co., 168 U. S.

445, 18 Sup. Ct. 105, 42 L. Ed. 537.

An action for tort causing death, in a state

where the statute has provided a right of ac-

tion therefor, can be maintained in any oth-

er state in which the common law obstacle

to such an action has been removed. If the

statute of the place where the cause of ac-

tion arose is not In substance inconsistent

with the statutes or public policy of the

state In which the light of action is sought

to be enforced; Stewart v. R. Co., 168 V. S.

445, 18 Sup. Ct. 105, 42 L. Ed. 537.

A corporation of Colorado domiciled in

Texas, whose line of railroad extends into

Mexico, fatally injured an empoyfi working

in its yard in Mexico. An action was brought

in the circuit court of the United S'ates on

the ground of diverse citizensh'p. Tae two

countries concur in holding that the act com-

plained of is the subject of legal redress,

and the question was whether recovery must

be defeated because the law of Mexico con-

trolled and could not be enforced in Texas.

It was held that a common law action could

not be maintained where the right of recov-

ery given by a foreign country is so dissimi-

lar to that given by the law of the state in

which the action is brought as to be incapa-

ble of enforcement in such state; Slater v.

R. Co., 194 U. S. 120, 24 Sup. Ct. 581, 48 L.

Ed. 900.

The term tort in reference to admiralty

jurisdiction is not confined to wrongs or in-

juries committed by direct force, but it in-

cludes wrongs suffered in consequence of the

negligence or malfeasance of others where
the remedy at common law is by" an action

on the case; Leathers v. Blessing, 105 U. S.

626, 26.L. Ed. 1192.

Where a tort is committed partly on land
and partly on water, the question whether
admiralty has jurisdiction over it Is deter-

mined by the locus of the damage and not

that of the origin of the tort; as where the

plaintiff working in the hold of a vessel was
injured by a piece of lumter negligently sent

down through a chute by a person working
on the pier, it was held to be a case of ad-

miralty jurisdiction; Hermann v. Mill Co.,

69 Fed. 646.

Corporations are responsible for acts not
strictly within their corporate powers, but
done in their corporate name and by corpora-

tion officers who are competent to exercise

the corporate powers. jWhen such acts are

not founded on contract, but are arbitrary

exercises of power, in the nature of torts,

or are quasi-criminal, the corporation may
be held to a pecuniary liability for them to

the party injured; Salt Lake City v. Hollls-

ter, 118 U. S. 256, 6 Sup. Ct. 1055, 30 L. Ed.
176; Washington G. L. Co. v. Lansden, 172
U. S. 544, 19 Sup. Ct. 296, 43 L. Ed. 543.\

A judgment of damages for a tort is not
a contract within the constitutional provi-

sion against the impairment of a contract
obligation; Louisiana v. Police Jury, 111
U. S. 716, 4 Sup. Ct. 648, 28 L. Ed. 574; see
Sherman v. Langham, 92 Tex. 19, 40 S. W.
140, 42 S. W. 931, 39 L. R. A. 258.

For a classification of torts, see Holland,
Jurlspr. 316. See Torts before Bracton,
Ames, Lect in Leg. Hist. 39.

TORTFEASOR. A wrong-doer; one who
commits or is guilty of a tort See Joint
TOBIFEASOB.
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TORTURE. The rack, or question, or oth-

er mode of examination by violence to the

person, to extort a confession from supposed
criminals, and a revelation of their associ-

ates. It is to be distinguished from punish-

ment, which usually succeeds a conviction for

offences ; as it was inflicted in Uimne, and as

part of the introductory process leading to

trial and judgment. It was wholly unknown
to the common and statute law of England,

and was forbidden by Magna Carta, ch. 29;

4 Bla. Com. 326.

It was gradually introduced throughout

the Continent in the 14th-16th centuries

—

connected with the revival of the Roman law.

Lea, Superstition and Force 371-522.

It prevailed in Scotland, where the civil

law which allowed it obtained: Dig. 48. 18.

It was, however, declared contrary to the

claim of right, and was expressly prohibit-

ed ; 7 Anne, c. 21, § 5 (1708) . Several instanc-

es of its infliction may be found in Pitcairn's

Criminal Trials of Scotland.

Although torture was confessedly contrary

to the common law of England, it was, nev-

ertheless, Qften employed as an instrument

of state to wring confessions from prominent
criminals,—especially in charges of treason.

It was usually inflicted by warrant from the

privy council. Jardine, Torture 7, 15, 42.

Mr. Jardine proves from the records of

the privy council that the practice was not

infrequent during the time of Elizabeth, and
continued to the close of the reign of the

first two Stuarts. There is positive evidence
that Guy Fawkes was directed to be tortured
in regard to the Gunpowder Plot, in the war-
rant in the king's handwriting authorizing
the commissioners, of whom Coke was one,

to examine him upon the rack, "using the

gentler tortures first, et sic per gradus ad
ima tenditur;" 1 Jardine, Or. Tr. Int. 17; 2

id. 106. It was not given up in England till

Cromwell's time ; Baldwin, Mod. Pol. Inst.

119.

An attempt to torture a person to extort

a confession of crime Is a criminal offence;

State V. Hobbs, 2 Tyl. (Vt.) 380. See Miller

V. People, 39 111. 457 ; Hector v. State, 2 Mo.

166, 22 Am. Dec. 454. As to its use in sup-

pressing the Irish rebellion in 1798, see 27
How'. St. Tr. 766 ; see the trial of Gen. Picton,

30 St. Tr. 226 ; 24 L. Q. R. 484 ; Brown, Nar-
rations Of State Trials.

See Question ; Peine Forte et Dure ;

Mute.
This practice has never obtained in the

United States, except in a few instances In

New York under the Dutch rule. It is said

to have been used under French law in

Quebec.

TOTAL LOSS. Under a policy insuring

against "absolute total loss only," a partial

loss cannot be converted into a constructive

total loss, and evidence of abandonment is

immaterial; Monroe v. Ins. Co., 52 Fed. 777,

3 C. C; A. 280, 5 U. S. App. 179. See Loss.

TOTIDEM VERBIS. In so many words.

TOTIES QUOTIES (Lat). As often as the
thing shall happen.

TOTTED. A good debt to the crown, i. e.

a debt paid to the sheriff, to be by him paid
over to the king. Cowell. See Foreign Ap-
POSEE.

TOUCH AND STAY. Words frequently in-

troduced in policies of insurance, giving the
party insured the right to stop and stay at
certain designated points in the course of the
voyage. A vessel which has the power to

touch and stay at a place in the course of
the voyage must confine herself strictly to

the terms of the liberty so given; for any
attempt to trade at such a port during such
a stay, as, by shipping or landing goods, wi^l

amount to a species of deviation which will

discharge the underwriters, unless the ship

have also liberty to trade as well as to touch
and stay at such a place ; 1 Marsh. Ins. 275.

TOUJOURS ET UNCORE PRIST (L. Fr.).

Always and still ready. This is the name
of a plea of tender: as, where a man is in-

debted to another, and he tenders the amount
due, and afterwards the creditor brings a
suit, the defendant may plead the tender, and
add that he has always been and is still

ready to pay what he owes, which may be
done by the formula toujours et uncore prist.

He must then pay the money into court ; and
if the issue be found for him the defendant
will be exonerated from costs, and the plain-

tiff made liable for them; 3 Bouvier, Inst. n.

2923.

See Tout Temps Prist; Tender; Uncore
Prist.

TOUR D'ECHELLE. In French Law. A
right which the owner of an estate has ol

placing ladders on his neighbor's property to

facilitate the reparation of a party-wall or of

buildings which are supported by that wall.

It is a species of servitude. Lois des Bdt^

part 1, c. 3, sect 2, art 9, § 1.

The space of ground left unoccupied

around a building for the purpose of ena-

bling the owner to repair it with conven-

ience: this is not a servitude, but an actual

corporeal property.

'

TO URN. See Sheriff's TouBN.

TOUT TEMPS PRIST (L. Fr. always

ready). A plea by which the defendant
signifies that he has always been ready to

perform v?hat is required of him. The object

of the plea is to save costs: as, for exiaraple,

where there has been a tender and refusal.

3 Bla. Com. 303. So, in a writ of dower,

where the plea is detinue of charters, the

demandant might reply, always ready; Rast
Entr. 229 6. See Toujoues et Uncore Prist.

TOW-BOATS. According to the weiglit of

authority, the owners of steamboats engaged
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In the business of towing are not common
carriers; Lawson, Carriers 3. So held in

Wells V. Nav. Co., 2 N. Y. 204; Leonard v.

Hendrickson, 18 Pa. 40, 55 Am. Dec. 5S7;
Varble v. BIgley, 14 Bush (Ky.) 698, 29 Am.
Kep. 435; The Fannie Tuthill. 12 Fed. 446;
The Margaret, 94 U. S. 494, 24 L. Ed. 146;
contra, Walston v. Myers, 50 N. C. 174;
Adams v. Tow-Boat Co., 11 La. 46.

TOWAGE. The act of towing or drawing
ships and vessels, usually by means of a
smaU steamer called a tug.

I'owage service is confined to vessels who
have received no injury or damage; Mc-
Connochie v. Kerr, 9 Fed. 53.

Where towage is rendered in the rescue or

relief of a vessel from imminent peril, it be-

comes salvage service, entitled to be com-
pensated as sueh ; 6 N. Y. Leg. Obs. 223.

Where a service was salvage, one claiming
it to have been a towage service must plead
and prove a contract; The Lowther Castle,

195 Fed. 604.

A tug, sometimes called towing or tow-boat,
while not held to the responsibility of a com-
mon carrier, is bound to exercise reasonable
care and skill in everything pertaining to

its employment; The James Jackson, 9 Fed.
614; The E. V. MacCaulley, 84 Fed. 500;
The aty of New York, 54 Fed. 181, 4 C. C.

A. 268, 14 U. S. App. 39 ; Vessel Owners T.

Co. V. Wilson, 63 Fed. 626, 11 C. C. A. 366, 24
U. S. App. 49 ; The Blue BeU, 189 Fed. 824;
taking into consideration the fact that it con-
tracts as an expert and is bound to know the
channel, its usual currents and dangers, and
to avoid obstructions which ought to be
known to men experienced in its navigation

;

The El Rio, 162 Fed. 567.

A tug is the dominant mind, and the tow
must follow her directions ; The Fort George,
183 Fed. 731, 106 C. C. A. 169.

Proof of a loss suffered by tow does not
raise a presumption of negligence on the jiart

of the tug; The Webb, 14 Wall. (U. S.) 406,

20 L. Ed. 774 ; The A. R. Robinson, 57 Fed.
667.

Where two vessels, each In charge of a
tug, came in collision from the faulty nav-
igation of the tugs whose masters gave di-

rections to the vessels which were obeyed,
the tugs alone were held liable; The Doris
Eckhoff, 50 Fed. 134, I'C. C. A. 494, 1 U. S.

App. 129. A steamship in charge of a tug
is not liable in case of accident; Internation-
al M. M. Co. V. Gaffney, 143 Fed. 305, 74 C.
C. A.- 443. Tugs cannot abandon their tows
for slight causes; -The. Charles Runyon, 56
Fed. 312, 5 C. C. A. 514, 14 U. S. App. 410.
The duty of a tug to tow is a continuous

one from the time the service commences un-
til it is completed, and where it becomes nec-
essary to anchor the tow, the tug's obligation
of reasonable care continues at least until it

is safely anchored; The Printer, 164 Fed.
314, M) C. C, A. 246. The ve.ssel owner can

bind the cargo owner by a contract with a

tug; The Oeeanica, 170 Fed. 893, 96 C. C. A.

69. See Tug.
The burden of proving that a contract of

towage was at the owner's risk, is on the

tug; The American Eagle, 54 Fed. 1010;

The Snap, 24 Fed. 292.

The use of long tow lines in New York
Harbor, while not to be commended, does not

render the tug liable for damages caused by

her tow by collision with another vessel

through the fault of the latter to which the

length of the tow did not contribute; The
Domingo De Larrinaga, 172 Fed. 264.

An admiralty lien for towage is inferior

to a statutory Hen for repairs, the towage
having been performed more than six months
before, vrithout effort to collect until after

the repairs; The Sleepy Hollow, 114 Fed.

367.

TOWARD. The word has been held to

mean not simply "to" but to include "about."

Hudson V. State, 6 Tex. App. 565, 32 Am. Rep.

593. See To.

TOWN. A term of somewhat varying
signification, but denoting a division of a
country next smaller in extent than a county.

A town is a municipal corporation compris-

ing the inhabitants within its boundaries and
formed for the purpose of exercising such
powers and discharging such duties of local

government and administration of public af-

fairs as have been or may be conferred or im-

posed upon it by law. Dunn v. Whitestown,
185 Fed. 585.

It is generic, and includes cities ; State v.

Craig, 132 Ind. 54, 31 N. E. 352, 16 L. R. A.

688, 32 Am. St. Kep. 237; Klauber v. Hig-

gins, 117 Cal. 451, 49 Pac. 466.

In Pennsylvania and some other of the

Middle states, it denotes a village or city, but

it is not, strictly, a legal term. In the New
England states, it is to be considered for

many purposes as the unit of civU organiza-

tion,—the counties being composed of a num-
ber of towns. Towns are regarded as cor-

porations or gttosi-corporations ; Fourth
School Dist. in Rumford v. Wood, 13 Mass.
193. In New York and Wisconsin, towns are
subdivisions of counties ; and the same is

true of the toionsliips of most of the Western
states. In Ohio, Michigan, and Iowa, they

are called townships. In Illinois it is synony-

mous with village ; Enfield v. Jordan, 119 U.

S. 680, 7 Sup. Ct. 358, 30 L. Ed. 523. Town
and borough, though legally distinct, are oft-

en used interchangeably ; Bloomsburg Case,

33 Pa. Co. Ct. R. 137.

"Towns were of themselves corporations

having perpetual succession, consisting of all

persons inhabiting within certain territorial

limits." Shaw, C. J., Overseers of Poor v.

Sears, 22 Pick. (Mass.) 130. • But see an ar-

ticle by A. M. Eaton in 14 Harv. L. Rev. and
15 id., and 1902 Report Am. Bar A&soc. 336.

In Baigland, the term town or vill compre-
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bends under it the several species of cities,

boroughs, and common towns. 1 Bla. Com.
114.

See Garland, New Engl. Town Law.

TOWN CAUSE. In English Practice. A
cause tried at the sittings for London and
Middlesex. 3 Steph. Com. 556.

TOWN-CLERK. A principal officer who
lieeps the records, issues calls for town meet-

ings, and performs generally the duties of a

secretary to the political organization.

TOWN-IMEETING. A legal assembly of

the qualified voters of the town held at

stated intervals or on call.

TOWN-PLAT. The acknowledgment and
recording of a town-plat vests the legal title

to the ground embraced in the streets and

alleys in the corporation of the town; there-

fore it is held that the proprietor who has

thus dedicated the streets and alleys to the

public cannot maintain trespass for an in-

jury to the soil or freehold. The corporation

alone can seek redress for such injury ; Board
of Trustees v. Haven, 11 111. 554. This is

not so, however, with a highway; the orig-

inal owner of the fee must bring his action

for an injury to the soil ; Hunter v. Middle-

ton, 13 lU. 54. See Highway. If the streets

or alleys of a town are dedicated by a dif-

ferent mode from that pointed out by the

statute, the. fee remains in the proprietor,

burdened with the public easement; Manly
V. Gibson, 13 111. 312. See Dedication.

TOWN SITES. The president is author-

ized (Act of March 3, 1863) to reserve from
the public lands, surveyed or unsurveyed,

town sites on the shores of harbors, at the

junction of rivers, Important portages, or

any natural or prospective' centers of popula-

tion; they are to be plotted and appraised

and sold at public sale, and thereafter at

private sale, but not below the appraisal.

The title is made subject to mineral rights

when possessed under local authority (March

3, 1865) and shall not include any mine of

gold, silver, copper or cinnabar (Act of March
2, 1867).

Town site entries may be made by incorpo-

rated towns and cities in the mineral lands,

but not to include the above minerals or lead,

and the title is subject to possessed veins

(Act of March 3, 1891). There are numerous
provisions on the subject and special acts as

to Oklahoma and Alaska.

TOWNSHIP. The public lands of the Unit-

ed States are surveyed first into tracts called

townships, being in extent six miles square.

The subdivisions of a township are called

sections, each a mile square and containing

six hundred and forty acres ; these are sub-

divided into quarter-sections, and from that

into lots of forty acres each. This plan of

subdirtding the public lands was adopted by

act of congress of May 18, 1796.

In Pennsylvania, a subdivision of a county,

having minor governmental powers. They do
not, under existing laws possess municipal
powers ; Pennsylvania R. R. v. Pass. Ry., 167
Pa. 62, 31 Atl. 468, 27 L. R. A. 766, 46 Am.
St.- Rep. 659. By recent acts in that state

first class townships have been created, with
more complete organization.
In the old English period, the households of a

township had- the common and undivided use of the
waste land, but this use could be limited and appor-
tioned by the community. This waste land stretched
usually over a great part of the territory assigned
to the township, and the reclaiming of this land tor
purposes of exclusive cultivation and enjoyment was
subjected to restrictive rules; the scarce and high-
ly valued meadows were assigned under strict rules
of proportionate division and redivision ; the arable,
which formed the most important, and the most
conspicuous portion of the whole, lay in scattered
strips in the various fields and spots of the village,
so that every holding presented a bundle of these
strips equal to other bundles of the same denomina-
tion ; everybody had to conform to the same rules
and methods in regard to the rotation and cultiva-
tion of crops, and when these had been gathered the
strips relapsed into the state of an open field in
common use. The homesteads and closes around
them were kept under separate management, but
had been allotted by the community and could in
some cases be subjected to reallotment. If this is a
correct general description of the main system in
operation In the course of the thousand years from
600 till 1500 A. D., and extending many of its inci-
dents to even later times, one can scarcely escape
the conclusion that whatever inroads the individual
and the state may have made upon it, and whatever
bias legal theory may have shown towards' more
definite and individualistic conceptions, the average
English householder of the Middle Ages lived under
conditions in which his power of tree disposal and
free management was hemmed in on all sides by
customs and rules converging towards the concep-
tions of a community of interests and rights be-

tween all the household shares of a village. Vino-
gradoff, Growth of the Manor 165.

The activity of the township during the 13th cen-
tury, as a unit of police organization, was develop-
ed later by legislation, ending in 128S, when the con-
stabulary and militia took the form they were to

keep during the rest of the MJddle Ages. 1 Poll. &
Maitl. 551. •

See Vlll.

TOXICOLOG'y. The science of poisons

(3. v.).

TRACING. A tracing is a mechanical copy

or fao simile of an original, produced by fol-

lowing its lines, with a pen or pencil, through

a transparent medium, called tracing paper.

Chapman v. Perry, 18 Fed. 540.

TRACT. A lot, piece, or parcel of land, of

greater or less size, the term not importing

in itself any precise dimensions. Edwards v.

Derriekson, 28 N. J. L. 45.

TRADAS IN BALLIUM. You deliver to

bail. The name of a writ which might be

issued in behalf of a party who upon the writ

de odio et atia had been found to have been

maliciously accused of a crime. 1 Reeve,

Eng. L. 252.

TRADE. Any sort of dealings by way of

sale or exchange ; commerce, traflic. May v.

Sloan, 101 U. S. 231, 25 L. Ed. 797; In re

Pinkney, 47 Kan. 89, 27 Pac. 179. Tne deal-
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Ings In a particular business: as, the Indian
trade; the business of a particular mechan-
ic ; hence toys are said to be put apprentices

to learn a trade: as, the trade of a carpen-
ter, shoemaker, and the like. Bac. Abr. Mas-
ter and Servant (D 1). Trade differs from
art.

In exemption laws it is usually confined to

the occupation of a mechanic; Enscoe v.

Dunn, 44 Conn. 93, 26 Am. Rep. 430; but In

its broader sensfe it is generally construed as
equivalent to any occupation, employment,
handicraft, or business; May v. Sloan, 101

U. S. 231, 25 U Ed. 797; In re Pinkney, 47
Kan. S9, 27 Pac. 179. One cannot by multi-

plying his pursuits claim cumulatively sever-

al exemptions, but the fact that he carries on
two or more pursuits concurrently does not
deprive him of all exemptions, but the ar-

ticle exempted must belong to his principal

business ; Jenkins v. McNall, 27 Kan. 532, 41
Am. Rep. 422.

The term is also construed in cases aris-

ing under the "anti-trust" act forbidding
trusts and combinations in restraint of trade,

and it is held in that connection to have the

broader sense ; In re Pinkney, 47 Kan. 89, 27
Pac. 179, where the definition of the word is

much discussed.

See Restkaint of Trade.
The word is held to apply to the business

of insurance ; id.; Betz v. Maier, 12 Tex. Civ.

App. 219, 33 S., W. 710 ; of a telegraph com-
pany; 3 Exch. Div. 108; transportation of

merchandise for hire; The Eliza, 2 Gall. 4,

Fed. Cas. No. 4,846; 7 Cra. 113; a black-

smith, who also builds wagons ; Stewart v.

Welton, 32 Mich. 59 ; a harness-maker, paint-

er, and carriage-builder ; Eager v. Taylor, 9
Allen (Mass.) 156; .a dealer in Ice who was
also a farmer ; , Pierce v. Gray, 7 Gray (Mass.)

67 ; a tinner who owned and partly supported
himself by playing a cornet ; Baker v. Willis,

123 Mass. 194, 25 Am. Rep. 61 ; a saddle and
harness-maker ; Nichols v. Porter, 7 Tex. Civ.

App. 302, 26 S. W. 859 ; keeping a home for
working girls even though it appeared that
no profits were made; 25 Ch. Div. 206; but
maintaining a private lunatic asylum is held
not a trade ; 2 Ad. & El. 161.

Trade and commerce, as used in the Sher-
man anti-trust act, are synonymous. Their
use in the first section thereof does not en-

large the statute beyond the meaning of the
common law expression "contracts in re-

straint of trade," as they are analogous to

"monopolize," which is the basis and limita-

tion of the statute; U. S. v. Patterson, 55
Fed. 605.

See Tools ; Exemption ; Restkaint or
Teade; Tbadbe; Tradesman.

TRADE COMMISSION, FEDERAL. An
act of congress was passed September 26,

1914, creating a Federal Trade Commission,
composed of five commissioners appointed by
the President with the advice and consent

of the Senate, three only to be members of

the same political party. The first commis-
sioners remain in office for terms of three,

four, five, six and seven years respectively,

and their successors are appointed for seven

years. They shall not engage in any other

occupation. The salary is $10,000 a year.

Upon the organization of the commission,

the Bureau of Corporations and the offices

of Commissioner and Deputy Commissioner

of Corporations shall cease to exist, and its

work shall be continued by the commission.

Its principal office shall be in Washington,

but it may meet and* exercise Its powers in

other places.

The act provides: "That unfair methods
of competition in commerce are hereby de-

clared unlawful," and the commission is "di-

rected to prevent persons, partnerships or

corporations, except banks, and common car-

riers subject to the acts to regulate com-

merce, from using unfair methods of com-

petition in commerce."
If the commission "shall have reason to

believe that any such person, etc., has been

or Is using any unfair method of competition

in commerce and if it shall appear to the

commission that a proceeding by it in re-

spect thereof would be to the interest of the

public," it shall serve upon such person, etc.,

a complaint stating the charges, with notice

of the hearing at least thirty days after serv-

ice. Such person, etc., shall be permitted to

appear and show cause why an order should
not be entered requiring such person, etc.,

to cease from a violation of the law as charg-

ed. Any person, etc., may fce allowed by the

commission to intervene by counsel or in

person. Testimony may be taken and is to

be filed with the commission. If the com-
mission is of opinion that the method of com-
petition is prohibited by the act. It shall

make a report in writing, with findings of

fact, and shall issue and serve an order re-

quiring such person, etc., to cease frOm such
method of competition.

Until a transcript of the record of the

hearings has been filed in the Circuit Court
of Appeals, the commission may modify or

set aside any report or order.

If such person, etc., fails or neglects to

obey such order, the commission may apply
to the Circuit Court of Appeals iij any cir-

cuit where the method of competition was
used or where such person, etc., resides or

carries on its business, to enforce such or-

der, and file a transcript of the 'entire pro-

ceedings ; whereupon the court, having caus-

ed notice to be served upon such person, etc.,

shall "have jurisdiction of the proceeding

and of the question determined therein" and
the power to enter upon the pleadings, etc.,

a decree affirming, modifying or setting aside

the order of the commission. "Findings of

fact of the commission, if supported by testi-

mony, shall be conclusive."
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The court niay on application of the per-
son, etc., order additional evidence to be tak-
sn before the commission and to be adduced
upon the hearing. The commission, may
modify its findings of facts or make new
findings by reason of the additional evidence,

which, if supported by testimony, shall be
conclusiv/e, and shall file its recommendation,
if any, for the modification or setting aside

of its original order. The decree of the

court shall be final-, subject only to review by
the Supreme Court on certiorari under Jud.

Code, § 240.

Any party against whom an order is made
by the commission may obtain a review of

the order in the Circuit Court of Appeals
upon written petition served upon the com-
mission, whereupon the commission shall cer-

tify and file in the court a transcript of the

record, and the court shall then have the

same jurisdiction to affirm, modify or set

aside the order as in the case of an applica-

tion by the commission for the enforcement
of its order, arid the findings of the commis-
sion as to the facts, if supported by testi-

mony, shall in liUe manner be. conclusive.

The jurisdiction of the court shall be ex-

clusive. The proceedings therein shall have
precedence over other cases pending, and
"shall be in every way expedited." No order
of the commission or judgment of the court
shall relieve any person, etc., "from any lia-

bility under the anti-trust acts."

By section 6 the commission has power
(except as to banks, and common carriers

subjec-t to, the acts to regulate commerce)

:

a. To gather and compile information con-

cerning, and investigate, the organization,

business management, etc., of any corpora-
tion, etc., engaged in commerce (but not
those excepted as above), and its relation to

other corporations, individuals, etc. ; b. To
require by general or special orders such
corporations, or any class of them, to file

with the commission under its forms, annu-
al or special, or both, reports, or answers in

writing to specified questions of the commis-
sion as to its organization, busioess, etc.,

and its relation to other corporations, etc.

These are to be made under oath or as the
commission may prescribe, c. Wtienever a
final decree has been entered against any
defendant corporation in any suit brought
by the United States under the anti-trust

acts, to make investigation, upon its own
initiative, of the manner in which the de-

cree has be^n or is being carried out, and up-

on the application of the Attorney General,

it shall be its duty to make such investiga-

tion; d. Upon the direction of the President

or either House of Congress to report upon
the alleged violation of the anti-trust acts

by any corporation; e. Upon the application

of the Attorney General to investigate and
make recommendations for the readjustment

of the business of any corporation alleged

to be violating the anti-trust acts ; f. To

make public from time to time such portions
of the information obtained by it hereunder,
except trade secrets and uames of customers,
as it shall deem expedient ; and to make an-
nual and special reports to Congress and to
submit therewith recommendations for addi-

tional legislation ; and to provide for the pub-
lication of its reports and decisions, etc. ; g.

From time to time to classify corporations
and to make rules and regulations for the
purpose of carrying out the provisions of the
act; h. To investigate trade conditions and
with foreign countries; and report to Con-
gress with recommendations.

Section 7. In any suit in equity brought by
the Attorney General, as provided in the
anti-trust acts, the court may, upon the con-

clusion of the testimony, if of the opinion
that the complainant is entitled to relief,

refer the same to the commission, as a mas-
ter in chancery, to ascertain and report an
appropriate form of decree therein.

The act contains drastic provisions for

eliciting evidence, through the District Court,

and an immunity clause to witnesses, and
other details as to which reference must be
made thereto. See Act of Oct. 15, 1914 (Clay-

ton Act), discussed by Mr. Taft in Amer.
Bar Assoc. Rep. (1914).

TRADE-MARK. A symbol, emblem, or
mark, which a tradesman puts upon or at-

taches in some way to the goods he manu-
factures or has caused to be* manufactured,
so that they may be identified and known in

the market. Brown, Trade-Marks, 2d ed. §

87.

"A particular mark or symbol used by a
person for the purpose of indicating that

the article to which it is affixed is sold or

manufactured by him or his authority, or

that he carries on business at a particular

place." 35 L. J. Ch. 61.

A sign or symbol primarily confined ex-

clusively to the indication of the origin or

ovynership of the goods to which it may be

attached, and it may be composed of any
name, device, line, figure, mark, word, letter,

number, or combination or arrangement of

any or all of these which would serve the

sole puriwse of a trade-mark, and which no

other person can adopt or use with equal

truth." Avery v. Meikle, 81 Ky. 73.

Broadly defined, a trade-mark is a mark
by which the wares of the owner are known
in trade. Shaw Stocking Co. v. Mack, 12 Fed.

707.

The office of a trade-mark is to point out

distinctly the origin or ownership of the

article to which it is affixed; or. In other

words, to give notice who was the producer;

Lawrence Mfg. Co. v. Mfg. Co., 138 U. S. 537,

11 Sup.. Ct. 396, 34 L. Ed. 997 ; Brown Chem-
ical Co. V. Meyer, 139 U. S. 540, 11 Sup. Ct
625, 35 L. Ed. 247.

It may consist of a name, a device, or a

peculiar arrangement of words, lines, or fig-

ures, or any peculiar mark or symbol not
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theretofore in use, adopted and used by a

manufacturer, or a merchant for whom goods

may be manufactured, to designate them as

those which he has manufactured or sells.

It may be put either upon the article itself

or its case, covering, or wrapper, and is as-

signable with the business ; Metcalfe v.

Brand, 86 Ky. 331, 5 S. W. 773, 9 Am. St.

Rep. 282.

It may be in any form of letters, words,

vignettes, or ornamental design. Newly-coin-

ed words may form a trade-mark; Brown,
Trade-Marks 151.

Tba exclusive right to a trade-mark or

device rests not on invention, but on such

use as makes it point out the origin of the

claimant's goods and must be early enough
for that, but absolute priority of invention is

not required; Tetlow v. Tappan, 85 Fed. 774.

Property in a trade-mark is acquired by
the original application to some species of

merchandise manufactured of a symbol or

device not in actual use, designating articles

of the same kind or class; Delaware & H. C.

Co. V. Clark, 13 Wall. (U. S.) 322, 20 L. Ed.

581.

The use by different persons of a particu-

lar manufactured article for a short tune

and in a distant section of the country, of a
label containing a particular word printed

for the use of any purchaser, will not pre-

vent the acquisition of the word as a trade

name by one who works up under it a trade
in such article in a particular section of the

country; Cohen v. Nagle, 190 Mass. 4, 76 N.
E. 276, 2 L. B. A. (N. S.) 964, 5 Ann. Cas.

553.

A number of workmen, engaged in a branch

of industry, may acquire a trade-mark;

Schmalz v. Wooley, 57 N. J. Bq. 303, '41 Atl.

939, 43 L. R. A. 86, 73 Am. St. Rep. 637.

"A trade-mark or trade-name is of no vir-

tue in and of itself. It becomes of value

only through use, and because by use it is

an assurance to purchasers of the excellence

of the article to which it is affixed as manu-
factured by the one whose name appears as

the producer. . . . Disassociated from such
manufacture, it is not an assurance of gen-

uineness. When used by another, its use
works a fraud upon the purchaser. A trade-

mark is analogous to the good will of the

business. . . . The good will is insepara-

ble from the business itself. So, likewise, is

a trade-mark;" Bulte v. Igleheart Bros., 137
Fed. 498, 70 C. C. A. 76. It cannot be as-

signed, or licensed, except as incidental to

the transfer of a business or property in con-

nection with which it has been used; Mac-
mahan Pharmacal Co. v. Mfg. Co., 113 Fed.

468, 51 C. C. A. 302.

It can be acquired only in connection with
an established business, and retained only in

connection therewith; Filklns v. Blackman,
13 Blatch. 440, Fed. Cas. No. 4,786. There
is no such thing as an abstract trade-mark
apart from some businegs in which it is

used; Weener v. Brayton, 152 Mass. 101, 25

N. E. 46, 8 L. R. A. 640; Witthaus v. Matt-

feldt & Co., 44 Md. 303, 22 Am. Rep. 44;

Morgan v. Rogers, 19 Fed. 596, per Colt, J.

A trade-mark will pass with the transfer of

the business in which it was used; Rich-

mond Nervine Co. v. Richmond, 159 U. S. 293,

16 Sup. Ct. 30, 40 L. Ed. 155; Noera v. Mfg.

Co., 158 Mass. 110, 32 N. E. 1037; whether

specifically mentioned or not; Le Page Co. v.

Cement Co., 51 Fed. 941, 2 C. C. A. 555, 17

L. R. A. 354; AUegretti v. Chocolate Cream
Co., 177 111. 129, 52 N. E. 487; Morgan v.

Rogers, 19 Fed. 596. The transfer of a busi-

ness (in which the owner's name is used as a
trade-mark) carries with it the use of the

name ; Horton Mfg. Co. v. Mfg. Co., 18 Fed.

816; a transfer of all the property of a busi-

ness carries the right to use all the trade-

marks used in it; Williams v. Farrand, 88
Mich. 473, 50 N. W. 446, 14 L. R. A. 161;

Fish Bros. Wagon Co. v. Wagon Works, 82

Wis. 546, 52 N. W. 595, 16 L. R. A. 453, 33
Am. St. Rep. 72. Where a trade-mark indi-

cates the product of a 'particular factory, it

passes with the ownership of the factory,

though the business formerly carried on
there has gone elsewhere; 3 Myl. & C. 1;

Carmichel v. Latimer, 11 R. I. 395, 23 Am.
Rep. 481; Symonds v. Jones, 82 Me. 302, 19
Atl. 820, 8 L. R. A. 570, 17 Am. St. Rep. 485.

In the sale of a going concern, an assign-

ment of trade-marks, patents, trade rights,

good will and all assets carries a trade-

name; Herring-Hall-Marvin Safe Co. v. Safe
Co., 208 U. S. 554, 28 Sup. Ct. 350, 52 L. Ed.
616.

A trade-mark may be part of the good will

of a firm, and one who has come into an ex-

isting firm and after some years goes out,

leaving it to carry on the business under the
same title, does not take with him the right

to use the trade-marks of the firm; Menen-
dez V. Holt, 128 U. S. 514, 9 Sup. Ct. 143, 32
L. Ed. 526.

A trade-mark adapted to a brand of cigars
is not assignable separate from the good will

of the business; Falk v. Trading Co., 180 N.
Y. 445, 73 N. B. 239, 105 Am. St. Rep. 778,
2 Ann. Cas. 216, 1 L. R. A. (N. S.) 704, with
note on the assignability of trade-marks.
By the trade-mark act of April 20, 1905, a

trade-mark is assignable, in connection with
the good-will of the business in which it is

used, by an instrument in writing, acknowl-
edged according to the laws of the country or
state in which it is executed; it is void, as

against a subsequent purchaser for a valua-
ble consideration without notice, unless re-

corded within three months from its date.

The ownership of trade-marks is consider-

ed as a right of property; Upton, Trade-
Marks 10. It is on this ground that equity

protects by injunction against their infringe-

ment. It is, however, not property within
the meaning of the constitution requiring all

property to be taxed; Com. v. Warehouse
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Co., 132 Ky. 521, 116 S. W. 766, 21 L. R. A.
(N. S.) 30, 136 Am. St. Rep. 186, 18 Ann. Cas.

1156, where it is said that the only other
ease on this subject is People v. Kelsey, 185
N. Y. 546, 77 N. E. 1195, where it was held
that the value of a trade-mark might be tak-

en into consideration in determining the

value of the franchises of a foreign corpora-

tion.

Trade names should be distinguished from
trade-marks. A trade-mark owes its exist-

ence to the fact that it is affixed to a com-
modity; a trade name is more properly al-

lied to the good will of a business; Browne,
Tr. Marks § 91.

The trade-name of a firm, a corporate

name, and the name of a publication, though
iiot strictly trade-marks, are nevertheless a
species of property of the same nature as

trade-marks, and will be protected in like

manner; 33 Am. Rep. 335, note; 9 Am. Rep.

331, note. See Name.
So a tradesman may adopt a fictitious

name, and sell his goods under it as a trade-

mark, and the property ri^ht ha tl.uii ac-

quires in the fanciful name will be protected

;

Gouraud v. Trust, 6 Thomp. & C. (N. X.) 133.

Equity will protect a corporation in the

exclusive possession of its name. State au-
' thorities will ordinarily not grant a charter

to a new corporation under the name of an
existing corporation. But equity will not re-

strain a corporation of the state of the

forum from the use of its corporate name at
the suit of a foreign corporation ; Thomp.
Corp. §§ 296, 7903 ; Hazelton Boiler Co. v.

Boiler Co., 142. 111. 494, 30 N. E. 339. S:e
International T. Co. v. Trust Co., 153 Mass.
^71, 26 N. E. 693, 10 L. R. A. 758.

In a bill by the "Sun Life Assurance Com-
pany," long established in London, to enjoin

the "Sun Life Assurance Company of Can-
ada" from doing business under that name
in London, it was held that the dafend nt's

use of its full name was lawful, but that the
use of the "Sun Life" alone could be en-

joined; [189 1] 1 Cb. 537.

A corporation may not so use an individ-

ual's name as to imiiate a prior eoporata
name of a company engaged in the same
business, if the pu'Jllc is thereby deceived;
Martin Co. v. Wilckes Co., 75 N. J. Eq. 39,

71 Atl. 409. A corporation cannot select a
name which is the same as or similar to tha,t

of another cor.toration created uajler the

laws of the same sovereignty ; 44 Old. Div.

678. It is held that priority of incorpo a-

tion determines the right to a corporate

name; German H. & O. C. H. Ass'n v.

Coach Plorse Ass'n, 46 111. App. 281.

The Continental Insurance Company can-

not obtain an injunction against another in-

surance company against using "Continen-

tal" in its corporate name, where there is

no attempt to deceive th3 public; Continen-

tal Ins, Co. V. Fire Ass'n, 101 Fed. 255, 41

O. O. A. 326. The rules governing the right

to trade-marlcs and trade-names should, not
te applied with strictness to act'ons fpr in-

fringements upon a right to an exc usi re

name between societies formed for patriotic
and unselfish ends; Colonial Drm^s of
America v. Colonial Dames of New York, 29
Misc. 10, 60 N. Y. Supp. 302; and in New
York, on the particular facts of the case,

an injunction was refused against the New
York Hygeia Ice Company at the suit of

Hygeia Water Ice Company; Hyge'a Water
Ice Co. V. Ice Co., 140 N. Y. 94, 35 N. B. 417.

Equity will interfere with the use of
names ; 1. Where the effort is to get an un-
fair and fraudulent share of another's busi-

ness; 2. Where the effect of defendant's ac-

tion, irrespective of his intent, is to produce
confusion in the public mind and loss to the

plaintiff; Suburban Press v. Pub. Co., 227
Pa. 148, 75 Atl. 1037, where "Philadelphia
Suburban Life" was enjoined at the suit of

the owner of "Suburlian Life," to which it

bore a striking resemblance in style, size,

etc.

The Philadelphia Trust, Safe Deposit &
Insurance Company, by usage conmonly
spoken of as the Philadelphia Trust Com-

'

pany, and doing a large business in Philadel-

phia, Delaware and other states, obtained an
injunction against the Philadelphia Trust
Company in the circuit court, district of

Delaware, prohibiting tte use of that name;
Philadelphia T., S. D. & I. Co. v. Trust Co.,

123 Fed. 534-; and so did "The Benevoent
and Proteciive Order of Elks" against "The
Improved Benevolent and Protective Order
of Elks," enjoining the use of that name ani
of similar society cards, etc.; B. & P. O.

B. V. 51ks, 60 Misc. Rep. 223, 111 N. Y. Supp.

1067. But "American Wine Company" can-

not be appropriated as a trade-name; and
the imitation is not unfair trade unless used
fraudulently to deceive the public ; Americm
Wine Co. v. Kohlman, 158 Fed. '830. And it

has been held that a municipal corporation

has not a right to the exclusive use of i;s

name, at least that an injunction will not be
granted to restrain a railroad company from
giving the same name to a new station ; Gulf

& S. I. R. Co. V. Seminary, 81 Miss. 237, 32

South. 953.

The names of hotels and stores are pro-

tected; L. R. 13 Ch. D. 512; Howard v. Hen-

riques, 3 Sandf. (N. Y.) 725: as, the "Me-

chanic's Store," against "Mechanical Store"

;

Weinstock L. & Co. v. Marks, 109 Cal. 529,

42 Pac. 142, 30 L. R. A. 182, 50 Am. St. Rep.

57.

In the following the titles of newspapers

and periodicals have been protected (the

name in italics being held to infringe) : Ha-

gerstown Almanac

—

Bagerstown Town and

Country Almanac; Robertson v. Bei:ry, EO

Md. 591, 33 Am. Rep. 328; The Real John

Bull

—

The Old Real John Bull; Cox, Man.

33; Minnie—Miwiie Dale and Minnie Dear
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Minnie; 2 K. & J. 123 ; 8 De G. M. & G. 1

;

Payson, Dunton & Scribner's National Sys-

tem of PenmansMp-

—

Independent Nation-

al System of Penmanship; Potter v. Mc-
Pherson, 21 Hun (N. T.) 559; Our Yourg
Folks

—

Our Young Folks' lllustra ed Paper;
Osgood V. Allen, Fed. Cas. No. 10,603 ; Birth-

day Scripture Textbook

—

The Children's

Birthday Textlooh; L. R. 14 Eq. 431; Chat-
terbox

—

Ghatterhook; Estes v. Worthington,
31 Fed. 154 ; Estes v. Leslie, 27 Fed. 22 ; The
United States Investor

—

The Investor; In-

vestor Pub. Co. V. Dobinson, 72 Fed. 603;
Social Register

—

Howard's Social Register;

Social Register Ass'n v. Howard, 60 Fed.

270; Good Things of Life—Spice of Life;

Stokes V. Allen, 2 N. Y. Supp. 643; Bell's

Life in London and Sporting Chronicle

—

Pen-

ny Bell's Life and Sporting News; 1 GifC.

98; The National Police Gazette

—

The Unit-

ed States Police Gazette; Matsell v. Flana-

gan, 2 Abb. Pr. N. S. (N. Y.) 459 ; The Times
—Times; 25 Sol. Jour. 742.

Protection has been refused in the follow-

ing cases (the name in italics being held not

to infringe): Old Sleuth Library

—

New York
Detective Liirary; Munro v. Tousey, 129 N.

Y. 38, 29 N. B. 9, 14 L. R. A. 245 ; Id., 129 N.

Y. 619, 29 N. E. 10, reversing Munroe v. Tou-

sey, 59 Hun, 622, 13 N. Y. Supp. 79 ; Electric

World

—

Electric Age; W. J. Johnston Co. v.

Pub. Co., 60 Hun 578, 14 N. Y. Supp. 803 ; Good
Things of Life

—

The Spice of Life; Stokes v.

Allen, 56 Hun 526, 9 N. Y. Supp. 846 ; The New
North West

—

The Northwest News; Duni-

way Pub. Co. v. Pub. Co., 11 Ore. 322, 8 Pac.

283; Republican New Era

—

New Era; Bell

V. Locke, 8 Paige (N. Y.) 75, 84 Am. Dec. 371

;

Splendid Misery or East End and West End,

by C. H. Hazlewood

—

Splendid Misery, by the

author of Lady "Audley's Secret, Vixen, etc.,

published as a serial in periodicals; 18 Ch.

D. 76 ; Mail

—

Morning Mail; 54 L. J. Ch.

1059; Morning Post

—

Evening Post; 37 Ch.

D. 449 ; The Canadian Bookseller

—

The Can-

ada Bookseller and Stationer; 27 Ont. 325;

Punch

—

Punch and Judy; 39 L. J. Ch. 57;

The American Giocer

—

The Grocer; Ameri-

can Grocer Pub. Ass'n v. Pub. Co., 51 How.
Pr. (N. Y.) 402; Monthly Magazine of Fic-

tion—CasselVs Magazine of Fiction and Pop-
ular Literature; 29 T. L. R..272.

Where the title of a book shows that it

Is adopted for unfair competition with an-

other work, though the conflicting titles are

not identical, it will be restrained ; Harper
v. Holman, 84 Fed. 224.

The names of springs have been protected,

even against those who are rightfully selling

the genuine product under the true name;
Congress & Spring Co, v. Spring Co., 45 N.

Y. 291, 6 Am. Rep. 82 ; Parkland Hills B. L.

W. Co. V. Hawkins & Co., 95 Ky. 502, 26 S. W.
389, 44 Am. St. Rep. 254 ; City of Carlsbad

V. Schultz, 78 Fed. 469.

Geographical names cannot, ordinarily, be

monopolized as trade-marks ; Weyman v.

Soderberg, 108 Fed. 63; Allen B. Wri.sley Co.

V. Soap Co., 122 Fed. 796, 59 0. C. A. 54;

but a vaUd trade-mark may consist of the

name of a place and a maker ; I ynn Shoe Co.

V. Shoe Co., 100 Me. 461, 62 Atl. 499, 4 L. R. A.

(N. S.) 980; and they may be used arbitrarily;

Sanders v. Utt, 16 Mo. App. 322; Java, in

connection with face powder, has been held

entitled to protection; Wertheimer v. Im-

porting Co., 185 Fed. 850 ; and a geographical

name will be protected as against one using

it so as to constitute a fraud; Elgin Nat.

Watch Co. V. Watch Case Co., 179 U. S. 665,

21 Sup. Ct. 270, 45 L. Ed.. 365 ; the name of

a French spring (Vichy) will be protected

against any one whose waters vrere not

drawn from that region ; French Republic v.

Spring Co., 191 U. S. 427, 24 Sup. Ct. 145, 48

L. Ed. 247; Angostura, for bitters, is held

a valid trade-mark; A. Bauer & Co. v. Sie-

gert, 120 Fed. 81, 56 C. C. A. 487.

The name of a person or town may become
so associated with a particular product that

the mere attaching it to a similar product

would have all the effect of a falsehood ; this

will 'be enjoined except when accompanied by
sufficient explanation to prevent confusion;

Herring-Hall-Marvin Safe Co. v. Safe Co.,

208 U. S. 554, 28 Sup. Ct 350, 52 L. Ed. 616.

The plaintiff had for years manufactured
and sold "Yorkshire Relish," made under a
secret recipe, and the term had come to mean
that particular manufacture. The defendant

had made a sauce resembling the "Yorkshire
Relish" and sold it as "Yorkshire Sauce." It

was held that the plaintiff was entitled to an
injunction prohibiting defendant from using

"Yorkshire Sauce" in connection with its

sauce unless clearly distinguished from the

respondent's sauce; [1897] App. Cas. 710, in

H. of L.

A manufacturer will be protected in the

use of a geographical name as against one
who does not carry on business in the dis-

trict; Pike Mfg. Co. v. Stone Co., 35 Fed. 898;

Metcalfe v. Brand, 86 Ky. 331, 5 S. W. 773, 9
Am. St. Rep. 282; Gebbie v. Stitt, 82 Bun,
93, 31 N. Y. Supp. 102; so of "Chicago
Waists" as against one who makes similar

waists in a different state; Gage-Downs Co.

V. Corset Co., 83 Fed. 213.

A number of competing millers in Min-
neapolis can maintain a joint bill on behalf

of themselves and others similarly situated,

to enjoin a grocer from selling flour made in

Wisconsin, and marked with his own name
and the word "Best Minnesota Patent, Min-

neapolis, Minn." ; Pillsbury-Washburn Flour

Mills Co. V. Eagle, 86 Fed. 608, 30 C. C. A.

386, 41 L. R. A. 162.

Where a word which is descriptive, or is

the place where an article is manufactured,
has acquired a secondary signification in

connection with its use, protection from im-

position and fraud will be afforded by the

courts, although the word may not be suitable
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for registration as a trade-mark under tlie

act of Congress ; Elgin Nat. Watch Co. v.

Watoli Case Co., 179 U. S. 665, 21 Sup. Ct.

270, 45 L. Ed. 365; If the name be used
fraudulently to mislead buyers, the owner
may assert an exclusive right to such name
against every one not' doing business vrithin

the same geographical limits, and even

against them, if the name be used fraudulently

to mislead buyers as to the actual origin of

of the article ; French Republic v. Spring

Co., 191 U. S. 427, 24 Sup. Ct. 145, 48 D. Ed.

247.

Where a geographic or family name (Hun-

yadi) becomes the name for a natural water
coming from a more or less extensive district,

all are free to Imitate It, if there is no at-

tempt to deceive the public; Saxlehner v.

Wagner, 216 U. S. 375, 30 Sup. Ct. 298, 54

L. Ed. 525.

.

Generic names, or names merely descrip-

tive of an article, are not valid trade-marks

;

Browne, Trade-Marks § 34. Thus: Club-

house Gin; Corwin v. Daly, 7 Bos. (N. Y.)

222 ; Desiccated Codfish ; Town v. Stetson, 3

Daly (N. Y.) 53; Llebig's Extract of Meat;
Bininger v. Wattles, 28 How. Pr. (N. Y.) 206

;

New York Cough Remedy ; Gilman v. Hunne-
well, 122 Mass. 139 ; Rock and Rye ; Van Beil

V. Prescott, 82 N. Y. 630.

Names merely descriptive, which have ac-

quired by long use a secondary distinctive

meaning and have come to mean the goods
of a particular trader, and where the defend-

ant is not selling the genuine goods (as where
the composition is a secret), the defendant
cannot rely on the defence that the plaintiff

has not a valid trade-mark. Thus "Camel-
Hair Belting" has acquired a secondary

meaning ; [1896] App. Cas. 199 ; but if the

primary meaning is simple and well known,
it is difficult to establish a secondary mean-
ing; thus, "Naphtha Soap;" [1904] 21 R.

P. C. 378.

Nor can the name of the party be a valid

trade-mark, as others may, under some cir-

cumstances, use the same name; Borden I.

C. Co. V. Milk Co., 201 Fed. 510, 121 C. C. A.
200; see infra.

No property can be acquired in words,
marks, or devices which denote the mere
nature, kind, and quality of articles ; Amos-
keag aifg. Co. v. Trainer, 101 U. S. 51, 25

U Ed. 993 ; L. R. 17 Eq. 29. See Oolgan v.

Danheiser, 35 Fed. 150; Goodyear I, R. 6.

Mfg. Co. V. Rubber Co., 128 U. S. 598, 9 Sup.

Ct. 166, 32 L. Ed. 535; Lawrence Mfg. Co. v.

Mfg. Co., 138 U. S. 537, 11 Sup. Ot. 396, 34

L. Ed. 997; and where a device, mark, or

symbol is adopted for any purpose other than

a reference to, or indication of its ownership,

it cannot be sustained as a valid trade-mark

;

Columbia Mill Go. v. Alcorn, 150 V. S. 460, 14

Sup. Ct. 151, 37 L. Ed. 1144.

Numerals can be used as trade-marks;

Shaw Stocking Co. v. Mack, 12 Fed. 717;

contra, Avery v. Meikle, 81 Ky. 73; but not
if they indicate quality or grade; Lawrence
Mfg. Co. V. Mfg. Co., 138 U. S. 537, 11 Sup.
Ct. ^96, 34 L. Ed. 997; and the same is true
of letters when used as trade-marks. See
Lawrence Mfg. Co. v. Mfg. Co., 138 U. S. 537,

11 Sup. Ct. 396, 34 L. Ed. 997. A numeral,
when combined with some other symbol, may
become a vital part of a valid trade-mark;
Goldsmith Silver Co. v. Savage, 211 Fed.
751. The use of the numerals 303 in con-

nection with the maker's name, impressed on
pens to distinguish their character from oth-

er patterns of the same maker, which has be-

come! well known and established, vests a
right in the maker, and another manufactur-
er of pens would not be permitted to place
those numerals on pens of like size, etc., if

it appear that the public would be deceived;
Gillott V. Bsterhrook, 48 N. Y. 374, 8 Am.
Rep. 553.

As to the right to protection of numerals
as trade-marks, see Rocky Mountain Bell
Tel. Co. V. Telephone Co., 31 Utah, 377, 88
Pac. 26, 8 L. R. A. (N. S.) 1153.

Marks that simply indicate the quality of

articles do not constitute a valid trade-

mark; so of words, etc., which indicate the
peculiar excellence of goods, for instance "Ne
Plus Ultra" for needles; 13 L. T. N. S. 746;

"Nourishing" Stout; L. R. 17 Eq. 59. Words
which indicate the purpose and character of

medicines or articles cannot be exclusive

property for a trade-mark, thus: " "Cramp"
Cure; Harris Drug Co. v. Stucky, 46 Fed.

625; "Microbe Killer;" AlfC v. Radam, 77

Tex. 530, 14 S. W.'164, 9 L. R. A. 145, 19

Am. St. Rep. 792. Words which are. simply

descriptive of the quality or appearance of

an article or the place where it was manu-
factured cannot be monopolized as a trade-

mark; Brown Chemical Co. v. Meyer, 139 U.

S. 540, 11 Sup. Ct. 625, 35 L.Ed. 247. Thus,
"Acid Phosphate ;" Rumford Chemical Works
V. Muth, 35 Fed. 524, 1 L. R. A. 44; "Cherry

Pectoral.;" Ayer v. Rushtqn, 7 Daly (N. Y.) 9.

The color of a' label or package does not

constitute a valid trade-mark. Bee Coats v.

Thread Co., 149 U. S. 562, 13 Sup. Ct. 966,

37 L. iSd. 847; 37 Ch. Div. 112.

A trade-mark for wire rope of a red or

other distinctively colored streak applied to

or woven into the rope is too wide and too

indefinite; A. Leschen & Sons Rope Co. v.

Rope Co., 201 U. S. 166, 26 Sup. Ct. 425, 50

L. Ed. 710. But colored strip'es woven into

the fabric of the entire length of canvas

hose (two blue lines with a red line between

them, of about half an inch in width) con-

stitute. In England, a trade-mark proper for

registration; [1914] R. P. C. 147 (Ch. Div.).

A form of package cannot be a trade-

mark; Fischer v. Blank, 138 N. Y. 245, 33

N. E. 1040.

The following are instances of valid trade-

marks; "Celluloid;" Celluloid Mfg. Co. v.

Read, 47 Fed. 712; "Kaiser/' beer; J. & P.
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Baltz Brewing Co. v. Kaiserbrauerel, Beck
6 Co., 74 Fed. 222, 20 C. C. A. 402;
"Royal Baking Powder ;" Royal Baking Pow-
der Co. V. Raymond, 70 Fed. 376 ; "Bro-
mo-Caffeine ;" Keasbey v. Chemical Works,
142 N. Y. 467, 37 N. E. 476, 40 Am. St Rep.
623; "La Favorlta," flour; Menendez v.

Holt, 128 U. S. 514, 9 Sup. Ct. 143, 32 L. Ed.
526; "Star," shirts; Hutchinson v. Blum-
berg, 51 Fed. 829; "Saponifier," soap; Penn-
sylvania Salt Mfg. Co. V. Myers, 79 Fed. 87;
"Vulcan," matches; Taendsticksfabriks Ak-
ticbolagat Vulcan v. Myers, 139 N. T. 364,

34 N. E. 904; "Ideal," pens; Waterman v.

Shipman, 130 N. Y. 301, 29 N. E. Ill; "Elk,"

cigars; Lichtenstein v. Goldsmith, 37 Fed.
359; "Bromidia;" Battle v. Finlay, 50 Fed.
106; "Swans Down," complexion powder;
Tetlow V. Tappan, 85 Fed. 774 ; "Moxie," nerve
food; Moxie Nerve Food Co. v. Beach, 33
Fed. 248; "Charter Oak," for a stove; Filley

V. Child, 16 Blatchf. 376, Fed. Cas. No. 4,787;

"Nickle In," cigars; Schendel v. Silver, 63
Hun 330, 18 N. Y. Supp. 1; "Valvoline," lu-

bricating oil; Leonard v. Lubricator Co., 38
Fed. 922; "Tin Tag," tobacco ; Lorillard

V. Pride, 28 Fed. 434; "Sapolio," soap;

Enoch Morgan's Sons' Co. v. Schwachhofer,
55 How. Pr. 37; "Syrup of Figs," of a medic-
inal preparation; Improved Fig Sirup Co. v.

Fig Sirup Co., 54 Fed. 175, 4 C. C. A. 264;
7 U. S. App. 588; "Sunshine," stoves; Bead-
ing Stove Works v. Howes Co., 201 Mass.

437, 87 N. E. 751, 21 L. B. A. (N. S.) 979;

"Uneeda," biscuits; National Biscuit Co. v.

Baker, 95 Fed. 135.

The following have been held invalid;' "In-
stantaneous," tapioca ; Bennett v. McKinley,
65 Fed. 505, 13 C. C. A. 25; "Black Package
Tea;" Fischer v. Blank, 138 N. Y. 244, 33 N.
E. 1040; "International Banking Company;"
Koehler v. Sanders, 122 N. Y. 65, 25 N. E.

235, 9 L. R. A. 576; "Sarsaparilla and Iron;"

Schmidt v. Brieg, 100 Cal. 672, 35 Pac. 623,

22 L. R. A. 790; "TafCy Tolu," chewing gum;
Colgan V. Danheiser, 35 Fed. 150; "Impe-
rial," beer; Beadleston & Woerz v. Brewing
Co., 74 Fed. 229, 20 C. C. A. 405 ; "Acid Phos-
phate ;" Bumford Chemical Works v. Muth,
35 Fed. 524, 1 L. R. A. 44; "Goodyear Rub-
ber Company;" Goodyear's India Rubber
Glove Mfg. Co. V. Goodyear Rubber Co., 128
U. S. 598, 9 Sup. Ct. 166, 32 L. Ed. 535;
"Snowflake," as applied to bread; Larrabee
V. Lewis, 67 Ga. 561, 44 Am. Rep. 735.

A few instances may be given of the use of
words which have been held to infringe ex-
isting trade-marks: Shrimpton & Hoover is

infringed by Shrimpton Turvey; 18 Beav.
164; Beats-All, on lead pencils, by Knoxall;
American Lead Pencil Co. v. Gottleib, 181
Fed. 178; Ceresota, on flour, by~ Cressota;

Northwestern Consol. Mill. Co. v. Mauser,
162 Fed. 1004; Rameses, on cigarettes, by
Radames; Stephano v. Satmatopoulos, 199

Fed. 451 ; Uneeda on biscuits, by Abetta
(there being close Imitation of cartons) ; Nat.

Bisc. Co. V. Pac. Bisc. Co. (not yet reported)

;

Jullcks by Josephs; L. J., Notes of Cases

(1867), 134; Stephens' by Steelpen's for ink;

16 L. T. N. S. 145; Cocoalne by Cocaine; Bur-

nett V. Phalon, ^42 N. Y. 594; The Hero by
The Heroine; Rowley v. Houghton, 7 Phila.

(Pa.) 39; Bovilene by Bovina; Lockwood v.

Bostwick, 2 Daly (N. Y.) 521; Hostetter &
Smith by Holsteter & Smyte; Hostetter v.

Vowinkle, 1 DUl. 329, Fed. Cas. No. 6714;

Cuticura soap by Gurati/ve (the package be-

ing also imitated); Potter D. & C. Corp. v.

Miller, 75 Fed. 656; Old Homestead bread

by New Homestead Bread (the stamping of

the name in the bread being similar); Banz-
haf V. Chase, 150 Cal. 180, 88 Pac. 704; but
No-to-bac is not infringed by Baoo-Curo;
Sterling Remedy Co. v. Mfg. Co., 80 Fed. 105,

25 C. C. A. 314; nor is Cuticura soap in-

fringed by Cuticle soap (the packages not be-

ing imitated) ; Potter D. & C. Corp. v. Soap
Co., 106 Fed. 914, 46 C. C. A. 40; nor Mu-
resco, as a wall finish, by Murafresco; Ben-
jamin & Co. V. Auwell,, 178 Fed. 543, 102 C
C. A. 53; nor Don Carlos, in connection with
olives, by Don Caesar; Chance v. Gulden,
165 Fed. 624, 92 C. C. A. 58; nor Grape Nuts,
a cereal, by Grain Hearts; Postum Cereal
Co. V. Food Co., 119 Fed. 848, 56 C. C. A.

360; nor Union Leader by Union World;
American Tobacco Co. v. Tobacco Co., 193
Fed. 1015 ; nor Valvoline, for oils in general,

by HalvoUne, for gas engine oils; Valvoline
Oil Co. V. Oil Co., 211 Fed. 189.

In technical tra.de-mark cases, if the plaln-

tifC proves that the defendant has used his
trade-mark or a colorable imitation of it, he
has established Ms right to relief.

Numerous cases have arisen where a par-
ty, by imitating the labels and packages used
in connection with an article already on the
market,^ has attempted to "pass off" his

spurious goods on the public as the real arti-

cle. In this country this is usually called

unfair competition; In England, passing off,

and in France, concurrence d6loyale. The
doctrine has been thus stated: The grounds
on which unfair competition in trade will be
enjoined are either that the means used are
dishonest, or that, by false representation or
imitation of a name or device, there Is a
tendency to create confusion in the trade,
and work a fraud upon the public, by Induc-
ing It to accept a spurious article ; Vitascope
Co. V. U. S. Phonograph Co., 83 Fed. 30.

Under this doctrine will come most of the
cases referred to above where geographical
names were used. In this class of cases it Is

held that it Is not necessary to. show actual
deception. That the defendant's method of
doing business tends to deceive the public, or
that there is a probability of deception, is

suflSclent ; Drummond Tobacco Co. v. Tobac-
co Co., 52 Mo. App. 10 ; Von Mumm v. Frash,
56 Fed. 830 ; Tarrant & Co. v. Hoff, 76 Fed.
959, 22 C. C. A. 644; McLean v. Fleming, 96
U. S. 245, 24 L. Ed. 828. A vaUd trade-mark
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is not essential to a right of action for unfair
competition ; Samson Cordage Works v, Cord-
age Mills, 211 Fed. 603; Elgin Nat. Watch
Co. V. Watch Case Co., 179 U. S. 665, 21 Sup.

Ct. 270, 45 L. Ed. 365.

A fraudulent intent is presumed whenever
a false statement Is used in order to ap-

proximate the mark of the competitor;

Scheuer v. Muller, 74 Fed. 225, 20 C. C. A.

161 ; and also when a word identical with or

resembling ah important Word is placed in

the same position on a label or wrapper of

the same shape; Anheuser-Busch' Brewing
Ass'n V. Clarke, 26 Fed. 410 ; or catch words
are printed in conspicuous type; L. R. 5 H.
L. 508.

If the intent to deceive is established, it

will be inferred that the mark is calculated

to deceive; Drummond Tobacco Co. v. Tobac-

co Co., 52 Mo. App. 10; L. R. 18 Eq. i38.

In trade-mark cases, strictly, the wrongful
intent is presumed from the fact of infringe-

ment, while, in cases of unfair competition,

it must be proved; Samson Cordage Works
v. Cordage Mills, 211 Fed., 603; in the latter

class of cases, such circumstances must be

made out as will show wrongful intent in

fact, or justify that inference from the in-

evitable consequences of the act complained
of; Elgin Nat. Watch Co. v. Watch Case Co.,

179 U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365.

That proof of a fraudulent intent is neces-

sary, see Lynn Shoe Co. v. Shoe Co., 100 Me.

461, 62 Atl. 499, 4 L. R. A. (N. S.) 9B0 ; that

it is immaterial, see 3 App. Cas. 376 ; Colman
V. Crump, 70 N. Y. 573. See the cases in

note, 4 L. R. A. (N. S.) 961. It is immaterial

that there was no intent to imitate plaintiff's

labels; Wirtz v. Bottling Co., 50 N. J. Eq.

164, 24 Atl. 658.

Imitation which would be likely to deceive

is infringement; Samson Cordage Works v.

Cordage Mills, 211 Fed. 603 ; a manufacturer
is guilty of unfair competition if he dresses

his goods so as to represent those of another

and assists the retailer in passing them off

as such ; Winterton Gum Co. v. Chocolate

Co., 211 Fed. 612. The real question is held

to be whether the one name so nearly re-

sembles the name of another as to be calcu-

lated to deceive. It is perfectly immaterial
whether they were fraudulent or not, or

whether they intended it or not; Halsbury,

C, in [1&99J App. Cas. 83.

Relief is granted on the ground that plain-

tiff's business is injured ; if the parties were
in a different line of business, there is no
competition; Borden Ice Cream Co. v. Milk

Co., 201 Fed. 510, 121 C. C. A. 200.

The imitation by one manufacturer of the

goods of another in name, appearance and
marking and color of packages, even if such

similarity singly would not be unlawful if

accompanied by good faith, may constitute

unfair competition, which will be enjoined,

where there is an actual, purpose to deceive

and defraud purchasers; Coca Cola Co. v.

Gay Ola Co., 200 Fed. 720, 119 C. C. A. 164.

Unfair competition does not necessarily in-

volve the violation of any exclusive righ't to

the use of a word, mark or symbol, as it may
arise from the use of words, etc., which
everybody may use; the test being whether
what has been done tends to pass off the
goods of one for those of another, or to de-

prive such other of his rights; Bates Mfg.
C. V. Mach. Co., 172 Fed. 892.

The basis of an action for unfair competi-
tion is fraud or deceit, inducing the public to

believe that defendant's goods are those of

complainants and where- the likeness is in the
goods themselves, because of copying the de-

sign of complainant's article, which is un-

patented, and there is no attempt to deceive
purchasers with respect to the manufacturer,
there is no ground on which a court can
grant an injunction; Keystone Type Foun-
dry V. Pub. Co., 186 Fed. 690, 108 C. C. A.

508 ; Rathbone Sard & Co. v. Range Co., 189
Fed. 26, 110 C. C. A. 596, 37 L. R. A, (N. S.)

258.

Unfair competition is distinguishable from
infringement of a trade-mark in that it does

not necessarily involve the question of the

exclusive right of another to the use of the

name, symbol or device copied or imitated.

A word may be purely generic or descriptive,

and so not capable of becoming an arbitrary

trade-mark, and yet there may be an unfair

use of it which will constitute unfair compe-

tition ; G. W. Cole Co. v. Oil Co., 130 Fed.

703, 65 C. C. A. 105.

When the question is simply one of unfair

competition, it is not essential that there

should be any exclusive or proprietary right

in the words or labels used, as, irrespective

of any trade-marks, rival manufacturers have

no right by imitative devices to beguile the

public into buying their wares under the im-

pression that they are buying those of their

rivals; Pillsbury-Washburn Flour Mills v.

Eagle, 86 Fed. 608, 30 C. C. A. 386, 41 L. R.

A. 162.

The name of a person or a town may have

become so associated with a particular pro-

duct that the mere attaching of that name
to a similar product, without more, would

have all the effect of a falsehood; Walter

Baker & Co. v. Slack, 130 Fed. 514, 65 C. 0.

A. 138. An absolute prohibition against us-

ing the name would carry trade-marks too

far. Therefore the rights of the two parties

have been reconciled by allowing its use if

an explanation is attached. Of course, the

explanation must accompany the use, so as

to give the antidote with the bane ; Herring-

Hall-Marvin Safe Co. V. Safe Co., 208 U. S.

554, 28 Sup. Ct. 350, 52 L. Ed. 616, Holmes, J.,

delivering the opinion.

A manufacturer of goods may obtain a mo-

nopoly in the right to use a distinctive dress

for boxes and cartons which have come to
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be Known as designating his product; Win-
terton Gum Co. v. Chocolate Co., 211 Fed.

612; and color may be one of the elements;

id. Even if the trade-mark be not registered,

if It be well known, it is an imposition on the

public to use an imitation of it; Ubeda v.

Zlalcita, 226 U. S. 452, 33 Sup. Ct 165, 57

L. Ed. 296.

Where a firm has for many years used the
name of its predecessors in connection with

its goods, and has built up an extensive trade

thereunder, such name, even if it could not

be used as a trade-mark, is to be treated as

a descriptive term, to the benefit of which
they are entitled; Garrett v. Garrett & Co.,

78 Fed. 472, 24 C. C. A. 173.

The Wamsutta Mills obtained an Injunction

against the defendant, who advertised "Men's
Laundered Shirts, Wamsutta Cotton." They
were made of cloth inferior to that from
plaintiff's mills; Wamsutta Mills v. Fox, 49

Fed. 141.

In Enoch Morgan's Sons Co. v. Wend-
over, 43 Fed. 420, 10 L. R. A. 283,

where customers came to defendant's store

and asked for Sapolio, and the salesmen
would wrap up and sell another soap, de-

fendant was enjoined. So also, where defend-

ant sold threads with labels like plaintiff's;

Coates V. Holbrook & Co., 2 Sand. Ch. (N. Y.)

586 ; and where defendants sold whiskey In

bottles of the same general shape as plain-

tiff's bottle; Cook & B. Co. v. Ross, 73 Fed.

203. See, also, Coats v. Thread Co., 149 U. S.

562, 13 Sup. Ct. 966, 37 L. Ed. 847 ; Charles

B. Hires Co. v. Consumers' Co., 100 Fed. 809,

41 C. C. A. 71.

"National," as applied to a mail order

cloak business, had become well known and
had ac(luired a distinctive meaning, and de-

fendant was enjoined from its use in adver-

tisements Which were likely to deceive the

public; National Cloak & Suit Co. v. Londy
& Friend, 211 Fed. 760.

"Hooton's Cocoa and Chocolate" Company
was enjoined as infringing upon "Van
Houten's Cocoa," although there was no imi-

tation of packages, or any evidence that

"Hooton's" was adopted for any dishonest

purpose, but it did appear that it had a ten-

dency to deceive and that dealers had been

deceived ; Van Houten v. Chocolate Co., 130

Fed. 600.

The doctrine of unfair competition in trade

rests on the proposition that equity will not

permit any one to palm off his goods on the

public as those of another. Unfair competi-

tion in trade, as distinguished from infringe-

ment of trade-marks-, does not involve the

violation of any exclusive right to the use of

a word, mark or symbol. The word may be

purely generic or descriptive, and the mark
or symbol indicative only of style, size, shape

or quality, and as such open to the public,

yet there may be unfair competition in trade

by an improper use of such word, mark or

symbol; Dennison Mfg. Co. v. Mfg. Co., 94

Fed. 651.

A manufacturer is guilty of unlawful com-

petition if he dresses his goods to represent

those of another and assists the retailer in

palming them off as such; Winterton Gum
Co. v. Chocolate Co., 211 Fed. 612.

The placing of spurious goods upon the

market is prima facie evidence of damage to

the plaintiff ; 5 D. G. & S. 126 ; 6 Hare 325.

It is not necessary to prove that any cus-

tomer or plaintiff had been deceived; it Is

sufficient to show that defendant knowingly

put it in the power of retail dealers to de-

ceive their customers; Williamson C. & B.

Co. v. Corset Co., 70 Mo. App. 424. The fact

that the defendants, who formerly used a
label not imitative of complainant's, adopted

a new one much resembling his, shortly aft-

er a former infringer of complainant's trade-

mark came into their employ, is most sug-.

gestive of an intentional imitation ; Scheuer

v. Muller, 74 Fed. 225, 20 C. C. A. 161.

The similarity must be such as to mislead

the ordinary purchaser; Columbia Mill Co-

V. Alcdrn, 150 U. S. 460, 14 Sup. Ct. 151, 37

Ii. Ed. 1144; the ordinary or usual buyer;

Samson Cordage Works v. Mills, 211 Fed. 603.

The test of infringement is whether the

alleged infringing article is so dressed up
as to be likely to deceive persons of ordi-

nary intelligence, exercising the slight care

ordinarily used, into purchasing one man's
goods for the goods of another ; Sterling Rem-
edy Co. V. Mfg. Co., 80 Fed. 105, 25 C. C. A.

314.

Cases of passing off frequently Involve the

use of a person's own name on his goods.

It is generally said that every man has
an inherent, natural right to the free em-
ployment of his own name in his business;

Garrett v. T. H. Garrett & Co., 78 Fed. 472,

24 C. C. A. 173; Tarrant & Co. v. Hoff, 76

Fed. 959, 22 C. C. A. 644; Walter Baker &
Co. V. Baker, 77 Fed. 181 ; 13 Beav. 209

;

Painter v. People, 147 111. 462, 35 N. E. 64;

De Long v. Hook & Bye Co., 7 App. Dlv. 33,

39 N. Y. Supp. 903 ; Cigar Mfg. Co. v. Gato,

25 Fla. 886, 7 South. 23, 6 L. R. A. 823, 23

Am. St. Rep. 537. But the doctrine has its

limitations. Where one uses his own name
to Identify the origin of his goods which are

made at a particular place, no other person

by the same name will be permitted to use
his name on his own goods if he does it in

such a way as to injure the trade and busi-

ness of another, or so as to represent his

goods as the goods of another ; Cigar Mfg.

Co. V. Gato, 25 Fla. 886, 7 South. 23, 6 t. R.

A. 823, 2"3 Am. St. Rep. 537 ; Gllman v. Hun-
newell, 122 Mass. 139. And one who uses his

name in competition with an established busi-

ness carried on by another of the same name,
must avoid putting up his goods in such a
way as to resemble the goods of the other;

Walter Baker & Co. v. Sanders, 80 Fed. 889,

26 C. C. A. 220. And one is not enUtled to use
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his name as part of the name of a corporation
in order to compete with another of the same
name ; Rogers Co. v. Mfg. Co., 70 Fed. 1017,

17 C. C. A. 576 ; Garrett v. T. H. Garrett &
Co., 78 Fed. 473; 24 C. O. A. 173.

One who uses his name will be protected

against the use of that name, even by a per-

son bearing it, in such form as to constitute

a false representation of the origin of the

goods; Landreth v. Landreth, 22 Fed. 41.

One cannot use his own name to deceive the

public ; Pillsbury v." Flour Mills Co., 64 Fed.

841, 12 C. G. A. 432 ; 1 Ch. App. 192. One
may trade honestly in his own name, but he

must be careful not to trade under Ms own
name in such a manner as to take away that

which lawfully belongs to another ; he must
be careful not to deceive; 4 R. P. C. 215.

This right applies only to the party's, own
line of business; Nims, Unfair Comp. 23;

thus Simplex on automobiles is not infringed

by Simplex on fire extinguishers; Simplex

Automobile Co. v. Kahnweiler, 162 App. Div.

480, 147 N. Y. Supp. 617.

A trader cannot be prevented from trading

in his own name, if he uses it in good faith,

even though it be similar to that of another

trader who is well established; [1907] App.

Cas. 430. A name may acquire a secondary

meaning, but this does not give the party an

exclusive right to it, but others would be

enjoined from using it so as to pass o£E their

goods as those of the person whose name is

in question ; [1906] 23 R. P. C. 348.

A personal name (an ordinary family sur-

name such as Remington) cannot be exclu-

sively appropriated against any one having a

right to use it, and its registration as such

cannot in itself give it validity. Every one

has the right to use his name fairly and
honestly, whether in a firm or corporation.

It is not the use, but dishonesty in the use,

that is condemned. One corporation cannot

exclude another from using in its Corporate

title a name to which others have a common
right. The essence of the wrong in unfair

competition consists in the sale of the goods

of one as that of another, and if defendant

is not trying to palm off its goods as those of

another, the action fails ; Howe Scale Co. v.

WycUoff, S. & B., 198 U. S. 118, 25 Sup. Ct.

609, 49 L. Ed. 972.

Where Arthur A. "Waterman left the em-

ploy of the complainant, L. B. Waterman
Company, which had built up a business in

fountain pens under the name "Waterman's

Ideal," and entered into a partnership under

the name of A. A. Waterman & Company to

compete with the complainant, which part-

nership afterwards transferred its business

and good will and right to use such name to

defendant, and it was clearly shown that

confusion was created thereby, the defendant

was enjoined from using the name Waterman
at all unless it substituted for its firm name
on its pens the name "Arthur A, Waterman

& Company" and followed it with the words
"Not connected with L. E. Waterman & Com-
pany" ; Waterman Co. v. Pen Co., 197 Fed.
534, 117 C. 0. A. 30.

In Chickering & Sons y. Chickering, 198
Fed. 958, where Chickering & Sons (piano

makers) had obtained an injunction, it was
held that the use of the words "Chickering
Bros., Chicago," on the fall-board of the de-

fendant's piano, without other means of ad-

vising the purchaser that the piano was not
of the original Chickering & Sons, exhibited
adjacent thereto and as prominently as the
name "Chickering Bros., Chicago," was un-
lawful and that the use in that connection of

the words "The only Chickering making
pianos" was not sufficient.

Where two grandsons of the original piano
maker, "William Knabe," transferred their

interests in the corporation manufacturing
it and started a new piano company, it was
held that they were entitled to make a piano
having all the qualities of the first manufac-
turer and so to advertise, but must exercise

care to prevent the public from believing that
their article was that of the first manufactur-

er, or that they were his successors; Stix, B.

& F. D. G. Co. V. Piano Co., 211 Fed. 271.

When one as a stockholder and officer of a
corporation joined in a sale by it of his own
name, he cannot use any mark, etc., indicat-

ing that he is the successor to the original

corpora'tion, or that his goods are its product

or that of his successor, nor can he interfere

with the good will so sold; Donnell v. Safe

Co., 208 U. S. 267, 28 Sup. Ct. 288, 52 L. Ed.

481. A retiring partner is not, in the absence
of an agreement, precluded from using hla

surname in business because it was part of

the partnership trade-mark; White v. Trow-
bridge, 216 Pa. 11, 64 Atl. 862.

In the absence of fraud or facts raising an
estoppel, the fact that a person assists in

the formation of a corporation, in the name
of which his own name is used, does not pre-

clude the use of his own name as a part of

the name of another corporation in which he

subsequently becomes interested; Bates Mfg.

Co. V. Mach. Co., 141 Fed. 213.

There being no evidence of dishonesty, de-

fendant could not be enjoined from placing

his own name' (Brinsmead) on . his pianos,

though it might bring him some advantage

in consequence of that being the name of the

piano of the plaintiff firm ; 29 T. L. R. 237.

One cannot recharge and sell empty Prest-

O-Lite gas tanks except after complete and

permanent obliteration of the trade-mark;

mere covering by a label is not enough;

Prest-0-Lite Co. v. Davis, 215 Fed. 349 ; and

where the defendant sold liquor in bulk to

plaintiff's detective, and at the same time

delivered to him bottles bearing plaintiff's

labels to be refilled with the liquor, it was

held unfair trade; Hennessy v. Wine Grow-

ers' Ass'n, 212 Fed. 308.
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Where the long and successful use of a

trade-mark or name is clearly established,

the fact that the owner has recognized and
permitted the limited use thereof by another

which does not appear to have misled any-

body, is not sufficient to defeat the owner's

right to prevent others from using it ; Tetlow

V. Tappan, 85 J^ed. 774.

A party may afEect his right to a trade-

mark by non-use, by a forbearance in suing

protectively, and by adopting a new one.

But the question of abandonment is always a

question of intention; Brown, Trade-Marks
536; equity, however, will not in general re-

fuse an Injunction on account of delay in

seeking relief where the proof of infringe-

ment is clear, even though the delay may be

such as to preclude the party from any right

to an account for past profits ; 31 L. T. 285

;

45 L. Jour. 505. Where the excuse for the

intentional use of another's trade-mark is

that the owner permitted' such use, that ex-

cuse is disposed of by an action to stop it and
no estoppel arises; Menendez v. Holt, 128 U.

S. 514, 9 Sup. Ct. 143, 32 L. Ed. 526.

A delay of two years In seeking to recover

profits for the infringement of a trade-mark,

partly taken up In negotiations for a settle-

ment, win not bar a suit, at least where the

defendants had express notice that they
would be held accountable; Nelson v. Wln-
chell & Co., 203 Mass. 75, 89 N. E. 180, 23
L. R. A. (N. S.) 1150. But one otherwise en-

titled to the exclusive use of a name, may
lose his right by laches and by acquiescence

for nearly thirty years in its use and allow-

ing the name to become generic; French Re-

public V. Spring Co., 191 U. S. 427, 24 Sup.

Ct 145, 48 L. Ed. 247. A delay for several

years in bringing suit, during which the de-

fendant was openly selling its product and
expending large sums in advertising it, bars

a relief in equity and an accounting.

Acquiescence in the use by another of a

certain trade name for a number of years In

a wholesale shoe business does not preclude

objection to its use in a retail shoe business

;

Nolan Bros. Shoe Co. v. Nolan, 131 Cal. 271,

63 Pac. 480, 53 L. R. A. 384, 82 Am. St Rep.

346, where the contention that the name used

was a family name was ineffectual, because

used in such manner upon a sign as to de-

ceive the public.

Acts tending to, show an abandonment of a

trade-mark are insufficient unless they show
an actual intent to abandon; Saxlehner v.

B. & M. Co., 179 U. S. 19, 21 Sup. Ct 7, 45

li. Ed. 60.

An injunction against the use of marks
which cannot be protected as trade-marks,

will not be granted, where the defendant has

persistently warned the public that it has no
connection with the plaintiff; Goodyear I. R.

G. Co. V. Rubber Co., 128 U. S. 598, 9 Sup. Ct
166, 32 L. Ed. 535.

A foreigner selling medicinal preparations

In his own country, under a registered trade-

mark, has no common-law right to such
trade-mark here, as against a domestic firm

which had an established business under a

similar trade-mark, adopted in good faith,

before the other had sold any goods in this

country ; Richter v. Remedy Co., 52 Fed. 455.

A trade-mark has no extra-territorial ef-

fect; see 122 Fed. 105. Certain Carthusian,

monks in Prance had made and sold a liq-

ueur under the name of Chartreuse, which
name was registered in the United States,

where it had a market. The French govern-'

ment having expelled them from France and
confiscated their business and, as it appears,

their trade-mark, they re-established the

business In Spain; it was held that the ac-

tion of the French government did not affect

the title of the monks to the United States

trade-mark ; Baglin v. Cusenler Co., 156 Fed.

1016; on appeal It was held that the de-

fendants had the right to state on their labels

the place where the liqueur was made, but
must clearly distinguish their product from
that made by the monks, and must not, by
their labels, mislead purchasers; Baglin v.

Cusenler Co., 164 Fed. 25, 90 C. C. A. 499.

Where the owner of a patented article

marked it as patented, and also called it by a
designated name, by which it became known,
upon the expiration of the patent, other man-
ufacturers having the right to make the ar-

ticle have also the right to use the name, pro-
vided they take care not to have their prod-
uct confused with that of the original mak-
er; Yale & Towne Mfg. Co. v. Ford, 203 Fed.
707, 122 C. C. A. 12, following Singer Mfg. Co.

V. Mfg. Co., 163 U. S. 169, 16 Sup. Ct 1002,

41 L. Ed. 118 (the Singer Sewing Machine
Case). When the right to manufacture an
article becomes public, the right to use the
only word descriptive of the article manu-
factured becomes public also; Holzapfel's
Compositions Co. v.,' Am. Composition Co.,

183, U. S. 1, 22 Sup. Ct 6, 46 L. E)d. 49.

After the patent expired on "Jenkins'
Valves," another could sell Jenkins' valves,
but he must disclose the source of manu-
facture so as to prevent the public from be-
lieving that his valves were those of the suc-
cessor of the patentee; Jenkins Bros. v.

Kelly, 212 Fed. 328. Upon the expiration of
the patent on "Castoria," the word became
the property of the public; Centaur Co. v.

Helnsfurter, 84 Fed. 955, 28 C. C. A. 581;
so of "Linoleum"; 7 Ch. Div. 834; and of
"Granite"; St. Louis Stamping Co. v. Piper,
12 Misc. 270, 33 N. Y. Supp. 443.

When the copyright of Webster's Diction-

ary expired, the exclusive right to the name
also expired, and another publisher might
use "Webster"' if he printed his name on the
back or cover and' title page to distinguish

his publication ; Western Electric Co. v. Tel.

Co., 148 Fed. 858 ; to the same effect after
expiration of a patent or copyright ; G. & C.
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Merrlam Co. v. Ogilvie, 159 Fed. 638, 88 O.

C. A. 596, 16 L. R. A. (N. S.) 549, and note,

14 Ann. Cas. 796.

A word which might become a valid trade-

mark when applied to an unpatented article

may not be so when applied to a patented
article; the patent indicates the ownership
and origin; Dover Stamping Co. v. Fellows,

163 Mass. 191, 40 N. E. 105, 28 L. R. A. 448,

4T Am. St. Rep. 448.

The members of a voluntary union of

cigar-makers are entitled to protection in

the exclusive use of a label to designate the

exclusive product of their labor, though they

are only employed for wages; Hetterman v.

Powers, 102 Ky. 133, 43 S. W. 180, 39 L. R.

A, 211, 80 Am. St. Rep. 348 ; contra, McVey
V. Brendel, 144 Pa. 235, 22 Atl. 912, 13 L.

R. A. 377, 27 Am. St. Rep. 625.

The courts will not grant relief where
there Is a false representation, calculated to

deceive the public, as to the manufacture of

an article, and the place where it is manu-
factured; Joseph V. Macowsky, 96 Cal. 518,

31 Pac. 914, 19 L. R. A. 53. See supra.

Where a complainant uses a geographical

name to represent untruthfully the place of

his manufacture he cannot obtain relief;

Manhattan Medicine Co. v. Wood, 108 U. S.

218, 2 Sup. Ct. 436, 27 L. Ed. 706; Connell

v. Reed, 128 Mass. 477, 35 Am. Rep. 897;

Pepper v. Labrot, 8 Fed. 29 ; [1891] 2 Ch. 166.

.The doctrine that he who comes Into equity

must come in with clean hands does not

apply to the owner of a trade-mark seeking

protection where, in his trade-mark or label,

no misrepresentations are made, but they are

extrinsic or collateral thereto; Johnson &
Johnson v. Seabury, 71 N. J. Eq. 750, 67 Atl.

36, 12 L. R. A. (N. S.) 1201, 124 Am. St Rep.

1007, 14 Ann. Cas. 840. The mere fact that

a jobber of shoes, who has them manufac-
tured for him by another, describes himself

on his letter head as' a manufacturer of

shoes, will not destroy his right to equitable

relief against one who infringes his trade-

mark ; Nelson v. Wlnchell & Co., 203 Mass.
75, 89 N. E. 180, 23 L. R. A. (N. S.) 1151.

Where the owner of a trade-mark. In his

trade-marks or advertisements and business,

is guilty of any false or misleading repre-

sentation, he loses his right to the assistance

of a court of equity; Worden v. Syrup Co.,

187 U. S. 516, 23 Sup. Ct. 161, 47 L. Ed. S82.

Where a symbol or label claimed as a
trade-mark contains a distinct assertion

which is false, no right to its exclusive use
can be maintained ; Holzapfel's Compositions

Co. V. Comp. Co., 183 U. S. 1, 22 Sup; Ct.

6, 46 It. Ed. 49 (here the use of the word
"patent" when there has been none) ; so in

Raymond v. Baking Powder Co., 85 Fed. 231,

29 C C. A. 245, of a statement that the ar-

ticle was made in London, by "Purveyors to

the Queen," when It was made in New York.

Ih State V. Hagen, 6 Ind. App. 167, 33 N. B.

223, offensive words on a cigar box label, re-

ferring to rat-shop, filthy tenement house

cigars of other makers, were held not to dis-

entitle the label to protection.

"Imposition on the public is not a ground
on which a plaintiff can come Into court, but

it is a very good ground for keeping him out

of It;" Ubeda v. Zlalcita, 226 U. S. 452, 33
Sup. Ct. 165, 57 L. Ed. 296.

It is not necessary that the owner of a

trade-mark himself should manufacture the

goods which the trade-mark designates;

-Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct
143, 32 L. Ed. 526; Smith v. Walker, 57
Mich. 456, 22 N. W. 267, 24 N. W. 830, 26 N.

W. 783 ; he may Import them; Godillot v.

Harris, 81 N. Y. 263; or have them made
for him ; Nelson v. Wlnchell & Co., 203 Mass.

75, 89 N. E. ISO, 23 L. R. A. (N. S.) 1151.

Manufacture and sale of cards like plain-

tiff's, which latter are not copyrighted, Is

not unlawful competition; Bamforth v. Ma-
chine Co., 158 Fed. 355.

Where the plaintiff transferred baggage
from landing places to hotels and placed upon
the hat of each of his solicitors in conspicu-

ous letters the word "Morton," and the de-

fendant started a rival business and used a
badge attached to his hat bearing the single

word "Morton's," of the same size and ap-

pearance, there was an injunction issued;

Morton v. Morton, 148 Cal. 142, 82 Pac. 664,

1 L. R. A. (N. S.) 660, with note.

The adoption by a telephone company for

its trouble department of the number long

In use by a rival company Is not unlawful;
Rocky Mountain Bell Tel. Co. v. Tel. Co., 31

Utah, 377, 88 Pac. 26, 8 L. R. A. (N. S.) 1153.

To constitute Infringement of a trade-name,

it is necessary that the two places of busi-

ness be in competition with each other, and
if one is engaged exclusively in retailing

shoes and the other in manufacturing and
wholesale jobbing of shoes, there is no such

competition as will warrant a restraining

order, although the names of the firms have
secondary import and the retail firm had
legally acquired its . trade-name before the

wholesale company was organized; Regent

Shoe Mfg. Co. V. Haaker, 75 Neb. 426, 106 N.

W. 595, 4 L. R. A. (N. S.) 447.

A trade-mark is not subject to execution

unless under authority of statute; Prince

Mfg. Co. V. Paint Co., 20 N. Y. Supp. 462.

It cannot be seized and sold upon execution

apart from the business or article with which

It has been used ; 28 Am. & Engl. Encycl. L.

403.

The fact that a manufacturer has a rem-

edy under a patent does not preclude him
from bringing a suit against another manu-
facturer for unfair competition; FonoUpIa
Limited v. Bradley, 171 Fed. 951.

In a suit for infringement of a technical

trade-mark, the owner Is entitled, not only to

an injunction, but to the recovery of profits

issuing from the infringement, as incident to
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and a part of his property right; while in

suits for unfair competition complainant is

entitled to only such damages as will compen-
sate him for the injury actually suffered ; P.

E. Sharpless Co. v. Lawrence, 213 F. 423.

Where a decree awarding an injunction and
damages was affirmed in a suit for unlawful
competition, in which a recovery for infringe-

ment of a trade-mark was denied, an order

for an accounting of profits made by defend-

ant was improper; the word "damages" be-

ing limited to the indemnity recoverable for

the injury sustained by complainants ; id.

The federal trade-mark act of February 20,

1905, as amended In 1906, 1907, and 190S, pro-

vides for trade-marks used in commerce with
foreign nations or among the several states

or with the Indian tribes, provided the owner
shall be domiciled within the United States

or reside In any foreign country which by
any treaty, convention or law affords similar

privileges to United States citizens.

Applicants for registration or renewal of

registration, who are not domiciled within

the United States, shall designate by writing

filed in the patent office some person residing

within the United States on whom process or

notice of proceedings affecting the right of

ownership may be served. Where the person

has previously filed in any foreign country,

which affords similar privileges to citizens of

the United States, an application for registra-

tion of a trade-mark, his trade-mark shall be

given the same force and effect as if filed in

this country, if filed within four months from
the date of the application in such foreign

country.

Section 5, as amended January 8, 1913, pro-

vides that "no mark by which the goods of

the owner of the mark may be distinguished

from other goods of the same class shall be

refused registration as a trade-mark unless

such mark—(a) Consists of or comprises im-

moral or scandalous matter, (b) Consists of

or comprises the flag or coat of arms or other

insignia of the United States or any simula-

tion thereof, or of any state or municipality

or of any foreign nation, or of any design or

picture that has been or may hereafter be

adopted by any fraternal society as its em-
blem, or of any name, distinguishing mark,
character, emblem, colors, flag • or banner

. adopted by any institution, organization, club

or society which was incorporated in any
state in the United States prior to the date

of the adoption and use by the applicant: Pro-

vided, that trade-marks which are identical

with a registered or known trade-mark own-

ed and in use by another and appropriated to

merchandise of the same descriptive proper-

ties, or which so nearly resemble a registered

or known trade-mark owned and in use by

another and appropriated to merchandise of

the same descriptive properties as to be like-

ly to cause confusion or mistake in the mind

of the public or to deceive purchasers shall

not be registered: Provided, that no mark
which consists merely in the name of an in-

dividual firm, corporation or association not

written, printed, impressed or woven in some
particular or distinctive manner, or in asso-

ciation with the portrait of the individual, or

merely in words or devices which are descrip-

tive of the goods with which they are used,

or of the character or quality of such goods,

or merely a geographical name or term, shall

be registered under the terms of this act:

Provided further, that no portrait of a living

Individual may be registered as a trade-mark

except by the consent of such individual, evi-

denced by an instrument in writing: And
provided further, that nothing herein shall

prevent the registration of any mark used by

the applicant or his predecessors, or by those

from whom title to the mark is derived, in

commerce with foreign nations or amoug the

several states or with Indian tribes which

was in actual and exclusive use as a trade-

mark of the applicant, or his predecessors

from whom he derived title, for ten years

next preceding February 20, 1905: Provided

further, that nothing herein shall prevent

the registration of a trade-mark otherwise

registrable because of its being the name of

the applicant or a portion thereof."

Applicants for registration or renewal,

when refused, or parties to an application

against whom a decision has been rendered

or a party has filed notice of an opposition,

may appeal from the examiner in charge of

trade-marks or interferences to the commis-
sioner of patents. There is an appeal from
the commissioner of patents to the court of

Appeals of the District of Columbia.
A registered trade-mark and a mark for

the registration of which an application has
been made, together with the registration,'

shall be assignable "in connection with the

good will of the business in which the mark
is used" by an instrument in writing, duly
acknowledged, which assignment shall be
void as against any subsequent purchaser
for value without notice unless recorded in

the patent office within three months from
its date.

A certificate of registration remains in

force for 20 years, except that trade-marks
previously registered abroad shall cease to

be in force on the day on which they cease
to be protected abroad. They may be re-

newed from time to time upon payment of
fees.

The registration Is made prima fade evi-

dence of ownership. Infringers are made
liable to an action for damages and upon
a verdict for the plaintiff the court may enter
judgment for any amount in excess of the
amount of the verdict not exceeding three
times the amount of such verdict, together
with the costs.

Under the judiciary act of March 3, 1911,
the district court has original Jurisdiction of
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all suits at law or In equity arising under
the trade-mark laws. Courts may grant in-

junctions in equity and the plaintiff shall be

entitled to recover, in addition to the profits,

the damages which he has sustained, which
the court may increase as above stated. No
action shall be maintained where the trade-

mark is used in unlawful business or on any
article injurious in itself or on a mark which
has been used with the design of deceiving

the public or has been abandoned or upon any
registration fraudulently obtained. The act

does not prevent any remedy at law or In

equity which any party aggrieved might have
had before the act.

i Kegistrants shall give notice of their trade-

marks by affixing the words "Registered in

U. • S. Patent Office," or abbreviated thus,

"Reg. Pat. Off.," or, if this cannot be done,

then by affixing a label containing a like

notice on the package. In the absence of

such notice, no damages can be recovered

except on proof of notice of infringement and
continued infringement after such notice.

In a suit in the circuit court under the

trade-mark act, where diverse citizenship

does not exist, the jurisdiction extends only

to the use of the registered trade-mark in

commerce between the states, with foreign

nations and the Indian tribes. A final de-

cision of the circuit court of appeals can

only be reviewed by the supreme court upon
certiorari; Hutchinson, Pierce & Co. v.

Loewy, 217 U. S. 457, 30 Sup. Ct. 613, 54

U Ed. 838.

The International Convention for the Pro-

tection of Industrial Property was held at

Paris in 1883. The signatories agreed that

the citizens of each should in the other states

enjoy as registered trade-marks the ad-

Vantages of their respective laws.

As to accounting in trade-mark cases, see

20 Harv. L. Rev. 620; as to the difference

between trade-mark and unfair trade cases,

see 10 id. 275; 12 id. 243; See Nims, Unfair

Business Competition; Paul, Trade-Marks;
Hopkins, Trade-Marks.

TRADE-NAME. See Tbade-Mabk.

TRADE, RESTRAINT OF. See Restraint
or Tbadb.

TRADE SECRETS. The owner of a trade

secret is protected against invasion of his

rights therein by fraud or breach of trust

or contract ; Tabor v. Hoffman, 118 N. T. 36,

23 N. E. 12, 16 Am. St. Rep. 740. So long

as one keeps his secret process from dis-

closure, equity will enjoin any one who dis-

covers it through fraud from disclosing or

using it; Dr. Miles Medical Co. v. Park &
Sons Co., 220 U. S. 373, 402, 31 Sup. Ct. 376,

55 L. Ed. 502 ; O. & W. Thum Co. v. Tloczyn-

ski, 114 Mich. 149, 72 N. W. 140, 38 U R. A.

200, 68 Am. St. Rep. 469 ; and a purchaser

from the owner acquires the same right;

Vickety V. Welch, 19 Pick. (Mass.) 523 (but

not the right of action against a subsequent
innocent purchaser from the owner ; Stewart
V. Hook, 118 Ga. 445, 45 S. E. 369, 63 L. R.
A. 255). He may protect himself by contract

against its, disclosure by one to whom it is

communicated in confidence or restrict its

use by such person; Park & Sons Co. v.

Hartman, 153 Fed. 24, 82 C. C. A. 158, 12

Li. R. A. (N. S.) 135. Equity will enforce such
a contract ; National G. & M. Co. v. Braendly,

27 App. Div. 219, 51 N. Y. Supp. 93. One
who has sold a secret process, for a valuable

consideration, will be enjoined from reveal-

ing it to a third person and the use of the
secret will be enjoined ; Simmons Medicine
Co. V. Simmons, 81 Fed. 163.

A bill will lie against one divulging the
secret, without joining the competitor to

whom he divulged it; Sanitas N. F. Co', r.

Cemer, 134 Mich. 370* 96 N. W. 454.

One must not use or disclose to others
trade secrets of his employer of which he
gained knowledge in his employ; 14 Ch. Div.

748; Sanitas N. F. Co. v. Cemer, 134 Mich.

370, 96 N. W. 454; FraUch v. Despar, 165
Pa. 24, 30 Ati; 521 ; see a note in 12 L. B.

A. (N. S.) 103. An ex-servant, confidei^tially

employed in manufacturing under a secret

process, must not use or disclose any knowl-
edge or information as to it acquired during
his employment, whether retained in his

memory or existing in tangible form ; an
injunction may issue, although the actual de-

tails of the process are not disclosed at the

trial ; [1913] 2 Ch. 239, distinguishing [1910]

1 Ch. 336, and earlier cases.

If one honestly learns a trade secret, not

violating any contract or confidence, no in-

junction will lie; Stewart v. Hook, 118 Ga.

445, 45 S. B. 369, 63 L. R. A. 255; Chadwick
V. Covell, 151 Mass. 190, 23 N. B. 1068, 6 li.

R. A. 839, 21 Am. St. Rep. 442; Watkins v.

Landon, 52 Minn. 389, 54 N. W. 193, 19 L.

R. A. 236, 38 Am. St. Rep. 560; in such case,

one may sell medicines specified as made ac-

cording to a secret; Chadwick v. Covell, 151

Mass. 190, 23 N. E. 1068, 6 L. R. A. 839, 21

Am. St. Rep. 442.

One who had contracted to work for five

years for another and not to divulge a trade

secret entrusted to him was enjoined from

divulging it to a third person, as was also

the third person from employing him and

from using information received from him;

Taylor I. & S. Co. v. Nichols, 70 N. J. Eq.

541, 61 Atl. 946; so also in Fralich v. De-

spar, 165 Pa. 24, 30 Atl. 521. But where a

servant denies any intention to divulge the

secret, no injunction, will issue; S. S. White

Dental Mfg. Co. v. Mitchell, 188 Fed. 1017.

An injunction lies against the superin-

tendent of a factory, who has learned its se-

crets and then broken his contract of em-

ployment and become employed in another

factory which at once began to manufacture

the same product; Harrison V: Sugar Refin-
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ing Co., 116 Fed. 304, 53 C. 0. A. 484, 58 L.

R. A. 915; but where a steel manufacturer,

using a secret process entered into a con-

tract witti an employe binding him not to

divulge, during the term of the agreement or

afterwards, information relating thereto,

whether- then had or to be acquired by him,

the contract was held to be in restraint of

trade and void; Taylor Iron Co. v. Nichols,

73 N. J. Eq. 684, 69 Atl. 186, 24 L. R. A. (N.

S.) 933, 133 Am. St. Rep. 753. One employed
by an optician will, after leaving his employ,

be enjoined from using a list of the names
of his former employer's customers whom he
had personally examined; Stevens & Co. v.

Stiles, 29 R. I. 399, 71 Atl. 802, 20 L. R. A.

(N. S.) 933, 17 Ann. Cas. 140, following 64 L.

J. Q. B. (N. S.) 593; Loven v. People, 158

111. 159, 42 N. E. 82; so also Simmons Hard-
ware Co. V. Waibel, 1 S. D. 492, 47 N. W.
814, 11 L. R. A. 267, 36 Am. St. Rep. 755.

A servant who has copied his employer's list

of customers, to use it in soliciting their cus-

tom after leaving his employ, was enjoined,

and the Ust was ordered to be destroyed; 2

Q. B. 315. One wlio has obtained from an
employer of another patterns of pumps was
enjoined from using or disposing of them;

Tabor v. Hoffman, 41 Hun (N. Y.) 5.

Where a corporation director, who knew a
secret process of his company, became presi-

dent of another company and, with the aid

of discharged employees of- his- former com-
pany, installed the secret process for such

other company, the director, the company
and the discharged employees were all en-

, ,
joined; Vulcan D. Co. v. Can Co., 72 N. J.

Bq. 387, 67 Atl. 339, 12 L. R. A. (N; S.) 102,

with a full note.

A secret process may be the subject of con-

fidential communication and of sale or li-

cense to use with restriction as to territory

and prices; Dr. Miles Medical Co. v. J. D.

Parks & Sons Co., 220 U. S. 373, 31 Sup. Ct.

876, 55 L. Ed. 502, citing Fowle v. Park, 131

TJ. S. 88, 9 Sup. Ct. 658, 33 L. Ed. 67. An
agreement in a sale of a secret process for

manufacturing a drug, which restricts the

vendor from using or divulging it to others,

or selling the article, is a reasonable restric-

tion, it being necessary for the vendee's pro-

tection, and the article not being of prime
necessity for the public; Mallinckrodt C.

Works V. Nemnich, 169 Mo. 388, 69 S. W.
355. So of a covenant of the vendor not to

divulge it to any one else for five years;

Tode V. Gross, 127 N. Y. 480, 28 N. B. 469,'

13 L. R. A. 652, 24 Ani. St Rep. 475 ; and of
a covenant not to use it or disclose it to oth-

ers or to sell the article made under it; L.

R. 9 Bq. 345; Vickery v. Welch, 19 Pick.

(Mass.) 526-

Assumpsit will lie against one who con-

tracted not to take advantage of the commu-
nication of a trade secret, and tfien obtained

.a patent on it; 3 Bos. & P. 630.

. That cases involving a disclosure of trade

secrets at the trial may be privately heard,

see In Camera. In Taylor Iron Co. y. Nich-

ols, 73 N. J. Eq. 684, 69 Atl. 186, 24 L. R. A.

(N. S.) 933, 133 Am. St. Rep. 753, a case was

heard in camera and the evidence was then

sealed. A disclosure of a secret necessarily

made to the court at a trial does not pre-

clude an injunction; Stone v. Goss, 65 N. J.

Eq. 756, 55 Atl. 736, 63 L. R. A. 344, 104 Am.

St. Rep. 794. See [1913] 2 Ch. 239.

The manufacturer of proprietary medi-

cines under secret process cannot contract

with dealers in such medicines, wholesale

and retail, to control prices and fix the pric-

es which consumers shall pay; Dr. Miles

Medical Co. v. J. D. Park & Sons Co., 220 tf.

S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502. See

Restb'aint of Trade.
A witness may refuse to give testimony or

produce documents which would disclose

trade secrets and where the evidence is Ir-

relevant or otherwise inadmissible ; Crocker-

Wheeler Co. V. Bullock, 134 Fed. 241.

A person conducting a private enquiry

business does not impliedly warrant to his

client that his servants will not disclose theit

secrets after leaving his employ; and queers

as to disclosures made while in his employ;

Baston V. Hitchcock [1912] 1 K. B. 535.

See Vulcan Detinning Co. v. American Can
Co., 73 N. .T. Eq. 387, 67 Atl. 339, 12 L. R. A.

(N. S.) 102; Stevens & Co. v. Stiles, 29 R. I.

399, 71 Atl. 802, 20 L. R. A. (N. S.) 933, 17
Ann. Cas. 140.

TRADER. One who makes it his business

to buy merchandise, or goods and chattels,

and to sell the same for the purpose of mak-
ing a profit. See State v. Chadbourn, 80 N.
C. 481, 30 Am. Rep. 94; Sylvester v. Edge-
comb, 76 Me. 50O. The quantum of dealing

is immaterial, when an intention to deal gen-

erally exists; 2 C. & P. 135; 1 Term 572.

The principal question is whether the per-

son has the intention of getting a living by
his trading; if this is proved, the extent or

duration of the trading is not material; 3

Camp. 233.

Questions as to who is a trader most fre-

quently arise under the bankrupt laws; and
the most difficult among them are those cases

where the party follows a business which is

not that of buying and selling principally,

but in which he is occasionally engaged in

purchases and sales.

A farmer who, in addition to his usual

business, occasionally buys a horse not cal-

culated for his usual occupation, ' and sells

him again to make a profit, and who in the

course of two years had so bought and sold

five or six horses, two of which had been
sold, after he had bought them, for the sake
of a guinea profit, was held to be a trader;

1 Term 537, n. ; 1 Price 20. Another farmer,

who bought a large quantity of potatoes,

not to be used on his farm, but merely to

sell again for a profit, was also declared to

be a trader; 1 Stra. 513. A butcher who
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kills only such cattle as lie has reared him-
self is not a trader, but if he buy them and
kill and sell them with a view to profit, he
is a trader; 4 Burr. 21. A brickmaker who
follows the business for the purpose of en-
joying the profits of his real estate merely
is not a trader; but when he buys the earth
by the load or otherwise, and manufactures
it into bricks, and sells them with a view to

profit, he is a trader ; 3 C. & P. 500 ; so is a
brewer; Hastings Malting Co. v. Heller, 47
Minn. 71, 49 N. W. 400 ; and one who is en-
gaged in the manufacture and sale of lumber
is a trader; 1 B. R. 281 ; so is one engaged
in buying and selling goods for the purpose
of gain, though but occasionally ; 2 id. 15

;

but the keeper of a livery stable is not; 3 N.
T. Leg. Obs. 282 ; nor is one who buys, and
sells shares; 2 Ch. App. 406.

A corporation engaged principally in oper-
ating hotels is not engaged principally in

trading and mercantile pursuits under the
bankruptcy act; it was so held where such a
corporation conducted a small store as an in-

cident to its hotel business; an occupation
• that is not trading is not a mercantile pur-
suit ; Toxaway Hotel Co. v. Smathers & Co.,

216 U. S. 439, 30 Sup. Ct. 2G3, 54 L. Ed. 558,

where the brief of counsel cites the cases in

many states. The opinion of the court quotes
In re Cote, Fed. Cas. No. 3,267, where Judge
Lowell said the bankruptcy act was address-
ed to the common usage of the country and
defined tradesman as "substantially the same
as shopkeeper," and cites In re U. S. Hotel

Co., 134 Fed. 225, 07 C. C. A. 153, 68" L. R. A.

588, as in accord and as reviewing the cases

upon the subject A restaurateur is not a

trader nor engaged in commercial pursuits;

In re Excelsior Cafg Co., 175 Fed. 294; nor
is a corjjoration engaged principally in the

business of renting films for moving pic-

tures ; In re Imperial Film Exch., 198 Fed.

80, 117 C. C. A. 188. As to what businesses

are subject to the bankruptcy act, see Mat-
toon Nat. Bank v. First Nat. Bk., 102 Fed.

728, 42 C. C. A. 4, and note.

TRADES UNIONS. See Labor Union.

TRADESMAN. In England, a shopkeeper;

in the United States, a mechanic or artificer

of any kind, whose livelihood depends on the

labor of his hands; Richie v. McCauley, 4
Pa. 472 ; a farmer is not a tradesman ; 33 L.

J. M. C. 80; a laundryman is not;Steininger

v. BuUer, 5 Pa. Dist. R. 43.

TRADING PARTNERSHIP. See Pabt-

NEBSHIF.

TRADING STAMPS. The current name
for a method of conducting some kinds of

retail business which consists of an agree-

ment between a number of merchants and a

corporation that the latter shall print the

names of the former in its subscribers' dic-

tionary and circulate a number of copies of

,th6 book, and that the merchants shall pur-

chase of the corporation a number of so-
called trading stamps, to be given to pur-
chasers with their purchases, and by them
preserved and pasted in the books aforesaid
until a certain number have been secured,
when they shall be presented to the corpora-
tion in exchange for the choice of certain
articles kept in stock by the corporation.
Lansburgh v. D. of Col., ,11 App. D. C. 512.

Under Act of Congress Feb. 17, 1873, which
forbids the sale of real estate or any article

of merchandise or taking of payment with a
promise to give any article or thing, in con-
sideration of the purchase by any person of
any other article or thing, etc., it was held
that the business was nothing more nor less

than a gaming device; id. But later cases
hold otherwise. The trading stamp business,

when conducted honestly, is not contrary to

public policy; S. & H. Co. v. Temple, 137
Fed. 992; and statutes which attempt to

prohibit such business or which levy a li-

cense or excise tax on it as a separate

tusiness are uniformly held unconstitution-

al; State V. Dalton, 22 R. I. 77, 46 Atl. 234,

48 L. R. A. 775, 84 Am. St. Rep. 818; Peo-

ple V. Gillson, 109 N. Y. 389, 17 N. E. 343, 4
Am. St. Rep. 405; Ex parte McKenna, 126

Cal. 429, 58 Pac. 916; Young v. Com., 101 Va.

853, 45 S. E. 327; Montgomery v. Kelly, 142

Ala. 552, 38 South. 67, 70 L. R. A. 200; Ex
parte Drexel, 147 Cal. 763, 82 Pac. 429, 2 L.

li. A. (N. S.) 588, 3 Ann. Cas. 878; O'Keeffe

V. Somerville, 190 Mass. 110, 70 N. E. 457,

112 Am. St. Rep. 316, 5 Ann. Cas. 684; and
so of a municipal ordinance forbidding it;

Denver v. Frueauff, 39 Colo. 20, 88 Pac. 389,

7 L. R. A. (N. S.) 1131, 12 Ann. Cas. 521;

City Council of Montgomery v. Kelly, 142 Ala.

552, 38 South. 67, 70 L. R. A. 209, 110 Am.
St. Rep. 43; and such business is not a gift

enterprise or a lottery; Winston v. Beeson,

135 N. C. 271, 47 S, E. 457, 65 L. R. A. 167;

State V. Dodge, 76 Vt. 197, 5C Atl. 983, 1

Ann. Cas. 47; an injunction will be granted

against a competing trading stamp company
whose agents exchange its stamps- for partly

filled books containing plaintifE's stamps
which are non transferable; Sperry & Hutch-
inson Co. V. Weber & Co., 161 Fed. 219. An
act forbidding the issue and distribution of

trading stamps to be redeemed by any person

other than the merchant who sells the goods
with which such stamps are given is not a

lawful exercise of the police power and is

unconstitutional as being an unlawful depri-

vation of liberty and property; People v.

Dycker, 72 App. Div. 308, 76 N. Y. Supp. 111.

TRADITIO BREVIS NANUS (Lat). In

Civil Law. The delivery of a thing by the

mere consent of the parties. Putting the

thing so that the transferee could take it

with hindrance. Voet Com. 4. 1. 34.

TRADITIO LONGA MANU. A species of

delivery which takes place where the ti'ans-
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feror places the article in the hands of the

transferee. MacUeld. Rom. L. § 284.

TRADITION (Lat. trans, over, do, dare,

to give). The act by which a thing is deliv-

ered by one or more persons to one or more
others.

The transfer of ownership by means of

placing the transferee in legal possession of

the object, with the Intention of vesting the

ownership in him.

The delivery of possession by the proprie-

tor with an Intention to transfer the proper-

ty to the receiver. Two things are, there-

fore, requisite in order to transmit property

in this way : the intention or consent of the

former owner to transfer it, and the actual

delivery in pursuance of that intention.

Tradition is either real or symbolical.

Real tradition takes place where the ipsa

corpora of movables are put into the hands

of the receiver. Symbolical tradition is used

where the thing is incapable of real delivery,

as, in immovable subjects, such as lands and
houses, or such as consist in jure (things in-

corporeal), as, things of fishing, ,and the like.

The property of certain movables, though

they are capable of real delivery, may be

transferred by symbol. See Deliveey; Sym-
bolical Deliveey.

TRADITOR. A traitor; one guilty pf trea-

son. Fleta, Ub. 1, c. 21, 8.

TRAFFIC. Commerce; trade; sale or ex-

change of merchandise, bills, money, and the

like The passing of goods or commodities
from one person to another for an equiva^

lent in goods or money; and a trafficker is

one who traffics or a trader, a merchant.

Senior v. Ratterman, 44 Ohio St. 673, 11 N.

E. 321.

TRAFFIC RATES. See Rates.

TRAHENS. The drawer of a bilL Story,

Bills § 12.

TRAIL BASTON. See JtrsTicE of Teail
Basion.

tRAIN. A number of cars coupled to-

gether and moving from point to point, un-

der an impetus imparted by a locomotive

which had been detached, is a train. Caron
y. R. Co., 164 Mass. 523, 42 N. B. 112.

Within the safety appliance act, it is one
aggregation of cars drawn by the same en-

gine. If the engine is changed then there is

a different train; U. S. v. R. Co., 168 Fed. 148.

TRAIN-WRECKING. A conviction Is not

justified, where no actual wreck occurred,

unless the Intention of the defendant to do

so is shown; Nowell v. State, 94 Ga. 588, 21

S. E. 591. The indictment need not specify

the passengers who were endangered; Bar-

ton V. State, 28 Tex. App. 483, 13 S. W. 783.

TRAITOR. One guilty of treason. See

Treason.

TRAITOROUSLY. In Pleading. A. tech-

nical word, which is essential in an indictV

ment for treason In order to charge the crime,

and which cannot be supplied by any other

word or any kind of circumlocution. Having

been well laid in the statement of the treason

itself,. it is not necessary to state every overt

act to have been traitorously committed.

TRAJECTITIA PECUNIA. A loan to a

shipper to be repaid only in case of a suc-

cessful voyage. The lender could charge an

extraordinary rate of interest, nauticum

fcenus. Holland, Jurispr. 250. See Bottom-

by; Respondentia.

TRAMP. One who roams about from place

to place, begging or living without labor or

visible means of support ; a vagrant Many
of the states have adopted suitable legisla-

tion upon the subject, corresponding to the

English vagrant acts. The object of these

statutes is accomplished by arresting offend-

ers and setting them to work on municipal

improvements, or hiring them out to private

employers, for a limited time, for which they

receive food, lodging, and reasonable wages.

In some states the punishment is by imprison-

ment It is doubtful if mere vagrancy was
indictable at common law ; 1 Bish. Cr. L. §

515. Where there is no statutory definition

of vagrancy, it will depend upon the common-
law meaning ; In re Jordan, 90 Mich. 3, 50
N. W. 1087. See Vagbant.

TRANSACT. In common parlance, equiva-

lent to carry on, when used with reference

to business. Territory v. Harris, 8 Mont
140, 19 Pac. 286.

TRANSACTIO (Lat). In the Civil Law.
The settlement of a suit or matter in contro-

versy, by the litigating parties between them-
selves without referring It to arbitration.

Halifax, Civil Law b. 3, c. 8. no. 14. A part

payment, coupled with a promise not to claim

the residue; compromise. Holland, Jurispr.

260.

TRANSACTION. The doing or performing
of any business; the management of an af-

fair. Montague v. Thomason, 91 Tenn. 173,

18 S. W. 264. A group of facts so connected
together as to be referred to by a single legal

name; as, a crime, a contract, a wrong.
Steph. Dig. Evid. art 3. The term transac-

tion is a broader one than contract ; Roberts
V. Donovan, 70 Cal. 113, 9 Pac. 180, 11 Pac.

599.

Under the Elkins act the offense of accept-

ing a concession in rates Is the "transaction"

that the given rebate consummates, and not
the units of mere measurement of the phys-
ical thing transported ; Standard Oil Co. v.

U. S., 164 Fed. 376, 386, 90 C. C. A. 364.

In Civil Law. An agreement between two
or more persons, who, for the purpose of pre-

venting or putting an end to a lawsuit, ad-
just their difference, by mutual consent, in

the manner which they agree on. In Louisi-
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ana this contract must be reduced to writing.
La. Civ. Code, art. 3038.
To transact, a man must have the capac-

ity to dispose of the things included in the
transaction; In the common law this is call-

ed a compromise.

TRANSCRIPT, A e6py of an original writ-
ing or deed.

TRANSCRIPT OF RECORD. The printed
record as made up in each case for the su-

preme court of the United States is so called

;

also in the circuit court of appeals. If a nec-

essary part has heen omitted and is subse-

quently presented to the appellate court, duly
certified, it may be made part of the record
by direct order. Jurisdiction attaches upon
the filing in the court above of the writ of
error and is not defeated by irregularity in

the transcript or its certification ; Burnham
V. R. Co.> 87 Fed. 168, 30 C. C. A. 594.

Substantially complete sets in the supreme
court of the United States since printing was
required have been preserved and may be
found In the libraries of the Law Association
of Philadelphia (from 1832), the Bar Associa-
tion of the City of New York and of the su-

preme court itself.

TRANSFER. The act by which the owner
of a thing delivers it to another person, with
the intent of passing the rights which he has
in it to the latter. See Ex parte Thomason,
16 Neb. 238, 20 N. W. 312 ; Estoppel; Stock.

TRANSFERABLE. The word Includes

every means by which property may be pass-

ed from one person to another. 17 Ch. Div. 9.

TRANSFEREE. He to .whom a transfer is

made.

One who makes a trans-TRANSFEROR.
fer.

transgression! The violation of a
law.

TRANSGRESSIONE. In Old English Law.
A writ or action of trespass.

TRANSHIPMENT. The act of taking the

cargo out of one ship and loading it in an-

other.

When this is done from necessity, it does
not affect the liability of an insurer on the

goods; Abbott, Shipp. 240. But when the
master tranships goods without necessity,

he is answerable for the loss of them by cap-

ture by public enemies; Trott v. Wood, 1

Gall. 443, Fed. Oas. No. 14,190.

.
TRANSIENT. Within the meaning of a

poor-law a "transient person" is not exactly

a person on a journey from one place to an-

other, but rather a wanderer ever on the

tramp. Goodell v. Mount Holly, 51 Vt. 423.

A transient foreigner is one who visits the

country, without the intention of remaining

;

Yates V. lams, 10 Tex. 170. A doctor's office

is not merely "transient," where he rents

It by the year, and there keeps regular hours

on three certain days per week ; Com. v.

Townley, 7 Pa. Dist. R. 413.

TRANSIRE. A warrant for the custom-
house to let goods pass ; a permit. Equiva-
lent to a clearance. See, for a form of a
transire, Hargr. L. Tr. 104.

TRANSITIVE COVENANT. An obligation
which binds not only the covenantor, but also

his representatives.

TRANSITORY ACTION. An action the
cause of which might have arisen in one
place or county as well as another.
In general, aU personal actions, whether

ese contractu; 5 Taunt 25 ; New York Corp.
V. Dawson, 2 Johns. Cas. (N. Y.) 335; Hen-
wood V. Clieeseman, 3 S. & R. (Pa.) 500; or
ex delicto; 1 Chitty, PI. 243; for personal
injuries ; Gunther v. Dranbauer, 86 Md. 1, 38
Atl. 33; Myers v. R. Co., 69 Minn. 476, 72
N. W. 694, 65 Am. St. Rep. 579 ; for quarry-
ing stone on defendant's land in one state
and removing it to another; Phelps v.

Church, 99 Fed. 683, 40 C. C. A. 72; to re-

cover damages for a tort; Dennick v. R. Co.,

103 U. S. 11, 26 L. Ed. 439 ; Stewart v. R.
Co., 168 U. S, 445, 18 Sup. Ct, 105, 42 L. Ed.
537 ; are transitory, and may be maintained
in a state other than the one in which the in-

juries were inflicted, where the cause of ac-

tion is grounded on the principles of the com-
mon law, recognized in both states ; Eingart-

ner v. Steel Co., 94 Wis. 70, 68 N. W. 664, 34
L. R. A. 503, 59 Am. St. Rep. 859. Such an
action may at common law be brought in any
county which the plaintiff elects. ;

-

Quo warranto proceedings again^ a cor-

poration must be brought in the county
where its office is; State v. Hancock, 2

Pehnewill, 231, 45 Atl. 850 ; so of an action

to recover a statutory penalty for refusal to

obey an order of the railroad commission;
Central of Georgia R. Co. v. State, 104 6a.

831, 31 S. E. 531, 42 L. R. A. 518, an action to

enjoin railroad commissioners should be

brought in a county where one or more of

them reside; Railroad Commission of Geor-

gia V. Hardware Co., 124 Ga. 633, 53 S. E.

193 ; an action on the case for rescue is lo-

cal; Poor V. Doble, Quincy (Mass.) 86. Or-

dinarily actions relating to land are local;

Grace v. Cox, 16 Ind. App. 150, 44 N. E. 813

;

so of trespass for damages to land; Du
Breuil v. Pennsylvania Co., 130 Ind. 137, 29

N. E. 909 ; and of an action for damages to

a mUl privilege caused by a dam in another

county ; Thompson v. Crocker, 9 Pick. (Mass.)

59 ; and of an action to establish a trust and

obtain partition; Hanna v. Clark, 189 Pa.

321, 41 Atl. 981; but not a petition for the

appointment of a trustee ,pf land ; Cone v.

Cone, 61 S. C. 512, 39 S. B. 748.

An exception to the venue must be taken

in abatement; Davis v. Marston, 5 Mass.

199 ; a plea to the merits is not a waiver

;

Robinson V. Mead, 7 Mass. 353.

See JuBisDioTioN ; LrOCAL Action ; Toet.
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TRANSITUS (Lat.). A transit. See Stop-
page IN Transitu.

TRANSLATION. The reproduction in one
language of what has been written or spoken
in another.

In pleading, when a libel or an agreement
written In a foreign language must be aver-

red, it is necessary that a translation of it

should also be given.

"Making a translation [of a contract in

. a foreign language] is not a mere question

of trying to find out in a dictionary the

words which are given- as the equivalent

of the words of the document ; a true trans-

lation is the putting into English that which
is the exact effect of the words used under
the circumstances. To get at this in the pres-

ent case you must get the words in English

which in business have the equivalent mean-
ing of the words in Brazilian, as used in

Brazil, under the circumstances. Therefore
you want a competent translator, competent

to translate in that way, and if the words in

Brazil had in business a particular meaning
different from their ordinary meaning, you
would want an expert to say what was that

meaning. Amongst those experts you might
want a Brazilian lawyer—and a Brazilian

lawyer for that purpose would be an expert."

[1S91] 1 Q. B. 82, per Lord Esher, M. R.

In evidence, when a witness is unable to

speak the English language so as to con-

vey his ideas, a -translation of his testimony

must be made. In that case an interpreter

should be sworn to translate to him, on oath,

the questions propounded- to him, and to

translate to the court and jury.

See INTEBPEETEK.
The bestowing of a legacy which had been

given to one, on another: this is a species of

ademption; but it differs from it in this,

that there may be an ademption without a
translation, but there can be no translation

without an ademption. Bacon, Abr. Lega-
cies (C).

The transfer of property ; but in this sense
it is seldom used. 2 Bla. Com. 294.

In Ecclesiastical Law. The removal from
one place to another; as, the bishop was
translated from the diocese of A to that of B.

In the Civil Law. The transfer of proper-

ty. Clef des Lois Rom.

TRANSMISSION. In Civil Law. The
right which heirs or legatees may have of

passing to their successors the inheritance

or legacy to which they were entitled, if they
happen to die without having exercised their

rights. Domat, Uv. 3, t. 1, s. 10; 4 ToulUer,
n. 186.

TRANSPORTATION. In English Law.
Transportation to the Australian colonies

was a punishment Ipflicted by virtue of sun-

dry statutes; it wa^sjunknown to the common
law. 2 H. Blackst. 223. AboUshed in 1867.

In railroad practice, the word includes cars

and other vehicles and all instrumentalities

and facilities of shipment or carriage. Shep-
ard V. E. Co., 184 Fed. 770; including all

services in connection with the receipt, de-

livery and handling of property; Southern
R. Co. V. Eeid, 222 U. S. 441, 32 Sup. Ct. 140,

56 L. Ed. 257.

TRAPS. See Negligence.

TRAVAIL. The act of child-bearing.

A woman is said to be in her travail from
the time the palps of child-bearing commence
until her delivery. Bacon v. Harrington, 5

Pick. (Mass.) 63.

TRAVELLER. One who passes from place

to place, whether for pleasure, instruction,

business, or health.' Lockett v. State, 47 Ala.

45 ; 10 C. B. N. S. 429. The term is used to

designate those who patronize inns ; the dis-

tance which they travel is not material.

Walling V. Potter, 35 Conn. 185.

The question whether one is or is not a
traveller is one of fact; [1893] 1 Q. B. 522.

One would be a traveller if he came abroad
from any legitimate motive and needed re-

freshment, but not if he came abroad merely
to go to a public house and obtain a drink;
17 C. B. N. S. 539. Walking for exercise is

not travelling ; Hamilton v. Boston, 14 Allen
(Mass.) 475. Within the meaning of a policy

of insurance, one who has been carried by
a steamboat and walked eight miles from
the landing to his home is not, whilst walk-
ing, a traveller by public or private convey-
ance; Ripley v. Assur. Co., 16 Wall. (U. S.)

336, 21 L. Ed. 469. Within the meaning of a
law allowing a person travelling to carry con-

cealed weapons, the travelling must be on a
journey beyond the ordinary habit, business,

or duties of a person, and beyond the circle of
his friends and acquaintances; Gholson v.

State, 53 Ala. 520, 25 Am. Rep. 652; Smith
V. State, 42 Tex. 464. A horse that had es-

caped into the highway without his owner's
fault and was finding Ills way home is a trav-

eller within a statute making a town liable

for' injuries to a traveller; Howrigan v.

Bakersfield, 79 Vt. 249, 64 Atl. 1130, 9 Ann.
Cas. 282. See Sunday.

TRAVELLING SALESMAN. One who is

employed under a contract assigning to him
certain territory in which to take care of the
trade, who was paid by a commission on sales

made and who exercised full discretion as to

when ahd where he should travel, was held
a travelling salesman within the bankruptcy
act ; In re Dexter, 158 Fed. 788.

TRAVERSE. To deny; to put off.

In Civil Pleading. To deny or controvert
anything which is alleged in the previous
pleading. Lawes, PI. 116. A denial. Willes
224. A direct denial in formal words : "With-
out this, that, etc." ^absque hoc). 1 Chitty,

PL 523, n. a. A traverse may deny all the
facts alleged ; 1 Chitty, PI. 525 ; or any par-
ticular material fact ; Bradner v. Demick, 20
Johns. (N. Y.) 406.
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A common traverse is a direct denial, In

common language, of the adverse allegations,

without the absque hoc, and concluding to

the country. It is not preceded by an induce-
ment,, and hence cannot be used where an
inducement is requisite ; 1 gaund. 103 &.

A general traverse is one preceded by a
general inducement and denying all that
i,s last before alleged on the opposite side, in

general terms, instead of pursuing the words
of the allegation which it denies; Pepper,
PI. 17, Of this sort of traverse the replica-

tion de injuria sua propria aisque tali causa,

in answer to a justification, is a familiar ex-

ample ; Steph. PI. 171.

A special traverse is one which commences
with the words absque hoe, and pursues the

material portion of the words of the allega-

tion which it denies; Lawes, PI. 116. It is

regularly preceded by an inducement con-

sisting of new matter ; Steph. PI. 188. A
special traverse does not complete an issue,

as does a common traverse; 20 Viner, Abr,

339.

A traverse upon a traverse is one growing
out of the same point or subject-matter as is

embraced in a preceding traverse on the

other side; Gould, PI. c. 7, § 42, n. It is a
general rule, that a traverse well intended
on one side must be accepted on the other.

And hence it follows, as a general rule, that

there cannot be a traverse upon a traverse

-if the first traverse is material. The mean-
ing, of the rule is that when one party has
tendered a material traverse the other can-

not leave it and tender another of his own
to the same point upon the inducement of

the first traverse, but must join in that first;

tendered ; otherwise the parties might alter-

nately tender traverses to each other in un-

limited succession, without coming to an is-

sue; Gould, PI. c. 7, § 42. The rule, however,

.does not apply where the first traverse is^

immaterial, nor where it is material if the
plaintiff would thereby be ousted of some
right or liberty which the law allows ; Cro.'

Bliz. 99, 418; Bacon, Abr. Picas (H 4).

In Criminal Practice. To put off or delay

the trial of an indictment till a succeeding
term. More properly, to deny or take issue'

upon an indictment. 4 Bla. Comi 351.

A toll exacted for passing through a town
or lordship. Baldwin's Britton 63.

TRAVERSE JURY. See Jtjbt. .

TREASON. This word imports a betray-

ing, treachery, or breach of allegiance. '4

Bla. Com. 75. In England, treason was di-

vided into high and petit treason. The lat-

ter, originally, was of several forms, which,

by 25 Edw. III. st. 5, c. 2, were reduced to

three : the killing by a wife, of her husband

;

by a servant, of his master ; of a prelate by
an ecclesiastic owing obedience to him.

These kinds of treason were abolished in

1828. In America they were unknown ; here

treason means high treason.

"Treason it has been said is not felony but
a grade of crime by itself." Johnson v. State,

29 N. J. L. 453, 464.

The constitution of the United States, art
3, s. 3, defines treason against the United
States to consist only in levying war against
them, br in adhering to their enemifes, giving
them aid and comfort. By the same article'

of the constitution, no person shall be con-
victed of treason unless on the testimony of
two witnesses to the same overt act, or on
confession in open court.

It is "the only crime defined by the con-

stitution. . . . The clause was borrowed
from an ancient English statute, enacted in

the year 1352. Previous to the passage of
that statute there was great uncertainty as
to what constituted treason. Numerous of-

fences were raised to its grade by arbitrary
construction of the law. The statute was
passed to remove this uncertainty and to re-

strain the power of the crown to oppress the
subject by constructions of this character.

It comprehends all treason under seven dis-

tinct branches. The framers of our consti-

tution selected one of these branches, and
declared that treason against the United
States should be restricted to the acts which
it designates." No other acts can be de-

clared to constitute the offence. Congress
can neither extend, nor restrict, nor define

the crime. Its power over the subject is lim-

ited to prescribing the punishment.' Field,

J., in U. S. V. Greathouse, 4 Sawy. 465, Fed.

Cas. No. 15,254. See James G. Carter, The
Law, etc., 107.

By the same article of the constitution, no
"attainder of treason shall work corruption

of bipod except during the life of the person
attainted." Every person owing allegiance

to the United States who levies war against

them, or adheres to their enemies giving

them aid and comfort within the United

States or elsewhere, is guilty of treason ; E.

S. § 5331. ,The penalty is death, or at the

discretion of the court, imprisonment at

hard labor for not less than five years and
a fine of not less than ten thousand dollars

;

and every person convicted of treason is ren-

dered incapable of holding any office undei'

the United States ; K. S. § 5332.

The term enemies, as used in the constitu-

tion, applies only to subjects of a foreigii

power in a state of. open hostility with. us.

To constitute a "levying of war" there must
be an assemblage of persons with force and
arms to overthrow the government ;or resist

the laws. All who aid in the furtherance

of the common object of levying war against

the United States, in however minute a de-

gree, or however remote from .the scene of

action, are guilty of treason ; U. S. v. Great-

house, 4 Sawy. 457, Fed. Cas. No. 15,25^.

Treason may be committed against a states;

Charge to Grand Jury—Treason, 1 Sto. 614,

Fed. Cas. No. 18,275; People i. Lynch, 11

Johns. (N. Y.) 54:9.
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The words ftreason, felony and breach' of

the peace" in section 6, art. 1, of the United
States constitution should he construed in

the same sense as they were commonly used
and understood in England as applied to the
parliamentary privilege, and as excluding
from the privilege all arrests and prosecu-

tions for criminal offences, and confining the

privilege alone to arrests in civil cases ; Wil-
liamson V. U. S., 207 U. S. 425, 28 Sup. Ct.

163, 52 L. Ed. 278.

Treason felony in England is a statutory
offense punishable with penal servitude for

life under an act of 1848, and relates to the

offense of deposing the king from the style,

honor or royal name of the imperial crown,

or declaring war against him to compel him
to change his measures or councils, or to put
any force upon parliament, etc. By the Act

of 1814, treason was punished by mutilation

after death; by the act of 1870, by hanging,

unless the king substitutes decapitation; 4
Steph. Com. 144.

Treason, or its French, equivalent, "Tra-
Msoti" (German, Kriegsverrath), as employ-
ed to indicate any acts on the part of the in-

habitants of an invaded territory which are

calculated to deceive the invader or to in-

form their own side of his forces or move-
ments. Holland, War on Land 49.

See Seuition.

TREASURE. A thing hidden or buried in

the earth which no one can prove as his

property, and which is discovered by chance.

La. Civ. C. art. 3423, par. 2.

TREASURE TROVE. Found treasure.

This name is given to such money or coin,

gold, silver, plate, or bullion, which, having

been hidden or concealed in the earth, or oth-

er .private place, so long that its owner is un-

known, has been discovered by accident.

Should the owner be found, it must be re-

stored to him ; and in case of not finding him,

the property, according to the English law,

.belongs to the Idng. By the civil law, when
the trea.-iure was found by the owner -of the

soil he was considered as entitled to it by
the doul.le title of owner and finder; when
found on another's property, one-half be-

longed to the owner of the estate and the

other to the finder; when found on public

property, it belonged one-half to the public

treasury and the other to the finder. Lecons

du Dr. Rom. §| 350-352. This includes not

only gold and silver, but whatever may con-

stitute riches : as vases, urns, statues, etc.

If the owner is knowii it is not technically

treasure trove; Livermore v. White, 74 Me.

.450, 43 A,m. Kep. 600. The crown is prima

fade entitled to treasure trove ; [1903] 2 Ch.

598; and there need not be an inqupst to in-

form the crown of its rights ; 41 W. R. 294.

Gold and silver articles hidden for safe

keeping, and forgotten or remaining undis-

covered by reason of the deatb Of the person

who hid them, are technically known as

treasure trove ; Kuybendall v. Fisher, 61

W. Va. 87, 56 S. E. 48, 8 L. E. A. (N. S.) 94,

11 Ann. Cas. 700 ; [1903] 2 Ch. 598. There is

some doubt in this country as to who is enti-

tled to the treasure trove. Dahielson v.

Roberts, 44 Or. 108, 74 Pac. 913, 65 L. R. A.

526, 102 ,Am. St. Rep. 627, holds that the

finder is entitled as against the owner of the

land on which the treasure Is found: but

a contrary case in the same volume of re-

ports gives it to the landowner ; Ferguson v.

Ray, 44 Or. 557, 77 Pac..600, 1 L. R. A. (N.

S.) 477, 102 Am. St. Rep. 648, 1 Ann. Cas. 1.

Another case holds that the owner of the

soil acquires no title as such; Weeks v.

Hackett, 104 Me. 264, 71 Atl. 858, 19 L? R. A.

(N. S.) 1201, 129 Am. St. Rep. 390, 15 Ann.

Cas. 1156. In the Roman law valuables hid

In the earth for safety were not treasure

trove, unless hid so long before that the

owner was not known; Hunter, Rom. Law
256. See Murray, Arch. Surv. of the United

Kingdom.

TREASURER. An officer intrusted with

the treasures or money either of a private

individual, a corporation, a company, or a
state. See Officeb; Suretyship.

TREASURER OF THE UNITED STATES.
An oHicef in the treasury department ap-

pointed by the president by and with the ad-

vice and coiisent of the senate. He is re-

quired to give bond, with' sufficient sul-etles,

approved by the secretary of the treasury and
the first comptroller, in the sum of $150^000.

His principal duties are—to receive and
keep the moneys of the United States, and
disburse the same upon warrants drawn by
the secretary of the treasury", countersigned

by either comptroller and recorded by the

register ; to take receipts for all moneys paid

by him; to render his account to the first

comptroller quarterly, or oftener if required,

and transmit a copy thereof, when settled,

to the secretary of the treasury; to lay be-

fore each house, on the third day of every

session of congress, fair and accurate copies

of all accounts by him from time to time

rendered to and settled with the first comp-
troller, and a true and perfect account of the

state of the treasury; to submit at all times,

to the secretary of the treasury and the

comptroller, or either of them, the inspection

of the moneys in his hands. R. S. §§ 301-

311.

TREASURER'S REMEMBRANCER. He
whose charge was to put the lord treasurer

and the rest of the judges of the exchequer
in remembrance of such things as were called

on and dealt in for the sovereign's behoof.

Whart.

TREASURY. The place where treasure is

kept; the office of a treasurer. The term is

more usually applied to the public than to a
private treasury. The word is. held not to be
understood in the sense of locality as de-
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scriptive of a particular bullding,"but when-
ever and wherever moneys are in the official

custody of the treasurer or subject to his di-

rection they are to be considered as in the
state treasury. People v. McKinney, 10 Mich.
86.

TREASURY CHEST FUND. A fund in

England originating in the unusual balances

of certain grants of public money, and which
is used for the purpose of banking and loan

companies by the commissioners of the treas-

ury. Whart.

TREASURY, FIRST LORD OF. A high
office of state in Great Britain, usually held

by the Prime Minister.

TREASURY NOTES. The treasury notes

of the United States payable to holder or to

bearer at a definite future time are negotia-

ble commercial paper, and their transfera-

bility is subject to the commercial law of

other paper of that character. Where such

a paper is overdue a purchaser takes subject

,to the rights of antecedent holders to the

.same extent as in other paper bought after

its piaturity; Vermilye v. Express Co., 21
Wall. (U. S.) 138, 22 L. Ed. 609. See Legal
Tender.

TREATY. A compact made between two
or more independent nations with a view to

the public welfare. (Quoted in Altman &
Co. V. U. S., 224 U. S. 583, 32 Sup. Ct 593, 56

L. Ed. 894.) Treaties are for a perpetuity,

or for a limited time. Those matters which
are accomplished \)f a single act and are at

once perfected in their execution are called

agreements. Conventions, and pactions, but

the distinction in name is not always ob-

served.

Persohal treaties relate exclusively to the

persons of the contracting sovereigns, such

as family alliances, and treaties guarantee-

ing the throne to a particular sovereign and
his family. As they' relate to the persons,

they expire of course on the death of the

sovereign or the extinction of his family.

With the advent of constitutional govern-

ment in Europe these treaties have lost their

importance.

Real treaties relate solely to the subject-

matters of the convention, independently of

the persons of the contracting parties, and
continue to bind the state, although there

may be changes in its constitution or in the

persons of its rulers. Boyd's Wheat. Int.

Law § 29'.

On the part of the United States, treaties

are made by the president, by and with the

advice and consent of the senate, provided

two-thirds of the senators present concur.

Const, artf 2, s. 2, n. 2.

No statp shall enter into any treaty, alli-

ance, or confederation ; Cons,t. art. 1, s. 10,

ii. 1; nor shall any state, without the con-

sent of congress, enter into any agreement

or compact with another, state or with a
foreign power; id. art. 1, sec. 10, n. 2.

A treaty is declared to be the supreme
law of the land, and is, therefore, obligatory

on courts, whenever it operates of itself

without the aid of a legislative provision

;

U. S. V. Peggy, 1 era. (U. S.) 103, 2 L. Ed.

49; Whitney v. Robertson, 124 U. S. 190, 8
Sup. Ct. 456, 31 L. Ed. 386 ; U. S. v. Eausch-
er, 119 U. S. 407, 7 Sup. Ot. 234, 30 L. Ed.
425 ; Maiorano v. R. Co., 213 U. S. 1268, 29 Sup.

Ct. 424, 53 L. Ed. 792; but when the terms of

the stipulation import a contract, and either

Of the parties engages to perform a particu-

lar act, the treaty addresses itself to the
political, not to the judicial, department, and
the legislature must execute the contract be-

fore it can become a rule of the court; Fos-

ter V. Neilson, 2 Pet. (U. S.) 314, 7 L. Ed.

415. A treaty is a law of the land whenever
its provisions prescribe a rule by which the

rights of the private citizen or subject may .

be determined; In re Cooper, 143 U, S. 472,

12 Sup. Ct 453, 36 L. Ed. 232. So an award
by arbitrators under a treaty between the

United States and another nation/ by which
the contracting nations agree that the de-

cision of the tribunal of arbitration shall be
a final settlement of all questions submitted,

becomes the supreme law of the land and is

as binding on the courts as an act of con-

gress; Whitelaw v. U. S., 75 Fed. 513, 21 0.

C. A. 434, reversing 'The La Ninfa, 49 Fed.

575.

It need hardly be said that a treaty can-

not change the constitution or be held valid

if it be in violation of that Instrument. A
treaty may supersede a prior act of congress,

and an .act of congress may supersede a pri-

or treaty; and this is true both of treaties

with Indians and foreign nations; Cherokee

Tobacco, 11 Wall. (U. S.) 620, 20 L. Ed. 227;

U. S. V. Old Settlers, 148 U. S. 427, 13 Sup.

Ct. 650, 37 L. Ed. 509 ; Pong Yue Ting v. U.

S., 149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed.

905. /

A treaty is of like obligation as an act of

legislation ; both are the supreme law of the

land, "and no supreme efficacy is given to the

one over the other; Whitney v. Robertson,

124 U. S. 190, 8 Sup. Ct. 456, 31 L. Ed. 386.

As between a statute and a treaty, if the

two are found to conflict, the one last in time

must control ; Ribas y Hijo v. U. S., 194 U.

S. 315, 24 Sup. Ct. 727, 48 L. Ed. 994; San-

chez V. U. S., 216 U.S. 167, 30 Sup. Ct. 361,

54 L. Ed. 432 ; as far as this country is con-

cerned; U. S. V. Lee Yen Tai, 185 U. S. 221,

22 Sup. Ct. 629, 46 L. Ed. 878.

When a treaty is inconsistent with a subse-

quent act of congress, the latter will prevail

;

the constitution does not declare that the

law established by a treaty shall never Be al-

tered or repealed by congress; and whUe
good faith may cause congress to refrain

from making any change iii such law, if it

does so its enactment becomes the law. No
person acquires any vestied right to the con-

tinued' operation of a treaty. Although! th'e
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other party to the treaty may have ground

of complaint, still every one is bound to obey

the latest law passed ; Rainey v. U. S., 232

TJ. S. 310, 34 Sup. Ct; 429, 58 L. Ed. .

A collector of customs cannot refuse to fol-

low the directions of a statute because It is

in conflict with a prior treaty; Bartram v.

Robertson, 122 U. S. 116, 7 Sup. Ct 1115, 30

L. Ed. 1118. A treaty is a part of the law

of every state; Cherokee Tobacco, 11 Wall.

(U. S.) 616, 20 L. Ed. 227 ; Hauenstein v. Lyn-

ham, 100 U. S. 483, 25 U Ed. 628. A treaty

may remove the disability of aliens under

state laws to inherit lands ; Bahuaud v. Bize,

105 Fed. 485 ; Geofroy v. Riggs, 133 U. S. 258,

10 Sup. Ct. 295, 33 L. Ed. 642; Opel v.

Shoup, 100 la. 407, 69 N. W. 560, 37 L. R. A.

583; Succession of Rixner, 48 La. Ann. 552,

19 South. 597, 32 L. R. A. 177, with fuU note.

A treaty binds the courts as fully as an act

of congress; U. S. v. Peggy, 1 Cra. (U. S.)

103, 2 L. Ed. 49 ; but it cannot deprive a
citizen, of a constitutional right ; The Neck,

138 Fed. 144. See also. Burr, The Treaty-

Making Power of the United States and the

Methods of Its Enforcement as Affecting the

Police Power of the States.

The question whether the United States

is justified In disregarding Its engagements

with another nation is not one for the de-

termination of the courts; The Chinese

Exclusion Case, 130 U. S. 581, 9 Sup. Ct.

623, 32 L. Ed. 1068.

Treaties should be liberally construed, so'

as to carry out the apparent intention of the

parties to secure equality and reciprocity

between them; Geofroy v. Riggs, 133 U. S.

258, 10 Sup. Ct. 295, 33 L. Ed. 642. Where
concessions are made, the treaty is to be con-

strued most favorably to the conceding na-

tion; U. S. V. De la Maza, Arredondo, 6

Pet. (U. S.) 691, 8 L. Ed. 547.

So far as a treaty can be made the subject

of judicial cognizance in the courts of this

country, It is subject to such acts as con-

gress may pass for its enforcement, modifica-

tion, or repeal ; Whitney v. Robertson, 124

U. S. 190, 8 Sup. Ct. 456, 31 L. Ed. 386 ; The
Chinese Exclusion Case, 130 U. S. 581, 9 Sup.

Ct. 623, 32 ti. Ed. 1068; Horner v. U.. S.,

143 U. S. 570, 12 Sup. Ct. 522, 36 L. Ed. 266.

Treaties are agreements between nations

of a general nature bearing upon political

or commercial questions, and are distin-

guished from conventions which are agree-

ments relating to minor or specific subjects,

such as consular cotiventions and postal

conventions. The right to negotiate treaties

is one of the tests of sovereignty. The king
is usually the treaty-making power in a
monarchy, subject to the advice of his min-

isters in constitutional governments, and In

a republic, the chief executive or some part

of the legislature. After treaties have been
negotiated and signed they must be ratified

by the proper authorities of each state.

BotJV.—208

Treaties usually provide for their own ter-

mination, but independently of that it has

been held that when a treaty becomes dan-

.gerous to the life or incompatible with the

independence of a state or a permanent ob-

stacle to the development of its constitution

or the rights of Its people, it can be abrogat-

ed, and also when the condition of affairs

which formed the basis of the treaty has

become so modified by time that its execu-

tion has become contrary to the nature of

things and the original intention of the par-

ties; Hooper v. U. S., 22 Ct. Cls. 408. See

Rebus Sic Stantibus. See also Hall, Int. L.

§ 116.

A treaty with a state is considered by the

United States as abrogated when such state

is conquered by or incorporated into another

state. But England has taken an opposite

position. War may affect existing treaties

in various ways, but only those binding upon

one or both belligerents; where they express-

ly provide for matters that relate only to a

condition of war, they are not affected. Such

was the Geneva Convention, 1864, as to the

treatment of the wounded. Similarly those

which create some permanent state affairs

by an act done once for all; e. g. the set-

tlements made by the Treaty of Vienna,

1815. So of a treaty ceding territory. But
treaties which regulate commercial and so-

cial relations between the belligerents are

at least suspended and possibly annulled by
a war between them. That which relates to

a continuous course of conduct, binding upon
one or more belligerents and one or more
third powers, will be continued, suspended,

or annulled, according to the provisions.

Risley, Law of War 85. But the practice

has been- so various and inconsistent that

there Is no basis for any general rule as to

the effect of war on treaties; id. All

treaties do. not becoite so extinguished;

where they stipulate for a permanent ar-

rangement of territorial and other national

rights, they are at most suspended during

war and revive at peace; Society for Propoga-

tion of Gospel v. New Haven, 8 Wheat. (U.

S.) 464, 5 L. Ed. 662.

On breach of a treaty by one party to it,

the other may declare a breach, or waive the

breach and let the treaty remain In force

;

1 0pp. Int L. § 547. Unless otherwise stip-

ulated the breach of any one article of a
treaty Is a violation of the whole; 1 Kent
175. Private rights may be sacrificed by
treaty, for the public safety, but the govern-

ment should compensate the individuals

whose rights are affected; 1 Kent 167; Ware
V. Hylton, 3 Dall. (U. S.) 199, 1 L. Ed.. 568.

"All treaties, as well those for the cessions

of territory as for other purposes, are bind-

ing .upon the contracting parties, unless

otherwise provided in them, from the day
they are signed. The ratification to them re-

lates back to the time of signing;" Davis v.
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Concordia Parish, 9 How. 280, 13 Xj. Ed.
138; meaning, of course, "treaties made by
plenipotentiaries having full powers to do
so and . . . afterwards ratified ;" id:

The exchange of ratifications is retroactive,

except where the treaty operates on indi-

vidual rights, as to which it is not "conclud-

ed" until the exchange of ratification ; Hav-
er V. Yaker, 9 Wall. (U. S.) 32, 19 L. Ed.

571.

When the senate amended the Hay-Paun-
cefote treaty before ratification, it was the

object of some criticism on the ground that

It had arrogated to itself a power foreign to

its constitutional rights. The treaty-making

power is defined in article 2, § 2, of the Con-

stitution as follows: "He [the president] shall

have the power, by and with the advice and
consent of the senate, to make treaties, pro-

vided two-thirds of the senators present con-

cur." It is contended that the power given

to the senate by this provision, like that

conferred upon It to concur in the appoint-

ment of federal officials, is one of veto pure-

ly, giving no right to amend. This position

has been characterized as untenable by
Senator Henry C. Lodge in an article on "The
Treaty-Making Powers of the Senate," pub-
lished January, 1902, in Scribner's Maga-
zine (Sen. Doc. 104, 57 Congr. 1 SeSs.),

where he cites in support of his view sixty-

eight treaties which have been amended by
the senate before ratification. Tbe senate's

right to amend has also been affirmed in an
unequivocal dictum in Haver v. Yaker, 9
Wall. (U. S.) 32. 35, 19 L. Ed. 571; 1 Bryce,

Amer. Commonwealth 104.

If the senate amends a treaty, it is then,

as amended, submitted to the other contract-

ing power, and if it be accepted as amended,
neither further action by the senate nor re-

signing is required; 5 Moore, Int. L. Dig.

201. Where a senate amendment to a treaty

with Cuba provided that It should not take

effect until approved by congress, such ap-

proval (with the consent of Cuba) fixed the

date when it should operate ; U. S. v. Refin-

ing Co., 202 U. S. 563, 26 Sup. Ct. 717, 50

L. Ed. 1149.

Whether it is within the treaty-making

power to provide by treaty for administra-

tion of property of foreigners dying within a
state, and to commit such administration

to consuls of the nation of the deceased,

was considered, but not decided, in Rocca v.

Thompson, 223 U. S. 317, 32 Sup. Ct. 207, 56

L. Ed. 453 (where the Argentine treaty un-

der consideration was held to provide only

for "intervention" in the administration of

intestate aliens, and to give no absolute right

to administer), the opinion citing In re Lo-

brasclano's Estate, 38 Misc. 415, 77 N. Y.

Supp. 1044, and Carpigiaui v. Hall, 172 Ala.

287, 55 South. 248, Ann. Cas. 1913D, 651, as
holding that it is within the treaty-making

power, and co»t/'a, Succession of Thompson,

9 La. Ann. 96 (but going off on another
point). See Intervenk

Treaties should be liberally construed, so

as to carry out the apparent intention of the
parties to secure equality and reciprocity be-

tween them; Geofroy v. Riggs, 133 U. S.

258, 10 Sup. Ct. 295, 33 L. Ed. 642. When
made with an Indian tribe its words are to

be construed as an Indian would understand
them ; Jones v. Meehan, 175 U. S. 1, 20 Sup.

Ct. 1, 44 L. Ed. 49. A liberal construction
Is to^be preferred; Hauenstein v. Lynham,
100 U. S. 483, 25 L. Ed. 628. A strict con-

struction was adopted in The Neck, 138

Fed. 144. A treaty is to be construed by the

same rules of decision as a statute; Maior-

j

ano V. R. Co., 216 Pa. 402, 65 Atl. 1077, 21
L. R. A. (N. S.) 271, 116 Am. St. Rep. 778.

While they are to' be liberally construed,

they are to be read in the light of conditions

existing when entered into, with a view to

effecting the objects of the parties ; Rocca
V. Thompson, 223 U. S. 317, 32 Sup. Ct. 207,

56 L. Ed. 453.

Where a treaty Is made in two languages

and each version is "original," neither ver-

sion controls the other; D. S. v. De La Maza
Arredondo, 6 Pet. (U. S.) 691, 8 L. Ed. 547.

In the treaty between the United States and
the kingdom of Tonga, two copies were sign-

ed as originals, one in English and the other

in Tongan, and as the American comuiission-

er did not understand the Tongan language,

wliile the Tongan commissioner understood

both languages, a provision was inserted that

in case of difference in meaning the English

version should control.

In B. Altman & Co. v. U. S., 224 U. S. 583,

32 Sup. Ct. 593, 56 L. Ed. 894, tbe question

was raised but not decided, as to whether

under the provisions of the constitution of

the United States an agreement is a treaty

unless made by the president and ratified

by two-thirds of the senate.

See Herstlet, Commercial Treaties; Mol-

loy's Coll. of U. S. Treaties to Include 1913

(by authority) ; Devlin, Treaty Power ; Pow-

er of Congress over Treaties, In 37 Am. L.

Rev. 3G3 ; Frank B. Kellogg's Address, Amer.

Bar Assoc, 1913 ; Charles H. Burr, Prize Es-

say, Amer. Philos. Soc. 1912, on the Treaty-

Making Power; 37 L. R. A. (N. S.) 549, note;

1 0pp. Int. L. §1 491-554 ; Precedence ; Signa-

toby; Executive Power.

TREATY OF PEACE. A treaty of peace

is an agreement or contract made by bellig-

erent i)owers, in which they agree to lay

down their arms, and by which they stipu-

late the conditions of peace and regulate the

manner in which it is to be restored and

supported. Vattel, b. 4, c. 2, § 9.

Peace may be restored between belliger-

ents by the cessation of hostilities; by the

submission of one belligerent to another ; and

by a treaty of peace between the belliger-

I

ents ; 3 PhUL Int L. 772 ; a formal declara-
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tlon -that war has ceased Is not necessary

;

id. The belligerents may agree that ter-

ritory and other property shall be restored
as they were before the war, that is, ac-
cording to the status quo ante helium;
or that they shall remain as they were at
the end of the war, which is expressed by
the formula, uti possidetis (q. v.).

Overtures of peace may be made by either

belligerent; or by a neutral: or by a state

acting as a passive ally of either belligerent

;

or a neutral power may act as a mediator
or interpose its good offices ; 3 Phill. Int. L.
775.

Peace renders unlawful every act of force

or violence between the states, and a cap-

ture, though made by a person ignorant of

the completion, must be restored; 3 Phill.

Int L. 777; territory occupied after the

treaty of peace must be evacuated, prisoners

must be liberated, and contributions imposed
must be repaid ; 2 0pp. § 272. Where a pe-

riod has been fixed by the treaty of peace
for the cessation of hostilities, there is a
difference of opinion as to whether a cap-

ture made before that period, but with
knowledge of the peace, ,Is lawful; that it

Is, see 1 Kent *172; 3 Phill. Int L. 779.

Where a capture was made before the pe-

riod fixed for a cessation of hostilities, and
in ignorance of the peace, and after the
period, but in Ignorance of the peace, there

was a recapture, the recapture was held un-

lawful ; the intervention of peace barred the

title of the owner ; 1 Kent 173 ; 6 C. Rob. 138.

TREBLE COSTS. In England, the taxed
costs and three-fourths of the same added
thereto. It is computed by adding one-half

for double costs, and in addition one-half

of one-half for treble costs. 1 Chitty, Pr. 27.

In American Law. In Pennsylvania the

party is allowed three times the usual costs,

with the exception that the fees of the offi-

cers are not to be trebled when they are not

regularly or usually payable by the defend-

ant; Shoemaker V. Nesbit, 2 Bawle (Pa.)

201.

TREBLE DAMAGES. See Measube of
Damaoes; Resibaint ob Tbade.

TREBUCKET. The name of an engine
of punishment, said to be synonymous with
tumbrel.

TREE. A woody plant, the branches of

which spring from, and are supported upon,
a trunk or body. It may be young or old,

smaU or great. Clay v. Tel. Co., 70 Miss.

411, 11 South. 658.

Trees are part of the real estate while

growing and beifore they are severed from
the freehold; but as soon as they are cut

down they are personal property. Some
trees are timber trees, while others do not

bear that denomination. See Timber.

Trees belong, to the owner of the land

where they grow. When the roots grow into

the adjoining land, the owner of such land

may lawfully claim a right to hold the tree

in common with the owner of the land where
it was planted ; but if the branches only

overshadow the adjoining land, and the roots

do not enter It, the tree wholly belongs to

the owner of the estate where the roots

grow; 1 Ld. Raym. 737. See Rehoboth &
Seekonk v. Hunt, 1 Pick. (Mass.) 224; Put-

ney V. Day, 6 N. H. 430, 25 Am. Dec. 470.

When the tree grows directly on the bound-
ary-line, so that the line passes through It,

it is the property of both owners, whether it

be marked as a boundary or not ; Musch v.

Burkhart, 83 la. 301, 48 N. W. 1025, 12 L. R.

A. 484, 32 Am. St Rep. 305 ; Relyea v. Beav-
er, 34 Barb. (N. Y.) 547 ; Skinner v. Wilder,

38 Vf 115, 88 Am. Dec. 645. As to sales of

standing timber, see Timbeb; Sale.

The owner of trees in a highway Is held, in

Hazlehurst v. Mayes, 84 Miss. 7, 36 South. 33,

64 L. R. A. 805, to have no right of action for

the necessary trimming of them for the in-

stallation of an electric-lighting system for

the municipality ; contra, Moore v. Light Co.,

163 N. C. 300, 79 S. E. 596 ; Norman M. & G.
Co. V. Bethurem (Okl.) 139 Pac. 830. An
abutting owner has an equitable interest in

a tree grown by him on the street, the fee of
which is in- the city, and may sue for an in-

jury thereto ; id. ; he has a property in shade
trees on the sidewalk, subject to the city's

right ; Moore v. Light Co., 163 N. C. 300, 79
S. E. 596.

A street commissioner may remove trees

standing within the limits of a street, if rea-

sonably necessary to the proper construction

of the sidewalk which the city council has
directed him to build ; Wilson v. Simmons, 89
Me. 242, 36 Atl. 380.

Where the branches of a tree growing, up-
on the land of one person overhang that of
his neighbor, one may, without notice, cut off

so much of a tree as overhangs his land, if

he can do so without going upon the land
of the owner, and such owner cannot acquire,'

either by prescription or the statute of limi-

tations, the right to overhang his neighbor's

land; [1895] App. Cas. 1, affirming [1894] 3
Ch. 1 ; and where a tree stands on the divid-

ing line between adjoining lots, either owner
may cut off branches or roots extending over
his own land ; Robinson v. Clapp, 65 Conn.
365, 32 Atl. 939, 29 L. R. A. 582, distinguish-

ing Lyman v. Hale, 11 Conn. 177, 27 Am. Dec.

728 ; but it has been held that an injunction

will lie to restrain an adjoining owner of a
rural lot from destroying a tree growing on
the division line; Comfort v. Everhardt 35
W. N. C. Pa. 364. The owner of land on
which a partially decayed tree is permitted

to stand in such position that by falling it

would damage the house of another. Is liable

for damages caused by its falling after he
has been notified that it was dangerous ; Gib-

son V. Denton, 4 App. Div. 198, 38 N. Y. Supp.

554.
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TRESAILE, or TRESAYLE. The grand-
father's grandfather. 1 Bla. Com. 186.

TRESPASS. An unlawful act committed
with violence, actual or Implied, causing in-

jury to the person, property, or relative

rights of another.
Any unlawful act committed with vio-

lence, actual or implied, to the person, prop-

erty, or rights of another.
Any unauthorized entry upon the realty

of another to the damage thereof.

The wanton and unnecessary destruction of

the property of another in removing it where
there is a right to do so, as, for example, in

ab,ating a nuisance or putting out of the way
an obstruction of a highway, constitutes a

trespass; Beardslee v. French, 7 Conn. 125,

18 Am. Dec. 86. "Throughout the Middle

Ages, trespass is regarded as a crime ;" Malt-

land, 2 Sel. Essays Anglo Amer. Leg. Hist.

589.
In determining the nature ot the act, neither the

amount of violence or the intent with which it is

offered, nor the extent of the damage accomplished
or the purpose for which the act was committed, are

of any importance :; since a person who enters upon
the land of another without leave, to lead off his

own runaway horse, and who breaks a blade of

grass in so doing, commits a trespass ; Heermanoe
V. Vernoy, 6 Johns. (N. Y.) 5.

It is said that some damage must be 'Committed to

make an act a trespass. It is undoubtedly true that

damage is required to constitute a trespass for

which an action will lie; but, so far as the tort it-

self is concerned, it seems more than doubtful if

the mere commission of an act affecting another,

without legal authority, does not constitute trespass,

though until damage is done the law will not regard

it, Inasmuch as the law does not regard trifles. See

infra.

The distinction between the different classes of

trespass is of importance in determining the na-
ture of the remedy.

A trespass committed with force is said to

be done vi et amis; one committed by entry

upon the realty, by breaking the close.

In Practice. A form of action which lies

to recover damages for the Injury sustained

by the plaintiff, as the immediate consequence

of some wrong done forcibly to his person or

property, against the person committing the

same.
The action of trespass, properly so called,

is distinguished, from trespass on- the case,

which is an action, for injuries committed

without force, and Is usually termed simply

case (g. v.). In states where common law

forms of actions are still used, the distinction

between trespass and trespass on the case is

generally abolished by statute and a declara-

tion good for either is good for both. In

other states, either action is known merely as

an action of tort and in others as a civil ac-

tion.

• The action lies for injuries to the person

of the plaintiff, as, by assault and battery,

wounding, imprisonment, and the like ; Beech-

er V. Parmele, 9 Vt. 352, 31 Am. Dec. 638;

Andre v. Johnson, 6 Blackf. (Tnd.) 375.

It lies, also, for forcible injuries to the

person of another, whereby a direct iiljury

is done to the plaintiff in regard to his rights

as parent, master, etc.; Akerley v. Haines,
2 Caines (N. Y.) 292 ; Hornketh v. Barr, 8 S.

& R. (Pa.) 36, 11 Am. Dec. 568. It does not
lie for mere non-feasance, nor where the
matter affected was not tangible.

An action of trespass at common law will

lie in a state court by the owner of one vessel

against the owner of another for damages by
fire at a wharf; Chappell v. Bradshaw, 128
U. S. 132, 9 Sup. Ct. 40, 32 L. Ed. 369.

The action lies for injuries to personal
property, which may be committed by the
several acts of unlawfully striking, chasing
if alive, and carrying away to the damage
of the plaintiff, a personal chattel; 1 Wms.
Saund. 84 ; of which another is the owner and
in possession; Brainard v. Burton, 5 Vt. 97;
and for the removal or injury of inanimate
personal property; Robinson v. Mansfield, 13
Pick. (Mass.) 139; Betts v. Lee, 5 Johns. (N.

T.) 348, 4 Am. Dec. 368 ; of which another has
the possession, actual, or constructive ; Dan-
iels V. Pond, 21 Pick. (Mass.) 369, 32 Am. Dec.

269; Hoyt v. Gelston & Schenck, 13 Johns.

(N. Y.) 141 ; Dallam v. Fitler, 6 W. & S. (Pa.)

323; without the owner's assent. A naked
possession or right to immediate possession is

sufficient to support this action ; Carter v.

Simpson, 7 Johns. (N. Y.) 535 ; Hower v. Gee-

saman, 17 S. & R. (Pa.) 251; Whitney v.

Ladd, 10 Vt. 165.

An action lies for an unintentional act of

trespass, even if there is no malice ; Guille v.

Swan, 19 Johns. (N. T.) 381, 10 Am. Dec. 234

;

but a man who accidentally shoots another,

without negligence, is not liable in an action

of trespass ; [1891] 1 Q. B. 86. See Wilson v.

Live Stock Co., 153 U. S. 39, 14 Sup. Ct 768,

38 L. Ed. 627; Tbbspassee.
The action lies also for injuries to the real-

ty consequent upon entering without right

upon another man's land (breaking, his close).

The inclosure may be purely imaginary

;

Dougherty v. Stepp, 18 N. C. 371 ; but reach-

es to the sky and to the centre of the earth

;

Guille V. Swan, 19 Johns. (N. Y.) 381, 10 Am.
Dec. 234.

Where the rightful owner of land, entitled

to the immediate possession, attempts to re-

cover it, he is not liable in a civil action of

trespass for assault upon a trespasser,- if he

used no more force than was necessary for

the expulsion of the intruder ; Souter v. Cod-

man, 14 R. I. 119, 5f Am. Rep. 364; Low v.

Elwell, 121 Mass. 310, 23 Am. Rep. 272;

Bristor v. Burr, 120 N. Y. 427, 24 N. E. 937,

8 L. R. A. 710 ; Walker v. Chanslor, 153 Cal.

118, 94 Pac. 606, 17 L. R. A. (N. S.) 455, and

note, 126 Am. St Rep. 61. But in such case,

where the question of criminal liability is

raised, it is held that the owner has no right

to resort to force to regain his possession;

Com. V. Haley, 4 Allen (Mass.) 318; State v.

Bradbury, 67 Kan. 808, 74 Paft. 231 ; Terrell v.

State, 37 Tex. 442 ; Hickey v. U. S., 168 Fed.
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536, 93 C. C. A. 616, 22 U R. A. (N. S.) 728;
and the same rule was said to apply with re-

spect to recovering possession of real or per-

sonal property; Corey v. People, 45 Barb. (N.

Y.) 262. But as to the use of force by the
owner to recover possession of them, there is

not unanimity of decision. The right to use
such force as is reasonably necessary was up-
held in Hamilton v. Arnold, 116 Mich. 684,.

75 N. W. 133; Wright v. So. Exp. Co., 80
Fed. 85; Heminway v. Heminway, 58 Conn.

443, 19 Atl. 766; Hopkins v. Dickson, 59 N.

H. 235 ; at least short of wounding or the use
of a dangerous weapon; Com. v. Donahue,
148 Mass. 529, 20 N. E. 171, 12 Am. St. Rep.

591, 2 L. R. A. 623, and note. In that case the

transaction involved but a momentary part-

ing with the possession of money tendered on
condition that it was to be accepted as pay-
ment in full, and the other party having
taken the money and then repudiated the

condition, it was retaken by force, which
Holmes, J., said was justified "by ancient and
modem authority," citing among others two
cases in that court. The case of Churchill v.

Hulbert, infra, was entirely different, turn-

ing on the right to enter upon the freehold

of the other party under an irrevocable li-

cense and it can scarcely be considered as de-

ciding the precise point under consideration.

The same is true of Dniry v. Hervey,' m/ro,

which was a case of default on a conditional

sale, and it was held that possession of the

chattel could not be forcibly resumed.

Among the cases which deny the right to use

force are Churchill v. Hulbert, 110 Mass. 42,

14 Am. Rep. 578; Drury v. Hervey, 126

Mass. 519; Bliss v. Johnson, 73 N. Y. 529;

Monson v. Lewis, 123 Wis. 583, 101 N. W.
1094; Stanley v. Payne, 78 Vt. 235, 62 Atl.

495, 112 Am. St Rep. 911, 6 Ann. Cas. 501, 3
Ii. R. A. (N. S.) 251, and note citing cases on
both sides of the question.

In an action of trespass, or trespass on the

case, on land, the courts cannot try the title

to the land; Johnson v. Gravel Co., 86 Fed.

269, 30 C. O. A. 35. An action for trespass on
land is a local action and can be brought

only within the state in which the land lies

;

EUenwood v. Chair Co., 158 U. S. 105, 15 Sup.

Ct. 771, 39 L. Ed. 913.

An injunction will lie to restrain a tres-

pass when the injury is irreparable, or when
the trespass is a continuing one, as by cut-

ting trees on forest land ; King v. Stuart, 84
Fed. 546 ; Pom. Eq. Jur. 165, § 1357 ; or re-

peated trespasses upon a door yard for the
purpose of erecting and maintaining a fence
there; Miller v. Hoeschler, 121 Wis. 558, 99
N. W. 228, 7 L. R. A. (N. S.) 49, with note on
Injunctions to compel or prevent the erection,

maintenance or removal of fences or gates.

See Injunction.
The plaintifE must be in possession with

some title ; 5 East 485 ; Stuyvesant v. Tomp-
kins, 9 Johns. (N. Y.) 61 ; Bigelow v. Lehr, 4
Watts (Pa.) 377; Kempton v. Cook, 4 Pick.

) 305; Zell v. Ream, 31 Pa. 304; Ad-

kinson v. Simmons, 33 N. C. 417; though

mere title is sufficient where no one is in

possession; Buck v. Aiken, 1 Wend. (N. Y.)

466, 19 Am. Dec. 535 ; Goodrich v. Hathaway,
1 Vt. 485, 18 Am. Dec. 701 ; as in case of an
owner to the centre of a highway ; Avery v.

Maxwell, 4 N. H. 36 ; and mere possession is

sufficient against a wrongdoer; State v.

Blackwell, 9 Ala. 82 ; or a stranger ; Witt
V. R. Co., 38 Minn. 122, 35 N. W. 802; Bay-

Ington V. Squires, 71 Wis. 276, 37 N. W. 227

;

and the possession may be by an agent;

Davis V. Clancy, 3 McCord (S. C.) 422 ; but

not by a tenant; Lienow v. Ritchie, 8 Pick.

(Mass.) 235; other than a tenant at will;

Hlngham v. Sprague, 15 Pick. (Mass.) 102.

But a person holding lands under a contract

of sale without any possessory rights before

payment, cannot maintain an action ; Des
Jardins v. Boom Co., 95 Mich. 140, 54 N. W.
718.

An action will not lie unless some dam-
age is committed; but slight damage only

is required; Cortelyou v. Van Brundt, 2

Johns. (N. Y.) 357, 3 Am. Dec. 439; Bragg v.

Laraway, 65 Vt 673, 27 Atl. 492. Some
damage must have been done to sustain

the action ; Massey v. Trantham, 2 Bay (S.

C.) 421; though it may have been very slight:

as, breaking glass; Coolidge v. Williams,

4 Mass. 140; Jeffries v. Hargis, 50 Ark. 65,

6 S. W. 328; Little Pittsburg C. M. Co. v.

Min. Co., 11 Colo. 223, 17 Pac. 760, 7 Am.
St. Rep. 226.

But "with respect to damages as an essen-

tial the common law recognizes two kinds of

actions. In the first class there is a direct

invasion of another's person or property
without permission, which is actionable per
se. Or which gives rise to a presumption of

at least some damage, without proof of any
actual damage. Unpermitted contact with
the person constitutes assault and battery.

Unpermitted invasion of premises constitutes

a trespass quare clausum fregit. In the sec-

ond class, actions on the case, in which the

damages are indirect and consequential,

there can be no recovery, unless the plaintiff

shows, as an essential part of his case, thai
damages, pecuniary in kind, proximate In s^
quence and substantial in'iextent have re-

sulted"; Whittaker v. Stangvlck, 100 Minn.
386, 111 N. W. 295, 10 L. R. A. (N. S.) 921,

117 Am. Rep. 703, 10 Ann. Cas. 528; and
see Trespass Quabe Clausum Pbegit.

The action will not lie where the defend-
ant has a justification sufficient to excuse
the act committed, though he acted without
authority from the owner or the person af-

fected; 8 Law Rep. 77. See Justitication
;

Tbespasseb.

Necessarily exceptions have from time to

time been recognized to the rule that any
entry upon the land of another without his
consent is a trespass. An entry may be
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Justified in the course of legalproceedlngs as

where an officer Is required to make a levy

under an execution ; Haggerty y. Wilber, 16
Johns. (N. T.) 287, 8 Am. JDec. 321; an execu-

tion; Bell y. Douglass, 1 Terg. (Tenn.) 397;

Fullerton v. Mack, 2 Aikens (Vt.) 415 ; or

an arrest; State v. Oliver, 2 Houst. (Del.).

585; Com. v. Reynolds, 120 Mass. 190, 21

Am. Rep. 510; State v. Smith, 1 N. H. 346.

Indeed with respect to the right to enter up-

on land the pubUc necessity and convenience

is a justification as in so many other cases,

as, for example, where the destruction of

property in time of war is required for the

public defence; U. S. v. R. Co., 120 U. S.

227, 7 Sup. Ct. 490, 30 L. Ed. 634 ; Respublica

V. Sparhawk, 1 Dall. (U. S.) 357, 1 L. Ed.

174; Salt Peter Case, 12 Rep. 12; or safety,

as to prevent a general conflagration ; Metal-

lic C. C. Co. V. E. Co.,. 100 Mass. 277, 12 Am.
Rep. 689; Surocco v. Geary, 3 Cal. 69, 58

Am. Dec, 385 ; or the spread of a contagious

disease; Seavey v. Preble, 64 Me. 120.

In many cases there is held to be an Im-

plied license as from habitual use of a foot

path without objection; DriscoU v. Cement
Co., 37 N. Y. 637, 97 Am. Dec. 761 ; or space

under a sidewalk; West Chicago Masonic
Ass'n V. Cohn, 192 111. 210, 61 N. E. 439, 55

L. R. A. 235, 85 Am. St. Rep. 327, reversing

94 111. App. 333. A private owner may enter

without force seeking the recovery of land;

Fort Dearborn Lodge v. Klein, 115 111. 177,

3 N. E. 272, 56 Am. Rep; 133; or of personal

property ; Madden v. Brown, 8 App. Div. 454,

40 N. Y. Supp. 714; Cleveland, C. C. & St. L.

R. Co. V. Moline Plow Co., 13 Ind. App. 225,

41 N. E. 480; or to abate a nuisance; Lan-

caster Turnpike Co, v. Rogers, 2 Pa. 114, 44

Am. Dee. 179; Amoskeag Mfg. Co. v. Good-
ale, 46 X. H. 53. In some cases accident may
excuse trespass but it must be unintentional,

unavoidable and without fault on the part of

the trespasser; Jennings v. Fundebnrg, 4 Mc-
Cord (S. C.) 161 ; and mere mistake is not

a justification; Hobart v. Hagget, 12 Me.

67, 28 Am. Dec. 159. So also an entry which
would ordinarily be a trespass is sometimes

justified on the ground of necessity as where
the highway is impassable and one travel-

ling over it must go upon private property

around the obstruction; Morey v. Fitzger-

ald, 56 Vt 487, 48 Am. Rep. 811; Campbell
V. Race, 7 Cush. (Mass.) 40S, 54 Am. Dec.

728 ; though he must go upon it near the

highway and use as little as possible; White
V. Wiley, 59 Hun, 618, 13 N. Y. Supp. 205;

other cases which have been recognized as

sufticient to prevent an entry from being a

trespass are, saving goods of the owner or

of a third person from destruction by water

or fire; Proctor v. Adams, 113 Mass. 376,

18 Am. Rep. 500; 20 Vin. Abr. Trespass (H.

a. 4), pi. 24; ihid (K. a.) pi. 3; (though this

was a case of trespass to personal property);

the preservation pf life; Mouses' Case, 12

Rep. 63 ; see Respublica v. Sparhav?*, »itpra

;

crossing another's land when in flight for

safety from an attack; 6 Bacon, Abr. Tres-
pass, 674; or mooring to a dock for safety
in a storm ; Ploof v. Putnam, 81 Vt. 471,,

71 Atl. 188, 20 L. R. A. (N. S.) 132, 130 Am,
St. Rep. 1072, 15 Ann. Cas. 1151; and such
necessity was held suflicient to justify a
violation of the embargo act ; The Brig Wil-
liam Gray, 1 Paine, 16, Fed. Cas. No. 17,694^

But where a right of entry is claimed by
reason of necessity, it must be some such
overruling one as indicated by those enumer-
ated, and it must arise without fault in the
trespasser; 6 Bacon, Abr. Trespass, 674;
Anon.,, Y. B. 6 Ed. IV, 7 pi. 18. Such ex-

cuses are not sufficient as family afCection

or charity; Neilson v. Brown, 13 R. I. 651,

43 Am. Rep. 58 : Parlet v. Bowman, 2 RoUe,
Abr. 567; or the pursuit of wild animals or
game; Glenn' v. Kays, 1 111. App. 479; Paul
V. Summerhayes, 4 Q. B. D. 9.

The declaration must contain a concise
statement of the injury complained of,

whether to the person, personal or real proi>-

erty, and it must allege that the injury was
committed vi et armis and contra pacem..

See CONTINUANDO.
'The plea of not guilty raises the general

issue, and under it the defendant may give

in evidence any facts which show that the

property was not in possession of the plaiQ-

tiff rightfully as against the defendant at

the time of the injury; or that the injury was
not committed by the defendant with force.

Other matters must, in general, be pleaded

specially. See Trespass Quabe Cladsum.
Matters in justification, as, authority by law

;

Burton v. Sweaney, 4 Mo. 1 ; defence of the

defendant's person or property, taking a dis-

tress on premises other than those demised,

etc.; 1 Chitty, PI. 439; custom to enter;

Waters v. Lilley, 4 Pick. (Mass.) 145, 16 Am.
Dec. 333; right of way; Stront v. Berry, 7

Mass. 385 ; etc., must be specially pleaded.

In trespass at common law the declaration

need not describe the close on which the tres-

pass was committed ; Meixsell v. Feezor, 43

111. App. 180.

Judgment is for the damages assessed by

the jury when for the plaintiff, and for costs

when for the defendant.

Where debt in trespass pays the judgment,

title passes as by analogy to sale ; WilUston,

Sales, sec. 4. See Justification.

As to the early history of trespass, see 2

Holdsw. Hist. E. L. 307, where it is called

the "Fertile, mother of actions." See 3

Harv. L. Rev. 177, by Maltland.

TRESPASS DE BONIS ASPORTATIS
(Lat. de ionis asportatis, for goods which

have been carried away).

A form of action brought by the owner of

goods to recover damages for unlawfully tak-

ing and carrying them away. Eicker v. Kel-

ly, 1 Greenl. (Me.) 117, 10 Am. Dec. 38. it is
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no answer to the action that the defendant
has returned the goods; 1 Bouvler, Inst. n.

36 (H). See Ames' Lect. on Leg. Hist. 56.

TRESPASS FOR MESNE PROFITS. A
form of aotlon supplemental to an action of

ejectment, brought against the tenant in pos-

session to recover the profits which he has
unlawfully received during the time of his

occupation. 3 Bla. Com. 205; 4 Burr. 1668.

See Mesne Profits.

TRESPASS ON THE CASE. The form of

action by which a person seeks to recover
damages caused by an injury unaccompanied
with force or which results indirectly from
the act of the defendant. It is more general-

ly called, simply, case. See Case.

TRESPASS QUARE CLAUSUM FREGIT
(Lat. quare clausum fregit, because he had
broken the close). The form of action which
lies to recover damages for injuries to the

realty consequent upon entry without right

upon the plaintifC's land.

Close means the interest a person has In

any piece of ground, whether enclosed or not;

when the plaintiff had not an interest In the

soil, but an interest in the profits only, tres-

pass may be maintained ; 2 Wheat Selw.

[1.340].

Mere possession Is sufficient to enable one
having it to maintain the action; Gault v.

Jenkins, 12 Wend. (N. T.) 488; Branson v.

Studabaker, 133 Ind. 147, 33 N. E. 98 ; Lang-
don v. Templeton, 61 Vt. 119, 17 Atl. 839 ; ex-

cept as against one claiming under the right-

ful owner; Harris v. GilUngham, 6 N. H. 9,

23 Am. Dec. 701; Webb v. Sturtevant, 2

Scam. (111.) 181 ; Richardson v. Murrill, 7

Mo. 3.33 ; Marks v. Sullivan, 8 Utah, 406, 32

Pac. 668, 20 L. R. A. 590; and no one but the

tenant can have the action ; Holmes v. Seely.

19 ^yend. (X. Y.) 507 ; except in case of ten-

ancies at will or by a less secure holding;

Woodruff V. Halsey, 8 Pick. (Mass.) 333, 19

Am. Dec 329. It cannot be maintained if de-

fendant was in possession of the locus in quo
at the time of the alleged trespass, and for

some years before ; Collins v. Beatty, 148 Pa.

65, 23 Atl. 982. See Close.

The action lies where an animal of the de-

fendant breaks the plaintiff's close^ to his in-

jui-y; Dolph v. Ferris, 7 W. & S. (Pa.) 367,

42 Am. Dec. 246.

"In trespass quare clausum fregit, It Is

immaterial whether the quantum of barm
suffered be great, little, or unappreciable ;"

Whittalcer v. Stangvick, 100 Minn. 386, 111

N. W. 295, 10 L. R. A. (N. S.) 921, 117 Am. St.

Rep. 703, 10 Ann. Cas. 528; where it was
held that shooting guns over another's land

was a wrong which, being planned to be re^

peated or continuous, would be prevented by

injunction. As to damages as an essential in

trespass. See Tbespass.

TRESPASS TO TRY TITLE. The name
of the action used in South Carolina for the

recovery of the possession of real property

and damages for any trespass committed up-

on the same by the defendant

TRESPASS VI ET ARMIS (Lat with force

and arms). The form of action which lies to

recover damages for an injury which is the

Immediate consequence of a forcible wrongful

act done to the person or personal property;

Caldwell v. Julian, 2 Mill, Const (S. C.) 294.

It is distinguished from case in this, that

the injury In case Is the Indirect result of

the act done. See Case.

TRESPASSER. One who does an unlawful

act or a lawful act in an unlawful manner,

to the injury of the person or property of an-

other. Any act which is Injurious to the

property of another renders the doer a tres-

passer, unless he has authority to do it from
the owner or custodian ; Bradley v. Davis, 14

Me. 44, 30 Am. Dec. 729 ; or by law ; Lud-
dlngton V. Peck, 2 Conn. 700; Warner v.

Shed, 10 Johns. (N. T.) 138; and In* this lat-

ter case any defect In his authority, as, want
of jurisdiction by the court ; Allen v. Gray,

11 Conn. 95; Adklns v. Brewer, 3 Cow. (N.

Y.) 206, 15 Am. Dec. 264 ; defective or void '

proceedings ; Baldwin v. Whlttier, 16 Me. 33

;

Allen V. Greenlee, 12 N. C. 370; misapplica-

tion of process ; Wickliffe v. Sanders, 6 T. B.

Monr. (Ky.) 296 ; renders him liable as a tres-

passer.

So, too, the commission of a legal act in

an illegal manner, as, the execution of legal

process illegally; Case v. Shepherd, 2 Johns.

Cas. (N. Y.) 27 ; abuse of legal process

;

Ragsdale v. Bowles, 16 Ala. 62 ; exceeding

the authority conferred by the owner; Ab-
bott V. Wood, 13 Me. 115 ; or by law ; Oy-
stead V. Shed, 13 Mass. 520, 7 Am. Dec. 172;

Kuhn V. North, 10 S. & R. (Pa.) 399 ; renders

a man a trespasser. A ministerial officer,

where it' is his duty to act, cannot be made
a trespasser; Harding v. Woodcock, 137 U.

S. 43, 11 Sup. Ct 6, 34 L. Ed. 580 ; and acting

in obedience to process regular on Its face,

and Issued by a tribunal having jurisdiction

and power to issue the process, is not liable

for its regular enforcement, although er-

rors may have been committed by the tri-

bunal which Issued it ; Stutsman Co. v. Wal-
lace, 142 U. S. 293, 12 Sup. Ct 227, 35 L. Ed.

1018. See False iMrRisoNMENT.
In all these cases where a man begins an

act which is legal by reason of some au-
thority given him, and then becomes a tres-

passer by subsequent acts, he is held to be a
trespasser ab initio (from the beginning),

q. V.

A person may be a trespasser by order-

ing such an act done as makes the doer a
trespasser ; Blake v. Jerome, 14 Johns. (N.

Y.) 406; or by subsequently assenting. In

some cases; Floyd v. Browne, 1 Rawle (Pa.)

121, 18 Am. Dec. 602; or assisting, though
not present; Prince v. Flynn, 2 Litt (Ky.)

240.
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It seems that a verdict for the plaintiff
In guare clausuTn fregit does not operate as
an estoppel in a subsequent action of eject-

ment; Stevens v. Hughes, 31 Pa. 381.

TRESPASSER AB INITIO. A term ap-
plied to denote that one who has commenced
a lawful act in a proper manner, has per-

formed some unlawful act, or some lawful act
in an unlawful manner, so connected with the

previous act that he is to be regarded as hav-
ing acted unlawfully from the beginning.

See 6 Carpenters' Case, 8 Go. 146; s. c. 1

Sm. L. e. *216 ; Webb's Poll. Torts. See Ab
Initio; Ames' Lect. on Leg. Hist. 56.

TRIAL. In Practice. The examination be-

fore a competent tribunal, according to the

laws of the land, of the facts put in issue

in a cause, for the purpose of determining
such issue. U. S. v. Curtis, 4 Mas. 232, Fed.

Cas. No. 14,905.

The examination of the matter of fact in

issue in a cause. The decision of the issue

of fact ; Steph. PI. 77; Deane v. Bridge Co.,

22 Or. 167, 29 Pac. 440, 15 L. R. A. 614.

The final examination and decision of mat-
ter of law as well as facts for which every

antecedent step is a preparation; Carpenter

V. Winn, 221 U. S. 533, 31 Sup. Ct. 683, 55 L.

Ed. 842.

"Trial," as usedjn the acts of congress of July
27, 186^, and March 2, 1367, appropriately designates
a .trial by the jury of an issue which will determine
the tacts In an action at law ; and "final hearing,"
in contradistinction to hearings upon interlocutory

matters, the hearing of a cause upon its merits by
a judge sitting in equity ; Galpih v. Critchlow, ui
Mass. 343, 17 Am. Bep. 176; Home L. Ins. Co. T.

Dunn, 19 Wall. (U. S.) 214, 22 L. Ed. 68.

Undoubtedly the word "trial" in the com-
mon law meant the examination and deter-

mination of the case upon the facts, and
the word was usually applied to a trial by
jury; "hearing" was used with respect to

cases in equity. The word "trial" is now
used not only colloquially but by courts, with

a more comprehensive signification, and it

has been defined to be "the examination be-

fore a competent tribunal, according to the

law of the land, of the facts or law put in

issue in a cause for the purpose of deter-

mining such issue" ; Finn v. Spagnoli, 67 Cal.

330, 7 Pac. 746; In re Chauncey, 32 Hun
(N. Y.) 429, 431; Second N. Bk. of Grand
Porks V. Bank, 8 N. D. 50, 76 N. W. 504;
including all the steps in the case from the

submission to the jury to the rendering of the

judgment; Castellaw v. BJanchard, 106 Ga.

97, 31 S. B. 801 ; or before a judge who has
jurisdiction of it; BuUard y. Kuhl, 54 Wis.

544, 11 N. W. 801 (citing Jacob's Law Diet.

Tit. "Trial"). In many cases it is said to be

a judicial examination of the issues in a

case ; Tingley v. Dolby, 13 Neb. 371, 14 N. W.
146, 148 ; Miller v. King, 32 App. Div. 349,

52 N. X. Supp. 1041 ; or in an action ; Spen-

cer V. Thistle, .13 Neb. 227, 229, 13 N. W. 214;

Trustees of Swan Tp. v. McClannahan, 53

Ohio St. 403, 42 N. B. 34; or of the issues
between parties, whether of law or fact;
Vertrees' Adm'r v. Newport News & M. V.
R. Co., 95 Ky. 314, 25 S. W. 1 (and this is

the expression in many state codes and stat-
utes) ; and the "trial" is not concluded until
finally submitted to the court, referee or ju-
ry ; Mygatt v. Willcox, 35 How. Prac. (N. T.)

410; or until the decision is reduced to
writing and signed by the judge; Conholly
V. Ashworth, 98 Cal. 205, 33 Pad 60. The
word has been applied to the decision of
issues arising on demurrer; Alley v. Nott,
111 U. S. 472, 4 Sup. Ct. 495, 28 L. Ed. 491

;

Hume V. Woodrufe, 26 Or. 373, 38 Pac. 191;
Pratt V. Lincoln County, 61 Wis. 62, 20 N.
W. 726 ; Louisville, N. A. & C. R. Co. v. Reyn-
olds, 118 Ind. 170, 20 N. B. 711; to an in-

quest which was said to be by a trial of
issue of fact where the plaintiff alone intro-

duced testimony; Haines v. Davis, 6 How!
Pr. (N. Y.) 118; or a feigned issue out of
chancery as to the amount due on a land
contract; Parks v. Andrews, 56 Hun, 391,
10 N. Y. Supp. 344.

"Trial" has been held not to include a de-

cision on demurrer that the plea in abate-
ment was bad; Winet v. Berryhill, 55 la.

411, 7 N. W. 681 ; the taking of proof before
a master to dispose of a motion for an in-

junction pendente lite; Doughty v. W. Brad-
ley & C. Mfg. Co., 8 Blatchf. 107, 7 Fed. Cas.
No. 4,030; the hearing of a case on appeal
where the object is to correct errors of the
trial court; Eldridge v. Strenz, 39 N. Y.
Super. Ct. 295; the granting of an allow-
ance in a divorce case; Stewart v. Stewart,
28 Ind. App. 378, 62 N. E. 1023; a hearing
before a mayor for the removal of a city

oflScial; Avery v. Studley, 74 Conn. 272, 50
Atl. 752; a question of taxation of costs of
the marshal, before the United States su-

preme court, on a certificate of division;

Bank of U. S. v. Green, 6 Pet. (U. S.) 26, 8
L. EA. 307; or the presentation or deter-

mination of a motion for a new trial; Mc-
Dermott v. Hallecli, 65 Kan. 403, 69 Pac. 335.

The precisa meaning of the word "trial"

has become material in the construction of
statutes regulating appeal or error costs,

criminal procedure, voluntary non-suits, the
removal of causes and ofiScial fees. The
trial was held to be used, not in its limited

and restricted, but in its general, sense, in-

cluding all the steps of a criminal case from

its submission to the court or jury to the

rendering of the judgment; Hotsenpiller v.

State, 144 Ind. 9, 43 N. E. 234. In such a

statute it includes as well an Issue of law as

an issue of fact ; Redington v. Oornwell, W
Cal. 49, 27 Pac. 40; but pleading is not a

part of the trial ; it does not commence un-

til an issue of fact is joined, so that an error

in overruling a demurrer is not an error in

law occurring at the trial; Mechanics' Sav.

Bank v. Harding, 65 Kan. 655, 70 Pac. 655;

but it includes the impanelling of a jury;.
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Palmer v. State, 42 Ohio St. 596 ; and com-
mences at last immediately after they are
sworn ; Wagner v. State, 42 Ohio St. 537.

Within statutes authorizing extra allow-

ances, there is no trial where no issue is

joined on the pleadings; Randolph v. Foster,

3 E. D. Smith (N. Y.) 648; but there was a
trial where the plaintiff voluntarily submit-

ted to a non-suit alter evidence had been tak-
en on both sides and the summing up was be-

gun; Allaire v. Lee, 11 N. T. Super. Ct. 609.

In a criminal case the trial does not include
the arraignment and other preliminary pro-
ceedings before the jury is sworn; Com. v.

Soderquest, 183 Mass. 199, 66 N. E. 801;
Uyers V. State, 105 Ala. 31, 16 South. 716;
nor the holding to bail upon an examination

;

State V. Gerry, 68 N. H. 495, 38 AtL 278, 38
It. R. A. 228 ; it does not extend to the act

<)f pronouncing a sentence; Reed v. State,

147 Ind. 41, 46 N. E. 135.

Trial ty certificate is a mode of trial al-

lowed by the English law in those cases

where the evidence of the person certify-

ing is the only proper criterion of the point

in dispute.

Trial ty grand assize is a peculiar mode
of trial allowed in writs of right. See As-
size; Geand Assize.

Publicity. To insure fairness a trial must
be in public. Where an order was made to

admit to a trial, where the testimony was
known to be of a decidedly loathsome and
disgusting character, none except jury, coun-

sel, members of the bar, newspaper men and
one witness, it was held on appeal to infringe

the constitutional right to "a speedy and
public trial," and failure to protest at the

time would not constitute a waiver of it, which
could not be done by mere silence; State v.

Hensley, 75 Ohio St 255, 79 N. E. 462, 9 L.

R. A. (N. S.) 277, 116 Am. St. Rep. 734, 9
Ann. Gas. 108; People v. Murray, 89 Mich.

276, 50 N. W. 995, 14 L. R. A. 809, 28 Am.
St. Rep. 294; contra, State v. Callahan,

100 Minn. 63, 110 N. W. 342. The similar

provision in the federal constitution is con-

tained in the 6th amendment, which is one
of those held to apply only to the federal

government and not to judicial proceedings
in the state courts, and hence that require-

ment of a public trial Is held to affect only

the United States courts ; Spies v. Illinois,

123 U. S. "131, 166, 8 Sup. Ct. 22, 31 L. E<i.

80. The court may discriminate as to the

unlimited admission into the court room of

persons whose presence as a class, for any
reason will endanger the security of the ad-

ministration of justice, or prevent the polic-

ing of the court; U. S. v. Buck, Fed. Cas.

No. 14,680, 4 Phila. 161.

•In dealing with this question the courts

have ranged In at least three classes their

decisions authorizing exclusion: (1) Exclud-

ing all persons excepting jury, officers, de-

fendant and counsel ; Grimmett v. State, 22
Tex. App. 36, 2 S. W. 631, 58 Am. Rep. 630.

The trial court was justified in ordering the

court room cleared because part of the au-

dience laughed*and thereby embarrassed the

witness, a girl of fourteen, and the testimony

was of a vulgar or indecent character, or

where the county attorney requested that

ladies in attendance should leave the court

room as he was about to refer to evidence

unfit for them to hear ; State v. McCool, 34
Kan. 617, 9 Pac. 745; see note to State v.

Hensley, supra, 9 L. R. A. (N. S.) 277. (2)

In addition to the persons admitted in the first

class,- permission was given to the accused

to name any special friends he desired to

have present. As to sustaining this fexclu-

slon there is conflict In favor of it: People

V. Hall, 51 App. Dlv. 57, 64 N. Y. Supp. 433

;

but in People v. Yeager, 113 Mich. 228, 71 N.
W. 491, it was held that a statute was un-
constitutional in denying the right to a public

trial which authorized the presiding judge
to exclude persons from the court rbom
who were not necessarily In attendance,
where It appeared that evidence of licentious,

lascivious, degrading or Immoral acts or con-

duct would be given ; and in People v. Hart-
man, 103 Cal. 242, 37 Pac. 153, 42 Am. St
Rep. 108, an order excluding from the court
room all persons except those necessary in

attendance on account of the character of the
testimony was held error. But it has been
beld that a public trial, when that word is

used in the constitution, means not secret,

and the right Is not violated where all per-

sons were excluded except judge, jurors, wit-

nesses and persons connected with the case;
People V. Swafford, 65 Cal. 223, 3 Pac. 809.

That a public trial does not necessarily con-

template that every person shall be enabled

to gratify a morbid curiosity for indecent

detail by being permitted to listen to the re-

cital of disgusting facts, see Benedict v. Peo-
ple, 23 Colo. 126, 46 Pac. 637. (3) To ex-

clude a part of the audience, consisting of

children, court loungers, and the like. In
supporting this degree of exclusion there are

to be 'found only dicta in some cases, as in

State V. Hensley, supra, and two authorita-

tive text writers; Cooley, Prin. Const. Ii.

320; Wigm. Ev. § 1834.

See Open Coubt.
In Patterson v. Colorado, 205 U. S. 454,

27 Sup. Ct. 556, 558, 51 L. Ed. 879, 10 Ann.
Cas. 689, it was said by Mr. Justice Holmes

:

"The theory of our system is that the con-
clusions to be reached in a case will be In-

duced only by evidence and argument in open
court, and not by any outside influence,

whether of private talk or public print.

What is true with reference to a jury is true
also with reference to a court"
Presence of Accused. The rule that in a

criminal trial, certainly in case of felony,

the accused must be present during the entire

proceedings, was a fundamental principle of
the common law, repeated in constitutional

or statutory provisions, probably in nearly
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every state, and while the necessity for its

strict enforcement may be less urgent than
in former times, it is still .stringently - en-
forced; French v. State, 85 Wis. 400, 55 N.
W. 566, 21 L. R. A. 402, 39 Am. St. Rep. 855

;

Maurer v. People, 43 N. Y. 1.

A person indicted for a misdemeanor is

entitled to be present throughout the trial

and particularly to plead, at the arraignmeilt

;

Rose V. State, 20 Ohio 31 ; but if absent be-

cause he cannot be brought into court on
account of insanity, or his misbehavior inter-

feres with the trial, it may be conducted in

his absence; U. S. v. Davis, 6 Blatchf. 464,

Fed. Cas. No. 14,928 ; Rex v. Mary Browne, 70
J. P. 472, where the defendant was twice re-

moved from the court for misbehavior, and
Informed that if it was persisted in she
should be tried in her absence, and the proof
showed that she was capable of behaving
otherwise, a plea of not guilty was entered
and she was tried and convicted. Where the

defendant stands mute at his arraignment,
the common law proceeding was to empanel
the jury to determine whether he did so

through malice or the act of God ; in the

former case the judge might enter a plea

of not guilty ; Reg. v. Israel, 2 Cox C. C. 263.

See Deaf and Dumb ; Mute. On this author-

ity it has been contended that in the case

of Rex V. Mary Browne, supra, the pro-

cedure was wrong and the jury should have
been empaneled to determine her ability to

plead ; 20 Harv. L. R. 235.

In cases of felony, it has been held as a
general rule that the accused must be pres-

ent during the trial and when the verdict Is

rendered; 1 Bish. Cr. Pr. § 265; but that

in cases not capital he might waive the right

;

State V. Kelly, 97 N. C. 404, 2 S. E. 185, 2

Am. St. Rep. 299; contra, Prine v. Com., 18

Pa. 103 ; but where the prisoner was In-

dicted for murder and being out on bail left

the court room when the jury went out, in

his absence a verdict was returned of guilty

of manslaughter and the receiving of a ver-

dict in his absence was held reversible- error;

Sherrod v. gtate, 93 Miss. 774, 47 So. 554,

20 L. R. A. (N. S.) 509; but in other cases

of felony where the prisoner was out on bail,

it was held not error to receive the verdict,

It being his privilege to waive the right to be

present ; Stoddard v. State, 132 Wis. 520, 112

N. W. 453, 13 Ann. Cas. 1211 ; State v. Way-
mire, 52 Or. 281, 97 Pac. 46, 132 Am. St. Rep.

699, 21 L. R. A. (N. S.) 56, and note
collecting cases on the subject of waiver.

Among the reasons given against the right

to waive are that the prisoner should be
within the jurisdiction of the court when
the verdict is rendered ; Andrews v. State,

2 Sneed (Tenn.) 550; Sneed v. State, 5 Ark.

431, 41 Am. Dec. 102 ; Rex v. Ladsingham,
T. Raym. 193.

There is quite general recognition of the

right to waive being present during trials for

misdemeanors; U. S. v. Mayo, 1 Curt. 433,

Fed. Cas. No. 15,754; Warren v. State, 19
Ark. 214, 68 Am. Dec. 214; Sahllnger v. Peo-
ple, 102 111. 245; State v. Gorman, 113 Minn.
401, 129 N. W. 589, 32 L. R. A. (N.S.) 306;
the rule being purely for the prisoner's bene-
fit, there is no reason why he should not waive
it; Wilson v. State, 2 Ohio St. 319; but many
judges resist the relaxation of common law
rules as did Smith, C. J., in a dissenting opin-
ion In State v. Kelly, supra. The right of the
accused to be present when a verdict Is re-

turned may be waived, and a verdict may be
returned in his absence, if his absence is vol-
untary while he is at liberty on bond; State
V. Way, 76 Kan. 928, 93 Pac. 159, 14 L. R. A.
(N. S.) 603; Price v. State, 36 Miss. 531, 72
Am. Dec. 195; Lynch v. Com., 88 Pa. 189, 32
Am. Rep. 445. So the flight of the accused
during the trial or after submission of the
case to the jury is a waiver of the right to be
present; U. S. v. Loughery, 13 Blatchf. 267,
Fed. Cas. No. 15,631; State v. Kelly, supra;
but it was held otherwise In Summeralls v.
State, 37 Fla. 162, 20 South. 242, 53 Am. St.

Rep. 247; Andrews v. State, 2 Sneed (Tenn.)
550. The waiver of the prisoner's right to bfr

present cannot be made by counsel, either

expressly; Cook v. State, 60 Ala. 39, 31 Am.
Rep. 31;. State v. Jenkins, 84 N. C. 812, 37
Am. Rep. 643; or by failure to object; Rose
V. State, 20 Ohio 32; Percer v. State, 118
Tenn. 765, 103 S. W. 780; but an express
waiver by counsel was held sufficient in Caw-
thon V. State, 119 Ga. 395, 46 S. E. 897. And
see notes to Gore v. Arkansas, 5 L. R. A. 834;
Kansas v. Way, 14 L. R. A. (N. S.) 603.

Conduct of the Judge. Where the judge
leaves the court room without suspending pro-,

ceedings, a new trial is granted, it being a
deprivation of liberty without due process of

law; People V. Tupper, 122 Cal., 424, 55 Pac.

125, 68 Am. St. Rep. 44; O'Brien v. People,

17 Colo. 561, 31 Pac. 230; Hayes v. State, 58
Ga. 35; such absence is reversible error;

Smith V. Sherwood, 95 Wis. 558, 70 N. W. 682.

But where the judge obtains the consent of

the defendant's counsel to leave the court

room, or his absence cannot prejudice the In-

terest of the defendant, a new trial is not

necessarily granted; Pritchett v. State, 92

Ga. 65, 18 S. E. 536; Turbeville v. State, 56

Miss. 793; and so. It was held not error where
the judge was absent only for a brief time,

where the evidence demanded the verdict

rendered, and the absence was known to coun-

sel, and there was no request made to sus-

pend the trial nor any motion for mistrial on

his return ; Home v. Rogers, 110 Ga. 362,

35 S. E. 715, 49 L. R. A. 176 ; contra, Ellerbe v.

State, 75 Miss. 522, 22 South. 950, 41 L. R. A.

569.

Suggestions by the trial judge to the jury

that in default of agreement they be kept to

the end of the term, to save expense to the

county, are ground for reversal; North D. C.

R. Co. V. McCue (Tex.) 35 S. W. 1080. There
ought to be no communication between a
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judge and a jury after the latter have retired

unless in open court and if practicable, in the

presence of counsel ; Colorado C. C. M. Co. v.

Turck, 50 Fed. 888, 2 C. C. A. 67, 4 D. S. App.
290. See Pkesence; Judge; JuDiclAt. Poweb.
As to the Conduct or misconduct of jurors

in a trial, see Jury.
Qomment hy the Court on Testimony of De-

fendant. General instructions as to the credit

to be given to the testimony of the accused
are usually discouraged by the appellate

courts whether the effect of it Is to invoke the

giving of credit to the testimony; Bryant v.

State, 116 Ala. 446, 23 South. 40; U. S. v.

Borger, 19 Blatch. 249, 7 Fed. 193; or of in-

ducing lack of confidence in it; State v. Wyse,
32 S. C. 45, 10 S. E. 612; State v. Bartlett, 50
Or. 440, 93 Pac 243, 19 L. K. A. (N. S.) 802,

and note where the cases on instructions as

to the testimony of the accused person are

collected and classified, 126 Am. St. Rep. 751.

Remarks of Counsel. Ordinarily exception

does not lie to a remark of counsel, but to the

refusal upon proper request to charge the

jury with reference to it; Pressy v. R. I. Co.

(B. I.) 67 Atl. 447; and if no exception is tak-

en, and no motion made with reference to

such remarks, the objection will not be con-

sidered on appeal; Nelson v. Shelby etc. Co.,

96 Ala. 515, 11 South. 695, 38 Am. St. Rep.

116; State v. Ward, 61 Vt. 153, 17 Atl. 483;

State V. Watson, 63 Me. 128; and if the court

requires the objectionable remark to be with-

drawn, the error is usually held to be cured;

Dunlop V. U. S., 165 U. S. 486, 489, 17 Sup. Ct.

375, 41 Jj. Ed. 799. The abuse of the privi-

lege of counsel may be sufficiently objection-

able to warrant a reversal, though there was
no interference by court or opposing counsel;

Klink V. People, 16 Colo. 467, 27 Pac. 1062.

It has been held error that irrelevant mat-

ter was discussed by counsel without objec-

tion from his opponent; Willis v. McNeill, 57

Tex. 465; Prather v. McClelland (Tex.) 26

S. W. 657; the (iuty of correcting the error of

counsel in such cases Is said to rest with the

judge and not the opposing counsel; Berry

V. Georgia, 10 Ga. 511.

The latitude to be allowed to courts in de-

nouncing or rebuking counsel in a trial must

be regulated largely by discretion, with the

single limitation that it shall not prevent a

fair trial; Williams v. W. Bay City, 119

Mich. 395, 78 N. W. 328; Laporte v. Cook, 22

B. I. 554, 48 Atl. 798; and the appellate court

has no concern with the conduct or language

in the trial court except to ascertain whether

it constituted legal error; McDufC v. Detroit

Even. Jour. Co., 84 Mich. 1., 47 N. W. 671, 22

Am. St. Rep. 673 ; it will not interfere with

the discretion of the trial court unless that

has been abused to the prejudice of the com-

plaining party; Gulf C. & S. F. R. Co. v.

Curb, 66 Fed. 519, 13 C. C. A. 587, 27 U. S.

App. 663; but where an attorney was fined

for persisting in a style of questioning which

had been forbidden- by the court, it was held

not to afCeet the conviction of his client in a

capital case, and the attorney himself could

not complain of it; Grant v. State (Tex.) 148

S. W. 760, 42 L. B. A. (N. S.) 428, with note,

which contains an extensive list of remarks

to counsel by the court which have been held

to be or not to be prejudicial error.

Where, in an action for personal injuries,

the counsel for plaintiff invites the jury to

return a verdict for the defendant, if they

find that the plaintiff is only entitled to nomi-

nal damages, and such verdict is returned,

the plaintiff cannot complain that the evi-

dence did not support it; Langdon v. Clarke,

73 Neb. 516, 103 N. W. 62.

The English criminal evidence act of 1898

does not confer on a prisoner the right of

giving evidence on his own behalf before the

grand jury, nor does it deprive the court of

the right to comment on the failure of the

prisoner to give evidence at the trial; [1899]

1 Q. B. 77.

Where objectionable remarks are made by
counsel in the presence of the jury, a juror

may be withdrawn and the cause continued;

Benson v. R. Co., 228 Pa. 290, 77 Atl. 492;

and where irrelvant or improper remarks are

made before the jury by a witness a juror

should be withdrawn ; Surface v. Bentz, 228

t'a. 610, 77 Atl. 922, 21 Ann. Cas. 215, where
the court said that "it is quite as necessary

to protect a party against the improper re-

marks to a jury made by, a witness as
* * by counsel. The misconduct of a
bystander, in open court, during the progress

of a criminal trial, having heen suitably

dealt with by the judge, furnishes no ground
for the discharge of the jury, unless it is of

such a nature as to have necessarily influ-

enced the verdict; State v. Wimby, 119 La.

139, 43 South. 984, 12 L. R. A. (N. S.) 98, and
note, 121 Am. St. Rep. 507, 12 Ann; Cas. 643

;

Bowles V. Com., 103 Va. 816, 48 S. E. 527;

State V. Gartrell, 171 Mo. 489, 71 S. W. 1045.

Right of Jury to Hear Shorthand Notes.

In some cases it is held that the jury may
have the stenographer's notes of evidence

read to them as a matter of right; Roberts

V. R. Co., 104 Ga. 805, 30 S. E. 966 ; State v.

Perkins, 143 la. 55, 120 N. W. 62, 21 L. R. A.

(N. S.) 931, 20 Ann. Cas. 1217 ; contra, State

V. Manning, 75 Vt. 185, 54 Atl. 181; it is

within the discretion of the court; id; Peo-

ple V. Shuler, 136 Mich. 161, 98 N. W. 086.

Different Indictments in One Trial. A de-

fendant may be tried before the same jury

on different indictments charging separate

offences of a kindred nature ; Lucas v. State,

144 Ala. 63, 39 South. 821, 3 L. R. A. (N. S.)

412 ; State v. McNeill, 93 N. C. 552 ; but it

was held otherwise in McClellan v. State, 32

Ark. 609, and Com. v. Bickum, 153 Mass. 386,

26 N. E. 1003. In some cases such consolida-

tion is authorized by statute either of the

state; Chesnut v. People, 21 Colo. 512, 42

Pac. 656; though such statute is said to be

merely an embodiment of an established com-
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mon law rule ; Cummins v. People, 4 Colo.

App. 71, 34 Pae. 734; or of the United States

;

Logan V. U. S., 144 U. S. 263, 12 Sup. Ct. 617,

36 L. Ed. 429; WilUams v. V. S., 168 U. S.

382, 18 Sup. Ct. 92, 42 L. Ed. 509 ; this ap-

plies where two persons are jointly charged
in each indictment ; Turner v. U. S., 66 Fed.

280, 13 C. C. A. 436, 30 U. S. App. 90; but
,
this statute does not authorize the consolida-

tion of separate indictments against different

persons, though for a joint ofCense; U. S. v.

Durkee, Fed. Cas. No. 15,008 ; or indictments

against persons for the same crime committed
against the property of different persons at

diiferent times ; Mac Elroy v. U. S., 164 U.

S. 76, 17 Sup. Ct. 31, 41 L. Ed. 355.

Effect of Pleading Guilty on an Appeal.

Although the defendant pleads guilty to an
indictment which charged no criminal of-

fence, advantage may be taken of it upon
writ of error or appeal; Klawanski v. People,

218 111. 481, 75 N. E. 1028; Henderson v.

State, 60 Ind. 296, and other cases in which
the question whether the indictment was suf-

ficient was considered for the first time on
appeal ; O'Brien v. State, 63 Ind. 242 ; Hays
V. State, 77 Ind. 450; if the defect in the in-

dictment is fatal it may be raised on appeal

for the first time; Pattee v. State, 109 Ind.

545, 10 N. B. 421 ; Cancemi v. People, 18 N. T.

128; but if it Is formal, and may be cured by
amendment, it is otherwise; People v. Kelly,

99 Mich. 82, 57 N. W. 1090; King v. State, 3
Tex. App. 7 ; a failure to demur to an indict-

ment does not waive the objection ; People v.

Nelson, 58 Cal. 104.

Pregumptiun of Harm. There is a pre-

siunption of harm caused by errors in admit-

ting or excluding evidence in a jury trial, and
the judgment should be reversed unless ab-

sence of harm clearly appears by the record

;

Crawford v. U. S., 212 U. S. 183, 29 Sup. Ct.

260, 53 L. Ed. 465, 15 Ann. Cas. 392. Crime
committed in two districts may be tried

where it originated.

Where a conspiracy is charged as entered

into in one district, the court thereof has
jurisdiction of the offence, although the

overt acts were committed in another ju-

risdicUon; Hyde v. Shine, 199 U. S. 62,

25 Sup. Ct. 760, 50 L. Ed. 90, where the

court said: "We do not wish to be under-

stood as approving the practice of indicting

citizens of distant states in the courts of this

district, where an indictment wUl lie in the

state of the domidl of such person, unless in

exceptional cases, where the circumstances

seem to demand that this course shall be

taken." See Vende.
It is within the discretion of the trial court

to allow the introduction of evidence out of

the usual order, and in the absence of gross

abuse its exercise of this discretion is not re-

viewable; Goldsby v. U. S., 160 U. S. 70, 16

Sup. Ct. 216, 40 L. Ed. 343. It is also dis-

cretionary with the court to admit evidence

to prove a point after the testimony is clos-

ed ; Union P. p. Co. v. R. Co., 51 Fed. 309, 2
C. C. A. 174, 10 U. S. App. 98 ; and to refuse
to allow the examination of witnesses for the
purpose of elaborating previous testimony

;

Sutherland v. Round, 57 Fed. 467, 6 C. C. A.
428, 16 U. S. App. 30.

Where objection is made in a criminal
trial to comments on facts not In evidence
or exaggerated expressions of the prosecut-

ing officer, the court should interfere and
put a stop to them if they are likely to be
prejudicial to the accused ; Graves v. U. S.,

150 U. S. 118, 14 Sup. Ct 40, 37 L. Ed. 1021.

An objection of disorderly conduct of a
trial is. within the sound discretion of the
trial court; and it is only when such dis-

cretion has been abused to the prejudice
of the complaining party that the appellate

court will interfere ; Gulf, C. & S. F. Ry. Co.

V. Curb, 66 Fed. 519, 13 O. C. A. 587, 27 U. S.

App. 663.

Judges of courts of equity frequently de-

cide facts upon mere inspection. The most
familiar examples are those of cases where
the plaintiff prays an injunction on an allega-

tion of piracy or infringement of a patent or

copyright; 5 Ves. Ch. 709, and the cases

there cited.

Trial at nisi prius. Originally, a trial be-

fore a justice in eyre. Afterwards, by
Westm. 2, 13 Edw. I. c. 30, before a justice

of assize ; 3 Bla. Com. 353. See Nisi Pbius.

Trial by the record. This trial applies to

cases where an issue of nul tiel record is

joined in any action.

The trial by record is not only in use when
an issue of this kind happens to arise for-

decision, but it is the only legitimate mode
of trying such issue; and the parties can-

not put themselves upon the country ; Steph.

PI., And. ed. 171 ; 2 Bla. Com. 330.

Trial hy wager of battle. See Waqee ot
Battle.

Trial iy wager of law. See Oath Deci-

soet; Waqeb of Law.
Trial by witnesses is a speiiies of trial by

witnesses, or per testes, without thp inter-

vention of a jury. This is the only method
of trial known to the civil law.

In England, when a widow brings a writ

of dower and the tenant pleads that the

husband Is not dead, this, being looked upon
as a dilatory plea, Is In favor of the widow,

and, for greater expedition, allowed to be

tried by witnesses examined before the

judges; and so, says Finch, shall no other

case in our law ; Finch, Law 423. But Coke
mentions others : as, to try whether the ten-

ant in a real action was duly summoned ; or,

the validity of a challenge to a juror: so

that Finch's observation must be confined to

the trial of direct and not collateral issues.

Trial at bar. A species of trial now seldom

resorted to, and, as to civil causes, abolished

by the Judicature Act, 1875, was one held be-

fore all the judges of one of the supreme i

courts of Westminster, or before . a quorum
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representing the full court. The celebrated

case of Reg. v. Castro, otherwise Tlchborne
V. Orton, L. R. 9 Q. B. 350, was a trial at

bar ;. Brown, Dlot. See Postulation ; Open
CouET ; Public Trial ; Witness.
As to evidence taken at a former trial,

see Memoeandum.
See, for an article on the conduct of coun-

sel at trial, 45 Cent. L. J. 292.

TRIAL LIST. A list of cases marked down
for trial for any one term.

TRIBUNAL. The seat of a judge; the

place where he administers justice. The
whole body, of judges who compose a jurisdic-

tion. The jurisdiction which the judges ex-

ercise.

The term is Latin, and derives its origin

from the elevated seat where the tribunes

administered justice.

Any court, forum, or judicial body. An-
derson's L. Diet.

TRI3UNAUX DE COMMERCE. See
CouETs OF France.

TRIBUTARY. All streams flowing direct-

ly or indirectly into a river. [1895] 1 Q. B.
237.

TRIBUTE. A contribution which is some-
times raised by the sovereign from his sub-
jects to sustain the expenses of the state. It

is also a sum of money paid by one nation to

another under some pretended right. WolfC
§ 1145.

TRIENNIAL ACT. An act of parliament
of 1641, which provided that if In every third

year parliament was not summoned and as-

sembled before September 3, it should as-

semble on the second Monday of the next
November.
Also an act of 1694, which provided that a

parliament be called within three years after
dissolution, and that the utmost limit of a
parliament be three years. This was follow-

ed by the Septennial Act of 1716.

TRIGAMUS. In Old English Law. One
who has been thrice married ; one who, at
different times and successively, has had
three wives.

TRIGILD. In Saxon Law. A triple pay-
ment, three times the value of a thing paid as
compensation or satisfaction.

TRINEPOS (Lat.). In Roman Law. Great-
grandson of a grandchild.

TRINEPTIS (Lat). Great-granddaughter
of a grandchild.

TRINITY HOUSE. See Eldee Beetheen.

TRINITY SITTINGS. See London and
Middlesex Sittings.

TRINITY TERM. See Teem.

TRINIUMGELDUM. An extraordinary of-

fence, consisting of three times nine, or twen-
ty-seven times the single geld or payment.
Spelm. Gloss.

TRINKETS. Small articles of personal

adornment or use when the object is essen-

tiaUy ornamental. 28 L. J. O. P. 626. See
Jewelet.

TRINODA NECESSITAS (Lat.). The
threefold necessary public duties to which
all lands were liable by Saxon law,—viz.

for repairing bridges, for maintaining castles

or garrisons, and for expeditions to repel in-

vasions. 1 Bla. Com. 263.

It fell upon all freemen, or at least upon
all free house-holders. Vinogradoff, Engl.

Soe. 82. There appear to have been book
lands which were free from army-service,

bridge-bote, or burh-bote. Maitl. Domesd.
Book 273.

TRIORS. Persons appointed according to

law to try whether a person challenged to

the favor is or is not qualified to serve on
the jury. They do not exceed two in number,
without the consent of the prosecutor and
defendant, or unless some special case is al-

leged by one of them, or when only one juror

has been sworn and two triors are appointed
with him. Co. Litt. 158 a; Bacon, Abr. Juries

(E 12).

The method of selecting triors is thus ex-

plained. Where the challenge is made to

the first juror, the court will appoint two
indifferent persons to be triors ; if they find

him indifferent, he shall be sworn and join

the triors in determining the next chal-

lenge. But when two jurors have been found
impartial and have been sworn, then the of-

fice of the triors will cease, and every subse-

quent challenge will be decided upon by the

jurymen. If more than two jurymen have
been sworn, the court may assign any two
of them to determine the challenges. To
the triors thus chosen no challenges can be
admitted.

The triors examine the juryman challenged,

and decide upon his fitness; Thompson v.

People, 3 Park. Cr. Cas. (N. T.) 467. Their
decision is final. They are liable to punish-

ment for misbehavior in office; 4 Sharsw.
Bla. Com. 353; Whelen v. Watmough, 15 S.

& R. (Pa.) 156 ; People v. Rathbun, 21 Wend.
(N. X.) 509. The office if abolished in many
of the states, the judge acting in their place

;

Licett V. State, 23 Ga. 57 ; State v. Knight, 43
Me. 11 ; Reynolds v. U. S., 98 U. S. 157, 25 L.

Ed. 244.

The lords also chosen to try a peer, when
Indicted for felony, in the court of the Lord
High Steward, are called triors.

TRIPARTITE. Copsisting of three parts:

as, a deed tripartite, between A of the first

part, B of the second part, and C of the third

part. See Deed.

TRIPLE ALLIANCE. A treaty between
Germany, Austria-Hungary and Italy, formed
at the close of the Franco-Prussian War
(1870-71).
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TRIPLE ENTENTE. A treaty between
Ri^ssia, France and Great Britain, formed
early in the 20th century. See Sir T. Bar-
clay's Thirty Years' Anglo-French Reminis-
cences.

TRIPLICATIO (Lat). In Civil Law. The
reply of the plaintiff (actor) to the rejoinder

(dupUcatio) of the dcifendant (reus). It cor-

responds to the surrejoinder of common law.

Inst. 4. 14 ; Bracton, 6. 1. 5, t. 5, c. 1.

TRIPLICATION. A pleading in admiralty,

second in order after a replication; now
obsolete. See Pleading.

TRISTIS SUCCESSIO. See H^ebeditas
liUCTUOSA.

TRITAVUS (Lat). In Roman Law. The
male ascendant in the sixth degree. For the

female ascendant in tbe same degree the term
is tritavia. In forming genealogical tables

this convenient term Is still used.

TRITHING (Sax. trithinga). The third

part of a county, consisting of three or four
hundreds.

A court within the circuit of the trithing,

in the nature of a court-leet, but inferior to

the county court. Camd, 102. The ridings of

Yorjcshire are only a corruption, of trythings.

1 Bla. Com. 116 ; Spelm. Gloss. 52.

TRIUMVIRICAPITALES, or TREVIRI, or

TRESVIRI. In Roman Law. Officers who
had charge of the prison, through whose in-

tervention punishments were inflicted. Sal-

lust, in Catilin.

TRIVIAL. Of small Importance. It is a
rule in equity that a demurrer will lie to a
bill on the ground of the triviality of the mat-

ter in dispute, as being below the dignity of

•the court 4 Bouvier, Inst. n. 4237. See
Maxims, De minimia, etc,

TRONAGE. A customary duty or toll for

weighing wool : so called because it was
weighed by a common trona, or beam. Fleta,

lib. 2, c. 12.

. TROOPS, FOREIGN. SeeFoBEiGN Teoops.

TROVER (Fr. trouver, to find). In Prac-

tice. A form of action which lies to recover

damages against one who has, without right,

_£onyerted to his own use goods or personal

chattels in which the plaintiff has a general

or special property.

A generic name, applied to those torts,

arising from the unlawful conversion of any
particular piece of personal property owned
by another. Spellman v. R. Co., 35 S. C. 475,

14 S. E. 947, 28 Am. St. Rep. 858.

In form it is a fiction: in substance, a rem-

edy to recover the value of personal chat-

tels wrongfully converted by another to his

own use. 1 Burr. 31.

The action was or,iginally an acti.on of trespass on
the case where goads were found by the defendant'

and retained against the plaintiff's rightful claim.

The manner of gaining possession soon came to be
disregarded, as the suhs'tantial part of the action is

the converaion to the defendant's use ; so that the

action lies whether the goods came Into the defend-
ant's possession by finding or otherwise, if he fails
to deliver them upon the rightful claim of the
plaintiff. It differs from detinue and replevin in
this, that it is brought for damages and not for the
specific articles; and from trespass in this, that
the injury Is not necessarily a forcible one, as tro-
ver may be brought in any case where trespass for
injury to personal property will lie; but the con-,
verse Is not true. In case possession was gained by
a trespass, the plaintiff by bringing his action in.
this form waives his right to damages for the tak-'
ing, and Is conflned to the injury resulting from the
conversion; Greenfield Bank v. Leavitt, 17 Pick.
(Mass.) 1, 28 Am. Dec. 268; McNear v. Atwood, IT
Me. lai.

The action lies for one who has a generod
or absolute property; Bull. N. P! 33; Pope
V. Tucker, 23' Ga. 484; together with a right
to immediate possession; 1 Ry. & M. 99;
Clark V. Draper, 19 ^. H. 419 ; Stewart v.

Bright, 6 Houst (Del.) 344; see Owens v.

Weedman, 82 111. 409; Landon v. Emmons,
97 Mass. 37; as, for example, a vendor of
property sold upon condition not fulfilled;'

Houston V. Dyche, 1 Meigs (Tenn.) .76, 33'

Am. Dec. 130 ; or a special property, includ-
ing actual posses.sion as against a stranger;
2 Saund. 47; Eaton v. Lynde, 15 Mass. 242;
Coffin V. Anderson, 4 Blackf. (Ind.) 393; as,

for example,, a sheriff holding under rightful

process; Blackley v. Sheldon, 7 Johns. (N.

Y.) 32 ; a mortgagee in possession ; Reynolds
V. Shuler, 5 Cow. (N. Y.) 323 ; a simple bailee;

see Hopper v; Miller, 76 N. C. 402; Brown v.

Dempsey, 95 Pa. 243 ; Clark v. Bell, 61 Ga.

147 ; or even a finder merely ; McLaughlin v.

Waite, 9 Cow. (N. Y.) 670; and including

lawful custody and a right of detention as

against the general owner of the goods or

chattels; Spoor v. Holland, 8 Wend. (N. Y.)

445, 24 Am. Dec. 37; M'Conneil v. Maxwell, 3
Blackf. (Ind.) 419, 26 Am. Dec. 428. An ex-

ecutor or administrator is held an absolute

owner by relation from the death of the dece^

dent. And he may maintain an action for

a conversion in the lifetime of the dece-

dent; Towle V. Lovet 6 Mass. 394; and
is )iable for a conversion by the decedent;

Avery "v. Moore, 1 N. C. 362, 1 Am. Dec. 560.

Trustees having title to chattels with an
immediate right of possession may sue in

trover for the chattels, although they may
never have taken actual possession, but have
allowed the goods to remain in the occupa-

tion of their cestui que trust; [1891] 2 Ch.

172. ;

The property affected must be some per-

sonal chattel ; Mather v. Ministers of Trinity

Church, 3 S. & R. (Pa.) 513, 8 Am. DeC. 663

;

specifically set off as the "plaintiff's ; 4 B. &
C. 948; Chapman v. Searle, 3 Pick. (Mass.)

38 ; including title deeds ; Weiser v. Zeising-

er, 2 Yeates (Pa.) 537; a copy of a record;

Sawyer v. Baldwin, 11 Pick. (Mass.) 492;

money, though not tied up ; Donohue v. Hen-

ry, 4 E. D. Smith (N. Y.) 162 ; negotiable se-

curities ; 3 B. & C. 45 ; Todd v. Crookshanks,

3 Johns. (N. Y.) 432 ; firemen's Ins. Co. T.

Cochrane, 27 Ala. 228 ; animals f&'ie natura,
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but reelalmed ; Amory v. Flyn, 10 Johns. (N.

Y.) 102, 6 Am. Dec. 316; trees and crops
severed from tlie inheritance; Davis v.

Barnes, 3 Mo. 137 ; James v. Snelson, 3 Mo.
393 ; Nelson v. Burt, 15 Mass. 204 ; Sampson
V. Hammond, 4 Cal. 184. It will lie by a
surviving partner to recover possession of

the firm assets as against the representatives

of the deceased partners ; Hawkins v. Cap-
ron, 17 R. I. 679, 24 Atl. 466. It will not Ue
for property in custody of the law; Jenner
v. JolifCe, » Johns. (N. T.) 381 ; if rightfully

held; see Kennedy's Heirs v. Kennedy's
Heirs, 2 Ala. 576 ; or to which the title must
be determined by a court of peculiar juris-

diction only; 1 Cam. & N.. 115; .or where
the bailee has lost the property, or had it

stolen, or it has been destroyed By want of

due care; Simmons v. Sikes, 24 N. C. 98.

Unless an actual conversion by bailee be

shown, an action of trover against him will

not lie without a previous demand for the

good^; Loveless v. Fowler, 79 Ga. 134, 4 S.

B. 103, 11 Am. St. Rep. 407. See Convebsion.
There must have been a conversion of the

property by the defendant; Stone v. Wag-
goner, 8 Ark. 204. And a waiver of such
conversion will defeat the action; Hewes v.

Parkman, 20 Pick. (Mass.) 90. Nondelivery
of goods by a vessel is not a conversion of

the goods; 35 V. S. App. 369. See Conveb-
sion.

The declaration must state a rightful pos-

session of the goods by the plaintiff ; Seivler

T. HoUiday, Hempst. 160, Fed. Cas. No. 12,-

680a; but need not show the nature or evi-

dence of plaintiff's title ; Warren v. Dwyer,
91 Mich. 414, 51 N. W. 1062 ; it must describe

the goods with convenient certainty, though
not so accurately as in detinue; BulL N. P.

32; Hall V. Burgess, 5 Gray (Mass.) 12; must
formally allege a finding by the defendant,

and must aver a conversion ; Decker v. Math-
ews, 12 N. Y. 313. It is not indispensable to

state the price or value of the thing convert-

ed ; Pearpoint v. Henry, 2 Wash. (Va.) 192

;

and where there is an actual conversion of

property, demand before action is not neces-

sary; Baker v. Lothrop, 155 Mass. 376, 29
N. B. 643; Knipper v. BlUmenthal, 107 Mo.
665, 18 S. W. 23.

The plea of not guilty raises the general

issue.

Judgment, when for the plaintiff, is that
he recover his damages and costs, or, in

some states, in the alternative, that the de-

fendant restore the goods or pay, etc. ; Mitch-

ell V. Printup, 19 Ga. 579 ; when for the de-

fendant, that he recover his costs. The meas-
ure of damages is the value of the property

at the time of the conversion, with interest

;

Jenkins v. McConico, 26 Ala. 213 ; Poik's

Adm'r v. Allen, 19 Mo. 467 ; Forbes v. R. Co.,

133 Mass. 158.

See the History of Trover by James Barr
Ames, 3 Sel. Essays in Anglo-Amer. Ii. H.
417.

TROYWEIGHT. See Measubes ; Weight.

TRUCE. An agreement between belliger-

ent parties by which they mutually engage

to forbear all acts of hostility against each

other for some time, the war still continuing.

At the present day there is no practical dis-

tinction between truces and armistices (Q. v.).

Arts. 36-41 of the Convention Concerning

the Laws and Customs of War on Land lay

down the following rules:

"An armistice suspends military operations

by mutual agreement between the belligerent

parties. If its duration is not defined, the

belligerent parties may resume operations at

any time, provided always that the enemy is

warned vrithin the time agreed upon, in ac-

cordance with the terms of the armistice.

"An armistice may be general or locaL
The first susponds the military operations of

the belligerent States everywhere; the sec-

ond only between certain fractions of the bel-

ligerent armies and within a fixed radius.

"An armistice must be notified otUcially

and in good time to the competent authori-

ties and to the troops. Hostilities are sus-

pended immediately after the notification, or
on the date fixed.

"It rests with the contracting parties to

.settle, in the terms of the armistice, what
communications may be held in the theatre

of war with and between the populations.

"Any serious violation of the armistice by
one of the parties gives the other party the

right of denouncing it, and even, in cases of
urgency, of recommencing hostilities imme-
diatelyJ

"A violation of the terms of the armistice

by individuals acting on their own initiative

only entitles the Injured party to demand the

punishment of the offiendei's, or, if necessary,

compensation for the losses sustained."

During the continuance of a truce, either

party may do within his own territory or the
limits prescribed by the armistice, whatever
he could do in time of peace, e. g. levy and
march troops, collect provisions, receive re-

inforcements from his allies, or repair the
fortifications of a place not actually besieg-

ed ; but neither party can do what the con-

tinuance of hostilities would have prevented
him from doing, e. g. repair fortifications of

a besieged place; and all things, the posses-

sion of which was especially contested when
the truce was made, must remain in their an-

tecedent places; Hall, Int Law 500; 2 0pp.
|§ 231-240.

TRUCE OF GOD (Law L. treuza Dei;
Sax. treuge or trewa, from Germ, treu; Fr.
treve de Dicu). In the middle ages, a. limita-

tion of the right of private warfare introduc-

ed by the church. This truce provided that
hostilities should cease on holidays, from
Thursday evening to Sunday evening of each
week, the whole season of Advent and Lent,
and the octaves of great festivals. The pen-

alty for breach of the truce was excommuni-
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cation. The protecOon of this truce was
also extended constantly to certain places, as,

churches, convents, hospitals, etc., and cer-

tain persons, as, clergymen, peasants in the
field, crusaders, and, in general, all defence-
less persons. It was first introduced into

Acquitaine in 1041, and into England under
Edward the Confessor. 1 Rob. Charles V.

App. n. xxi. Another authority places it in

1031, and in Limoges. See Orations from
Homer to McKinley, vol. 25, p. 1055.

TRUCK ACTS. Acts in England, 1 & 2
Wm. IV, amended in 1887 and 1896, which
provide that workmen shall not have unrea-
sonable deductions made from their wages
(as for fines, damaged goods, materials, or

tools), nor have their wages paid otherwise
than in current coin, nor be obliged to spend
them in any particular place or manner.

TRUE. That only is true which is con-

formable to the actual state of things. In
that sense, a statement is untrue which does
not express things exactly as they are. But
in another and broader sense, the word
"true" is often used as a synonym of honest,

sincere, not fraudulent. Moulor v. Ins. Co.,

Ill U. S. 345, 4 Sup. Ct. 466, 28 D. Ed. 447.

TRUE BILL. In Practice. Words indors-

ed on a bill of indictment when a grand jury,

after having heard the witnesses for the gov-

ernment, are of opinion that there is suffi-

cient cause to put the defendant on his trial.

Formerly the indorsement was BUla vera
when legal proceedihgs were in Latin; it is

still the practice to write on the back of the

bill Ignoramus when the jury do not find it

to be a true bill ; the better opinion is that

the omission of the words a true bill does
not vitiate an indictment; Com. v. Smyth,
11 Cush. (Mass.) 473; State v. Freeman, 13
N. H. 488. See Gband Juey.

TRUE COPY. A true copy, does not mean
an absolutely exact copy but means that the
copy shall be so true that anybody can un-

derstand it. It may contain an error or

omission. 51 L. J. Ch. 905.

TRUE, PUBLIC, AND NOTORIOUS.
These three qualities used to be formally
predicted in the libel in the ecclesiastical

courts, of the charges which it contained, at
the end of each article, severally. Whart

TRUST. A right of property, real or per-

sonal, held by one party for the benefit of
another.

"A trust is an obligation imposed either

expressly or by implication of law whereby
the obligor is bound to deal witb property

over which he has control for the benefit of

certain persons of whom he may himself be

one, and any .one of whom may enforce the

obligation." This definition is proposed aft-

er an enumeration of many given by judges

and text-writers, and a critical discussion of

them, by W. G. Hart, 15 L. Q. R. 294.

An equitable right, title, or Interest, in

property, real or personal, distinct from its

legal ownership.

A personal obligation for paying, deliv-

ering, or performing anything where the per-
son trusting has no real right or security,

for by that act he confides altogether to the
faithfulness of those intrusted.

An obligation upon a person, arising out
of a confidence reposed in him, to apply
property faithfully and according to such
confidence. Tiedm. Eq. Jur. § 233; 4 Kent
295 ; 1 Saunders, Uses & Tr. 6 ; 3 Bla. Com.
431.

A" trust is merely what a use was before
the statute of uses. It is an interest resting
in conscience and equity, and the same rules
apply to trusts in chancery now which were
formerly applied to uses; Fisher v. Fields,

10 Johns. (N. Y.) 506. A trust Is a use not
executed under the statute of Hen. VIII;
Ware v. Richardson, 3 Md. 505, 56 Am. Dec.
762. The words use and trust are frequently

used indifferently. See 3 Jarm. Wills *1139.

Trust implies two estates or interests,

—

one equitable and one legal ; one person as

trustee holding the legal title, wfiile another

as the cestui que trust has the beneficial in-

terest. Hospes V, Car Co., 48 Minn. 174, 50

N. W. 1117, 15 L. R. A. 470, 31 Am. St. Rep.

637.

Sometimes the equitable title of the beneflciarr,

sometimes the obligation of the trustee, and, ajgain,

the right held, is called the trust.

But the right of the beuehciary is in the trust;

the obligation of the trustee results from the trust

;

and the right held Is the subject-matter of the trust.

Neither of them Is the trust itself. All together

they constitute the trust.

The distinction 'between the fidei commissa and a
trust, is that In the former there was no separation

of the equitable and legal title, but there was sim-
ply a request, which afterwards became a duty im-

posed upon the gravatus to convey the inheritance

to another person, either immediately or after a

certain event; whereas, in the trust, the perfect

ownership is decomposed into Its constituent ele-

ments of legal title and beneficial interest, which
are vested In different persons at the same time.

Besides the fidei commissa arose out of testamenta-

ry dispositions ; whereas Bnglish trusts, until the

statute of wills, were created only by conveyances
inter vi/oos; Bisph. Eq. 893, S 60. See McDonogh v,

Murdoch, 15 How. (U. S.) 367, 14 L. Ed. 733.

Active or special trusts are those in which

the trustee has some duty to perform, so

that the legal estate must remain in him
or the trust be defeated.

Express (or direct) trusts are those which

are created In express terms in the deed, writ-

ing, or will. The terms to create an express

trust will be sufficient if it can be fairly col-

lected upon the. face of the instrument that a

trust was intended. Express trusts are usual-

ly found in preliminary sealed agreements,

such as marriage articles, or articles for the'

purchase of land ; in formal conveyances, such

as marriage settlements, terms for years,

mortgages, assignments for the payment of

debts, raising portions, or other purposes;

and in wills and testaments, when the be^
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quests Involve fiduciary Interests for private

benefit or public charity. They may be cre-

ated even by parol ; Miller v. Pearce, 6 W. &
S. (Pa.) 97; except so far as forbidden by
the statute of frauds.

A written instrument though inefiScacious

as a will, from a want, of compliance with
statutory requisitions, may yet operate as a
declaration of a trust; Byers v. McAuley,
149 U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867.

In express trusts, title does not vest until

acceptance by the trustee, which may be ex-

pressly or by implication, or by assuming the
duties of the trust; In re Robinson, 37 N.

Y. 261; Armstrong v. MorriU, 14 Wall. (U.

S.)- 138, 20 L. Ed. 765 ; but there is a pre-

sumption of acceptance; Read v. Robinson,

6 W. & S. (Pa.) 331 ; 3 B. & Aid. 36. Parol
evidence of the acts and admissions of a
party are admissible to prove his acceptance

;

Ridenour v. Wherltt, 30 Ind. 485 ; collecting

Income ; 1 Ves. 522 ; giving a receipt ; Ken-
nedy V. Winn, 80 Ala. 166;. see Perry, Trusts

§ 259 et seq. See Tbtjstee.

A simple trust is said to be a simple con-

veyance of property to one upon trust for

another, without further directions. A spe-

cial trust is where special and particular

duties are pointed out to be performed by the

trustee. A trust to do a simple act (as to

convey to another) is a ministerial trust; if

judgment by the trustee is required, it is a
discretionary trust. See Perry, Trusts § 18.

Implied trusts are those which, without
being expressed, are deducible from the na-
ture of the transaction as matters of intent,

or which are superinduced upon the transac-

tion by operation of law, as matters of eq-

uity, independently of the particular inten-

tion of the parties. The term is used in this

general sense, including constructive and re-

sulting trusts (q. v.), and also in a more re-

stricted sense, excluding those classes.

Implied trusts do not come within the

statute of frauds ; Seichrist's Appeal, 66 Pa.

237.

Resulting trusts are those which the courts

presume to arise out of the transactions of

parties, as if one man pays the purchase-
money for an estate, and the deed is taken
in the name of another, a trust Is presumed
in favor of the person who pays the money.
Perry, Trusts § 26.

Constructive ti\ists are those which arise

purely by construction of equity, and are
entirely independent of any actual or pre-

sumed intention of the parties. Such trusts

have not, technically, any element of fraud
in them ; Blsph. Eq. § 91. Under this branch
of trusts it has been said that "wherever one
person is placed in such relation to another,
by the act or consent of that other, or the act
of a third person, or the law, that he becomes
interested for him, or interested with him
in any subject of property or business ; he is

prohibited from acquiring rights in that sub-
ject antagonistic to the person with whose

Bouv.—209

interest he has become associated." 1 Lead.

Cas. Eq. 62. The rule as to such trusts ap-

plies not only to persons standing in a direct

fiduciary position towards others, such as

trustees, attorneys, etc., but also to those

who occupy any position out of which a sim-

ilar duty ought in equity and good morals to

arise: as against partners; Anderson v.

Lemon, 8 N. T. 236 ; tenants in common ; Duff
V. Wilson, 72 Pa. 442 ; mortgagees ; Woodlee
V. Burch, 43 Mo. 231 ; as against agent, buy-

ing goods with the principal's money; Bal-

loch V. Hooper, 6 Mackey (D. C.) 421 ; Bisph.

Eq. § 93. A constructive trust must rest on

fraud, either actually intended or resulting

from a failure to recognize the rules of busi-

ness integrity; Pietce v. Pierce, 55 Mich.

629, 22 N. W. 81.

See definitions in Russell v. Peyton,- 4 111.

App. 473, and separate titles in this work.

If one obtains a title to land by artifice

or concealment, equity will enforce a trust

in favor of the party justly entitled there-

to; Felix V. Patrick, 145 U. S. 317, 12 Sup.

Ct 862, 36 L. Ed. 719. Whoever comes into

possession of trust property, with notice of

the trust, is bound to the execution of the

trust; School Trustees v. Kirwin, 25 111. 73.

A trustee who buys at his own sale, even
if public, will stUl be considered, at the op-

tion of the cestui que trust, a trustee. See
1 Lead. Cas. Bq. 248. This is not upon the

ground of fraud, but of public policy. See
Teackel v. Litchfield, 13 Allen (Mass.) 419, 90
Am. Dec. 207; and this rule was applied to

the wife of the trustee; Appeal of Dundas,
64 Pa. 325, where the sale was confirmed up-

on terms that the executors be surcharged
with an additional sum of $20,000, the difEer-

ence between the price paid and the full val-

ue of the property. That a trustee can buy
at his own sale only by leave of court and
notice to the parties, see 38 Amer. L. Rev.
783. See Teustee.

So if a person obtains from a trustee trust
property without paying value for it, al-

though without notice of the trust, he will

in such case be held a trustee by construc-
tion ; Bisph. Bq. § 95 ; Tiedm. Eq. Jur. § 312.

And in case of a contract for the sale of
land, equity considers the vendor as a trustee

of the legal title for the purchaser ; ibid.

A passive or dry or simple trust is one
which requires the performance of no duty
by the trustee to carry out the trust, but
by force of which the mere legal title rests

in the trustee. Thus, a gift by will to a
trustee to deliver the property to the bene-
ficiary on certain conditions ; Marvel v. Trust
Co. (Del.) 87 Atl. 1014.

As to executory and executed trusts, see

those titles. An executed trust is one explic-

itly declared in writing, duly signed, stating

the conditions upon which the legal title is

held, and the final intention of the creditor,

so that the trustee can carry that intention
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into effect. Gaylord v. Lafayette, 115 Ind.

423, 17 N. E. 899.

Trusts may also be distinguished as public

and private trusts. The former are constitut-

ed for the benefit either of the public at

large or some particular portion of it an-

swering to a particular description (as a pub-

lic charity) ; while the latter are those

wherein the beneficial interest is vested ab-

solutely in one or more Individuals who are,

or may be within a certain time, definitely

ascertained. Bisph. Eq. § 59.

A trust arises when property has been con-

ferred upon one person and accepted by him
for the benefit of another. The former is

a trustee, and holds the legal title, and the

latter is called the cestui que trust, or bene-

ficiary. In order to originate a trust, two
things' "are essential,^/i»'si, that the owner-

ship conferred be connected with a right, or

interest, or duty for the benefit of another;

and, second, that the property be accepted on
these conditions.

The modern trust includes not only those

technical uses which were not executed by
the statute of uses, but also equitable in-

terests which never were considered uses,

and did not, therefore, fall within the pro-

visions of this statute. These equitable in-

terests, in common with the unexecuted uses,

received the name of trusts; Blsph. Eq. §

52. The statute of uses provided that where
one was seized to the use of another, the

cestui que use should be deemed to be in

lawful seizin and possession of the same
estate in the land itself as he had in the use.

A trust which at the time of its creation

is a passive trust will be executed by this

statute, although the word trust instead of

use is employed. But where a trust which

has once been active becomes passive, such

a trust is not necessarily executed by the

statute. If the mere fact that the trustee

had active duties to perform was the only

circumstance that prevented the statute from

operating, the trust will be executed when
the active duties have ceased. But if the

non-execution of the trust by the statute did

not originally and solely depend upon the

activity of the trusfi the fact' that the trust

has ceased to be active will not of itself cause

the statute to apply ; but the trustee is then

bound to convey the legal estate at the re-

quest of the cestui que trust; and after a

great lapse of time, and in support of long-

continued possession on the part of the per-

son holding the beneficial interest, such a

conveyance will be presumed ; Bisph. Eq, §

55. A bequest of personalty to a trustee for

the use and benefit of another, without words

of restriction, vests the absolute property of

the fund in the beneficiary; Martin v. Fort,

83 Fed. 19, 27 C. C. A. 428.

When active duties are to be performed

by the trustee, it will, generally, not be

executed; Bisph. Eq. § 56; Stanley t. Colt,

5 Wall. (U. S.) 119, 168, 18 L. Ed. 502;
though where there was a separate use for

a feme sole not in contemplation of marriage,
it was held -that as this separate use was
void, the trust fell, although the trustee had
active duties to perform; Tamall's Appeal,

70 Pa. 335. When the trustee is vested with
a discretion, however slight, he takes the

place of the donor and the trust is an active

trust ; Hemphill's Estate, 18 Pa. Co. Ct. 527.

Where the income only was to be paid to a
son "after deducting taxes and necessary

expenses," it was held to be an active trust".

Com. V. Oblender, 185 Pa. 535, 19 Atl. 1057.

Where an estate is given in trust to pay
one-half the income to each of two persons,

it is not a gift of one-half the principal to

be held for each, but of all to be held jointly

for both, and it should remain intact untU
the period of distribution arises; Aubert's
Appeal, 119 Pa. 52, 12 Atl. 810.

Before the statute of frauds, a trust, either

in regard to real or personal estate, might
have been created by parol as well as by
writing. The statute requires all trusts as to

real estate to be in writing; 4 Kent 305;

Adams, Eq. 27. Trusts as to partnership

interests in real estate are not within the

statute of uses and trusts. See Greenwood
V. Marvin, 111 N. Y. 423, 19 N. B. 228.

If a gratuitous declaration of trust of land

by the owner is void under the statute and

the trustee repudiates it, the cestvA que

trust has no remedy ; but if it was made for

value received, he is bound to make restitu-

tion. If one conveys land to another on an
oral trust, to hold- for the grantor, and the

trustee repudiates the trust, he will be com-

pelled to re-convey, and meantime will be

considered as holding a constructive trust;

[1897] 1 Ch. 196; or pay the value of the

land; Twomey v. Crowley, 137 Mass. 184;

but that he will not be compelled to do either,

see Mescall v. TuUy, 91 Ind. 96; Wolford v.

Farnham, 44 Minn. 159, 46 N. W. 295; Stur-

tevant v. Sturtevant, 20 N. X. 39, 75 Am.

Dec. 371; and the "prevailing American doc-

trine" is said to be that he can get neither

the land nor its value; 20 Harv. L. Rev.

552, citing Barry v. Hill, 166 Pa. 344, 31 Atl.

126; Lovett v. Taylor, 54 N. J. Eq. 311, 34

Atl. 896; Jacoby v. Funkhouser, 147 Ala.

254, 40 South. 291; Pavejf v. Ins. Co., 56

Wis. 221, 13 N. W. 925, and other cases. If

one conveys to another on an oral trust for

a third party, the latter cannot enforce the

trust, but the grantor may recover his land,

or its value in certain jurisdictions, and not'

in others ; see the cases just cited.

Where a devise is to one on an oral trust

for another, the cases enforce a different rule

and permit the cestui que trust to get the

benefit of the trust; and in such case, if the

trustee fraudulently induces the devise to

himself intending to keep the property, eq-

uity wiU compel him to convey to the intend-
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ed beneficiary; but if the trustee has acquir-

ed the property with the intention of fulfill-

ing his promise, but afterwards, relying on
the statute, refuses to do so, then, it is said,

equity will compel him to surrender the
property to the heir.

Where there has been a conveyance, by di-

rection of the buyer, to a third person on an
oral trust, the law raises a presumption that
the grantee was a trustee for the one who
paid the purchase money. This was deemed
a trust by operation of law and to be there-

by within the statute of frauds. See Result-
ing Trust. Statutes have been passed in

some states dealing with this presumption
and defining the rights of the parties in such
circumstances; reference as to such acts is

made to James Barr Ames' article on Oral
Trusts of Land (Lect. on Leg. Hist. 425, 20
Harv. L. Rev. 549), from which the above ab-

stract as to oral trusts is made.
If the trustee recognizes a parol trust, no

one whose equities are not affected can inter-

fere; Patton V. Chamberlain, 44 Mich. 5, 5

N. W. 103T.

A resulting trust arises by implication of

law and not by contract; Potter v. Clapp,

203 111. 592, 68 N. E. 81, 96 Am. St. Rep. 322;

it cannot exist where there is an express
trust; Coleman v. Parran, 43 W. Va. 737, 28
S. E. 769; It is not within the statute of
frauds; Tillman v. Murrell, 120 Ala. 239, 24
South. 712 ; Butler v. Carpenter, 163 Mo. 597,

63 S. W. 823; Lynch v. Herrig, 32 Mont.
267, 80 Pac. 240.

No particular form of words is requisite

to create a trust. The court will determine
the intent from the general scope of the lan-

guage; Fisher v. Fields, 10 Johns. (N. T.)

496; 4 Kent 805; Colton v. Colton, 127 U. S.

300, 8 Sup. Ct. 1164, 32 L. Ed. 138. The
words, however, to warrant the inference of a
trust, must be more than loose and general
declarations; but, on the other hand, parol

declarations will not be received to contra-

dict the inference of a trust in land fairly

deducible from written declarations; Steere

V. Steere, 5 Johns. Ch. (N. Y.) 2, 9 Am. Dec.
256.

In voluntary and express trusts, no title

vests in a trustee unless he expressly or im-
pliedly accepts the trust or in some way as-

sumes its duties; F. G. Oxley Stave Co. v.

Butler Co., 166 U. S. 648, 17 Sup. Ct. 709, 41
L. Ed. 1149; contra, Davis v. Hall, 128 la.

649, 105 N. W. 122. It is held that the knowl-
edge or the acceptance of the beneficiary is

Immaterial ; City of Marquette v. Wilkinson,

119 Mich. 413, 78 N. W. 474, 43 L. R. A. 840

;

Moloney v. Tilton, 22 Misc. 682, 51 N. T.

Supp. 19. The refusal of the trustee to ac-

cept an active trust does not vest the trust

fund in the beneficiary; Bennett v. Bennett,

217 111. 434, 75 N. E. 339, 4 L. R. A. (N. S.)-

470.

A voluntary trust arising on a meritorious

consideration and perfectly created is irrev-

ocable; Gaylord v. Lafayette, .115 Ind. 423,

17 N. E. 899 ; Lovett v. Famham, 169 Mass.

1, 47 N. E. 246; without the consent of the

beneficiary; Krankel's Bx'x v. Krankel,104
Ky. 745, 47 S. W. 1084 ; but a deed to a trus-

tee which is testamentary in its character

may be revoked; Chestnut St. Nat. Bank v.

Ins. Co., 186 Pa. 333, 40 Atl. 486, 65 Am. St.

Rep. 860 ; and so if the purposes for which
the trust was created have failed, the trust

being voluntary and without a valuable con-

sideration ; Sturgeon v. Stevens, 186 Pa. 350,

40 Atl. 488; a valid trust cannot usually be

revoked; Skeen v. Marriott, 22 Utah 73, 61

Pac. 296; Carr v. Branch, 85 JSi. 597, 8 S.

E. 476. See Revocation.
A trust, as to personal property, may be

proved by parol evidence ; 1 Hare 158 ; 3

Bla. Com. 431; Chase v. Perley, 148 Mass.

289, 19 N. E. 398 ; and parol evidence is ad-

missible against the face of a deed itself to

show all the facts out of which a resulting

trust arises ; SeUer v. Mohn, 37 W. Va. 507,

16 S. E. 496 ; as to a cestui que trust holding

the beneficial enjoyment of property free

from the rights of his creditors, Nichol v.

Levy, 5 Wall. (U. S.) 441, 18 L. Ed. 596.

See Spendtheht.
Equity will follow trust moneys as far as

they can be identified ; F. & M. Bank v. Far-
well, 58 Fei^. 633, 7 C. C. A. 391, 19 U. S. App.
256 ; Brown v. Spohr, 180 N. Y. 201, 73 N. E.

14; but the right fails when the means of

ascertainment fail; Thompson's Appeal, 22
Pa. 16. If one knowingly permits the em-
ployment of trust funds in the purchase and
improvement of property, the same, even
though commingled with other money belong-
ing to such person, may be traced and the
return awarded out of the property purchas-
ed in part and improved in part by such trust

fund; Wobbe v. Schaub, 143 111. App. 361.

Trust funds may be followed into a trus-

tee's estate, though no particular property
can be identified as acquired by him, where
the trust fund was mingled with the general
funds of the trustee's estate and went into

his general assets, either in payment of debts
or purchase of securities ; State v. Bruce, 17
Idaho 1, 102 Pac. 831, 134 Am. St. Rep. 245.

But it is held that a trust cannot be estab-
lished in an aliquot share of a man's whole
property, as distinguished from a particular
fund, by showing that trust moneys had gone
into it ; National City Bank v. Hotchkiss, 231
U. S. 50, 34 Sup. Ct. 20, 58 L. Ed. .

When trust property is turned into money
and mixed with the general mass of property
of like description, it is no longer earmark-
ed ; Phillips V. Overfield, 100 Mo. 466, 13 S.

W. 705. If a trustee mixes his own property
with the property of a trust, so that it can-
not be separated, the whole becomes the prop-
erty of the trust; Tufts v. Latshaw, 172 Mo.
359, 72 S. W. 679 ; or only so far as the trus-

tee may not be able to distinguish them;
Hutchinson v. Bank, 145 Ala. 196, 41 South.
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143. If they cannot be distinguished, It is

held that the beneficiary stands on a par with
the credltprs of his trustee ; State v. Osborne,
69 Conn. 257, 37 Atl. 491.

Where one has mingled trust funds in his

individual bank account, and it has been
wholly depleted, the trust funds are thereby

depleted, and cannot be considered as appear-
ing in sums subsequently deposited in the

same account; Schuyler v. Littlefleld, 232 U.

S. 707, 84 Sup. Ct. 466, 58 L. Ed. .

The rules applicable where a trustee has
wrongfully disposed of trust property are

thus, in substance, formulated by Prof. James
Barr Ames- in Lect. on Leg. Hist. 412, 19

Harv. L, Rev. 511:

If a trustee wrongfully sells the trust prop-

erty or exchanges it for other property, the

cestui que tr'ust may charge him as a construc-

tive trustee of the money or newly acquired

property, or of any subsequent product of

either ; or he may enforce an equitable Uen
upon any property in the hands of the wrong-
doer, which is the traceable product of the

trust property. If the new property is worth
less than the misappropriated trust property,

he may exhaust his lien and have a personal

claim against the trustee for the difference.

If the new property is worth as much as, or

more than, the trust property, the enforce-

ment of the constructive trust or* of the equi-

table Uen will be a full satisfaction. If the

value of the new property exceed the trust

property, the cestui que trust may make the

profit, no matter how great; in a case of a
misuse of trust funds, the trustee loses for

himself and wins for the beneficiary.

If the trust property, or its product, has
been transferred by the wrongdoer, the rights

of the defrauded owner against the trans-

feree vnll vary accordingly as the latter is

(1) a mala fide transferee, or (2) a bona fide

donee, or (3) a iona fide purchaser. The first

is in the same case as the original wrongdoer.

The second, if he gets the title, is, from the

moment of his discovery of the grantor's

fraud, in the same position as if he had at

that moment acquired the property mala fide.

If, however, he should dispose of the proper-

ey before such discovery, he is not accounta-

ble for its value to the cestui que trust. If

his transfer was gratuitous, he is not respon-

sible to him in any way; but if it was for

value, he must either surrender the value, or

account for it. If the value received was
less than the trust property, or if the newly
acquired property has depreciated in value

below that of the trust property, he can be

required only to give up what he received;

if the newly acquired property appreciates,

the transferee need only give up the value of

the misappropriated property ; if he be in-

solvent, justice will be done if the beneficiary

have a lien to the extent of the value of the

newly acquired property, the surplus going

to the transferee's creditors.

If the hona flde transferee does not ac-

quire the title to the misappropriated proper-
ey (as when he receives it from a thief), he
must surrender it to the true owner, or make
reparation in value. If, after discovering
the title of the true owner, he should transfer
the property in exchange, he would be charge-
able as a constructive trustee of the newly
acquired property, as also if his transfer was
before he discovered the tort of his trans-

ferror.

If a lona fide purchaser acquired the title

to the property, he wUl hold it clear of all

claims.

A trustee who has wrongfully disposed of
a trust property may sue, as trustee, for its

recovery; Atwood v. Lester, 20 R. I. 660, 40
Atl. 866; Wetmore v. Porter, 92 N. T. 76;
these cases are said to represent the weight
of authority on a disputed question; 12 Harv.
L. Rev. 359.

An administrator deposited funds in a
bank and took the following receipt, "to be
held until vouchers are received from heirs,

then same to be forwarded by bank draft."

On the bank's failure the administrator was
allowed to recover the money on the ground
that it was a trust fund ; Carlson v. Kies, 75
Wash. 171, 134 Pac. 808, 47 L. R. A. (N. S.)

317.

Where one, by a breach of trust, has ob-

tained an advantage, equity will reach all di-

rectly concerned in the wrong and directly

and knowingly participate in the fruits there-

of ; Miller v. Himebaugh, 153 S. W. 338.

See Eab-Mabk.
Trust funds held for a charitable object

are not liable for the torts of a trustee; Fire

Ins. Patrol v. Boyd, 120 Pa. 624, 15 Atl. 553,

1 L. R. A. 417, 6 Am. St. Rep. 745. See Hos-
piTAi; Charitable Uses.

If a trustee dies, or faUs or refuses to

execute or accept the trust, or no trustee is

named, the trust does not for that reason

fail. It is a settled rule that the court of

chancery will provide a trustee or attend to

the execution of the trust; 10 Sim. 256;

Adams, Eq. 36.

Trusts are interpreted by the ordinary rules

of law, unless the contrary is e:$pressed in

the language of the trust; Cudworth v. Thomp
son, 3 Des. (S. C.) 256, 4 Am. Dec. 617.

The rules for the devolution of equitable

estates are the same as those for the descent

of legal titles, and fall under the operation of

the various intestate acts; Bisph. Bq. § 60.

The death of a co-trustee vests the title in

the survivor; Webster v. Vandeventer, 72

Gray (Mass.) 428.

Apart from statute, on the death of a sole

trustee, real estate passes to his heir, and per-

sonalty to his personal representatives, sub-

ject to the trust; Perry, Trusts § 269 (citing

[1891] 2 Ch. 567 ; State v. Trust Co., 209 Mo.

472, 108 S. W. 97 ; Lawrence v. Lawrence, 181

111. 248, 54 N. E. 918) ; the court will appoint

a new trustee. The subject is usually regulat-

ed by statute. It is said that, if no new trus-



TRUST 3333 TRUST

tee Is appointed, the heir or personal repre-

sentative may act as the case may be ; Perry,
Trusts § 269.

It is the duty of the executors of a deceas-

ed trustee to settle an account of the trust

estate and to pay the funds over to a succes-

sor ; they are not bound to execute the trust;

Silvers V. Canary, 114 Ind. 129, 16 N. E. 166.

Where a trust deed, upon the death of the

trustee, vested the title in the court of chan-
cery as a successor in the trust, this was in-

operative, and the title vested in the heirs of

the trustee charged with the execution of the

trust; Lawrence v. Lawrence, 181 111. 248, 54

N. E. 918.

If the legal title to real estate cannot be

taken by an alien, the beneficial ownership
cannot be enjoyed by him; Taylor v. Benham,
5 How. (U. S.) 270, 12 L. Ed. 130.

An assignment In trust for the benefit of

creditors is valid withont assent on the part

of the creditors; 25 Wash. L. Rep. 822; con-

tra, [189T] 2 Q. B. 19; Widgery v. HaskeU, 5
Mass. 144, 4 Am. Dec. 41. In [1897] 2 Q. B.

19, it was held that an assignment in trust

for particular persons Is irrevocable, while

one for creditors In general is revocable. See
Tbtjstee.

Where railroad stock was held in trust for

one for life with remainder over, and the
company declared a dividend payable out of

surplus, it was apportioned in the proportions

which the amount of suplus earned before the

decedent's death bore to the whole amount of

the surplus. The life tenants should receive

all of the income earned after the death of

the testator, reserving to the corpus of the

estate the amount of the surplus which had
accrued at the death of the testator, the es-

sential thing being to find the value of the

estate at the time of testator's death and to

preserve this value from diminution; Stokes'

Estate, 240 Pa. 277, 87 Atl. 971. See Divi-

dends.
As to combinations of capital now known

as "trusts," see Bestbaint of Trade. The
origin of this use of the word "trusts" is

thus described: Under this form of combina-
tion the stockholders of the various constitu-

ent companies of the trust place their stock

in the hands of a small board of trustees, giv-

ing to these trustees an irrevocable power of

attorney to vote the stock as they see fit, or
in accordance with specific instructions given

,
at the beginning. The title to the stock itself

remains in the original holder, with the right

to sell or pledge or dispose of it as he sees

fit, but without the power of recalling his

right to vote. In return for this stock thus
deposited with the trustees, the trustees have
ordinarily issued trust certificates, which are
in themselves negotiable and take the place of

the stock. Encyel. Br., by J. W. Jenks. See
Voting Tetjst.

A common form of financial securities is

known as "car trusts," from the fact that the

title to. railroad rolling stock was placed, by

bailment or sale, in one or more Individuals,

in trust, who issued certificates of ownership

in the property to the persons investing their

money on the faith of the property and the

promise of the railroad company to pay for

It. See RoixiNG Stock.

As to the origin of trusts, see James Barr

Ames, in Lect. on Leg. Hist. 243.

See Tbtjstee ; Teust Estates as Business

Companies; Spendthbift Trust; Resulting

Teust; Revocation; Eae-Maek; Confusion

OF Goods; Uses; Chabitable Uses.

The operation of trusts has been narrowed

by statute in some states: New York, Michi-

gan and Louisiana; Bisph. Eq. § 56. The sub-

ject has been very fully developed by the

Pennsylvania courts.

TRUST COMPANY. The business of such

companies consists largely in the adminis-

tration of trusts of various kinds, and par-

ticularly those arising under corporate mort-

gages. It is a common practice for them to

become surety on bonds in legal proceedings

and in various other ways, and they usually

also transact a safe deposit business. See

Safe Deposit Companies ; Sueettship.

TRUST DEED. A deedglven to a trustee

for the purpose of securing a numerous class

of creditors, as the bondholders of a railroad

corporation, with power to sell on default in

payment of their bonds, notes, or other

claims. It is used in some states instead of

a bond and mortgage in ordinary loans to an
individual or corporation.

TRUST ESTATES AS BUSINESS COM-
i PANIES. A practice in Massachusetts of

!
vesting a business or certain real estate in a

i group of trustees, who manage it for the

i benefit of the beneficial owners ; the owner-

I

ship of the latter is evidenced by negotiable

(or transferable) shares. The trustees are

elected by the shareholders, or, in case of a
vacancy, by the board of trustees. Provision

is made in the agreement and declaration of

trust to the effect that when new trustees

I

are elected, the trust estate shall vest in them
vsdthout further conveyance. The declaration

of trust specifies the powers of the trustees.

They have a common seal; the board is or-

ganized with the usual ofiicers of a board of

trustees ; it is governed by by-laws ; the of-

ficers have the usual powers of like corporate

officers; so far as practicable, the trustees in

their collective capacity, are to carry on the

business under a specified name. The trus-

tees may also hold shares as beneficiaries.

Provision may be made for the alteration or

amendment of the agreement or declaration

in a specified manner. In Eliot v. Freeman,
220 U. S. 178, 31 Sup. Ct. 360, 55 L. Ed. 424,

it was held that such a trust was not within

the corporation tax provisions of the tariff

act of Aug. 5, 1909. See also Zonne v. Min-
neapolis Syndicate, 220 U. S. 187, 31 Sup. Ct
361, 55 L. Ed. 428.
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See Sears, Trust Estates as Business Com-
panies (1912).

TRUST FUND DOCTRINE. See Stock-
HOLDBE.

TRUSTEE. A person In whom some estate,

interest, or power in or affecting property of

any description is vested for the benefit of
another.

One to whom property has been conveyed
to be held or managed for another.

To a certain extent, executors, adminis-

trators, guardians, and assignees are trus-

tees, and the law of trusts so far is appli-

cable to them in their capacity of trustees;

Hill, Trust. 49.

Trusts are not strictly cognizable at com-
mon law, but solely in equity; Watkins v.

Holman, 16 Pet. (U. S.) 25, 10 L. Ed. 873.

Any reasonable being may be a trustee.

The United States or a state may be a trus-

tee; McDonogh v. Murdoch, 15 How. (U. S.)

367, 14 L. Ed. 782; Holland v. State, 15
Fla. 455 ; State v. R. Co., 15 Fla. 690; Gibson
V. R. Co., 37 Fed. 743, 2 Lu R. A. 467. So may
a corporation; Girard v. Philadelphia, 7
Wall. (U. S.) 1, 19 L. Ed. 53; Perry, Trusts

§ 42.

"Whoever is capable of taking the legal

title or beneficial interest in property may
take the same trust for others." Perry,

Trusts § 39. Non-resident natural persons
are not disqualified from acting as trustee;

4 Am. Ry. , Rep. 291 ; an act which declares

such person disqualified is in conflict with
the federal constitution ; Farmers' Loan &
Trust Co. V. Ry. Co., 27 Fed. 146, arguendo ;

Shirk V. La Fayette, 52 Fed. 857 ; but this con-

stitutional provision does not extend to for-

eign corporations.

A foreign corporation may be a trustee;

Cook, Stock, etc. § 813 ; it must comply with
local statutes ; Farmers' Loan & Trust Co. v.

R. Co., 68 111. App. 666 ; contra, Brown v. El-

well, 17 Wash. 442, 49 Pac. 1088; Garratt
Ford Co. V. Vermont Mfg. Co., 20 R. I. 187,

37 Atl. 948, 38 L. R. A. 545, 78 Am. St. Rep.
852. See Saltmarsh v. Spaulding, 147 Mass.

224, 17 N. E. 316. In Farmers' L. & T. Co.

v. R. Co., 68 Fed. 412, where a statute of Ill-

inois declared any trust unlawful when vest-

ed in a foreign trust company unless it had
complied with certain requirements of the

statute, it was held that a trust under a rail-

road mortgage vested in such a company
merely a naked legal title, while the benefi-

cial title was in the bondholders; and that

the court would enforce the security by a
judicial sale. But a nonresident trust com-
pany was removed as trustee under an Illi-

nois railroad mortgage ; Farmers' L. & T. Co.

v. R. Co., 173 111. 439, 51 N. E. 55. A mort-

gage upon railroad property in Illinois exe-

cuted to a foreign trust corporation as trus-

tee, to secure bonds made payable outside

of the state, is not prohibited by the laws or

public poUcy of that state ; Hervey v. R. Co.,

28 Fed. 169.

The trustee of a railroad mortgage rep-

resents the bondholders who are bound by
his assent ; Lloyd v. R. Co., 65 Fed. 351. See
MoBTGAGE ; Intebvention.
The legislature of a state alone has the

power to accept a bequest to the state in

trust; State v. Blake, 69 Conn. 64, 36 Atl.

1019.

A trustee after having accepted a trust

cannot discharge himself of his trust or re-

sponsibility by resignation or a refusal to

perform the duties of the trust ; but he must
procure his discharge either by virtue of the
provisions of the instrument of his appoint-

ment, or by the consent of all interested, or

by an order of a competent court ; 4 Kent
311.

When the trustee relation is once establish-

ed, no subsequent dealing with the trust prop-
erty can relieve it of the trust; Smith v.

Guaranty Co.; 162 Fed. 15, 88 C. C. A. 669.

Trustees are not allowed to speculate with
the trust property, or to retain any profits

made by the use of the same, or to become
the purchasers upon its sale. If beneficial

to the parties in interest, the purchase by
the trustee may be retained or confirmed by
the court. And the trustee may be compelled

to account for and pay over to the cestui

qv4 trust all profits made by any use of the

trust property ; 4 Kent 438. A trustee can-

not become a purchaser at his own sale,

without special permission; Allen v. Gillette,

127 U. S. 589, 8 Sup. Ct. 1331, 32 L. Ed. 271.

A purchase by a trustee of trust property

for his own benefit is not absolutely void, but

voidable ; and may be confirmed by the par-

ties interested either directly or by long ac-

quiescence; Hammond v. Hopkins, 143 U. S.

224, 12 Sup. Ct. 418, 36 L. Ed. 134. See

Tetjst.

A court of equity never allows a trust to

fail for want of a trustee ; King v. Donnelly,

S Paige, Ch. (N. T.) 46; Vidal v. Girard's

Ex'rs, 2 How. (U. S.) 188, 11 L. Ed. 205;

Seda V. Huble, 75 la. 429, 39 N. W. 685, 9

Am. St. Rep. 495.

Whenever it becomes necessary, the court,

will appoint a new trustee, and this though
the instrument creating the trust contain no

power for making such appointment The
power is inherent in the court; Suarez v.

Pumpelly, 2 Sandf. Ch. (N. Y.) 336 ; 1 Beav.

467 ; In re Inhabitants of Anson, 85 Me. 79,

26 Atl. 996. So the court may create a new
trustee on the resignation of a trustee;

Cruger v. Halliday, 11 Paige, Ch. (N. X.) 314;

Craig V. Craig, 3 Barb. Ch. (N. Y.) 76 ; Hill,

Trust. 190. A court will not allow a trust to

fail or to be defeated by the refusal or neg-

lect of the trustee to execute a power, if such

a power is so given that it is reasonably cer-

tain that the donor intended it to be exercis-

ed ; Atwood V. R. Co., 85 Va. 966, 9 S. B. 748.

The power of equity to remove a trustee

and to substitute another in his place is

incidental to its paramount duty to see that
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trusts are properly executed, and may prop-

1

erly be exercised whenever his continuance
I

in office would be detrimental to the trust,

and even if for no other reason than that
human infirmity would prevent the co-trus-

tees or their beneficiaries from working in

harmony, and although charges against him
are either not made out or are greatly ex-

aggerated; May V. May, 167 U. S. 310, 17
Sup. Ot. 824, 42 li. Ed. 179 ; and this power
is Independent of statute or of any provision

in the trust instrument; Mazelln v. Rouyer,
8 Ind. App. 27, 35 N. E. 803 ; St. Louis v.

Wenneker, 145 Mo. 230, 47 S. W. 105, 68
Am. St. Rep. 561; Williamson v. Suydam,
6 WaU. (U. S.) 723, 18 L. Ed. 967; Balti-

more Bargain House v. St. Clair, 58 W. Va.

565, 52 S. E. 660.

A trustee may be removed for cause: As
for neglect to invest the funds ; Cavender v.

Cavender, 114 U. S. 464, 5 Sup. Ct. 955, 29
L. Ed. 212 ; and using them in his own busi-

ness; Clemens v. CaldweU, 7 B. Men. (Ky.)

171; for fraud, negligence or willful breach
of trust; Thompson v. Thompson, 2 B. Mon.
(Ky.) 161 ; for converting to his own use the
profit on a change of stock and the right to

purchase new shares; Billings v. Billings,

110 Mass. 225; mingling trust funds with
Ms own funds and refusing information to

the beneficiaries ; Sparhawk v. Sparhawk,
114 Mass. 356; neglecting to keep the funds
invested, but mingling them with his own
funds and expending them in an unauthor-
ized manner, though done through ignorance

;

Deen v. Cozzens, 7 Rob. (N. Y.) 178; for

bad faith and gross neglect in failing to sell

real estate and invest the proceeds; Haight
V. Brisbin, 100 N. Y. 219, S N. E. 74; for

loaning trust funds on personal securities al-

though approved by some of the benefici-

aries; Johnson's Appeal, 9 Pa. 416; for act-

ing adversely to the interest of the bene-

ficiary and resisting Ms proper demands;
Dlckerson v. Smith, 17 S. C. 289.

A trustee may be removed where the re-

lations between the trustee and beneficiaries

have become hostile ; Wilson v. Wilson, 145

Mass. 490, 14 N. E. 521, 1 Am. St. Rep. 477

;

where there is antipathy on the part of one
of the beneficiaries towards one of the two
trustees, deep-seated and destructive of mutu-
al confidence ; In re Nathans' Estate, 191 Pa.

404, 43 Atl. 313; where the beneficiary and
another were trustees and there was an ir-

reconcilable antagonism between them due to

the domineering conduct of the co-trustee;

In re Myer's Estate, 205 Pa. 413, 54 Atl.

1093; where the relations between the trus-

tee and the beneficiary had become so acri-

monious as to make personal intercourse be-

tween them impossible and hinder the trans-

action of the business ; In re Price's Estate,

209 Pa. 210, 58 Atl. 280 (where a charge made
by the trustee against the beneficiary that

she was the mother of an illegitimate cMld
was held good ground) ; where the relations

between a trustee and his co-trustees were

such that they could probably not co-operate,

and a majority of the trustees asked a re-

moval; Quackenboss v. Southwick, 41 N. Y.

117 ; where two of the trustees and the bene-

ficiary prayed the removal of a third trustee,

it ap|)earing that quesiions had arisen among
the trustees and the beneficiary sympathized

with the two, she being of mature age; In

re Morgan, 63 Barb. (N. Y.) 621, affirmed 66

N. Y. 618 ; where it appeared vhat by reason

of disagreement between trustees their con-

tinuance in office would be detrimental to the

estate; Russak v. Tobias, 12 Civ. Proc. R.

(N. Y.) 390; where the widow was a testa-

mentary trustee with another for her step-

daughter and she had remarried and given

up intercourse with her step-daughter and
had caused much litigation concermng the

estate; Polk v. LintMcum, 100 Md. 615, 60

Atl. 455, 69 L. R. A. 920 ; where a state of

mutual iU-wlU or hostUe feelings exists

against a trustee who has discretionary pow-
er over the rights of the beneficiary and they
are necessarily brought into personal inter-

course; McPherson v. Cox, 96 U. S. 404, 24
L. Ed. 746 ; where the relations between the

trustee and the beneficiary were not cordial

and the trust was solely for a married wo-
man of age sufficient to understand her own
interest, the trustee was removed, no fault

on the trustee's part being shown, on com-
plaint of the beneficiary that his management
was improvident; In re Chapman, 2 N. Y.

Supp. 248. Whether a trustee who has left

the administration of the trust entirely in

the hands of an acting trustee is removable
or not will depend upon the conduct of the

acting trustee; Lathrop v. Smalley's Ex'rs,

23 N. J. Eq. 192.

But removal was refused where it appeared
that the aversion of the beneficiary to the
trustee grew out of the fact of his appoint-

ment to the exclusion of herself and her hus-

band, and that her annoyance, alleged ill

health and expense of employing counsel

were due to her own acts; In re Neafie's Es-
tate, 199 Pa. 307, 49 Atl. 129; where the
trustee's duties are merely formal and minis-

terial, although there was mutual ill-will be-

tween the parties; McPherson v. Cox, 96 XJ.

S. 404, 24 L. Ed. 746 ; where the mere fact

appears that the trustee forbade the bene-
ficiaries to hold social intercourse with him-
self or his family ; Nickels v. Philips, 18 Fla.

732; where there is a mere difference of

opinion between the trustee and the bene-

ficiary ; In re Price's Estate, 209 Pa. 210, 58
Atl. 280 ; or for some whim of a beneficiary

;

In re Price's Estate, 209 Pa. 210, 58 Atl.

280 ; or for a mere disagreement between the

trustee and the beneficiary ; Gihbes v. Smith,

2 Rich. Eq. (S. C.) 131.

In the following cases removal was re-

fused: Failure to perform a duty, or an
injudicious exercise of discretion, or refusal

to exercise a discretionary power; Preston
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V. Wilcox, 38 Mich. 578; Investing funds in

his own business, which was not hazardous,
and he supposed the money was safe, and
that he would say^ expense to the fund;
Lathrop y. Smalley's Bx'rs, 23 N. J. Eq. 192

;

neglect of duty in investing the fund, if the

circumstances do not indicate bad faith and
the fund has not been impaired; Lathrop
V. Smalley's Ex'rs, 23 N. J. Eq. 197; incur-

ring losses on apparently judicious loans on
real estate by the failure of the borrower,

which could not have been anticipated; Dow
V. Dow, 63 Hun, 628, 18 N. Y. Supp. 222;

an honest mistake ; In re Durfee, 4 R. I. 401.

Where authority to manage real estate is

given to one of several heirs appointed trus-

tee under a will, a power to the other heirs

to remove him by unanimous resolution, with
the concurrence of the widow, for good and
sufficient cause, and appoint another in his

place, will not be controlled by equity except

for abuse; May v. May, 167 U. S. 310, 17

Sup. Ot. 824, 42 L. Ed. 179. A power in a
will given to one of two trustees and the

beneficiaries to remove the other trustee was
held not to be against public policy ; May v.

May, 167 U. S. 310, 17 Sup. Ot. 824, 42 L.

Ed. 179.

A trustee is entitled to all reasonable ex-

penses in carrying out the trust and all ex-

penses reasonably necessary for the security,

protection, and preservation of the property
as well as for the prevention of a failure of

the trust; Gisborn v. Ins. Co., 142 U. S.

326, 12 Sup. Ot. 277, 35 L. Ed. 1029. ,

The mere naming a person trustee does

not constitute him such. There must be an
acceptance, express or implied; see Arm-
strong V. Morrill, 14 Wall. (U. S.) 139, 20

L. Ed. 765 ; as the acceptance is essential

to the vesting of title in the trustee; Bran-
don V. Oarter, 119 Mo. 572, 24 S. W. 1035,

41 Am. St. Rep. 673. But if the person

named trustee does not wish to be held re-

sponsible as such, he should, before med-
dling with the duties of a trustee, formally

disclaim the trust; •Maccubbin v. Oromwell's

Ex'rs, 7 Gill & J. (Md.) 157.

Ordinarily, no writing is necessary to con-

stitute the acceptance of a trust in writing

;

Flint v. CUnton Co., 12 N. H. 432. See

Tbust.
The duties of trustees have been said, in

general terms, to be: "to protect and pre-

serve , the trust property, and to see that it

is employed solely for the benefit of the

cestui que trust." Bisph. Eq. § 138. He must
take possession of the trust property, call

in debts, and convert such securities as are

not legal investments.

Personal securities are not. legal invest-

ments although the investment was made
by the testator himself; King v. Talbot, 40

N. Y. 76; Hemphill's Appeal, 18 Pa. 303;

unless, by the terms of the trust, they are

allowed ; Bisph. Eq. § 139.

He will not be liable for the failure of a

banfe in which he has deposited trust funds,
unless he has permitted them to be there
for an unreasonable length of time ; 29 Beav.
231 ; or has deposited them in his own name

;

Corya v. Corya, 119 Ind. 593, 22 N. E. 3;
as he must not mix them with his own
funds; Stanley's Appeal, 8 Pa. 431, 49 Am.
Dec. 530; De Jarnette v. De Jarnette, 41
Ala. 709.

Investments by executors contrary to the
requirements of the will, upon mere person-
al security, are at their risk; Brewster v.

Demarest, 48 N. J. Eq. 559, 23 Atl. 271. A
trustee is personally liable for trust funds in-

vested in personal securities; 2 Con. Sui-.

458; and if invested in his own business,
or for his own benefit, he becomes an insurer
of the fund; City of Bangor v. Beal, 85 Me.
129, 26 Atl. 1112; and is guilty of neglect if

he loans money on an unsecured note;
Nobles V. Hogg, 36 S. 0. 322, 15 S. E. 359.
See Dickinson's Appeal, 152 Mass. 184, 25 N.
E. 99, 9 L. R. A. 279.

It is stated as a universal rule that a trus-

tee cannot invest in personal securities, even
if he has a discretion under the instrument;
Perry, Trusts, § 453; and investment in a
manufacturing company is a breach of trust

;

Warren v. Union Bank, 157 N. Y. 259, 51 N;
E. 1036, 43 L. R. A. 256, 68 Am. St. Rep. 777.

Investments in bank stocks have been held

proper; McCoy v. Horwitz, 62 Md. 183;

Harvard College v. Amory, 9 Pick. (Mass.)

446 (and in the shares of manufacturing and
insurance companies); contra, Ackerman v.

Emott, 4 Barb. (N. Y.) 626; Perry's Appeal,

22 Pa. 44, 60 Am. Dec. 63. Trustees may use

part of their funds in building on land own-

ed in the trust; -Stevens v. Melcher, 80 Hun
514, 30 N. Y. Supp. 625. It was said in an
early case, Gray v. Fox, 1 N. J. Eq. 259, 22

Am. Dec. 508, that the only security safe for

a trustee is real estate.

An investment in savings bank stock is

proper; Fanning v. Main, 77 Conn. 94, 58

Atl. 472 ; but not in a private banking part-

nership; Penn v. Fogler, 182 111. 76, 55 N. E.

192; or in the purchase and opening of a

coal mine; Butler v. Butler, 164 111. 171, 45

N. B. 426; or in buying a patent right and

manufacturing patented articles; Trull v.

TruU, 13 Allen (Mass.) 407.

A trustee with absolute power may invest

in other securities than those declared by

law the proper investments for ordinary

trustees; 1 Ky. L. Bull. 786.

Voluntary investments of a speculative na-

ture outside of the state should not be made;

In re Reed, 45 App. Div. 196, 61 N. Y. Supp.

50; but there is no arbitrary rule that trust

funds should not be invested in fixed proper-

ty in another state; Thayer v. Dewey, 185

Mass. 68, 69 N. E. 1074. A trustee should

not invest in unincumbered western lands;

In re Reed, 45 App. Div. 196, 61 N. Y. Supp.

50; or in speculative railroad stocks; White

v. Sherman, 168 111. 589, 48 N. E. 128, 61 Am.
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St. Rep. 132; or in the stock of a corpora-

tion; Tucker v. State, 72 Ind. 242; or in the
debentured stock of a speculative trust com-
bination; In re Hall, 164 N. Y. 19&, 58 N. B.

11; or In second mortgage bonds of a rail-

road; Clark V. Anderson, 13 Bush (Ky.) Ill;

though such an investment is said not to be
inconsistent with sound discretion; Taft v.

Smith, 186 Mass. 31, 70 N. E. 1031; Bartol's

Estate, 182 Pa. 407, 38 Atl. 527.

An investment In corporate stock is a
breach of duty; Tucker v. Hart, 72 Ind. 242;

and so is one in encumbered real estate;

Shuey_ v. Latta, 90 Ind. 136; Singleton v.

Lowndes, 9 S. C. 465 ; contra, as to a second
mortgage; Sherman v. Lanier, 39 N. J. Eq.

249.

A testamentary tnistee, who has retained

investments made by his testator which have
depreciated, will not be surcharged simply
because his judgment turned out to be
wrong; Green v. Crapo, 181 Mass. 55, 62 N.
E. 956; so in Peckham v. Newton, 15 R. I.

321, 4 Atl. 758. So a specific legacy may be
kept in the Investments made by ttie testa-

tor; Ward V. Kitchen, 30 N. J. Eq. 31.

Where a mortgage loan was sufficiently se-

cured when made, the subsequent deprecia-

tion of the land will not be chargeable to the

trustee; Clark v. Anderson, 13 Bush (Ky.)

111. If a trustee acts in good faith and with
diligence and in a way that the court would
have approved under the circumstances as
the trustee honestly believed them to be, he
wUl not be held responsible; Gilbert v. Kolb,
85 Md. 627, 37 Atl. 423: That a tnistee act-

ed under advice of counsel is not an excuse;
In re Westerfield, 32 App. Div. 324, 53 N.
Y. Supp. 25. When a trustee is wanting in

common prudence, and a loss to the trust

results, he must bear the loss ; Hart's Estate,

203 Pa. 480, 53 Atl. 364; if he so invested
funds as t') make it possible for him to make
a profit himself, this would render him re-

sponsible for any loss; Carr's Estate, 24 Pa.
Super. Ct. 369. Trustees are not liable if

they acted In good faith and in the exercise
of a reasonable discretion and as they would
have dealt with their own property; Watkins
V. Stewart, 78 Va. 111.

If the cestui que trust assents, or if an in-

vestment is made at his request, he cannot
complain; Matter of Hall, 164 N. Y. 196, 58
N. E. 11; but the consent of the cestui que
trust to an Investment In railroad stocks is

held to be no protection to the trustee In case
of loss; White v. Sherman, 168 111. 589, 48 N.
E. 128, 61 Am. St. Rep. 132; nor to an in-

vestment forbidden by law; Aydelott v.

Breeding, 111 Ky. 847, 64 S. W. 916; nor was
the consent of the beneficiary material where
it appeared that he was a person greatly
dominated by the trustee; WIeters v. Hart,
68 N. J. Eq. 796, 64 Atl. 1135. But In Phil-

lips V. Burton, 107 Ky. 88, 52 S. W. 1064, it

was held that the beneficiary could not com-
plain after consenting to an Investment and
after long acquiescence; also where several

Ufe tenants acquiesced in an investment; In
re Hall, 164 N. Y. 196, 58 N. B. 11.

Trust funds must be Invested within a rea-

sonable time; a year was held to be with "all

convenient speed"; 11 Hare 160; six months
has been held reasonable; Dunscomb v.

Dunscomb, 1 Johns. Ch. (N. Y.) 508, 7 Am.
Dec. 504; three months; Barney v. Saunders,

16 How. (U. S.) 543, 14 L. Ed. 1047; two
months; Appeal of Witmer, 87 Pa. 120.

Premiums paid for investments ai-e to be

charged to principal and not to Income ; Bey-
er's Estate, 8 Pa. DIst. R. 613, per Penrose,

J. ; to the same effect, Bergen v. Valentine,

63 How. Pr. 221 ; Hite v. Hite, 93 Ky. 257, 20
S. W. 778, 19 L. B. A. 173, 40 Am. St. Rep.
189; contra, New York Life Ins. & Trust Co.

V. Baker, 165 N. Y. 484, 59 N. E. 257, 53 L.

R. A. 544 ; In re Stevens, 187 N. Y. 471, 80
N. E. 358, 12 L. R. A. (N. S.) 814; 10 Ann.
Cas. 511 ; New England Trust Co. v. Baton,
140 Mass. 532, 4 N. B. 69, 54 Am. Rep. 493,

Holmes, J., dissenting, with the concurrence
of the Chief Justice and Allen, J. ; the case

Is strongly criticised in 34 Alb. L. J. 144.

A trustee's discretion, if in good faith, will

not be interfered with by a court ; Shelton v.

King, 229 U. S. 90, 33 Sup. Ct 686, 57 L. Ed.
1086.

Ordinarily the law will not permit a trus-

tee to contract with his cestui que tfust for
a pecuniary advantage; to do so, he must
first dissolve the fiduciary relation ; Stewart
V. Fellows, 128 111. 480, 20 N. E. 657.

A writer has deduced the following rules
as to Investments by trustees (13 Am. L.
Reg. N. S. 210): Where there Is no express
power of sale in the instrument creating a
trust, and none is necessarily implied, and
the discretion of the trustee is the sole re-

striction upon Investments, he wUl generally
be protected where he has acted bona fide

and vrith reasonable diligence and prudence.
But in a state where the trustee Is protected
from loss which may arise from certain spec-
ified and so-called legal Investments, the rule
Is much more stringent, and extraordinary
care and diligence are required of the trus-

tee as well as bona fides, and it is dangerous
to invest trust funds in any other securities

than those thus indicated. But where there
is no express power of sale given, and where
none such can necessarily be implied from the
nature of the trustee's duties, the only safe
means of changing an insecure investment,
left so by the creator of the trust, is to make
the change under the direction of the proper
court, and If done without such authority,
the trustee will be liable to the cestui que
trHist for breach of trust. Where there Is no
such power of sale and the trustee leaves un-
changed an Investment made by the testator
and loss ensues, he will generally be protect-

ed if acting with bona fides, even in cases,

where, if there had been a power of sale and
he had neglected to sell, he would have been
liable under the first rule laid down above.
A trustee will not be surcharged for a loss
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which has occurred to the estate if he has
exercised common skill, prudence, and cau-
tion, but he will be held responsible for su-
pine negligence or wilful default ; In i;e Bar-
tol's Estate, 182 Pa. 407, 38 Atl. 527. Where
a trustee held on to mortgages on agricultur-
al land in hopes that an apparently tempora-
ry depression would pass away, it was held
that he had committed only an error of judg-
ment and was not liable for loss; [1896] 1
Ch. 323.

An act of 1896 in England provides that if

a trustee acts honestly and reasonably, he
may be relieved wholly or partly from per-

sonal liability for loss through investments;
[1897] 1 Ch. 536.

. The office and duties of trustees being mat-
ters pf personal confidence, they are not al-

lowed to delegate these powers unless such
a power is expressly given by the authority
by which they were created ; but a trustee

may appoint an agent where it is usual to do
so in the ordinary course of business ; Blight
V. Schenck, 10 Pa. 285, 51 Am. Dec. 478 ; Sin-

clair v. Jackson, 8 Cow. (N. Y.) 543.

A trustee, though remunerated for his serv-

ices, is not liable to the trust estate for loss

caused by the thefts of a servant employed
by him, where he has exercised due care in

the selection of the servant ; [1893] 1 Ch. 71.

Where a trustee has delegated his trust,

there is no question of primary and secon-

dary liability in respect of a breach of trust,

but all are equally liable; 68 Law T. 18.

\Vhile the law allows a person named as
trustee to disclaim or renounce, he cannot, if

he has by any means accepted and entered

upon the trust, rid himself of the duties and
responsibilities after such acceptance, except
by a legal discharge by competent authority

;

Shepherd v. McEvers, 4 Johns. Ch. (N. Y.)

136, 8 Am. Dec. 561 ; 1 My. & K. 195. Dis-

claimer of a trust may be established by acts,

or by non-action long continued ; Brandon v.

Garter, 139 Mo. 572, 24 S. W. 1035, 41 Am. St
Rep. 673. Where trustees who hold church
property have seceded from the church, and
also been expelled, they have divested them-
selves of all control of the church property

and cannot maintain a bill to enjoin any one
from doing anything which affects the prop-

erty ; Garrett v. Nace, 5 Pa. Super. Ct. 475.

The trustee is in law generally regarded

as the owner of the property, whether the

same be real or personal ; Hill, Trust. 229.

Yet this rule is subject to material qualifi-

cations when taken in connection with the

doctrines of powers and uses, and the legis-

lation of the several states ; Bank of United
States V. Beverly, 1 How. (U. S.) 134, 11 L.

Ed. 75 ; 4 Kent 321.

The quality and continuance of the estate

of a trustee will be determined by the pur-

pose and exigency of the trust, rather than
by the phraseology employed in the descrip-

tion of the estate conveyed; and, therefore,

if the language be that the estate goes to

the trustee and his heirs, it may be limited
to a shorter period, if thereby the purposes
of the creation of the trust are satisfied; 8
Hare 156 ; NicoU v. Walworth, 4 Den. (N. Y.)

385.

Where there are several trustees, they
are considered to hold as joint-tenants, and
on the death of any one the property re-

mains vested in the survivor or survivors

;

and on the death of the last, the property,
if personal (at common law), went to the
h^ir or personal representative of the last-

deceased trustee. But the rule as to trust
property going to heirs and executors is

changed in most of the states, so that in

theory the court of chancery assumes the
control, and it appoints a new trustee on the
decease of former trustees. If power be com-
mitted to two or more trustees, it is regarded
as coupled with an interest, and will still ex-
ist in the surviving trustee on the death of
any or all of his co-trustees. 2 Prob. Rep.
Ann. 23. If the power is confided to several
trustees, nommatim, it imports a personal
discretion or confldence of a, personal nature,

and on the death of one of these donees the

power dies with him and cannot be exercised

by the survivors; id.; 13 Sim. 91; 4 Kent
311.

See Tbtjst.

Each trustee has equal Interest in and
control over the trust estate; and hence, as

a general rule, they cannot (as executors

may) act or bind the trust separately, but

must act jointly ; 4 Ves. Ch. 97 ; Ridgeley v.

Johnson, 11 Barb. (N. Y.) 527. All the trus-

tees of a single trust must execute the duties

of the trust jointly ; People v. O'LoughUn,
79 Misc. 650, 140 N. Y. Supp. 488. One of

three trustees cannot institute a suit without
the knowledge and consent of the others;

McGeorge v. Imp. Co., 88 Fed. 599 ; the joint

act of several executors is necessary in any
transaction under the will ;

~ Hosch Lumber
Cp. V. Weeks, 123 Ga. 336, 51 S. E. 439;
though more power is usually given to a

single executor than to a single trustee.

A co-trustee is not responsible for the act

of his co-trustee where the latter undertook

the entire management of the trust ; Meldon
V. Devlin, 20 Misc. 56, 45 N. Y. Supp. 333;

nor does the mere acceptance of commissions
render him liable ; In re Westerfield, 32 App.
Div. 324, 53 N. Y. Siipp. 25.,

Joint trustees are not responsible for mon-
ey received by their co-trustees if the receipt

be given for the mere purposes of form. But
if receipts be given under circumstances pur-

porting that the money, though not received

by both, was under the control of both, such

a receipt shall charge, and the consent that

the other shall misapply the money, particu-

larly where he has it in his power to secure

it, renders him responsible ; Pim v. Downing.
11 S. & R. (Pa.) 71. In the case of a public

trust, the acts of a majority are binding;

Bisph. Eq. § 147.
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A trustee is, generally, not responsible

for the conduct of his co-trustee ; see 2 Lead.
Cas. Eq. 858 ; where several trustees join in

a receipt, prima facie, all will be considered

to have received the money, but one of them
may show that he did not in fact receive the

money, but joined in the receipt for conform-
ity ; Bisph. Eq. § 146. A trustee who stands

by and sees a fraud on the trust committed
by his co-trustee will be held responsible for

it; Ducommun's Appeal, 17 Pa. 268. But
trustees are not liable for the conversion of

money collected by their co-trustee, in course
of administration of the trust, without their

knowledge or consent; Purdy v. Lynch, 72
Hun, 272, 25 N. Y. Supp. 585.

A trustee who joins in a receipt for con-

formity is not liable for the misapplication

of the money by his co-trustee who receives

it; Stowe v. Bowen, 99 Mass. 194; unless
guilty of culpable negligence ; Irwin's Appeal,
35 Pa. 294 (an executor) ; but he must show
that he did not receive it, as his receipt is

prima fade evidence against him in equity
and conclusive at law. The great preponder-
ance of authority is, that a sale under a pow-
er is not difCerent from the execution of a re-

ceipt for the trust moneys ; but a trustee who
joined in receiving the money continues re-

sponsible for it until it is invested. Execu-
tors are generally held liable only for their

own acts, and not for moneys which do not

pass into their hands ; Perry, Trusts, pp. 416,

420.

The plaintiff allowed the trust fund to be
in the hands of defendant, a co-trustee, who
entrusted it to a broker, who embezzled part

of it; defendant was held entitled to con-

tribution. from plaintiff
;

[1896] ' 2 Oh. 415.

Where one, at the request of another, un-

dertakes a trust for that other's benefit, he
has generally been held entitled to be in-

demnified by the beneficiary personally, if

the trust fund was insuflScient, for any ex-

penses connected with the execution of the

trust; L. R. 7 Ch. 395; L. R. 4 C. P. 36;

and so in the ease of calls, in liquidation of

a company, in excess of the value thereof,

if the beneficiary is sui juris; [1901] A. 0.

118; a trustee who has honestly and faith-

fully paid out money for the beneficiary's

benefit is entitled to indemnity; Perry,

Trusts, § 485.

One trustee may be held responsible for

losses which he has enabled a co-trustee to

cause, though there was no actual partici-

pation by him; State v. Guilford, 18 Ohio

509 ; Taylor v. Benham, 5 How. (U. S.) 233,

12 L. Ed. 130. It is the duty of each trustee

to carry out the trust, and a trustee cannot
relieve himself of the duty by agreement with

his co-trustees to look after only certain

parts of the trust property ; Hayes v. Pratt,

147 U. S. 557, 13 Sup. Ct. 503, 37 L. Ed. 279.

A trustee may come into equity to ob-

tain advice and assistance In the execution

of his trust ; Hill, Trust. 298.

A testamentary trustee may file a bill for

instructions by the court in a case involving

reasonable grounds of doubt as to the mean-
ing of the trust; Mersman v. Mersman, 136

Mo. 244, 37 S. W. 909; Stephenson v. Nor-

rls, 128 Wis. 242, 107 N. W. 343; Jones v.

Creamer, 32 Ohio Cir. Ct 223 (under the

Code). Instructions to a trustee will be giv-

en, only on the present disposition of income
when the time for a division of the principal

has not arrived; BaUey v. Smith, 214 Mass.

114, 101 N. E. 62.

Where the legal estate is vested in trus-

tees, all actions at law relative to the trust

property must be brought in their name, but

the trustee must not exercise his legal powers
to the prejudice of a cestui que trust, and
third persons must take notice of this limi-

tation of the legal rights of a trustee; 2

Vem. 197.

The trustee (and also his personal repre-

sentatives to the extent of any property re-

ceived from the trustee) is responsible in

suit for any breach of trust, and will be
compelled to compensate what his negli-

gence has lost of the trust estate. He is

not only chargeable with the principal and
income of the trust property he has received,

but is liable for an amount equal to what,
with good management, he might have re-

ceived; and this includes interest on a sum
he has needlessly allowed to remain where
it earned no interest; 2 Beav. 480; 4 Russ.
195.

The rule as to the right of a trustee to

contribution from his co-trustee for loss by
a breach of trust for which both are equally
to blame, does not apply where one of the
trustees is also a cestui que trust and has
received an exclusive benefit by the breach
of trust ; in that case the rule to be applied
is that under which the share or interest of
a cestui que trust who has assented to, and
profited by a breach of trust has to bear the
whole loss ; and the trustee who is a cestui
que trust must, therefore, indemnify his co-
trustee to the extent of his share or interest
in the trust estate, and not merely to the
extent of the benefit he has received

; [1896]
1 Ch. D. 685.

A trustee is entitled to reasonable com-
pensation; Jarrett v. Johnson, 116 111. App.
592; Urann v. Coates, 117 Mass. 41. The
cases are so numerous and vary so much on
their facts that no rule can be deduced
within present limits. The orphans' court
cannot divide commissions as between co-
trustees; Greble's Estate (No. 1), 16 Pa.
Super. Ct 42. A trustee is entitled to com-
missions on income without filing an ac-
count; Cook V. Stockwell, 206 N. T. 481,
100 N. E. 131, Ann. Cas. 1914B, 491, affirming
144 App. Div. 895, 128 N. T. Supp. 1119.
Commissions upon the corpus of a trust

estate are never allowed except when the
fund is in course of distribution; Bosler's



TKUSTEE 3340 TRUSTEE PROCESS

Estate, 161 Pa. 457, 29 Atl. 57; except under
extraordinary eircumstances j^ id.

Trustees In control of real property under
a win are liable in tort as individuals for
their negligence in its management ; O'Malley
V. Gerth, 67 N. J. L. 610; 52 Atl. 563; if

liable at all, they are liable as individuals;
Moniot V. Jackson, 40 Misc. 197, 81 N. T.
Supp. 688. But it is held that they are not
in such case liable to a passer-by caused' by
their servant's negligence in repairing a side-

walk; Parmenter v. Barstow, 22 R. I. 245,
47 Atl. 365, 63 L. R. A. 227.

Where trustees have the power to conduct
a business as if absolute owners of the prop-
erty, and without liability for the miscon-
duct of employes, the estate, and not the
trustee, is liable for the negligent act of their

driver in charge of a team employed in the
business; Prinz v. Lucas, 210 Pa, 620, 60
Atl. 309. Where a trustee carried on the
testator's colliery, and, in so doing, let down
the surface of the land and injured the

building of an adjoining owner, it was held
that, as the trustee was entitled to indemnity
against the beneficiary, the plaintiflf could
collect from the estate direct the judgment
he obtained against the trustee personally;

[1900] 1 Ch. 199.

Notice to a trustee is notice to the cestui

que trust; Brannon v. May, 42 Ind. 92. The
addition of the word "trustee" to the signa-

ture of the drawer of a check constitutes

such notice of a trust as to put the payee
upon inquiry; Marshall v. De Cordova, 26

App. Div. 615, 50 N. Y. Supp. 294.

A constituent or cestui que trust may sue,

and make his representative or trustee a de-

fendant, when the latter refuses after a rea-

sonable time to sue ; Brun v. Mann, 151 Fed.

145, So C. 0. A. 513, 12 L. R. A. (N. S.) 154.

TRUSTEE PROCESS. A legal process

used in the New Eugland states, and similar

to the garnishee process of others.

All goods, effects, and credits so Intrusted or de-
posited in ttie hands of others that the same cannot
be attached by ordinary process of law, may, by an
original writ or process, the form of which is given
by the statute^ be attached in whose hands or pos-
session soever they may be found, and they shall,

from the service of the writ, stand bound and be
held to satisfy such judgment as the plaintiff may
recover against the principal defendant ; Cushlng,
Trustee Pr. 2. It is issued as part of the original

writ.

Under the trustee process. In Massachu-
setts, a plaintiff, without giving bond, can
attach substantially any property of a de-

fendant which would be subject to execution

at common law or can tie up the "goods, ef-

fects and credits," of the defendant deposited

with or entrusted to a third person. It does

not appear to be settled as to how much of

the defendant's property the plaintiff may
attach. He is entitled to full protection on

his claim. In practice the ad damnum clause

is the outside limit of his attachment and it

is always open to the defendant to move for

a reduction of the attachment. The defend-
ant may dissolve the attachment by giving
bond.

TUB. A measure containing sixty pounds
of tea, and from fifty-six to eighty-six pounds
of camphor. Jacob.

TUB-MAN. In Old English Law. A bar-
rister who had a pre-audience,ln tlje Court of
Exchequer, and also one who had a partic-
ular place in court, was so called. So also a
"Post-man." These designations came from
the places where they sat. See 3 Steph. Com.
318 ; 7 M. & W. 188.

TUCKER ACT. The act of March 3, 1887,
relating to the jurisdiction of the court of
claims. Garl. & Ralston, Fed. Pr. 413. See
United States Cotjeis.

TUG. A steam vessel built for towing;
practically synonymous with towioat.
Tugs are subject to the ordinary rules of

navigation touching collisions. Where a
schooner was being towed by a tug lashed
to her port side, the fact that the schooner
had a pilot on board did not make the tug
the mere servant of the schooner, so as to

exempt the tug from responsibility; The
Charles Allen, 11 Fed. 319 ; The Atlas, 93 U.
S. 302, 23 L. Ed. 863.

A tug is not a common carrier or insurer,

and is bound only to reasonable care and
skill; The W. H. Simpson, 80 Fed. 153, 25
C. C. A. 318 ; Brown v. Olegg, 63 Pa. 51, 3
Am. Rep. 522; The Margaret, 94 U. S. 494,

24 L. Ed. 146.

A tug and tow while being slowly navi-

gated are held not to blame in a collision

with a steam ship in a fog, although, they

do not stop where there are indications of

danger. It is not subject to the same rule

as two steam ships approaching each other

under like circumstances; [1897] P. 28. A
contribution in general average cannot be
had against a steam tug for casting off the

tow of barges in order to save the tug; the

tug and barges do not constitute a single

maritime adventure; The J. P. Donaldson,

167 U. S. 599, 17 Sup. Ct 951, 42 L. Ed. 292.

Towage contracts are within admiralty juris-

diction ; The W. J. Walsh, 5 Bened. 72, Fed.

Cas. No. 17,922.

See Towage.

TUMBREL. An Instrument of punishment
made use of by the Saxons, chiefly for the

correction of scolding women by ducking

them in water, consisting of a stool or chair

fixed to the end of a long pole.

A chair fixed on a pair of wheels. See
Oiicking-Stool.

It is said to mean a manure cart Used of

vehicles which drew French prisoners to the

guillotine ; but that was a large, 4-wheel wag-

on. Cent. Diet.

TUMULTUOUS PETITIONING. Under
Stat. 13 Oar. II. st. 1, c. 5, this was a mis-

demeanor, and consisted in more than twen-
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ty persons signing any petition to the crown
or either house of parliament for the altera-

tion of matters established by law in church
or state, unless the contents thereof had been
approved by three justices, or the majority
of the grand jury at assizes or quarter ses-

sions. No petition could be delivered by more
than ten persons. 4 Bla. Com. 147. Not more
than twenty names could be signed.

TUN. A measure of wine or oil, containing

four hogsheads.

TUNGREVE. A reeve or baiUfC. Spel-

man, Gloss.

TUNNAGE. A duty In England anciently

due upon all wines Imported, over and above
the prisage and butlerage. 2 Steph. Com.
628.

TUNNEL. A municipal corporation, au-

thorized by law to improve a street by build-

ing on the line thereof a tunnel, under a nav-

igable river, incurs no liability for damages
unavoidably caused to adjoining property by
obstructing the street or river, unless such
liability be imposed by statute. Northern
Transp. Co. v. Chicago, 99 U. S. 635, 25 I* Ed.

336.

Where a railroad company, having a right

of way over a street, buUt a tunnel through
It, it was held that its right to the surface
was not impaired ; Junction R. Co. v. Boyd, 8
Phila. (Pa.) 224.

TURBARY. In English Law. A right to

dig turf; an easement. It cannot be dug for

sale; Noy 145. See Common.

TURF AND TWIG. A piece of turf, or a
twig or a bough, were delivered by the feof-

for to the feoffee in making livery of seisin.

2 Bla. Com. 315. See Symbolic Deliveet;
Seisin.

Turf and TvAg and Water. Referred to in

Penn's defence of his title to the Three Lower
Counties (in Delaware). See Amer. Hist
Soc, 1903, p. 244.

TURN, or TO URN. See Sheelbt's Todbn.

TURNKEY. A person under the super-

intendence of a jailor, whose employment
is to open and fas-ten the prison-doors and
to prevent the prisoners from escaping.

It is his duty to use due diligence; and
he may be punished for gross neglect or

wilful qiisconduct in permitting prisoners

to escape.

TURNOUT. A short side-track on a rail-

road which may be occupied by one train

while another is passing on the main track

;

a siding. Philadelphia v. R. Co., 133 Pa! 134,

19 Atl. 356. See Railroad.
Turnouts and switches, in an act providing

that a railroad company may build such
without altering Its charter, relate to tracks
in the nature of side tracks, adjacent to and
used in connection with another line of track,

and do not refer to a track which branches
ofC entirely from the existing line to a dis-

tant objective point; Memphis v. R. Co., 183

Fed. 529, 106 C. C. A. 75.

TURNPIKE. See Tuenpike-Road.

TURNPIKE-ROAD. A road or highway
over which the public have the right to travel

upon payment of toll, and on which the par-

ties entitled to such toll have the right to

erect gates and bars to insure its payment.

6 M. & W. 428; Maysville & Mt. S. Turnp. Co.

V. Ratliff, 85 Ky. 244, 3 S. W. 148.

A tumplke-road is a public highway ; Pitts-

burgh, M. & T. R. Co. V. Com., 104 Pa. 583;

Lexington & O. R. Co. v. Applegate, 8 Dana
(Ky.) 289, 33 Am. Dec. 497; and the obstruct-

ing of it is a public nuisahce ; Com. v. Wilk-
inson, 16 Pick. (Mass.) 175, 26 Am. Dec. 654

;

and the posting of a notice that the company
could not profitably keep up the road and un-

less it was bought by the county it would be
closed up as private property, was held to

be in effect an abandonment of the road and
'

it became a public highway; Craig v. Peo-
ple, 47 111. 487.

Turnpike-roads are usually made by cor-

porations under legislative authority; and,

the roads being deemed a public use, such
corporations are usually armed with the pow-
er to take private property for their construc-

tion. The title to the soil remains in the

owners of the adjoining land ; Wright v. Car-
ter, 27 N. J. L. 76 ; and, after the franchise
for the construction of the turnpike has ex-

pired, the road reverts to the public; Pitts-

burgh, M. & Y. R. Co. V. Com., 104 Pa. 583;

State V. Toll-Road Co., 10 Nev. 155. The leg-

islature may authorize the conversion of an
existing highway Into a turnpike-road ; Sher-

wood V. Weston, 18 Conn. 32; without any
pecuniary equivalent to the owner of the fee,

such road still remaining a public highway;
Chagrin, F. & C. P. R. Co. v. Cane, 2 Ohio St.

419 ; but no matter how bad the condition
of a public road, its condition is no justifica-

tion to a turnpike company for taking it as
the line of a turnpike; Groff's Appeal, 128
Pa. 621, 18 Atl. 431. A turnpike-road being a
highway, any obstruction placed thereon ren-

ders the author of it liable as for a public

nuisance; Coinmonwealth v. Wilkinson, 16
Pick. (Mass.) 175, 26 Am. Dec. 654 ; Estes v.

Kelsey, 8 Wend. (N. Y.) 555.

A turnpike company cannot be deprived
of Its road or its franchise by the exten-

sion of the limits of a municipal corpora-

tion to include the road; Port Wayne L. &
I. Co. V. Road Co., 132 Ind, 80, 30 N. E. 880,

15 L. R. A. 651. It is held that municipal au-

thorities may require the grade of a turn-

pike within its limits to be changed to con-

form to that of a street; Borough of Cham-
bersburg v. Manko, 39 N. J. L. 500 ; and the

municipality may require the turnpike to be

kept In repair, but the city is not liable for a
failure to do so; State v. New Brunswick,
32 N. J. L. 548; and a municipality may, by
legislative authority, tax itself in aid of a
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turnpike company; Gelpcke v. Dubuque, 1

Wall. (U. S.) 175, 17 L. Ed. 520 ; Douglas v.

Chatham, 41 Conn. 211.

A statute attempting to authorize a court,

without a jury, to declare a turnpike-road

abandoned and Its franchise forfeited because

the road has been out of repair for six months,

violates the constitutional guat,anty of trial

hy jury and against the deprivation of proper-

ty without due process of law; Salt Creek
Tump, Co. V. Parks, 50 Ohio St. 568, 35 N. E.

304, 28 L. R. A. 769.

Turnpike companies, so long as they con-

tinue to take toll, are bound to use ordinary-

care in keeping their roads in suitable repair,

and for any neglect of this duty are liable to

action on the case for the damages to any per-

son especially injured thereby; Townsend v.

Turnpike Co., 6 Johns. (N. Y.) 90; Pomeroy v.

Turnpike Corp., 10 Pick. (Mass.) 35; and to

an indictment on the part of the public

;

State V. Patton, 26 N. 0. 16; Moore v. State,

26 Ala. 88; Com. v. Bridge Corp., 2 Gray
(Mass.) 58.

Travelers are liable for toll though they
avoid the gates ; Fitch v. Lothrop, 2 Root
(Conn.) 524; Centre Turnpike Co. v. Vandu-
sen, 10 Vt. 197; but not for travel between the

gates without passing the same; Elliott, Roads
70; Lexington & G. T. Rd. Co. v. Redd, 2 B.
Monr. (Ky.) 30; Buncombe Turnpike Co. v.

Mills, 32 N. C. 30; but where the traveler

entered upon the turnpike and traveled there-

on and when near a toll gate, turned out up-
on a public highway and thereby passed the
toll gate without paying toll, but did not en-

ter again upon the turnpike, he was not lia-

ble under a statute for fraudulent evasion of
tolls, although he may have had such inten-

tion; Centre Turnpike Co. v. Vandusen, 10
Vt. 197.

In an action by a company to enforce the

statutory penalty for illegally passing its

toUgate, it is no defense that the road was
not in good condition; Canal St. Gravel-Road
Co. V. Paas, 95 Mich. 372, 54 N. W. 907.

Exemptions from toll are construed most lib-

erally In favor of the community; Ang. High.

§ 359; and are usually created by special stat-

ute in relation to different kinds of vehicles;

Mahon v. R. Co., 24 N. T. 658; going to or

from mills; Bates v. Sutherland, 15 Johns.

(N. Y.) 510; in favor of husbandry; Camden,
E. & M. T. Co. V. Fowler, 24 N. J. L. 205; go-

ing to church; 2 B. & Aid. 206; ordinary do-

mestic business of family concerns ; Centre

Turnp. Co. v. Smith, 12 Vt. 2l2." Mail coach-

es are subject to toll, but may not be delayed

for non-payment; Hopkins v. Stockton, 2 W.
& S. (Pa.) 163.

A turnpike company authorized to collect

toll ^rom designated carriages, etc., may col-

lect toll from bicycles, although the amount
of toll cannot be exactly determined by the

method designated for other vehicles; Geiger

V. Turnp. Road, 167 Pa. 582, 31 Atl. 918, 28

I/. E. A. 458; but no charge can' be made to

the person using bicycles where the statute

designates "vehicles drawn by animals";
Murfin V. Plank-Road Co., 113 Mich. 675, 71
N. W. 1108, 38 L. R. A. 198, 67 Am. St. Rep.
489; "or vehicles drawn by one or more
beasts;" String v. Turnp. Co., 57 N. J.' Eq.

227, 40 Atl. 774.

A "shunpike" is a road or turnpike laid

out by an individual or by the selectmen of

the town to facilitate the evasion of toll by
travellers upon a turnpike road and will en-

title the turnpike company to an action on
the case for the damages, or to an injunction

ordering the same to be closed; Elliott, Roads,

74; Cheshire Turnpike v. Stevens, 10 N. H.
133; Salem & H. Turnpike Coi v. Lyme, 18
Conn. 451; Clarksville & R. Turnpike Co. v.

ClarksviUe (Tenn.) 36 S. W. 979; unless

made necessary by the lay of the land and
the wants of. the community; Charles River
Bridge v. Warren Bridge, 11 Pet. (U. S.) 420,

9 L. Ed. 773. And such company has been
held entitled "to compensation for the injury

to their franchise by a highway which inter-

sects their road at two distinct points and
thereby enables travellers to evade the pay-

ment of tolls, though such highway be regu-

larly established by the proper authorities to

meet the necessities of public travel; In re

Flatbrush Ave., 1 Barb. (N. Y.) 286.

Abutting owners have a right to enter on

a turnpike from any part of their premises

and they may erect and maintain bridges for

that purpose, but cannot so connect it with

a private way that it operates as a shunpike,

and allow It to be used by the general pub-

lic; Cincinnati & S. G. Ave. Co. v. Bates, 2

Ohio CIr. Ct. 376; Chestnut Hill & S. H.

Turnpike Co. v. Piper, 15 W. N. O. (Pa.) 55

;

and a turnpike company cannot by building

a fence along its road prevent any one from

entering thereon from his own property at

any point; Saul v. Turnpike Co., 12 Phila.

(Pa.) 346.

TURNTABLE CASES. The defendants,

who owned waste land, allowed the public to

transverse it, and children of all ages played

on it. A child was injured by a fall of a

stone from a stone pile. Held, that there be-

ing neither allurement, nor trap, nor invita-

tion, nor dangerous object placed upon the

land, the defendants were not liablg ; [1913]

1 K. B. 398. See Negligence.

TURPIS CAUSA (Lat.). A base or vile

consideration, forbidden by law, whldi

makes Oie contract void: as, a contract the

consideration of which Is the future illegal

cohabitation of the obligee with the obligor.

TURPITUDE. Everything done contrary

to justice, honesty, modesty, or good morals,

is said to be done with turpitude.

TUTELA (Lat). A power given by the

civil law over a free person to defend him

when by reason of his age he is unable to
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defend himself. Women by the civil law
could only be tutors of their own children.

A child under the power of his father was
not subject to tutelage, because not a free
person, caput liherum.

Legitima tutela was where the tutor was
appointed by the magistrate.

TUTELAGE. See Tutbla.

TUTEUR OFFICIEUX. In French Law.
A person whose duties are analogous to

those of a guardian in English law ; he must,
however, be over fifty years of age, and ap-

pointed with the consent of the parents, or,

in their default, of the eonseil de famille,

and is only appointed for a child over fifteen

years of age.

TUTEUR SUBROGE. In French Law.

The title of a second guardian appointed for

an infant under guardianship; his functions

are exercised in ease the interests of the In-

fant and his principal guardian conflict.

Code Nap. 420 ; Brown, Diet.

TUTOR. In Civil Law. One who has been
lawfully appointed to the care of the person

and property of a minor.

By the laws of Louisiana, minors under the

age of fourteen years, if males, and under

the age of twelve years, if females, are, both

as to their persons and their estates, placed

under the authority of a tutor. Above that

age, and until their majority or emancipa-
tion, they are placed under the authority of

a curator.

TUTOR ALIENUS (Lat). in English Law.

The name given to a stranger who enters

upon' the lands of an infant within the age

of fourteen, and takes the profits.

He may be called to an account by the in-

fant and be charged as guardian in socage;

Littleton, s. 124 ; Co. Litt 89 6, 90 a.

TUTOR PROPRIUS (Lat). The name giv-

en to one who is rightly a guardian in soc-

age, in contradistinction to a tutor alienus.

TUTORSHIP. The power which an indi-

vidual, sui juris, has to take care of the per-

son of one who is unable to take care of him-

self. Tutorship differs from curatorship. See

Peootjeatoe; Peotxitoe.

TUTRIX (Lat). A woman who Is appoint-

ed to the office of a tutor.

TWELFHINDI. The highest rank of men
in the Saxon government, who were valued at

1,200s. For any Injury done to them, satis-

faction was to be made according to their

worth. Cowell.

TWELVE-DAY WRIT. A writ for sum-
mary procedure on bills of exchange and
promissory notes. Whart.

TWELVE TABLES, LAWS OF THE.
Laws of ancient Rome. It was formerly sup-

posed that the law of the Twelve Tables be-

longed to a more archaic type than it really

does. Modem students take the view that

Roman law was not at any one time a per-

fect and symmetrical whole. Probably they

were regarded as an ultimate source of law
for the field they covered, but they did not

purport to Include the -whole of the recogniz-

ed customary law; they were no mere con-

solidation, but a reforming code. It is cer-

tain that they incorporated Greek materials.

The means of Information were at hand in

the Greek cities of Southern Italy. On the

other hand, doubts that have lately been cast

upon their antiquity have not met with a fa-

vorable reception. It would seem that they

went near to stereotype an archaic and for-

malist procedure and that the Romans of

later generations escaped from great incon-

venience only by the devices of legal Actions

and equity. Pollock's Malne% Anc. L. 19, 25.

It Is by no means certain that the extant

fragments of them have come down to us in

their precise form and expression. The lan-

guage has probably been somewhat modified

by subsequent usage. These laws are not
,

fresh enactments, but merely a written state-

ment of the law as It actually stood. They
were substantially a codification, and not

merely an incorporation, of the customary

law of the people. There were Greek ele-

ments in them, but still they were essentially

Roman ; Hunter, Rom. L. 16. See Stephen-

son, Hist Rom. L. 120; Sohm's Inst Rom. L.

See Code; Dr. Volght's Twelve Tables
(Leipsic, 188^).

TWELVEMONTH, In the singular includes

the whole year, but in the plural, twelve

months of twen.ty-eight days each. 6 Co. 62

;

Bish. Writt Laws 97. See Month.

TWICE IN JEOPARDY. See Jeopaedy.

TWYHINDI. The lower order of Saxons,

valued at 200«. Cowell. See Twelihindi.

TYBURN TICKET. In English Law. A
certificate given to the prosecutor of a felon

to conviction. By the 10 & 11 Will. III. c.

23, the original proprietor or first assignee

of such certificate is exempted from all and
all manner of parish and ward offices vsdthin

the parish or ward where the felony shall
have been committed; Bacon, Abr. Consta-
ble (C).

TYPEWRITING. In the administration of
the post-office department type-writing is

treated a$ ' writing, and letter postage is

charged therefor. So in some states where
wills are required to be "In writing" a type-
v\'ritten paper Is treated as sufficient. A
typewritten memorial presented to the house
of commons (1897) was refused. It is ex-

pressly legalized by statute in New York, for

all state and municipal officers in all records

(March 23, 1894) ; in Connecticut, for taking
evidence in courts of common pleas in the
same ^^ay as stenographers (May 7, 1895) ; in

Oregon for wills (April 17, 1896) ; while in
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Pennsylvania It is more comprehensively de-

clared to be of equal force with writing ex-

cept for signatures (June 18, 1895).

A carbon copy, typewritten at the same
time as the original and signed, will be re-

garded as an original; Gole v. Power Co.,

216 Pa. 283, 65 Atl. 678 ; contra, Harmon v.

Territory, 15 Okl. 14T, 79 Pac. 765; but a
letter wholly typewritten and signed with a

stencil was held Inadmissible in a criminal
case, as a communication from the accused,

unless he acknowledged It as his letter, or it

was acted upon by him; Sprinkle v. U. S.,

150 Fed. 56, 82 C. C. A. 1.

TYRANNY. The violation of those laws
which regulate the division and the exercises

of the sovereign power of the state. It is a

violation of its constitution. See Dsbpotisu.
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u
UBERRIMA FIDES (Lat. most perfect

good faith). A phrase used to express the

perfect good faith, concealing nothing, with
which a contract must be made; for exam-
ple, in the case of insurance, the Insured

must observe the most perfect good faith to-

wards the insurer. 1 Story, Eq. Jur. § 317.

See Good Faith.

UBI JUS, IBI REMEDIUM. See Maxim;
Remedy. I

UDAL. Allodial. See Alod.

UKASE. The name of a law or ordinance

emanating from the czar of. Russia.

U L NA G E . Alnage. See Alnagee.

ULTIMATE FACTS. Facts in issue as op-

posed to probative or evidential facts, the

latter being such as serve to establish or dis-

prove the issue. Kahn v. Smelting Co., 2

Utah 379.

ULTIMATUM (Lat). The last proposition

made in making a contract, a treaty, and the

like: as, tRe government of the United

States has .given its ultimatum, has made
the last proposition it will make to complete

the proposed treaty. The word also means
the result of a negotiation, and it comprises

the final determination of a party concerned

In the matter in dispute.

ULTIMUM SUPPLICIUM (Lat). The last

or extreme punishment ; the penalty of death.

ULTIMUS H^RES (Lat). The last or

remote heir ; the lord. So called in contra-

distinction to the Uceres proximus and the

hcsres remotior. Dalr. Feud. Pr. 110.

ULTRA MARE. Beyond seas (q. v.).

ULTRA VIRES. The modem technical

designation, in the law of corporations, of

acts beyond the scope of their powers, as de-

fined by their charters or acts of incorpora-

tion.

A term used to express the action of a cor-

poration which is beyond the powers confer-

red upon it by its charter, or the statutes un-

der which it was instituted. 13 Am. L. Rev.

632.

An act of a corporation in excess of its

powers, with reference to third persons.

Holland, Jurisprud. 286. It is also, less

properly, applied to a resolution of a major-

ity of the members of a corporation which,

being beyond the power of the corporation,

will not bind the dissenting majority ; L. R.

1 Eq. 593.

• This doctrine is of somewhat modern
growth ; its appearance dates from about the

ye^r 1845, being first prominently mentioned
in 10 Beav. 1 and 11 C. B. 775. See Green's

Brice, Ultra Vires 729.

In Chicago, R. I. & P. R. Go. v. R. Co.,

47 Fed. 15j Brewer, J., said: "Two propo-

Bouv.—210

sitions are settled. One Is that the contract

by which a corporation disables itself from

performing its functions and duties under-

taken by its charter is, unless the state which

created it consents, ultra vires. The other

is that the powers of a corporation are such,

and such only, as the charter confers, and

an act beyond the measure of those powers,

as either expressly stated or fairly implied,

is ultra vires. Those two propositions em-

brace the whole doctrine of ultra vires."

The general rule is that a contract by

which a railroad company renders itself in-

capable of performing its duties to the public

or attempts to absolve itself from those

obligations without the consent of the state,

or a contract made by a corporation beyond
the scope of its powers, express or Implied,

on a proper construction of its charter, can-

not be enforced, or rendered enforcible by
the application of the doctrine of estoppel;

but where the subject-matter of the contract

is not foreign to the purposes for which the
corporation is created, a contract embracing
whatever may fairly be regarded as inciden-

tal to, or consequential upon, these things

which the legislature has authorized, ought
not, unless expressly prohibited, to be held,

by judicial construction, to be ultra vires ;

Union P. Ry. Co. v. Ry, Co., 163 U. S. 564,

16 Sup. Ct. 1173, 41 L. Ed. 265.

When acts of corporations are spoken of
as ultra vires, it is not intended that they
are unlawful, or even such as the coriwra-
tlon cannot perform, but merely those which
are not vrithin the powers conferred upon
the corporation by the act of its creation,

etc.; Whitney Arms Co. v. Barlow, 63 N. Y.

68, 20 Am. Rep. 504. A corporate act is

said to be ultra vires when it is not with-
in the scope of the powers of the corpora-
tion to perform it under any circumstances,
or for any purpose ; or, with reference to the
rights of certain parties, when the corpora-

tion is not authorized to perform it without
their consent; or, with reference to some
specific purpose, when it is not authorized to
perform it for that purpose, though fully

within the scope of the general powers of

the corporation, with the consent of the par-

ties interested, or for some other purpose;

McPherson v. Poster, 43 la. 48, 22 Am. Rep.
215. See 35 L. J. Ch. 156 ; National P. Bank
V. Porter, 125 Mass. 333, 28 Am. Rep. 235;

Miners' Ditch Co. v. Zellerbach, 37 Cal. 543,

99 Am. Dec. 30.

As a general rule, such acts are void,

and impose no obligation upon the corpora-

tion although they assume the form of con-

tracts ; inasmuch as all persons dealing with

a corporation, especially in the state or coun-

try in which and under whose laws it was
created, are chargeable with notice of the
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extent of its chartered powers. It is other-
wise as to laws imposing restraints upon it

not contained in its charter where the con-
tract is ma:de or the transaction takes place
without the limits of the state or country
under whose laws the corporation exists;

Bank of Ohillicothe v. Dodge, 8 Barb. (N. X.)

233.

The artificial body—the corporation—^is

liable to be proceeded against by quo war-
ranto for the usurpation of powers in its

name by its officers and agents, and its char-

ter may be taken away as a penalty for per-

mitting such acts—the defence of a want of

power to bind the corporation not being avail-

able in such cases, since it would lead to

entire corporate irresponsibility; Moraw.
Prl. Corp. § 649.

In the United States the defence of ultra

vires interposed against a contract wholly
or in part executed has been said to be very
generally looked upon with disfavor. The
result has been that in some cases a liberal

construction has been applied so ,as to de-

stroy the foundation of the defence; in oth-

ers the courts have allowed the recovery of
the money paid, not upon the contract, but
because of the money received and the bene-

fits enjoyed; while in still another class of
cases; the doctrine of estoppel in pais has
been applied to exclude the, defence. The
courts may be said, generally, to be tending
towards the doctrine—certainly so far as
business corporations are concerned—^that

corporations are to be held liable upon exe-

cuted contracts, where the contracts involved
are not expressly or by necessary implica-

tion prohibited by their charters or the gen-

eral law; Brice, TJltra Vires 729.

There is said to be a tendency of the

courts, based upon the strongest principles

of justice, to enforce contracts against cor-

porationsj although in entering into them
they have exceeded their chartered powers,

where they have received the consideration

and the benefit of the contract; Union Nat.
Bank v. Matthews, 98 U. S. 621, 25 L. Ed.

188; Assets Realization Co. v. Howard, 70
Misc. 651,. 127 N. Y. Supp. 798; Richeson v.

Bank, 96 Ark. 594, 132 S. W. 913; Latulippe

V. Inv. Co. (N. H.) 86 Atl. 361; and the 'rule

that the charter of a corporation is to be
construed strictly against the grantee does

not apply to a case where the corporation

seeks to repudiate contracts whereof it has
enjoyed the benefits, or where such contracts

are attacked by creditors after the corpora-

tion became insolvent; Tod v. Land Co., 57
Fed. 47; Chicago, R. I. & P. By. Co. v. Ry.

Co., 47 Fed. 22. The doctrine of ultra vires,

when invoked for or against a corporation,

should not be allowed to prevail where it

would defeat the ends of justice or work a

legal wrong; Ohio & M. R. Co. v. McCarthy,
96 U. S. 258, 24 L. Ed. 693. The executed

dealings of corporations should be allowed to

stand for and against both parties, when

good faith so requires; Bissell v. R. Co:, 22
N. T. 258; Whitney Arms Co. v. Barlow, 63
N. T. 62, 20 Am. Rep. 504. Where a corpora-
tion has entered into a contract which has
been fully executed on the other part, and
nothing remains but the payment by the
corporation of the consideration, it will not
be allowed to set up that the contract was
ultra vires. Oil Creek & A. R. R. Co. v.

Transp. Co., 83 Pa. 160.

A transaction which is ultra vires as to
one of two corporations is equally invalid as
if beyond the power of both; Anglo-Ameri-
can L., M. & A. Co. v. Lombard, 132 Fed. 721,
68 C. C. A. 89.

The defence is not looked upon with favor
when a corporation has had the benefit of the
contract; it is applicable only when the con-
tract is executory ; the corporation is estop-
ped to plead it when it has had the benefit
of the contract; Vermont Farm Mach. Co.
V. Creamery Co., 145 la. 491, 122 N. W. 930;
Chapman v. Rheostat Co., 62 N. J. L. 497, 41
Atl. 690; Bobzin v. Valve Co., 140 la. 744,
118 N. W. 40; Assets Realization Co. v.

Howard, 70 Misc. 651, 127 N. Y. Supp. 798;
Presbyterian Board v. Gilbee, 212 Pa. 310, 61
Atl. 925; William R. Bush Const. Co. v.

Const. Co., 176 Mo. App. 608, 159 S. W. 738;
Crowder State Bank v. Powder Co. (Okl.) 138
Pac. 392 ; it cannot be set up if it would ac-

complish a legal wrong; see In re Waterloo
Organ Co., 134 Fed. 341, 343, 67 C. C. A. 255;
Red Cross Protective Soc. v. Wayte, 171 Fed.
643, 96 C. C. A. 126 (except when public
rights are involved); or defeat justice; Kel-

logg-Mackay Co. v. Hotel Co., 199 Fed. 727,

118 C. C. A. 165.

If a contract not against public policy or a
statute has been performed by the other par-

ty, the corporation is estopped to set up the

defence; Marshalltown S. Co. v. Mfg. Co.,

149 la. 141, 126 N. W. 190; it is not, how-
ever, binding upon the corporation beyond
the benefits received by it; Gaston & Ayres
V. J. I. Campbell Co. (Tex.) 130 S. W. 222;

and it need not return such benefits in order

to set up the defence beyond the amount of

such benefits; id.

Estoppel cannot be set up where the act

was against a statute or a declared rule of

public policy; Quinby v. Trust Co., 140 Fed.

362.

A fully executed transaction will not be

disturbed; Alabama C. C. & I. Co. v. Trust

Co., 197 Fed. 347; National Bank v. Mat-

thews, 98 U. S. 621, 25 L. Ed. 188. It is said

that this case was decided before that court

entertained the views that were afterwards
expressed by Gray, J., in delivering the opin-

ion of the court in the Central Transporta.-

tion Case, and that the reasoning of the two
cases is inconsistent. See 24 Harv. L. Rev.

546;
'

A corporation that has acted as a trustee

without authority cannot, after receiving the

trust funds, withhold them from the owners

;
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Central R. & Banking Co. v. Trust Co., 116
Ked. 700. A corporation cannot repudiate a
contract as 'ultra vires when the other party
has changed his position In reliance upon Its

validity; Osmer v. Brokerage Co., 155 Mo.
App. 211, 134 S. W. 65. A corporation having
power to do a thing in a prescribed way, will

be estopped as against third persons to deny
that it was done in that way ; Alabama Con-
sol. C. & I. Co. V. Trust Co., 197 Fejl. 347.

Other cases hold that an ultra vires con-

tract cannot be validated by estoppel: Noth-
ing which has been done under contracts of

a corporation beyond the scope of its powers
or the action of the courts can infuse any
vitality in them; O'Brien v. Wheelock, 184

U. S. 450, 490, 22 Sup. Ct. 354, 46 L. Ed. 636

;

such contracts are not voidable, but void,

and cannot be validated by estoppel ; Anglo-
American Land, Mortgage & Agency Co. v.

Lombard, 132 Fed. 721, 68 C. C. A. 89; no
subsequent act can make it valid by estoppel

;

Traders' M. L. Ins. Co. v. Humphrey, 207
111. 540, 69 N. E. 875. Neither the corpora-

tion nor the other party can be estopped;

Converse v. Talcott & Co., 242 lU. 619, 90 N.

E. 269.

A contract ultra vires a corporation is void,

and the fact that the company has received

the benefit of It and that others have acted

thereunder creates no estoppel; Converse v.

Talcott & Co., 242 111. 619, 90 N. E. 269.

There can be no estoppel, when the act is

contrary to public policy or a statute; Chi-

cago, I. & L. B. Co. V. R. Co., 38 Ind. App.
234, 70 N. E. 843; or where an act is void

per se and contrary to public policy ; State v.

Trust Co., 157 Mo. App. 557, 138 S. W. 669

;

or against a statute ; KUbourn v. Power Co.,

149 Wis. 168, 135 N. W. 499 ; or against pub-
lic policy ; State v. Trust Co., 157 Mo. App.

557, 138 S. W. 669.

In Central Transp. Co. v. Car Co., 139 U.

S. 24, 11 Sup. Ct 478, 35 L. Ed. 55, a sleeping

car company leased all its cars, contracts and
property to the Pullman Company for 99
years, and agreed not to engage in the business

during the Ufe of the contract; the lessee

agreed to pay the lessor's debts and an an-

nual rental. On default in the rental the les-

sor sued for three-quarters of a year rental

;

it was held that the contract was invalid, as

ultra vires, and involving an abandonment of

the lessor's duty to the public, and that no
action could be maintained upon the contract,

or to recover the sums due thereunder, even
while the lessee had enjoyed the benefits of
the contract. See infra.

This case has been much criticised by Prof.

Edward H. Warren in 23 Harv. L. Rev. 495

;

he considers that the reasoning of Mr. Jus-

tice Gray in the opinion of the court is "a
source of great confusion. It Is a revival of

an antiquated conception of corporate action.

It announces a sweeping rule, and yet a
sweeping application of the rule would pro-

duce such monstrous results that no court

would apply it;" and he thinks that the

court ought frankly to discard the doctrine.

It has also been criticised in Fidelity Ins. CO.

V. Bank, 127 la. 391, 103 N. W. 958 ; Hunt v.

Malting Co., 90 Minn. 282, 96 N. W. 85 ; Se-

curity Nat. Bank v. Power Co., 117 W^ls. 211,

218, 94 N. W. 74 ; but its doctrine appears in

Chemical Nat. Bank v. Havermale, 120 Cal.

601, 52 Pac. 1071, 65 Am. St. Rep. 206 ; Leon-

hardt & Co. v. Small & Co., 117 Tenn. 153, 96

S. W. 1051, 6 L. R. a; (N. S.) 887, 119 Am.
St. Rep. 994 ; Converse v. Emerson, T. & Co.,

242 111. 619, 90 N. E. 269; McCorniick v.

Bank, 165 U. S. 588, 17 Sup. Ct. 433, 41 I*

Ed. 817; and approved in Jacksonville, M.
P. R. Co. & Nav. Co. v. Hooper, 160 U. S. 524,

16 Sup. Ct. 379, 40 L. Ed. 515. 'Mr. Justice

Gray, when Chief Justice of Massachusetts,

delivered the opinion of the court in Davis v.

R. Co., 131 Mass. 258, 41 Am. Rep. 221, where
it was held ultra vires a railroad company to

subscribe to the expenses of a musical festi-

val, although it would bring business to the

company. The rule in the Central Trans-

portation Case was applied to a municipal
contract in Re Waterloo Organ Co., 134 Fed.

347, 67 C. C. A. 327.

An act or contract of a corporation which
is beyond the scope of its corporate powers
is incapable of ratification by estoppel or

otherwise, and the corporation itself may
challenge it. But an act or contract of a
corporation which is within its general cor-

porate powers, which is neither wrong in it-

self nor against public policy, but which is

defective from a failure to observe in its exe-

cution a requirement of law enacted for the

benefit or protection of a third party or par-

ties, is voidable only, and is subject to ratifi-

cation and estoppel; Westerlund v. Min. Co.,

203 Fed. 599, 121 C. C. A. 627, per San-
born, C. J.

If the contractus wholly executory on both
sides, the authorities are nearly unanimous
that no relief on the contract may be main-
tained. (But see Harris v. Gas Co., 76 Kan.
750, 92 Pac. 1123, 13 L. R. A. [N. S.] 1171.)

The cases in many states follow the rule laid

down in the Central Transportation Case, svr

pra, that no suit can be maintained on the

contract; and it seems to be immaterial
whether or not all the stockholders authoriz-

ed or ratified the contract. Of such cases, see
particularly Davis v. R. Co., 131 Mass. 258,
41 Am. Rep. 221, where Gray, C. J., delivered
the opinion of the court and reviewed a long
line of English cases, reaching the conclusion
which was afterwards reached in the Central
Transportation Case, where he delivered the
opinion of the court. The cases in other
states are given in Prof. Edward H. Warren's
article in 24 Harv. L. Rev. 584. The English
cases are in accord; see Ashbury Railroad
Carriage, etc., Co., L. R. 7 H. L. 653 ; Colman
V. Eastern Counties Ry., 10 Beav. 1.

In other states relief may be had on the
contract under certain circumstances ; thus.
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•where the corporation has received something
of value by reason of the performance of the
contract, in whole or in part, the other party
may have relief to a corresponding extent;

Bissell v. R. Co., 22 N. Y. 258 ; where a con-

tract is executed by the other party, a cor-

poration is estopped from asserting its own
wrong, and cannot be excused from payment
by the plea that the payment was beyond its

power; Vought v. Loan Ass'n, 172 N. Y. 508,

65 N. E. 496, 92 Am. St. Rep. 761, quoted and
adopted in Eastern Bldg. & L. Ass'n v. Wil-

liamson, 189 U. S. 122, 128, 23 Sup. Ct. 527, 47
L. Ed. 735, as a -satisfactory declaration ol

the law of New York. Oases in other states

will be found in Prof. Warren's article,

supra.

One who has performed in full or even in

part may bring a bill in equity for rescission

and restoration in statu quo; New Castle N.

R. Co. V. Simpson, 21 Fed. 533. The courts,

while refusing to maintain an action on the

unlawful contract, have permitted property

or money, parted with on the faith of the

unlawful contract, to be recovered back, or

compensation to be made for it. This is on
an implied contract to return, or, failing to

do that, to make compensation for, property
or money which it has no right to retain.

This is not to affirm, but to disaffirm the con-

tract; Central Transp. Co. v. Pullman's Pal-

ace Car Co., supra. If there is nothing es-

sentially immoral in the transaction, the

courts will strive to do justice between the

parties so far as that can be done, without
in any wise relying upon the invalid bar-

gain; Alabama Consol. Coal & I. Co. v.

Trust Co., 197 Fed. 347,^358.

When the Central Transportation Case
was again before the court in Pullman's
Palace Car Co. v. Transp. Co., 171 U. S. 138,

18 Sup. Ct. 808, 43 L. Ed. 108, it was held

that the lessee could recover only the value

of the property transferred with interest,

and not the value of its railroad contracts

nor for the brea,king up of its business.

It has been held that where the lessee

under a railroad lease for 999 years had been
in possession and paid the rent for 17 years,

and the lessor had taken no steps to repudi-

ate it, equity would not aid in a rescission

of the contract ; St. Louis, V. & T. H. R. Co.

V. R. Co., 145 U. S. 393, 12 Sup. Ct. 953, 36
L. Ed. 748.

Where an executory contract is merely
mahmi prohibitum, a party may rescind it

and recover money by hjm advanced to the

other party, who had performed no part

thereof ; Congress & E. Spring Co. v. Knowl-
ton, 103 U. S. 49, 26 L. Ed. 347. The grant-

ing of quasi-contractual relief in the case of

executory ultra vires contracts is said to be

in accordance with the ordinary principles

of the law of contracts; 23 Harv, L. Rev.

627.

It- has been held ultra vires for a railway
company to guarantee to the shareholders

of a steam packet company a dividend upon
capital ; 10 Beav. 1 ; or to guarantee the
bonds of another corporation; Louisville, N.
A. & C. Ry. Co. V. Trust Co., 174 U. S. 552,

19 Sup. Ct. 817, 43 L. Ed. 1081 ; to engage in

the coal trade ; 6 Jur. N. S. 1006 ; for a com-
pany to assume the debt of another ; Stark
Bank v. Pottery Co., 34 Vt. 144; or to make
or Indorse accommodation paper; Smead v,

R. Co., 11 Ind. 104; or to engage as surety
for another in a business in which it has
no interest; Morford v. Farmers' Bank, 26
Barb. (N. Y.) 568; or to guaranty, for ac-

commodation, the obligations of another cor-

poration ; Tod V. Land Co., 57 Fed. 47 ; or,

if a coal company, to buy the stock and bonds
of a railroad company; Hyman v. Real Es-
tate Co., 79 Misc. 439, 140 N. X. Supp. 138

;

see Stock ; for one railroad company to unite
with another like company, and both conduct
their business under one management;
Pearce v. R. Co., 21 How. (U. S.) 441, 16 L.

Ed. 184; or to run a line of steamboats In

connection with its road ; Hoagland v. R.

Co., 39 Mo. 451; or for a mutual benefit

society to undertake to pay the death losses

of another Insurance company ; Twiss v. Life

Ass'n, 87 la. 733, 55 N. W. 8, 43 Am. St. Rep.

418 ; but a railway company may contract

to carry beyond its own lines; Baltimore &
P. S. S. Co. V. Brown, 54 Pa. 77; Ohio &
M. By. Co. V. McCarthy, 96 U. S. 258, 24 L.

Ed. 693 ; but see Hood v. R. Co., 22 Conn.

502.

Where a corporation is Incompetent to take
real estate, a conveyance to it is only void-

able; Morawetz, Corp., 2d Ed. 678. A rail-

road company has implied authority to erect

a refreshment room ; L. R. 7 Eq. 116 ; a
corporation authorized to erect a market
has authority to purchase land for that pur-

pose; Dill. Mun. Corp. § 447; where a cor-

poration had authority to keep steam vessels

j:or the purposes of a ferry, they could use

these vessels, when otherwise unemployed, for

excursion trips;, 30 Beav. 40; Brown v.

Winnisimmet Co., 11 AUen (Mass.) 326. Cor-

porations generally have authority to borrow
money to carry out the objects for which

they were created, and to execute their obli-

gations therefor; Field, Corp. § 249; includ-

ing irredeemable bonds ; 21 Am. L. Reg. N. S.

713; they may, generally, by virtue of im-

plied powers, make promissory notes ; Police

Jury V. Britton, 15 Wall. (U. S.) 566, 21 L.

Ed. 251; Mechanic's Banking Ass'n V. Lead
Co., 35 N. T. 505. Where a railroad com-

pany, without legislative authority, leased Its

road to three persons, for twenty years, this

was held ultra vires; Thomas v. R. Co., 101

U. S. 71, 25 L. Ed. 950. See Lease. A rail-

road company cannot guarantee the expense

of a musical festival; Davis v. R. Co., 131

Mass. 258, 41 Am. Rep. 221 ; the same ruling

applies to a company organized to manu-
facture and sell organs ; id.

It is said to be now weU settled that a
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power granted to a corporation to engage-

in certain business carries with it the au-

thority to act precisely as an individual

would act m carrying on such busmess, and
that it would possess for this purpose the

usual a.nd ordinary means to accomplish the

objects of its creation, in the same manner
as though It were a natural person; Meld,
Corp. § 271. A manufacturing corporation

may purchase a large tract of land for the

purpose of erecting thereon its factories and
residences for its employes, and contribute

toward the establishment there of a church,

a school, a free library, and a free bath for

Its employes; Stelnway v. Stelnway & Sons,

17 Misc. 43, 40 N. Y. Supp. 718. But see

People V. Car Co., 175 111. 125, 51 N. E. 664,

64 L. R. A. 366.

Where a railroad company, ultra vires, ex-

ecuted a guarantee upon bonds of a blast fur-

nace company, it was held that the former
was liable thereon, whether it had power to

bind Itself or not; Roosevelt v. Ry. Co., 128

Fed. 465 (an executed contract).

Where a railroad company agreed vriith an
employe injured, by negligence, on condition

of a release of his claim, to employ him for

life, and kept the release till the claim was
barred, it could not set up vltra vires;

Usher v. R. Co., 179 N. T. 544, 71 N. B. 1141.

One who procures the discount of a note

by a trust company cannot set up that it was
ultra vires the trust company ; Mutual Trust
Co. V. Stern, 235 Pa. 202, 83 Atl. 614. •

One contracting with a corporation cannot

deny its power to make the contract ; Fruin-

Colnon Contracting Co. v. Chatterson, 146

Ky. 504, 143 S. W. 6, 40 L. R. A. (N. S.) 857.

A corporation holding real estate cannot

set; up as against the state that it Is not au-

thorized to deal In real estate; People v.

Sohmer, 155 App. Div. 842, 140 N. Y. Supp.

507.

Where a corporation transfers all its prop-

erty to another corporation, which pays its

debts, the former cannot assert that it was
ultra vires and retake the property; Savings
& Trust Co. V. Irr. Co., 112 Fed. 693.

After a corporation has, ultra vires, enter-

ed into a partnership, its interest cannot for

that reason be exempted from partnership

liability, nor withdrawn after insolvency, to

the prejudice of the general creditors; Wall-

erstein v. Ervin, 112 Fed. 124, 50 C. C. A. 129.

A corporation may pen.sion the family of

a deceased employe; 40 Ch. D. 170; Beers v.

Ins. Co., 66 Hun 75, 20 N. Y. Supp. 788 ; or

make contributions towards churches,

schools, etc., for the benefit of its employes;

Stelnway v. Stelnway & Sons, 17 Misc. 48, 40
N. Y. Supp. 718; though it cannot carry on
such institutions ; People v. Car Co., 175 111.

125, 51 N. B. 664, 64 L. R. A. 366. A rail-

road company may defray the medical ex-

penses of a person injured in its service;

Toledo, W. & W. Ry. Co. v. Rodrlgues, 47 111.

188, 95 Am. Dec. 484.

Where a corporation is incompetent by its

charter to take title to real estate, a convey-

ance to it is only voidable; the state alone

can object; Reynolds v. First Nat. Bk., 112

U. S. 405, 413, 5 Sup. Ct. 213, 28 L. Ed. 733;

Union N. Bk. v. Matthews, 98 U. S. 628, 25 L.

Ed. 188; a lessee of a room in a building,

when sued for rent, cannot set up that the

corporation which owned it had built it ultra

vires; Rector v. Deposit Co., 190 111. 380, 60

N. B. 528; a corporation whose right to in-

cur indebtedness is limited In amount is li-

able to one who in good faith loaned it mon-

ey above that amount; Osslpee Hosiery &
W. Mfg. Co. V. Canney, 54 N. H. 295.

The doctrine of ultra vires ought to be

reasonably understood and applied; and
whatever may be fairly regarded as inci-

dental to and consequential upon those

things which are authorized by the charter

of the company, ought not, unless expressly

prohibited, to be held by judicial construc-

tion, to be ultra vires; EUerman v. R. Co.,

49 N. J. Eq. 217, 23 Atl. 287.

The result of the English authorities is,

that corporations—certainly those for com-
mercial purposes, and probably aU corpora-

tions to which the doctrine applies—^have by
implication all capacities and powers which,
being reasonably incidental to their enter-

prise or operations, are not forbidden, either

expressly by their constating instruments or

by necessary Inference therefrom; Green's
Brice, Ultra Tires 40. The American deci-

sions seem to be tending towards this doc-

trine; id. note a. Prima facie, all the con-

tracts of a corporation are valid, and it lies

on those who impeach any contract to make
out that it is void; Railway Co. v. McCar-
thy, 96 U. S. 267, 24 LI Ed. 693; 3 Macg.
382; Ellerman v. R. Co., 49 N. J. Eq. 217, 23
Atl. 287; Knapp v. Coal Co., 85 Conn. 147,

81 Atl. 1063.

A court of equity, at the suit of the
stockhold'ers of the corporation, vrtll re-

strain the commission of acts beyond the
corporate powler, by Injunction operating
upon the individual oflBcers and directors

as well as the corporation. This is now
an acknowledged head of equity jurisdiction

;

Redf. Rallw. 400; Davenport v. Dows; 18
Wall. (U. S.) 626,, 21 L. Ed. 938; 10 Beav. 1;

Osmer v. Brokerage Co., 155 Mo. App. 211,

134 S. W. 65; creditors are said to have
the same right in this respect as stockhold-

ers; 13 Am. L. Rev. 659. See Stockholdke.
Acquiescence for any considerable time

in the exercise of excessive powers, after

they come to the knowledge of the stock-

holders, would, however, be a decisive ob-

jection to such a remedy ; 19 B. L. & E. 7.

In regard to municipal corporations, the

rule Is stricter against the validity of ultra

vires contracts. See Dill. Mun. Corp. § 381.

One dealing with a corporation must take
notice of its charter rights; Moraw. Pr.

Corp. § 591.
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It Is suggested in 2 Morawetz, Pr. Corp.

§ 648, that the term ultra vires has no proper
use with reference to private corporations
unless used in the sense of authority rather
than power, and that the term is therefore
misleading, except as applied to municipal
corporations.

It must be pleaded as a defence ; Hough v.

Car Co. (Mo.) 165 S. W. 1161; Arizona L.

Ins. Co. V. Lindell (Ariz.) 140 Pac. 60 ; it is

not available under a general issue plea;

Blackwood v. Chamber of Commerce (Mich.)

144 N. W. 823.

It has been said that a corporation is lia-

ble for the negligence and other torts of its

agents and servants, even when related to

and connected with the acts of the corpora-

tion that are ultra vires; even if done in the

execution of usurped powers and of purposes
clearly ultra vires; Be&ch, Pr. Corp. § 444.

UMPIRAGE. The decision of an umpire.

Powell V. Ford, 4 Lea (Tenn.) 288.

UMPIRE. A third person appointed to de-

cide between two other judges or referees

who differ in opinion. Randel v. Canal, 1

Harr. (Del.) 260. The jurisdiction of the um-
pire and arbitrators cannot be concurrent;

Morse, Arb. & Aw. 241; if' the arbitrators

make an award, it is binding; if not, the

award of the umpire is binding; T. Jones

167. If the umpire sign the award of the

arbitrators, it is still their award, and vice

versa; Rlgden y. Martin, 6 Harr. & J. (Md.)

403. He determines the issue submitted to

the arbitrators on which they have failed to

agree, which is his sole award ; and neither

of the original arbitrators is required to join

in the award ; Haven v. Winnisimmet Co., 11

Allen (Mass.>884, 8T Am. Dee. 723 ; Ingraham

V. Whitmore, 75 111. 30. Arbitrators may ap-

point an umpire after their term of service

has expired, if the time is not gone within

which the umpire was to make his award;
MoICinstry v. Solomons, 2 Johns. (N. T.) 57.

Subsequent dissent of the parties, without

just cause, will have no effect upon the ap-

pointment; but they should have notice;

Crowell V. Davis, 12 Mete. (Mass.) 293. If an
umpire refuse to act, another may be ap-

pointed toties quoties; 11 East 367. ,

See Aebitration and Awabd.

UNA VOCE (Lat.). With one voice ; unan-
imously.

UNADJUSTED. Uncertain; not agreed

upon. Richardson v. Woodbury, 43 Me. 214.

UNALIENABLE. Incapable of being

transferred.

Things which are not in commerce, as,

public roads, are in their nature unalien-

able. Some things are unalienable in con-

sequence of particular provisions in the law
forbidding their sale or transfer; as, pen-

sions granted by the government. The nat-

ural rights of life ahd liberty are unalienable.

UNANIMITY (Lat. unus, one, animus^
mind). The agreement of all the persons
concerned in a thing, in design and opinion.

See JUBT ; Majobity.

UNASCERTAINED DUTIES. Payment in
gross on an estimate as to amount. Moke v.

Barney, 5 Blatchf. 274, Fed. Cas. No. 9,698.

UNAVOIDABLE ACCIDENT. An inevita-

ble accident, which could not have been fore-

seen and prevented by using ordinary dili-

gence, and resulting without fault. U. S. v.

Ry. Co., 189 Fed. 471.

UNAVOIDABLE CASUALTY. Events or
accidents which human prudence, foresight,

and sagacity cannot prevent. Crystal Spring
Distillery Go. v. Cox, 49 Fed. 555, 1 C. 0. A.
365, 6 U. S. App. 42; Welles v. Castles, 3
Gray (Mass.) 325. If by any care, prudence,
or foresight a thing could have been guarded
against, it is not unavoidable; Central Liner

of Boats v. Lowe, 50 6a. 509. An unavoid-
aMe uooident is synonymous with inevitable

accident. See Inevitable Accident; Act
OP God ; Foetuitous Event.

UNAVOIDABLE CAUSE. A cause which
reasonably prudent and careful men under
like circumstances do not and would not or-

dinarily anticipate, and whose effects, under
similar circumstances, they do not and would
not ordinarily avoid. Chicago, B. & Q. B. Co.
V. U. S., 194 Fed. 342, 114 C. C. A. 334.

UNAVOIDABLE DELAY. A delay caused
by negligence is not unavoidable. Westing-
house Electric & Mfg. Co. v. Brass Co., 186
Fed. 518.

UNBORN CHILD. Where a woman was
injured during pregnancy by a highway colli-

sion, she was held entitled to damages for

mental distress due, before the birth of the
chUd, to her fear that it would be deformed,
but not for mental suffering after the birth

caused by its then deformity; Prescott v.

Robinson, 74 N. H. 460, 69 Atl. 522, 17 L. R.
A, (N. S.) 594, 124 Am. St. Rep. 987.

A child cannot bring an action for damag-
es caused by the negligent act of a carrier

before its birth ; 26 L. R. Ir. 69 ; Nugent v.

R. Co., 154 App. Div. 667, 139 N. X. Supp-

367. Where a pregnant woman was injured

by negligence of the employes of a hospital

to which she went for her confinement, and
this caused permanent deformity of the child,

it was held that the child had no right of

action; Allaire v. St. Luke's Hospital, 184

111. 359, 56, N. B. 638, 48 L. K. A. 225, 75

Am. St. Rep. 176. A woman four or five

months advanced in pregnancy fell by rea-

son of a defect in the highway and had a

miscarriage; the child was aUve when de-

livered, but died before it was severed from

its mother. It was held that no right of ac-

tion accrued to the administrator of the-

child; Dietrich v. Northampton, 138 Mass^

14, 52 Am. Rep. 242. In Gorman v. Budlong,.

23 R. I. 169, 49 Atl. 704, 55 L. R. A. 118, 91
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Am. St. Eep. 629, and Nugent v. E. Co., 154
App. Div. G67, 139 N. T. Supp. 367, where
the premature birth of the child was caused
by Injury to its mother before its birth, the
child living only a short time, it was held
that there could be no right of recovery for

death by wrongful act; and so in Buel v.

Rys. Co., 248 Mo. 126, 154 S. W. 71, 45 L.

R. A. (N. S.) 625, where the injury was caus-

ed to the unborn child which ultimately caus-

ed its death before delivery. Where the fa-

ther of an unborn child was Ifllled in a rail-

road accident, the child could recover ; Hern-
don V. R. Co., 37 Okl. 256, 128 Pac. 727.

See En Ventkb sa MfeBE; Tokt.

UNCERTAINTY. That which is unknown
or vague, See Cebtainty , Will.

UNCIA TERR/E (Lat). This phrase often

occurs in early charters of the British kings,

and denotes some quantity of land. It was
twelve modii, each modius possibly one hun-
dred feet square. Mon. Ang. tom. 3, pp. 198,

205.

UNCIARIUS H>ERES. In Civil Law. An
heir to one-twelfth of an estate or inherit-

ance. Calv. Lex.

UNCLE. The brother of a father or moth-
er. See Avunculus ; Patbutjs.

UNCONDITIONAL OWNERSHIP. When
the quality of the estate Is not limited or af-

fected by any condition. Rochester German
Ins. Co. V. Schmidt, 162 Fed. 447, 89 C. C. A.

333.

UNCONSCIONABLE BARGAIN. A con-

tract which no man in his senses, not under
delusion, would make, on the one hand, and
which no fair and honest man would accept,

on the other. 2 Ves. 125 ; 4 Bouv. Inst n.

S848. See Usuet ; Expectancy ; Post Obit.

UNCONSTITUTIONAL. See Constitu-
tional ; Statute.
This expression as applied to an act ot

parliament means simply that it is, in the

opinion of the speaker, opposed to the spirit

of the Ebglish constitution; it cannot mean
that the act is either a breach of the law or

is void. When applied to a law passed by
the French parliament, it means that the

law is opposed to the articles of the consti-

tution; it does not necessarily mean that

the law in question is void, for it is by no
means certain that any French court will re-

fuse to enforce a law because it is unconstitu-

tional. It would probably, though not of

necessity, be, when employed by a French-
man, a term of censure. Dicey, Const. 516.

UNCO RE PRIST (L. Fr. still ready). A
plea or replication that the party pleading Is

still ready to do what is required. Used in

connection with the words tout temps prist,

the whole denotes that the party always has
been and still is ready to do what is required,

thus saving cost^ where the whole cause Is

admitted, or preventing delay where it is a

replication, If the allegation Is made out. 3

Bla. Com. 303.

UNDE NIHIL HABET. See DowEK.

UNDEFENDED. A term sometimes ap-

plied to one who is obliged to make his own
defence when on trial, or in a civil cause. A
cause Is said to be undefended when the de-

fendant makes default. In not putting in an
appearance to the plaintiff's action ; in not

putting in his statement of defence; or, in

not appearing at the trial either personally

or by counsel; after having received due no-

tice. Lush's Prac. 548.

UNDER. The term Is sometimes used In

Its literal sense of "below in position," but

more frequently in Its secondary meaning of

"inferior" or "subordinate." Mills v. Stod-

dard, 8 How. (U. S.) 356, 12 L. Ed. 1107.

UNDER AND SUBJECT. Words frequent-

ly used in conveyances of land which Is sub-

ject to a mortgage, to show that the grantee
takes subject to such mortgage. See Moet-
gage; 27 Am. L. Reg. (N. S.) 337, 401.

UNDER CHAMBERLAINS OF THE EX-
CHEQUER. Two officers who cleaved the
tallies written by the clerk of the tallies and
read the same. They also made searches for

records in the treasury, and had the custody
of the Domesday Book. Cowell.

UNDER WAY. A vessel, though her head-
way is killed, is considered under way and
subject to the navigation rules ; The NImrod,
173 Fed. 520. A vessel lying with her nose
against the bank of a stream and holding her
position against the current by ti^e move-
ment of her wheel is a vessel under way, and
not entitled to the rights of an anchored ves-

sel ; The Ruth, 186 Fed. 87, 108 C. C. A. 199.

UNDERGROUND WATERS. See Subteb-
eanean Watebs.

UNDERGROWTH. A term applicable to

plants growing under or below other greater
plants. Clay v. Telegraph Co., 70 Miss. 411,

11 South. 658.

UNDERLEASE. An alienation by a ten-

ant of a part of his lease, reserving to him-
self a reversion; It differs from an assign-
ment, which is a transfer of all the tenant's

Interest in the lease. W. Bla. 766. And even
a conveyance of the whole estate by the
lessee, reserving to himself the rent, with a
power of re-entry for non-payment, was held
to be not an assignment, but an underlease

;

1 Stra. 405 ; Woodf. L. & T. 731. The trans-

fer of a part only of the lands, though for the
whole term. Is an underlease; Fulton v.

Stuart, 2 Ohio ^16, 15 Am. Dec. 542; contra,

Cox V. Fenwick, 4 Bibb (Ky.) 538. See
Lease; Assignment; Landloed and Ten-
ant.

UNDERSTANDING. It may denote an in-

formal agreement or a concurrence as to Its

terms. Barkow T. Sanger, 47 Wis. 507, 3
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N. W. 16. A valid contract engagement of a
somewbat informal character. Winslow v.

Lumber Co., 32 Minn. 238, 20 N. W. 145. In
the law of contracts it is a loose and ambig-
uous term, unless accompanied by some ex-

pression to show that it constituted a meeting.

of the minds of the parties upon something
respecting which they intended to be bound.

Camp V. Waring, 25 Conn. 529.

UNDERSTOOD. Agreed. Higginson v.

Weld, 14 Gray (Mass.) 165. It falls short of

alleging a distinct express contract. Black v.

Columbia, 19 S. C. 419, 45 Am. Rep. 785.

UNDERTAKER. An act requiring under-

takers to be licensed is unconstitutional ; 70

Alb. L. J. 98.

UNDERTAKING. An engagement by one
of the parties to a contract to the other, and
not the mutual engagement of the parties to

each other: a promise. 5 East 17; 4 B. &
Aid. 595, followed In Alexander v. State, 28

Tex. App. 186, 12 S. W. 595. It does not nec-

essarily imply a consideration ; Thompson v.

Blanchard, 3 N. Y. 335.

It is use,d of large financial and business

transactions.

UNDERTOOK. Assumed; promised.

This is a technical word which ought to

be inserted in every declaration of assumpsit

charging that the defendant undertook to

perform^the promise which is the foundation

of the suit ; and this though the promise be

founded on a legal liability or would be im-

plied in evidence. Bacon, Abr. Assumpsit (F)

;

1 Chitty, PI. 88, note p.

UNDERWRITER. The party who agrees

to insure another on life or property, in a

policy of insurance. He is also called the in-

surer.

The title is almost exclusively confined to

insurers of marine risks, and is derived from

the method of obtaining such insurance for-

merly in vogue, usually as follows: A pre-

mium having been agreed upon between the

insured and an insurance broker, a state-

ment of such premium and of the ship or

cargo, and the voyage or time, was written

at the head of a sheet which was laid on the

broker's table. Then such merchants as were
willing to insure such property on such terms

subscribed their names to the statement

above mentioned, stg.ting the amount they

were willing to insure; and so on until the

desired amount of insurance was obtained,

1 Pars. Mar. Ins. 14.

The term is also used of bankers and other

financial men who agree together to pur-

chase an entire issue of bonds or other secur-

ities, usually at the end of a certain period.

By reason of such underwriting, the bonds,

etc., obtain a market value or a value as col-

lateral security.

UNDERWRITING. An agreement made in

forming a company and offering its stocks or

bonds to the public, that if they are not all

taken up, the underwriter will take what re-

mains. An underwriter is held liable in Eng-
land on the stock subscribed for by him. See
42 Ch. D. 1.

Underwriting contract. An agreement to

take shares in a company forming, so far as
the same are not subscribed to by the public.

Palmer, Company Precedents 107.

UNDIVIDED. Held by the same title by
two or more persons, whether their rights

are equal as to value or quantity, or unequal.
See In re Wellington, 16 Pick. (Mass.) 98, 26
Am. Dec. 631.

UNDUE INFLUENCE. The use by one, in

whom a confidence is reposed by another who-
holds a real or apparent authority over him,
of such confidence or authority forHhe pur-

pose of obtaining an unfair advantage of his
weakness of mind, or of his necessities or
distress ; Dolliver v. Dolliver, 94 Cal. 642, sa
Pac. 4 ; or to constrain him to do that which
he would not have done without the exercise

of such control. Bennett v. Bennett, 50 N. J.

Bq. 439, 26 Atl. 573.

That Influence which compels one to do
that which is against his wUl from fear, the

desire of peace, or some feeling which is

tantamount to force or fear. Enox v. Knox,
95 Ala. 495, 11 South. i25, 36 Am. St. Rep.

235 ; Frush v. Green, 86 Md. 494, 39 AU. 863.

That which compels the testator to do
something against his will, from fear, the de-

sire of peace or some feeling which he is

unable to resist. Sheppey v. Stevens, 185

Fed. 147.

Influence gained by kindness and affec-

tion wUl not be regarded as undue, if no
imposition or fraud be practised, even though

It induce one to make an unequal and unjust

distribution of his property, if such disposi-

tion is voluntarily made ; Mackall v. Mackall,

135 U. S. 167, 10 Sup. Ct. 705, 34 L. Ed. 84

;

Marx v. McGlynn, 88 N. Y. 357 ; but the ques-

tion of the boundary of legitimate influence

must be determined by the consideration

of the relation between the parties, the char-

acter, strength, and condition of each of them,

and the application of sound sense to each

given case; Elkinton v. Brick, 44 N. J. Eq.

154, 15 Atl. 391, 1 L. R. A. 161 ; Hartman v.

Strickler, 82 Va. 225; the mental and phys-

ical condition of the testator, the provisions

of the will -itself ; Myers v. Hauger, 98 Mo.

433, 11 S. W. 974 ; Kimball v. Cuddy, 117 111.

214, 7 N. E. 589 ; In re Beach, 23 App. Dlv.

411, 48 N. Y. Supp. 437 ; German Savings &
Loan Soc. v. De Lashmutt, 83 Fed. 33; and
the conduct of the testator after its execu-

tion ; Boyd V. Boyd, 66 Pa. 283. The ques-

tions of capacity and undue influence are

clo'sely connected and must be considered to-

gether; Tobin V. Jenkins, 29 Ark. 151.

On principles of public policy, there is a

presumption of undue influence in volun-

tary settlements between parent and child;

1 Yes. 401; 34 Beav. 457; guardian and
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ward; 10 Ii. R. Bq. 405; trustee and cestui

que trust; 30 Beav. 39 ; legal adviser and
client ; 2 Atk. 25 ; or between one and his

spiritual adviser; 2 L. C. Eq. 597, n. ; s. e.

14 Ves. 273; and so there is said to be a
presumption of undue Influence in case of

wills made where these relations exist be-

tween the parties ; Thompson v. Hawks, 14

Fed. 905; Marx v. McGlynn, 88 N. Y. 371;

but see In re Bernsee's WiU, 71 Hun 27, 24

N. Y. Supp. 504, where it was held that un-

due Influence could not be presumed from the

fact that the beneficiary stood in a confi-

dential relation to the testator. See Maddjx
V. Maddox, 114 Mo. 35, 21 S. W. 499, 35 Am.
St. Rep. 734; Bulger v. Ross, 98 Ala. 267, 12

South. 803.

Undue influence will not be established if

at the time of making the will the testator's

freedom of will was not overcome; Trost v.

Dingier, 118 Pa. 259, 12 Atl. 296, 4 Am. St.

Rep. 593 ; Ormsby v. Webb, 134 U. S. 47, 10

Sup. Ct. 478, 33 Li Ed. 805 ; but it is held

that where it is exercised by any one, even

if not a beneficiary, undue influence is ground

for setting the will aside ; In re Cahill's Es-

tate, 74 Cal.- 52, 15 Pac. 364. See Dueess ;

Peaud ; WrLL.

UNFAIR LIST. See Boycott; Libbety of

TEE PbESS.

UNFAIR TRADE. See Trade-Mabk.

UN GELD. An outlaw. Toml.

UNiCA TAXATID (Lat). The ancient lan-

guage of a special award of venire, where of

several defendants one pleads, and one lets

judgment go by default, whereby the jury

who are to try and assess damages on the is-

sue are also to assess damages against the

defendant suffering judgment by default.

Lee, Diet.

UNIFACTORAL OBLIGATION. See CON-
TEACT.

UNIFORMITY OF LAWS. Commissions
have been appointed in all the states, terri-

tories, and possessions, and the District of

Columbia, who hold annual conferences in

connection with the American Bar Associa-

tion, as a part of whose annual reports their

proceedings are published. The Uniform
Negotiable Instruments Act has been passed

in 46 jurisdictions; the Warehouse Receipts
Act in 30 ; the Sales Act in 11 ; the Divorce
Act in 3 ; the Stock Transfer Act in 9 ; the

Bills of Lading Act in 11 ; the Act Relating
to WiUs Executed without the State in 9;
the Family Desertion Act in 6. See the vari-

ous titles. Acts on the sales of railroad

rolling stock (g. v.) are substantially uniform
in nearly all the states.

UNIFORMITY OF PROCESS ACT. An-
act providing for uniformity of process in

personal actions in the courts of law at West-
minster, 23d May, 1832. The Improved sys-

tem thus established was more fully amended
by the Procedure Acts of 1852, 1854, and 1860,

and by the Judicature Acts of 1873 and
1875. '

UNILATERAL CONTRACT- In Civil Law.

When the party to whom an engagement is

made makes no express agreement on his

part, the contract is called unilateral, even

in cases where the law attaches certain ob-

ligations to his acceptance. La. Civ. Code,

art. 1758. A loan of money and a loan for

use are of this kind. Pothier, Obi. part. 1, c.

1, s. 1, art. 2; Lee. M6men. § 781.

In the Common Law. According to Profes-

sor Langdell, every binding promise not in

consideration of another promise is a uni-

lateral contract. For example, simple con-

tract debts, bonds, promissory notes, and poli-

cies of Insurance. A bilateral contract,

which consists of two promises to give in ex-

change for and consideration of each other,

becomes a unilateral contract when one of

the promises is fully performed; Langdell,

Sum. Cont. § 183.

UNINTELLIGIBLE. That which cannot be

understood. See Constbuction.

UNIO PROLIUM (Lat. union of offspring).

A species of adoption used among the Ger-

mans, which takes place when a widower hav-

ing children marries a widow who also has

children. These parents then agree that the

children of both marriages shall have the

same rights to their succession as those

which may be the fruits of their marriage.

Lee. El^m. § 187.

UNION. A popular term for the United
States of America.

In Englisli Poor Law. Two or more parish-

es that have been consolidated for the bet-

ter administration of the poor law therein.

UNION LABEL LAWS. See Tbade-Mabk.

UNITED KINGDOIU OF GREAT BRIT-
AIN AND IRELAND. The ofllcial title of

the kingdom composed of England, Scotland,

Ireland, and Wales, and including the colo-

nies and possessions beyond the seas. At the

time of the union between England and
Scotland, in 1707, Great Britain became the

oflSdal name of the kingdom, and continued

to be such until the union with Ireland, in

1801. In the act of union of January 1, 1801,

the above title is made the oflBcial name of

the kingdom.
The government is a hereditary constitu-

tional monarchy, and the sovereign, with a
ministry responsible to parliament, consti-

tutes the executive. The legislative power is

vested in a parliament composed of a house
of lords and a house of commons. The high-

est appellate judicial power is vested in the

house of lords. The Judicial Committee of

the Privy Council has appellate jurisdiction

in cases arising in India and the colonies and
possessions. See Cotjets of England

;

CouETs or Scotland ; "Coubts of Ieeland.
The title of the king is: By the Grace of

God King of the United Kingdom of Great
Britain and Ireland and of the British Do-
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minions beyond tKie Seas, Defender of the
Faith, Emperor 'of India.

UNITED STATES COMMISSIONERS.
Each district (formerly circuit) court of the
United States may appoint, in different dis-

tricts of the circuit of which it is composed,
as many discreet persons as it may deem
necessary, who shall be called "commission-
ers of the circuit (now district) court," and
shall' exercise the powers which are or may
be conferred upon them; R. S. § 627. The
Judicial Code makes no change.
These officers are authorized to hold to security

of the peace and for good behavior in cases arising
under the constitution and laws of the United
States; Jud. Code § 270. They have power to carry
into efEect, according to the true Intent and mean-
ing thereof, the award or arbitration, or decree of
any consul, vice-consul, or coinmercial agent, to sit

as judges or arbitrators in such differences as may
arise between the captains and crews of vessels, ap-
plication for the exercise of such power being first

made by petition of such consul, etc. ; Jud. Code § 271.

They have also power to take bail and affidavits
when required or allowed in any circuit or district
court of the United States ; R. S. § 945. They may
imprison or ball offenders ; R. S. § 1010 ; may dis-
charge poor convicts imprisoned ; R. S. § 1042 ; may
administer oaths and take acknowledgments ; R.
S. § 1778 ; may Institute proceedings under the civil
rights laws ; R. S. 1 Supp. 68 ; may issue warrants
for the arrest of foreign seamen, in case of dispute
or desertion ; R. S. § 4079 ; may summon the master
of a vessel in cases of seamen's wages ; may appre-
hend fugitives from justice ; R. S. § 5270 (amended
June 6, 1900).

The district court of the United States may ap-
point commissioners before whom appraisers of ves-
sels or goods and merchandise seized for breaches
of any law of the United States may be sworn ; and
such oaths so taken are as effectual as if taken be-
fore the judge In open court ; Jud. Code § 61.

The court of claims has power to appoint commis-
sioners, before whom examinations may be made
upon oath of witnesses touching all matters pertain-,
Ing to claims ; R. S. §§ 1071, 1080.

UNITED STATES COURTS. Except in
the case of impeachments the judicial power
of the United States is vested by the con-
stitution in a supreme court and such other
inferior courts as may be from time to time
established by congress.. All the judges are
appointed by the president, with the advice
and consent of the senate, to hold office dur-

ing good behavior, and their compensation
cannot be diminished during their terms of

office. The juages, other than those of the
sijpreme court, are circuit judges and dis-

trict judges. The circuit judges compose the
circuit courts of appeals and the diistrict

judges hold the district courts, and also at
times sit in the circuit courts of appeal. See
infra. For a detailed statement of the terri-

torial boundaries of the several districts and
divisions of districts, see the Judicial Code of

March 3, 1911, cli. 5 ; U. S. Comp. St. 1911, p.

156 ; and various special acts.

Except in a few cases especially provided
for, there is a district judge for each district,

of which he must be a resident. In Barrett

V. U. S., 169 U. S. 218, 18 Sup. Ct. 327, 42
L. Ed. 723, Fuller, O. J., reviews the legisla-

tion creating the judicial districts of the

United States from th^ commencement of

the government up to that date, 1898. The
districts are grouped into nine circuits as
follows: 1. Maine, New Hampshire, Massa-
chusetts, Rhode Island. 2. Vermont,' Connec-
ticut, New York. 3. Pennsylvania, New Jer-
sey, Delaware. 4. Maryland, Virginia, West
Virginia, North Carolina, South Carolina. 5.

Georgia, Florida, Alabama, Mississippi, Lou-
isiana, Texas (and including appeals from
the Canal Zone). 6. Kentucky, Ohio, Michi-
gan, Tennessee. 7. Indiana, Illinois, Wis-
consin. 8. Colorado, Nebraska, Minnesota,
Kansas, North Dakota, South Dakota, Wyo-
ming, Utah, Iowa, Missouri, Oklahoma, Ar-
kansas, New Mexico. 9. California, Oregon,
Nevada, Idaho, Montana, Washington, Ari-
zona, Hawaii, and Alaska, to which also the
United States court in China is assigned for
the purpose of appeals. There are four cir-

cuit judges in the second, seventh, and eighth,,

two in the fourth circuit, and three in
each of the other circuits. They receive a
salary of $7,000 a year, each, and must re-

side in the circuit. One member of the Su-
preme Court is eiUotted to each circuit by
order of the supreme court; he is known as
the circuit justice, and is competent to sit in
the Circuit Ctourt of Appeals of that circuit.

When he does so, he shall preside. He ha6
no distinct commission as circuit judge, and
none is required; Stuart v. Laird, 1 Cra.

(U. S.) 308, 2 L. Ed. 115.

The judicial power under the constitution

(art. Ill, § 2) shall extend to: 1. Cases in

law and equity arising under the federal

constitution, laws, or treaties. 2. Those af-

fecting ambassadors and other public minis-

ters and consuls. 3. Admiralty and mari-
time cases. 4. Controversies to which the

United States is a party. 5. Those between
two or more states. 6. Or between a state

and citizens of another state. (By the 11th

amendment this grant of power was so lim-

ited as not, to permit a state to be sued by
citizens of another state, but a state may sue
citizens of another state.) 7. Or between citi-

zens, of different states. 8. Or between citi-

zens of the same state claiming lands under
grants of different states. 9. Or between a
state or its citizens and foreign states, citi-

zens, or subjects.

This article, conferring jurisdiction on the

federal courts, "imports an absolute grant of

judicial power" ; Martin v. Hunter's Lessee,

1 Wheat. (U. S.) 331, 4 L. Ed. 97.

The nature of the federal government
which distributes the functions of govern-

ment between two powers, each being sover-

eign within its sphere, but operating within
the same territorial jurisdiction and upon
the same persons and property, makes neces-

sary the adjustment of two classes of inde-

pendent tribunals with great care, both in

legislation and the administration of justice,

to avoid conflicts of jurisdiction. That such

have occurred is true, but their rare occur-

rence in more than a century bears testi-

mony as well to the tact and discretion of
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the judiciary, federal and state, as to the
perfection of the system which they admin-
ister under the constitution.

As respects criminal proceedings, the courts
of each jurisdiction generally confine them-
selves to the administration of the laws of
the government which created them. In
civil cases, however, as the constitution has
conferred jurisdiction upon the federal courts
In cases, for example, where a citizen of one
state sues a citizen of another state, it is

manifest that the court which tries such a
cAse must administer the laws of the state
in which the action is brought, subject to

the constitution and laws of the United
States and treaties in cases which conflict

with its provisions.

In the organization of the federal system
of courts, there were two objects to be ac-

complished. The first was to prevent a
clashing between the state and United States
courts, by imposing restrictions upon the
United States courts. The second was to

carry out the mandates of the constitution,

by clothing the latter with all the powers
necessary to execute its provisions. This or-

ganization was commenced by the act of

1789, familiarly known as the Judiciary Act.

To accomplish the first object, the right

to issue writs of habeas corpus was by the

fourteenth section limited to cases arising

under the federal constitution and laws; R,
S. § 753. See Habeas CAkpus. As it there

appears, the right of appeal to the supreme
court from the denial of the writ of habeas
corpus or the discharge of a person impris-

oned was absolute and, it being considered
that this led to some abuse in the way of

frivolous appeals, particularly in cases of

persons condemned to death under criminal

prosecutions in the state courts, an act was
passed March 10, 1908, providing that no ap-

peal to the supreme court should be allowed
"unless the United States court by which the
final decision was rendered or a justice of
the supreme court shall be of the opinion
that there exists probable cause for an ap-
peal, in which event, on allowing the same,
the said court or justice shall certify that
there is probable cause for such allowance";
35 Stat. L. 40, U. S. Comp. Stat. (Supp.

1911) 255.

This important restriction was intended to

leave to the state authorities the absolute
and exclusive administration of the state

laws in all cases of imprisonment; and no
Instance has ever occurred in which this act

has been disregarded. On the contrary, its

observance has been emphatically enjoined

and enforced ; Ableman v. Booth, 21 How.
(U. S.) 523, 16 L. Ed. 169.

The jurisdiction of the supreme court de-

pends upon the federal constitution, that of

the circuit [district] court upon the act of

Congress; Ex parte Wisner, 203 U. S. 449,

27 Sup. Ct. 150, 51 li. Ed. 264. The motive
of a citizen who prosecutes a cause of action

against another in a federal court, in the

absence of fraud and collusion, is immaterial

;

Chicago V. Mills, 204 U. S. 321, 27 Sup. Ct.

286, 51 L. Ed. 504. And when the circuit

court dismisses a case under sec. 1 of the

act of Aug. 13, 1888, because not substan-

tially involving the requisite amount in con-

troversy, the order of the court. In' this case
without a jury, is subject to review in the

supreme court in respect to rulings of law
and findings of fact upon the evidence;

Smithers v. Smith, 204 U. S. 632, 27 Sup. Ct
297, 51 L. Ed. 656.

The jurisdiction of the federal courts is

conferred by the constitution and the laws
Qf Congress and cannot be defeated or im-

paired by the laws of a state. If a suit,

when viewed in the light of recognized prin-

ciples of jurisprudence, appears to be a suit

of a civil nature at common law or in equity.

It is immaterial if, by a local statute, exclu-

sive cognizance has been in terms reserved

to the courts of the state generally or to

some specially designated local tribunal;

Spencer v. Watkins, 169 Fed. 379, 94 a C.
A. 659.

The Judicial Code, enacted March 3, 1911,

in efCect January 1, 1912, divides the United
States Into districts (§§ 69-115).

By section 1, a district judge is appointed
for each district except that in the northern
distric-ts of California and Illinois, districts

of Minnesota, Nebraska, Maryland, and New
Jersey, and in the eastern district of New
York, the northern and southern districts

of Ohio, the district of Oregon, the eastern
and western districts of Pennsylvania, and
the western district of Washington, there is

an additional district judge in each, and In

the southern district of New York, three ad-
ditional judges. In Maryland, upon the
death of the senior judge, the vacancy shaU
not be filled. There is one judge for the
eastern and western districts of South Caro-
lina, one for the eastern and middle districts

of Tennessee, and one for the northern and
southern districts of Mississippi. Every dis-

trict judge must reside in the district or in
one of the districts for which he is appoint-
ed; to ofEend against this provision is made
a high misdemeanor. The salary is $6,000
a year.

See. 9. The district courts, as courts of
admiralty and of equity, are deemed always
open for the purpose of filing any pleading,
of issuing and returning mesne and final pro-
cess, and of making and directing all inter-

locutory motions, etc., preparatory to a hear-
ing on the merits. A district judge may, up-
on reasonable notice to the parties, make,
direct, and award, at chambers or in the
clerk's office, and in vacation as well as in
term, all such process, commissions, orders,

etc., as are not grantable of course.

Sec. 13. If a district judge is prevented by
any disability from holding any term of his
court, any circuit judge of his circuit or, in
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the absence of all the circuit judges, the cir-

cuit justice of that circuit, may designate
the judge of any other district in the same
circuit to hold his court. If it appear im-
practicable to designate a district judge of

the same circuit, the chief justice may des-

ignate a Judge of any district in another cir-

cuit to hold the court. There is a like pro-
vision when the accumulation or urgency of

business in any district court requires ad-

ditional judicial force. Provision is made
for the designation of a circuit judge of a
circuit to hold the district court (sec. 14).

Sec. 22. In case of vacancy, all process,

pleading, and proceedings shall, if necessary,

be continued b^ the clerk until a judge shall

be appointed or designated to hold the court.

Sec. 24. District courts have original ju-

risdiction as follows

:

1. Of all suits of a civil nature, at com-
mon law or in eguity, brought by the United
States, or by any officer thereof authorized
by law to sue, or between citizens of the

same state claiming lands under- grants from
different states ; or, where the matter in

controversy exceeds, exclusive of interest and
costs, the sum or value of three thousand
dollars, and (a) arises under the constitu-

tion or laws of the United States, or treaties

made, or which shall be made, under their

authority, or (b) is between citizens of dif-

ferent states, or (c) is between citizens of a
state and foreign states, citizens, or subjects.

No district, court shall have cognizance of

any suit (except upon foreign bills of ex-

change) to recover upon any promissory note
or other chose in action in favor of any as-

signee, or of any subsequent holder if such
instrument be payable to bearer and be not
made by any corporation, unless such suit

might have been prosecuted in such court to

recover upon said note or other chose in ac-

tion if no assignment had been made: Pro-
vided, however, that the foregoing provision

as to the sum or value of the matter in con-

troversy shall not be construed to apply to

any of the cases mentioned in the succeeding
paragraphs of this section.

2. Of all crimes and offenses cognizable

under the authority of the United States.

3. Of all civil causes of admiralty and mar-
itime jurisdiction, saving to suitors in all

cases the right of a common-law remedy
where the common law is competent to give

it ; of all seizures on land or waters not with-

in admiralty and maritime jurisdiction ; of

all prizes brought into the United. States

;

and of all proceedings for the condemnation
of property taken as prize.

4. Of all suits arising under any law re-

lating to the slave trade.

6.- Of all cases arising under any law pro-

viding for Internal revenue, or from revenue
from imports or tonnage, except those cases

arising under any law providing revenue

from imports, jurisdiction of which has been

conferred upon the Court of Customs Ap-
peals.

6. Of all eases arising under the postal
laws.

7. Of all suits at law or in equity arising
under the patent, the copyright, and the
trade-mark laws.

8. Of all suits and proceedings arising un-
der any law regulating commerce, except
those suits and proceedings exclusive juris-

diction of.which has been conferred upon the
Commerce Court.

9. Of all suits and proceedings for the en-

forcement of penalties and forfeitures incur-
red under any law of the United States.

10. Of all suits by the assignee of any de-
benture for drawback of duties, issued un-
der any law for the collection of duties,

against the person to whom such debenture
was originally granted, or against any in-

dorser thereof, to recover the amount of such
debenture.

11. Of all suits brought by any person to

recover damages for any injury to his per-

son or property on account of any act done
by him, under any law of the United States,

for the protection or collection of any of the
revenues thereof, or to enforce the right of

citizens of the United States to vote in the

several states.

12. Of all suits authorized by law to be
brought by any person for the recovery of

damages on account of any injury to his

person or property, or of the deprivation of

any right or privilege of a citizen of the

United States, by any act done in furtherance

of any conspiracy mentioned in section nine-

teen hundred and eighty. Revised Statutes.

13. Of all suits authorized by law to be

brought against any person who, having
knowledge that any of the wrongs mentioned
in section nineteen hundred and eighty. Re-

vised Statutes, are about to be done, and,

having power to prevent or aid in preventing
the same, neglects or refuses so to do, to re-

cover damages for any such wrongful act

14. Of all suits at law or in equity author-

ized by law to be brought by any person to

redress the deprivation, under color of any
law, statute, ordinance, regulation, custom,

or usage of any state, of any right, privilege,

or immunity, secured by the constitution of

the United States, or of any right secured by

any law of the United States providing for

equal rights of citizens of the United States,

or of all persons within the jurisdiction of

the UMted States. ' .

15. Of all suits to recover possession of

any office, except that of elector of Presi-

dent or Vice President, Representative in or

Delegate to Congress, or member of a state

legislature, authorized by law to be brought,

wherein it appears that the sole question

touching the title to such office arises out of

the denial of the right to vote to any citizen

offering to vote, on account of race, color, or

previous condition of servitude: Provided,

that such jurisdiction shall extend only so

far as to determine the rights of the parties
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to such office by reason of the denial of the

right guaranteed by the constitution of the

United States, and secured by any law, to

enforce the right of citizens of the United
States to vote in all the states.

16. Of all cases commenced by the United
States, or by direction of any officer thereof,

against any national banking association,

and cases for winding up the affairs of any
such bank; and of all suits brought by any
banldng association established in the dis-

trict for which the court is held, under the

provisions of title "National Banks," Revised
Statutes, to enjoin the Comptroller of the

Currency, or any receiver acting under his

direction, as provided by said title. And all

national banking associations established un-

der the laws of the United States shall, for

the purposes of all other actions by or

against them, real, personal, or mixed, and
all suits in equity, be deemed citizens of the

states in which they are respectively located.

17. Of all suits brought by any alien for a
tort only, in violation of the laws of nations

or of a treaty of the United States.

IS. Of all suits against consuls and vice

consuls.

19. Of all matters and proceedings in bank-
ruptcy.

20. Concurrent with the court of claims, of
all claims not known as "war claims," or to

hear and determine other claims which had
been rejected or reported on adversely prior

to the 3d day of March, 1887, by any court,

department, or commission authorized to

hear and determine the same, or to hear and
determine claims for pensions; or as giving

to the district courts jurisdiction of cases

brought to recover fees, salary, or compensa-
tion for official services of officers 'of the

United States or brought for such purpose

by persons claiming as such officers or as as-

signees or legal representatives thereof; but

no suit pending on the 27th day .of June,

1898, shall abate or be affected by this provi-

sion: And provided, further, that no suit

against the government of the United States

shall be allowed under this paragraph unless

the same shall have been brought within six

years after the right accrued for which the

claim is made : Provided, that the claims of

married women, first accrued during mar-
riage, of persons under the age of 21 years,

first accrued during minority, and of Idiots,

lunatics, insane persons, and persons beyond
the seas at the time the claim accrued, en-

titled to the claim, shall not be barred if the

'suit be brought within three years after the

disability has ceased ; but no other disability

than those enumerated' shall prevent any
claim from being barred, nor shall any of

the said disabilities operate cumulatively.
All suits brought and tried under the pro-

visions of this paragraph shall be tried by
the court without a jury.

21. Of proceedings in equity, by writ of in-

junction, to restrain violations of the provi-

sions of laws of the United States to prevent

the .unlawful inclosure of public lands ; and
it shall be sufficient to give the court juris-

diction if service of original process be had
in any civil proceeding on any agent or em-
ployee having charge or control of the in-

closure.

22. Of all suits and proceedings arising un-

der any law regulating the immigration of

aliens, or under the contract labor laws.

23. Of all suits and proceedings arising

under any law to protect trade and commerce
against restraints and monopolies.

24. Of all actions, suits, or proceedings in-

volving the right of any person, in whole or

in part of Indian blood or descent, to any
allotment of land under any law or treaty

(amendment, December 21, 1911, added cer-

tain details).

25. Of suits in equity brought by any ten-

ant in common or joint tenant for the par-

tition of lands in cases where the United

States is one of such tenants in common or
joint tenants, such suits to be brought in

the district in which such land Is situate.

Sees. 25-27. They also have appellate ju-

risdiction of the judgments and orders of

United States Commissioners in cases aris-

ing under the Chinese Exclusion Act; in

the district of Wyoming of felonies commit-
ted in the Yellowstone National Park; and
appellate jurisdiction in cases of conviction

before the commissioners appointed under
the act to protect birds and animals in the

park, etc. ; and in South Dakota over cer-

tain criminal offenses in the Indian reserva-

tion.

As to the removal of causes from state

courts, see that title.

Miscellaneous Proceedings. Sec. 40. The
trial of offenses punishable with death shall

be had In the county m which the offense was
committed where that can be done without-

inconvenience.

Sec. 41. The trial of offenses committed up-
on the high seas or elsewhere out of the juris-

diction of any particular state or district

shall be in the district when [where] the of-

fender is found or into which he is first

brought.

Sec. 42. When any offense is begun in one
district and completed In another, it shall

be deemed to have been committed in either

and may be tried in either.

Sec. 45. Proceedings on seizures made on
the high seas, for forfeiture under any law
of the United States, may be prosecuted in

any district into which the property is

brought and proceedings instituted.

Sec. 48. In suits brought for the infringe-

ment of letters patent, the district courts

have jurisdiction, in law or in equity, in the

district of which the defendant is an inhab-

itant, or in any district in which the defend-

ant shall have committed acts of infringe-

ment and shall have a regular and estab-

lished place of business. If such suit is
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brought in a district of which the defendant
is not an inhabitant, but in which such, de-

fendant shall have a regular or established
place of business, service of process may be
made upon the agent or agents engaged in

conducting such business in the district.

Sec. 49. All proceedings by any national

bank to enjoin the Comptroller of the Curren-

cy under the national bank acts must be had
in the district where the bank is located.

Sec. 50. When there are several defendants
in law or equity, and one or more of them
are neither inhabitants of nor found within

the district in which the suit Is brought, and
do not voluntarily appear,, the court may
proceed to the trial and adjudication of the

suit between the parties who are properly
before it, but the judgment therein shall not
conclude or prejudice other parties not regu-

larly served with process nor voluntarily ap-
pearing to answer ; and nonjoinder of par-

ties who are not inhabitants of nor found
within the district shall not be considered
matter of abatement or objection to the suit

Sec. 51. No person shall be arrested in one
district for trial in another, in any civil ac-

tion, in ,a district court (except as in the five

succeeding sections), and no civil suit shall be
brought in any district court against any
person by any original process or proceeding

in any other district than that whereof he is

an inhabitant (except as provided in the six

succeeding sections) ; but where the jurisdic-

tion is founded only on diversity of citizen-

ship, suits shall be brought only in the dis-

trict of the residence of either plaintiff or

defendant. The excepted instances are

:

Sec. 52. When a state contains more than

one district, suits not of a local nature,

against a single defendant, inhabitant of

such state, must be brought in the district

where he resides; but, if there are two or

more defendants residing in different dis-

tricts of the state, it may be brought in

either district.

Sec. 53 contains a like provision as to dis-

tricts having two divisions. All prosecutions

for offenses shall be brought in the division

of such district where they were committed
unless, upon the application of the defendant,

the court or the judge thereof shall transfer

the case to another division of the district.

In all cases of the removal of suits from a

state court to a district court, it shall be to

the district court of the division in which the

county is situated from which the removal is

made; and the time within which the re-

moval shall be perfected, in so far as it re-

fers to or is regulated by the terms of United

States courts, shall be deemed to. refer to the

terms of the district court in such division.

The above sees. 51-53 refer only to suits

not of a local nature.

Sec. 54. In suits of a local nature where
the defendant resides in a different district,

in the same state, from that in which the suit

is brought, the plaintiff may have original

and final process against him, directed to the
marshal of the district where he resides.

Sec. 55. Any suit of a local nature, at law
or in equity, where the land or other subject-

matter of a fixed character, lies partly in

more than one district in the same state,

may be brought in either district.

Sec. 56. Where a receiver has been ap-
pointed over land or other property of a fixed

cljaracter, and. it lies within different states

within the same circuit, a receiver may be
vested with full jurisdiction over all the

property lying in the circuit, subject, how-
ever, to the disapproval of an order to that

effect by the circuit court of appeals for the

circuit or by a circuit judge thereof.

Sec. 57. In a suit commenced in any dis-

trict to enforce any legal or equitable lien

or remove an incumbrance or lien or a cloud

on any title in the district, to real or per-

sonal property, if any one or more of the de-

fendants shall not be found within the dis-

trict or voluntarily appear, the court may
order the absent defendant to appear, etc., by
day certain to be designated, which order

may be served upon the defendant, if prac-

ticable, wherever found, and also upon the

person in possession of the property. If serv-

ice upon the defendant is not practicable, it

may be made by publication, as the court

may direct, not less than once a week for six

consecutive wteeks.

Sec. 58. Civil causes may, by written stip-

ulation of the parties or their attorney of rec-

ord and upon the order of a judge, be trans-

ferred to the court of any other division of

the same district.

Sec. 65. When a receiver is appointed, he

shall manage and operate the property ac-

cording to the valid laws of the state where
it is situated ; any receiver who- violates

this section is liable to a fine of not more
than $3,000 or imprisonment for one year, or

both.

Sec. 66. Receivers may be sued in respect

of any act or transaction of his in carrying

on the business connected with the property,

without the previous leave of the court by

which he was appointed ; but such suits shall

be subject to the general equity jurisdiction

of the court as far as may be necessary to

the ends of justice.

Sec. 67. No person shall be appointed m
any office or duty of any court who is related

within the first degree of affinity or consan-

guinity to the judge thereof.

Sec. 68. No clerk of a district court or his

deputy shall be appointed receiver or master

in any case, "except where the judge of the

court shall determine that special reasons ex-

ist therefor, to be assigned in the order of

appointment"
Circuit Court of Appeals. Sees. 116-120.

The nine judicial circuits of the United

States are referred to above, also the number

of circuit judges constituting the court in the

different circuits. The chief justice and the
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associate justices of the supreme court are
allotted among the circuits by an order of the
court, and the several district judges in each
district may sit in this court. If a member
of the supreme court attends a session, he
shall preside. Otherwise, the circuit judges
in attendance upon the court shall preside in

the order of seniority of their commissions.
If a full court shall not be made up, one or
more district judges within the circuit shall

sit according to such provision among the

district judges as either by general or par-

ticular assignment shall be designated by the

court, but no judge before whom a question

has been tried or heard in the district court

shall sit on the trial of such cause or ques-

tion in the circuit court of appeals.

Sec. 128. The circuit courts of appeals

shall exercise appellate jurisdiction to re-

view by appeal or writ of error final deci-

sions in the district courts, including the
United States district court for Hawaii, in

aU cases other than those in which appeals
and writs of error may be taken direct to

the supreme court, as provided in section two
hundred and thirty-eight, unless otherwise
provided by law ; and, except as provided
in sections two hundred and thirty-nine and
two hundred and forty, the judgments and
decrees of the circuit courts of appeals shall

be final in all cases in which the jurisdiction

-is dependent entirely upon the opposite par-

ties to the suit or controversy being aliens

and citizens of the United States, or citizens

of different states ; also in all cases arising

under the patent laws, under the copyright

laws, under the revenue laws, and under the

criminal laws, and in admiralty cases.

Sec. 129. Where upon a hearing in equity

in a district court, or by a judge thereof in

vacation, an injunction shall be granted, con-

tinued, refused, or dissolved by an interlocu-

tory order or decree, or an application to dis-

solve an injunction shall be refused, or an
interlocutory order or decree shall be made
appointing a receiver, an appeal may be tak-

en from such interlocutory order or decree

granting, continuing, refusing, dissolving, or

refusing to dissolve, an injunction, or ap-

pointing a receiver, to the circuit court of ap-

peals, notwithstanding an appeal in such case

might, upon final decree under the statutes

regulating the same, be taken directly to the

Supreme Court: Provided, that the appeal
must be taken within thirty days from the

entry of such order or decree, and it shall

take precedence in the appellate court; and
the proceedings in other respects in the court

below shall not be stayed unless otherwise

ordered by that court, or the appellate court,

or a judge thereof, during the pendency of

such appeal: Provided, however, that the
court below may, in its discretion, require as

a condition of -the appeal an additional bond.

Sec. 130. The court also has appellate and
supervisory jurisdiction under the Bankrupt-
cy Act

Sec. 131. In the ninth circuit the court

hears and determines writs of error and ap-

peal from the United States Court for China.

See China.
Sec. 134. Provision is made for writs of

error and appeals where they do not lie di-

rect to the supreme court under 247, in which
the amount in controversy shall exceed $500,

and in all criminal cases, from the district

court of Alaska to the circuit court of ap-

peals for the ninth circuit, but the court of
appeals may certify any question of law to

the supreme court if desiring instruction

thereon.

By the labor arbitration act of July 15,

1913, the circuit court of appeals has juris-

diction of questions of law under the act.

The Court of Claims. Sees. 136-138. This
court, as established by the act of February
24, 1855, is continued by the Judicial Code.
It consists of a .chief justice and four judges,

appointed by the President, by and with the
advice and consent of the Senate, to hold of-

fice during good behavior. The salary of
the chief justice is $6,500 and of the other
judges $6,000. It holds one annual session

at the city of Washington, beginning on the
first Monday of December. Any three of

the judges constitute a quorum. The con-
currence of three judges is necessary to th^
decision of any case.

Sec. 143. The clerk of the court is required
on the first day of every regular session of
Congress to transmit to Congress a complete
statement of all the judgments rendered by
the court during the previous year, stating the
amounts thereof and the parties in whose
favor they were rendered, together with a
brief synopsis of the nature of the claims
upon which they were rendered. At the end
of every term of the court he shall transmit
a copy of its decisions to the heads of depart-
ments and certain other officials.

Sec. 144. Any one being elected or ap-
pointed a Senator, Member of, or Delegate
to Congress, or a Resident Commissioner,
who shall, after his election or appointment,
and either before or after he has qualified,

and during his continuance in office, practice
in this court, shall be fined not m'ore than
$10,000 and imprisoned not more than two
years; and shall thereafter be incapable of
holding any ofliee of honor, trust, or profit un-
der the government of the United States.

Sec. 145. The court of claims shall have
jurisdiction to hear and determine the follow-

ing matters:

First All claims (except for pensions)

founded upon the constitution of the United
States or any law of Congress, upon any reg-

ulation of an executive department, upon any
contract, express or Implied, with the govern-
ment of the United States, or for damages,
liquidated or unliquidated, in cases not
sounding in tort, in respect of which claims
the party would be entitled to redress against
the United States either in a court of law.
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equity, or admiralty if tlie United States

were suable: Provided, however, that noth-

ing in this section shall be construed as giv-

,

ing to the said court jurisdiction to hear and
determine claims growing out of the late

civil war, and commonly known as "war
claims," or to hear and determine other

claims which, prior to March 3, 1887, had
been rejected or reported on adversely by any
court, department, or commission authorized

to hear and determine the same.

Second. All set-ott's, counterclaims, claims

Sot damages, whether liquidated or unliquid-

ated, or other demands whatsoever on the

part of the government of the United States

against any claimant against the government
in said court: Provided, that no suit against

the government of the United States, brought

by any officer of the United States to recover

fees for services alleged to have been per-

formed for the United States, shall be al-

lowed under this chapter until an account

for said fees shall have been rendered and
finally acted upon as required by law, un-

less the proper accounting officer of the treas-

ury fails to act finally thereon within six

months after the account is received in said

office.

Third. The claim of any paymaster, quar-

termaster, commissary of subsistence, or oth-

er disbursing officer of the United States, or

of his administrators or executors, for relief

from responsibility on account of loss by cap-

ture or otherwise, while in the line of his

duty, of government funds, vouchers, records,

or papers in his charge, and for which such

officer was and is held responsible.

Sec. 146. In case any set-ofC, counterclaim,

claim for damages, or other demand is set

up on the part of the government against any
person making claim against the government,

the court shall hear both claims and adjudi-

cate finally thereon.

Sec. 148. Claims pending in the executive

department and involving controverted ques-

tions of fact or law may be transmitted to

the court of claims, which reports its finding

to the department. If it were so transmit-

ted -with the consent of the claimant, or if it

shall appear to the satisfaction of the court

that it has jurisdiction to render judgment,

it shall proceed to do so.

Sec. 151. Whenever any bill, except for a

pension, is pending in either House of Con-

gress providing for the payment of a claim

against the United States, the House in

which such bill is pending may refer the

same to the court of claims, which shall pro-

ceed therein and report to said House the

facts in the case and the amount, where the

same can be liquidated, and any facts bear-

ing upon the question, etc., provided that if

it appear to the court upon the facts estab-

lished that it has jurisdiction to render judg-

ment In the matter, it shall proceed to do so

and thereupon report to the House of Con-

gress by which the claim was referred to the
court.

See. 152. If the government shall put in is-

sue the right of the plaintiff to recover, the
court may in its discretion allow costs to the
prevailing party from the time of joining
such issue. Such costs shall include only
what i^ actually incurred for witnesses, and
for summoning the same, and fees paid to the
clerk of the court.

Sec. 155. Aliens or the subjects of any gov-
ernment which accords to United States citi-

zens the right to prosecute claims against its

government in its courts shall have a like

privilege in the court of claims.

See. 156. Claims are barred unless the pe-.

tition is filed, in the court or transmitted to

the court by the Secretary of the Senate or the
Clerk of the House within six years after the
claim first accrues, with an exception in the
case of married women, minors, lunatics, etc.,

and persons beyond the sea, whose claims are
not barred until three years after the disa-

bility has ceased, and such disabilities shall

not operate cumulatively.

Sec. 162. Jurisdiction is given to hear and
determine claims for property taken subse-

quent to June 1, 1865, under the provisions

of the act of March 12, 1863.

Sec. 177. No Interest shall be allowed on
any claim up to the time of rendition of

judgment by the court, unless upon a contract

expressly stipulating for the payment of in-

terest.

Sec. 180 provides that any person may pre-

sent his petition to the court, alleging that

he Is or has been indebted to the United
Sbites as an officer or agent thereof, or by
virtue of any contract therewith, or that he

is the guarantor, or surety, or personal rep-

resentative of any officer or agent or con-

tractor so indebted, etc., and that an indebt-

edness to the United States has arisen and
exists, and that he or the person he repre-

sents has applied to the proper department
for an adjustment and settlement of the ac-

count, and that three years have elapsed

since said application, without settlement,

and no suit has been brought. The court

shall proceed to hear the parties, to ascertain

the amount due the United States, if any.

The judgment of said court, or the supreme

court to which an appeal shall lie, as In oth-

er cases, as to the amount due, shall be bind-

ing and conclusive upon the parties. The
payment of such amount so found due by the

court shall discharge such obligation. An
action shaU accrue to the United States

against such principal, etc., to recover the

amount so found due, which may be brought

within three years of final judgment.

Sec. 182. Provision is made for appeals in

Indian cases.

Court of Customs Appeals. Sec. 188. It

consists of a presiding judge and four asso-

ciate judges appointed by the President and

confirmed by the Senate and receiving an an-
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nual salary of $7,000 per year. The presid-

ing judge Is so designated In his commission
and the associates have precedence according
to the dates of their commissions. Three
members are a quorum and the concurrence
of three is necessary to a decision. In ease
of vacancy or of temporary inability or dis-

qualification, for any reason, of one or two
of the judges, the President may, upon re-

quest of the presiding judge, designate any
qualified United States circuit or district

judge to act in his place.

Sec. 189. The court shall always be open.

Its sessions may be held in the several judi-

cial circuits and at such places as the court

may from time to time designate. The judge
attending, at any place other than Washing-
ton, shall be paid his expenses and those of

one stenographic clerk.

Sec. 194. The court is a court of record.

Sec. 195. It has exclusive appellate juris-

diction to review final decisions by the board
of general appraisers in all cases as to the

construction of the law and the facts respect-

ing the classification of merchandise and the

rate of duty imposed thereon under such
classification and the fees and charges con-

nected therewith and all appealable questions

as to the jurisdiction of said board and as to

the laws and regulations governing the col-

lection of the customs revenues, and Its judg-

ment is final.

Sec. 196. No appeal shall be taken or al-

lowed from any board of United States gen-

eral appraisers to any other court, and no
appellate jurisdiction shall be exercised by
any other court in cases decided by the said

board, and nothing shall be deemed to de-

prive the supreme court of jurisdiction to

hear and determine all customs cases which
have heretofore been certified to said court

from the United States circuit courts of ap-

peals on appUcafon for writs of certiorari

or otherwise, nor to review by writ of cer-

tiorari any customs case heretofore decided
or now pending and hereafter decided, pro-

vided that application for said writ be made
within six months after August 5, 1909;
with a further proviso as to cases decided
before the last-mentioned date.

Sec. 198. In case an Importer, owner, con-

signee, or agent of any imported merchan-
dise, or the Secretary of the Treasury, shall

be dissatisfied with the report of .the board
of general appraisers, in the matters above
referred to, he may within sixty days after

the entry of a judgment of the board appeal
to the court of customs appeals for a review
of the questions of law and fact therein in-

volved. (In Alaska and in the insular and
other outside possessions ninety days is al-

lowed for making such application.)

No change was made in this court by the
Tariff act of 1913.

The Commerce Court was provided for by
the Judicial code. It is a court of record, to

consist of five judges assigned by the chief

BOTJV.—2U

justice of the United States from among the

circuit judges, except that in the first In-

stance It is to be composed of five additional

circuit judges, authorized by the act of June
18, 1910, and designated by the President to

serve one, two, three, four, and five years

respectively. Its regular sessions are to be
held in Washington. It may exercise Its

powers and sit in difCeisent parts of the Unit-

ed States. Its process runs throughout the

United States. Its jurisdiction extends to

the jurisdiction possessed by circuit courts

immediately prior to June 18, 1910, over all

cases of the following kind:

1. All cases for the enforcement, otherwise

than by adjudication and collection of a for-

feiture or penalty or by infliction of criminal

punishment, of any order of the Interstate

Commerce Commission other than for the

payment of money.
2. Cases brought to enjoin, set aside, an-

nul, or suspend in whole or in part any order

of the Interstate Commerce Commission.
3. Such cases as by sec. 3 of the Act of

Feb. 19, 1903, to further regulate commerce
with foreign nations and among the states,

are authorized to be maintained in a circuit

court.

4. All such mandamus proceedings as un-
der the provisions of sec. 20 or sec. 23 of the

"act to regulate commerce" (Feb. 4, 1887), as
amended, are authorized to be maintained In

a circuit court.

Nothing contained In the act shall be con-

strued as enlarging the jurisdiction now
possessed by the circuit courts that is hereby
transferred to the commerce court.

The jurisdiction of the commerce court
over cases of the foregoing classes is exclu-

sive ; aU jurisdiction not in the above classes

remains with the district courts as before.

The Commerce Court was abolished by act
of October 22, 1913 (in effect December
31, 1913). Its jurisdiction was transferred
to the district courts; the act contained
the following provisions : The orders and
processes of the district courts run through-
out the United States. No interlocutory in-

junction, suspending or restraining the op-
eration of or setting aside an order of the
Interstate Commerce Commission, shaU be
made unless the application shall be heard
by three judges, one of whom shall be a cir-

cuit judge, and unless a majority thereof
shall concur. At least five days' notice of the"

hearing must be given to the commission, to

the attorney general, and the defendants.

Where Irreparable damage might ensue, a
majority of the three judges may, after not
less than three days' notice as aforesaid, al-

low a temporary stay of the order of the

commission for not more than sixty days. An
appeal lies direct to the supreme court on an
order granting an Interlocutory injunction,

if the appeal be taken within thirty days
after the injunction is granted or refused,

and a final judgment of the district court
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may be reviewed by the supreme court upon
an appeal taken within sixty days.

The Supreme Court. Sees. 215-218. It con-

sists of a chief justice of the United States

and eight associate justices, any six of whom
shall constitute a quorum. The latter shall

have precedence according to the dates of

their commissions, or, when the commissions
of two of them bear the same date, according

to their ages. If there is a vacancy in the

office of chief justice, or in case of his in-

ability to perform his duties, they devolve

upon the associate justice first in precedence.

The salary of the chief justice is $15,000

and of the justices $14,500.

Sec. 230. The supreme court shall hold at

the seat of government one term annually,

commencing on the second Monday in Oc-

tober, and such adjourned or special terms
as it may find necessary.

Sec. 231. If at any session a quorum does

not attend on the day appointed for holding

it, the justices who do attend may adjourn
the court from day to day for twenty days
after said appointed time, unless there be
sooner a quorum. If a quorum does not at-

tend within said twenty days, the business

of the court shall be continued over till the

next appointed session.

Sec. 282. The justices attending at any ses-

sion when less than a quorum is present may,
within the twenty days mentioned, make all

necessary orders touching any suit, proceed-

ing, or process, preparatoiy to the hearing or

decision thereof.

Sec. 233. The court has exclusive jurisdic-

tion of all controversies of a civil nature
where a state is a party, except betweeii a
state and its citizens, or between a state and
citizens of other states, or aliens, in which
latter case it shall have original, but not ex-

clusive, jurisdiction. And it shall have ex-

clusively all such jurisdiction of suits or pro-

ceedings against ambassadors or other public

ministers, or their domestics or, domestic

servants, as a court of. law can have con-

sistently vnth the law of nations; and orig-

inal, but not exclusive, jurisdiction of all

suits brought by ambassadors, or other pub-

lic ministers, or in which a consul or vice

consul is a party.

Sec. 234. It has power to issue writs of

prohibition to the district courts, when pro-

ceeding as courts of admiralty and maritime
jurisdiction ; and writs of mandamus, in

cases warranted by the principles and usages

of law, to any courts appointed under the

authority of the United States, or to persons

holding ofBce under the authority of the Unit-

ed States, where a state, or an ambassador,

or other public minister, or a consul or vice

consul is a party.

Sec. 285. The trial of issues of fact in the

supreme court in all actions at law against

citizens of the United States shall be by jury.

Sec. 286. The supreme court shall have ap-

pellate jurisdiction

:

Sec. 237. A final judgment or decree in any

suit in the highest court of a state in which
a decision in the suit could be had, where is

drawn in question the validity of a treaty
or statute of, or an authority exercised un-
der, the United States, and the decision is

against their validity ; or where is drawn in

question the validity of a statute of, or an au-
thority exercised under any state, on the

ground of their being repugnant to the con-

stitution, treaties, or laws of the United
States, and the decision is in favor of their

validity ; or where any title, right, privilege,

or Immunity is claimed under the constitu-

tion, or any treaty or statute of, or commis-
sion held or authority exercised under, the
United States, and the decision is against the

title, right, privilege, or immunity especially

set up or claimed, by either party, under such
constitution, treaty, statute, commission, or
authority, may be re-examined and reversed
or affirmed in the supreme court upon a writ
of error. The writ shall have the same effect

as if the judgment or decree complained of

had been rendered or passed In a court of the

United States. The supreme court may re

verse, modify, or aflJrm the judgment or de-

cree of such state court, and may, at their

discretion, award execution or remand the

same to the court from which it was re-

moved by the writ.

Sec. 238. Appeals and writs of error may
be taken from the district courts, including

the United States district court for Hawaii,
direct to the supreme court in the following

cases : In any case in which the jurisdiction

of the court is in issue, in which case the

question of jurisdiction alone shall be certi-

fied to the supreme court from the court be-

low for decision; from the final sentences

and decrees in prize causes ; in any case that

involves the construction or application of

the constitution of the United States ; in any

case in which the constitutionality of any law

of the United States, or the validity or con-

struction of any treaty made under its au-

thority is drawn in question; and in any

case in which the constitution or law of a

state is claimed to be In contravention of

the constitution of the United States.

Sec. 239. In any case vrtthin its appellate

jurisdiction as defined in sec. 128, the cir-

cuit court of appeals may certify to the su-

preme court any questions or propositions of

law concerning which it desires the instruc-

tion of that court for its proper decision. See

Cebtificate of Division.

Sec. 240. In any case, civil or criminal, in

which the judgment or decree of the circuit

court of appeals is made final by the provi-

sions of this title, it shall be competent for

the supreme court to require, by certiorari or

otherwise, upon the petition of any party

thereto, any such case to be certified to the

supreme court for its review and determina-

tion, with the same power and authority in

the case as if it had been carried by appeal

or writ of error to the supreme court.

' Sec. 241. In any case in which the judg'
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ment or decree of the circuit court of ap-
peals is not made dual by the provisions of
this title, there shall be of right an appeal
or writ of error to the supreme court of the
United States where the matter in contro-

versy shall exceed one thousand dollars, be-

sides costs.

Sec. 242. There is an appeal on behalf ol

the United States from judgments of the
court of claims adverse to it and on behalf
of the plaintiff in any case where the amount
in controversy exceeds $3,000 or where his

claim is forfeited to the United States by the
judgment of said court.

Sec. 243. Such appeal shall be taken in 90
days after judgment.

Sec. 244. Writs of error and appeals may
be taken from the supreme court and the
United States district court for Porto Rico,

in certain cases specified.

Sec. 246. Writs of error and appeals lie

from final judgments and decrees of the su-

preme court of Hawaii under the same regu-

lations and in the same dasses of cases as
from final judgments of the highest court of

a state may be taken to the supreme court
under section 237, and in all cases where
the amount involved, exclusive of costs, ex-

ceeds $5,000.

Sec. 247. Writs of error and appeals lie

from the district court of Alaska In certain

cases.

Sec. 248. The court has jurisdiction to re-

view, revise, reverse, modify, or affirm final

judgments of the supreme court of the Phil-

ippine Islands in all cases in which the con-

stitution, or any statute, treaty, etc., of the
United States is involved, or in causes in

which the value in controversy exceeds $25,-

000 or in which the title to real estate ex-

ceeding in value $25,000 is involved.

Sec. 250. Any final judgment or decree of

the court of appeals of the District of Colum-
bia may be re-examined and affirmed, re-

versed, or modified by the supreme court of

the United States, upon writ of error or ap-
peal, in the following cases

:

1. In cases in which the jurisdiction of the
trial court is In issue; but when any such
case is not otherwise reviewable In said su-

preme court, then the question of jurisdiction

alone shall Ije certified to said supreme court
for decision.

2. In prize cases.

3. In cases involving the construction or
application of the constitution of the United
States, or the constitutionality of any law
of the United States, or the validity or con-

struction of any treaty made under its au-

thority.

4. In cases in which the constitution, or
any law of a state, is claimed to be in con-

travention of the constitution of the United
States.

. 5. In cases in which the validity of any au-

thority exercised under the United States, or

the existence or scope of any power or duty

of an officer of the United States is drawn in

question.

6. In cases in which the construction of

any law of the United States is drawn in

question by the defendant.

Except as provided in the next succeeding

section, the judgments and decrees of said

court of appeals shall be final in all cases

arising undey the patent laws, the copyright

laws, the revenue laws, the criminal laws,

and in admiralty cases ; and, except as pro-

vided in the next succeeding section, the

judgments and decrees of said court of ap-

peals shall be final in all cases not reviewable

as hereinbefore provided.

Writs of error and appeals shall be taken
within the same time, in the same manner,
and under the same regulations as writs of

error and appeals are taken from the circuit

courts of appeals to the supreme court of the

United States.

Sec. 251. In any case in which the judg-
ment or decree of said court of appeals is

made final by the section last preceding, it

shall be competent for the supreme court of
the United States to require, by certiorari or
otherwise, any such case to be certified to It

for its review and determination, with the
same power and authority ui- the case as if

it had been carried by writ of error or ap-

peal to said supreme court. It shall also be
competent for said court of appeals, in any
case in which its judgment or decree is made
final under the section last preceding, at any
time to certify to the supreme court of the
United States any questions or propositions
of law concerning \\rhich it desires the in-

struction of that court for their proper deci-

sion; and thereupon the. supreme court may
either give its instruction on the questions
and propositions certified to it, which shall

be binding upon said court of appeals in such
case, or it may require that the whole record
and cause be sent up to it for its considera-
tion, and thereupon shall decide the whole
matter in controversy in the same manner as
if it had been brought there for review by
writ of error or appeal.

Sec. 252. The .court has appellate jurisdic-

tion from the courts of bankruptcy from
which it has appellate jurisdiction in other
cases, and has a like jurisdiction not within
any organized circuit of the United States
and from the supreme court of the District
of Columbia. An appeal may be taken from
any final decision of a court of appeals, al-

lowing or rejecting a claim in bankruptcy,
under rules to be prescribed by the supreme
court, in the following cases and no other:

1. Where the amount in controversy ex-

ceeds $2,000 and the question involved is one
which might have been taken on appeal or
writ of error from the highest court of a
state to the supreme court.

2. WhTe some justice of the supreme court
shall certify that In his opinion the determin-
ation of the question Involved in the allow-
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ance or rejection of such claim Is essential

to the uniform construction of laws relating

to hankruptcy. Controversies may he certi-

fied to the supreme court from other federal

courts, and the supreme court may exercise

jurisdiction thereof and may Issue writs of

certiorari.

Sec. 255. Any woman who shall have been
a member of the bar of the highest court of

any state or territory or of the court of ap-

peals of the District of Columbia for three

years and maintained a good standing there,

and shall be a person of good moral charac-

ter, shall be admitted to practice before the

supreme court
The Supreme Court may review a judg-

ment of the circuit court of appeals upon
certiorari in a case where no appeal lies;

City & County of Denver v. New Tork Trust

Co., 229 U. S. 123, 33 Sup. Ct. 65T, 57 U Ed.
1101.

Where the jurisdiction of the federal court

of a suit brought by a trustee In bankruptcy
rests in diverse citizenship alone, the judg-

ment of the circuit court of appeals is final.

If, however, the petition also discloses as an
additional ground of jurisdiction that the case
arises under the laws of the United States,

the judgment of the circuit court of appeals
is not final, but can be reviewed by this

court; Lovell v. Newman, 22T U. S. 412, 33
Sup. Ct. 375, 57 L. Ed. 577. Whether the
case Is one arising under the laws of the

United States must be determined upon the

statements in the petition itself, and not up-

on questions subseo[uently arising In the prog-

ress of the case; id; 'MacPadden v. U. S.,

213 U. S. 288, 29 Sup. Ct. 490, 53 L. Ed. 801.

, Provisions common to more than one court.

Sec. 256. The jurisdiction vested in the

courts of the United States in the cases and
proceedings hereinafter mentioned, shall be
exclusive of the courts of the several states:

1. Of all crimes and offenses cognizable un-

der the authority of the United States.

2. Of all suits for penalties and forfeitures

incurred under the laws of the United States.

3. Of all civil causes of admiralty and mar-
itime jurisdiction ; saving to suitors. In all

cases, the right of a common-law remedy,

where the common law is competent to give it.

4. Of all seizures under the laws of the

United States, on land or on waters not with-

in admiralty and maritime jurisdiction ; of

all prizes brought into the United States

;

and of all proceedings for the condemnation

of property taken as prize.

5. Of all cases arising under the patent-

right, or copyright laws of the United States.

6. Of all matters and proceedings in bank-

ruptcy.

7. Of all controversies of a civil nature,

where a state Is a party, except between a

state and its citizens, or between a state and
citizens of other states, or aliens.

8. Of all suits and -proceedings against am-

bassadors, or other public ministers, or their

domestics, or domestic servants, or against
consuls or vice consuls.

Sec. 258. Judges appointed under the au-
thority of the United States are forbidden to
exercise the profession of counsel or attor-

ney, or to be engaged in the practice of the
law. Disobedience is made a high misde-
meanor.

Sec. 260. When any judge of any court of

the United States, appointed to hold office

during good behavior, resigns his office, aft-

er ten years of continuous service and having
attained seventy years of age, he -shall re-

ceive during his natural life the salary which
was payable at the time of his retirement

Sec. 261. Writs of ne exeat may be granted
by any justice of the supreme court in cases
where they might be granted by the supreme
court; and by any district judge In cases
where they might be granted by the district

court of which he is fi judge. But no writ

of ne exeat shall be granted unless a suit in

equity Is commented, and satisfactory proof
Is made that the defendant designs quickly

to depart from the United States.

Sec. 262. The supreme court and the dis-

trict courts shall have power to issue writs

of scire facias. The supreme court, the cir-

cuit courts of appeals, and the district courts

shall have power to issue all writs not specif-

ically provided for by statute, which may be
necessary for the exercise of their respective

jurisdictions, and agreeable to the usages and
principles of law.

Sec. 263. Where notice is given of a motion
for an injunction in a district court, the court

or a judge thereof, if there appears to be

danger of irreparable injury from delay, may
grant an order restraining the act sought to

be enjoined until the decision upon the mo-
tion. It may be granted with or without

security, in the discretion of the' court.

Sec. 264. Writs of injunction may be grant-

ed by any' justice of the supreme court in

cases where they might be granted -by the

supreme court; and by any judge of a dis-

trict court in cases where they might be

granted by such court. But no justice of the

supreme court shpU hear or allow any ap-

plication for an injunction or restraining or-

der m any cause pending in the circuit to

which he is allotted, elsewhere than within

such circuit, or at such place outside of the

same as the parties may stipulate in writing,

except when it can not be heard by the dis-

trict judge of the district. In case of the ab-

sence from the district of the district judge,

or of his disability, any circuit judge of the

circuit in which the district is situated may
grant an injunction or' restraining order In

any case pending In the district court, where

the same might be granted by the district

judge.

Sec. 265. The writ of injunction shall not

be granted by,any court of the United States
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to stay proceedings in any court of a state,

except in cases where such injunction may
be authorized by any law relating to pro-

ceedings in bankruptcy.
Sec. 266. No interlocutory injunction sus-

pending or restraining the enforcement, oper-

ation, or execution of any statute of a state

by restraining the action of any officer of

such state in the enforcement or execution

of such statute, shall be issued or granted by
any justice of the supreme court, or by any
district court, or by any judge thereof, or by
any circuit judge acting as a district judge,

upon the ground of the unconstitutionality of

such statute, imless the application for the
same shall be presented to a justice of the
supreme court, or to a circuit or district

judge, and shall be heard and determined
by three judges, of whom at least one shall

be a justice of the supreme court, or a cir-

cuit judge, and unless a majority of said

three judges shall concur. Such application

shall not be heard or determined before at

least five days' notice has been given to the
governor and to the attorney general of the

state, and to such other persons as may be
defendants in the suit; provided that if of

opinion that irreparable loss or damage
would result to the complainant unless a
temporary restraining order is granted, any
justice of the supreme court, or any circuit or

district judge, may grant such temporary re-

straining order at any time before such hear-

ing and determiuation of the application for

interlocutory injunction, but such temporary
restraining order shall remain in force only

until the hearing and determination of the
application for an interlocutory injunction

upon notice. The hearing of a motion for an
interlocutory injunction shall be given prece-

dence and shall be in every way expedited.

An appeal may be taken direct to the su-

preme court from the order granting or de-

nying an interlocutory injunction. It is fur-

ther provided by the amendment of March 4,

1913, that if, before the final hearing of such
application, a suit shall have been brought
in a state court to enforce such statute or

order, accompanied by a stay in the state

court of proceedings under such statute,

pending a determination of such suit by
such state court, all proceedings in any court
of the United States to restrain the execu-
tion of such statute or order shall be stayed
pending the final determination of said suit

in the courts of the state. Such stay may be
vacated upon proof made after hearing, and
notice of ten days served upon the attorney
general of the state that the suit in the state

court is not being prosecuted with diligence
and good faith.

Sec. 267. Suits in equity will not be sus-

tained in any courts of the United States
in any case where a plain, adequate, and
complete remedy may be had at law.

Sec. 268. The said courts shall have power
to impose and administer all necessary oaths.

and to punish, by fine or imprisonment, at

the discretion of the court, contempts of

their authority: Provided, that such power
to punish contempts shall not be construed

to extend to any cases except the misbe-

'

havior of any person in their presence, or so

near thereto as to obstruct the administra-

tion of justice, the misbehavior of any of the

officers of said courts in their official trans-

actions, and the disobedience or resistance by
any such officer, or by any party, juror, wit-

ness, or other person to any lawful writ,

process, order, rule, decree, or command of

the said courts.

Sec. 269. All of the said courts shall have
power to grant new trials, in cases where
there has been a trial by jury, for reasons

for which new trials have usually been

granted in the courts of law.

Sec. 270. The judges of the supreme court,

and the circuit and district judges, the Unit-

ed States commissioners, judges and other

magistrates of the several states who have
authority to make arrests for offenses against

the United States, shall have the like author-

ity to hold to the security of the peace and
for good behavior, in cases arising under
the constitution and laws of the United
States, as may be lawfully exercised by any
judge or justice of the peace of the respec-

tive states.

Sec. 272. In all courts of the United States
the parties may plead and manage their own
causes personally, or by the assistance of
such counsel or attorneys as, by the rules of

the said courts respectively, are permitted
to manage and conduct causes therein. •

By section 289, circuit courts are, on the
taking efCect of the act, abolished, and when-
ever in any law not embraced vrtthin this

act any reference is made to, or any power
or duty is conferred upon, the circuit courts,

such reference shall be deemed to confer

such power, etc., upon the district courts.

The act was approved March 3, 1911, and
took effect January 1, 1912.

The Judicial Code did not abolish the dis-

trict court, but transferred to it cases pend-
ing in the circuit court; U. S. v. Mfg. Co.,

195 Fed. 778. The new district court is the
successor of the formerly existing circuit

court and is vested with the duty of hearing
and disposing of cases under the Expedition
Act of 1903 ; Ex parte U. S., 226 U. S. 420,

33 Sup. Ct. 170, 57 L. Ed. 281.

The words inhabitant, resident, and citi-

een, as used in the Judicial Code, §§ 51, 52,

contemplate the same condition and all in-

clude the idea of domicile; U. S. v. Gronich,
211 Fed. 548.

Under Judicial Code, § 51, where jurisdic-

tion depends on diverse citizenship alone,

plaintiff is entitled to sue in the district of

his residence, but is not required under § 53
to sue in the division of the district in which
he resided ; Reich v. Copper Co., 209 Fed. 880.

Under R. S. § 649, and Judicial Code § 291,
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issues of fact may by consent be tried in tbe
district court without a jury; such a trial no
longer amounts to an arbitration and may
be reviewed ; Nashville I. Ry. v. Barnum, 212
Fed. 634.

An unsatisfied, justiciable claim of some
right involving the jurisdictional amount is

a controversy between the parties within the

meaning of the statutes defining the jurisdic-

tion of the circuit [district] court, and such
Jurisdiction does not depend upon the denial

by the defendant of the existence of the claim

or of its amount or validity ; In re Metropol-

itan Ry. Receivership, 208 U. S. 90, 28 Sup.

Ct. 219, 52 L. Ed. 403. Jurisdiction cannot
be given to the federal courts based upon
the alleged anticipated defense which may
be set up and which is invalid under some
law or provision of the constitution of the

United States. The jurisdiction must affirm-

atively appear from the statements of the
complainant's case ; Louisville & N. R. Co. v.

Mottley, 211 U. S. 149, 29 Sup. Ot. 42, 53 L.

Ed. 126.

A federal court within its limitations re-

specting jurisdiction over the subject-matter

is a court of general jurisdiction ; Toledo, St.

L. & W. R. Co. V. Perenchio, 205 Fed. 472,

123 C. C. A. 540.

The Judicial Code does not purport to em-
body all the law upon the subject to which
it relates. Sections 292, 294, and 297 express-

ly bear upon the extent to which the code af-

-fects or repeals prior laws; Street & Smith
V. Mfg. Co., 231 U. S. 348, 34 Sup. Ct. 73, 58
L. Ed. -

—

:

The meaning of the phrase "drawn in ques-

tion," as It occurs in § 250 of the Judicial

Code, is the same as in R. S. § 709, § 5 of

the Circuit Court of Appeals act, and other

statutes regulating territorial appeal; U. S.

V. Fisher, 227 U. S. 445, 33 Sup. Ct. 329, 57

L. Ed. 591.

If a case can be taken to the Supreme
Court by appeal or writ of error under § 241,

it cannot be taken there by certiorari under

§ 240 ; U. S. V. Beatty, 232 U. S. 463, 34 "Sup.

Ct. 392, 58 L. Ed. .

The means of review of rulings in United
States courts are prescribed by statute, by
ancient English statutes, and the rules and
practice of the federal courts, and are not

affected by the "Conformity Act" nor the

state laws or practice; Boatmen's Bank v.

Trower Bros. Co., 181 Fed. 804, 104 O. C. A.

314.

By R. S. § 721, the laws of the several

states, except where the constitution, treaties,

or statutes of the United States otherwise

require or provide, are to be regarded as

rules of decision in trials at common law, in

the courts of the United States, in cases

where they apply. In all cases depending

upon, the construction of a state statute, fed-

eral courts will follow the construction of

the court of last resort of the state, when
that construction is well settled, without re-

spect to its original soundness ; even when,
in ignorance of a decision by the state court,

the supreme court had construed the stat-

ute differently ; Fairfield v. County of Galla-
tin, 100 U. S. 47, 25 L. Ed. 544 ; or when, if

it were an original question, the federal court
would be of a different opinion; Balkam v.

Iron Co., 154 U. S. 177, 14 Sup. Ct 1010, 38
L. Ed. 953.

While the United States courts follow the
interpretation given to the laws of the state

by their highest tribunals, yet in case of con-
flicting decisions, or in the absence of deci-

sions at the time of consideration by the
United States courts, the rule is, of course,

modified; Rowan v. Runnels, 5 How. (U. S.)

139, 12 L. Ed. 85; Pease v. Peck, 18 How.
(U. S.) 599, 15 L. Ed. 518. In the leading case
of Burgess v. Seligman the . limitations of
the doctrine were thus stated by Bradley, J.:

"The federal courts have an independent ju-

risdiction in the administration of state laws,

co-ordinate with, and not subordinate to, that
of the state courts, and are bound to exercise

their own judgment as to the meaning and
effect of those laws. The existence of two
co-ordinate jurisdictions in the same terri-

tory is peculiar, and the results would be
anomalous and inconvenient but for the ex-

ercise of mutual respect and deference.

Since the ordinary administration of the law
is carried on by the state courts, it necessa-

rily happens that by the course of their deci-

sions certain rules are established which be-

come rules of property and action in the

state, and have all the effect of law, and
which it would be wrong to disturb. This

is especially true with regard to the law of

real estate and the construction of state

constitutions and statutes. Such established

rules are always regarded by the federal

courts, no less than by the state courts them-

selves, as authoritative declarations of what
the law is. But where the law has not been

thus settled, it is the right and duty of the

federal courts to exercise their own judg-

ment, as they also always do in reference to

the doctrines of commercial law and general

jurisprudence. So when contracts and trans-

actions have been entered into, and rights

have accrued thereon under a particular

state of the decisions, or when there has been

no decision of the state tribunals, the federal

courts properly claim the right to adopt their

own interpretation of the law applicable to

the case, although a different interpretation

may be adopted by the state courts after such

rights have accrued. But even in such cases,

for the sake of harmony and to avoid con-

fusion, the federal courts will lean toward an

agreement of views with the state courts if

the question seems to them balanced with

doubt Acting on these principles, founded

as they are on comity and good sense, the

courts of the United States, without sacrific-

ing their own dignity as Independent tribu-

nals, endeavor to avoid, and in most eases do
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avoid, any unseemly conflict witli tlie well-

considered decisions of the state courts. As,

however, the very object of giving to the na-
tional courts- jurisdiction to administer the
laws of the states in controversies between
citizens of different states was to institute

independent tribunals, which, it might be
supposed, would be unaffected by local preju-

dices and sectional views, it would be a dere-

liction of their duty not to exercise an inde-

pendent judgment in cases not foreclosed by
previous adjudication." Burgess v. Seligman,

107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359, ap-

proved Pana v. Bowler, 107 U. S. 541, 2 Sup.

Ct. 704, 27 L. Ed. 424. See, also, Gtormley v.

Clark, 134 U. S. 348, 10 Sup. Ct. 554, 33 L..

Ed. 909. Ordinarily, they will follow the

latest settled decisions; Green v. Neal, 6

Pet. (U. S.) 291, 8 L. Ed. 402 ; Leffingwell v.

Warren, 2 Black (U. S.) 599, 17 L. Ed. 261.

But a change of decision by a state court in

regard to the construction of a statute will

not be allowed to affect rights acquired un-

der the former decision; Douglass v. Pike
County, 101 U. S. 677, 25 L. Ed. 968; Ger-

man Savings Bk. v. Franklin County, 128 U.

S. 538, 9 Sup. Ct. 159, 32 I* Ed. 519. See
IMPAIEING THE OBLIGATION OF CONTBACTS,
for a discussion of this doctrine, usually

called the rule in Gelpcke v. Dubuque. It is

otherwise when no rights have been acquired

under the former decision ; Fairfield v. Coun-

ty of Gallatin, 100 U. S. 47, 25 L. Ed. 544;

Knox County v. Bank, 147 U. S. 91, 13 Sup.

Ct. 267, 37 L. Ed. 93 ; or where the decision

of the state court was made long after the

rights in question accrued; BoUes v. Brim-
field, 120 U. S. 759, 7 Sup. Ct 736, 30 L. Ed.

786; Barnum v. Okolona, 148 U. S. 393, 13

Sup. Ct. 638, 37 L. Ed. 495. The federal

courts will not follow the decision of an in-

ferior court; Patapsco Guano Co. v. Morri-

son, 2 Woods 395, Fed. Cas. No. 10,792.

In controversies concerning the title to real

property, the federal court always adminis-
ters the law as if it were sitting as a local

court; Slaughter v. Glenn, 98 U. S. 244, 25
L. Ed. 122; Lowndes v. Huntington, 153 U.
S. 17, 14 Sup. Ct. 758, 38 L. Ed. 615. So also

of statutes of limitation ; Shields v. Coleman,
157 U. S. 177, 15 Sup. Ct. 570, 39 L. Ed. 660.

Questions of international law must be de-

cided as matters of general law, uncontrolled

by local decisions ; Huntington v. Attrill, 146

U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123.

Decisions of the state court on questions of

local law, affecting solely the internal po-

lice of the state or the construction of a
municipal ordinance, must control ; Miller v.

Ammon, 145 U. S. 421, 12 Sup. Ct. 884, 36 L.

Ed. 759.

Local law or custom, established by re-

peated decisions of the highest courts of the

state, becomes also the law governing courts

of the United States sitting in that state;

Bucher v. R. Co., 125 U. S. 555, 8 Sup. Ct.

974, 31 L. Ed. 795 ; Detroit v. Osborne, 135

U. S. 492, 10 Sup. Ct 1012, 34 L.. Ed. 260.

This is particularly true as to decisions which
establish a rule of property, and the rule

is observed even as to points upon which the

states are at variance among themselves ; Pet-

ers V. Bain, 133 U. S. 670, 10 Sup. Ct 354,

33 L. Ed. 696 ; May v. Tenney, 148 U. S. 60,

13 Sup. Ct 491, 37 L. Ed. 368; and where

the same statute receives a different interpre-

tation in different states, each will be follow-

ed by the federal courts as the true Interpre-

tation for the particular state in question;

Chicago, R. I. & P. Ry. Co. v. Stahley, 62

Fed. 363, 11 C. C. A. 88. The supreme court

will follow the construction given by the

state court to a state statute of limitations,

even in a case decided the other way by the

circuit court before the decision of the state

court; Bauserman v. Blunt 147 U. S. 647,

13 Sup. Ct 466, 37 L. Ed. 316 ; and the low-

er federal courts wUl reverse their decision

holding a state statute unconstitutional, when
the state subsequently decides that it is con-

stitutional, if a final decree had not been en-

tered in the federal court; Western Union
Tel. Co. V. Poe, 64 Fed. 9. , In Forsyth v. City

of Hammond, 71 Fed. 443, 18 C. C. A. 175,

however, the circuit court of appeals declined

to follow the the supreme court of Indiana
where the decision of the latter was render-

ed after argument and before decision in the
federal court.

Federal courts follow territorial decisions.

The construction of a territorial statute by
the local courts is of great, if not controlling

weight in the supreme court ; Lewis v. Her-
rera, 208 U. S. 309, 28 Sup. Ct 412, 52 L.

Ed. 506 ; which in considering the provisions

of an ambiguous territorial statute will lean
to the construction given to it by the terri-

torial supreme court; Clason v. Matko, 223
U. S. 646, 32 Sup. Ct 892, 56 L. Ed. 588 ; and
generally the construction of a territorial stat-

ute by the local court is very persuasive up-
on the supreme court ; Crary v. Dye, 208 U.

S. 515, 28 Sup. Ct. 860, 52 L. Ed. 595; and
will ordinarily be followed by it ; English v.

Arizona, 214 U. S. 359, 29 Sup. Ct 658, 53
L. Ed. 1030; and will. not ordinarily be re-

viewed; Santa F6 County Com'rs v. New
Mexico, 215 U. S. 296, 30 Sup. Ct 111, 54 L.

Ei. 202. Following this rule the supreme
court has followed the construction given by
the Hawaiian courts to a statute legitimating

children born out of wedlock; Kealoha v.

Castle, 210 U. S. 149, 28 Sup. Ct. 684, 52

L. Bd. 998; or a decision upon the effect

of a judgment of a land commission re-

specting the title to land ; Lewers v. Atch-

erly, 222 U. S. 285, 32 Sup. Ct. 94, 56 L. Ed.
202.

As to questions of state law upon which
the decisions of the state courts are con-

trolling in cases originating in or removed to

federal courts, see note in 40 L. R. A. (N. S.)

415. It is only the highest state court which
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they follow ; decisions of inferior courts are
merely persuasive; Westerlund v. Mining
Co., 203 Fed. 599, 609, 121 C. C. A. 627.

The provision of R. S. § 721, making the
state law the rule of decision, embraces state

rules of evidence in civil cases at common
law; Vance v. Campbell, 1 Black (U. S.) 427,

17 L. Ed. 168; Connecticut Mut. Life Ins.

Co. V. Union Trust Co., 112 U. S. 250, 5
Sup. Ct 119, 28 L. Ed. 708 ; but not in equi-

ty eases;- Segee v. Thomas, 3 Blatch. 11,

Fed. Cas. No. 12,633.

Some authorities treat decisions of the

highest state court as equally binding with
state statutes; Stewart v. Morris, 89 Fed.

290, 32 C. C. A. 203 ; see Nashua Savings Bank
V. Anglo-American L. M. & A. Co., 189 U. S.

221, 23 Sup. Ct. 517, 47 L. Ed. 782 ; but these

cases are based upon dicta or are cases deal-

ing solely with statutory rules of evidence;

see Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct
724, 28 L. Ed. 1117. The federal courts have
not considered the state decisions as control-

ling in the consideration of questions of evi-

dence on appeal ; New Jersey S. B. Co. v.

Brockett, 121 U. S. 637, 7 Sup. Ct. 1039, 30
U Ed. 1049. It is said in Chicago & N. W.
Ry. Co. V. Kendall, 167 Fed. 62, 93 C. C. A.

422, 16 Ann. Cas. 560, that the point whether
state decisions touching a general common-
law rule of evidence are binding upon the

federal court has never been directly decided,

but many cases are enumerated as to matters
in which the question arises of the scope of

the rule that the federal courts are bound by
the state law and practice. The decision of

the highest court of Massachusetts upon the

construction of the Sunday law was held

binding ; Bucher v. R. Co., 125 U. S. 555, 8

Sup. Ct. 974, 31 h- Ed. 795 ; as was also pro-

visions of the New York Civil Code, that a

physician should not be allowed to disclose

as a witness any information which he ac-

quired in a professional capacity ; Connecti-

cut Mut. L. Ins. Co. v. Union Trust Co., 112

U. S. 250, 5 Sup. Ct. 119, 28 h. Ed. 708.

A New York statute permitting a party to

be examined by his adversary as a witness at

any time previous to the trial of an action

at law is not binding Because in conflict with
the method of proof provided in the United
States ; Ex parte Fisk, 113 U. S. 713, 5 Sup.

Ct. 724, 28 Li. Ed. 1117 ; nor is the question

whether the engineer and fireman of a loco-

motive were fellow servants ; Baltimore &
O. R. Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct.

914, 37 L. Ed. 772; where it was said:

"The question as to what is a matter of

local, and i what of general law, and the ex-

tent to which in the latter this court should

follow the decisions of the state courts, has
been often presented. The unvarying rule is,

that in matters of the latter class this court,

while leaning towards an agreement with the

views of the state courts, always exercises an
Independent judgment ; and as unvarying has
been the course of decision, that the question

of the responsibility of a railroad corporation
for injuries caused to or by its servants is one
of general law. In the case of Swift v. Ty-
son, 16 Pet. (U. S.) 1 [10 L. Ed. 865], the
first proposition was considered at length.
On page IS it is thus stated: 'But admitting
the doctrine to be fully settled in New York,
it remains to be considered whether it is ob-
ligatory upon this court if it differs from the
principles established in the general commer-
cial law. It is observable that the courts of
New York do not found their decisions upon
this point upon any local statute, or positive,

fixed, or ancient local usage, but they deduce
the doctrine from the general principles of
commercial law. It is, however, contended
that the thirty-fourth section of the Judici-
ary Act of 1789, c. 20, furnishes a rule obliga-

tory upon this court to follow the decisions
of the state tribunals in all cases to which
they apply. That section provides "that the
laws of the several states, except where the
Constitution, treaties, or statutes of the Unit-
ed States shall otherwise require or provide,

shall be regarded as rules' of decision, in

trials at common law. In the courts of the

United States, in cases where they apply."

In order to maintain the argument, it is es-

sential, therefore, to hold that the word
"laws," in this section, includes within the

scope of its meaning the decisions of the lo-

cal tribunals. In the ordinary use of lan-

guage it will hardly be contended that the

decisions of courts constitute laws. They
are, at most, only evidence of what the laws
are, and are not, of themselves, laws. They
are often re-examined, reversed, and qualified

by the courts themselves, whenever they are

found to be either defective, or ill-founded,

or otherwise incorrect. The laws of a state

are more usually understood to mean the

rules and enactments promulgated by the

legislative authority thereof, t)r long-estab-

lished local customs having the force of laws.

In all the various cases which have hitherto

come before us for decision, this court has

uniformly supposed that the true Interpreta-

tion of the thirty-fourth section limited its-

application to state laws strictly local, that

is to say, to the positive statutes of the state,

and the construction thereof adopted by the

local tribunals, and to rights and titles to

things having a permanent locality, such as

the rights and titles to real estate, and other

matters immovable and intraterritorial in

their nature and character.' " Baltimore &
O. R. Co. V. Baugh, 149 U. S. 370, 13 Sup. Ct.

914, 37 I>. Ed. 772.

So the supreme court has said : "The laws

of the several states with respect to evidence

vnthin the meaning of this section (721) ap-

ply not only to the statutes but to the deci-

sions of their highest courts." Nashua Sav.

Bk. v. Anglo-American L. M. & A. Co., 189

U. S. 221, 23 Sup. Ct. 517, 47 L. Ed. 782.

The opinion of the circuit court of appeals

in Chicago & N. W. Ry. Co. v. Kendall, 167
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Fed. 62, 67, 93 C. O. A. 422, 16 Ann. Cas. 560,

stated: "The question is not Otherwise con-

sidered in the case and the decisions cited

to support the statement all involved statutes

of the states in which the actions arose.

The language just quoted was not necessary
to the determination of the question before

the court." And it has been held in the cir-

cuit court of appeals upon careful consider-

ation that "the decisions of the courts of a
state construing the common law rules of

evidence are not obligatory on the federal

courts." Union Pac. Ry. Co. v. Yates, 79

Fed. 584, 25 C. C. A. 103, 40 L. R. A. 553;
contra, Stewart v. Morris, 89 Fed. 290, 82

C. C. A. 203. The whole subject is very thor-

oughly discussed with a copious citation of

authorities in the opinion of the circuit court

of appeals in Chicago & N., W. Ry. Co. v.

Kendall, 167 Fed. 62, 93 C. C. A. 422, 16 Ann.
Gas. 560; where it is argued that common-
law rules of evidence are the creation of the

courts rather than' "laws" within § 721, and
that, in the absence of statutes, federal

courts should be independent in this respect.

Under R. S. § 858, as amended January
29, 1906, it Is provided that "the competency
of a witness to testify in any civil action,

suit, or proceeding in the courts of the Unit-

ed States shall be determined by the laws
of the state or territory In which the court
is held." U. S. Comp. Stat. (Supp.) 1911, 271.

It does not apply to questions of general

jurisprudence; Lake Shore & M. S. Ry. Co.

v. Prentice, 147 U. S. 101, 13 Sup. Ct. 261,

37 Ii. Ed. 97 ; or of general commercial law

;

Swift V. Tyson, 16 Pet. (U. S.) 1, 10 L. Ed.

865 ; Gates v. Bank, 100 U. S. 239,. 25 L. Ed.

580; see Commebcial Law (but they should
have due weight given to them; Farmers'
Nat. Bank v. Mfg. Co., 52 Fed. 191, 3 C. C.

A. 1, 17 L. R. A. 595) ; or to the general prin-

ciples of equity ; Neves v. Scott, 13 How. (U.

S.) 271, 14 L, Ed. 140; or to criminal cases;
id.; or questions of a general nature, not
based upon a local statute ; Hough v. R. Co.,

100 U. S. 213, 25 L. Ed. 612; Myrick v. R.
Co., 107 U. S. 109, 1 Sup. Ct. 425, 27 L. Ed.
325. It is said, somewhat vaguely, that ques-
tions of general law are to be uncontrolled by
decisions of the state courts, except to give
them such weight as may be deemed proper,

with due respect to their character as co-or-

dinate tribunals. It is difficult to deduce
from the cases any general rule or principle,

but among cases thus held to be questions of
general law are : What is or is not a naviga-

ble stream ; Chisolm v. Caines, 67 Fed. 285

;

whether a carrier may stipulate for exemp-
tion from liability for its own negligence;

Eells V. Ry. Co., 52 Fed. 903; whether two
employes of the same master are fellow-

servants; Baltimore & O. R. Co. v. Baugh,
149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772.

In the section last referred to, the word
"laws" does not include the decisions of the

local tribunals, for these are only evidence of

what the laws are; Swift v. Tyson, 16 Pet.

(U. S.). 1, 10 L. Ed. 865. This generalization

of Judge Story is the subject of forcible

comment by Betts, J., in his opinion in the

case of In re Barry, 42 Fed. 132, and re-

printed in 136 U. S. 597, 34 L. Ed. 503, note.

The decisions of the state appellate courts

are treated as being as obligatory as stat-

utes ; Swift V. Tyson is also cited in Coleman

V. Newby, 7 Kan. 92, to the proposition that

courts could never, in any manner, make
laws ; in Phelps v. City of Panama, 1 Wash.

Ter. 523, it was held that "laws of the Unit-

ed States" embraced all rules of property

and conduct; and in Lycoming I. Co. v.

Wright, 60 Vt. 523, 12 Atl. 108, it is held

that the expression "laws of the state" In-

cludes both statute and common law; and
Ex parte Waddell, Fed. Cas. No. 17,027, did

not include judicial decisions or rules of

courts but only local statutes and local usag-

es of a fixed and permanent operation ; but

the statutes are to be read in connection

with the constructions of the highest local

courts; such judicial exposition being re-

garded as becoming part of the acts by de-

fining their true meaning, following in this

view, Bank of U. S. v. Daniel, 12 Pet. (U. S.>

32, 53, 9 L. Ed. 989. It is to be observed that

while the opinion in Swift v. Tyson uses

precisely the expression quoted which has
been frequently the subject of comment, it

is claimed that this language is Intended to

apply to questions of a general nature and
that the word "laws" in the Judiciary Act
does include the construction of statutes by
local tribunals and their decisions as to those
having a permanent locality. This under-
standing of Judge Story's opinion is fre-

quently expressed by the courts ; Pabst Brew-
ing Co. V. Thorley, 145 Fed. 117, 76 C. C. A.

87; In re Hopper-Morgan Co., 154 Fed. 249.

Where contracts are based upon laws then
believed to be constitutional, there being at

the time no adjudication on such laws in the

state courts declaring them Invalid, the fed-

eral courts will not follow subsequent deci-

sions of state courts thereon, but will con-

strue such statute for themselves; Township
of Pine Grove v. Talcott, 19 Wall. (U. S.)

666, 22 L. Ed. 227.

And while the rule Is thoroughly settled
that remedies in the courts of the United
States are, at common law or in equity, ac-

cording to the essential nature of the case,

uncontrolled in that particular by the prac-
tice of the state courts ; New Orleans v. Con-
struction Co., 129 U. S. 45, 46, 9 Sup. Ct. 223,

32 L. Ed. 607; yet an enlargement of equi-

table rights by the state statute may be ad-
ministered by federal courts as well as by
the courts of the state; and when the case
Is one of a remedial proceeding, essentially

of an equitable character, there can be no
objection to the exercise of the jurisdiction

;

In re Broderick's Will, 21 Wall; (U. S.) 503,

520, 22 L. Ed. 599 ; Holland v. Ohallen, HO
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U. S. 15, 25,, 3 Sup. Ct. 495, 28 L. Ed. 52

;

Frost V. Spitley, 121 U. S. 552, 557, 7 Sup.
Ct. 1129, 30 L. Ed. 1010.

It is frequently asserted that there is no
common law of the United States in the

sense that it is recognized as a rule of deci-

sion in the federal courts. This idea, which
is found in varying forms of expression in

opinions of the United States supreme court,

seems to have had its origin in what has been

characterized as a dictum of McLean, J., in

Wheaton v. Peters, 8 Pet. (U. S.) 591, 8 L. Ed.

1055, vyhere he said: "It is clear there can

be no common law of the United States, the

said government is composed of 24 sovereign

and independent states ; each of which may
have its local usage, customs, and common
law; there is no principle which pervades

the Union and has the authority of law, that

is not embodied in the constitution or laws
of the Union. The common law could be

made a part of our federal system only by
legislative adoption." This was repeated in

Kendall v. U. S., 12 Pet. (U. S.) 524, 9 L. Ed.

1181. But in Bucher v. R. Co., 125 U. S. 555,

8 Sup. Ct. 974, 31 L. Ed. 795, it is said that

the common law of the United States rests

on the principles derived from the common
law of England. Of course this explanation

might apply simply to the United States as a

territorial explanation, and indeed that case

referred to the common law as prevailing in

the District of Columbia, as did also Ex
parte Watkins, 7 Pet. (U. S.) 568, 8 L. Ed.

786. In Murray v. Ry. Co., 62 Fed. 24, Shir-

as,, J., said: "To me it seems clear, beyond

question, that neither in the constitution, nor

in the statutes enacted by Congress nor in

the judgments of the Supreme Court of the

United States can there be found any sub-

stantial support for the proposition that,

since the adoption of the constitution, the

principles of the common law have been whol-

ly abrogated touching such matters as are

by that instrument placed v^ithin the exclu-

sive control of the national government."

To the same effect, Kansas v. Colorado, 206

U. S. 46, 96, 27 Sup. Ct. 655, 51 L. Ed. 956.

And in an interesting article by Alton B.

Parker on "The Common L,aw Jurisdiction

of United States Courts," in 17 Yale L. J. 1,

it is urged that the common law is recognized

as a rule of decision in a majority of cases

and that the contention to the contrary is

due entirely to the unfortunate obiter dictum

of Mr. Justice McLean, above quoted.

See Common Law.
The original jurisdiction of the district

court in certain cases, and the appellate

jurisdiction of the supreme court to review

the decisions of state courts, depend upon

the existence in the case of what is termed a

fedm-'Ul question. This is a question arising

in a litigated case, and necessary to its de-

cision, involving the construction of the con-

stitution, or' a law or treaty of the United

States. See Federal Question.

Where such questions are clearly presented
by the answer in that court, and the decree

rendered could not have been made without
adversely deciding them, and they are sub-

stantial as involving the jurisdiction of the

circuit court over proi)erty in its possession

and the effect to be given to its decree, the

writ of error will not be dismissed ; Wabash
R. Co. V. Adelbert College, 208 U. S. 88, 28
Sup. Ct. 182, 52 L. Ed. 879.

Where the federal jurisdiction rests upon
the fact that a federal question is involved,

the right of the defendant to be sued in the

district of which he is an inhabitant may be
waived. The fact of residence is not juris-

dictional ; Logan & Bryan, v. Postal Tele-

graph & Cable Co., 157 Fed. 570.

The jurisdiction over appeals and writs of

error from state courts depends on whether
a federal question is involved. See that title.

Decedents' Estates. Federal equity juris-

diction extends to the administration of de-

cedents' estates, where it concerns citizens

and resident.s of different states; but they

will be governed and controlled by the statu-

tory rules and regulations of the particular

state; Newberry v. Wilkinson, 199 Fed. 673,

118 O. C. A. Ill, citing Lawrence v. Nelson,

143 U. S. 215, 12 Sup. Ct. 440, 36 L. Ed. 130.

Matters of pure probate, in the strict sense

of the words, are not within the jurisdiction

of the federal courts. Where a state law,

statutory or customary, gives to the citizens

of the state, in an action or suit inter partes,

the right to question or assaU probate, at law

or in equity, the federal courts, on behalf of

citizens of other states, will enforce such

remedies ; but such suit must relate to inde-

pendent controversies, and not to those aris-

ing on an application to probate, or a mere

method of procedure ancillary to the original

procedure; Farrell v. O'Brien, 199 U. S. 89,

25 Sup. Ct 727, 50 L. Ed. 101.

See Federal Question ; Political Ques-

tion; Moot Cases; Judicial Power; Ju-

risdiction; Appeal and Error; Conflict

OF Laws; Impairing the Obligation of

Contracts; Bankrupt Laws; ConsulaS

Courts.

UNITED STATES OF AMERICA. The re-

public whose organic law is the constitution

adopted by the people of the thirteen states

which declared their Independence of the

government of Great Britain on the fourth

day of July, 1776.

When they are said to constitute one nation, this

must be understood with proper qualifications. Our

motto, E plurihus unum, expresses the true nature

of that composite body which foreign nations regard

and treat with in all their communications with our

people. No state can enter into a treaty, nor make

a compact with any foreign nation. To foreigners

we present a compact unity, an undivided sover-

eignty. No state can do a national act nor legally

commit the faith of the Union.

In our interstate and domestic relations
,
we are

for some purposes one. We are, so far as our con-

stitution makes us, one, and no further ; and under

this we are bo far a unity that one state is not for-
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eign to another. Art. 4, 5 2. A constitution, ac-
cording to the original meaning of the word, is an
organic law. It includes the organization ot the
government, the grant of powers, the distribution of
these powers into legislative, executive, and judicial,
and the names of the ofBcers by whom these are ex-
ercised. And with these provisions a constitution,
properly so-called, terminates. But ours goes fur-
ther. It contains restrictions on the powers of the
government which it organizes.
The writ of hateas corpus, the great instrument

in defence of personal liberty against the encroach-
ment of the government, shall not be suspended but
in case of rebellion or invasion, and when the pub-
lic safety requires it. No bill of attainder or ex post
facto law shall be passed ; no money shall be drawn
from the treasury where 'there is not a regular ap-
propriation ; no title of nobility shall be granted

;

and no person holding office shall receive a present
from any foreign government. Art. 1, § 9. To these,
which are in the original constitution, may be add-
ed the eleven first amendments. These, as their
character clearly shows, had their origin in a jeal-
ousy of the powers of the general government. All
are designed more effectually to guard the rights of
the people, and would properly, together with the
restrictions in the original constitution, have a
place in a bill of rights. Any act or law of the
United States in violation of these, with whatever
formality enacted, would be null and void, as an
excess of power.
The restrictions on state sovereignty, besides those

which relate to foreign nations, are that no state
shall coin money, emit bills of credit, mai£e any-
thing but gold and silver a tender in the payment
of debts, pass any bill of attainder or ex post facto
law, or law impairing the obligation of contracts,
or grant any title of nobility. These prohibitions
are absolute. In addition to these restrictions, the
results of the War of Secession of 1861-1865 caused
the adoption of the 13th, 14tb, and 15tb amendments,
which lay still further restrictions upon the power
of the states, so far as relates to slavery and the
regulation of the right of suffrage. The 13th amend-
ment provides that neither slavery nor involuntary
servitude, except as a punishment for crime whereof
the party shall have been duly convicted, shall exist
within the United States or any place subject to its

jurisdiction, and confers power upon congress to

enforce this article by appropriate legislation ; the
14th amendment provides that no state shall make
or enforce any law which shall abridge the privi-
leges or immunities of citizens of the United States,
and defines who shall be so considered ; the 15th
amendment specifically provides that the right of
citizens of the United States to vote shall not be de-
nied or abridged by the United States or any state
on account of race, color, or previous condition of
Fervitude. See Constitution of United States;
FOUBTEBNTH AMENDMENT.
' Without the consent of congress no state shall lay
any duties on imports or exports, or any duty on
tonnage, or keep troops or ships of war in time of
peace, or enter into any agreement or compact with
another state, or engage in war unless actually in-
vaded, or in imminent danger of being so.

What constitutes a duty on exports or imports has
been a matter of frequent litigation in the supreme
court. It has been finally decided that the term
"import" as used in the constitution does not refer
to articles imported from one state to another, but
only to articles imported from foreign states ; Wood-
ruff V. Parham, 8 Wall. (U. S.) 123, 19 L. Ed. 382

;

but the prohibition contained in those provisions of

the constitution which ordain that congress shall

have power to regulate commerce with foreign na-
tions and among the several states ; that no state
shall levy any imposts or duties on imports or ex-
ports ; that the citizens of each state shall be en-
titled to all the immunities and privileges of citi-

zens of the several states, have been construed to-
gether by the supreme court ; and various statutes
of the different states have been declared unconsti-
tutional because they violated them. Thus a stat-

ute allowing an additional fee to port-wardens for

every vessel entering a port'; Southern S. S. Co. v.

Port-Wardens, 6 Wall. (U. S.) 31, 18 L. Ed. 749; a
tax on passengers introduced from foreign coun-
tries; Smith V. Turner, 7 How. (U. S.) 286, 12 L.

Ed. 702 ; a tax on passengers going out of a state

;

Crandall v. Nevada, 6 Wall. (U. S.) 35, 18 L. Ed.
745 ; a tax levied upon freight brought into or
through one state into another ; State Freight Tax
Case, 15 Wall. (U. S.) 232, 21 L. Ed. 146; a tonnage
tax on vessels entering the harbors of a state, ei-

ther from foreign or domestic ports ; State Tonnage
Tax Cases, 12 Wall. (U. S.) 204, 20 L. Ed. 370 ; Peete
V. Morgan, 19 Wall. (U. S.) 681, 22 L. Ed. 201 ; Can-
non V. New Orleans, 20 Wall. (U. S.) 577, 22 L. Ed.
417 ; Guy v. Baltimore, 100 U. S. 434, 25 L. Ed. 743

;

have all been so decided. It is said that wherever
subjects, in regard to which a power to regulate'

commerce Is asserted, are in their nature national,
or admit of one uniform system or plan of regula-
tion, they are exclusively witliln the regulating con-
trol of congress. But the mere grant of the com-
mercial power to congress does not forbid the states
from passing laws to regulate pilotage. The power
to regulate commerce Includes various subjects, up-
on which there should be some uniform rule, and
upon others different rules in different localities.
The power Is exclusive in congress in the former,
but not so in the latter class ; Achlson v. Huddle-
son, 12 How. (U. S.) 297, 13 L. Ed. 993. See Com-
merce.
Whatever these restrictions are, they operate on

all states alike, and if any state laws violate them,
the laws are void ; and without any legislation of"
congress the supreme court has declared them so

;

Sturges V. Crowninshleld, 4 Wheat. (U. S.) 122, 4 li.

Ed. 529 ; Dartmouth College v. Woodward, 4 Wheat.
(U. S.) 518, 4 L. Ed. 629; cases supra; Cooley,
Const. Llm. 729.

The United States have certain powers, the prin-
cipal of which are enumerated in art 1, S 8, running
into seventeen specific powers. Others are granted
to particular branches of the government: as, the
treaty-making power to the president and senate.
These have an equal effect in all the states, and so
far as an authority Is vested in the government of
the Union or in any department of it, and so far as
the states are prohibited from the exercise of cer-
tain powers, so far in our domestic affairs we are a
unity.

The United States is a sovereign and Independent
nation vested with the entire control of internation-
al relations, and with all the powers of government
necessary to maintain that control and make it ef-
fective; Fong Tue Ting v. U. S., 149 U. S. 698, 13
Sup. Ct. 1016, 37 L. Ed. 905; and see Chae Chan
Ping V. U. S., 130 U. S. 606, 9 Sup. Ct. 623, 32 L. EM.
1068.

Within these granted powers the sovereignty of
the United States is supreme. The constitution, and
the laws made in pursuance of it, and all treaties,
are the supreme law of the land. Art 6. And they
not only govern in their words, but in their mean-
ing. If the sense is ambiguous or doubtful, the
United States, through their courts, in all cases
where the rights of an individual are concerned,
are the rightful expositors. For without the au-
thority of explaining this meaning, the United States
would not be sovereign.
In these matters, particularly in the limitation

put on the sovereignty of the states, it has been
sometimes said that the constitution executes itself.
This expression may be allowed ; but with as much
propriety these may be said to be laws which the
people have enacted themselves, and no laws of
congress can either take from, add to, or confirm
them. They are rights, privileges, or immunities
which are granted by the people, and are beyond the
power of congress or state legislatures; and they
require no law to give them force or efficiency. The
members of congress are exempted from arrest,
except for treason, felony, and breach of the peace,'
in going to and returning from the seat of govern-
ment. Art. 1, § 6. It is obvious that no law can
affect this immunity. On these subjects all laws are
purely nugatory, because if they go beyond or fall
short of the provisions' of the constitution, that may
always be appealed to. An individual has just what
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that gives him,—no less and no more. It may be
laid down as a universal rule, admitting of no ex-
ception, that when the constitution has established
a, disability or immunity, a privilege or a right,
these are precisely as that instrument has fixed
them, and can be neither augmented nor curtailed
by any act or law either ot congress or a state legis-
lature.

It has been Justly thought a matter of importance
to determine from what source the United States
derive their authority. McCulloch v. Maryland, 4
"Wheat. (U. S.) 402, 4 L. Ed. B79. When the consti-
tution was framed, the people of this country were
not an unformed mass of individuals. They were
united into regular communities under state govern-
ments, and to these had confided the whole mass of
sovereign power which they chose to intrust out of
their own hands. The question here proposed is

whether our bond of union is a compact entered in-

to by the states, or the constitution is an organic
law established by the people. To this question the
preamble gives a decisive answer; We, the people,
'ordain and establish this constitution. The mem-
bers of the convention which formed it were indeed
'appointed by the states. But the government of the
states had only a delegated power, and, if they had
an inclination, had no authority to transfer the
allegiance of the people from one sovereign to an-
other. The great men who formed the constitution

were sensible of this want of. power, and recom-
mended it to the people themselves. They assembled
in their own conventions and adopted it, acting in

their original capacity as individuals, and not as
representing states. The state governments are
passed by in silence. They had no part in making
it, and, though they have certain duties to perform,

as, the appointment of senators [now by popular

vote under the 17th- amendment], are properly not

parties to it. The people in their capacity as sover-

eign made and adopted it ; and it binds the state

fBverments without their consent. The United
tates as a whole, therefore, emanates from the peo-

ple, and not from the states, and the constitution

a,nd laws of the states, whether made before or since

the adoption ot that of the United States, are subor-
dinate to it and the laws made in pursuance of it.

See Fisher, Evolution of Const.

It has very truly been said that out of the mass
of sovereignty intrusted to the states was carved a
part and deposited with the United States. But this

was taken by the people, and not by the states as

organized communities. The people are the fountain

•of sovereignty. The whole was originally with them
as their own. The state governments were but trus-

tees acting un<ler a derived authority, and had no
power to delegate what was delegated to them.
But the people, as the original fountain, might take

away what they had lent and intrust it to whom
they pleased. They had the whole title, and, as ab-

solute proprietors, had the right of using or abusing,
—jus utendi et aliutendi.

'

& consequence of great importance flows from this

fact. The laws of the United States act directly on
individuals, and they are directly responsible and
not mediately through the state governments. This

is the most important improvement made by our

constitution over ill previous confecjaracies. As a

corollary from this, if not more properly a part ot

It, the laws act only on states through individuals.-

They are suprenie over persons and cases, but do
not touch the state: they act through them; Mar-
tin V, Hunter, 1 Wheat. (U. S.) 368, 4 L. Ed. 97. If

u state passes an ex post facto law, or passes a law
impairing the obligation of contracts, or makes any-
thing but gold or silver a tender in payment ot

debts, congress passes no law which touches the

state; it is sufficient that these laws are void, and
when a case is brought belore the court, it, without
any law ot congress, will declare them void. They
give no person an immunity, nor deprive any of a

right. Again; should a state pass a law declaring

I war against a foreign nation, grant letters of mar-
que and reprisal, arm troops or keep ships of war in

time ot peace, individuals acting under such laws

would be responsible to the United States. They
might be treated and punished as traitors or pirates.

Btit congress would and could pass no law against

the state ; and for this simple reason, because the

^tate is sovereign. And it is a maxim consecrated

in public law as well as common sense and the ne-
cessity of the case, that a sovereign Is answerable
tor his acts only to his God and to his own con-
science.

The constitution and laws made In pursuance of
it,—that is, laws within their granted powers,—and
all treaties, are the supreme law of the land, art.

6 ; and the Judicial power, art. 3, I 1, gives to the
supreme court the right of interpreting them. But
this court is but another name tor the United States,
and this -power necessarily results from their sover-
eignty; for the United States would not be truly
sovereign unless their interpretation as well as the
letter of the law governed. But this power of the
court is confined to cases brought before them, and
does not embrace principles independent of these
cases. They have no pov{er analogous to that of
the Roman praetor of declaring the meaning of the
constitution by edicts. Any opinion, however strong-
ly expressed, has no authority beyond the reasoning
by which it is supported, and binds no one. But
the point embraced in the ease Is as much a part of
the law as though embraced in the letter of the law
or constitution, and It binds public functionaries,
whether of the states or United States, as well as
private persons ; and this of necessity, as there is
no authority above a sovereign to which an appeal
can be made.
Another question of great practical importance

arose at an early period of our government. The
natural tendency of all concentrated power is to
augment itself. Limitations of authority are not
to be, expected from those to whom power is intrust-
ed ; and such is the infirmity ot human nature that
those who are most jealous when out ot power and
seeking office are quite as ready practically to usurp
it as any other. A general abrogation commonly
precedes a real usurpation, to Jull suspicion if for
no other purpose. When the constitution was new,
and before it had been fully considered, this diver-
sity ot opinion was not unnatural, and was the sub-
ject of earnest argument, but is, we think, now set-

tled, and rightly, both on technical reasoning and
on that of expediency. The question is between in-

cidental and constructive or implied powers. The
government of the United States is one ot delegated
power. No general words are used from which a
general power can be inferred. Incidental and im-
plied are sometimes used as synonymous ; but in

accurate reasoning there is a plain distinction be-
tween them, and the latter, in common use, comes
nearer to constructive than to incidental.

The interpretation of powers is familiar to courts

of justice, as a great part of landed property in

England and much in this country is held under
powers. A more frequent example IS that of com-
mon agency, as every agent is created by a power.
Courts whose professed object is to carry into effect

the intentions ot parties have, on this subject, es-

tablished general rules. Among these no one is

more immovably fixed than this, that the interpreta-
tion is strict and not liberal. 2 Kent 617 ; 4 id. 330.

But this strictness does not exclude Incidental pow-
ers. These are included In a general and express
power, both in i>he common and technical use of lan-

guage. To take a familiar example. A merchant ot

Philadelphia or Boston has a cargo of tea arrive at

New York, and by letter authorizes his correspond-

ent to sell it. This is the whole extent of the pow-
er. But it necessarily and properly includes that of

advertising, ot removing and exhibiting the goods,

etc. But it would not authorize the sale of sugar, a
horse, and much less a store or real estate. These
powers are not incidental to the general power, nor
included in it. Or we may take an example direct-

ly from the constitution itself. The United States

has power "to lay and collect taxes, duties, imposts,

and excises, to pay the debts and provide for the

common defence and general welfare of the United

States." This includes the power to create and ap-

point all interior officers and to do all subordinate

acts necessary and proper to execute the general

power; as, to appoint assessors, collectors, keepers,

and disbursers ot the public treasures. Without
the subordinate powers the general power could not

be executed. And when there is more than one

mode by which this general power may be executed,

it includes all. The agent is not confined to any
one, unless a particular mode is pointed out. Mc-
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Culloch V. Maryland, 4 Wheat. (TJ. S.) 410, 4 L. Ed.
579. All that the constitution requires la that It

should be necessary and proper. One consequence
of this doctrine is that there must be a power ex-
pressly granted as a stock to bear this Incidental
power, or otherwise it would be Ingralted on nothing.
A constructive power is one ihat is inferred, not

from an express power, but from the general objects

to be obtained from the grant, and, perhaps, in pri-

vate powers sometimes from the general language
in which they are granted. The broad distinction
between them may be illustrated by two cases that
came before the United States Court. The first Js

McCuUoch V. Maryland, 4 Wheat. (U. S.) 317, 4 L.

Ed. 579. The question in that case was whether the
act incorporating the Bank of the United States was
constitutional, or whether it lay beyond the limits

of the delegated powers and was, therefore, merely
void as usurped or an excess of power. The author-
ity to create a corporation is nowhere expressly
given, and if it exists it must be sought as incidental
to some power that is specifically granted. The cou^-t

decided that it was incidental to that of laying
taxes as a keeper and disburser of the public treas-
ure. This power could be bxecuted only by the ap-
pointment of agents ; and the United States might
as well create an agent for receiving, keeping, and
disbursing the public money as appoint a natural
person or an artificial one already created. In the
case of Osbo.rn v. Bank, 9 Wheat. (U. S.) 859, 6 L.

Ed. 204, the general question was presented again,
and reargued, and the court reaflBrmed their former
decision, but, more distinctly than before, adding
an important qualification. They might not- only
create an artificial person, but clothe it with such
powers and qualities as would enable it with rea-
sonable convenience to perform its specific duties.

The taxes are collected at one end of the country
and paid out at another, and the bank instead of

removing the specie might pay it where collected,

and repay themselves by purchasing a bill of ex-
change in another place, and this could be conven-
iently and economically done only by a power of
dealing in exchange generally, which when reduced
to its last analysis is merely buying specie at one
place and paying for it at another. It is in this

way, and this only, that the bank got its general
power of dealing in exchange,—that it is essential
and proper to enable it to perform its principal
duty, that of transferring the funds of the United
States. Thus, the authority to create a bank is in-

cidental to that of receiving, keeping, and paying
out the taxes, and is comprehended under the specific

power. The argument is principally derived from
Hamilton's report on a bank, which proved satisfac-

tory to Washington, as that of Chief-Justice Mar-
shall has to the public at large.

This is very different from a constructive power
which is inferred not as included in any special
grant, but from, the general tenor of the power and
the general objects to be obtained. The objects of
the constitution are stated in the preamble, and
they are to promote the common weal. But this is

followed by the grant of specific powers. And it is

the dictate of common sense as well ^s technical
reasoning that this object is to be obtained by the
due exercise of these powers. Where these fall short,
none are granted ; and if they are inadequate, the
same consequence follows. No ohe would infer
from a power to sell a ship one to sell a store,
though the interest of the principal would thereby
be promoted. The general power to regulate com-
merce is useful, and it is given, and it may be car-
ried to its whole extent by having incidental powers
ingrafted upon it. A general power to regulate the
descent and distribution of intestate estates and the
execution and proof of wills would be on many ac-
counts useful, but it is not granted. The utility of
a power is never a question. It must be expressly
granted, or incidental to an express power,—that
is necessary and proper to carry into execution one
expressly granted,

—

or it does not exist.
The other Illustrative case is that of Prigg v.

Pennsylvania, 16 Pet. (U. S.) 539, 10 L. Ed. 1060. It
will be found on a careful examination that in this
a constructive power only is claimed. The only
point involved in the case was the constitutionality
of the statute of Pennsylvania under which Prigg
was indicted as a kidnapper. The court decided this
to be unconstitutional; and here its judicial func-

tions properly terminated. But to arrive at this

conclusion it was deemed necessary to determine
that the general power of arresting and rfiturning

fugitives from labor and service was intrusted to the

United States; It was not pretended that this pow-
er was expressly given, nor that It was incidental

to any that was expressly given,—that is, conducive
or proper to the execution of such a power. The
court say that "in the exposition of this part of the
constitution we shall limit ourselves to the consid-

erations which appropriately and exclusively belong

to it, without laying down any rules of interpreta-

tion of a more general nature." Prigg v. Pennsyl-
vania, 16 Pet. (U. S.) 610, 10 L. Ed. 1060. They do
not, as in McCulIoch's case, quote the express au-
thority to which this is incidental ; but a general
argument is offered to prove that this power is most
safely lodged with the United States, and that, there-

fore, it has been placed there exclusvoely'. If the

canon of criticism which we have endeavored to es-

tablish, and which is generally admitted, is correct,

the existence of such a power cannot be inferred

from its utility.

It will be seen, also, that this case stands in strong

contrast with that Of Martin v. Hunter's Lessee, 1

Wheat. (U. S.) 304, 4 L. Ed. 97, in which the opinion
was delivered by the same judge. This was on the
validity of the twenty-fifth section of the Judiciary
Act, authorizing an appeal from a final judgment
of a state court to the supreme court of the United
States ; and perhaps in no case has the extent of

the powers granted by the constitution been more
fully and profoundly examined. In this case the
court say that "the government of the United States

can claim no powers which are not granted by the
-constitution; and the powers actually granted must
be such as are expressly given, or given ty neces-
sary vmplication;" that is to say, as the reasoning
of the court in the whole opinion proves, such as
are included in the express powers, and are neces-
sary and proper to carry them into execution. Such
was the uniform language of the court whenever the
question was presented previously to the rebellion.

The doctrine as now held, however, is somewhat
broader, finding its exposition in the decision of the
supreme court in the Legal Tender Cases, 12 Wall.
(U. S.) 457, 20 L. Ed, 287. It is there said that it is

not indispensable to the existence of any power
claimed for the federal government that it can be
found specified in the words of the constitution, or
clearly and directly traceable to some one of the
specified powers. Its existence may be deduced fair-
ly from more than one of the substantial powers
expressly defined, or from them all combined. It is

.

allowable to group together any number of them
and infer from them all that the power claimed has
been conferred. Before any act of congress can be
held to be unconstitutional, the court must be con-
vinced that the means adopted were not appropriate
or conducive to the execution of any or all of the
powers of congress, or of the government,—not ap-
propriate in any degree; and of the degree, the
court is not to judge, but congress.

We have seen that the constitution and the laws
and treaties made in pursuance of it are the su-
preme law of the land, and that of the true mean-
ing of these the supreme court is the rightful ex-
positor. This necessarily results from their sover-
eignty. But the United States government is one
of delegated powers ; and nothing is better estab-
lished, both by technical reasoning and common
sense, than this,—that a delegate can exercise only
that power which is delegated to him. All acts be-
yond are simply void, and create no obligation. It
is a maxim also of constitutional law that the pow-
ers of sovereignty not delegated to the United States
are reserved to the states. But in so complex an
affair as that of government, controversies will
arise as to what is given and what is reserved,

—

doubts as to the dividing line. When this is the
case, who is to decide? This is a difficulty *hich
the convention did not undertake to settle.

To avoid all controversy as far as possible, - the
plainest words in granting powers to the United
'States were used which the language affords. Still

further to preclude doubts, the convention added, at
the close of the seventeen powers expressly given,
this clause:. "To make all laws which shall be
necessary and proper for carrying into execution the
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loregoing powers, arid all other powers vested by
this constitution in the government of the United
States or in any department or officer thereof."
Art. 1, § 8. This clause contains no grant of power.
But In the Articles of Confederation, which was a
compact between the states as independent sover-
eignties, the word expressly was used ; and a doubt
troubled congress how far incidental powers were
included. Articles of Confederation, art. 2. This
clause was introduced to remove that doubt. It cov-
ered incidental, but not constructive, powers.
Strange as it may appear, both those who wished

larger powers granted to the United States, and. In

the language of that day, thought that things must
be worse before they could be better, and those who
honestly feared that too much power was granted,
fixed their eyes on this clause ; and perhaps no part
of the constitution gave greater warmth to the con-
troversy than this. To disarm the designing and
counteract the fears of the timid, the tenth amend-
ment was offered by the friends of the constitution.
But so jealous were parties of each other that it

was offered in the -convention of Massachusetts by
Governor Hancock, who favored and had the con-
fidence of the opposition, though it was in the hand-
writing of Mr. Parsons, afterwards chief Justice.

Life of Chief Justice Parpons. That amendment is

in these words: "The' powers not delegated to the
United States by the constitution, nor prohibited to
the states, are reserved to the states respectively, or
the people." Were the words of the original con-
stitution and the amendment both stricken out, it

would leave the true construction unaltered. Story,
Const. § 1232. Both are equally nugatory in fact;
but they have an important popular use. The
amendment formally admits that certain rights are
reserved to states, and these rights must be sover-
eign.

In Kansas v. Colorado, 206 U. S. 46, 89, 96, 97, 27

Sup. Ct. 655, 61 L. Ed. 956, it was said (Brewer, J.,

delivering the opinion): "The proposition that there
are legislative powers affecting the nation as a
whole which belong to, although not expressed in,

the grant of powers, is in direct conflict with the
doctrine that' this is a government of enumerated
powers. That this is such a government clearly
appears from the constitution, independently of the
amendment, for otherwise there would be an instru-
ment granting certain specified things made opera-
tive to grant other and distinct things. This natural
construction of the original body of the constitution
is made absolutely certain by the tenth amendment.
This amendment, which was seemingly adopted
with prescience of just such contention as the pres-
ent, disclosed the wide-spread fear that the national
government might, under the pressure of a supposed
general welfare, attempt to exercise powers which
had not been granted. With equal determination
the framers intended that no such assumption
should ever find justification in the organic act, and
that if in the future further powers seemed neces-
sary they should be granted by the people in the
manner they had provided for amending that act."

It reads: "The powers not delegated to the United
States by the constitution, nor prohibited by it to

the states, are reserved to the states respectively, or
to the people." The argument of counsel ignores the
principal factor in this article to wit, "the people."
Its principal purpose was not the distribution of
power between the United States and the states, but
a reservation to the.people of all powers not grant-
ed. The preamble of the constitution declares who
framed it, "we, the people of the United States," not
the people of one state, but the people of all the
states, and article X reserves to the people of all the
states the powers not delegated to the United States.

Tlie pov/ers affecting the internal affairs of the
states not granted to the United States by the con-
stitution, nor prohibited by it to the states, are re-

served to the status respectively, and all powers
of a national character which are not delegated to

the national government by the constitution are
reserved to the people of the United States."

We have seen that, within their limited powers,
the United States are the natural expositors of the
constitution and laws : that when a case affecting

individual rights arises, the supreme court stands
for tlje United States, and that they have the sole

right to explain and enforce the laws and constitu-

tion. But their power is oonflued to the facts be-
fore them, and they have no power to explain them
in the form of an edict to effect other rights and
cases. Beyond these powers the states are .sover-
eign, and their acts are equally unexaminable. Of
the separating line between the powers granted and
the powers withheld, the constitution provides no
judge. Between sovereigns there can be no common
judge, but an arbiter mutually agreed upon. If that
power is given to one party, that may draw all pow-
er to itself, and it establishes a relation not of equal
sovereignties, but of sovereign and subject. On this
subject the constitution is silent. The great men
who formed it did not undertake to solve a ques-
tion that in its own nature could not be solved.
Between equals it made neither superior, but trust-
ed to the mutual forebearance of both parties. A
larger confidence was placed in an enlightened pub-
lic opinion as the final umpire; and not uiltil the
war of the rebellion was this confiiot between the
two sovereignties finally settled by the ultima ratio
regum. The status of the states and their political
rights under the constitution have been considered
at large by the supreme court in the cage of Texas
V. White, 7 Wall. (U. S.) 700, 19 L. Ed. 227. It Is

there held that authority to suppress rebellion Is

found in the . constitutional power to suppress insur-
rection, and carry on war ; authority to provide
for the restoration of state governments under the
constitution when suspended and overthrown is de-
rived from the obligation of the United States to

guarantee to every state in the Union a republican
form of government. The unity of the states never
was a purely artificial and arbitrary relation. It

began among the colonies, and grew out of common
origin, mutual sympathies, kindred principles, simi-
lar interests, and geographical relations. It was
confirmed and strengthened -by the necessities of

war, and received definite form and character and
sanction from the Articles of Confederation. By
these the Union was solemnly declared to be per-
petual ; and when these articles were found to be
inadequate to the exigencies of the country, the
constitution was ordained "to form a more perfect
union." But the perpetuity and indissolubility of

the Union by no means imply the loss of distinct

and and individual existencci or of the right of self-

government by the states. On ,the contrary, it may,
not unnecessarily, be said that the preservation of

the states and the maintenance of their government
are as much within the design and care of the con-

stitution as the preservation of the Union and the

maintenance of the national government. The con-
stitution, in all its provisions, looks to an inde-

structible Union composed of indestructible states.

See Secession.
"There is no body of federal common law separate

and distinct from the common law existing in the
several states, in the sense that there is a body of

statute law enacted by congress separate and dis-

tinct from the body of statute law enacted by the
several states. But it is an entirely different thing

to hold that there is no common law In force gen-
erally throughout the United States, and that the
countless multitude of interstate commercial trans-

actions are subject to no rules and burdened by no
restrictions other than those expressed in the stat-

utes of congress. . . . Can it be that the great

multitude of interstate commercial transactions are

freed from the burdens created by the common law
as so defined, and are subject to no rule except that

to be found in the statutes of congress? We are

clearly of opinion that this cannot be so, and that

the principles of the common law are operative upon
all interstate commercial transactions except so far

as they are modified by congressional enactment"
Western Union Tel. Co. v. Call Pub. Co., 181 U. S.

92, 101, 102, 21 Sup. Ct. 561, 45 B. Ed. 765, quoted in

Kansas v. Colorado, 206 U. S. 46, 96, 27 Sup. Ct. 655,

61 L. Ed. 956.

In Kansas v. Colorado, 206 U. S. 97, 27 Sup. Ct
665, 51 L. Ed. 956, it was said: "International law is

no alien in this tribunal. In The Habana, 175 U. S.

677, 700, 20 Sup. Ct 290, 44 L. Ed. 320, Mr. Justice

Gray declared; 'International law is part of our law

and must be ascertained and administered by the

courts of justice of appropriate 'jurisdiction, as

often as questions of right depending upon it are

duly presented for their determinatioa.' And in de-
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livering the opinion on the demurrer In this case
Chief Justice Puller said (Kansas v. Colorado. 185
U. S. 146, 22 Sup. Ct. 652, 46 L. Ed. 838): 'Sitting,
as it were, as an international, as well as a domestic
tribunal, we apply federal law, state law, and in-
ternational law, as the exigencies of the particular
case may demand.' "

In a qualifled sense and to a limited extent the
separate states are sovereign and independent, and
the relations between "Ihem partake something of the
nature of international law ; Kansas v. Colorado,
206 U. S. 46, 27 Sup. Ct. 655, 61 L. Ed. 966.
Where wrongs affect the public at large and are

in respect of matters which by the constitution are
entrusted to the care of the nation, and concerning
which the nation owes a duty to all its citizens of
securing to them their common rights, the nation
may take measures to discharge those constitutional
duties, though it has no pecuniary interest in the
controversy ; In re Debs, 158 U. S. 564, 16 Sup. Ct
900, 39 L. Ed. 1092, cited in Louisiana v. Texas, 176
U. S. 1, 20 Sup. Ct. 261, 44 L. Ed. 347.
The government of the United States as a nation

by its very nature benefits the citizen and his prop-
erty wherever found, and no imaginary barrier
shuts that government off from exercising the pow-
er which inherently belongs to it by reason of its

sovereignty ; U. S. v. Bennett, 232 U. S. £99, 34 Sup.
Ct. 433 (here a foreign-built yacht which was never,
during the tax year, used within United States ter-
ritory).

Territories are instrumentalities created

by congress for the government of the people
within their respective borders, with author-

ity to subdelegate the governmental power
to the municipal corporations therein, and
the latter are therefore instrumentalities of

the federal government ; Farmers' Bank v.

Minnesotji, 232 U. S. 516, 34 Sup. Ct. 354, 58
L. Ed. .

The United States is not, under flie New
York statutes, a corporation in the sense that

it will be exempted from an inheritance tax
on personal property bequeathed to it by
will ; u. S. V. Perkins, 163 U. S. 625, 16 Sup.
Ot. 1073, 41 U Ed. 287.

If the nation comes down from its' posi-

tion of sovereignty and enters the domain of
commerce, it submits itself to the same laws
that govern individuals therein. It assumes
the position of an ordinary citizen and it

cannot recede from the fulfilment of its obli-

gations; U. S. V. Commercial Co., 74 B^ed.

145, following Cooke v. U. S., 91 U. S. 898,

23 L. Ed. 237.

For analysis of the structure of a federal

government, see Dicey, Constitution.

See Sovereignty; Abticles of Confeder-
ation; State; Territory; Commerce; Sov-
ereign; Constitutional; Constitution o*
THE United States; Fourteenth Amend-
ment; Executive Power ; Judicial Power

;

Legislative Power; Secession.

UNITY. An agreement or coincidence of

certain qualities in the title of a joint-estate

or an estate in common.
In a joint-estate there must exist four uni-

ties: that of interest, that of title, and,
therefore, their estates must be created by
one and the same act ; that of time, for their

estates must be vested at one and the same
period ; and, lastly, the unity of possession:

hence joint-tenants are seised per my et per

tout, or by the haj.f or moiety and by all:

that is, each of them has an entire posses-

sion as well of every parcel as of the whole;
2 Bla. Com. 170. Coparceners must have the
unities of Interest, title, and possession. In
tenancies In common, the unity of possession

is alone required ; 2 Bla. Com. 192. See Es-
tate in Common ; Estate in Coparcenary ;

Estate op Joint-Tenancy; Tenant.

UNITY OF POSSESSION. This term is

used to designate the possession by one per-

son of several estates or rights. For exam-
ple, a right to an estate to which an ease-

ment Is attached, or the dominant estate, and
to an estate which an easement incumbers, or

the servient estate, in such case the easement
is extinguished; see Cro. Jac. 121. But a
distinction has been made between a thing

that has its being by prescription, and one
that has its being eai jure natu'rw: in the

former case unity of possession will extin-

guish the easement; in the latter, for exam-
ple, the case of a watercourse, the unity wUl
not extinguish it; Pothier, Contr. 166.

UNIVERSAL AGENT. One appointed to

do all the acts which the principal can per-

sonally do, and which he may lawfully dele-

gate the power to another to do. Such an
agency may potentially exist; but it is dif-

ficult to conceive of its practical existence,

since it puts the agent completely in the
place of the principal ; Story, Ag. § 21.

UNIVERSAL LEGACY. In Civil Law. A
testamentary disposition by which the testa-

tor gives to one or several persons the whole
of the property which he leaves at his de-

cease. La. Civ. Code, art 1606.

UNIVERSAL PARTNERSHIP. The name
of a species of partnership by which all the
partners agree to put in common all their

property, universorum ionorum, not only
what they then have, but also what they
shall acquire. Pothier, Du Contr. de 8oci4t4,

n. 29. See Partnership.

UNIVERSAL SUCCESSION. "A succes-

sion to a universitas juris. It occurs when
one man is vested with the legal clothing of
another, becoming at the same moment sub-

ject to all his liabilities and entitled to all

his rights." Maine, Anc. L. 179.

UNIVERSITAS. In Civil Law. A univer-
sitas or corporate body existed when a num
ber of persons were so united that the law
takes no notice of their separate existence,

but recognizes them only under a common
name. Hunter, Rom. L. 314.

UNIVERSITAS JURIS (Lat). In Civil

Law. A quantity of things of various kinds,

corporeal and incorporeal,, taken together as
a whole, e. g. an estate. It is used in contra-

distinction to universitas facti, which is a
whole made up of corporeal units. Mackel-
dey, Civ. Law § 149.

A collection of rights and duties united by
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the single circumstance of. their having be-

longed at one time to some one person. It is,

as it were, the legal clothing of some given

individual. Maine, Anc. L. 178.

UNIVERSITAS RERUM (Lat.). in Civil

Law. Several things not mechanically unit-

ed, but which, taken together, in some legal

respects are regarded as one whole. Mackel-
dey, Civ. Law § 149.

UNIVERSITY. The name given to certain

societies or corporations which are semina-

ries of learning where youth are sent to fin-

ish their education. Among the civilians, by

this term is understood a corporation. See

OhaNCELLOE'S OOtTBTS IN THE TWO UNIVEH-
siTiEs; College; SitrDENTS.

UNJUST. That which is done against the

perfect rights of another; that which is

against thfe established law; that which is

opposed to a law which is the test of right

and wr(|ng. Hein. Leo. El. § 1080.

UNJUST ENRICHIUENT. A phrase much
used by Prof. James Barr Ames to designate

a principle which lies at the foundation of

the great bulk of gwaat-contracts—that one
shall not unjustly enrich himself at the ex-

pense of another. An instance is to be found
in the early law in the action of account
One who received money from another to be

applied in a particular way was bound to

give account of his stewardship. If he ful-

filled his commission, that was a valid dis-

charge. If he failed to do so, the plaintiflf

would have a judgment for its recovery. See
Ames, Lectures on Leg. Hist. 162.

UNKNOWN. When goods have been stolen

from some person unknown, they may be so

described In the indictment; but if the own-
er be really known, an indictment alleging

the property to belong to some person un-

known is improper. 8 C. & P. 773 ; Com. v.

Manley, 12 Pick. (Mass.) 174.

In an indictment, where tlie name of the defend-
ant is unknown, and he refuses to disclose it, he
may be described as a person whose name is to the
jurors unknown, but who is personally brought be-

fore them by the keeper of the prison. State v.

Angel, 29 N. C. 27 ; but an Indictment against him
as a person to the jurors unknown, without some-
thing to ascertain whoni the grand jury meant to

designate, will be Insufficient; R. & R. 489. The
practice is to Indict the defendant by a specific

name, as, John No-name, and if he pleads in abate-
ment, to send in a new bill. Inserting the real name,
which he then discloses, by which he is bound. This
course is in some states prescribed by statute;

Gelger v. State, 6 la. 484.

UNLAGE (Sax.). An unjust law. Gowell.

UNLAWFUL. That which is contrary to

law.

See OoNDiTiON ; Void.

UNLAWFUL ASSEIMBLY. A disturbance

of the public peace by three or more persons

who meet together with an intent mutually

to assist each other in the execution of some
unlawful enterprise of a private nature, with
force and violence.

An assembly of three or more persons:

—

1. With intent to commit a crime by open
force. 2. With intent to carry out a com-
mon purpose, lawful or unlawful, in such a
manner as to give firm and courageous per-

sons in the neighborhood of such assembly
reasonable grounds to apprehend a breach of
the peace in consequence' of it Steph. Dig.

Cr. Law, art 75. If they move forward to-

wards its execution, it is then a rout ; and if

they actually execute their design, it amounts
to a riot ; 4 Bla. Com. 140.

In England public meetings held for polit-

ical purposes are not unlawful as such, but
may, by their conduct when assembled, be-

come unlawful, and will be so from the out-

set if held for purposes of sedition. In such
cases all those who use seditious words or
openly applaud those who use them will be
participators in the unlawful assembly, but
not those who attend a meeting which they

suppose to be lawful and who take no part
in the unlawful conduct. Magistrates and
the police may use whatever force is neces-

sary to disperse an unlawful assembly. The
degree of force to be exercised will depend
on the circumstances of each case ; 9 O. & P.

431.

See EioT ; Rout ; Public Meeting ; Se-

dition.

UNLAWFUL IMPRISONIVIENT. Unlawful
deprival of an alien's right to enter, the coun-

try constitutes unlawful imprisonment, to ob-

tain freedom from which haieas corpus lies

;

U. S. V. Williams, 198 Fed. 228. See Teoops,

Foreign; .Habeas Coepus.

UNLAWFULLY. Illegally; wrongfuUy.
Dickinson v. New York, 92 N. Y. 584. See

State V. Massey, 97 N. C. 465, 2 S. E. 445.

This word is frequently used in indictments

in the description of the offence : it is neces-

sary when the crime did not exist at com-

mon law, and when a statute, in describing

an offence which it creates, uses the word;

1 Mood. C. C. 389 ; but is unnecessary when-
ever the crime existed at common law and is

manifestly Ulegal ; 1 Chit. Or. L. *241.

UNLIQUIDATED DAIUAGES. Such dam-
ages as are unascertained. In general, such

damages cannot be set off. No interest will

be allowed on unliquidated damages. See

Liquidated Damages.

UNIVIARRIED. Its primary meaning is

"never having been married"; but it is a

word of flexible meaning and it may be con-

strued as not having a husband or wife at

the time in question. 9 H. L. Cas. 601. A
divorced woman has been held an unmarried

woman; In re Giles, 158 Fed. 596, 85 C. C.

A. 418.

UNQUES (L. Fr.). Still; yet A word

frequently used in pleas ; as, i/^e unques ex-

ecutor, JVe unqites guardian, Ne unques ac-

couple, and the Uke.
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UNSEATED LAND. A pbrase used in

Pennsylvania to designate uncultivated land
subject to taxation. A tract of land ceases

to be unseated as soon as it is actually occu-

pied with a view to permanent residence;

Wallace v. Scott, 7 W. & S. (Pa.) 248.

UNSEAWORTHY SHIP. See Seawoethi-
NESS.

UNSHIPMENT. Throwing goods over-

board protected in such manner that they

may be recovered, may constitute unship-

ment. U. S. v. Hutchinson, 1 Hask. 146, Fed.

Cas. No. 15,431.

UNSOLEMN WAR. That war which is not

carried on by the highest power in the states

between which it exists, and which lacks the

formality of a declaration. Grotius, de Jure
Bel. ac Pac. 1. 1, c. 3, § 4.

UNSOLEMN WILL. In the Civil Law.
One in which an executor is not appointed.

Swinb. Wills 29.

UNSOUND MIND, UNSOUND MEMORY.
See Insanity.

UNSOUNDNESS. See Sottndness.

UNTIL. When a charter continues the in-

corporation of a company until a day named,
untU is exclusive in its meaning, unless the

context show that the contrary is intended;

People V. Walker, 17 N. Y. 502 ; Kendall v.

Kingsley, 120 Mass. 94. That it is inclusive

of the date see Houghwout v. Boisaubin, 18

N. J. Eg. 315 ; Rogers v. Hi. Co., 70 Ga. 717.

UNTRUE. Prima facie inaccurate, but not

necessarily wilfuUy false. 3 B. & S. 929.

UNVALUED POLICY. One in which the

value of the interest at risk is not fixed in

the policy but is estimated by a certain stand-

ard, and, in case of loss, is made out by
proof. Peninsular & 6. S. S. Go. v. Ins. Co.,

185 Fed. 172.

UNWHOLESOME FOOD. Food not fit to

be eaten ; food which if eaten would be inju-

rious. See Adtjltebation ; Health; Food
AND Deug Laws.

UNWRITTEN LAW. See Lex Non
SCBIPTA.

A popular expression to designate a sup-

posed rule of law that a man who takes the

life of his wife's paramour or daughter's se-

ducer is not guilty of a criminal offence. A
trial judge is said to have expressed to a
jury his approval of a verdict based upon
such a theory ; see 43 Canada L. J. 764 ; it

is said to have received recognition in Cali-

fornia ; see 19 Green Bag 721, an article

from the London L. J. ; see also 12 Law
Notes 224. The rule was much urged upon a
jury in the common pleas of Philadelphia:

Biddle, J., said to counsel: "In this court

the 'unwritten law' is not worth the paper

it ian't written on."

In Knights of Pythias v. Crenshaw, 129

Ga. 195, 58 S. B. 628, 13 L. R. A. (N. S.) 258,

Bouv.—212

121 Am. St. Rep. 216, 12 Ann. Cas. 307, on a
policy of life insurance which provided that

"the death of the insured at the hands of

justice, either punitive or preventive," or "in

violation of or attempt to violate any crimi-

nal law," should avoid the policy (in the lat-

ter instance pro tanto), it was held that the
kiUing of the insured by an injured husband
was not within the policy.

UPLIFTED HAND. When a man accused

of a crime is arraigned, he is required to

raise his hand, probably in order to identify

the person who pleads. Perhaps for the

same reason when a witness adopts a partic-

ular mode of taking an oath, as when he does

not swear upon the Gospel, but by Almighty
God, he is to hold up his hand.

UPPER BENCH. The king's bWch was so

called during Cromwell's protectorate, when
Rolle was chief-justice. 3 Bla. Com. 202.

UPSET PRICE. The price at which any
subject, as lands or goods, is exposed to sale

by auction, below which it is not to be sold.

In a final decree in foreclosure, the decree

should name an upset price large enough to

cover costs and all allowances made by the

court, receiver's certificates and interest,

liens prior to the bonds, amounts diverted

from the earnings, and all undetermined
claims which will be settled before the con-

firmation and sale; Blair v. R. Co., 25 Fed.

232.

URBAN SERVITUDES. All servitudes

are established either for the use of houses
or for the use of lands. Those of the first

lund are called urban servitudes, whether the
buildings to which they are due be situated

in the city or in the country. Those of the
second kind are called rural servitudes.

The principal kinds of urban servitudes

are the following: the right of support; that

of drip; that of drain, or of preventing the

drain; that of view or lights, or of pre-

venting the view or lights from being ob-

structed; that of raising buildings or walls,

or of preventing them from being raised

;

that of passage ; and that of drawing water.

See 3 Toullier 441.

URBS (Lat). A walled city. Often used
for civitas. Ainsworth, Diet. It is the same
as oppidum, only larger. Vris, or uris aurea,

meant Rome. Du Cange. In the case of

Rome, wis included the suburbs. Dig. 50.

16. 2. pr. It is derived from urium, a part

of the plough by which the walls of a city are

first marked out. Ainsworth, Diet.

USAGE. Uniform practice.

Usage and custom are now used inter-

changeably, though custom seems to have
been originally confined to local usages im-

memorially existing; Browne, Us. & Gust. 13.

A usage must be established; that is, it

must be known, certain, uniform, reasonable,

and not contrary to law; but It may be of

very recent origin; 4 B. & Aid. 210; McMas-



USAGE 3378 USAGE

ters V. R. Co., 69 Pa. 374, 8 Am. Bep. 264;
Walls V. Bailey, 49 N. Y. 464, 10 Am. Eep.
407; Power v. Bowdle, 3 N. Dak. 107, 54 N.
W. 404, 21 L. B. A. 328, 44 Am. St. Rep. 511;
and no usage is good which conflicts with an
established principle of law; East B. L. Co.
V. Dennis, 85 Ala. 565, 5 South. 317, 2 L. R.
A. 836, 7 Am. St. Rep. 73; Pickering v. Weld,
159 Mass. 522, 34 N. E. 1081. Parties who
contract on a subject-matter concerning which
known usages prevail incorporate such usages
by implication into their agreements, if noth-

ing is said to the contrary ; Hostetter v. Park,
137 U. S. 30. 11 Sup. Ot. 1, 34 L. Ed. 568.

The usages of trade afford ground upon
which d proper construction may be given to

contracts. By their aid the indeterminate in-

tention of parties and the nature and extent
of their contracts arising from mere implica-

tions or presumptions, and acts of an equivo-

cal character may be ascertained; and the
meaning of words and doubtful expressions

may become known; McComber v. Parker,

13 Pick. (Mass.) 182; 2 C. & P. 525; Mechan-
ics' Bank v. Bank, 5 Wheat. (U. S.) 326, 5 L.

Ed. 100; Nordaas v. Hubbard, 48 Fed. 921.

Among commercial and business men in a lo-

cality, it need not be so ancient "that the
memory of man runneth not to the contrary,"

nor that it should contain all the other ele-

ments of a common-law custom, as defined in

the books; Lane v. Bank, 3 Ind. App. 299, 29

N. E. 613. One seeking to avoid the effect of

a notorious and uniform usage of trade must
show that h» was ignorant of it; Robertson
V. S. S. Co., 139 N. X. 416, 34 N. E. 1053.

General usage may be proved in proper

cases to remove ambiguities and uncertain-

ties in a contract, or to annex incidents, .but

it cannot destroy, contradict or modify what
is otherwise manifest. It cannot make a con-

tract where there is one, nor prevent the ef-

fect of settled rules of law; First N. Bk. t.

Burkhardt, 100 U. S. .686, 25 L. Ed. 766, fol-

lowed in Moore v. U. S., 196 U. S. 166, 25 Sup.

Ct. 202, 49 L. Ed. 428; Adams v. Goddard; 48

Me. 212; Home Ins. Co. v. Ins. Co., 180 N. Y.

389, 73 N. E. 65, 105 Am. St. Rep. 772; evi-

dence of an established custom among men
in the same line of work is not admissible to

justify negligence per se; Larson v. Ring, 43
Minn. 88, 44 N. W. 10i78 ; evidence is admis-
sible in a suit on a fire policy to show wheth-
er the parties Intended standard or solar time,

as fixing the expiration of the policy; Globe
& Rutgers F. Ins. Co. v. David MofCat Co.,

154 Fed. 13, 83 C. C. A. 91.

A local usage must be one known to both

contracting parties; Chateaugay O. & I. Co.

V. Blake, 144 U. S. 476, 12 Sup. Ct 731, 36 L.

Ed. 510. See East Tennessee, V. & G. R. Co.

V. Johnston, 75 Ala. 596, 51 Am. Rep. 489;

Van Hoesen v. Cameron, 54 Mich. 609, 20 N.

W. 609; Park v. Viernow, 16 Mo. App. 383.

Modern English cases incline to extend

the functions of usages, but in America

the authorities vary greatly ; Lawson, Us.

& Cust. 25 ; 7 E. & B. 266 ; Van Horn v. GU-
bough, 10 Wkly. Notes Cas. (Pa.) 347.

See Custom ; Lawson ; Browne, Us. & Cust.

USAGE OF TRADE. A course of deal-

ing; a mode of conducting transactions of

a particular kind; Haskins v. Warren, 115
Mass. 535.

USANCE. In Commercial Law. The time
which, by usage or custom, is allowed in

cettain countries for the payment of a bill

of exchange. Pothier, Cantr. <iu Change, a.

15.

The time of one, two, or three months
after the date of the bill, according to the

custom of the places between whicii the ex-

changes run.

Double or treble is double or treble the

usual time, and half usance is half the time.

Where it is necessary to divide a mouth
upon a half usance (which is the case when
the usance is for one month or. three), the

division, notwithstanding the difference in

the length of the mouths, contains fifteen

days. Byles, Bills *&0, *205.

The practice is not now recognized.

USE. A confidence reposed in another,

who was made tenant of the laud, or terre-

tenant, that he would dispose of the land
according to the intention of the cestui que
use, or him to whose use it was granted,

and suffer him to take the profits. Plowd.
352; Gilb. Uses 1; Saund. Uses 2; 2 Bla.

Com. 328.

A right in one person, called the cestui

que use, to take the profits of land of which
another has the legal title and possession,

together with the duty of defeuUiug the

same and of making estates thereof accord-

ing to the direction of the cestui que use.

Uses have been said Co have been derived from
the fldei commissa ot the Roman law ; but see

Trust. It was the duty of a Roman magistrate,
the prcBtor fid^i coTntnissarius, whom Bacon terms
the particular chancellpr for uses, to enforce the
observance of this confidence. Inst, 2. 23. 2. They
were introduced into England by the ecclesiastics in

the reign of Edward III., before 1377, tor the purpose
of avoiding the statutes of mortmain ; and the cleri-

cal chancellors of those times held tbem to be

fldei commissa, and binding in conscience. To ob-

viate many inconveniences ^and difficulties which
had arisen out of the doctrine and introduction of

uses, the Statute of 27 Henry VIII. c. 10, commonly
called the Statute of Uses, or, in conveyances and
pleadings, the statute for transferring uses into pos-

session, was passed. It enacts that "when any per-

son shall be seised of .lands, etc., to the use, con-
fidence, or trust of any other person or body politic,

the person or corporation entitled to the use in fee-

simple, fee-tail, for life, or years, or otherwise, shall

from thenceforth stand and be seised or possessed

of the land, etc., ot and in the like estate as they
have in the use, trust, or confidence ; and that the

estates of the persons so seised to the uses shall

be deemed to be in him or them that have the use,

in such quality, manner, form, anil condition as they
had before in the use." The statute thus executes

the use,—that is, it conveys the possession to the

use, and transfers the use to the possession, and, in

this manner, making the cestui que use complete
owner of the lands and tenements, as well at law as
in equity ; 2 Bla. Com. 333.
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A modern use is an estate ot right wMcli Is ac-

quired through the operation of the statute of 27

Henry VIII. o. 10 ; and which, when It may taice ef-

fect according to the rules of the common law, is

called ,the legal estate, and when it may not is de-

nominated a use, with a term descriptive of its

modification ; Cornish, Uses 35,

The common-law judges decided, in the construc-
tion of this statute, that a use could not be raised

upon a use ; Dy. 165 (A) ; and that on a feoffment
to A and his heirs to the use of B and his heirs in

trust for C and his heirs, the statute executed only
the first use, and that the second was a mere nulli-

ty. The judges also held that as the statute men-
tioned only such persons as were seised to the use
of others, it did not extend to a term of years, or

other chattel interests, of which a termer is not
seised but only possessed ; 2 Bla. Com. 336. The
rigid literal construction of the statute by the courts

of law again opened the doors of the chancery
courts ; 1 Madd. Oh. Pr. 448.

Uses and tiusts are often spoken of together by
the older and some modern writers, the distinction

being those trusts which were of a permanent na-
ture and required no active duty of the trustee be-
ing called uses ; those in which the trustee had an
active duty to perform, as, the payment of debts,

raising portions, and the like, being called special

or active trusts, or simply trusts ; 1 Spence, Eq.
Jur. 448.

For the creation of a use, a consideration

either valuable, as, money, or good, as re-

lationship in certain degrees, was neces-

sary; 3 Swanst. 591; 7 Co. 40; Shephard

V. Little, 14 Johns. (N. Y.) 210. See Eesum-
iwo Use. The property must have been in

esse, and such that seisin could be given;

Cro. Ehz. 401. Uses were alienable, although

in many respects resembling choses in ac-

tion, which were not assignable at common
law ; 2 Bla. Com. 331 ; when once raised, it

might be granted or devised in fee, in tail,

for life, or for years ; 1 Spence, Eq. Jur. 455.

The effect of the statues of uses was
much restricted by the construction adopted

by the courts: it practically resulted, it has

been said, in the addition of these words, to

the use, to every conveyance; Will. K. P.

133. The intention of the statute was to

destroy the estate of the feoffee to use, and

to transfer it by the very act which created

It to the cestui que use, as if the seisin or

estate of the feoffee, together with the use,

had, uno flatu, passed from the feofCor to

the cestui que use. A very full and clear

account of the history and present condition

of the law of uses is given in 2 Wash. R. P.

91, 156. See, as to a use upon a use, Tud.

L. Cas. R. Pr. 835. Consult Spence, Eq. Jur.

;

Bisph. Eq.

The statute executed the use and vested

the title in the cestui que use when the feof-

fee to use had no active duty to perform ; if

he had he was a feoffee to trusts and not to

uses ; and this might occur even if the word

"use" were employed. The employment of

the word "use" is not essential to bring the

limitation within the statute; it is a question

of the intent of the parties; Jenks, Mod.

Land L. 127; [1897] A. C. 658.

It was said in Symson v. Turner, 1 Eq. Cas.

Ab. 383, that a use or trust can be created

which will not be executed by the statute;

1. By limiting it upon a term of years; 2.

By Umitlng it to A to the use of or in trust

for B to the use of or in trust for C ; 3. By
limiting it to trustees with active duties.

A corporation cannot be seised to a use

;

see Jenks, Mod. Land L. 127. They are

bound bj' equitable interests, at least when
those interests are limited in favor of chari-

ties; id., citing 10 Rep. 23.

It is said that the word used is not derived

from the Latin usus but comes from the

Latin opus; through an Anglo-French form
oeps. PoUock, Contracts 5; 3 L. Quart. Rev.

115.

See Chaeitable Uses ; Tbusts ; The Origin

of Uses, by James Barr Ames, Lect. on Leg.

Hist. 233.

In its untechnical sense, the word usfi has

been variously constructed; Heaston v.

Randolph Co., 20 Ind. 398; Cannell v. Ins.

Co., 59 Me. 582; Stockbrldge I. Co. v. Iron

Co., 107 Mass. 324; thus, "to use a port"

means to enter it, so as to derive advantage

from its protection; Snow v. Ins. Co., 48

N. T. 624, 8 Am. Rep. 578. The ."use of liq-

uors to excess" in a life insurance application

means habitual, and not occasional, use to ex-

cess; Provident S. L. A. Soa v. Bank, 126
Fed. 360, 61 C. C. A. 310.

In Civil Law. A right of receiving so much
of the natural profits of a thing as is nec-

essary to daily sustenance. It differs from
usufruct, which is a right not only to use,

but to enjoy. 1 Bro. Civ. Law 184.

USE AND OCCUPATION. When a con-

tract has been made, either by express or

implied agreement, for the use of a house or

other real estate, where there was no amount
of rent fixed and ascertained, the landlord

can recover a reasonable rent in an action of

assumpsit for use and occupation; Gunn v.

Seovil, 4 Day (Conn.) 228, 4 Am. Dec. 208;

Abeel V. RadcUff, 13 Johns. (N. T.) 297, 7

Am. Dec. 377; Fitchburg Cotton Manufac-
tory Corp. V. Melven, 15 Mass. 270; McGun-
nagle v. Thornton, 10 S. & R. (Pa.) 251. This
is under the Stat, of Westm. 2. See 2 Harv.
L. Rev. 377.

The action for use and occupation is found-

ed not on a privity of estate, but on a privity

of contract; Wood, L. & T. 1332; Henwood
V. Cheeseman, 3 S. & R. (Pa.) 500; there-

fore it vrill not lie where the possession' is

tortious; Ryan v. Marsh, 2 N. & McC. (S. C.)

156; Henwood v. Cheeseman, 3 S. & B. (Pa.)

500 ; Hill V. U. S., 149 U. S. 593, 13 Sup. Ct,

1011, 37 L. Ed. 862; or where the party is in

possession by the license of the owner ; Reed
V. Lammel, 40 Minn. 397, 42 N. W. 202. It

will lie for the occupation of land in another

state; Henwood v. Cheeseman, 3 S. & R.

(Pa.) 502.

USEFUL. That which may be put into

beneficial practice. See Patent.
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USEFULNESS. CapabiUties for use. The
word pertains, to the future as well as to the
past. Chesapeake, O. & S. W. R. Co. v. Dyer
Co., 87 Tenn. 712, 11 S. W. 943.

USER. The enjoyment of a thing.

USES, STATUTE OF. See Trusts ; Use.

USHER. This word Is said to be derived
from the French huissier, and is the name of

an inferior officer in some English courts of

law. Archb. Pr. 25. The office of usher of

the court of chancery was abolished in 1852.

USQUE AD MEDIUM FILUM Vl/E (Lat).

To the middle thread of the way. See Ad
Medium Filum.

USUAL TERMS. A phrase in the common-
law practice, which meant pleading issuably,

rejoining gratis, and taking short notice of

trial. When a defendant obtained further

time to plead, these were the terms usually

imposed. Wharton.

USUCAPION, or USUCAPTION. In Civil

Law. The manner of acquiring property in

things by the lapse of time required by law.
It differ^ from prescription, wlaicli has the same

sense, and means, in addition, the manner of ac-
quiring and losing, by the effect of time regulated
by law, all sorts of rights and actions. Merlin,
R&pert. Prescription. See Pkbsceijption.

USUFRUCT. In Civil Law. The right of

enjoying a thing the property of which is

vested In another, and to draw from the

same all the profit, utility, and advantage
which it may produce, provided it be without
altering the substance of the thing. Heintzen

V. Binninger, 79 Cal. 6, 21 Pac. 377.

Perfect usufruct is of things which the

usufructuary can enjoy without altering

their substance, though their substance may
be diminished or deteriorated naturally by
time or by the, use to which they are applied;

as, a house, a piece of land, animals, furni-

ture, and other movable effects.

Imperfect or quasi usufruct is of things

which would be useless to the usufructuary

if he did not consume and expend them or

change the substance of them; as, money,
grain, liquors. In this case the alteration

may take place; Pothler, Tr. du Douai/re, n.

194.

USUFRUCTUARY. In Civil Law. One
who has the right and enjoyment of a usu-

fruct.

Domat points out the duties of the usu-

fructuary, which are—to mahe an inventory

of the things subject to the usufruct, in the

presence of those having an interest in them;

•to give, security for their restitution when
the usufruct shall be at an end; to take

good care of the things subject to the usu-

fruct; to pay all taxes and claims which

arise while the thing is in his possession as

a ground rent; and to keep the thing in re-

pair at his own expense.

USURA MARITIMA. See Fcsnus Nauti-
CUM.

USURIOUS CONTRACT. See Usukt.

USURPATION. The unlawful assumption
of the use of property which belongs to an-
other; an interruption or the disturbing a
man in his right and possession. Toml.
There are two kinds of usurpation: first,

when a stranger, without right, presents to
a church and his clerk is admitted; and,
second, when a subject uses a franchise of
the king without lawful authority. Co. Litt.

277 B.

In Governmental Law. The tyrannical as-

sumption of the government by force, con-
trary to and in violation of the constitution
of the country.

USURPED POWER. In Insurance. An in-

vasion from abroad, or an Internal rebellion,

where armies are drawn up against each
other, when the laws are silent, and when
the firing of towns becomes unavoidable.
These words cannot mean the power of a
common mob ; 2 Marsh. Ins. 390. By an ar-

ticle of the printed proposals which are con-

sidered as making a part of the contract of
insurance, it is provided that "no loss of

damage by fire, happening by any invasion,

foreign enemy, or any military or usurped
power whatsoever, will be made good by
this company."

It is in use in the standard policy; Rich-

ards, Ins. 368. The clause was considered in

^tha Ins. Co. v. Boon, 95 U. S. 117, 24 L.

Ed. 395.

USURPER. One who assumes the right of

government by force, contrary to and in

violation of the constitution of the country.

Toul. Droit. Ci/v,n. 32.

One who intrudes himself into an office

which is vacant, and ousts the incumbent
without any color of title whatever; his

acts are void in every respect; McCraw v.

Williams, 33 Gratt (Va.) 513; Hooper v.

Goodwin, 48 Me. 80.

USURY. The excess over the legal rate

charged to a borrower for the use of money.
Taking an illegal profit for the use of mon-

ey. MacEackan v. Bank, 164 N. C. 24, 80

S. E. 1S4, 49 L. B, A. (N. S.) 1043.

Originally, the word was applied to all

interest reserved for the use of money; and

in the early ages taking such interest was
not allowed. In the later Roman law, usury

was sanctlpned; and it is said that taking

usury was not an offence at common law;
Tyler, Usury 64 ; but see Ord. Usury 17.

Unless there is a law limiting the rate of

interest that can be charged for money', there

can be no usury ; Newton v. Wilson, 31 Ark.

484; Reynolds v. Neal, 91 Ga. 609, 18 S. E. 530

;

Lamprey v. Mason, 148 Mass. 231, 19 N. B.

350. The enactment of a usury law cannot

affect prior contracts ; Swint v. Oarr, 76 6a.

322, 2 Am. St. Rep. 44; Richardson v. Camp-
bell, 34 Neb. 181, 51 N. W. 753, 33 Am. St
Rep. 633. If a contract is usurious, no cus-
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torn can legalize it; Harmon v. Lehman,
Durr & Co., 85 Ala. 379, 5 Soutli. 197, 2 L. R.

A. 589. A note void for usury in its incep-

tion cannot be enforced by an innocent
purchaser for value; Littauer v. Rodecker,

59 Fed. 857, 8 C. C. A. 320, 19 U. S. App. 455.

"The shifts and devices of usurers to

evade the statutes against usury have tak-

en every shape and form that the wit of

man could devise, but none have been al-

lowed tq prevail. Courts have been astute

in getting at the true intent of the parties

and giving effect to the statute." Quacken-

bos V. Sayer, 62 N. Y. 346.

There must be a loan in contemplation of

the parties; Nichols v. Fearson, 7 Pet. (U.

S.) 109, 8 I/. Ed. 623; Schermerhorn v. Tal-

man, 14 N. Y. 93; and if there be a loan,

however disguised, the contract will be usu-

rious, if it be so in other respects. Where a

loan was made of depreciated bank-notes,

to be repaid in sound funds, to enable the

borrower to pay a debt he owed, dollar for

dollar, it was considered as not being usu-

rious ; Burton v. School Com'rs, 1 Meigs
(Tenn.) 585. The bona fide sale of a note,

bond, or other security at a greater dis-

count than would amount to legal interest

is not per se a loan, although the note may
be indorsed by the seller and he remains re-

sponsible; Corcoran v. Powers, 6 Ohio St.

19; Newman v. Williams, 29 Miss. 212.

But if a note, bond, or other security be

made with a view to evade the laws of usury,

and afterwards sold for a less amount than
the interest, the transaction will be consider-

ed a loan; Munn v. Commission Co., 15

Johns. (N. Y.) 44, 8 Am. Dec. 219; Turner
v. Calvert, 12 S. & R. (Pa.) 46; Corcoran

V. Powers, 6 Ohio St. 19; and a. sale of a

man's own note indorsed by himself will be

considered a loan. Usury cannot arise from
the purchase from brokers of a note at a

•discount ; Chase Nat. Bank v. Faurot, 72 Hun
373, 25 N. Y. Supp. 447. Nor is there usury
in a transaction for the sale and repurchase

of securities, where there is no loan ; Struth-

ers V. Drexel, 122 U. S. 487, 7 Sup. Ct. 1293,

30 L. Ed. 1216. It is a general rule that

a contract which in its inception is unaffect-

ed by usury can never be invalidated by any
subsequent usurious transaction ; Nichols v.

Fearson, .7 Pet. (U. S.) 109, 8 L. Ed. 623 ; Wil-

liams V. Reynolds, 10 Md. 57. On the other

hand, when the contract was originally usu-

rious, and there is a substitution by a new
contract, the latter will generally be con-

sidered usurious; Bridge v. Hubbard, 15

Mass. 96, 8 Am. Dec. 86 ; but a note or other

contract for the payment of money is not

usurious and void for providing for the pay-

ment of more than the statutory interest

after maturity; Green v. Brown, 22 Misc.

279, 49 N. Y. Supp. 163.

There must be a contract for the return of

the money at all events; for if the return

of the principal with interest, or the princi-

pal only, depend upon a contingency, there

can be no usury ; Spain v. Brent, 1 Wall.

(U. S.) 604, 17 L. Ed. 619 ; but if the con-

tingency extend only to interest, and the

principal be beyond the reach of hazard, the

lender will be guilty of usury IE he receive

interest beyond the amount allowed by law.

Where the principal is put to hazard in in-

surances, annuities, and bottomry, the par-

ties may charge and receive greater interest

than is allowed by law in common cases,

and the transaction will not be usurious;

U. S. Bank v. Owens, 2 Pet. (U. S.) 537, 7

L. Ed. 508. See. Tiffany v. Boatman's In-

stitution, 18 Wall. (U. S.) 375, 21 L. Ed.

868.

To constitute usury, the borrower must
not only be obliged to return the principal

at all events, but more' than lawful inter-

est; this part of the agreement must be

made with full consent and knowledge of

the contracting parties ; 3 B. & P. 154.- The
fact that the usurious interest is paid in

notes of another party, instead of money, is

immaterial ; Pritchard v. Meekins, 98 N. C.

244, 3 S. B. 484; Savannah Sav. Bank v.

Logan, 99 Ga. 291, 25 S. E. 692.

When the contract is made in a foreign

country, the rate of interest allowed by the

laws of that country may be charged, and it

will not be usurious, although greater than
the amount fixed by law in this; Story, Confl.

of Laws § 292. Parties may contract for in-

terest according to the place of the contract

or the place of performance; Mille^ v. Tif-

fany, 1 Wall. (U. S.) 298, 17 L. Ed. 540; Hous-
ton .v. Potts, 64 N. C. 33. Where there is no
agreement made, the law of the place of the

contract governs, in the absence of any intent

to evade the usury laws; Merchants' Bank
V. Griswold, 72 N. Y. 472, 28 Am. Rep. 159.

A note made, dated, and payable in New York,
without intent of maker that it should be
elsewhere discounted, if negotiated in an-

other state at a rate of interest lawful there,

but excessive in New York, is usurious ; Ror-
er, Int. St. Law 112; Dickinson v. Edwards,
77 N. Y. 573, 33 Am. Rep. 671. See Conflict
OF Laws.
To constitute usury both parties must be

cognizant of the facts which make the trans-

action usurious; Powell v. Jones, 44 Barb.
(N. Y.) 521; but a mistake in law wiU not
protect the parties ; Maine Bank v. Butts, 9
Mass. 49; though a miscalculation will, it

seems; Bank of Utica v. Smalley, 2 Cow. (N.

Y.) 770, 14 Am. Dec. 526. If a contrast be
usurious in itself it must be taken to have been
so intended; Burwell v. Burgwyn, 100 N. C.

389, 6 S. E. 409. An agreement by a mortgag-

or to pay taxes on the piortgage debt is not
necessarily usurious; Banks v. McClellan, 24

Md. 62, 87 Am. Dec. 594; nor is a clause In a
bill of exchange, providing attorney fees for

collection; First Nat. Bank v. Canatsey, 34
Ind. 149; and so of a mortgage, or of a note;
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Dorsey v. Wolff, 142 111. 589, 32 N. B. 495, 18
L. R. A. 428, 34 Am. St. Rep. 99.

Where the statute declares that the penal-
ty of usury shall be the forfeiture of all in-

terest contracted to be paid, the lender may
in an action on the contract recover the sum
actually loaned or paid, but no interest; Car-
ter V. Carusi, 112 U. S. 478, 5 Sup. Ct. 281, 28
L. Ed. 820 ; Mallin v. Wenham, 209 111. 252, 70
N. E. 564, 65 L. R. A. 602, 101 Am. St. Rep.

283 ; Fletcher v. Alpena Cir. Judge, 136 Mich.

511, 99 N. W. 748; Citizens' Nat. Bank v.

Donnell, 195 Mo. 564, 94 S. W. 516; Leipzi-

ger V. Van Saun, 64 N. J. Eq. 37, 53 Atl.

1; Brwln v. Morris, 137 N. G. 48,' 49 S. E. 53.

In some states statutes have been enacted

which adopt the equitable rule and permit

the usurious lender to recover the principal

sum actually loaned with legal interest there-

on; Noble V. Walker, 32 Ala. 456; Phila.

Loan Co. v. Towner, 13 Conn. 249; Harrell

V. Blount, 112 Ga. 711, 38 S. E. 56; Tux-
bury V. Abbott, 59 Me. 466; Van Auken v.

Dunning, 81 Pa. 464; Grim v. Post, 41 W.
Va. 397, 23 S. E. 613. It is generally provided,

further, that in an action brought by the

lender on the usurious contract, any usurious

payments already made shall be credited on
the sum otherwise recoverable; Rogers v.

Buckingham, 33 Conn. 81; Haas v. Flint, 8

Biackf . (Ind.) 67 ; Lombard v. Gregory, 81 la.

569, 47 N. W. 298; Cadiz Bank v. Slemmons,
34 Ohio, 142, 32 Am. Rep. 364; Jones v. Rider,

60 N. H. 452.

A iona fide sale by one person of a bond
of another, at an exorbitant rate of discount,

is not illegal ; Donnington v. Meeker, 3 JiT. J.

Eq. 362. A sale of a note or mortgage for

less than its face, with a guarantee of pay-

ment in full, Is not usurious; Goldsmith v.

Brown, 35 Barb. (N. Y.) 484; nor is a con-

-itract to pay a bushel and a half of corn with-

in a year, for the loan of a bushel ; Morrison

V. McKinnon, 12 Fla. 552. An agreement to

pay interest on accrued interest is not Invalid

;

Quimby v. Cook, 10 Allen (Mass.) 32 ; Stew-
art V. Petree, 55 N. Y. 621, 14 Am. Rep. 352

;

but it has been held that compounding in-

terest on a note is usurious; Cox v. Brook-

shire, 76 N. G. 314 ; hut see Bowman v. Nee-

ly, 46 111. App. 139.

Interest may be collected on coupons ; Rich-

ardson V. Campbell, 34 Neb. 181, 51 N. W.
753, 33 Am. St. Rep. 633.

The ordinary commissions allowed by the

usages of trade may be charged without taint-

ing £l contract with usury ; but it must plain-

ly al>pear that the commissions are charged

for other services, and are not merely a de-

vice to evade the law; Hopkins v. Baker's

Adm'r, 2 Pat. & H. (Va.) 110. A bonus paid

to an agent in addition to legal Interest ren-

• ders the loan usurious, when it enures to the

benefit of the principal under the agent's con-

tract; McBroom v. Investment Co., 153 U. S.

318, 14 Sup. Ct. 852, 38 L. Ed. 729. Commis-
sion may be charged by a merchant for ac-

cepting a bill ; Jones v. McLean, 18 Ark. 456

;

but a commission charged in addition to in-

terest for advancing money is usurious; Ha-
ven V. Hudson, 12 La. Ann. 660. Where a
banker discounts a bill payable in a distant

place, he may charge the usual rate of ex-

change on that place ; but if such charge be
an excess of the usual rate, it will be consid-

ered a device to cover usurious interest;

State Bank v. Rodgers, 3 Ind. 53. See Cockle
V. Flack, 93 U. S. 344, 33 L. Ed. 9^9, where
it was properly left as a question of fact for

the jury to decide whether or not there was
a device to cover usury.
Where a gratuity is given to influence the

making of a loan. It will be considered usuri-

ous; Lockwood V. Mitchell, 7 Ohio St. 387,

70 Am. Dec. 78. The fact that an agent, au-

thorized to lend money for lawful interest,

exacts for his own benefit and without his

principal's knowledge, more than the lawful
rate, does not render the loan usurious; Call

V. Palmer, 116 U. S. 98, 6 Sup. Ct. 801, 29 L.

Ed. 559. The burden of proof is on the person
pleading usury ; Holland v. Chambers, 22 Ga.

193; Holt V. Kirby, 57 Ark. 251, 21 S. W.
432 ; and where the contract is valid on its

face, afllrmative proof must be made that the

agreement was corruptly made to evade the

law ; Omaha Hotel v. Wade, 97 U. S. 13, 24
L. Ed. 917. Where parties exchange their

notes for mutual accommodation, and both

or either are sold at a higher than the legal

rate, they are usurious ; Blodgett v. Wad-
hams, Labor's Supp. (N. Y.) 65.

The common practice of reserving the in-

terest on negotiable paper at the time of

making the loan is very ancient, and is sanc-

tioned by law ; Sewell, Banking. An agree-

ment to pay annually in advance is not usuri-

ous ; Rose v. Munford, 36 Neb. 148, 54 N. W.
129; Maxwell v. Wlllett, 49 111. App. 564.

The offence of taking usury Is not condon-

ed by the absence of intent to violate the

statute; Fiedler v. Darrin, 50 N. Y. 437 ; but

see Fay v. Lovejoy, 20 Wis. 407.

The one who has contracted to pay usury

may set up the defence ; Studabaker v. Mar-
quardt, 55 Ind. 341 ; Prltchett v. Mitchell, 17

Kan. 355, 22 Am. Rep. 287 ; and so may his

privies ; Merchants Exch. N. Bk. v. Ware-
house Go., 49 N. Y. 636; Lehman, Durr &
•Co. V. Marshall, 47 Ala. 362; and- his legal

representatives; Moses v. Loan Ass'n, 100

Ala. 465, 14 South. 412 ; and his surety

;

Stockton V. Coleman, 39 Ind. 106 (but see La-

moille County Bank v. Bingham, 50 Vt. 105,

28 Am. Rep. 490 ; Freese v. Brownell, 35 N.

J. L. 285) ; or a guarantor ; Huntress v. Pat-

ten, 20 Me. 28 ; but one who buys an equity

of redemption cannot set up the defence

against the mortgage ; Conover v. Hobart, 24

N. J. Eqi 120; nor can a second mortgagee set-

up usury as a defence to a prior mortgage;

Pritchett v. Mitchell, 17 Kan. 355, 22 Am.
Rep. 287 (but see Cole v. Bausemer, 26 Ind.

94; Carow v. Kelly, 59 Barb. [N. Y.] 239).



USURY 3383 USURY

It has been held that the maker of a note
may be estopped to set up the defence of

usury ; Hungerford B. & C. Co. v. Brigham,
47 Misc. 240, 95 N. Y. Supp. 867. It is said
that the defence of usury is personal to the
borrower; Thomas v. Security Co., 156 Ky.
260, 160 S. W. 1037.

The defence of usury must be supported by
clear proof; Prank v. Morris, 57 HI. 138, 11

Am. Rep. 4; Grant v. Merrill, 36 Wis. 390;
White V. Benjamin, 138 N. Y. 623, 33 N. E.

1037; which may be extrinsic to the con-

tract ; Scott V. Lloyd, 9 Pet. (U. S.) 418, 9 L.

Ed. 178 ; an express agreement for usury
need not be proved ; Train v. Collins, 2 Pick.

(Mass.) 145. Where a state law makes usury
a crime, the burden is strongly on one who
would avoid a debt on that ground; Hough-
ton V. Burden, 228 U. S. 161, 33 Sup. Ct. 491,

57 L. Ed. 7S0.

Usurious interest does not render a mort-

gage void ; Holliday v. Banking Co., 92 Ga.

675, 19 S. B. 28; where a loan is originally

usurious, the defence of usury applies to all

renewals; and when action is brought on
any renewal note, no matter how remote, all

payments of interest on such usurious loan

may be applied on the principal; Exeter N.

Bk. V. Orchard, 39 Neb. 485, 58 N. W. 144;

Lukens v. Hazlett, 37 Minn. 441, 35 N. W.
265; and a second note renewing a former

one, but incluuing an additional sum, is usu-

rious ; Webb v. Bishop, 101 N. C. 99, 7 S. E.

698.

National banks may charge interest at the

rate allowed by the laws of the state where
the bank is located, and no more, except

that where, by the laws of any state, a dif-

ferent rate is limited for banks of issue

organized under state laws, they may charge

such rate. When no rat'e is fixed by the laws

of the state, the bank may charge a rate not

exceeding seven per centum, and such inter-

est may be taken in ad^ance. And the pur-

chase, discount, or sale of a iona fide bill of

exchange, payable at another place than the

place of such purchase, at not more than ihe

current rate of exchange for sight drafts,

in addition to the interest, shall not be con-

sidered as usurious; R. S. § 5197. The
charging a rate of interest greater than is

allowed when knowingly done shall be deem-

ed a forfeiLure of the entire interest. In

case the greater rate of interest has been

paid, the person by whom it has been paid,

or his legal representatives, may recover

back, in an action in the nature of an action

of debt, twice the amount of the interest

thus paid, provided such action is commenced
within two years from the time the usurious

action occurred ; R. S. § 5198. It is now con-

clusively settled that the penalty declared

in R. S. § 5198 is superior to and exclusive

of any state penalty ; Schuyler Nat. Bank v.

Gadsden, 191 U. S. 451, 24 Sup. Ct. 129, 48

L. Ed. 258; Brown v. Bank, 72 Pa. 209;

Wiley T. Starbuck, 44 Ind. 298.

A national bank is not justified in charging

a usurious rate of interest because the stat-

utes of the state permit usurious interest to

be. taken only by certain specified banks ; 11

Bank. Mag. 787. National banks are pro-

hibited from making usurious contracts.

When sued on such a contract, the debtor

may plead the usury. There is n.o statute of

limitations as to this defence; but it runs

against the debtor, when suing, from the time

of payment. If the bank deducts usurious

interest in advance, the debtor may plead

usury, but may not fecover double the

amount paid ; there is no locug poenitentiw,

except when the bank, having charged usury,

refuses to accept it; McCarthy v. Bank, 223

U. S. 493, 32 Sup. Ct. 240, 56 L. Ed. 523.

See Intebest; 9 L. R. A. 292.

UTAH. One of the states of the United
States ; it was admitted to the Union July 4,

1896, under the act of January 16, 1894. The
constitution was adopted Nov. 5, 1895 ; it

was amended in 1900 (initiative and refer-

endum), and again in 1906 and 1908.

UTERINE (Lat. uterus). Born of the
same mother.

UTFANGENETHEF, UTFANGTHEF. The
right of a lord to punish a thief dwelling

out of his liberty, and committing theft with-

out the same, if taken within the jurisdiction

of the manor. Cowell.

The right of the lord of a manor to hang a
thief caught with the stolen goods, whether
or not the capture was made on the manor.
1 Holdsw. Hist. E. L. 11.

See INFANGBNETHEF.

UTI POSSIDETIS (Lat. as you possess). A
phrase used to signify that the parties to a
treaty are to retain possession of what they
have acquired by force during the war.
Boyd's Wheat. Int. Law § 545.

A treaty which terminates a war may
adopt this principle or that of the status
quo ante helium (g. v.), or a combination of
the two. In default of any treaty stipula-

tion, the former doctrine prevails. See
Tbeatt of Peace.

An interdict in the Roman law. See Hun-
ter, Rom. L. 367.

UTLAGATUM. See Otjtlaw.

UTTER. In Criminal Law. To offer; to

publish.

To utter and publish a counterfeit note is

to assert and declare, directly or Indirectly,

by words or actions, that the note offered

is good. It is not necessary that it should
be passed in order to complete the offence

of uttering; Com. v. Searle, 2 Binn. (Pa.)

338, 4 Am. Dec. 446 ; CI. Cr. L. 301.

It seems that reading out a document, al-

though the party refuses to show it, is a
sufficient uttering; Jebb, Cr. Cas. 282. The
merely showing a false instrument with In-

tent to gain a credit, when there was no In-

tention or attempt made to pass it, it seems.
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would not amount to an uttering ; , Russ. &
R. 200. Using a forged instrument in some
way, in order to get money or credit upon it,

or iy means of it, is sufficient to constitute

an uttering ; 2 Den. Cr. Cas. 475.

The word uttering, used of notes, does not
necessarily import that they are transferred

as genuine; it includes any delivery of a

note for value (as by a sale of the notes as

spurious) with the intent that they should be

passed upon the public as genuine; X Abb. U.

S. 135.

The offence is complete when a forged in-

strument is offered ; It need.not be accepted

;

2 Bish. Cr. I* § 605. Recording a forged deed
is uttering it; Perkins v. People, 27 Mich.
386; so is bringing suit on a forged paper;
Chahoon v. Com., 20 Gratt. (Va.) 733. The
legal meaning of the word utter Is in sub-
stance to'offer; Bish. Cr. L. § 607.

UTTER BARRISTER. See Babbistbb.

UXOR (liat). In Civil Law. A woman
lawfully married.

U X R C I D E. The Idlling of a wife by her
husband; one who murders his wife. It is

not a technical term of the law. Blacii, L.
Diet
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V
VACANCY. A place which Is empty. The

term Is principally applied to cases where
the oflace is not filled. As applied to an of-

fice, it has no technical meaning; People v.

Edwards, 93 Cal. 153, 28 Pac. 831 ; State v.

Bemenderfer, 96 Ind. 374.

By the constitution of the United States,

the president has the power to fill vacan-
cies that may happen during the recess of
the senate. See Tenuee of Office; Offi-
CEE ; Resignation.

VACANT. Public lands are vacant and
open to settlement, and therefore not subject

to selection in Ueu of relinquished forest re-

serve lands, only when they are unoccupied
by others, are free from other claim of rec-

ord, and are non-mineral in character ; Cos-

mos Exploration Co. v. Oil Co., 112 Fed. 4, 50

,0. C. A. 79, 61 L. K. A. 230. land was held

not vacant and open to settlement and sub-

ject to selection where, at the time of the ap-

plication, it was in the actual occupancy of

others engaged in exploring it for oil ; id.

See Officer.

VACANT POSSESSION. A term applied

to an estate which has been abandoned by
the tenant: the abandonment must be com-
plete in order to make the possession vacant,

and, therefore, if the tenant have goods on
the premises it will not be so considered. 2

Chitty, Bail. 177; 2 Stra. 1064.

A dwelling-house furnished throughout,

from which the owner has removed for a
season, intending to return and resume pos-

session, was held not vacant, within the

jneaning of a policy of insurance; Herrman
V. Ins. Co., 81 N. Y. 184, 37 Am. Kep. 488.

See Insurance.

VACANT SUCCESSION. An inheritance

for which the heirs are unknown.

VACANTIA BONA, in Civil Law. Goods
without an owner. Such goods escheat.

VACATE. To annul; to render an act

void: as, to vacate an entry which has been

made on a record when the court has been

imposed upon by fraud or taken by surprise.

A street is vacated when its character as

such is destroyed, and it is thereafter held in

private ownership the same as the adjacent

lots to which it has accreted; Atchison, T. &
S. F. R Co. V. Shawnee, 183 Fed. 85, 105 C.

C. A. 377.

VACATION. That period of time between
the end of one term and beginning of another.

During vacation, rules and orders are made
in such cases as are urgent, by a judge at

Ms chambers. See Teem.

VACATION BARRISTER. See Barrister.

VACCINATION. State-supported facili-

ties for vaccination began in England in 1808

with the national vaccine establishment. In
1840 vaccination fees were made payable out
of the rates. The first compulsory act was
passed in 1853, the guardians of the poor
being intnisted with the carrying out of the

law. In 1867 an act was passed rather to

remove some technical diflBculties than to

enlarge the scope of the former act ; and in

1871 an act was passed which compelled the

board of guardians to appoint vaccination of-

ficers. The guardians also appoint a pubUc
vaccinator, who must be duly qualified to

practice medicine, and whose duty it is to

vaccinate any child resident within his dis-

trict brought to him for that purpose, to ex-

amine the same a week after, to give a cer-

tificate and to certify to the vaccination offi-

cer the fact of vaccination or of insuscepti-

bility.

The parent of any child born in England
must have it vaccinated within six months,
except in the case of a parent who within
four months of birth makes and files a statu-

tory declaration that he conscientiously be-

lieves that ' vaccination would be prejudicial

to the health of his child.

Vaccination was made compulsory in Ba-
varia in 1807 ; Denmark, 1810 ; Sweden, 1814

;

Wurttemberg, Hesse and other German states,

1818; Prussia, 1835; Roumania, 1874; Hun-
gary, 1876 ; and Servia, 1881.

It is required by some acts that a child

shall be vaccinated as a condition to his be-

ing admitted to or attending public schools;

Com. V. Smith, 24 Pa. Co. Ct. R. 129; al-

though smaU-pox is not prevalent or appre-
hended in the community. Under other stat-

utes the rule is held to apply only where
there is a reasonably well-founded belief

that ^mall-pox is prevalent in the community
or is approaching thereto ; Com. v. Pear, 183
Mass. 242, 66 N. E. 719, 67 U R. A. 935 ; State
V. Hay, 126 N. C. 999, 35 S. E. 459, 49 L. R. A.

588, 78 Am. St Rep. 691. It has been held
in such a case that an nnvaccinated pupil

may be excluded from the school, even if he
is not a fit subject for vaccination ; Ham-
mond V. Hyde Park, 195 Mass. 29, 80 N. E.

650. It is provided in some acts that, before
a pupil may attend the public schools, he
must present a certificate of a reputable phy-
sician that he has been successfully vaccinat-
ed ; Com. V. Rowe, 218 Pa. 168, 67 Atl. 56 ; or
has had small-pox; Field v. Robinson, 198
Pa. 638, 48 Atl. 873; or one excusing him
from vaccination ; State v. Board of Educa-
tion of Barbertown, 76 Ohio St 297, 81 N. E.

568, 10 Ann. Cas. 879 ; such as a certificate

that by repeated trials he has been shown
to be immune from vaccination; Anten v.

School Bd., 83 Ark. 431; 104 S. W. 130.

Statutes requiring or authorizing a school-
board to require the vaccination of pupils as
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a condition to their being admitted to or at-

tending schools have been held to be a valid
exercise of the police power ; StuU v. Reber,
215 Pa. 156, 64 Atl. 419, 7 Ann. Gas. 415 ; and
have also been held not to be in contraven-
tion of the provision of the federal constitu-

tion that no person shall be deprived of any
right without due process of law; Bissell v.

Davison, 65 Conn. 183, 32 Atl. 348, 29 L. R.
A. 251 ; or of a provision of a state constitu-

tion relating to the maintenance of public
schools wherein all children of eligible age
may receive an education ; Vlemeister v.

White, 179 N. Y. 235, 72 N. E. 97, 70 L. R. A.

796, 103 Am. St. Rep. 859, 1 Ann. Cas. 334.

An adult is not deprived of the liberty se-

cured by the 14th amendment, by the enfoi'ce-

ment against him of a compulsory vaccination
law; 'at least where he does not show, with
reasonable certainty, that he is not at the

time a fit subject of vaccination, or that vac-

cination, by reason of his then condition, will

seriously impair his health, or possibly cause

his death; Jacobson v. Massachusetts, 197 U.

S. 11, 25 Sup. Ct. 358, 49 L. Ed. 643, 3 Ann.
Cas. 765 ; this case gives much historical in-

formation, as well as a full consideration of

the various statutory provisions on the sub-

ject.

The report of the Pennsylvania State Vac-
cination Commission, Emll Rosenberger,
Chairman, is that the "protective power of

vaccination against smallpox has been con-

clusively established and that vaccination is

a relatively harmless procedure" (two mem-
bers dissenting). It refers to the vaccination

requirements of all European nations except
Austria and Russia and states that, except
In respect of the conscientious objection pro-

vision in England (supra), the rigor of the

requirements in the two last decades has In-

creased.

VAOIMONIUM. In Civil Laio. An ancient

form of suretyship. Hunter, Rom. L. 526.

VADIUM MORTUUM (Lat). A mortgage
or dead pledge; it is a security given by the

borrower of a sum of money, by which he
grants to the lender an estate in fee, on con-

dition that if the money be not repaid at the

time appointed, the estate so put in pledge

shall continue to the lender as dead or gone
from the mortgagor. 2 Bla. Com. 257. See
Gage of Land, 3 Sel. Essays, Anglo-Amer.
L.. H.

VADIUM PONERE. To take bail for the

appearance of a person in a court of justice.

Toml.

VADIUM VIVUM (Lat). A species of se-

curity by which the borrower of a sum of

money made over his estate to the lender un-

til he had received that sum out of the issues

and profits of the laud; it was so called be-

cause neither the moriey nor the lands were
lost, and were not left in dead pledge, but

this was a livinff pledge, for the profits of the

land were constantly paying ofiC the debt
Littleton § 206 ; 1 Powell, Mortg. 3.

VAGABOND. One who wanders about
idly, who has no certain dwelling. It is not
synonymous with vagrant. Johnson v. State,
28 Tex. App. 562, 13 S. W. 1005.

VAGRANCY. When not defined by a stat-

ute, it must be considered such a vagabond-
age as fairly comes within the common-law
meaning of the word. In matter of Sarah
Way, 41 Mich. 299, 1 N. W. 1021; In re
Jordan, 90 Mich. 3, 50 N. W. 1087.

VAGRANT. A person who lives idly, with-
out any settled home. A person who refuses
to work, or goes about begging. This latter

meaning is the common one in statutes pun-
ishing vagrancy. See In re Jordan, 90 Mich.
3, 50 N. W. 1087.

One who came within the statutory defini-

tion of a vagrant is such, though he had $40
on his person; Branch v. State, 165 S. W.
605.

,

See Tkamp.

VAGRANT ACT. In English Law. The
statute 5 Geo. IV, c. 83, which is an act for
the punishment of idle and disorderly per-

sons. 2 Chit Stat 145.

The act of 17 Geo. II divided vagrants into

idle and disorderly persons (those who
threatened to run away and leave their wives
and children on the parish, or refuse to work
for the usual wages, or begged from door to

door in the streets). They were committed
to the house of correction at hard labor for

not to exceed a month. Rogues and iiagor

bonds (including those who gathered alms on
pretense of fire, etc., or as collectors for pris-

ons, etc., common players, minstrels, jug-

glers, pretended gypsies, those who practice

palmistry, or tell fortunes, or bet on any un-

lawful games, or who desert their wives and
children, peddlers not duly licensed, persons

wandering about and not giving a good ac-

count of themselves, or pretending to be sol-

diers, etc.). These were publicly whipped or

sent to the house of correction at hard labor
for not exceeding six months. Inoorrigiile

rogues (including all persons apprehended as
rogues and vagabonds and escaping, etc., or

giving a false account of themselves, and
those who had been punished before as

rogues and vagabonds). They were punished .

by not to exceed two years at hard labor in

the House of Correction and to be whipped
duririg confinement If a male and above 12
years, he might be put into the army or

navy, and if he escaped from the house of

correction, he might be transported.

Other statutes were passed as late as 32

Geo. Ill bearing on this subject. A full ac-

count of this will be found in Jacob's Law
Diet s. V. Vagrant.

VAGUENESS. Uncertainty.

Certainty is required in contracts, wills,

pleadings, judgments, and, indeed, in all the
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acts on which courts have to give a judg-
ment, and if they be vague so as not to be
understood, they are, in general, invalid; 5
B. & C. 583. A charge of frequent intemper-
ance and habitual indolence is vague and too
general; State v. Winthrop, 2 Mart. N. S.

(La.) 530. See 36 Oh. Dlv. 848 ; Cbetaintt
;

Nonsense; Uncebtaintt.

VALESHERIA. See Enoleshibe.

VALID. Having force, of binding force:

legally sufficient or efficacious ; authorized
by law. Anderson, L. Diet.

VALIDITY. Legal sufficiency in contra-
distinction to mere regularity. An official

sale, an order, judgment, or decree may be
regular; the whole practice in reference to
its entry may be correct, but it may still be
luvalid for reasons going behind the regular-

ity- of its forms. Sharpleigh v. Surdam, 1

Flipp. 487, Fed. Gas. No. 12,711.

"The term 'validity,' as applied to treat-

ies, admits of two descriptions—necessary
and voluntary. By the former is meant that
which results from the treaties having been
made by persons authorized "by, and for pur-

poses consistent with, the constitution. By
voluntary validity is meant that validity

which a treaty, voidable by reason of viola-

tion by the other party, still continues to re-

tain by the silent acquiescence and will of
the nation. It is voluntary, because it is at
the will of the nation to let it remain or to

extinguish It. The principles which govern
and decide the necessary validity of a treaty
are of a judicial nature, while those on
which its voluntary validity depends are of

a political nature." ' 2 Paine 688, as para-
phrased in 5 Moore, Int. L. Dig. 183.

VALLEY. The common understanding of

the word valley, as applied to a mountainous
country, is as meaning lowlands in contra-

distinction to mountain slopes and ridges;

Whaley v. R. Co., 167 Fed. 664.

VALOR BENEFICIORUM (Lat). The val-

ue of every ecclesiastical benefice and prefer-

ment, according to which the first-fruits and
tenths are collected and paid. The valuation
by which the clergy are at present rated was
made 26 Hen. VIII., and is commonly called

The King's Books. 1 Sharsw. Bla. Com. *284.

VALOR MARITAGII (Lat). The amount
forfeited under the ancient tenures by a
ward to a guardian who had offered her a

marriage without disparagement, which she

refused. It was so much as a jury would
assess, or as any one would give bona fide,

for the value of the marriage. Littleton 110.

A writ which lay against the ward, on com-
ing of full age, for that he was not married
by his guardian, for the value of the mar-
riage, and this though no convenient mar-
riage had been offered. Termes de la Ley.

VALUABLE CONSIDERATION. See Con-
sideration.

VALUABLE SECURITY. Every valuable

security is a valuable thing, but many valua-

ble things are not valuable securities. The
words "other valuable things" include every-

thing of value ; State v. Thatcher, 35 N. J.

L. 452 ; as a promissory note ; State v. Tom-
lin, 29 N. J. L. 13. Ice has been held a valu-

able article; State v. Pottmeyer, 33 Ind. 402,

5 Am. Rep. 224. Valuable papers are not pa-

pers having a money value, but only such as

are kept and considered worthy of being tak-

en care of by the particular person ; Marr v.

Marr, 2 Head (Tenn.) 306. They have been

defined to be such as are regarded by a tes-

tator as worthy of preservation: in his es-

timation, of some value. The term is not

confined to deeds for lands or slaves, obliga-

tions for money or certificates of stock;

Hooper v. McQuary, 5 Coldw. (Tenn.) 129.

VALUABLE THING. A month's lodging

is a valuable thing within the meaning of a
statute providing against the obtaining of

any valuable thing by personating a United
States officer. U. S. v. Ballard, 118 Fed. 757.

VALUATION. The act of ascertaining the

worth of a thing. The estimated worth of a
thing. State v. R. Co., 7 Nev. 99. See
Value.

VALUATION LIST. In English Law. A
list of all the ratable hereditaments in a
parish.

VALUE. The utility of an object. The
worth of an object in purchasing other goods.
The first may be called value in use ; the lat-

ter, value in exchange.
When appUed without qualification to prop-

erty of any description, necessarily means
the price which it will command in the mar-
ket ; Fox V. Phelps, 17 Wend. (N. Y.) 399. In
an indictment, it has been held to be a syn-
onym of "effect" or "import." Chidester v.

State, 25 Ohio St. 438.

Value differs from price, q. v. The latter
is applied to live cattle and animals ; in a
declaration, therefore, for taking cattle, they
ought to be said to be of such a price : and
in a declaration for taking dead chattels, or
those which never had life, it ought to lay
them to be of such a value ; 2 Lilly, Abr. 629.
See Lawrence v. Boston, 119 Mass. 126.

It, is also distinguished from income when
applied to property ; Troy I. & N. Factory v.

Corning, 45 Barb. (N. Y.) 247. As used id
reference to lands taken under eminent do-
main, it is a relative term, depending on the
circumstances. Salable value, actual value,
and cash value all mean the same thing and
are designed to effect the same purpose;
Burr. Tax. 227. See Cummlngs v. Bank, 101
U. S. 162, 25 L. Ed. 903. See Intmnsic
Value. Upon the question of the value of
an article evidence of its original cost is rele-

vant; Burke v. Pierce, 83 Fed. 95, 27 G. C. A.
462.
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VALUE RECErVED. A phrase usually

employed in a bill of exchange or promissory
note, to denote that a consideration has been
given for it. These words are not necessary

;

11 A. & E. 702 ; Mehlberg v. Tisher, 24 Wis.

607 ; though it is ' otherwise in some states

if the bill or note be not negotiable ; Bristol

V. Warner, 19 Conn. 7; Hoyt v. JafCray, 29

111. 104 ; extrinsic evidence is admissible be-

,
tweeii immediate parties to prove absence,

failure, or illegality of consideration ; Green
V. Shepherd, 5 Allen (Mass.) 589 ; Aldrich v.

Stockwell, 9 Allen (Mass.) 45.

The expression value received, when put

in a bill of exchange, 'will bear two interpre-

tations ; the drawer of the bill may be pre-

sumed to acknowledge the fact that he has'

received value from the payee; 3 Maule &
S. 351 ; Benjamin v. Tillman, 2 McLean 213,

Fed. Cas. No. 1,304; or when the bill has
been made payable to the order of the draw-
er and accepted, it implies that value has
been received by the acceptor ; 5 Maule & S.

65 ; Thurman v. Van Brunt, 19 Barb. (N. Y.)

409. In a promissory note, the expression

imports value received from the payee; 5 B.

& C. 360 ; and sufficiently expresses a con-

sideration ; Moses v. Bank, 149 U. S. 298, 13

Sup. Ct. 900, 37 L. Ed. 743 ; although not nec-

essarily in money ; Osgood v. Bringolf, 32
la. 265.

The words are not required by the Uni-
form Negotiable Instruments Act.

See Biix of Exchange.

VALUED POLICY. See Policy.

VARA. A measure used in Mexican land

grants equal to 32.9927 Inches. Ainsa v. U.

S., 161 U. S. 219, 16 Sup. Ct. 544, 40 L. Ed.
673.

VARIANCE. A disagreement or difference

between two parts of the same legal proceed-

ing which ought to agree together. Varianc-

es are between the writ and the declaration,

and betvi'-een the declaration, or bill in equity,

and the evidence.

Variance in matter of substance is fatal to

the action ; Stephenson v. Mansony, 4 Ala.

3J9; Lawrence v. Knies, 10 Johns. (N. T.)

141; and is ground for demurrer or arrest of

judgment; Wilbur v; Brown, 3 Den. (N. T.)

356; Christian Bank v. Greenfield, 7 T. B.

Monr. (Ky.) 290; but if in matter of form
merely, must be pleaded in abatement;
Humphreys v. Collier, Breese (111.) 298 ; How
V. McKinney, 1 McLean 319, Fed. Cas. No.

6,749 ; or special demurrer ; Sargent v.

Hayne, 2 Hill (S. C.) 585 ; and a variance be-

tween the allegations and evidence upon
some material points only is as. fatal as if

upon all ; 7 Taunt. 385; but, if it be merely

formal or immaterial matter, will be disre-

garded ; Ferguson v. Harwood, 7 Cra. (U. S.)

108, 3 L. Eid. 386. The court may allow a

technical variance between the pleadings and
proofs to be cured by an amendment not in-

troducing any other cause of action or affect-

ing the merits of the case between the par-
ties; Gormley v. Bunyan, 138 U. S. 623, 11
Sup. Ct. 453, 34 L. Ed. 1086. SUght variance
from the terms of a written instrument
which is professedly set out in the words
themselves is fatal ; Hampst. 294.

It is toQ late after plea to take advantage
of a variance between the description in the
writ and the declaration of property replev-

ied; Seeder v. Moore, 95 Mich. 594, 55 N.
W. 436.

Where, in an action on a contract, the
pleader did not set out the exact words
of the contract, and a different contract ex-

pressed in different words was proved, there
is no real variance, as the difference be-

tween the declaration and the proofs must
be real and tangible to constitute a vari-

ance ; Beckwith v. Thompson, 63 Fed. 232, 11

C. G. A. 149, 25 U. S. App. 58. Where the
plaintiff declared that his cattle died of "Tex-
as cattle fever," and that it was contagious,
and the court found that the cattle died

of "Texas fever," and it was infectious,

held that the^ variance was immaterial;
Grayson V. Lynch, 163 U. S. 468, 16 Sup. Ct.

1064, 41 L. Ed. 280. So where in an indict-

ment the name of the "National State Bank,"
"carrying on a national banking business at

the city of Exeter," was used instead of "The
National Granite State Bank of Exeter;"

Putnam v. U. S., 162 U. S. 687, 16 Sup. Ct.

923, 40 L. Ed. 1118.

A variance between proof and declaration

should be called to the attention of the court

when the declaration can be amended;
George A. Fuller Co. v. McCloskey, 228 U. S.

194, 33 Sup. Ct. 471, 57 L. Ed. 795.

VASECTOMY. A comparatively simple

and painless operation, consisting of the re-

moval of a small part of each vas deferens

through which the semen flows from the tes-

ticles to the seminal vesicles, or a tying off

or ligaturing of the same. It effectively steri-

lizes the male, but does not impair his health

or take away his sexual instincts.

Several states have passed statutes provid-

ing for compulsory asexualization of inmates

of insane asylums and prisons, by which the

advisability of the operation is commonly
referred to a board composed of the chief

physician of such institution, one or more
surgeons specially appointed, and such other

health officers as seem necessary, and the

opinion of a majority of the board is suffi-

cient for a decision. It is apparently an ex-

ercise of the police power, for the protection

of society by preventing further procreation

of undesirable citizens, or for partial protec-

tion of women in cases of escape.

Indiana provides for sterilizing confirmed

criminals, idiots, rapists and imbeciles; Laws
1907, c. 215. Connecticut provides in ex-

plicit terms for both vasectomy and oopho-

rectomy, where it is probable that the chil-
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dren of inmates would inherit a tendency to

crime, insanity, feeble-mindedness, idiocy or
imbecility; Acts 1909, c. 209; the attorney-
general has declared it not to be unconstitu-
tional. California regards the beneficial ef-

fect of the operation on the subject himself,
and further provides that it shall not be
performed on a criminal unless he has been
committed twice for some sexual offense, or
at least three times for any other crime,
and gives evidence of being a moral and sex-

ual pervert; life convicts are included in the
last provision; Stat. 1909, e. 720. Iowa sub-
stantially follows California, with the addi-

tion of drunkards, persons addicted to drugs,
epileptics and syphilitics, and makes it a
punishment for prostitution and detaining fe-

males for prostitution; Laws 1911, c. 129.

Washington prescribes it as a punishment
for rape, statutory rape, and habitual crim-
inality, to be imposed by the court in its

discretion, with other punishment; Rem. &
Bal. Code § 2287.

Michigan has passed an act applicable to

mentally defective or insane persons.

It is held not to be a cruel punishment;
State V. Fellen, 70 Wash., 65, 126 Pac. 75,

41 h. R. A. (N. S.) 418, Ann. Cas. 1914B, 512.

See 27 Med. Leg. Joum. 134.

A statute to prevent procreation by a sur-

gical operation, in order to be vaUd, must
not deny the equal protection of the law;
Smith V. Bd. of Examiners (N. J.) 88 Atl.

963, declaring invalid an act for sterilizing

Idiots, imbeciles, epileptics, rapists, certain

criminals and other defectives, as based up-
on a classification which bears no reasonable

relation to the object sought.

The Iowa act has been declared void in

the federal district court (not yet reported),

and an injunction was granted to an inmate
of the penitentiary.

It is interesting to notice that, in Roman
law, castrating any person, slave or free,

even with his consent, was punishable ; Hun-
ter, Rom. Law 1069.

VASSAL. In Feudal Law. The name giv-

en to the holder of a fief bound to perform
feudal service: this word was then always
correlative to that of lord, entitled to such
service.

The vassal himself might be lord of some
other vassal.

In after-times, this word was used to sig-

nify a species of slave who owed servitude

and was in a state of dependency on a su-

perior lord. 2 Bla.iCom. 53.

Vassal States are states which are sup-

posed to possess only those rights and privi-

leges which have been expressly granted to

them, but actually they seem to be well-nigh

independent. Hershey, Int L. 106. Egypt
was such; also Crete.

VAVASOUR (diminutive from vasalus, or,

according to Bracton, from vas sortitus ad
valitudinem). One who was in dignity next

to a baron. Britton 109; Bracton, lib. 1, c. 8.

One who held of a baron. Encyc. Brit.

VECTIGALIA. In' Roman Law. Duties

which were paid to the prince for the im-

portation and exportation of certain mer-
chandise. They differed from tribute, which
was a tax paid by each individual. Code 4.

61. 5. 13.

Rent from state lands. Hunter, Rom. L.

901.

VEHICLE. The word includes every de-

scription of carriage or other artificial con-

trivance used or capable of being used as a
means of transportation on land; U. S. Rev.

Stat. § 4; a street sprinkler is a vehicle;

St. Louis v. Woodruff, 71 Mo. 92 ; but not a

street car; Monongahela Bridge Co. v. B.

Co., 114 Pa. 484, 8 Atl. 233 ; or a ferry boat

;

Duckwall V. Albany, 25 Ind. 286. See Bicy-

cle; Team.

VEIN. See Lode.

VENAL. Something that is bought. The
term is generally applied in a bad sense ; as,

a venal ofiice is an oflice which has been pur-

chased.

VENDEE. A purchaser; a buyer.

VENDITION. A sale; the act of selUng.

VENDITIONI EXPONAS (Lat). That
you expose to sale.

In Practice. The name of a writ of execu-

tion, directed to the sheriff, commanding him
to sell goods or chattels, and in some states,

lands, which he has taken in execution by
virtue of a fieri facias, and which remain
unsold.

Under this writ the sheriff is bound to sell

the property in his hands, and he cannot re-

turn a second time that he can get no buy-
ers ; Cowp. 406.

VENDITOR REGIS (Lat.). The king's

salesman, or person who exposes to sale

goods or chattels seized or distrained to an-
swer any debt due to the king. Cowell. This
ofiice was granted by Edw. I. to Philip 'de

Lordiner, but was seized into the king's

hands for abuse thereof. 2 Edw. II.

VENDOR. A seller; one who disposes of
a thing in consideration of money.

VENDOR'S LIEN. An equitable lien al-

lowed the vendor of land sold for the unpaid
purchase-money. 3 Pom. Eq. Jur. § 1260.

See Lien.

,
VENIRE FACIAS (Lat). That you cause

to come. According to the English law, the
proper process to be issued on an indictment
for any petit misdemeanor, on a penal stat-

ute, is a writ called venire facias.

It is in the nature of a summons to cause
the party to appear; 4 Bla. Com. 18, 351.

See Thomp. & M. Juries 62.

VENIRE FACIAS DE NOVO (Lat). The
name of a new writ of venire facias; this is
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awarded when, by reason of some irregulari-

ty or defect in the proceeding on the first

venire, or the trial, the proper effect of the

venire has been frustrated, or the verdict

become void in law; as, for example, when
the jury has been improperly chosen, or an
uncertain, ambiguous, or defective verdict

has been rendered. Steph. PI. 120; or when
a judgment is reversed on a writ of error.

A motion for a venire facias de novo is

properly denied, where there • is no defect,

ambiguity, or uncertainty in the verdict;

Knight V. Knight, 6 Ind. App. 268, 33 N. B.

456. Upon reversal of a judgment, the award-

ing the writ is controlled by the character of

the case and the sound discretion of the ap-

pellate court; Fries v. E..Co., 98 Pa. 142.

But federal courts, in reversing a judg-

ment for plaintiff at law, cannot direct a
judgment for defendant, but must order a
venire faoias de novo; Slocum v. Ins. Go.,

228 U. S. 364, 33 Sup. Ct. 523, 57 L. Ed. 879.

As to a distinction between venire facias de

novo and venire de novo, see 1 Wils. 48. See

also 47 Am. L. Rev. 377.

VENIRE FACIAS JURATORES (Lat).

(Frequently called venire simply.)

The name of a writ directed to the sheriff,

commanding him to cause to come from the

body of the county, before the court from
which it issued, on some day certain and
therein specified, a certain number of quali-

fied citizens who are to act as jurors in the

said court. Steph. PI. 104. See Cridland v.

Floyd, 6 S. & R. (Pa.) 414; 8 Chitty, Pr. 797;

JUKY.

VENTE (Fr.). A sale.

Yente a r^m6r6. A sale made, reserving a
right in the seller to repurchase the property

sold by returning the price paid for it.

The term is used in Canada and Louisiana.

The time during which a repurchase may be

made cannot exceed ten years, and, if by tlie

agreement it so exceed, it shall be reduced

to ten years.

'Vente aleatoire. A sale subject to an un-

certain event.

Yente aux encJidres. An auctioii.

VENTER, VENTRE (Lat. the belly). The
wife ; for example, a man has three children

by the first and one by the second venter. A
child is said to be en ventre sa mere before

it is born ; while it is a foetus. See Unboen
Child.

VENTRE INSPICIENDO. See De Ven-
tre iNSPioiBNDo; Jury of Women ; Physi-
CAi, Examination.

VENUE (L. Lat. visnetum, neighborhood.

The word was formerly spelled visne. Co.

Litt. 125 0).

The county in which the facts are alleged

to have occurred, and from which the jury

are to come to try the issue. Gould, PI. c.

8, § 102; McKenna v.Fisk, 1 Howj (U. S.)

241, 11 L. Ed. 117, Some certain place must

be alleged as the place of occurrence for

each traversable fact; Com. Dig. Pleader

(C. 20). Generally, in modern pleading, in

civil practice, no specjal allegation is needed
in the body of the declaration, the venue in

the margin being understood to be the place

of occurrence till the contrary Is shown;
Cocke V. Kendall, Hempst. 236, Fed. Cas. No.

2,929 6.

In local actions the true venue must be

laid; that is, the action must be brought in

the county where the cause of action arose,

where the property is situated, in actions af-

fecting real property; Deacon v. Shreve, 23

N. J. L. 204. Thus, where an action is

brought on a lease at common law, founded
on privity of contract, as debt or covenant

by lessor or lessee ; 1 Saund. 241 & ; Henwood
V. Cheeseman, 8 S. & R. (Pa.) 500; venue is

transitory, but when founded in privity of

estate, as in case of assignment, the venue

is local; 1 Saund. 257. By various early

statutes, however, actions on leases have be-

come generally transitory. In such action,

some particular place, as, a town, village, or

parish, must formerly have been designated;

Co. Litt. 125. But it is said to be no longer

necessary except in replevin; 2 East 503; 1

Chitty, PI. 251. As to where the venue is to

be laid in ease of a change of county lines,

see Murpliy v. Winter Co., 18 Ga. 690 ; People

V. Stokes, 102 Cal. 501, 36 Pac. 834.

In transitory actions the venue may be laid

in any county the plaintiff chooses; that is,

he may bring suit wherever he may find the

defendant, and lay his cause of action to have
arisen there, even though the cause of action

arose in a foreign jurisdiction; Steph. PI.

306; Murphy v. Winter, 18 Ga. 690; McKen-

na V. Flsk, 1 How. (U. S.) 241, 11 L. Ed. 117.

In case the cause was to be tried in a diffesr-

ent county from that in which the matter ac-

tually arose, the venue was anciently laid by

giving the place of occurrence, with a sci-

licet giving the place of trial; McKenna v.

Fisk, 1 How. (U. S.) 241, 11 L. Ed. 117; Duyck-
inck V. Ins. Co., 23 N. J. L. 279. In some
cases, however, by statutes, the venue in trans-

itory actions must be laid in the county where
the matter occurred or where certain parties

reside; 3 Bla. Com. 294.

An action against a municipal corporation

must be brought in the county where it is

situated; Jones v. Statesville, 97 N. G. 86, 2

S. E. 346; even though it is brought on a

trespass committed in another county; Heck-

scher v. Philadelphia, 20 Wkly. Notes Cas.

(Pa.) 52. In Phillips v. Baltimore, 110 Md.

431, 72 Atl. 902, 25 L. R. A. (N. S.) 711, it was

held that transitory actions for personal in-

juries must be brought in the courts of the

municipality; but if the action be for tres-

pass to real property, it must be brought in

the county where the trespass occurred; Bal-

timore V. Turnpike Co., 104 Md, 35, 65 Atl.

35, 10 Ann. Cas. 35.
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A township cannot be sued In another coun-
ty than the one of which it forms a part;
Pack V. Greenbush Tp., 62 Mich. 122, 28 N.
W. 746; but It has been held that where the
action is against a town for an Injury caused
by a defective road, it can be brought in the
county of either party; Hunt v. Pownal, 9
Vt. 411.

In criminal proceedings the venue must be
laid in the county where the occurrence actu-
ally took place; 4 C. & P. 363; and the act
must be-proved to have occurred in that juris-

diction; Heikes v. Com., 26 Pa. 513; Searcy
V. State, 4 Tex. 450; People v. Lafuente, 6
Cal. 202. Where the ofEence is committed by
letter, the sender may be tried at the place
where the letter is received by the person to
whom it is addressed ; In re Palliser, 136 U.
S. 256, 10 Sup. Ct 1034, 34 L. Ed. 514. See
In re Cook, 49 Fed. 843. An indictment for
murder charging that an offence was commit-
ted on board of an American vessel on the
high seas within the jurisdiction of the court
and within the admiralty jurisdiction of the
United States, sufficiently avers the locality

of the offence; St. Clair v. U. S., 154 U. S.

134, 14 Sup. Ct. 1002, 38 L. Ed. 936. One who
obtains goods from a salesman under false
pretences may be tried In the county from
which the goods were shipped; Com. v. Kar-
powski, 167 Pa. 225, 31 Atl. 572.

An offence committed at any Inappreciable
distance from a county line may be tried in

either county; Buckrice v. People, 110 111.

29; Bayliss v. People, 46 Mich. 221, 9 N. W.
257; so of a distance of 500 yards; People v.

Davis, 36 N. T. 77; and (by statute) of a dis-

tance of 100 rods; Bayliss v. People, 46 Mich.
221, 9 N. W. 257. Statutory provisions are
usually made. Where the blow was struck

in one county and the person dies In another
county, the trial must be in the former; State

V. Blunt, 110 Mo. 322, 19 N. W. 650; Riley v.

State, 9 Hymph. (Tenn.) 646; Moran v. Terri-

tory, 14 Okl. 544, 78 Pac. Ill; contra, Nash v.

State, 2 G. Greene (la.) 286; Com. v. Jones,

118 Ky. 889, 82 S. W. 643, 4 Ann. Cas. 1192
(where the accused was in the latter county).

It is held that the trial may in such case be
in either; State v. Jones, 38 La. Ann. 792.

One stealing a horse may be tried in the

county into which he takes it; Hex v. Peas,

1 Root (Conn.) 69; Whizenant v. State, 71
Ala. 383; so of a steer; State v. WUlIams,
147 Mo. 14, 47 S. W. 891; Hurlburt v. State,

52 Neb. 428, 72 N. W. 471; Rose v.. State

(Tex.) 65 S. W. 911. That he can be tried In

either county, see Green v. State, 114 Ga. 918,

41 S. E. 55.

Where a murder is planned and prepara-

tions are made, including control of the vic-

tim, but the actual killing takes place in an-

other county, the courts of either county

have jurisdiction; People v. Thorn, 12 N. Y.

Cr, R. 236, 47 N. T. Supp. 46. Where one in

California prepared there a poisonous article

and sent it to another in Delaware, who was

killed by it, this was an offence committed In

California; People v. Botkin, 132 Cal. 231,

64 Pac. 286, 84 Am. St Rep. 39.

The sixth amendment to the federal consti-

tution provides for the right of trial of a
criminal offence in a district where it is com-
mitted; there is no constitutional provision

for a trial in the place of residence of the ac-

cused; Haas V. Henkel, 216 U. S. 462, 30 Sup.

Ct. 249, 54 L.'Ed. 569, 17 Ann. Cas. 1112.

The trial of any crime committed on the

high seas, or elsewhere out of the jurisdiction

of any state or district, shall be in the dis-

trict where the offender is found or into which
he is just brought; U. S. R. S. § 730 (now Jud.

Code § 41). I

Where a continuing crime runs through
several jurisdictions, the offence is committed
In each; Armour Packing Co. v. U. S., 153

Fed. 1, 82 C. C. A. 135, 14 L. R. A. (N. S.) 400.

Where the place of the act and of an un-

lawful combination under the U. S. R. S. §

5440 were in different federal districts, the

provisions of section 731 (now Jud. Code §

42) apply and create a jurisdiction in either

district; Hyde v. U. S., 225 U. S. 347, 32
Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A,
614.

The offense of importing an alien woman
for prostitution is complete the moment she
Is landed In the United States and is triable

at the place where she is landed; Ex parte
Lair, 177 Fed. 789.

The federal court at the place where the
agreement was made for compensation to

perform services forbidden by U. S. R. S.

§ 1782, has jurisdiction to try the offense,

even if the agreement was negotiated or
tentatively accepted at another place, and
although the defendant may not, at that time,

have been at that place; Burton v. U. S.,

202 U. S. 345, 26 Sup. Ct. 688, 50 L. Ed.
1057, 6 Ann. Cas. 392.

Statement of venue in the margin and
reference thereto in the body of an Indict-

ment is a sufficient statement of venue;
State v. Conley, 39 Me. 78; McDonald v.

State, 8 Mo. 283 ; and the venue need not
be stated in the margin If It appears from
the Indictment ; Com. v. Quin, 5 Gray (Mass.)

478 ; State v. Powers, 25 Conn. 48.

A state statute providing for a change of
venue upon the application of the state does
not violate the right of trial by jury af
common law ; Barry v. Traux, 13 N. D. 131,

99 N. W. 769, 65 L. R. A. 762, 112 Am. St.

Rep. 662, 3 Ann. Cas. 191; People v. Fuhr-
mann, 103 Mich. 593, 61 N. W. 865; State
V. Miller, 15 Minn. 344 (Gil. 277); Com. v.

Davidson, 91 Ky. 162, 15 S. W. 53; People
V. Harris, 4 Denio (N. Y.) 150 ; Price v.

State, 8 Gill (Md.) 295; and this view seems
to have the weight of authority, although
other cases hold that the constitutional right
include? that of having a jury of the county
in which the offence was committed; Peo-
ple v. PoweU, 87 Cal. 348, 25 Pac. 481, U L.
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R. A. 75; Kirk v. State, 1 Cold. (Tenn.) 344;
although this right was held to be one
which the accused could waive as well as
insist upon ; State v. Potter, 16 Kan. 80.

Want of any venue is a cause for demur-
rer ; Briggs v. Bank, 5 Mass. 94 ; or abate-

ment; Archb. Civ. PI. 78; or arrest of

judgment; Searcy v. State, 4 Tex. 450. So
defendant may plead or demur to a wrong
venue ; Blake v. Freeman, is Me. 130.

Change of venue may be made by the court

to prevent, and not to cause, a defeat of jus-

tice ; 3 Bla. Com. 294 ; Hungerford v. Cush-
ing, 2 Wis. 397 ; Curran v. Beach, 20 111. 259

;

both in civil ; Witter v. Taylor,, 7 Ind. 110

;

Weeks v. State, 31 Miss. 490; and criminal

cases ; Ex parte Banks, 28 Ala. 28 ; State

V. Windsor, 5 Har. CDel.) 512; and such

change is a matter of right on compliance
with the requirements of the law ; Baldwin
V. Marygold, 2 Wis. 419 ; Brennan v. People,

15 111. 511; Freleigh v. State, 8 Mo. 606.

That such change is a matter of discretion

with the court below, see Weeks v. State,

31 Miss. 490 ; Vaughn v. Hixon, 50 Kan. 773,

32 Pac. 358 ; Thorp v. Bradley, 75 la. 50,

39 N. W. 177; King v. State, 91 Tenn. 617,

20 S. W. 169; Kennon v. Gilmer, 131 U. S.

22, 9 Sup. Ct. 696, 33 L. Ed. 110.

See JuEiSDicTioN ; Visne ; Teansitoey Ac-
tions.

VERAY. An ancient manner of spelling

vrai, true. In the English law there are
three kinds of tenants: veray, or true ten-

ant, who is one who holds in fee-simple;

tenant by the manner (see Tenant); and
veray tenant iy the manner, who is the same
as tenant by the manner, with this difEerence

only, that the fee-simple, instead of remain-

ing in the lord, is given by him or by the

law to another. Hamm. N. P. 394.

VERBAL. Parol; by word of mouth: as

verbal agreement; verbal evidence. Some-
times incorrectly used for oral.

VERBAL NOTE. In diplomatic language,

a memorandum or note, not signed, sent when
an affair has continued a long time, without
any reply, in order to avoid the appearance

of an urgency which perhaps the afCalr does

not require, and, on the other hand, not to af-

ford any ground for supposing that it is for-

gotten, or that there is no intention of pros-

ecuting it any further, is called a verbal note.

VERBAL PROCESS. In Louisiana. A
vrritten account of any proceeding or opera-

tion required by law, signed by the person

conunissioned to perform the duty, and at-

tested by the signature of witnesses. See

Peooes Vbebal.

VERDERER (fr. Ftench verdeur, fr. vert

or verd, green ; Law L. vwidarms). An of-

ficer in the king's forest, whose office is proj)-

erly to look after the vert, for food and shel-

ter for the deer. He is also sworn to keep

the assizes of the forest, and receive and en-

rol the attachments and presentments of tres-

passes within the forest, and certify them to

the swanimote or justice-seat ; Cowell ; Man-
wood, For. Law 332.

VERDICT. The decision made by a jury
and reported to the court on the matters law-

fully submitted to them in tie course of a
trial of a cause.

A general verdict is one by which the jury
pronounce at the same time on the facts and
the law, either in favor of the plaintifC or

defendant. Co. Litt. 228; 4 Bla. Com. 461.

A general verdict is a finding by the jury
in the terms of the issue referred to them.
Settle V. Alison, 8 Ga. 208, 52 Am. Dec. 393

;

Tidd, Pr. 798.

A general verdict must be regarded as
affirming the truth of every fact necessary

to support the general conclusion arrived

at, and every reasonable presumption arises

in its favor, while nothing will be presumed
in aid of the special Undings as against the
general verdict; Chicago & E. I. K. Co. v.

Hedges, 118 Ind. 5, 20 N. E. 530. If there is

any reasonable hypothesis whereby a general

verdict and the special finding can be recon-

ciled, judgment must follow the general ver-

dict ; Grand Rapids & I. R. Co. v. Ellison, 117

Ind. 234, 20 N. B. 135 ; and a general verdict

on an indictment is sufficient If supported by
any one of the counts ; State v. Dalton, 101

N. C. 680, 8 S. B. 154; May v. State,' 85

Ala. 14, 5 South. 14; Babcock v. U. S., 34
Fed. 873.

The jury may find such a verdict when-
ever they think fit to do so.

A partial verdict in a criminal case is one
by which the jury acquit the defendant of a
part of the accusation against him, and find

him guilty of the residue.

A privy verdict is one delivered privily

to a judge out of court. A verdict of this

kind is delivered to the judge after the jury

have agreed, for the convenience 6t the jury,

who, after having given it, separate. This

verdict is of no force whatever; and this

practice, being exceedingly liable to abuse, is

seldom, if ever, allowed in the United States.

The jury, however, are allowed in some
states, in certain cases, to seal their verdict

and return it into court, as, for example,

where a verdict is agreed upon during the ad-

journment of the court for the day. When
this is done in criminal cases it is usually

the right of the defendant to have the jury

present in court when the verdict is opened

;

Doyle V. U. S., 10 Fed. 269. See Peesence ;

Sealing a Veedict.

A private verdict must afterwards be

given publicly in order to give it any effect.

A pubUo verdict is one delivered in open

court.

A special verdict is one by which the facts

are found, and the law Is submitted to the

judges. Brown v. Ralston, 4 Rand. (Va.)

504 ; BeUows v. Bank, 2 Mason, 31, Fed. Cas.
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No. 1,279. The jury may find a special ver-

dict in criminal cases, but they are not
obliged in any case to do so; Cooley, Const.

Lim. 393. The special verdict or findings of

a jury in order to sustain a judgment, must
pass upon all the material issues made in

the pleadings so as to enable the court to

say upon the pleadings and verdict, without
looking at the evidence, which party is en-

titled to judgment; Lane v. Lenfest, 40 Minn.
375, 42 N. W.. 84 ; Ward v. Cochran, 150 U.
S. 597, 14 Sup. Ct. 230, 37 L. Ed. 1195. A
special verdict need only find such facts as

are alleged in the pleadings upon one side

and denied upon the other ; Cole v. Crawford,
69 Tex. 124, 5 S. W. 646.

The jury have an option, instead of finding

the negative or affirmative of the issue, as in

a general verdict, to find all the facts of the

case as disclosed by the evidence before them,

and, after so setting them forth, to conclude

to the following effect: That they are ig-

norant, in point of law, on which side they

ought upon those facts to find the issue ; that

If upon the whole matter the court shall be
of opinion that the Issue is proved for the
plaintifC, they find for the plaintiff according-

ly, and assess the damages at such a sum,
etc. ; but if the court are of an opposite opin-

ion, they find for defendant This form of

finding is called a special verdict. In prac-

tice they have nothing to do with the formal
preparation of the special verdict. When it

is agreed that '& verdict of that kind is to be
given, the jury merely declare their opinion

as to any fact remaining in doubt, and then

the verdict is adjusted without their further

interference. It is settled under the correc-

tion of the judge, by the counsel on either

side, according to the state of the facts as
found by the jury, with respect to all par-

ticulars on which they haye delivered an
opinion, and, with respect to other particu-

lars, according to the state of facts which it

is agreed that they ought to find upon the
evidence before them. The special verdict,

when its form is thus settled, is, together
with the whole proceedings on the trial, then
entered on record ; and the question of law,
arising on the facts found, is argued before
the court in banc; 3 Bla. Com. 377.

There is another method of finding a spe-

cial verdict : this is when the jury find a ver-

dict generally for the plaintifC, but subject

nevertheless to the opinion of the judges or
the court above on a special ease, stated by
the counsel on both sides, with regard to a
matter of law ; 3 Bla. Com. 378. See Porter
V. Eummery, 10 Mass. 64.

A juror may dissent at any time from a
verdict to which he had before agreed until

the same is recorded; 15 Am. L. Rev. 423.

A mistake in the verdict may be corrected be-

fore it is recorded and the jury discharged;
State V. Shelly, 98 N. C. 673, 4 S. B. 530.

Where a jury being equally divided in

opinion come to an agreement by lot, it was
Bouv.—213

formerly held that its verdict was legitimate

;

1 Keble 811 ;
.but such verdicts are now

held to be illegal, and will be set aside. The
"quotient" verdict is so called from the fact

that the jurors, having agreed to find for the

plaintiff, further agree that their verdict

shall be In such sum as is ascertained by
each juror privately marking down the sum
of money to which he thinks the plalijtiff

entitled, the total of these sums being divided

by twelve. This method is almost universally

condemned, the ground gf the objection being

that such an agreement cuts off all delibera-

tion on the part of the jurors, and places it

In the power of one of their number by nam-
ing a sum extravagantly high or ridiculously

low to make the quotient unreasonably large

or small ; Goodman v. Cody, 1 Wash. Ty. 329,

34 Am. Rep. 808; Chicago & I. Coal R. Co. v.

McDaniel, 134 Ind. 166, 32 N. E. 728, 33 N.

E. 769 ; so of a verdict In a criminal case fix-

ing the term of ' imprisonment; Pruitt v.

State, 30 Tex. App. 156, 16 S. W. 773 ; contra,

in the case of a fine in a criminal case for

libel; Smith v. Com., 98 Ky, 437, 33 S. W.
419. But where the calculation is purely

informal, for the purpose of ascertaining the

sense of the jury, the objection is obviated,

and the verdict will stand; Cochlin v. Peo-
ple, 93 111. 410; SuUens v. R. Co., 74 la. 659,

38 N. W. 545, 7 Am. St. Rep. 501; Ponca v.

Crawford, 23 Neb. 662, 37 N. W. 609, 8 Am.
St. Rep. 144 ; Hunt v. ElUott, 77 Cal. 588, 20
Pac. 132 ; Kinsley v. Morse, 40 Kan. 588, 20
Pac. 222. A verdict obtained by taking one-

twelfth of the aggregate amount of the sev-

eral estimates of the jurors is not objection-

able when there was no antecedent agree-

ment to be bound by the result, and when
each juror deliberately accepted the amount
thus ascertained; Consolidated Ice-Mach. Co.

V. Ice Co., 57 Fed. 898; Cortelyou v. Mc-
Carthy, 37 Neb. 742, 56 N. W. 620 ; but if in

pursuance of an agreement to be bound by
the result, the verdict must be set aside;

East Tennessee & W. N. C. R. Co. v. Win-
ters, 85 Tenn. 246, 1 S. W. 790; Roy v. Goings,

112 111. 656; Congdon v. WInsor, 17 R. I. 240,

21 Atl. 540. So where two of the jurors
agree that If onie places a coin and the other
guesses heads or tails, and the guess is right,

they will agree with the majority ; Donner
V. Palmer, 23 Cal. 47 ; or where a verdict is

reached by drawing lots it will be set aside

;

Obear v. Gray, 68 Ga. 182 ; Wright v. Abbott,

160 Mass. 395, 36 N. E. 62, 39 Am. St. Rep.

499. See Jubt.

A verdict allowing a larger sum than is

claimed in the petition must be set aside;

Harwick v. Weddington, 73 la. 300, 34 N. W.
868. Where a verdict in an action for breach
of covenant is larger than the plaintiff's

claim a remittitur is properly allowed ; Tar-
bell V. Tarbell, 60 Vt. 486, 15 Atl. 104; and'
a remission of a part of the verdict, followed
by a judgment for liie remaining sum, as a
condition of the denial of a new trial, does
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not deprlvie the defendant of his constitution-

:

al right to have the question of damages
tried by a jury, or constitute a re-examina-
tion of the facts tried by the jury in violation

of the Yth amendment of the United States

constitution ; Arkansas Val. L. & C. Co. v.

Mann, 130 U. S. 69, 9 Sup. Ct. 458, 32 L. Ed.

854.

A verdict received on Sunday is valid;

Stone V. V. S., 64 Fed. 667, 12 C. C. A. 451,

29 U.< S. App. 32 ; a third successive verdict

was set aside in Brovm v. U. S., 164 U. S.

225, 17 Sup. Ct. 33, 41 L. Ed. 410.

A verdict of "no cause of action" is a ver-

dict for defendant; Felter v. Mulliner, 2

Johns. 181 ; a verdict is good if the court can

understand it; Jones v. Julian, 12 Ind. 274.

Where a verdict allows interest, but does

not coippute it, the court may compute it, if

it can be done by a mathematical calculation

;

Miller v. Steele, 153 Fed. 714, 82 C. C. A.

572; Martin v. Silliman, 53 N. T. 615. Where
a master states an account between partners,

but without adding interest, the court may
add interest from the filing of the bill;

Young V. Winkley, 191 Mass. 575, 78 N. E.

377. Where there is a verdict on a note, but

without interest, the court may add interest

in entering' judgment; Fletcher v. Nelson,

6 N. D. 94, 69 N. W. 53; otherwise where
the jury did not include Interest and interest

was not a legal incident of the debt; Akin
V. JeHerson, 65 Tex. 137; the court cannot

add it in entering judgment; Butler v.

Holmes, 29 Tex. Civ. App. 48, 68 S. W. 52.

Where, on the day after the verdict, all the

jury made atfldavit that they had intended

to add interest, the court added it in entering

judgment; Elliott v. Gilmore, 145 Fed. 964.

But where the jury were directed to find for

the debt, interest and attorney fees, and
failed to find interest, the court refused to

add the interest ; McCrary v. Gano, 115 Ga.

295, 41 S. E. 580. So in the case of an action

on a foreign judgment ; Hallum v. Dickinson,

47 Ark. 120, 14 S. W. 477.

In eminent domain proceedings, if the jury

find a lump sum, the court cannot add inter-

est, though the jury were instructed to do it

;

Butte Electric Ry. Co. v. Mathews, 34 Mont.

487, 87 Pac. 460.

See New Trial; Trial; Affoecb the As-

size ; JDHY ; Aider by Verdict.

VERGE. An uncertain quantity of land,

from fifteen to thirty acres. Toml. A space

within 12 miles around the place where the

king ^as actually residing was called the

verge. 1 Holdsw. Hist. E. L. 80.

See Court of the Marshalsea ; Virqa.

VERIFICATION. An averment by the par-

ty making a pleading that he is prepared to

establish the truth of the facts which he has

pleaded.

Whenever new matter is introduced on

either side, the plea must conclude with a

verification, in order that the other party

may have an opportunity of answering it ; 1

Saund. 103, n. 1. This applies only to pleas.

In one instance, however, new matter need
not conclude with a verification, and then the

pleader may pray judgment without it: for

example, when the matter pleaded is merely
negative; Lawes, PI. 145. The reason of it

is evident : a negative requires no proof; and
it would, therefore, be impertinent or nuga-
tory for the pleader, who pleads a negative

matter, to declare his readiness to prove it

The usual form of verification of a plea

containing matter of fact is, "And this he is

ready to verify," etc. See 3 Bla. Com. 309.

It is not error to permit a proctor to sign

and verify a libel in admiralty, where a
large number of pfersons join and they are

out of the jurisdiction, but the practice is

not to be commended ; The Oregon, 133 Fed.

609, 68 C. C. A. 603.

See Bill ; Injunction.
In Practice. The examination of the truth

of a writing ; the certificate that the writing

is true. See Authentication.

VERIFY. The swearing to an affidavit

To confirm and , substantiate by oath. It is

used of substantiating by argument De
Witt V. Swift, 3 How. Pr. (N. Y.) 284.

VERMONT. One of the United States.

At the outbreak of the Revolution the people at

Vermont Joined their brethren in the contest, though
independent of the federal government. In 1777

they declared their territory to be "a free independ-
ent jurisdiction," and adopted a constitution which
with subsequent amendments is still the' constitu-

tion of the state. Under this constitution the state

maintained its government and its independence
for fourteen years, until its admission to the Union

in 1791. The institutions of Vermont were modelled

in large part from those of Connecticut (Art. 25).

The constitution was amended in 1786, 1793, 1828,

1836, 1850, 1870, and other years to 1913.

VERSUS (Lajt.). Against; as, A B versus

C D. This is usually abbreviated v. or vs.

Vs. and versus have become ingrafted up-

on the English language; their meaning is

as well understood and their use quite as ap-

propriate as the word against could be;

Smith V. Butler, 25 N. H. 523. See Title.

VERT. Everything bearing green leaves in

a forest Manwood, For. Law 146.

VERY LORD AND VERY TENANT. They

that are immediate lord and tenant one to

another. Cowell.

VESSEL. A ship, brig, sloop, or other

craft used in navigation. 1 Boulay-Paty, tit

1, p. 100. The term is rarely applied to any

watercraft without a deck; U. S. v. Open

Boat, 5 Mas. 120, Fed. Cas. No. 15967; but

has been used to include everything capable

of being used as a means of transportation

by water; Chaffee v. Ludeling, 27 La. Ann.

607.

By U. S. R. S. § 3, "the word 'vessel' in-

cludes ev«ry description of water craft or

other artificial contrivance used, or capable

of being used, as a means of transportaOoi
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on water." See The Annie S. Cooper, 48 Fed.
703.

A floating elevator towed from place to

place, and used to transfer grain, is a vessel

;

The Hezekiah Baldwin, 8 Bened. 556, Fed.
Gas. No. 6,449. So of a scow adapted only

for use in port in carrying ballast to and
from vessels, having neither steam power nor
sails nor rudder, and moving by steam tugs

;

Endner v. Greco, 3 Fed. 411 ; so of canal boats;

id. {contra. Farmers' Delight v. Lawrence, 5

Wend. [N. T.] 564); so of a scow built for

carrying a steam shovel worked by the steam
engine of the scow ; The Pioneer, 30 Fed.

206; and a barge having no sails, masts, or

rudders and used only for the transportation

of bricks, suitable only to be towed by a tug

;

Disbrow v. Walsh Bros., 36 Fed. 607 ; so of

a floating scow fitted with steam appliances

for deepening channels ; Aitcheson v. Chain
Dredge, 40 Fed. 253 ; a steam dredge ; The
Atlantic, 53 Fed. 607 ; The International, 83
Fed. 840 ; a barge and scow ; The Starbuck,

61 Fed. 502 ; Saylor v. Taylor, 77 Fed. 476,

23 C. C. A. 348. The means of propulsion

makes no difCerence; The Devonshire, 13

Fed. 39, 8 Sawy. 209.

Vessel includes every description of water
craft or other artificial contrivance used or

capable of being used as a means of transpor-

tation on water ; U. S. v. Holmes, 104 Fed.

884 ; a barge with a pile driver thereon and
moved from place to place by tugs ; In re P.

Sanford Ross, Inc., 196 Fed. 921 ; \ structure

intended for the transportation of a perma-
nent cargo as a scow, carrying a pile driver

and engine, which has to be towed in order

to navigate ; The Kalthmoor, 186 Fed. 849

;

a derrick hoist; The Sallie, 167 Fed. 880,

and a pump-boat, which consists of a float-

ing structure equipped with engines and
pumps for pumping out coal barges, moved
by poles or ropes, or towed; Charles Barnes

Co. V. One Dredge Boat, 169 Fed. 895. ' Rafts

are Included in the general term of vessels;

The Mary, 123 Fed. 609; but, quwre, The
Annie S. Cooper, 48 Fed. 703.

Vessel is broad enough to include a vessel's

tackle, apparel, furniture, chronometer and
appurtenances; The FroUc, 148 Fed. 921.

A vessel, although wrecked and abandoned
by owners and underwriters and her register

closed, but which still retains her hull,

though damaged, and her machinery, remains

a vessel in a maritime sense, and is subject

to dry dock charges,while undergoing repairs

after she has been raised, and to a maritime

lien for such charges ; The George W. Elder,

196 Fed. 137; so of a "foreign-built" yacht

which burned and sunk and was repaired,

but remained a "foreign-built" yacht ; U. S.

V. Blair, 190 Fed. 372. A steamer which has

been taken on shore by her owners for the

purpose of being dismantled, and from which

the masts and engines had been removed, so

long as the dismantling process had not pro-

ceeded so far as to render he'r wholly inca-

pable of being navigated as a tow or other-

wise, continues to be a vessel ; The C. H.
Northam, 181 Fed. 983. That a vessel is not

enrolled or licensed does not affect the ques-

tion of jurisdiction to enforce a maritime lien

against her, nor does it make any difference

whether she is unfit for sea when a contract

is made on her behalf ; if the object and ef-

fect of It be to enable her to pursue her busi-

ness upon the sea, it is in its nature mari-

time ; The George W. Elder, 196 Fed. 138.

An open boat"is not a vessel ; U. S. v. Open
Boat, 5 Mas. 120, Fed. Cas. No. 15,967 ; nor

a raft; Moores v. Underwriters, 14 Fed. 236.

An open clinker-built gasoUne launch about

18 feet long, arriving at Seattle from a port

of British Columbia and not shown to be a
foreign vessel or to contain merchandise, is

not required to report to the customs ofBcer

of the port; V. S. v. One Gasoline Launch,

133 Fed. 42, 66 C. C. A. 148.

A vessel is built to navigate the seas and
not to stay in a port, and does not acquire a
situs in one port rather than another by
reason of frequently visiting it; Southern
Pac. Co. V. Kentucky, 222 U. S. 63, 32 Sup.

Ct. 13, 56 L. Ed. 96.

An American vessel, outside the jurisdic-

tion of a foreign power, is, for some purposes
at least, a part of the American territory

;

The Scotia, 14 Wall. (U. S.) 170, 20 L. Ed.
822.

Foreign-built vessels registered under the

act of August 24, 1912, are not permitted to

engage in coastwise trade.

Vessels navigated to a port are subject to

distinct duties and obligations, and are not
dutiable as imported merchandise ; The Con-
queror, 166 U. S. 110, 17 Sup. Ct. 510, 41 L.

Ed. 937.

Vessels must have their names marked on
them ; 2 Supp. R. S. 541.

By proclamation of November 21, 1913,

the president promulgated certain rules for

the measurement of vessels for the Panama
Canal, applying to vessels, all commercial,
army and navy, supply, and hospital ships,

and rules applicable to vessels of war.

By act of Aug. 18, 1914, the words "not
more than five years old at the time they ap-

ply for registry" were stricken from section

five of the Panama Canal Act, and the presi-

dent was authorized to suspend the provision

of law that all watch officers of all United
States vessels registered for foreign trade
shall be citizens of the United States, and
those requiring survey, inspection and meas-
urement by officers of the United States of
foreign-built vessels admitted to registry un-
der the act.

The Convention for the Safety of Life at
Sea, which was signed at London, January
20, 1914, but which the United States Senate
has not yet ratified, provides: "At no mo-
ment of its voyage may a ship have on board
a total number of persons greater than that
for whom accommodation is provided in the



VESSEL 3396 VESSEL

lifeboats and the pontoon life-rafts on
board." The number and arrangement of
the boats, and (where they are allowed) of

the pontoon rafts, depend upon the total

number of persons which the ship is intend-

ed to carry; provided the total capacity is

greater than that necessary to accommodate
all the persons on board. Each boat must
be of sufficient strength to enable it to be

safely lowered with its full complement of

persons and equipment. Suitable arrange-

ments shall be made for embarking passen-

gers in the boats. The davits shall be of

sufficient strength to lower the boats with
their full complement, the ship being assum-
ed to have a list of 15 degrees. The davits

must be fitted with a gear of sufficient power
to ensure that the boat can be turned out
against the maximum list under which the

lowering of the boats is possible.

A life jacket of an approved type, or other

appliance of equal buoyancy and capable of

being fitted on the body, shall be carried for

every person on board, and in addition a suf-

ficient number of life jackets or equivalent

appliances suitable for children.

Each boat or raft is required to have a
minimum number of certificated lifeboatmen,

by which is meant a member of the crew
who holds a certificate of efficiency issued

under the authority of the administration

concerned, in accordance with the regulations

of the Convention. Special duties for emer-

gencies shall be allotted to each member of

the crew and the muster list must show
these special duties and Indicate each man's
station and his duties.

The carriage, either as cargo or ballast, of

goods which by reason of their nature, quan-

tity, or mode of stowage, are, either singly

or collectively, likely to endanger the lives

of the passengers or the safety of the ship,

is forbidden.

Limitation of LiaMUty of Vessel Ovmers.

While the civil as well as the common law
made the owner responsible to the whole ex-

tent of damage caused by the wrongful act

or negligence of the master or crew ; Davies

175 ; 9 East 432 ; under the maritime law
oi modern Europe the owner's liability was
merely coextensive with his interest in the

vessel and its freight, and ceased by his

abandonment and surrender of these to the

parties sustaining loss.

As said by Brown, J., in The Main v. Wil-

liams, 152 D. S. 126, 14 Sup. Ct. 486, 38 L.

Ed. 381, this rule is stated in the code known
as Consolato del Mare, but there is no ref-

erence to it in the Laws of Oleron, or of Wis-

by, or of the Hanse towns, which were the

maritime codes followed in Northern Europe

(see Code). The earliest legislation in Eng-

land was in 1734.

The whole subject is now covered in Eng-

land by the Merchants Shipping Act of 1894,

which provides for limiting the liability of

the shipowners in the case of loss of life or
personal injury to an aggregate amount not
exceeding £15 for each ton of the ship's ton-

nage, and in respect to loss or damage to

vessels, goods, merchandise or other things,

to an aggregate amount not exceeding £8
for each ton of the ship's tonnage. See Mac-
lachlan, Merchant Shipping (5th Ed.) p. 129.

U. S. R. S. § 4282 (Act March 3, 1851), pro-

vides that the liability of the owner of any
vessel for embezzlement, loss or destruction,

etc., of any person or any property, etc., on
board a vessel, or for any loss or damage
by collision or for any act, matter or thing,

loss, damage or forfeiture, done, occasioned
or Incurred "without the privity or knowl-
edge of such owner or owners, shall in no
case exceed the amount of value of the inter-

est of such owner in such vessel or her
freight then pending." Section 4284 provides
for apportionment of losses between the own-
ers. The act of February 18, 1875, excepted
from section 4282 the owner of any canal-

boat, barge or lighter or vessel of any de-

scription used in rivers or inland navigatioUi

The act of June 26, 1884, provided that the

individual liability of the shipowner shall

be limited to the proportion of the debts

and liabilities that his individual share
of the vessel bears to the whole; "and the

aggregate liabilities of all the owners of

the vessel on account of the same shall not

exceed the^value of such vessel and freight

pending," provided that this provision shall

not prevent any claimant from joining all

the owners in one action, and shall not apply

to wages.
The act of June 19, 1886, extended the

provisions of the act of 1884 to all sea-going

vessels and all vessels used on lakes or rivers

and all inland navigation, including canal-

boats, barges and lighters which had been

exempted by the above act of 1875.

The act of 1884 extended the provisions

of the act of 1851 (which applied only to

cases ex delicto) to liabdlity against con-

tractual obligations incurred on account of the

ownership in the vessel ; Hughes, Adm. 308.

See The Annie Faxon, 75 Fed. 312, 21 C- G
A. 366; Gokey v. Fort, 44 Fed. 364;

These acts were held constitutional; Lord

V. S. S. Co., 102 U. S. 541, 26 L. Ed. 224;

Craig r. Ins. Co., 141 U. S. 638, 12 Sup. Ct
97, 35 L. Ed. 886.

Proceedings under TJ. S. R. S. § 4283 et

seq., are exclusive of any separate suit against

an owner on account of the ship. Every per-

son may assert his claim In those proceed-

ings ; The San Pedro, 223 U. S. 365, 32 Sup.

Ct. 275, 56 L. Ed. 473, Ann. Cas. 1913D, 1221,

where it was left undecided whether a highly

meritorious salvage service is entitled to pref-

erence.

The benefits of the acts may be claimed

by any part owner who had no "privity or

knowledge" of the fault which gave rise to

the Uability; The S. A. McCaulley, 99 Fed.
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302. This means the personal privity or
knowledge of the owners, and not the mere
privity or knowledge of their agents, except

in the case of a corporation, where the privi-

ty or knowledge of the president or other high
officer above the grade of an employee is the

privity or knowledge of the corporation, and
would defeat the right of the corporation to

the exemption ; In re Meyer, 74 Fed. 881

;

Kimball S. S. Co. v. Weisshaar, 194 U. S. 638,

24 Sup. Ct. 859, 48 L. Ed. 1162 ; Lord v. S. S.

Co., 102 U. S. 541, 26 L. Ed. 224; The Colima,

82 Fed. 665 ; In re Jeremiah Smith & Sons,

193 Fed. 395, 113 O. 0. A. 391.

The end of the voyage is the time as of

which the exemption can be claimed, the voy-

age being taken as the unit. If the voyage
is broken up by a disaster, as, for example,

when the vessel is totally lost, that is taken

as the time ; The City of Norwich, 118 U. S.

468, 6 Sup. Ct 1150, 30 L. Ed. 134. The part

owners are liable each to the extent of their

proportionate interest in the vessel, except

that a part owner personally negligent, can-

not claim the exemption at all; Whitcomb
V. Emerson, 50 Fed. 128. The value of the

vessel and pending freight is taken just aft-

er the accident, or end of the voyage, if the

voyage is not broken up by the accident;

The Scotland, 105 U. S. 24, 26 L. Ed. 1001.

The owner must also surrender damages
recovered from another vessel; O'Brien v.

Miller, 168 U. S. 287, 18 Sup. Ct 140, 42 L.

Ed. 469; as well as pending freight; The
Main v. Williams, 152 U. S. 122, 14 Sup. Ct
486, 38 L. Ed. 381; but salvage and insur-

ance need not be surrendered; The City of

Norwich, 118 U. S. 468, 6 Sup. Ct 1150, 30

L. Ed- 134; In re Meyer, 74 Fed. 881. Un-
der the express ijrovisions of the statute, all

claims filed, whether they have an admiralty

lien attached or are mere personal claims

against the owner, are paid pro rata; The
Catskill, 95 Fed. 700.

A claim -for damages, under a Delaware
statute for death caused by tort extends to

the case of a citizen of that state wrongfully

killed while on the high seas in a vessel be-

longing to a Delaware corporation by. the

negligence of another vessel belonging to a

Delaware corporation, and this can be enforc-

ed against the owner of one of the vessels in

admiralty, brought by such owner to Umit
his Uability; The Hamilton, 207 U.'S. 398,

28 Sup. Ct 133, 52 L. Ed. 264.

In a proceeding to limit liability instituted,

by the owners of a foreign vessel lost on the

high seas, the right to exemption must be

determined by the law as administered in the

courts of the United States ; La Bourgogne,
210 U. S. 95. 28 Sup. Ct 664, 52 L. Ed. 973,

where it was held that the fault of the offi-

cers and crew of that vessel resulting in the

collision and loss of that vessel was not with
the privity and knowledge of the owner, so

as to deprive the owner of the right to limit-

ed liability under the act of 1851 (distinguish-

ing The Main v. Williams, 152 U. S. 122, 14

Sup. Ct. 486, 38 L. Ed. 381). It was held that

the pending freight does not include the

freight earned on the outward trip or any
part of an annual subsidy contract from a

foreign government for carrying the mails;

also, that in determining whether claims

for wrongful death are enforceable in limit-

ed liability proceedings, though based on a
right of action given by the country to which

the vessel belongs, the question of whether

the vessel was in fault or the fund liable

must be determined by the law of the United

States.

The case of The Titanic, 233 U. S. 718, 34

Sup. Ct 754, 58 L. Ed. —, was held to fall

within the general provision that a foreign

ship may resort to the courts of the United

States for limitation of .liability ; following

The Scotland, 105 U. S. 24, 26 L. Ed. 1001.

It was also held that the owner of such for-

eign vessel can maintain such proceedings

where it appears that the law of the foreign

country to which the vessel belongs makes
provision for the vessel owner's liability up-

on terms and conditions different from those

prescribed by the statutes of this country.

This case settled only the jurisdictional ques-

tion. In the same proceedings it will be

open for claimants to prove that the fault

was committed with the privity and knowl-

edge of the owner.
In Ryan et al. v. Oceanic Steam & Naviga-

tion Co., 30 T. L. R. 302, a case brought im-

der Lord Campbell's act for loss of life on
the Titanic, a judgment based upon a ver-

dict that her loss was due to negligent nav-

igation, was sustained in the Court of Appeal
in England.

Where, in a collision, both vessels belong

to the same owner, and both are in fault,

both must be surrendered; The San Rafael,

141 Fed. 270, 72 C. C. A. 388.

The Harter Act is an act limiting the lia-

bility of owners. This, however, regulates

not so much the question of their liability in

amount as the question whether they are re-

sponsible at all or not For the text of that

act and its application, see Habter Act.

See Safety at Sea; Tonnage ; Wibeless
Telegraphy ; Yacht ; Conveyance op Ves-
sels; Ship; Paet-Ow'nees.

VEST. To give an immediate fixed right

of present or future enjoyment. An estate is

vested in possession when there exists a
right of present enjoyment ; and an estate is

vested in interest when there is a present

fixed right of future enjoyment. Feame,
Cont Rem. 2.

VESTED ESTATE. A vested estate,

whether present or future, may be absolutely

or defeasibly vested. L'Etoumeau v. Hen-
quenet, 89 Mich. 428, 50 N. W. 1077, 28 Am.
St Rep. 310.

VEST ED INTEREST. See next title.

VESTED REMAINDER. An estate by
which a present interest passes to the party,
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though to be enjoyed in futuro, and by which
the estate is Invariably fixed to remain to a
determinate person after the particular es-

tate has been spent. 2 Bouvier, Inst. n. 1831.
It imports, ex vi termini, a present title in

the remainderman; Starnes v. Hill, 112 N.
C. 1, 16 S. E. 1011, 22 L. R. A. 598. See Re-
MAINDKE ; Tudor, L. Cas. R. P. 820.

V EST E D R I G H T. It is interesting to note
that in Pearsall v. R. Co., IGl U. S. 668, 16
Sup. Ct. 705, 40 L. Ed. 838, It was said in the

opinion of the court by Brown, J. : "I have
•epitomized these cases (explaining the mean-
ing of the words 'vested rights,' when used
in the charters of railroads and other similar

corporations) not because they have any de-

cisive bearing upon the question at Issue,

but for the purpose of showing the general

trend of opinion in this court on the subject

of corporate charters and vested rights."

See Right.

VESTIGIAL WORDS. Those contained in

a statute which by reason of a succession of

statutes on the same subject-matter, amend-
ing or modifying previous provisions of the

same, are rendered useless or meaningless by
such amendments. They should not be per-

mitted to defeat the fair meaning of the stat-

ute ; Saltonstall v. Birtwell, 164 U. S. 70, 17
«up. Ct. 19, 41 L. Ed. 348.

VESTING ORDER. An order which may
be granted by the chancery division of the

high court of justice (and formerly by chan-

cery) passing the legal estate In lieu of a

conveyance.

VESTRY. The place in a church where
the priest's vestments are kept. Also an as-

sembly of the minister, church wardens, and
parishioners, held In the vestry of the church.

There was formerly no separate body known
as a vestry, except in a few parishes, espe-

cially in the city of London, where there ex-

isted by custom, a representative body called

a "Select Vestry." White, Church Law 306.

In America, from an early date, a body
elected by a church congregation to admlnls

ter the affairs of the church. They were
provided for in New York by the Duke of

York's laws of 1664 ; . and in Maryland by

an act of 1692. They can act only when as-

sembled ; People's Bank v. Roman Catholic

Church, 109 N. Y. 512, 17 N. B. 408 ; United

Brethren Church v. Vandusen, 37 Wis. 54;

they may preserve order; Beckett v. Law-
rence, 7 Abb. Prac. N. S. (N. Y.) 403.

VESTUREOFLAND. A phrase including

all things, trees excepted, which grow upon

the surface of the land and clothe it exter-

nally.

He who has the vesture of land has a
right, generally, to exclude others from en-

tering upon the superficies of the soil. Co.

Litt. 4 6; Hamm. N. P. 151. See 7 East 200.

VETERA STATUTA (Lat). The name of

Vetera statuta—anciept statutes—has been

given to the statutes commencing with Mag-
na Carta and ending with those of Edward
II. Crabb, Eng. Law 222. See Nova Sta-
tuta.

VETERINARY SURGEON. One who
treats domestic animals for injuries 6r dis-

eases. The same rules are applicable to the
case of a veterinary surgeon bringing an ac-

tion to recover for the value of his services
as are applicable to other surgeons; Boom v.

Reed, 69 Hun 428, .23 N. Y. Supp. 421. He
must possess and exercise a reasonable de-
gree of learning and skill, and use reasonable
and ordinary care and diligence in the exer-

cise of his skill and the application of his

knowledge; Boom v. Reed, 69 Hun 428, 23
N. Y. Supp. 421 ; Barney v. Pinkham, 29 Neb.
352, 45 N. W. 694, 26 Am. St. Rep. 389; Hath-
orn V. Richmond, 48 Vt 557. See Physi-
cian.

VETITUM NAMIUM (Law Lat vetitum,
forbidden, 7iamium, taking). Where the bail-

iff of a lord distrains beasts or goods of an-
other, and the lord forbids the bailiff to de-

liver them when the sheriff comes to make
replevin, the owner of the cattle may de-

mand satisfaction in placitum de vetito na-
mio. Co. 2d Inst. 140 ; 2 Bla. Com. 148. See
Withernam ; 2 PoU. & Maitl. 575.

VETO (Lat I forbid). A term including

the refusal of the executive officer whose as-

sent is necessary to perfect a law which has
been passed by the legislative body, and the

message which is usually sent to such body
by the executive, stating such refusal and
the reasons therefor. See Executive Poweb.
By the constitution of the United States (art. 1, i

7), the president has a po^wer to prevent the enact-
ment of any law, by refusing to sign the same after
its passage, unless it be subsequently enacted by a
vote of two-thirds of each house. When a bill is

engrossed, and has received the sanction of both
houses, it is transmitted to the president for his ap-
probation. If he approves it, he signs it. If he does
not, he sends it, with his objections, to the house
in which it originated, and that house enters the
objections on the journal and may proceed to re-

consider the bill. If passed by that house by a two-
thirds (yea and nay vote) It is sent, with the ob-
jections, to the other house: if it pass that house by
a like vote, it becomes a la'w. If not returned by the
president in ten days (Sundays excepted) it becomes
a law, unless congress by adjournment prevents its

return. Kent. Similar powers are possessed by
the governors of many of the states. See Statute.
The veto power of the British sovereigr has not

been exvcised for two centuries. It wao exercised

once during the reign of Queen Anne. 10 Edinburgh
Bev. 411 ; Parks, Leot. 126. But anciently the king

frequently replied, Le roi s'avisera, (the king will

consider it), whicli was in effect withholding his as-

sent. "The king must assent to, or (as it is in-

accurately expressed) cannot veto, any bill liassed

by parliament." Dicey, Constit. 25. See Hearn,
Govt, of England; Encycl. Br. s. v. Veto.

VEXATION. The injury or damage which
is suffered in consequence of the tricks of an-

other.

VEXATIOUS ACTIONS ACT. An act of

parliament of 1896, authorizing the High
Court to make an order, on the application

of the atCorney-general, that a person shown
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to be habitually and vexatlously litigious,

without reasonable ground, shall not insti-

tute legal proceedings in that or any other
court, without leave of the High Court judge
thereof, upon satisfactory proof that such le-

gal proceedings are not an abuse of the pro-
cess of the court and that there is a prima
facto ground therefor. The order when made
is published in the Gazette. See 76 L. T.
351; 11913] W. N. 274 (Div. Ct.).

VEXATIOUS SUIT. A suit which has
been Instituted maliciously, and without
probable cause, whereby a damage has en-

sued to the defendant.
The suit is either a criminal prosecution,

a conviction before a magistrate, or a civil

action. The suit need not be altogether with-
out foundation: if the part which is ground-
less has subjected the party to an inconven-
ience to which he would not have been ex-

posed had the valid cause of complaint alone
been insisted on, it is injurious ; 4 Co. 14

;

Kay v. Law, 1 Pet. C. O. 210, Fed. Cas. No.
11,592 ; Sommer v. Wilt, 4 S. & R. (Pa.) 19, 23.

To make it vexatious the suit must have
been instituted maliciously. See Malicious
PEOSECtTTION; FALSE IMPRISONMENT.

VEXED QUESTION. A question or point
of law often discussed or agitated, but not
determined or settled.

VI ET ARM IS (Lat.). With force and
arms. See Tbespass.

VIA (Lat.). A cart-way,—which also in-

cludes a foot-way and a horse-way. See
Way.

VIABILITY (from the French vie). Capa-
bility of living. A term used to denote the

power a new-born child possesses of contin-

uing its independent existence; a power not
acquired as a rule before the sixth or seventh

month of intra-uterine life.

That a child may be viable, It Is not only neces-
sary* that its organs should be in a normal state,

but also that all the physiological and pathological
conditions which ' are capable of opposing the es-

tablishment or prolongation of its life should be
absent.

Although a child may be born with every appear-
ance of health, yet, from some malformation, it may
not possess the physical power to maintain life.

Under these circumstances, it can only be said to

have existed temporarily or only so long indeed as
was necessary to prove that it was not viable.

It Is important to make a distinction between a
viable and a non-viable child, although the latter

may outlive the former. The viable child may die

of some disease on the day of its birth, while a non-
viable child may live a fortnight. The former pos-
sesses the organs essential to life, in their integrity

;

while the latter has some imperfection which pre-
vents the complete establishment of lite.

As it Is no evidence of non-viability that a child
dies within a few hours of Its birth, neither Is it a
proof of viability if a child appears to be well and
the function of respiration be fully established.
The question of viability presents Itself to the

medical jurist under two aspects: first, with respect
to infanticide, and second, with respect to testamen-
tary gifts and inheritances. Billard on Infants,
translation by James Stewart, M. D., Appendix

;

Briand, M^d. L^g. lere partie, c. 6, art. 2. See 2

Savigny, Dr. Rom. Append. III., for a learned dis-

cussion of this subject ; also 2 Taylor, Med. Jurispr.

VICARAGE. In Ecclesiastical Law. The
living or benefice of a vicar: usually consist-

ing of the small tithes. 1 Burn, Eccl. Law
75, 79.

VICARIUS APOSTOLICUS. An officer

through whom the Pope exercises authority

in parts remote, and who is sometimes sent

with episcopal functions into provinces where
there is no bishop resident or there has been

a long vacancy in the see, or into infidel or

heretical countries. 2 Phill. Int. U 529.

VICE. A term used in the civil law and
in Louisiana, by which is meant a defect in

a thing ; an Imperfection. For example, 'epi-

lepsy in a slave, roaring and crib-biting in a
horse. Redhibitory vices are those for which
the seller will be compelled to annul a sale

and talje back the thing sold. Pothler, Tente
203 ; La. Civ. Code, art. 2498.

VICE-ADIVIIRAL. The title of a naval of-

ficer next in rank after an admiral.
Under R. S. § 1362 it was provided that the grades

of admiral and vice-admiral in the United States
navy should not be filled and that when a vacancy
occured the grades should cease to exist.

VICE-ADIVIIRAL OF THE COAST. A
county officer in England appointed by the
admiral "to be answerable to the high ad-

miral for all the coasts of the sea, when need
and occasion shall be." He also had power
to arrest ships, when found within a certain

district, for the use of the king. His office

was judicial as well as ministeriaL The ap-

pointmenj; to the office is still made for a few
countries of England. For a detailed account
of this office and its functions, see "The Office

of Vlce-Admiral of the Coast," by Sir G.
Sherston Baker.

VICE-CHANCELLOR. A judge, assistant

to the chancellor.
He held a separate court, and his decrees were sub-

ject to be reviewed by the chancellor. He was first

appointed 53 Geo. III. In 1841 two additional vice-
chancellors were appointed ; and there were then
three vice-chancellors' courts. 3 Sharsw. Ela. Com.
54, n. There is a vice-chancellor of the county pala-
tine of Lancaster ; 3 Steph. Com. 331. By the Judi-
cature Act of 1873, the vice-chancellors were trans-
ferred to the high court of justice and appointed
judges of the chancery division, and on their death
or retirement their successors were styled judges of
her majesty's high court of justice. Sir L. Shadwell
was the last of the vice-chancellors. The office
exists in New Jersey. See Chancellor ; Chancel-
loe's Coubts in the Two Untvbrsities.

VICE-CONSUL. An officer who performs
the duties of a consul within a part of the
district of a consul, or who acts in the place
of a consul. He is not a deputy, but an act-

ing consul; In re Herris, 33 Fed. 165. The
president (R. S. §§ 1695, 1703) can appoint
vice-consuls and fix their compensation; U.
S. V. Eaton, 169 U. S. 331, 18 Sup. Ct. 374, 42
L. Ed. 767.

See Consul.

VICE-PRESIDENT OF THE UNITED
STATES. The title of the second officer, in
point of rank, in the government of the Unit-
ed States.
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As to his election, see President or the United
States. His office in point of duration is coexten-
sive with that of the president. The constitution of
the United States, art. 1. s. 3, clause 4, directs that
"the vice-president of the United States shall be
president of the senate, but shall have no vote un-
less they be equally divided." And by article 2, s. 1,

clause 6, it is provided that "in case of the removal
of the president from office, or of his death, resigna-
tion, or inability to discharge the powers and duties
of the said office, the same shall devolve on the vice-
president."
When the vice-president exercises the office of

president, he is called the President of the United
State's.

VICE-PRINCIPAL. See Masteb and
Seb-vant.

VICE VERSA (Lat.). On the contrary; on
opposite sides.

VICECOMES. The sheriff.

VICECOMES NON MISIT BREVE (Lat.

the sheriff did not send the writ). An entry

made on the record when nothing ha^ been
done by virtue of a writ which has been di-

rected to the sheriff;

VICINAGE. The neighborhood ; the venue.
See Ex parte McNeeley, 36 W. Va. 84, 14 S.

E. 436, 15 L. R. A. 226, 32 Am. St. Rep. 831

;

JtTEY.

yiCINETUM (Lat). The neighborhood;
vicinage ; the venue. Co. Litt. 158 6. See
yiSNB.

VICINITY. Etymologically^ by common
understanding, it admits of a wider latitude

than proximity or contiguity, antf may em-
brace a more extended space than that lying

contiguous to the place in question ; and, as
applied to towns and other territorial divi-

sions, may embrace those not adjacent; Hal-

ey V. Ins. Co., 12 Gray (Mass.) 545; Langley
V. Bamstead, 63 N. H. 246. In a statute au-

thorizing the extension of the street and an
appointment of benefits upon lots in the

vicinity the term is a relative one and does

not denote any particular definite distance

from the extension of the street but must be

construed according to the circumstances of

each .case ; Hancock St. Extension, 18 Pa. 26.

The meaning of vicinity of a city must de-

pend upon the size of the city, etc., and its

particular surroundings ; Timmerman v.

Dever, 52 Mich. 36, 17 N. W. 230, 50 Am. Rep.

240. See Neighbobhood.

V I C N T I E L. Belonging to the sheriff.

VIDELICET. A Latin adverb, signifying

to wit, that is to say, namely ; sciUcet. This
word is usually abbreviated vie.

The oflBce of the videlicet is to mark that

the party does not undertake to prove the

precise circumstances alleged; and in such

cases he is not required to prove them

;

Steph. PI. 309 ; Gleason v. McVickar, 7 Cow.

(N. Y.) 42; Dicken v. Smith, 1 Litt. (Ky.)

209. See Yelv. 94 ; 3 Saund. 291 a; 4 B. & P.

465; Brown v. Berry, 47 111. 175. See SS.

;

Scilicet.

VIDUITY. Widowhood.

VIEW. Inspection; a prospect
See Ancient Lights ; Nuisance; View-

ers ; 16 Am. L. Rev. 628; Wakefield v. R. R.,

63 Me. 385.

VIEW, DEMAND OF. In most real and
mixed actions, in order to ascertain the iden-

tity of land claimed with that in the tenant's

possession, the tenant is allowed, after the
demandant has counted, to demand a view
of the land in question, or, if the subject' of
claim be rent, or the like, a view of the land
out of which it issues. Com. Dig. View; 2
Saund. 45 6.

This right, however, is con&ned to real or mixed
actions ; for in personal actions the view does not
lie. In the action of dower unde nihil habetj it has
been much questioned whether the view be demand^
able or not ; 2 Saund, 44, n. 4 ; and there are other
real and mixed actions in which it is not allowed.
The view being granted, tlie course of proceeding
was to issue a writ commanding the sheriff to cause
the defendant to have a view of the land. The duty
of suing out the writ lies upon the demandant ; and
when the sheriff causes view to be made, the demand-
ant is to show to the tenant in all ways possible,

the thing in demand, with Its metes and bounds. On
the return of the writ into court, the demandant
must count de novo—that is, declare again ; Com.
Dig. Pleader (2 Y 3) ; and the pleadings proceed to

issue. This proceeding of demanding view is, in the
present rarity of real actions, unknown in practice.

It is said in Union P. R. Co. v. Botsford, 141 U. S.

251, 11 Sup. Ct. 1000, 35 L. Ed. 734, that there are
only two cases in the books (1 Am. 244 ; 8 Dowl. Pr.

C. 201) where orders to inspect a building were re-

quested. Both were refused.

The right to grant an application for the

jury to view the premises during the trial

of a case rests in the discretion of the trial

judge ; Andrews v. Youmans, 82 Wis. 81, 52

N. W. 23 ; Saint v. Guerrerio, 17 Colo. 448,

30 Pac. 335, 31 Am. St. Rep. 320; Jenkins v.

R. Co., 110 N. C. 438, 15 S. E. 193 ; Leidlein

V. Meyer, 95 Mich. 586, 55 N. W. 367. Where
the facts are such that they can be accurate-

ly described to the jury the court may prop-

erly deny a request to view the premises;

Ohio & M. R Co. V. Wrape, 4 Ind. App.^100,

30 N. B. 428 ; Roberts v. Com., 94 Ky. 499, 22

S. W. 845; Mise v. Com. (Ky.) 80 S. W. 457,

where a careful survey had been made and

the place was 15 miles distant over mountain

roads ; also where a motion is made to have

the jury view the scene of an accident sev-

eral years after it happened, and where the

condition of the premises had changed in the

meanwhile ; Stewart v. R. Co., 89 Mich. 315,

50 N. W. 852, 17 L. R. A. 539.

In an action of nuisance against a fertil-

izer company, it was held that an inspection

of the premises was discretionary ; Jones v.

Royster Guano Co., 6 Ga. App. 506, 65 S. E.

361. A request for a view of the place of an
accident should not be made before the jury

;

Hearn v. R. Co., 1 Boyce (Del.) 271, 76 Atl.

629. The trial judge may accompany the

jury to the place of view ; Lee v. R. Co., 84

S. C. 125, 65 S. E. 1031,

It is error to tell the jury that the verdict

may be based on what they saw, and not on
the evidence; Payson v. Milan, 144 111. App.

204; Keller v. Harrison, 151 la. 320, 128 N.
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W. 851, 131 N. W. 53, Ann. Cas. 1913A, 300

;

but it is held tbat what they saw mayte ap-
plied in determining the credibility of the
testimony ; American States Security Co. v.

Ry. Co., 139 Wis. 199, 120 N. W. 844.

The practice of directing a view should be
exercised with caution, and a view not al-

lowed unless the jury cannot otherwise reach
a just conclusion. Refusal to view the local-

ity of a fire is proper; Illinois Cent. R. Co.

V. Frost (Ky.) 124 S. W. 821.

In a controversy over the price of a cow,
it was error to permit an inspection of the
cow, if she were not shown to be in the same
condition as at the sale

;
, Mitchell v. Rowley,

63 Misc. 643, 118 N. Y. Supp. 751; but it

was held a proper exercise of discretion in

an action for deceit in selling a mule, to per-

mit the jury to see the mule ; Sulser v. Sayre,
4 Ala. App. 452, 58 South. 758 ; and in an ac-

tion for death- by wrongful act, the widow's
expectancy of life may be reckoned by the
jury upon a personal inspection of her, in
the absence of other proof; Helena Gas Co.

V. Rogers, 104 Ark. 59, 147 S. W. 473.

A view is not a right of the accused; State
V. Hancock, 148 Mo. 488, 50 S. W. 112. The
jury may not measure distances at the place
in order to verify the evidence; State v.

Mortensen, 26 Utah, 312, 73 Pac. 562, 633; a
denial of a request for a view, made after the
jury had retired, and with notice to the dis-

trict attorney, was proper; State v. Sirmay,
40 Utah, 525, 122 Pac. 748 (where there was a
statute).

In Pennsylvania (act of 1895), in proceed-
ings under eminent domain, either party may
require a view of the premises.

Where, on a trial for murder, the jury
viewed the locus of the crime, but the ac-

cused, at his special request, did not accom-
pany them, the court held that the view was
not a part of the trial, and a conviction was'

affirmed ; People v. Thorn, 156 N. Y. 286, 50

N. E. 947, 42 L. R. A. 368 (on the ground
that the view was not part of the trial). Au-
thority and reason are said to be the other
way ; 12 Harv. L. Rev. 212, citing People v.

Palmer, 43 Hun 401 ; People v. Bush, 68 Cal.

623, 10 Pac- 169.

See Physical Ex4.minatioit ; Juby.

VIEW OF FRANKPLEDGE. An examina-
tion to see If every freeman within the dis-

trict had taken the oath of allegiance, and
found nine freemen pledges for his peaceable
demeanor. .1 Reeve, Hist Eng. Law 7. It

took place, originally, once in each year,
after Michaelmas, and subsequently twice,

after Easter and Michaelmas, at the sheriff's

tourn or court-leet at that season held. See
CotTET-LEET ; Sheriff's Toubn.

VIEWERS. Persons appointed by the
courts to see and examine certain matters
and make a report of the facts, together
with their opinion, to the court. In practice,

they are usually appointed to lay out roads,

and the like.

VlFGAGE. See Vadium VivuM.

VIGILANCE. Proper attention in proper
time.

The law requires a man who has a claim

to enforce it in proper time, while the ad-

verse party has it in his power to defend
himself; and if by his neglect to do so he can-

not afterwards establish such claim, the

maxim vigilanWbus non dornUentibus leges

sulvemunt acquires full force in such case.

See Laches.

VILL. In England this word was used to

signify the parts into which a hundred or

wapentake was divided. Fortescue, de
Laud. c. 24. See Co. Litt. 115 6. It also

signified a town or city. Harrington, Stat.

133.

The proper English word for the village

community, and the only one for which there
is ancient authority, is "township," after-

wards latinized as "vill." Pollock, English

Manor, in Oxford Lectures 124. See Vit^

laqb; Township.

VILLAGE. Any small assemblage of hous-
es for dwellings or business, or both, in the
country, whether they are situated upon
regularly laid out streets and alleys, or not.

Toledo, W. & W. R. Co. v. Spangler, 71 111.

569. See Russell v. Ins. Co., 80 Mich. 410,

45 N. W. 356, 35 L. R. A. 396, n.

The fabric of the village community, or,

to speak more generally and correctly, of the
township community, is substantially organ-
ic. It grows, and is not based on agreement,
people cannot accede to it or recede from it

without being admitted, by some natural pro-
cess, birth, marriage, adoption, to the union
of the holdings,, and, theoretically, it is the
holdings in their unconscious and unwilling
combination which form the group and define

its aims. External forces—the action of the
lang, the intrusion of foreign conquerors, the
misdeeds of a magnate may cut through this

customary combination and modify it; it

may grow and send out offshoots, but all

these facts will not be the results of any ar-

tificial agreement binding only those who
have entered in under certain conditions:
the reclaiming of new fields, the extension
of the original unit and its shrinking through
colonization are events which proceed from
the organic whole or from outward pressure
and not from passing agreements of certain
joint owners. Vinogradoff, Growth of the
Manor 325.

See Hamlet ; Town ; Township ; Vill.

VILLAIN. An epithet used to cast con-
tempt and contumely on the person to whom
it is applied. To call a man a villain in a
letter written to a third person vrtll entitle

him to an action without proof of special

damages. 1 B. & P. 331.

VILLANUS. See Villein-.

VILLEIN. The villeins are a composite
class. They are made up of those slaves
which were known to the Anglo-Saxon law
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aud of those free yet dependent cultivators
of the soil whose tenure was defined by the
Norman lawyers to be unfree. These diverse
classes were, thrown together by the Norman
and Angevin lawyers and classed as villeins

;

and under the influence of conceptions bor-
rowed from Roman law many of the rules
and maxims of the Roman conception of
slavery were applied to them. Their lord
has absolute power over their bodies and
their goods. He can sell them and treat

them as he pleases ; for they are his chattels.

They are all equally things—"there are no
degrees of personal unfreedom." Subse-
quently the general theory of the law was
modified in every direction, and the status
of the villein became one of the greatest
curiosities of the mediaeval common law.

The villein held a plot of land and made a
living out of it ; while the lord might change
his tenement, it appears that sales of villeins

were infrequent. There came to be a great

gulf between the villein and the slave.

While the lord might imprison and beat his

villein, the criminal law protected him
against grosser forms of violence. While he
was, as against his lord, rightless, or nearly

so, as against the rest of the world he was
regarded as free. It was purely a relation

of a person to his lord. It came to be a very
relative kind of praedial serfdom, tempered
by custom of the manor and by communal
life. In the last phase, the chief profit to be
made from villeins is from manumissions.
At the end of the sixteenth century, both
villein tenure and villein status were obso-

lete. 3 Holdsw. Hist. E. L. 376-395. See
also A. M. Eaton in 1902 Rept. Am. Bar
Assoc. 299.

See Seep.

VILLEIN SOCAGE (Sax. soo, free, or Lat.

soca, a plough). The villeins, from living on

one piece of land, came at last to be allowed

to hold It by tenure of villeinage, e. g. un-

certain menial services. These services at

last became fixed ; the tenure was then called

-villein socage. 1 Washb. R. P. '26.

VILLEINAGE. See Villein.

VILLENOUS JUDGMENT. In Old English

Law. A judgment given by the common law
In attaint, or in cases of conspiracy. Its ef-

fects were to make the object of it lose his

liberam legem and become Infamous. He
forfeited his goods and chattels, and his

lands during life; and this barbarous judg-

ment further required that his lands should

t)e wasted, his houses razed, his trees rooted

up, and that his body should be cast into

prison. He could not be a juror or witness.

4 Bla. Com. 136.

VINCULO MATRIMONII. See A Vinculo
Mateimonii; Divobcb.

VINCULUM JURIS. In Civil Law. The
.tying of two persons together in an obliga-

tion. It Is implied in the old contract of
nexum. Hunter, Rom. L. 453.

VINOICATIO REi. See Convictio.

VINDICTIVE DAMAGES. See Damages;
ExBMPLAEY Damages.

VINTNER. One who sells wine. A cove-
nant prohibiting the trade of a vintner in-

cludes a person selling wines not to be drunk
on the premises. 25 L. T. n. s. 312.

VIOLATION. The result of an act done
unlawfully and with force. In the English
statute of 25 Edw. III. st. 5, c. 2, it is de-

dared to be high treason in any person who
shall violate the king's companion ; and it is

equally high treason in her to suffer will-

ingly such violation. This word has been
construed under this statute to mean carnal
knowledge. 3 Inst. 9; Bacon, Abr. Treason
(E).

VIOLENCE. The abuse of force. That
force which is employed against common
right, against the laws, and against public

liberty. Merl. B&pert.

Violence is synonymous vrith physical

force, and the two are used interchangeably,

in relation to assaults, by elementary writers

on criminal law. State v. Wells, 31 Conn.
212. See Assault; Robbeey.

VIOLENT. Not natural or spontaneous,
not intentional, voluntary, expected or usual.

Bacon V. Ace. Ass'n, 44 Hun 606.

VIOLENTLY. In Pleading. This word
was formerly supposed to be necessary in

an indictment, in order to charge a robbery
from the person ; but it has been holden un-

necessary; 1 Chltty, Crim. Law *244. The
words "feloniously and against the will,"

usually introduced in such indictments, seem
to be sufficient. It Is usual, also, to aver a
putting in fear; though this does not seem
to be requisite.

VIRGA. An obsolete word, which signifies

a rod or stafC, such as sheriffs, bailiffs, and
constables carry as a badge or ensign of

their office. More commonly, spelled verge,

q. V. Hence verger, one who carried a white

wand before the judges. Toml. A verger

now commonly signifies an inferior officer

in a cathedral or parish church. Moz. & W.
The stick or wand with which persons are

in England admitted as tenants.

VIRGATA. A quarter of an acre of land.

It might also be used to express a quarter of

a hide of land.
Acres did not always contain tlie same quantity of

land. Tlie acre was usually, but not always, esti-

mated by a day's work, as a man might in a day
plow a strip that is four rods wide and forty long.

But the rods employed in two neighboring villages

were not strictly, or even approximately, equal.

When an acre was divided, It was always by a line

that was parallel, not to Its short ends, but to its

long sides, for convenience in plowing, and so when
men thought of dividing it, they spoke only of its

breadth. Hence it follows that the quarter of an
acre is n "rood" or "yard," or virga or virgata of
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land. Its wldtb 1b a rod or land-yard. The typi-
cal tenement is a hide. If a man is given a quarter
of a bide (an equitable quarter, equal In value as
well as In extent to every remaining quarter), he is

given a quarter of every acre in the hide. The vlr-

gate is not a primary unit like the hide, the rod or
the acre. It is derivative; it Is compound. In its

origin it is a rod's breadth in every acre of a hide.
Maitl. Domesday Book 384.

The hide was divided Into vlrgates and acres.
Bach acre generally consisted of four rods or fur-
rows lying side by side. Hence the virga or rod
meant the quarter of an acre. But by reckoning Id

hides and not in acres, "virgate," which means one-
fourth of an acre, is used to signify one-fourth of a
hide, 1. e., a holding of about thirty acres In the
common fields. 2 Holdsw. Hist. B. L. 56.

VIRGINIA. One of the thirteen original

United States.
The name was given to the colony in honor of

Queen Blizabetb. In 1606, James I. granted letters
patent for. planting colonies in Virginia. The gov-
ernment prescribed was that each should have a
council, consisting of thirteen persons, appointed by
the king, to govern and order all matters according
to laws and instructions given them by the king.
There was also a council in England, of thirteen
persons, appointed by the crown to have the super-
vising, managing, and direction of all matters that
should concern the government of the colonies. This
charter was followed by royal instructions dated the
20th November, 1606. See 1 Hening, Va. Stat. 76,

671. Under this charter a settlement was made at
Jamestown in 1607, by the first colony. Upon the
petition of the company, a new charter was granted
by king James, on the 23d May, 1609, to the treasur-
er and company of the first (or southern) colony for
the further enlargement and explanation of the
privileges of that company. 1 Hening. Stat. 80.

This charter granted to the company in absolute
property the lands extending from Cape or Point
Comfort (at the mouth of James River) along the
sea-coast two hundred miles to the northward, and
from the same point along the sea-coast two hun-
dred miles to the southward, and up into the land
throughout, from sea to sea, west and northwest,
and, also, all islands lying within one hundred miles
of the coast of both seas of the precinct aforesaid.

A new council in England was establish€d, with
power to the company to fill all vacancies therein
by election.

On the 12tb of March, 16^Vi2i king James granted a
third charter to the first company, enlarging its do-
main so as to include all islands within three hun-
dred leagues fro^i its borders on the coast of either
sea. In 1612, a considerable proportion of lands pre-
viously held and cultivated in common was divided
Into three-acre lots and a lot appropriated in abso-
lute right to each individual. Not long afterwards,
fifty acres were surveyed and delivered to each* of

the colonists. In 1618, by a change of the constitu-

tion of the colony, burgesses elected by the people
were made a branch of the legislature. Up to this

time the settlement had been gradually increasing In
number, and in 1624, upon a writ of quo warrantoj a
judgment was obtained dissolving the company and
revesting its power in the crown. In 1651 the plan-
tation of Virginia came, by formal act, under the
obedience and government of the commonwealth of
England, the colony, however, still retaining Its

former constitution. A new charter was to be grant-
ed, and many important privileges were secured.
In 1680 a change was made in the colonial govern-
ment, divesting the burgesses of the exercise of
judicial power in the last resort, as had before that
time been practised by that body and allowing ap-
peals from judgments of the general courts, com-
posed of the governor and council, to the king in

council, where the matter in controversy exceeded
the value of £300 sterling. Marshall, Col. 163; 1

Campb. 337.

By the treaty of 1763, all the conquests made by
the French in North America, including the terri-

tory east of the Mississippi, were ceded to Great
Britain.

The constitution of the colonial government of

Virginia seems never to have been precisely fixed

and accurately adjusted in any written memorials

that are now accessible. The powers exercised by
the burgesses varied at different periods. The peri-

ods of their election and the length of time they cour-

tiuued in ofl3ce It is diflacult to ascertain from the

records of colonial history, and the qualifications of

voters to elect them varied much at different peri-

ods. See Rev. Code 38, Leigh's note ; 2 Burk, App.
i. On the 12th of June, 1776, a declaration of rights

pertaining to the people, as a basis and foundation

of government, was adopted by the convention. This

declaration still remains a part of the Virginia

Code. On the 29th of June, 1776, Virginia adopted a

constitution by a unanimous vote of the convention.

The Articles of Confederation were not finally adopt-

ed by congress until the 15th of November, 1777, and
were adopted, subject to the ratification of the

states. These articles were laid before the Virginia

Assembly on the 9th of December, 1777, and on the
I5th unanimously assented to. In compliance with
the recommendation of congress, by a resolution of

September 6, 1780, Virginia, by an act passed the 2d
of January, 1781, proffered a cession of her western
lands. The cession was finally completed and ac-
cepted In 1784. Virginia as early as 1785 prepared to

erect Kentucky into a state, and this was finally

effected in June, 1792.

The state constitution framed and adopted by Vir-
ginia in 1776 gave way to a second that was framed
in convention, adopted by the people, and went into
Dperation in 1S30. This second constitution was
superseded by a third, which was framed in con-
vention of 1851, and, being adopted by the people,

took effect in 1852.

A convention assembled at Alexandria February
13, 1864, composed of delegates from such portions of
Virginia as were then within the lines of the Union
army and had not been included in the recently
formed state of West Virginia. This convention
adopted a constitution April 11, 1864, but it was not
submitted to the people for ratification. A con-
stitution of the state was framed by a convention,
called under the reconstruction act of congress
which met at Richmond and completed its labors in

1868. Under the authority of an act of congress ap-
proved April 10, 1869, the instrument was submitted
to the vote of the people and adopted. The present
constitution was adopted in 1902.

As to litigation between Virginia and West Vir-
ginia, see West Virginia.

VI R I LI A (Lat.). The privy members of a
man, to cut off which was felony at common
law, though the party consented to it. Bract-

lib. 3, p. 144.

VIRTUTE OFFICII (Lat). By virtue of
his office.

VIS (Lat. force). Any kind of force, vio-

lence, or disturbance relating to a man*s per-

son or his property.

A person does anything by force (vis)

when he does what he is forbidden to do by
the owner. Hunter, Rom, L. 252.

VIS IMPRESSA (Lat). Immediate forcer
original force. This phrase is applied to-

cases of trespass when a question arises

whether an injury has been caused by a di-

rect force or one which is indirect. When
the original force, or vis impressat had ceas-

ed to act before the injury commenced, then
there is no force, the effect is mediate, and
the proper remedy is trespass on the case.

When the injury is immediate consequence
of the force, or vis proximal trespass vi et

armis lies; 3 Bouvier, Inst. n. 3483.

VIS MAJOR (Lat). A superior force. In.

law it signifies inevitable accident
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This term is used in the civil law in near-
ly the same way that the words aot of God
(q. V.) are used in the common law, but for
some purposes it is a wider phrase ; 1 C. P.

Div. 429. Generally, no one is responsible
for an accident which arises from the vis

major; but a man may be so where he has
stipulated that he would, and when he has
been guilty of a fraud or deceit ; 2 Kent 448.

A loss by vis major is one that results im-

mediately from a natural cause without the

intervention of man, and could not have been
prevented by the exercise of prudence, dili-

gence, and care. The George Shiras, 61 Fed.
300, 9 G. C. A. 511, 17 U. S. App. 528. See
Act OF God; Peeil of the Sea..

VISA. In Civil Law. The formula put up-

on an 'act, a register, a commercial book, in

order to approve of it and authenticate it.

VISCOUNT (Lat. vice-comes). Used as an
arbitrary title of honor, without any office

pertaining to it, by Henry VI. for the first

time. The sheriff or earl's deputy holds the

office of vice-comes, of which viscount is a
translation, but used, as we have just seen,

in a different sense. The dignity of a vis-

count is next to and below that of an earl.

1 Bla. Com. 397.

VISE (Fr.). Countersigned; accepted; ap-

proved ; e. g. in connection with a passport,

and the approval or acceptance by an official

of the nation in which it is being used.

VISIGQTHORUIVI, LEX ROMANA. See
Breviabium Alaricianum. The Code is being
translated and published under the auspices

of the Comparative Law Bureau of the Amer-
ican Bar Association.

VISINETUM. See ViSNE.

VISIT, RIGHT OF. In International Law.
The right of a public vessel to stop and board
a private vessel on the high seas for the pur-

pose of inspecting its papers and determining

its character. The right of visit is determin-

ed by the right of search which accompanies

it. See Search, Right of.

VISITATION. The act of examining into

the affairs of a corporation.

The power of visitation is applicable only

to ecclesiastical and eleemosynary corpora-

tions. 1 Bla. Com. 480. The visitation of

civil corporations is by the government itself,

through the medium of the courts of justice.

'See 2 Kent 240. In the United States, the

legislature is the visitor of all corporations

founded by it for public purposes; Dart-

mouth College V. Woodward, 4 Wheat. (U. S.)

518, 4 L. Ed. 629.

All of the above was quoted in Guthrie v.

Harkness, 199 U. S. 148, 157, 26 Sup. Ct. 4,

50 L. Ed. 130, 4 Ann. Cas. 433.

See EI.EEMOSTNAEY COEPOBATION,

All eleemosynary corporations who are to

receive the charity of the founder have visi-

tors if they are ecclesiastical corporations

;

and if a particular visitor is not provided by

the founder, then the Ordinary of the place
is the visitor; if they are lay corporations,

the founder and his heirs are perpetual visi-

tors; 5 Mod. 404. It is a necessary incident

of an eleemosynary corporation; 1 Mod. 82;
"a power to correct abuses and to enforce due
observance of the statutes of the charity,

but not a power to revoke the gifts, to change
uses or divest rights;" Allen v. McKean, 1

Siimn. 276, Fed. Cas. No. 229, per Story, J.

A visitor' has the right of inspecting the

affairs of the corporation, and superintend-
ing all officers who have charge of them ac-

cording to the statutes of the founder, with-

out any control or revision of any other per-

son or body, except the judicial tribunals,

by whose authority and jurisdiction he may
be restrained and kept within the limits of

the granted powers, and made to regard the

general laws of the land ; In re Murdock,
24 Mass. 303. No appeal lay from a visitor

unless he visits qua Ordinary, when an ap-

peal lay to the Crown in Chancery. It was
said "by Lord Camden that visitation is des-

potism uncontrolled and without appeal,;

Grant, Corp. 534. See, generally, Tudor, Char-

itable Trusts ; Stephens, Statutes Relating to

Ecclesiastical, etc.. Institutions; Report of

Oxford Commission (1852); 7 Com. Dig. 545;
21 Viner, Abr. 587. See 34 L. Mag. & Rev.

40, as to Oxford and Cambridge Universities.

In Massachusetts it is held that the visita-

tion of eleemosynary corporations according

to the common law is in force except as al-

tered by statute; In re Murdock, 24 Mass.

303 ; such statutes may vest visitatorial pow-
er in the courts, in the absence of a personal

visitor, or even where there is one; In re

Taylor Orphan Asylum, 36 Wis. 534; but

where visitatorial power is conferred on cer-

tain public officers, the. courts may not inter-

fere unless such visitors should act contrary

to law ; Nelson v. Gushing, 2 Gush. (56 Mass.)

519.

Even where a testator, in founding a hos-

pital, directed that the trustees should an-

nually report their acts to the court and give

bonds, it was held that the court had no

visitatorial power or other supervision ; Jen-

kins v. Berry, 119 Ky. 350, 83 S. W. 594.

The visitatorial power of a court over a

cemetery association does not authorize it to

substitute its own business judgment for that

of the association ; Roanoke Cemetery Co. v.

Goodwin, 101 Va. 605, 44 S. E. 769.

Under the visitatorial powers of a state

over corporations dding business within its

borders, it is competent for it to compel such

corporations to produce their books and pa-

pers for investigation and to require the tes-

timony of their officers and employees to as-

certain whether its laws have been complied

with, and this power extends to the produc-

tion of books and papers kept outside of the

state, and a statute requiring such produc-

tion does not amount to an unreasonable

search or seizure or a denial of due process
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of law ; Consolidated R. Co. v. Vermont, 207
U. S. 541, 28 Sup. Ct. 178, 52 L. Ed. 327, 12
Ann. Cas. 658; Hammond P. Co. v. Arkan-
sas, 212 U. S. 322, 29 Sup. Ct. 370, 53 L. Ed.
530, 15 Ann. Cas. 645. A corporation, being
the creature of the state, has not the consti-

tutional right to refuse to submit its books
and papers for an examination at the suit

of the state, and an officer of a corporation
charged with criminal violation of a statute

cannot plead the criminality of the corpora-

tion as a refusal to produce its books; Hale
V. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50
L. Ed. 652. A corporation is bound to fur-

nish information when called for by the

state, so far as reasonably possible, and
state the facts which excuse them from an-

swering more fully ; State v. Express Co., 81

Minn. 87, 83 N. W. 465, 50 U R. A. 667, 83
Am. St. Rep. 366; by statute the right ex-

ists in Kansas; see Western U. Tel. Co. v.

Austin, 67 Kan. 208, 72, Pac. 850.

It may be considered that, to a certain ex-

tent, railroad commissions are the machinery
created by law for the exercise of visitatorial

power.
This power does not include the common

law right of the shareholder to inspect the

books of the corporation ; Guthrie v. Hark-
ness, 199 U. S. 148, 26 Sup. Ct. 4, 50 L. Ed.

130, 4 Ann. Cas. 433.

VISITATION BOOKS. Compilations made
out or collected by the heralds in the circuits

which their commissions authorized them fo

make, for the purpose of inquiring into the

state of families and registering marriages

and descents which were verified to them by

oath. They are good evidence of pedigree.

3 Bla. Com. 105.

VISITOR. An Inspector of the govern-

ment, of corporations, or bodies politic. 1

Bla. Com. 482.

VISNE, VISINETUM. The neighborhood;

a neighboring place ; a place near at hand

;

the venue.

The district from which juries were drawn
at common law. Ex parte McNee'ey, 36 W.
Va. 84, 14 S. E. 436, 15 L. R. A. 226, 32 Am.
St. Rep. 831.

Formerly the vlsne was confined to the immediate
neighborhood where the cause of action arose, and
many verdicts were disturbed because the visn'e was
too large, which becoming a great grievance, several

statutes were passed to remedy the evil. The 21

James I. c. 13, gives aid after verdict, where th**

visne is [lartly wrong,—that is, where it is warded
out of too many or too few places in the county
named. The 16 & 17 Charles II. c. 8, goes further,

and cures defects of the visne wholly, so that the
cause is tried by a jury of the proper county. See
Venue.

VITAL STATISTICS. Public records kept

by a state, city or other governmental subdi-

vision, under a statutory provision, of births,

marriages and death's, and disease.

Certificates required by statute to be made
by officers may, as a rule, be Introduced In

evidence; Marlow v. School Dist. Ko. 4, 29

Okl. 304, 116 Pac. 797. Duly authenticated

copies of official registers of births &c., are

admissible in evidence ; Succession of Derig-

ny, 128 La, 853, 55 South. 552 ; to show the

cause of death ; Healy v. Hoy, 115 Minn. 321,

132 N, W. 208 ; National CouncU of K, & L.

of Security v. O'Brien, 112 111. App. 40 ; Mc-
Kinstry v. Collins, 74 Vt. 147, 52 Atl. 438;

so of a physician's certificate, filed in the

health commissioner's office acconUng to law
and properly authenticated; Ohmeyer v.

Woodmen Circle, 91 Mo. App. 189; contra,

Sovereign Camp of Woodmen of the World v.

Grandon, 64 Neb. 39, 89 N. W. 448 ; and of

an unsigned and undated death certificate,

not certified to be a part of the records of

the office ; Lucas v. Cattle Co., 186 Mo. 448,

85 S. W. 359. See Weatheb Btjbeau.

An act requiring physicians and midwives
to Investigate and certify whether the birth

was or was not legitimate, the name, resi-

dence, color or race, birthplace, age and oc-

cupation of the parents, the number of chil-

dren the mother has borne, her maiden name,
etc., for use in the bureau of vital statistics,

and which provides no compensation for the

collection of such information, is unconstitu-

tioual ; State v. Boone, 84 Ohio St. 346, 95

N. E. 924, 39 L. R. A. (N. S.) 1015, Ann. Cas.

1912C, 683; contra, Com. v. McConnell, 116

Ky. 358, 76 S. W. 41.

The Census Act of 1902 provides for col-

lecting data of vital statistics.

VIVA VOCE (Lat. with living voice). Ver-

bally. It Is said a witness delivers his evi-

dence viva voce when he does so in open
court: the term Is opposed to deposition. It

is sometimes opposed to ballot: as, the people

vote by ballot, but their representatives in

the legislature vote viva voce.

VI VARY. A place where living things are

kept: as, a park on land; or, in the water,

as a' pond.

VIVISECTION. It is permitted in Eng-
land only upon license from the Home Office,

and in some cases the place must be regis-

tered. The experiments must be performed
vrith the object of advancing knowledge,
which will be useful for saving or prolonging

life, or for alleviating suffering, and not for

the purpose of attaining manual skill, nor as
illustrations to accompany lectures, unless It

is certified that the illustrations are abso-

lutely necessary for due Instruction. The
animal must, during the whole of the experi-

ment, be under the Influence of some anaes-

thetic, sufficiently strong to prevent It from
feeling pain. In some cases the animal must
be killed before recovering consciousness.

In Massachusetts, by the act of March 22,

1894, vivisection in the public schools is pro-

hibited, and dissection is confined to certain

classes, under penalty of a fine.

In a case against a physician for violating

the act against cruelty to animals in vivisect-

ing dogs by way of experimental research,
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the trial judge charged that the law of Penn-
sylvania does not allow any one to inflict suf-

fering on a dog for the purpose of obtaining I

scientific information ; see 71 Leg. Int. Phila.

508.

VIVUM VADIUM. See Vadium Vivum.

VOCATIO IN JUS (Lat). In Roman Law.
According to the practice in the legis actio-

ncs of the Roman law, a person having a
demand against another verbally cited him to

go with him to the prs&tor: in jus eamus;
in jus te voco. This was denominated voca-

tio in jus. If a person thus summoned re-

fused to go, he could be compelled by force

to do so, unless he found a vindex,—that is,

procurator, or a person to undertake his

cause. When the parties appeared before the

pr£Etor, they went through the particular for-

malities required by the action applicable to

the cause. If the cause was not ended the

same day, the parties promised to appear
again at another day, which was called vadi-

monium.

VOCIFEROUS. In a statute forbidding

the use of loud and vociferous language, mak-
ing a loud outcry ; clamorous ; noisy.

Webst.; Anderson v. State (Tex.) 20 S. W.
359.

VOID. That which has no force or effect.

This word is often used as in effect meaning
"voidable" only ; Bennett v. Mattingly, 110

Ind. 202, 10 N. E. 299, 11 N. B. 792 ; and is

seldom, unless in a very clear case, to be re-

garded as implying a complete nullity, but is

to be taken in a legal sense, subject to a

large qualitication in view of all the circum-

stances calling tor its application and the

rights and interest to be affected in a given

case; Brown v. Brown, 50 N. H. 552. See

Kearney v. Vaughan, 50 Mo. 287.

The term "void" can only accurately be

applied to those contracts that have no effect

whatsoever and which are mere nullities,

such as those which are against law, illegal,

criminal, or in contravention of law and in-

capable of confirmation or ratification ; hence

a married woman's deed defectively acknowl-

edged is not void ; Downs v. Blount, 170 Fed.

15, 95 C. C. A. 289, 31 L. R. A. (N. S.) 1076.

It is rarely that things are wholly Void and

without force and effect as to all persons and

for all purposes, and ineapable of being made
otherwise. Things are voidable which are

valid and effectual until they are avoided by

some act, while things are often said to be

void which are without validity until con-

firmed; Toy Toy v. Hopkins, 212 U. S. 542,

29 Sup. Ct, 416, 53 L. Ed. 644.

In formal instruments it has been held

to mean voidable ; 4 B. & Aid. 401 ; 4 Bing.

N. C. 395; and in contracts of infants; 14

Ir. C. li. 61.

When a condition of forfeiture in a con-

tract of sale of real estate, declaring it to

be null and void in case of failure on the

part of the vendee to perform, is plainly for

the benefit of the vendor, void means void-

able, with an election in the vendor to waive
or to insist upon the condition; Stewart v.

Griffith, 217 U. S. 323, 30 Sup. Ct. 528, 54
L. Ed. 782, 19 Ann. Cas. 639.

The distinction between void and voidable
transactions is a fundamental one, though
it is often obscured by carelessness of lan-

guage. An act or agreement void from the
beginning has no legal effect at all except so

far as any party to it incurs penal conse-

quences. A voidable act on the contrary takes

its full and proper legal effect unless, and un-

til it is disputed, and set aside by some tribu-

nal entitled so to do; Pollock, Contr. 9.

A voidable contract has been defined to be
such an agreement as that one of the parties

is entitled at his option to treat as never
having been binding on him; id. 9. As ap-

plied to contracts, the distinction between
the terms void and voidable is often one of

great practical importance, and wherever
technical accuracy is required, the term void

can only be properly applied to such con-

tracts as are a mere nullity and incapable

of ratification or confirmation ; Allis v. Bill-

ings, 6 Mete. (Mass.) 417, 39 Am. Dec. 744.

Agreements to hinder, delay, and defraud
creditors are not void but merely voidable

against the creditors, while valid between
the parties; Pom. Contr. § 282.

The distinction between contracts which
are illegal and those which are void has
never bpen precisely worked out, but where
a contract is merely void, its defect in this

respect cannot affect collateral transactions

otherwise in themselves valid, while an
unlawful purpose taints collateral and in-

nocent transactions; 7 L. Quart. Rev. 339.

The general rule of law is that a contract

made in violation of a statute Is void ; Miller

V. Ammon, 145 U. S. 426, 12 Sup. Ct. 884,

36 L. Ed. 759, and cases cited; Lingle v.

Snyder, 160 Fed. 627, 87 C. C. A. 529. Con-
tracts which are void at common law, be-

cause they are against public policy, like

contracts prohibited by statute, are illegal

as well as void ; Harvey v. Merrill, 150 Mass.

1, 22 N. E. 49, 5 L. R. A. 200, 15 Am. St
Rep. 159. See Ultra Vibes.

Among the contracts made illegal by stat-

ute are: those relating to usury; Fanning
V. Dunham, 5 Johns. Qh. (N. T.) 122, 9 Am.
Dec. 283; gaming contracts (see Gaming);
wager contracts (see Wagee) ; those which
tend to promote champerty and maintenance

(g. v.), or those compounding felonies or sup-

pressing public prosecution of criminals; 3

P. Wms. 276; those in restraint of trade

(q. V.) ; Mobile & O. R. Co. v. Cable Co., 76

Miss. 731, 26 South. 370, 45 L. R. A. 223.

A contract binding the maker to do some-

thing opposed to the public policy of the

state or nation, or which conflicts with the

wants. Interest, or prevailing sentiment of

the people, or our obligations to the world,

or is repugnant to the morals of the times,

is void, hovrever solemnly the same may be
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made; Greenh. Pub. Pol. Rule II., citing
Jones V. Knowles, 30 Me. 402; and see

Standard Lumber Co. v. Ice Co., 146 Fed. 359,

76 C. C. A. 639, 7 L. B. A. (N. S.) 467; and
though made in another country where its

vaUdlty is undoubted; L. R. 14 Ch. D. 351;
Logan & Bryan v. Cable Co., 157 Fed. 570
(see Lex Loci). The assignor of a contract
has no better rights therein than the party
to it, even If he had no notice of its illegal-

ity ; Stevens v. Wood, 127 Mass. 123.

Among those contrary to public policy and
illegal at common law are contracts in re-

straint of marriage or of trade, or of bidding
at public auctions, or relating to marriage
brokerage, to hinder legislation, whether pub-

lic or private (see Lobbying), or to promote
the appointment of a party to an otfice, to

influence public elections to oflBce, or to re-

munerate olficers in addition to their lawful

fees for acts which they are bound to do by
virtue of their oflice or to assign fees and
profits of official positions requiring personal

supervision (see Officer) ; or any contract

involving the sale of personal influence;

Oscanyan v. Arms Co., 103 U. S. 276, 26 L.

Ed. 539; Flndlay v. Pertz, 66 Fed. 427, 13

C. C. A. 559, 29 L. R. A. 188 ; or to defraud

the government; Fisher Electric Co. v. Iron

Works, 116 Mich. 293, 74 N. W. 493 ; a con-

tract between two contractors submitting

separate bids for municipal work by which
they agree to share the profits therefrom,

should either of their bids be accepted; Mc-
Mullen V. HofEman, 174 U. S. 639, 19 Sup. Ct.

839, 43 L. Ed. 1117 (the parties were held

to have committed a fraud in combining

their interests and concealing the fact) ; a

contract by which one public officer con-

tracts to perform the duties of another;

Moore v. Cassily, 16 Ohio Cir. Ct 708; a

contract .for services in securing contracts by
favoritism from state officers by reason of

social and political relations with, such offi-

cers ; Drake v. Lauer, 182 N. Y. 533, 75 N. E.

1129; a contract by a mother surrendering

her child to a charitable Institution; In re

Sleep, 6 Pa. Dist Rep. 256 ; contracts where
the consideration is the commission of some
crime or some flagrantly irhmoral act (see

CoNsiDEEATioN) ; Pom. Contr. § 282. So of

a promise to marry after the death of a

wife, the plaintiff knovping at the time that

defendant had a wife; [1908] 1 K. B. 729;

Paddock v. Robinson, 63 111. 99, 14 Am. Rep.

112; Noice v. Brown, 38 N. J. L. 228, 20

Am. Rep. 388; but not so of a promise to

marry on the death of a divorced wife;

Brown v. Odill, 104 Tenn. 250, 56 S. W. 840,

52 L. R. A. 660, 78 Am. St. Rep. 914. A
promise of marriage in consideration of il-

licit sexual intercourse is void; Edmonds v.

Hughes, 115 Ky. 561, 74 S. W. 283.

Contracts to locate and maintain railroad

stations at specified points, or not to main-

tain them at Other points, are void ; Beasley

V. R. Co., 115 Fed. 952, 53 C. C. A. 434;

Florida 0. & P. R. Co. v. State, 31 Fla. 509,

13 South. 103, 20 L. R. A. 419, 34 Am. St.

Rep. 30; Holladay v. Patterson, 5 Or. 177;

Currie v. R. Co., 61 Miss. 725; and to main-

tain forever a terminus, shops and offices at

a particular place; Texas & P. R. Co. v.

Marshall, 136 D. S. 393, 10 Sup. Ct. 846, 34

L. Ed. 385. A contract by which a stock-

holder is to receive the par value of his

stock before the corporate debts are paid

is void; Guaranty Trust Co. v. R. Co., 107

Fed. 311, 46 C. C. A. 305. So is a contract

between a county and a bidder for an issue

of its bonds, by which the latter agrees to

prosecute a feigned suit to lest their validity,

the county to pay the expenses of the suit;

Van Horn v. Kittitas County, 112 Fed. 1. A
contract to furnish evidence to establish that

a certain person was heir of a mining prop-

erty, to sue, if necessary, and in such event

to control the suit and pay the expenses, re-

ceiving two-thirds of the value recovered, is

voidable and will not be speciflcally en-

forced; Casserleigh v. Wood, 110 Fed. 308,

56 C. C. A. 212.

Where an Invalid contract has been per-

formed, its invalidity is not important; St
Louis H. & G. Co. V. U. S., 191 U. S. 163,

24 Sup. Ct. 47, 48 L. Ed. 130.

Property delivered under an executed il-

legal sale cannot be recovered back by any
party in pari delicto; Harriman v. Securities

Co., 197 U. S. 244, 25 Sup. Ct. 493, 49 L.

Ed. 739. But where a great swindle had
been perpetrated, it was held that a victim

might sue for his money, though he was in

pari delicto; Falkenberg v. Allen, 18 Okl.

210, 90 Pac. 415, 10 L. R. A. (N. S.) 494.

As to the .effect of war upon contracts, see

Wab. As to particular cases, see the several

titles upon the subjects involved.

VOIDABLE. See Void.

VOIR DIRE. A preliminary examination
of a witness to ascertain whether he is com-
petent.

When a witness was supposed to have an
interest in the cause, and was thereby ex-

cluded from testifying, the party against

whom he was called had the choice to prove
such interest by calling another witness to

that fact or he might require the witness
produced to be sworn on his voir dire as to

whether he had an interest in the cause or
not; but the party against whom he was
called was not allowed to have recourse to

both methods to prove the witness's interest

If the witness answered that he had no in-

terest, he was competent, his oath being con-

clusive; if he swore he had an interest, he
was rejected.

The witness was sworn on his voir dire to

ascertain whether he had an interest which
would disqualify him, because he would be

tempted to perjure himself if he testified

when interested. But when he was asked
whether he had such an interest, if he was
dishonest and anxious to be sworn in the
case, he would swear falsely he had none,
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and his answer being conelusiye, he was ad-

mitted as competent; if, oh the contrary, he
swore truly he had an interest, when he knew
that would exclude him, he was told that for

being thus honest he must be rejected.

A suitable inquiry is permissible in order
to ascertain whether a juror has any bias,

and this must be conducted under the super-

vision of the court and be largely left to its

sound discretion. There is no objection in

not allowing a juror to be asked as to his

political affiliations and whether they would
bias his judgment, in the absence of any
statement tending to show a special reason
for asking ; Connors v. XJ. S., 158 U. S. 408,

15 Sup; Ct. 951, 39 L. Ed. 1033 ; a juror may
be asked wfhether he is a member of certain

secret societies ; Burgess v. Mfg. Co. (Tex.)

30 8. W. 1110; or has ever belonged to "the

committee of 100"; Connors v. U. S., 158 U.

S. 408, 15 Sup. Ct. 951, 39 L. Ed. 1033. The
court may assume an exclusive examination
of jurors, though it is the better practice to

allow counsel to examine ; Jones v. State, 35
Fla. 289, 17 > South. 284.

See Intebest ; Jury.

VOLENTI NON FIT INJURIA. A maxim
meaning litetally : No one can enforce a
right arising out of a transaction which he
h^s Voluntarily assented to. It applies to in-

tentional acts which would otherwise be tor-

tious ; consent, for example, to an entry on
land which would otherwise be a trespass, or

consent to a physical harm which would
otherwise be an assault, as in the case of a

boxing match or a surgical operation. How-
ever, such consent does not exclude criminal

liability. No person can lawfully consent to

his own death, so that killing- a man in a

duel is murder. Nor can one lawfully con-

sent to grievous bodily harm, save for some
reasonable purpose; for example, a proper

surgical operation ; 8 Q. B. D. 534.

A master is under a legal duty to his serv-

ant to take care that the premises, plant, and
machinery are reasonably safe; but where
the servant expressly or impliedly agrees to

exempt his master from this obligation, in

whole or in part and to take the risk upon
himself, the maxim applies; [1891] A. C. 325.

Mere knowledge of an impending wrongful

act or of the existence of a wrongfully caused

danger does not of itself amount to consent,

even though no attempt is' made by the plain-

tiff to prevent or avoid the act or danger.

Knowledge may, however, be evidence of con-

sent ; [1891] A. C. 325 ; and even if it does

not prove an agreement to take the risk, it

may nevertheless be a bar to the plaintiff's

action, in that it may negative the existence

pf any negligence on the part of the defend-

ant In causing the danger, or it may estab-

lish the existence of contributory negligence

on the part of the plaintifC.

See Consent; Crime; Assault; Master
AND Servant.

VOLUNTARY. WilUngly ; done with one's

consent; negligently. Wolff § 5.

To render an act criminal or tortious, It

must be voluntary. If a man, therefore, kill

another without a will on his part while en-

gaged iu the performance of a lawful act,

and having taken proper care to prevent it,

he is not guilty of any crime. And if he com-
mit an injury to the person or property of
another, he is not liable for damages, unless

the act has been voluntary or through negli-

gence ; as, when a collision takes place be-

tween two ships without any fault in either.

2 Dods. Adm. 83 ; 3 Hagg. Adm. 320, 414.

When the crime or injury happens in the
performance of an unlawful act, the party

will be considered as having acted volunta-

rily.

VOLUNTARY ASSIGNMENT. See VoLtJN-

T\ART Conveyance ; Bonus v. Carter, 22 Neb.

514, 35 N. W. 394.

VOLUNTARY CONVEYANCE. A convey-

ance without any valuable consideration.

Voluntary conveyances are discussed most
frequently with reference to the statutes 13

Ellz, c. 5 (for the protection of creditors) and
27 Eliz. c. 4 (for the protection of subsequent

purchasers). A voluntary conveyance, how-

ever, is not within these statutes unless it is

fraudulent ; Cowp. 434. And, as between the

parties, a voluntary conveyance is generally

good.

In determining whether a voluntary con-

veyance is fraudulent and within the stat. 13

Eliz. c. 5, a distinction is made between ex-

isting (or previous) and subsequent creditors.

An evisting creditor, so called, is one who is

a creditor at the time of the conveyance ; and

it was at one time held that, as against him,

every voluntary conveyance by the debtor is

fraudulent ; Sexton v. Wheaton, 8 Wheat (U.

S.) 229, 5 L. Ed. 603; without regard to the

amount of the debts, the extent of the prop-

erty in settlement, or the circumstances of

the debtor ; Keade v. I/ivingston, 3 Johns. Ch.

(N. Y.) 50O, 8 Am. Dec. 520 ; but this rule is

now subject to great modifications both in

England and in the United States ; see 1

Am. L. Cas. 37-^0; and the conclusion to

be drawn from the more recent cases is that

the whole question depends in great measure

on the ratio of the debts, not so much to the

property the debtor parts with, as to that

which he retains ; Breil's Appeal, 24 Pa. 511

;

2 Beav. 344; 4 Drew. 632. . A subsequent

creditor is one who becomes a creditor after

the conveyance, and, as against him, a volun-

tary conveyance is not void unless actually

fraudulent ; 1 Am. L. Cas. 40 ; but there is

great diversity in the definition of the fraud

of which he may avaU himself ; see 3 De G. J.

& S. 298 ; L. It. 5 Ch. Ap. 518 ; Reade v. Liv-

ingston, 3 Johns. Ch. (N. Y.) 501, 8 Am. Dec.

520 ; Snyder v. Christ, 39 Pa. 499.

Whenever a voluntary conveyance is made,

a presumption of fraud properly arises upon
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the statute of 27 Ellz. c. 4, which presumption
may be repelled by showing that the trans-

action on which the conveyance was founded
virtually contained some conventional stipu-

lations, some compromise of Interests, or
reciprocity of benefits, that point out an ob-

ject and motive beyond the indulgence of af-

fection or claims of kindred, and not rec-

oncilable with the supposition of intent to

deceive a purchaser. But, unless so repelled,

such a conveyance, coupled with a subsequent
negotiation for sale, is conclusive evidence of
statutory fraud.

The principles of these statutes, though
they may not have been substantially re-

enacted, prevail throughout the United
States.

See May, Stats, of Eliz.; Bump, Fraud.
Conv. ; Note to Twyne's Case, 1 Sm. L. Cas.
(cases to 1879 discussed in 18 Am. L. Reg.
N. s. 137) ; Note to Sexton v. Wheaton, 1 Am.
h. Cas.; Story, Eq. Jurisp. §§ 350-436;
Feaudulent Conveyance.

VOLUNTARY ESCAPE. See Escape.

VOLUNTARY EXPOSURE TO UNNECES-
SARY DANGER. Where the Insured was
shot when unarmed, in the course of an alter-

cation, it was held that there could be a
recovery, though the insured may have been
the aggressor, if he had no reason to believe

that his opponent was armed. The court
held that the test was whether the assured
"had voluntarily or intentionally done some
act which reasonable prudence would nave
pronounced dangerous and in which death
had followed as a consequence;". Union 0. &
S. Co. V. Harroll, 98 Tenn. 591, 40 S. W. 1080,

60 Am. St Rep. 873. Where a party going

home at night voluntarily left other and safe

paths of travel and used a. dangerous railway

trestle ; Travelers' Ins. Co. v. Jones, 80 Ga.

541, 7 S. E. 83, 12 Am. St Rep. 270; and
where the assured sat down on a railway

track when an engine moving toward him
was only 25 feet away; or crossed dangerous
railroad tracks merely to save time ; Glass v.

Accident Ass'n, 112 Fed. 495; Williams v.

Ace. Ass'n, 133 N. Y. 366, 31 N. E. 222 ; and
where the assured jumped in the dark from
a freight train in rapid motion; Shevlin v.

Ace. Ass'n, 94 Wis. 180 ; the exception in the

policy was held to apply. But it must be

shown that there is on the part of the in-

sured some degree of consciousness of the

danger which results in the accidental death
of the Insured; Miller v. Ins. Co., 92 Tenn.
167, 21 S. W. 39, 20 L,. R. A. 765 ; Lovelace v.

Protective Ass'n, 126 Mo. 104, 28 S. W. 877,

30 L. R. A. 209, 47 Am. St Rep. 638.

A voluntary exposure to unnecessary dan-
ger implfes a conscious, intentional exposure,
something of which one is conscious but will-

ing to take the risk. By taking a policy

against accident one naturally understands
that he is to be protected against accident re-

sulting In whole or In part from his own in-

Bouv.—214

advertence. The phrase means something

more than contributory negligence or want
of ordinary care on the part of the assured

;

FoUis V. Aec. Ass'n, 94 la. 435, 62 N. W. 807,

28 L. R. A. 78, 58 Am. St Rep. 408. The
phrase Is not the entire equivalent of ordi-

nary negligence ; a degree of consciousness

of danger is necessary ; Miller v. Ins. Co., 92

Tenn. 167, 21 S. W. 39, 20 L. R. A. 765. See

Insubance.

VOLUNTARY JURISDICTION. In Ec-

clesiastical Law. That kind of jurisdiction

which requires no judicial proceedings : as,

the granting letters of administration and re-

ceiving the probate of wills.

VOLUNTARY MANSLAUGHTER. See
MuBDEB ; Manslauohteb ; Homicide.

VOLUNTARY NONSUIT. In Practice.

The abandonment of his cause by a plaintiff,

and an agreement that a judgment for costs

be entered against him. See Nonsuit.

VOLUNTARY PAYIHENT. One which Im-

plies that he who makes It Intends to waive
any right which he may have to resist it.

Rumford Chemical Works v. Ray, 19 R. I.

456, 34 Atl. 814.

VOLUNTARY WASTE. See Waste.

VOLUNTEER. One who receives a volun-

tary conveyance.
It is a general rule of equity that they will

not assist a mere volunteer who has a defec-

tive conveyance. Fqnbl^ Eq^JbJ^_a_5,^ 2;

and see the note there for some exceptions to

this rule. See, generally, 1 Madd. 271; 1

Supp. to Ves. Ch. 320; 2 id. 321; Powell,

Mortg.
One who takes from a trustee by volun-

tary conveyance, though without notice, will

not be protected; 2 P. Wms. 678. So of a
voluntary conveyance by a lunatic, even in

the absence of notice ; 7 De G., M. & G. 475.

In Military Law. Persons who, In time of
war, offer their services to their country and
march in its defence.

One who freely enlists m the place of an-
other, and becomes his substitute of his own
free will and accord. Is a volunteer within
the spirit and intent of the statutes. Magee
V. Cutler, 43 Barb. (N. Y.) 239. See Militia.

VOTE. Suffrage; the voice of an individ-
ual In making a choice by many. The total

number of voices given at an election; as,

the presidential vote.

In a viva voce election for a public ofBcer,

a voter cannot change his vote, once made,
after subsequent votes have been made and
recorded; Hopkins v. Swift, 100 Ky. 14, 37
S. W. 155.

In cumulative voting the voter must put
opposite the name of the candidate on whom
he Intends to cumulate something to indicate

the number of votes he intends to cast for
him, in default of which he will be taken to
have cast but a single vote for the candidate
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against whom he has made a marl^, although
he has marked but a few names or only one

;

[1897] 1 Q. B. 449.

See E)lection; Ballot; Suffbage; Vot-
es ; Woman ; Voting Machine.

VOTER. One entitled to a vote; an elec-

tor. The right to fix the qualifications of

voters is in the states, except so far as it is

limited by the 15th amendment to the consti-

tution of the United States, which provides

that the right of the citizens to vote shall

not be denied or abridged by the United

States or any state, on account of race, color,

or previous condition of servitude. The qual-

ifications of voters are similar in all the

states, but not uniform. They have been

summarized as follows: 1. Citizenship, either

by birth or naturalization; 2. Residence for

a given period of time in the state, county,

and voting precinct; 3. Age, the limit is

twenty-one years in all the states; 4. The
payment of taxes, In some states, and In

many states, registration ; 5. Freedom from
having committed an infamous crime ; 6.

Freedom from idiocy or lunacy; MeCrary,
Elect. § 4. Residence means actual settle-

ment within the state ; Sharp v. Mclntire, 2.3

Colo. 99, 46 Pac. 115. The legislature cannot

require a longer residence for voters at pri-

mary elections than the constitution pre-

scribes for voters at elections "authorized by
law," which term includes primary elections

;

Spier V. Baker, 120 Cal. 370, 52 Pac. 659, 41

L. R. A. 196. A person who is capable of

transacting the ordinary business of life,

even though laboring under some hallucina-

tion or delusion, unless it be shown to extend

to political matters, cannot be denied the

privilege of voting on the ground of want of

mental capacity; Clark v. Robinson, 88 111.

499.

VOTING MACHINE. In Rhode Island, up-

on the. application of the governor, the jus-

tices gave an opinion that a statute author-

izing the use of a voting machine would be

constitutional. In re Voting Machine, 19 R.

I. 729, 36 Atl. 716, 36 L. R. A. 547. Existing

legislation authorizing the use of voting ma-
chines does not contravene the constitution.

Such acts are constitutional; People v. Tay-

lor, 257 111. 192, 100 N. E. 534; Elwell v.

Comstock, 99 Minn. 261, 109 N. W. 113, 698,

7 L. R. A. (N. S.) 621, 9 Ann. Cas. 270 ; State

V. Carroll (Wash.) 138 Pac. 306 (if secrecy is

secured) ; they do not contravene a state

constitution which requires that all elections

shall be by ballot; Lynch v. Malley, 215 111.

574, 74 N. E. 723, 2 Ann. Cas. 837 (contra,

State V. Board of Elections, 80 Ohio St. 471,

89 N. E. 33, 24 L. R. A. [N. S.] 188) ; even if

the voter cannot see that his vote is correctly

recorded and counted ; Henderson v. Board

of Election, 160 Mich. 36, 124 N. W. 1105;

voting by an efflcient and secret machine is

voting by ballot within a state constitution

;

Eawell V. Comstock, 99' Minn. 261, 109 N. W.

113, 698, 7 D. B. A. (N. S.) 621, 9 Ann. Cas.

270.

See In re Opinion of the Justices, 178

Mass. 605, 60 N. E. 129, 54 L. R. A. 430. See

In re Taylor, 150 N. Y. 242.

VOTING TRUST. A term applied to the

accumulation in a single hand or in a few
hands of shares of corporate stock, belonging

to several or many owners, in order, thereby,

to control the business of the company. In

some instances the certificates are placed in

the hands of a single holder or of a commit-

tee, accompanied by irrevocable proxies to

vote on them. In other instances the stock

is placed in the name of such committee.

Certificates are usually issued to the benefi-

cial owners of the stock, and these certifi-

cates are bought and sold in the market. It

has been held that all agreements to tie up
stocks by irrevocable proxies or by placing

them in the bands of trustees are illegal, and
any beneficial owner may withdraw his stock

from them at pleasure; Fisher v. Bush, 35

Hun (N. Y.) 641; Havemeyer v. Havemeyer,

43 N. T. Super. Ct. 506; Moses v. Scott, 84

Ala. 608, 4 South. 742 ; whether he be a par-

ty to the agreement or an assignee of the

stock of such party; Shepaug Voting Trust

Cases, 60 Conn. 553, 24 AH. 32; In re Ger-

micide Co., 65 Hun 606, 20 N. T. Supp. 495;

White V. Tire Co., 52 N. J. Eq. 178, 28

Ati. 75.

An agreement not to sell stock except by

consent of all parties to the agreement is held

to be in restraint of trade and void ; Fisher

V. Bush, 35 Hun (N. Y.) 611. It has, how-

ever, been held that an agreement among the

stockholders to hold the stock together and

to sell it together is valid; Havemeyer v.

Havemeyer, 43 N. Y. Super. Ct. 507.

Where stock is transferred to a trustee un-

der a contract by which he agrees to hold

aud vote it for the benefit of two other per-

sons and himself jointly, to dispose of it

when and as agreed upon by himself and one

of the other parties, the other parties have

no such title or right of possession thereof as

would give either of them a right of action

against the trustee for conversion upon his

refusal to transfer to such party one-third of

the stock; Louisville T. Co. v. Stockton, 75

Fed. 62, 21 C. C. A. 225.

Where a statute forbade a consolidation of

competing lines, the purchase by a railroad

company of the stock of a competing line

which was then vested in a third party as

trustee, was held void and the trustee was

enjoined from voting thereon; Clarke v.

Banking Co., 50 Fed. 338, 15 L. R. A. 683.

See Restraint of Trade, for other cases

;

See also Trust, for the use of voting trusts

in combinations of capital known as trusts.

Where stock was vested in a trustee under

an agreement that it was to remain with

such trustee for four years, certain stock-

holders agreeing not to sell their holdings
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without first offering them to the remaining
parties to the agreement, and the trustee
holding an irrevocable power of attorney to

Tote the stock, it was held that the trust

agreement was not void per ae, and that as

long as the beneficial owners did not make
any effort to withdraw from the trust there

was no reason why the trustee should not
vote upon it; Brown v. S. S. Co., 5 Blatch.

525, Fed. Cas. No. 2,025.

The holders of a majority of the stock of
a railroad company agreed that it should be
vested in the name of the president of an-
other railroad company, who should deliver

to an appointee of the directors of the com-
pany in question an irrevocable proxy to vote
upon such stock; certificates were issued to

the stockholders who were parties to the

agreement. Certain parties purchased a mi-

nority of the trust certificates and requested
the return of the stock, which was refused.

The court enjoined the trustee from voting

on the stock and compelled a transfer to the

beneficial owners thereof, holding that the

right was vested in the latter and the trustee

could not lawfully refuse it to them; 14

Wkly. L. Bull. (Ohio) 68. See 15 id. 419, 423.

See also Woodruff v. K. Co., 30 Fed. 91, sub-

stantially to the same effect.

In the Reading railroad trust (Shelmerdlne
V. Welsh, 8 Pa. Co. Ct. R. 330), on the reor-

ganization of the company, certain securities

and stock were vested in a reconstruction

board under a voting trust, by which certifi-

cates of beneficial interest, were issued. On
a bill by a stockholder to restram the trus-

tees from voting upon the stock held by them
at an election soon to occur, a preliminary in-

junction was refused because the interests

were too complicated to permit of interfer-

ence upon such short notice. The court (Hare,

P. J.) was of opinion that the voting trust

was necessary to sustain and carry out the

provisions of the reorganization and that the

voting trustees represented not only the stock

but the other securities and liens' on the

property, under the reorganization.

It seems to be settled that if an agreement
be made between creditors of a corporation

and the stockholders, whereby the creditors

forbear to proceed against the corporation,

or for the purposes of obtaining further

credit that stock be placed in the hands of

trustees for the purposes of voting, such a

voting trust is good. Mobile & O. R. Co. v.

Nicholas, 98 Ala. 92, 12 South. 723; Greene
V. Nash, 85 Me. 148, 26 Atl. 1114.

In Mobile & O. R. Co. v. Nicholas, 98 Ala.

92, 12 South. 723, the court was of opinion

that the cases in which voting trusts were

considered Illegal were based rather upon
the ground of the unlawful purpose for which
they were created than upon their intrinsic

illegality, and it reached substantially the

same result as the Reading railroad case

cited above.

A contract to place the stock In the hands

of one of the parties, to be voted as a unit,

is not void, where the purpose was to vest

the control for a fixed period In the persons

who originally promoted the company; Gray
V. Ry., 120 111. App. 159 ; so of a voting trust

vested in the directors for five years, in or-

der to continue the policy of the company;

Boyer v. Nesbitt, 227 Pa. 398, 76 Atl. 103, 136

Am. St. Rep. 890; and of a voting trust for

twenty-five years, the trustees to vote as a

majority should direct; Carnegie Trust Co. v.

Ins. Co., Ill Va. 1, 68 S. E. 412, 31 L. R. A.

(N. S.) 1186, 21 Ann. Cas. 1287; and an agree-

ment among stockholders that their stock

shall be voted in a block, the vote to be de-

termined by ballot among them; Smith v. Ry.

Co., 115 Cal. 584, 47 Pac. 582, 35 L. R. A. 309,

56 Am. St. Rep. 119; and an agreement to

pool stock for three years, to be voted by a

committee of five; Brightnian v. Bates, 175

Mass. 105, 55 N. E. 809; and a mere voting

trust in which the stockholders holding par-

ticipating shares chose a managing commit-

tee with power to direct the trustees In the

voting of the stock and management of the

company, its object being the benefit of all

the stockholders equally and not tending to

eliminate competition; Venner v. Ry. Co., 258

111. 523, 101 N. E. 949. Contra, an agree-

ment to take from the stockholders the

right to vote for three years; Sheppard v.

Power Co., 150 N. C. 776, 64 S. E. 894 ; and
any agreement to separate the beneficial and

legal title to stock ; id.; and an agreement be-

tween a majority of the stockholders af a

national bank which gave to voting trustees

uncontrolled power to manage the bank for

fifteen years; Bridgers v. Bank, 152 N. C.

293, 67 S. E. 770, 31 U B. A. (N. S.) 1199

;

is void.

There must be some further consideration

than the mutual concurrent acts of the stock-

holders in depositing their stock ; 2 Railw. &
Corp. L. J. 409 (Vanderbilt v. Bennett); if

there be none, then the right to vote wUl be

revocable ; Harvey v. Imp. Co., 118 N. C. 693,

24 S. E. 489, 32 L. R. A. 265, 54 Am. St Rep.

749 ; Smith v. Ry. Co., 115 Cal. 584, 47 Pac.

582, 35 L. R. A. 309, 56 Am. St. Rep. 119.

There has been a distinction drawn be-

tween combinations to control the voting

power permanently and those to control It for

a fixed, definite and reasonable period ; Hey
V. Dolphin, 92 Hun 230, 36 N. T. Supp. 627

;

Brown V. Britton, 41 App. DIv. 57, 58 N. Y.

Supp. 353 ; and between a voting trust form-

ed for the carrying out of a certain policy

and one where the management is left to the

trustee ; Kreissl v. Distilling Co., 61 N. J. Eq.

5, 47 Atl. 471; Ohio & M. E. Co. v. State,

49 Ohio St. 668, 32 N. E. 9.33 ; and between an
agreement' by which several agree that stock

shall be voted as one may direct, and an
agreement that It shall be voted as a stranger

may direct; Clowes v. Miller, 60 N. J. Eq.

179, 47 Atl. 345.

An agreement between stockholders that
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they will, for five years, vote their aggregate
shares as one body, to be determined by bal-

lot between them, is a proxy to vote as a
majority directs; Smith v. K. Co., 315 Cal.

584, 47 Pac. 582, 35 L. E. A. 309, 56 Am. St.

Rep. 119.

It has been assumed that a voting trust is

in the nature of a proxy, and as such revoca-
ble; Vanderbilt v. Bennett, 6 Pa. Co. Ct. E.
193; Shepaug Voting Trust Cases, 60 Conn.
553, 24 Atl. 32. And statutes limiting the cre-

ation of proxies have been construed as ap-
plying to the creation of trusts; Shepaug
Voting Trust Cases, 60 Conn. 553, 24 Atl. 32.

It has been held that the power to vote is

inseparable from the ownership of each
share; Harvey v. Improvement Co., 118 N. C.

699, 24 S. E. 489, 32 L. a A. 265, 54 Am. St.

Rep., 749 ; Shepaug Voting Trust Cases, 60
Conn. 553, 24 Atl. 32 ; Griffith v. Jewett, 15
Wbly. L. Bull. (Ohio) 419; but in Koyer v.

Nesbitt, 227 Pa. 398, 76 Atl. 103, 136 Am. St.

Rep. 890, it was held that this might be jus-

tified where there was some proper interest to

conserve.

The Pennsylvania act of May 26, 1893,
disqualifies the holder of the bare leeal title

to stock from voting thereon, if challenged,
and enables the beneficial owner, upon proper
proof at the meeting, to vote his stock. A
holder's right to vote such stock is revocable

by the real owner; Com. v. Roydhouse, 233
Pa, 234, 82 Atl. 74 ; but a voting trust has
been upheld in Pennsylvania ; see cases cited

herein.

it has been held that an attempt to dis-

solve a voting trust by one whose shares are
not in the trust cannot be successful; Zim-
mermann v. Jewett, 19 Abb. N. C. (N. Y.) 459.

One holding", a voting trust certificate in a
corporation is a proper person to apply for a
receiver, the statute authorizing "any cred-

itor or shareholder" to bring a bill ; U. P.

Independent Tel. Co. v. O'Grady, 75 N. J. Eq.

301, 71 Atl. 1040.

See 44 Am. L. Reg. & Rev. 413, where a

form of certificate is given and the cases are

collected by Charles H. Burr, Jr., who finds a

definite formulation of conclusions to-be im-

possible. See Smith v. Ey. Co., 115 Cal.-584,

47 Pac. 582, 35 L. R. A. 309, 56 Am. St. Rep.

119 ; Morel v. Hoge, 130 Ga. 625, 61 S. E. 487,

16 L. R. A. (N. S.) 1136, 14 Ann. Cas. 935;

42 Am. L. Eev. 133; Stockholdeb; Re-
STBAiNT of Trade.

VOUCHEE. In common recoveries, the

person who is called to warrant or defend

the title is called the vouchee. 2 Bouvler,

Inst. n. 2093.

VOUCHER. In Accounts. An account-

book in which are entered the acquittances

or warrants for the accountant's discharge.

Any acquittance or receipt which is evidence

of payment or of the debtor's being discharg-

ed. See State v. Hickman, 8 N. J. L. 299;

Whltwell V. Willard, 1 Mete. (Mass.) 2lfe.

A merchant's books are the vouchers of the
correctness of his accounts and a receipt is

voucher of payment, but neither is conclu-
sive. Peojle V. Haws, 12 Abb. Prac. (N. Y.)

202.

When used in connection with the dis-

bursement of money, voucher means a writ-

ten or printed instrument in the nature of
a bill of particulars, account, etc., which
shows on what account and by what authori-

ty a particular payment has been made.
State V. Moore, 36 Neb. 579, 54 N. W. 866;
People V. Swigert, 107 111. 495.

Vouching a claim merely means that it has
been investigated and approved ; First T. &
S. Bank v. Ey. Co., 195 Fed. 330.

In Old Conveyancing. The person on whom
the tenant to the prcBcipe calls to defend the
title to the land, because he is supposed to

have warranted the title to him at the time
of the original purchase.

The person usually employed for this pur-

pose is the crier of the court, who is there-

fore called the common voucher. See Cruise,

Dig. tit. 36, c. 3, s. 1; 22 Viner, Abr. 26;

Eecovebt.

VOUCHING TO WARRANTY. The call-

ing of one who has warranted lands, by the

party warranted, to come and defend the

suit for him. Co. Litt. 101 & ; 3 Bla. Com.

300. But see 19 L, Q. E. 349. See Waeean-
TY, VOUCHIJSQ TO.

VOYAGE. In Maritime Law. The passage

of a ship upon the seas from one port to

another, or to several ports. The term in-

cludes the enterprise entered upon and not

merely the route. Friend v. Ins. Co., 113

Mass. 326. The actual transit of a vessel

from port to port. The Mary Adelaide Ran-

dall, 93 Fed. 222. Each trip constitutes a

voyage ;
.The Rose Culkin, 52 Fed. 332.

Where a steapiship is engaged in making

regular trips from Havre to New York and

return, each trip in one direction constitutes

a voyage within the meaning of the statute

providing for limitation of liability of own-

ers to their interest in the vessel and "her

freight for the voyage" ; In re La Bourgogne,

117 Fed. 261.

Where a loss was occasioned whilst load-

ing the cargo, it was held to be during the

voyage; L. R. 15 P. D. 203.

Every voyage must have a terminus a quo

and a terminus ad quern. When the insur-

ance is for a limited time, the two extremes

of that time are the termini of the voyage

insured. When a ship is insured both out-

ward and homeward, for one entire premi-

um, this, with reference to the insurance, is

considered but one voyage, and the terminus

a quo is also the terminus ad quenA; Marsh.

Ins. b. 1, c. 7, s. 1-5.

As to the commencement and ending of the

voyage, see Eisk.
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The voyage, with reference to the legality

of it, is sometimes confounded with the traf-

fic in which the ship is engaged, and is fre-

quently said to be illegal only because the
trade is so ; biit a voyage may be lawful, and
yet the transport of certain goods on board
the ship may be prohibited; or the voyage
may be Illegal, though the transport Of the
goods be lawful ; Marsh. Ins. b. 1, c. 6, s. 1.

See Deviation; Sailing.

Justice Miller, in Wabash, St. L. & P. R.
Co. v. Illinois, 118 U. S. 557, 7 Sup. Ct. 4, 30
L. Ed. 244, used the word in relation to the
transportation of goods by railroad through
more than one state.

In the French Law, the voyage de conserve
is the name given to designate an agreement

made between two or more sea-captains that

they will not separate in their voyage, wlU
lend aid to each other, and will defend them-

selves against a common enemy or the ene-

my of one of them in case of attack. This

agreement is said to be a partnership. 3

Pardessus, Dr. Com. n. 656; 4 id. 984; 20

Toulller, n. 17.

VOYAGE CHARTER. One in which there

is an agreement for a defined voyage.

VULGO CONCEPTI (Lat.). In Civil Law.

Bastards whose father was unknown. Leg.

53, fE. de statu hominum. Those, also, whose
fathers, though known, could not lawfully be

recognized as such: viz., the offspring of

incest and adultery. Code Civ. 3. 7. 1.
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w
WAD I A. A pledge. See Vaditim:; Fides

Facta.

WADSET. In Scotch Law. The old term
for a mortgage. A right by which lands or

other heritable subjects are Impignorated by
the proprietor to his creditor in security of

his debt. Like other heritable rights, it is

protected by seisin.

WAGE. To give a pledge or security for

the performance of anything: as, to wage or

gage deliverance, to wage law, etc. Go. Litt.

294. This word is but little used.

WAGE-EARNER. In the bankrupt act, an
individual working for wages at a rate not

exceeding $1,500 per year. In re Wakefield,

182 Fed. 247.

The act does not fix the time when the

status of the Individual as a wage-earner is

to be deterpiined. In many of the cases it

has been determined by the vocation of the

individual when the act of bankruptcy was
committed; In re Crenshaw, 156 Fed. 638;

Flickinger v. Bank, 145 Fed. 162, 76 C. C. A.

132. It has been held that the status of the

alleged bankrupt is to be determined as of

the period when he contracted the debt to

be proved, and acquired the property to be

administered ; and if he was at that time en-

gaged In mercantile pursuits, he cannot de-

feat the operation of the law by thereafter

engaging in an exempt occupation; In re

Burgin, 173 Fed. 726; TifCany v. Milk Co.,

141 Fed. 444; Bollinger v. Bank, 177 Fed.

609, 101 C. O. A. 235.

One engaged in manufacturing and trading

does not become a wage-earner and exempt

from adjudication as a bankrupt because,

while working as a manufacturer and trad-

er, he also earns wages by working for an-

other in a different occupation ; and if debts

are contracted while he is engaged as a man-

ufacturer and trader, he is not exempt from

involuntary bankruptcy because he subse-

quently becomes a wage-earner; In re Naro-

ma Chocolate Co., 178 Fed.'sSS.

WAGER. A bet; a contract by which two

parties or more agree that a certain sum of

money, or other thing, shall be paid or de-

livered to one of them on the happening or

not happening of an uncertain event. See

Merchants' S., L. & T. Co. v. Goodrich, 75

111. 560.

A contract upon a contingency by which

one may lose but cannot gain, or the other

can gain but cannot lose, is a wager; Shu-

mate v. Com., 15 Gratt. (Va.) 653 ; but there

must be a risk by both parties; Quarles v.

State, 5 Humph. (Tenn.) 561. In Cassard

V. Hlnman, 1 Bosw. (N. Y.) 207, it was said:

"A wager is something hazarded on the is-

sue of some uncertain event; a bet is a

wager, though a wager Is not necessarily a
bet."

At common law, wagers were not, per se,

void ; Johnston v. Russell, 37 Cal. 670 ; Mon-
roe V. Smelley, 25 Tex. 586, 78 Am. Dec.
541; but if they were foolish, or tended to

annoy others or outrage decency, they were
discountenanced; Odger, C. L. 727. See
[1907] 1 K. B. 758, for the history of the law
of gaming contracts, in the judgment of
Fletcher Moulton, L. J.

By an English statute passed in 1845, wa-
gers were prohibited, and similar statutes
have been passed in many of the states. See
Dos Passes, . St. Br. 409 ; Margins.
Where a contract is a mere device to avoid

the statute, it is Illegal, but the burden of
proving its illegality is upon the defendant;
Bigelow V. Benedict, 70 N. T. 202, 26 Am.
Rep. 573 ; and the intention of the parties is

for the jury; 20 E. L. & a 290; Kirkpat-
rick V. Bonsall, 72 Pa. 155.

Where both parties to contracts for the sale

and purchase of stocks intend that no stocks

shall be delivered and that "differences"

only shall be accounted for, the mere fact

that the contracts provide that either party
may require completion of the purchase and
delivery or receipt (as the case may be) of

stocks, does not prevent them from being
contracts by way of gaming and wagfering

within Gaming Act 1845, and therefore void

;

[1896] A. C. 166; [1905] 1 Ch. 307; [1911]

1 K. B. 70. The true test of the validity of

a contract for future delivery is whether it

could be settled in money or whether the

party selling could tender and compel accept-

ance of the particular commodity ; Samp-
son V. Cotton Mills, 82 Fed. 833; and a con-

tract for the sale of a commodity for future

delivery is valid if the parties intend a fu-

ture delivery, but invalid if none is contem-
plated, but only a payment of the difference

between the contract and the market price;

Board of Trade v. Stock Co., 198 U. S. 236,

25 Sup. Ct. 637, 49 L. Ed. 1031 ; Edgerton &
Son V. J. T. Edgerton & Bro., 153 N. C. 167,

69 S. E. 53; Raymond v. Parker, 84 Conn.

694, 81 Atl. 1030. Where the parties con-

template an actual delivery of the commod-
ity, the contract is not a gambling contract,

though it provides it may be settled by a

money payment upon failure to deliver actual

cotton; Daniel v. Reeves, 139 Ga. 646, 77
S. E. 1067; even" where the principals may
not be able to enforce the contract and the

broker through whom the transaction is

made is ignorant of their intention, he can-

not recover for money paid out in commis-

sions; Ware v. Pearsons, 173 Fed. 878, 98

C. C. A. 364 ; Connor v. Black, 119 Mo. 126,

24 S. W. 184; contra, 29 T. L. R. 479; the

same principle applies to contracts for the
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sale and delivery of grain; Barnard v.

Baekhaus, 52 Wis. 593, 6 N. W. 252, 9 N. W.
595; and Indeed to any contract for the
sale or purchase of any personal property to

be delivered at a future date, which is in-

tended by both parties as a wager on the

rise and fall of prices and to be settled by
payment of differences ; Beadles v. McElrath,
85 Ky. 230, 3 S. W. 152 ; Embrey v. Jemison,
131 U. S. 336, 9 Sup. Ct 776, 33 L. Ed. 172

;

but an agreement to sell grain for future
delivery is not necessarily a gambling trans-

action; Morrissey v. Broomal, 37 Neb. 766,

56 N. W. 383. The legality of purchases
and sales of grain on exchanges is governed
by the law of the state where the exchange
is located; Wilhite v. Houston, 200 Fed.
390, 118 0. C. A. 542.

A purchase, with an option to the seller

to deliver on a certain day. Is not a wager

;

Plxley V. Boynton, 79 111. 351; Mohr v.

Mlesen, 47 Minn. 228, 49 N. W. 862 ; and the

usage allowing merchants to settle such
contracts by "differences" does not necessa-

rily render such contracts void; Boyd v.

Hanson, 41 Fed. 174. Margins advanced to

brokers on contracts made to be settled on
differences may be recovered; Elder v. Tal-

cott, 43 111. App. 439; Weld v. Cable Co.,

199 N. Y. 88, 92 N. E. 415. Where purchases
and sales are actually completed by deliv-

ery to the holder, who obtained the money
to pay advances by hypothecating the stock,

the transactions are valid; [1895] A. C. 318.

See a note in 33 Am. L. Reg. N. S. 436. A
case varying from the general rule that

where accounts are to be settled by differ-

ences, the transaction is a gambling one,

confines it to cases where neither party ex-

pects any delivery at any time and holds

the transaction valid if the final balance is

to be by delivery, though intermediate bal-

ances were otherwise settled; Dillaway v.

Alden, 88 Me. 230, 33 Atl. 981. The law
looks at the intention of the parties, which
is a fact for the jury, and oral evidence may
be given of the circumstances, without re-

spect to the form of the transaction ; Youn-
kin V. Collier, 47 Fed. 574 ; but a transaction

which on its face is legitimate cannot be

held void as a wagering contract by show-

ing that one party only so understood and
meant it to be. The proof must go further

and show that this understanding was mu-
tual; Bibb V. Allen, 149 U. S. 481, 13 Sup.

Ct 950, 37 L. Ed. 819. See Dos Passos. St.

Br. 47. See also Option ; Futubes ; Maegin.

It has been held that contracts between

the purchaser of futures and 'a broker, made
without the state, though valid where made,
could not be enforced in the state where it

was invalid by statute; Lemonius v. Mayer,

71 Miss. 514, 14 South. 33; the same prin-

ciple applies to notes given in settlement of

gambling transactions; Pope v. Hanke, 155

111. 617, 40 N. E. 839, 28 L. R. A. 568.

Where a note which was delivered to a brok-

er to secure him against loss In stock trans-

actions was transferred to an innocent pur-

chaser without notice, equity would not com-

pel its return, because given for a gambling

debt; Albertson v. Laughlin, 173 Pa. 525,

34 Atl. 216, 51 Am. St. Rep. 777 ; and a

mortgage securing advances for margins

on a contract for future delivery was held

valid where the advances were made in good

faith to save loss; Sampson v. Cotton Mills,

82 Fed. 833; but the original payee cannot

recover on a note, for money advanced upon

or in execution of a contract of wager, to

which he is a party or direct participant in

the name of or on behalf of the parties ; Em-
brey V. Jemison, 131 U. S. 336, 9 Sup. Ct
776, 33 L. Ed. 172. See Zeltner v. Irwin,

25 App. Div. 228, 49 N. Y. Supp. 337.

The English statute prohibiting the re-

covery of money, etc., deposited to abide

the event of a wager, applies only to a de-

posit as the stake to abide the event of a

wager and not to deposits as security for the

observance by the loser, of the terms of the

wagering contract; and the authority to re-

turn the latter may be revoked and the se-

curities recovered at any time before their

appropriation; [1891] 2 Q. B. 329.

If all options were prohibited, all condi-

tional contracts would have to be pro-

hibited. See Dr. Wharton's note to Melchert

V. Tel. Co., 11 Fed. 193; also Bigelow v.

Benedict, 70 N. Y. 202, 26 Am. Rep. 573.

When one loses a wager and gets another

to pay the money for him, an action lies

for the recovery of the money; 15 C. B. N.

S. 316; but see Dickson's Ex'r v. Thomas,
97 Pa. 278. So it is said that where an
agent advances money to his principal to

pay losses incurred in an illegal transaction,

the contract between them, made after the

illegal contract is closed, is binding ; Lehman
V. Strassberger, 2 Woods, 554, Fed. Cas. No.

8,216. See Durant v. Burt 98 Mass. 101.

Where a broker sued his principal for ad-

vances and commissions on the purchase of

property. It was held that the fact that per-

sons from whom the broker bought the prop-

erty for his principal had not the goods on
hand when the contract was made, and
that they had no reasonable expectation of

acquiring them except by purchase, did not

defeat the broker's right to recover ; Sawyer
V. Taggart 14 Bush (Ky.) 727. See, also,

5 M. & W. 462.

See Biddle, Stock Brokers; Lewis, Stocks;

article by Dr. Wharton in 3 Cr. L. Mag. 1,

on Political Economy and Criminal Law.
Wagers on the event of an election laid

before the poll is open; 1 Term 56; Bunn
V. Rlker, 4 Johns. (N. Y.).426, 4 Am. Dec.

292 ; Wroth v. Johnson, 4 H. & McH. (Md.)

284; or after it is closed ; McCullum v. Gour-

lay, 8 Johns. (N. Y.) 147; Lansing v. Lan-
sing, id. 454; are unlawful. See McCrary,
Elect. § 149. And wagers are against public

policy if they are in rest];3.int of marriage;
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10 East 22 ; If made as to the mode of play-

ing an Illegal game; 2 H. Bla. 43; Wootan
V. Basket, 1 N, & McC. (S. C.) 180; or on
an abstract speculative question of law or

judicial practice, not arising out of circum-
stances in which the parties have a real in-

terest ; 12 East 247. But see 1 Cpwp. 37.

Wagers, though on indifferent subjects,

are inconsistent with good morals, and as

such, are void, as against public policy;

Bernard v. Taylor, 23 Or. 419, 31 Pac. 968,

18 L. R. A. 859, 37 Am. St. Rep. 693.

Wagers as to the sex of an individual;

Cowp. 729; or whether an unmarried wo-

man had borne or would have a child; 4

Camp. 152; are illegal, as necessarily lead-

ing to painful and indecent considerations.

Every bet about the age, or height, or

weight, or wealth, or circumstances, or

situation of any person, is illegal; and this,

whether the subject of the bet be man, wo-
man. Or child, married or single, native or

foreigner, in this country or abroad; Phillips

V. Ives, 1 Rawle (Pa.) 42. And it seems that

a wager between two coach-proprietors,

whether or not a particular person would
go by one of their coaches, is illegal, as ex-

posing that person to inconvenience; 1 B.

& Aid. 683.
,

In the case even of a legal wager, the

authority of a stakeholder, like that of an
arbitrator, may be rescinded by either party
before the event happens. And if after

his authority has been countermanded and
the stake has been demanded, he refuse to

deliver it, trover or assumpsit for money had
and received is maintainable; 1 B. & Aid.

683. And where the wager is in its nature

illegal, the stake may be recovered, even

after the event, on demand made before it

has been paid over; 4 Taunt. 474. But see

Yates V. Foot, 12 Johns. (N. Y.) 1; Deaver
V. Bennett, 29 Neb. 812, 46 N. W. 161, 26 Am.
St. Rep. 415; Corson v. Neatheny, 9 Colo.

212, 11 Pac. 82. Where the stakeholder of

a wager void as between the parties is noti-

fied by one of them not to pay over the mon-
ey to his adversary, even after the result

of the event has become known, but before

payment has been made, he cannot defeat

an action by such party for its recovery;

licwy V. Crawford, 5 Tex. Civ. App. 293, 23

S. W. 1041 ; Weaver v. Harlan, 4S Mo. App.

319. See Stakehoudeb ; Makqin; Hoese

Race; Insueable Interest.

WAGER OF BATTLE. A mode of trial

which existed among almost all the German
people and was introduced into England by

William the Conqueror.

It was resorted to in three eases only ; In the

court martial or court of chivalry ; In appeals of

felony and upon approvements ; and upon issue

Joined in a writ of right. Co. Litt. § 294. On ap-

peals parties fought in their own proper persons, on

a writ of right by their champions. But if the ap-

pellant or approval were a woman, a priest, an in-

fant, or of the age of sixty, or lame or blind, or a

peer of the realm, or a citizen of London ; or If the

crim« were notorious? in such cases wager of bat-

tle might be declined by the appellant or approver.
But. where the wager of battle was allowed, the ap-
pellee pleaded npt guilty, and threw down his glove;

declaring he would defend the same with his body.
The appellant took up the glove, replying that he
was ready to make good his appeal, body for body.
Thereupon the appellee, taking the Bible in his
right tand, and in his left the right band of his
antagonist, swore to this effect: "Hear this, O man,
whom I hold by the hand, who callest thyself John
by the name of baptism, that I, who call myself
Thomas by the name of baptism, did not felonious-
ly murder thy father, William by name, nor am
anywise guilty of the said felony ; so help me God
and the saints ; and this I will defend against thee
by my body, as this court shall award." The appel-
lant replied with a like oath, declaring also that th»
appellee had perjured himself. Then followed oaths
by both parties against amulets and sorcery as fol-

lows: "Hear this, ye Justices, that I have this day
neither eat, drank, nor have upon me neither -bones,

stones, nor grass, nor any enchantment, sorcery, or
witchcraft, whereby the law of God may be abased,
or the law of the devil exalted ; so help me God and
his. saints." The battle was then begun ; and if the
appellee were so far vanquished as not to be able
or willing to fight any longer he was adjudged to be
hanged immediately ; but it he killed the appellant,
or could maintain the fight from sunrising till the
stars appeared in the evening, he was acquitted.
Also if the appellant became recreant, and pro-
nounced the word craven, he lost his Uieram legem,
and became Infamous (see Craven), and the appel-
lee recovered his damages, and was forever quit of

any further proceedings for the same offence. The
proceedings in wager of battle in a writ of right
were similar to the above except that the battle was
by champions. It was the only mode of determining
a writ of right until Henry 11. introduced the granS
assize, g. .v. The prevalence of Judicial combats in
the Middle Ages is attributed by Mr. Hallam to sys-

tematic perjury in witnesses, and want of legal dis-

crimination on the parts of Judges. Moz. & W. It

was not abolished in England till the enactment ot
Stat. 59 Geo. III. c. 46. See 1 B. & Aid. 405 ; 3 Bla.

Com. 339 ; 4 id. 347 ; Appeal. This mode of trial

was not peculiar in England^ The emperor Otho,
983, held a diet at Verona, at which several sover-

eigns and great lords of Italy, Germany, and France-

were present. In order to put a stop to the frequent
perjuries in Judicial trials, this diet substituted in

all cases, even in those which followed the course of
the Roman law, proof by combat for proof by oath.

Henrion de Pansey, Auth. Judic. Introd. c. 3. And
for a detailed account of this mode, of trial see Her-
bert, Inns of Court,. 119. The last case in which,

the right was asserted was Ashton vs. Thornton, 1

B. & Aid. 405, where Lord Ellenborough declared

that it was part of the general law of the realm
and must be enforced, no matter how much disap-

proved. See Wills, Circ. Bv. 290, for a detailed

statement of the facts. At the next session of the

British parliament an act was passed to abolish ap-

peals of murder, treason, felony, or other offences,

and wager of battle, or Joining issue or trial by
battle, in writs of right. 69 Geo. III. c. 46. In the^

Statutes of South Carolina, Edition of 1857, It is

said to be in existence in that state. For the his-

tory of this species of trial, see 3 Bla. Com. 337; 4

id. 347; Encyclopedie, Oage de Bataille; Steph. PI.

122, and App. note 35. The Laws Lumber Room, by

Francis Watt; Taswell-Langmead, Engl. Constit.

Hist.

WAGER OF LAW. In Old Practice. An
oath taken by a defendant in an action of

debt that he does not owe the claim, support-

ed by the oaths of eleven neighbors.

When an action of debt is brought against a man
upon a simple contract, and the defendant pleads

nil debet, and concludes his plea with this formula,

"And this he is ready to defend against Mm the said

A B and his suit, as the court of our lord the king

here shall consider," etc., he is then put in sureties

(.vadios) to wage his law on a day appointed by the
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Judge. The wager of law consists in an oath taken
by the defendant on the appointed day, and con-
firmed by the oaths of cornpurgators (which see).

This oath had the effect of a verdict in favor of the
defendant, and was only allowed In the actions of
-debt on simple contract, detinue and account ; nor
was it allowed to any one not of good character, nor
in criminal cases or cases in the Exchequer, nor
when trespass, deceit or any' forcible injury was
alleged. In consequence of this privilege of the de-
fendant, assumpsit displaces debt as a form of ac-
tion on simple contracts, and Instead of detinue,
trover was used. But in England wager of law was
abolished by 3 & 4 Will. IV. e. 42, § 13. And even
liefore its abolition it had fallen into disuse. It was
last used as a method of defence in 2 B. & C. 538,

where the defendant offered to wage his law, but
the plaintifl abandoned the case. This was in 1824.

If it ever had any existence in the United States, it

Is now completely abolished ; Childress v. Emory, 8
Wheat. (U. S.) 642, 5 L. Ed. 703.

The name (in law Latin, vadiatio legis) comes
Irom the defendant's being put in pledges (uadto) to
appear on a given day with his "oath-helpers."
Jenks, Hist. E. L. 46 ; to make his oath on the ap-
pointed day. It was very early in use in England,
as Glanville distinctly describes it. Glanville, lib. 1,

e. 9, 12. See Steph. PI. '124, 250; Co. 2d Inst. 119;
3 Chltty, PI. 497 ; 13 Viner, Abr. 58 ; Bac. Abr. 1
Holdsw. Hist. E. L. 138 ; Thayer, Evid. 28 ; Pike, Y.
B. 16 Edw. Ill (II) (R. S.) XVIII. For the origin of
this form of trial, see Steph. Plead, notes xxxix.

;

<3o. Litt. 394, 393 ; 3 Bla. Com. 341.

See Oath Decisoby; Compujkgatok; God and
My Countey.

WAGER POLICY. One made when the
insured has no insurable interest. See In-
SUBABLB iNTEEEST ; POLICY.

WAG ES. A compensation given to a hired
person for his or her services.

Agreed compensation for services by work-
men, clerks or servants—those who have
served an employer in a subordinate or me-
nial capacity and who are supposed to be
dependent upon their earnings to pay for

their present support, whether they are to be
paid by the hour, the day, the week, the

month, the job, or the piece. In re Gure-
wltz, 121 Fed. 982, 58 C. C. A. 320.

Commissions paid to a travelling salesman
for his services are wages within the mean-
ing of the bankruptcy act; In re Dexter, 158

Fed. 788, 89 C. C. A. 285.

See Masteb and Servant; Seamen;
Stobe Oedeks ; Wage-Eabner ; Assignment.

WAGON. A common vehicle for the trans-

portation of goods, wares, and merchandise
of all descriptions. The term does not in-

clude a hackney coach; Quigley v. Gorham,
5 Gal. 418, 63 Am. Dec. 139 ; but a "buggy"
is a wagon; Gordon v. Shields, 7 Kan. 325;
contra, Dingman v. Raymond, 27 Minn. 507, 8

N. W. 597 ; as is a hearse, within the mean-
ing of an exemption law ; Spikes v. Burgess,

65 Wis. 431, 27 N. W. 184.

WAIFS. Stolen goods waived or scattered

by a thief in his flight in order to effect his

escape. Jacob.

Such goods, by the English common law,

belong to the king ; 1 Bla. Com. 296 ; 5 Co.

109 ; Cro. Eliz. 694. It did not apply to the

goods of foreign merchants, as they are ig-

norant of the usages and laws of England.

Jacob. This prerogative has never been

adopted here against the true owner, and
never put in practice against the finder,

though against him there would be better

reason for adopting it ; 2 Kent 292.

WAINAGIUM (Sax. woeu, Lat. vagina).

That which Is necessary to the farmer for

the cultivation of his land. Barrington, Stat.

12; Magna Carta, c. 14. Instruments of

husbandry. 1 Poll. & Maitl. 399. According

to Selden and Lord Bacon, it is not the same
as contenementum, used in the same chapter

of Magna Carta, meaning the power of en-

tertaining guests or, countenance, as common
people say.

WAITING CLERKS IN CHANCERY. It

was the duty of these officers to wait in at-

tendance on the court of chancery. The of-

fice was abolished In 1842.

WAIVE. A term applied to a woman as

outlaw is applied to a man. A man is an
outlaw; a woman is a waive. Crabb, Tech.

Diet
To abandon or forsake a right.

To abandon without right: as, "if the

felon waives, that is, leaves any goods in his

flight from those who either pursue him, or

are apprehended by him so to do.—he forfeits

them, whether they be his own goods, or

goods stolen by him." Bac. Abr. Forfeiture

(B).

WAIVER. The relinquishment or refusal

to accept of a right Cited Hecht v. Brandus,

4 Misc. 58, 23 N. Y. Supp. 1004.

The Intentional relinquishment of a known
right. Lehigh Val. R. Co. v. Ins. Co., 172

Fed. 364, 97 C. C. A. 62.

The intentional relinquishment of a known
right with both knowledge of Its existence

and an intention to relinquish It Portland &
F. R. Co. V. Spillman, 23 Or. 587, 32 Pac. 689.

See Holdsworth v. Tucker, 143 Mass. 374, 9
N. B. 764; Montague's Adm'r v. Massey, 76
Va. 314 ; Bennecke v. Ins. Co., 105 U. S. 359, .

26 L. Ed. 990.

In practice, it is required of every one to

take advantage of his rights at a proper

time; and neglecting to do so will be con-

sidered as a waiver. If, for example, a de-

fendant who has been misnamed In the writ
and declaration pleads over, he cannot after-

wards tarke advantage of the error by plead-

ing in abatement ; for his plea amounts to a
waiver. Failure of counsel, either in brief

or oral argument, to allude to an assignment
of error, is a waiver thereof; American
Fibre-Chamois Co. v. Fibre Co., 72 Fed. 508,

18 C. C. A. 662.

In seeking for a remedy, the party injured

may, in some instances, waive a part of his

right and sue lor another: for example, when
the defendant has committed a trespass on
the property of the plaintiff by taking it away,
and afterwards he sells it, the injured party
may waive the trespass and bring an action
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of assumpsit for the recovery of the money
thus received by the defendant; 1 Chitty, PI.

90. A delay of two years in bringing an
action in rem on a maritime lien, the vessel

meantime having passed into other hands,
is a waiver of the lien; The Asher W. Parker,
84 Fed. 832, 28 O. C. A. 224 ; but when ob-

jections are seasonably and appropriately
made there can be no waiver; Lake Shore
& M. S. Ry. Co. V. Ry Co., 116 Ind. 578, 19
N. E. 440 ; and mere indulgence or silent

acquiescence in the failure to perform is

never construed into a waiver, unless some
element of estoppel can be invoked ; id.

In contracts, if, after knowledge of a sup-

posed fraud, surprise, or mistake, a party
performs the agreement in part, he will be
considered as having waived the objection;

1 Bro. P. C. 289.

When a constitutional provision is designed

for the protection solely of the property

rights of the citizen, it is competent for him
to waive the protection, and to consent to

such action as would be invalid if taken

against his will; Cooley, Const. Lim. 219.

In criminal cases this doctrine can be true

only to a very limited extent; Cooley, Const
Lim. 220. See Jdkt.

The right of a waiver, while extending to

almost all descriptions of contractual, statu-

tory, and constitutional privileges, is never-

theless subject to the control of public policy,

which cannot be contravened by any conduct

or agreement of the parties. Accordingly, all

agreements will be held void which seek to

waive objections to acts or defenses illegal

at law; Boutelle v. Melendy, 19 N. H. 196,

49 Am. Dec. 152; Rosier v. Rheem, 72 Pa.

54; or which are forbidden on the ground

of public policy or morality; Green v. Wat-
son, 75 Ga. 471, 473, 45 Am. Rep. 479; Mox-

ley V. Ragan, 10 Bush (Ky.) 156, 159, 19 Am.
Rep. 61 ; Crump v. Com., 75 Va. 922, 924.

Waiver is distinguishable from ratification.

Ratification is an adoption of a contract

made on one's behalf by some one whom we
did not authorize, which relates back to the

execution of the contract and renders it

obligatory from the outset. Waiver is the

renunciation of some rule which invalidates

the contract, but which, having been intro-

duced for the benefit of the contracting party,

may be dispensed with at his pleasure; Reid

v. Field, 83 Va. 26, 29, 1 S. E. 395.

While the term "acquiescence" is some-

times used in the opinions to denote that

species of waiver which arises by tacit con-

sent or by failure of a person for an unrea-

sonable length of time to act upon rights of

which he has full knowledge, nevertheless

it is a species of waiver and differs in mean-

ing only In that the term is limited in its

application to one manner of waiver; Ala-

bama C. Co. V. Equipment Co., 131 Ga. 365,

371, 62 S. E. 160. Waiver is distinguished

however from election; id.; modification;

Clark V. West, 125 App. Div. 654, 110 N. T.

Supp. 110; release; id.; and estoppel; Shaw
V. Spencer, 100 Mass. 382, 395, 97 Am. Dec.

107, 1 Am. Rep. 115.

In the absence of conduct creating an es-

toppel, a waiver should be supported by an
agreement founded upon a valuable consid-

eration; United Firemen's Ins. Co. v. Thom-
as, 82 Fed. 406, 409, 27 C. O. A. 42, 47 L. R. A.

450; although a consideration, such as is

necessary to support a contract, is not always
essential ; Pabst Brewing Co. v. Milwaukee,
126 Wis. 110, 105 N. W. 563.

Waiver Is a mixed question of law and
fact. It is the duty of the court to define

the law applicable to waiver, but it is the

province of the jury to say whether the facts

of the particular case constitute waiver as
defined by the court; Nickerson v. Nicker-

son, 80 Me. 100, 105, 12 Atl. 880.

WANTON AND FURIOUS DRIVING. An
offence against public health, which under
the Stat 24 & 25 Vict c. 100, s. 56, is punish-

able as a misdemeanor by fine or imprison-

ment. In this country the offence is usually

provided for by state, county, or municipal

legislation.

WANTON NEGLIGENCE. A heedless and
reckless disregard for another's rights, with
the consciousness that the act or omission to

act may result in injury to another. Hazle
V. R. Co., 173 Fed. 431.

WANTONLY. Done in a licentious spirit,

perversely, recklessly, vrithout regard to pro-

priety or the rights of others ; careless of

consequences, and yet without settled malice.

State V. Morgan, 98 N.C. 641, 3 S. E. 927;

North Carolina v. Vanderford, 35 Fed. 282.

WANTONNESS. A licentious act by one

man towards the person of another, without

regard to his rights; as, for example, if a
man should attempt to pull off another's hat

against his will, in order to expose him to

ridicule, the offence would be an assault, and

if he touched him it would amount to a bat-

tery. See State v. Brigman, 94 N. C. 888.

WAPENTAKE. In Saxon Law. A subdi-

vision of a country, used in Yorkshire, Lin-

colnshire, Derbyshire and Nottinghamshire.

1 Poll. & Maitl. 543.

It was called a wapentake from wapon, arms, and

too, to touch ; because when the chiel of the hun-

dred entered upon his office he appeared in the field

on a certain day, on horsebacl:, with a pike in his

hand, and all the principal men met him with

lances. Upon this he alighted, and they all touched

his pilce with their lances, in token of their submis-

sion to his authority. In this court causes of great

moment were heard and determined, as Mr. Dugdale

has shown from several records. Besides which it

took cognizance of theft, trials by ordeal, view of

frankpledge, and the like ; whence after the con-

quest it was called the sheriff's tourn, and as re-

garded the examination of the pledges, the court of

the view of frankpledge. These pledges were no

other than the freemen within the liberty, who, ac-

cording to an Institution of King Alfred, were
mutually pledged for the good behavior of each oth-

er. Fortescue, de Laud. e. 24 ; Dugdale, Orig. Jur.
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27 ; 4 Bla. Com. 273. Sir Thomas Smith deriTBS It

from the custom of taking away the arms at the
muster of each hundred, from those who could not
find sureties for good behavior. Rep. Angl. lib. 2,

c. 16.

WAR. An armed contest between nations.
Grotius, de Jur. Bell. 1. 1, c. 1. The state
of nations among wliom ttiere Is an interrup-
tion of all pacific relations, and a general
contention by force, authorized by the sov-
ereign. 1 Kent *61.

An armed contest to maintain the rights

of a nation or to bring about a settlement of
Its disputes with other nations. It is also de-

fined as a hostile contest with armies between
two or more states claiming sufficient rights.

Snow, Lect. Int. L. 82.

A civil war Is one confined to a single na-

tion. It is public on the part; of the estab-

lished government, and private on the part of

the people resisting its authority, but both
the parties are entitled to all the rights of
war as against each other, and even as re-

spects neutral nations ; Wheat. Int. L. § 296.

The right of making war belongs in every
civilized pation to the supreme power of the

state. The exercise of this right is regulated

by the fundamental laws in each country,

and may be delegated to Its inferior author-

ities in remote possessions, or even to a com-
mercial corporation. A contest by force be-

tween Independent sovereign states is called

a public war. If It is declared in form, or

duly commenced. It entitles both the belliger-

ent parties to all the rights of war against

each other. A formal declaration of war to

the enemy was once considered necessary to

legalize hostilities between nations. The
Romans declared war wifh religious cere-

mony; and an invasion without a declaration

was unlawful ; 1 Kent *53. The present us-

age is to publish a manifesto within the ter-

ritory of the state declaring war, announcing
the existence of hostilities and the motives

for commencing them, usually to warn neu-

tral states; Snow, Lect. Int. L. 82. A civil

war is never declared ; Boyd's Wheat. Int. L.

§ 294. It dates from the time the insurgents

are declared belligerents ; Snow, Lect. Int. L.

82. Even where there is a formal declaration

of war, there Is said to be strong tendency to

date the war from the first act of hostility

;

id. That the recent tendency is to consider

a declaration of war desirable and necessary,

see 28 Am. L. Rev. 754. Since the time of

Bynkershoek it has been the settled practice

in Europe that war may lawfully exist by a
declaration which is unilateral, or without a

declaration on either side; it may begin by

mutual hostilities ; 1 Kent 54 ; at least as to

subjects of a belligerent state ; L. R. 3 Adm.
& Bcc. 390; but some public act should be

done to announce to the people a state of

war, and to apprise neutrals of its existence

;

1 Halleck, Int. Law, Baker's ed. 542. A state

of war may exist without any formal decla-

ration of it by either party, and this is true

of both civil and foreign war; Prize Cases,

2 Black (U. S.) 635, 17 L. Ed. 459. A state of

civil war exists whenever the regular course

of justice is interrupted by insurrection ; id,.

The war between Great Britain and the

United States was a civil war until the dec-

laration of independence, when it became a

public war between independent govern-

ments; Ware v. Hylton, 3 Dall. (U. S.) 199,

224, 1 L. Ed. 568. So the war of secession

in this country was a civil war after the pres-

ident's proclamation ^of August 16, 1861. See

Mayer v. Reed, 37 Ga. 482 ; 23 Am. L. Reg.

129; Secession. The general doctrines ap-

plicable to the subjects of belligerent nations

have been held to be applicable to the hostile

parties in, that war; Prize Cases, 2 Black

(U. S.) 635, 17 L. Ed. 459. In a civil war the

sovereign has belligerent as well as sovereign

rights against his rebel subjects, and may ex-

ercise either at his discretion; Mrs. Alexan-

der's Cotton, 2 wall. (U. S.) 419, 17 L. Ed.

915; Kershaw v. Kelsey, 100 Mass. 576, 97

Am. Dec. 124, 1 Am. Rep. 142.

The constitution of the United States (art.

1, sec. 8) provides that congress shall have
power to declare war. See Mrs. Alexander's

Cotton, 2 Wall. (U. S.) 404, 17 L. Ed. 915;

Miller V. U. S., 11 Wall. (U. S.) 268, 20 L. Ed.

135; Tyler v. Defrees, 11 Wall. (U. S.) 331,

20 L. Ed. 161. An act of congress is neces-

sary to the commencement of a foreign war
and is in itself a declaration ; 1 Kent 55. It

fixes the date of the war; Thayer, Const.

Cas. 2352. After congress has acted, it is not

necessary to communicate the action to the

enemy ; 1 Kent 55 ; but an Indian war may
exist without act of congress; Marks v. U.

S., 28 Ct. CI. 147. Actual hostilities may de-

termine the date of the commencement of a

war; a formal proclamation is unnecessary

;

The Buena Ventura, 87 Fed. 927.

Belligerent states not infrequently adopt

the rule of reciprocity in the conduct of

war, but this usage has not yet assumed the

character of a positive law. Frequently an
opposing belligerent applies the rule of reci-

procity and metes out to his adversary the

same measure of justice that he receives

from him. But it is said that where one bel-

ligerent exceeds his extreme rights and be-

comes barbarous and cruel in his conduct,
the other should not, as a general thing, fol-

low and retort upon its subjects by treating
them in like manner ; 2 Halleck, Int Law 35.

Under the regulations of the United States,

the army is not allowed to use the enemy's
flag or uniform for purposes of deceit, but
the navy may use a foreign flag to deceive

the enemy if it is hauled down before a gun
is fired; Snow, Lect. Int. Law 82. See
Weapons; Flag.

When war exists between two nations,

every individual of the one is theoretically at

war with every individual of the other;
though modern international law has at-
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tempted, with some success, to confine the
contest to the armies of the contesting, powers
and relieve non-combatants from loss and
suffering as much as possible; Snow, Lect.

Int. Law 82.

War gives this government full right to

take the persons and confiscate the property
of the enemy wherever found In the United
States, and while the humane policy of mod-
em times may have mitigated this rigid rule,

it cannot impair the right itself ; Brown v. U.

S., 8 Cra. (U. S.) 110, 3 L. Ed. 504. The right

to take enemy's property found in the United

States requires an act of congress ; id., Story,

J., diss. This rule applies to the property of

a neutral withii^ the enemy's lines ; Young v..

U. S., 97 U. S. 60, 24 L. Ed. 992 ; but it was
held in Mrs. Alexander's Cotton, 2 Wall. 419,

17 L. Ed. 915, that the right to take the prop-

erty of an enemy on land is substantially

restricted "to special cases dictated by the

necessary operations of the war;" "the sei-

zure of private property of pacific persons

for the sake of gain is excluded." See Briggs

v. U. S., 143 U. S. 356, 12 Sup. Ct 391, 36 L.

Ed. 180.

A belligerent may, by express law or edict,

confiscate the property or even the land of an
alien enemy, within its territory or occupa-

tion; Union Ins. Co. v. U. S., 6 Wall. (U. S.)

759, 18 h. Ed. 879; Kershaw v. Kelsey, 100

Mass. 574, 97 Am. Dec. 124, 1 Am. Rep. 142.

The right of a belligerent to confiscate

debts due by its subjects to enemy's subjects

is usually recognized, but seldom exercised;

1 Kent *62 ; and this is more especially true

in relation to thfe public debt of a belligerent

state to an enemy's subject; 1 Halleck, Int.

L. 535. The seizure by the United States of

enemy's property on land cannot be authoriz-

ed, by the law of nations ; it can be upheld

only by an act of congress ; U. S. v. Shares of

Capital Stock, 5 Blatch. 231, Fed. Cas. No.

15,961. Vessels and cargo belonging to trad-

ing concerns in the enemy's country, or cor-

porations organized under its laws, are sub-

ject to capture, regardless of the domicil of

the partners or stockholders; The Buena
Ventura, 87 Fed. 927.

A belligerent has a right to seize and re-

tain as prisoners of war all subjects of an
enemy state found within its territory; but

this right has usually been modified by treaty,

usage, or municipal regulations, and is sel-

dom enforced ; 1 Halleck, Int. L., Baker'^ ed.

530.

Territory conquered during a war Is part

of the domain of the conqueror for all com-'

mercial and belligerent purposes, so long as

he continues in possession ; Thirty Hogsheads
of Sugar V. Boyle, 9 Cra. 191, 3 L. Ed. 701

;

but it is not Incorporated Into the domain of

the conqueror except by a treaty of peace

under which the former owner renounces it,

or by long possession; U. S. v. Hayward, 2

Gall. 485, Fed. Oas. No. 15,336.

It is a general practice to permit alien

residents to remain in the country during a
war and to protect their property from sei-

zure, or, if they return to their own state,

to allow them to take it with them. Even
property of the enemy found afloat In ports

at the breaking out of the war is usually

allowed safe conduct to a home port with
time to finish loading cargo. The president's

proclamation of April 26, 1898, fixed April

21 as the beginning of the Spanish war; and
gave Spanish merchant vessels found in

United States ports till May 21, inclusive, to

load and depart with safe conduct to their

destination, except vessels carrying military

or naval officers, or coal In excess of their

own needs, or contraband, or despatches;

and permitted any such vessels which, prior

to April 21, had sailed from any foreign port

to any United States port, to reach their des-

tination, unload, and return to any port not

blockaded.

Congress, in a resolution approved by the

President on April 20, 1898, declared that

the people of Cuba are,, and of right, ought

to be, free and independent. Dlploiiatic re-

lations were terminated on the same day.

On April 22, a blockade of a part of the

Cuban coast was instituted. On April 23,

the queen of Spain, and on the 26th, the

president, declared war. See The Pedro, 175

U. S. 354, 20 Sup. Ct. 138, 44 L. Ed. 195.

Congress declared on April 25 that a state

of war had existed from and after April 21.

Id. See, also. The Rita, 87 Fed. 925.

The Boxer uprising in China in June, 1900,

constituted a state of war within the 58th

Article of War; Hamilton v. McClaughry,

136 Fed. 445;

War suspends all commercial Intercourse

between the citizens of belligerent states,

except so far as may be allowed by the

sovereign authority. The only exceptions

are contracts for ransom and other matters

of absolute necessity and the payment of

debts to an agent of an alien enemy where

such agent resides in the same state with

the debtor; but even such payments to an

agent of an alien enemy must not be done

with a view of transmitting the funds to

the principal during the continuance of war

;

New York L. Ins. Co. v. Davis, 95 U. S. 429,

24 L. Ed. 453.

The doctrine of the renewal of contracts

suspended by a war is based on considera-

tions of equity and justice and cannot be

invoked to revive a contract which it would

be inequitable to revive, as where time is

of the essence of the contract or the parties

cannot be made equal; New York L. Ins.

Co. V. Statham, 93 U. S. 24, 23 L. Ed. 789.

In a learned opinion by Gray, J., in Kershaw

V. Kelsey, 100 Mass. 572, 97 Am. Dec. 1-24,

1 Am. Rep. 142 (quoted with approval in

New York L. Ins. Co. v. Davis, 95 U. S. 429,

24 L. Ed. 453, and Williams v. Paine, 169 U.
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S. 72, 18 Sup. Ct 279, 42 L. Ed. 658), It was
said:

"The result is, that the law of nations,

as judicially declared, prohibits all inter-

course between citizens of the two bellig-

erents which is inconsistent with the state

of war between their countries, and that
this Includes any act of voluntary submis-
sion to the enemy, or receiving his protec-

tion ; as well as any act or contract which
tends to increase his resources; and every
kind of trading or commercial dealing or
intercourse, whether by transmission of

money or goods, or orders for the delivery

of either, between the two countries, di-

rectly or Indirectly, or through the inter-

vention of third persons or partnerships,

or by contracts in any form looking to or

involving such transmission, or by insur-

ances upon trade with or by the enemy.
Beyond the principle of these cases the pro-

hibition has not been carried by judicial

decision. The more sweeping statements in

the te.^t-books are taken from the dicta which
we have already examined, and in none of

them is any other example given than those

just mentioned. At this age of the world,

when all the tendencies of the law of nations

are to exempt Individuals and private con-

tracts from injury or restraint in consequence

of war between their governments, we are

not disposed to declare such contracts un-

lawful as have not been heretofore adjudged

to be inconsistent with a state of war."

The trading or transmission of property

or money which is prohibited by interna-

tional law during war, is from or to one of

the countries at war. An alien enemy resid-

ing in this country may contract and sue as

a citizen can; Kershaw v. Kelsey, 100 Mass.

573, 97 Am. Dee. 124, 1 Am. Rep. 142. Where
a creditor, though the subject of the enemy,

remains in the country of the debtor, or has

an agent there, payment to the creditor or

his agent is not a violation of the duties

imposed by a state of war upon the debtor

;

id.

The breaking out of a war does not nec-

essarily and as a matter of law revoke

every agency ; it depends upon the circum-

stances and the nature. of the agency; Wil-

Uams V. Paine, 169 U. S. 73, 18 Sup. Ct. 279,

42 L. Ed. 658. A contract of agency of an in-

surance company is revoked ; New York L.

Ins. Co. v. Davis, 95 U. S. 425, 24 L. Ed. 453,

oiling New York L. Ins. Co. v. Statibam, 93

U. S. 24, 23 L. M. 789. In order to the sub-

sistence of an agency during the war, it

must have the assent of the parties; New
York L. Ins. Co. v. Davis, 95 U. S. 429, 24

L. Ed. 453.

War suspends the capacity of an alien

enemy to sue in our courts; Fairfax v.

Hunters, 7 Cra. (U. S.) 603, 3 L. Ed. 453;

Johnson v. Thirteen Bales, 2 Paine 639, Fed.

Cas. No. 7,415. But see 4 Am. L. T. 68. An
assignee of an alien enemy cannot sustain

a claim in a prize court; The Emulous, 1

Gall. 563, Fed. Cas. No. 4,479 ; but an aUen
enemy may come into admiralty and defend

his property seized as prize on the high seas

;

U. S. v. Shares of Capital Stock, 5 Blatchf.

231, Fed. Cas. No. 15,961. The right to pro-

ceed in an action begun before the war is

only suspended; Elgee's Adm'r v. LoveU,

Woolw. 102, Fed. Cas. No. 4,344. Neither

interest nor the statute of limitations run
during a war.

As to the efCect of war on life insurance

contracts, the authorities vary; that the

failure to pay premiums avoids the policy,

see New York L. Ins. Co. v. Statham, 93 U.

S. 24, 23 L. Ed. 789 ; New York L. Ins. Co.

V. Davis, 95 U. S. 425, 24 L. Ed. 453 ; that

the contract Is not annulled by war, but only

suspended, see New York L. Ins. Co. v. Clop-

ton, 7 Bush (Ky.) 179, 3 Am. Rep. 290;

JIutual B. L. Ins. Co. v. Hillyard, 37 N. J. L.

444, 18 Am. Rep. 741; Manhattan L. Ins.

Co. V. Warwick, 20 Gratt. (Va.) 614, 3 Am.
Rep. 218; Hamilton v. Ins. Co., 9 Blatchf.

234, Fed. Cas. 5,986 ; Statham v. Ins. Co., 45

Miss. 581, 7 Am. Rep. 737. In most of the

latter cases either the insured had made a
tender of the premiums or the company's
agent had removed during the war ; 1 Biddle,

ins. § 489. There seems to be authority

that a fire insurance policy is not annulled

by war; see Mahler v. Ins. Co., 9 Heisk.

(Tenn.) 399 ; as to a marine policy, see Cohen
V. Ins. Co., 50 N. Y. 619, 10 Am. Rep. 522.

In time of war it is lawful to pull down
or injure the property of a private person;

salus populi supreme lex; 4 Term 796.

An American corporation doing business

in Cuba was, during the war with Spain, an
enemy of the United States with respect to

its property found and then used in Cuba,

and such property would be regarded as

enemy's property, liable to be seized and con-

fiscated by the United States in the progress

of the war; Juragua I. Co. v. U. S., 212 U.

S. 297, 29 Sup. Ct. 385, 53 L. Ed. 520. All

persons residing in Cuba during the war,

whether Spanish subjects or Americans, were
to be deemed enemies of the United States;

Herrera v. U. S., 222 U. S. 558, 32 Sup. Ct
179, 56 L. Ed. 316.

No civil liability attached to officers or

soldiers for an act done in accordance with
the usages of civilized warfare, in the late

rebellion under and by military authority

of either party; Preeland v. Williams, 131
U. S. 405, 9 Sup. Ct. 763, 33 U Ed. 193. The
legal condition of a Confederate soldier was
that of a soldier serving against the United
States under a hostile power. His legal con-

dition subsequently to May,. 1865, was that

of a prisoner of war upon parole ; Carter v.

U. S., 23 Ct; CI. 326.

In cases arising out of the Spanish-Ameri-
can war, it is held that vessels of war have
the right, in the absence of any declaration
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of exemption by the political power, to cap-
ture enemy's property wherever found afloat,

and the burden is on the claimant to show
that It comes within the exemption of any
such proclamation. Cargo shipped from this

country in an enemy's vessel to residents of
a neutral country Is presumably neutral car-

go; but if so shipped to the enemy's country
It is presumptively enemy's property, but the
latter presumption may be overcome; The
Buena Ventura, 87 led. 927.

At the Hague Peace Conference of 1899
two conventions were adopted relating to the
rights and duties of belligerents in time of
war; and at the Hague Peace Conference of

1907, the above conventions were revised and
seven other conventions adopted regulating

the law upon other questions of land and
maritime warfare.

The Convention Relative to the Commence-
ment of Hostilities (1907) provides that hos-
tilities must not commence without a previous
and unequivocal warning, which shall take
the form either of a declaration of war, giv-

ing reasons, or of an ultimatum with a con-

ditional declaration of war. Moreover, the
state of war must be notified to neutral pow-
ers without delay.

The Conventions Concerning the Laws and
Customs of War on Land (1899-1907) define

the law upon the following subjects:

Qualifications of Belligerents. The laws,

rights and duties of war apply not only to

the army of a belligerent, but also to militia

and corps of volunteers, provided certain

conditions be fulfilled by the latter. Like-

wise the population of a territory who, with-

out organization, rise up against an Invader,

have the rights of belligerents if they res-

pect the laws and customs of war.
Prisoners of War (g. v.).

The Sick and Wounded. See Geneva Con-

vention below.

Hostilities. Under this head restrictions

are laid down as to the means which may
be employed to injure the enemy, and the

conditions are stated under which seizures

and bombardments may be undertaken.

Spies. See Spy.

Flags of Truce (g. v.).

Capitulations. The obligation to observe

them scrupulously is afiirmed.

Armistices. See Aemistice ; Teucb:.

Military Authority over the Territory of

the Hostile State. See Military Occupation.
The Convention Relative, to the Status of

Enemy Merchant-Ships at the Outbreak of

Hostilities (1907) provides that merchant-

ships in the ports of a belligerent at the com-
mencement of hostilities should be allowed

to depart freely with a passport to their port

of destination.. Moreover, enemy merchant-

ships, which have left their last port of de-

parture in Ignorance of the commencement
of hostilities, cannot be confiscated. In both

cases enemy cargo is given the same rights

as enemy ships.

The Convention Relative to the Conver-
sion of Merchant-Ships into Warships (1907)
defines the conditions subject to which such
conversion may take place in time of war.
See Pbivatbee.

The Convention Relative to the Laying of
Automatic Submarine Contact Mines (1907),

while not forbidding their employment, res-

tricts it by forbidding the laying of unan-
chored mines, and of anchored mines which
do not become harmless as soon as they have
broken loose from' their moorings. Moreover,
it is forbidden to lay automatic contact mines
ofC the coasts of the enemy with the sole ob-

ject of intercepting commercial navigation.
Other rules are laid down to insure the safe-

ty of merchant-ships, for the destruction of
which the mines are not intended.
The Convention Respecting Bombardment

by Naval Forces in Time of War (1907) lays
down rules safeguarding the rights of non-
combatant kihabltants and public buildings
not used in the defense of the city. It is for-

bidden to bombard undefended ports or towns
unless the latter refuse to comply with req-

uisitions for supplies for the immediate use
of the naval forces, and then only after due
notice has been given. But bombardment for

non-payment of money contributions- is for-

bidden. Buildings devoted to public worship,
art, science, or charitable purposes, historic

monuments, and hospitals must be spared as
far as possible.

The Conventions for the Adaptation of the
Principles of the Geneva Convention to Mari-
time War (1899 and 1907) lay down rules pro-

viding for the protection from hostilities of

military hospital ships, together with their

religious and medical staff, provided such
ships are not used for military purposes and
keep aloof from the combat.
The Convention Relative to Certain Res-

trictions on the Exercise of the Right of Cap-
ture in Maritime War (1907) provides that

the postal correspondence of neutrals or bel-

ligerents found on board a neutral or enemy
ship at sea is inviolable ; an exception, how-
ever. Is made in case of violation of blockade.

Vessels employed in coast fisheries are ex-

empt from capture provided they take no

part in hostilities. See The Habana, 175 U.

S. 677, 20 Sup. Ct 290, 44 L. Ed. 320. The
officers and crew of captured merchant-
ships, if neutral citizens, are not to be made
prisoners of war, and if enemy citizens, are

to be released upon written promise not to

engage in the operations of war.

The Convention Relative to the Establish-

ment of an International Prize Court (1907).

See Pbize Court.

The following declarations were also

adopted

:

Declaration Prohibiting the Discharge of

Projectiles and Explosives from Balloons

(1899 and 1907). The term of the declaration

of 1907 expires at the close of the third Peace
Conference.
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The Declaration Ratifying the Declaration
of St Petersburg of 1868 (1899) Is an agree-
ment to abstain from the use of projectiles

the sole object of which is the defuslon of
asphyxiating or deleterious gases.

The Declaration Prohibiting the Use of
Bullets with a Hard Envelope (1899) is

in accordance with the Declaration of St
Petersburg of 1868.

See Ambush; Appeoach; Abmed; Akmi-
btice; Belligerency; Blockade; Booty;
Captuee; Caetels; Coumeecia Belli; Con-
demnation; Confiscation; Conquest; Con-
teaband; Declaration or Wae; Enemy;
Flag of Tbuce; Guekbilla .Troops; Mani-
festo; Mediation; Military Occupation;
Neutrality; Parole; Parties; Peace; Post-
liminium; Prisoner of Wae; Peivateer;
Prize; Peize Court; Public Enemy; Quae-
tee; Ransom; Recapture; Reprisal; Res-
cue; Retorsion; Safe-Conduct; Safeguard;
Search; Ships of Wak; Spy; Treaty of
Peace; Truce; Un Possidetis; Visit;
Weapons.

WAR CLAIMS. As to federal legislation

on this subject, see U. S. v. R. Co., 163 U. S.

244, 16 Sup. Ct 993, 41 L. Ed. 145. The act
of 1S75, Feb. 18, provided that the court of
claims should have no jurisdiction over
claims growing out of the destruction of
property during the dvll war; and the act
of March 3, 1887, excludes such claims from
the jurisdiction of the said court and of the
district and circuit courts. Decisions under
the act of 1864 will be found in U. S. v. R.
Co., 163 U. S. 253, 16 Sup. Ct 993, 41 L. Ed.

145, which holds that the court of claims has
no jurisdiction over a claim for railroad iron

appropriated by the army "while suppressing

the rebellion." The United States is not re-

sponsible for the destruction of private prop-

erty by their military operations during the
dvil war, committed by either army ; nor,

where they rebuilt the property (a railroad

bridge), can it recover from the o\^Tier for

the cost; U. S. v. R. Co., 120 U. S. 227, 7

Sup. Ct. 490, 30 L. Ed. 634. See Wae.
Under the prohibitions of the Tucker act

of' congress, March 3, 1887, the court of

claims has no jurisdiction of claims for sei-

zures made in Santiago, Cuba, after its cap-

itulation, in violation of the president's proc-

lamation of July 13, 1898, or of the laws of

war. Rights of Spanish subjects against the

United States for illegal seizures, etc., were
taken away by the treaty of peace ; Herrera
V. U. S., 222 U. S. 558, 32 Sup. Ct 179, 56 L.

Ed. 316.

WAR OFFICE. In England. A term ap-

plied to the Department of State for War.

WARD. An infant placed by authority of

law under the care of a guardian.

See GuAEDiAN."
A subdivision of a city to watch in the

daytime, for the purpose of preventing vio-

lations of the law. It is the duty of all po-

lice oflScers and constables to keep ward in

their respective districts. It now indicates a
subdivision of a city.

WARD IN CHANCERY. An infant who is

under the superintendence of the chancellor.

WARDEN. A guardian; a keeper. This

is the name given to various officers ; as, the

warden of a prison, the port warden of the

port of Philadelphia, church-wardens. As to

the latter, see Baum, Church Law.
Officials over forests. They were the exec-

utive officers of the crown, to whom its writs

were addressed, and were somewhat analo-

gous the sheriff. Holdsw. Hist E. h. 341.

AboUshed in 1817.

WARDEN OF THE CINQUE PORTS. See
Cinque Poets.

WARDMOTE (from ward, and Sas. mote,

or gemote, a meeting). In English Law. A
court held in every ward in London, with
power to inquire into and present all defaults

concerning the watch and police doing their

duty, that engines, etc., are provided against

fire, that persons selling ale and beer be hon-

est and sufCer no disorders, nor permit gam-
ing, etc., that they sell in lawful measures,

and searches are to he made for beggars, va-

grants, and idle persons, etc., who shall be

punished. Chart Hen. II.; Cunningham;
Wharton.

WARDS AND LIVERIES, COURT OF. A
court established in England in the sixteenth
century. 3 Holdsw. Hist E. L. 59.

WARDSHIP AND MARRIAGE. In Eng-
lish Law. The right of the lord over the per-
son and estate of the tenant when the latter

was under a certain age.

Wardship was incident to a tenure by
knight's service (see Feudal Law), and
to a tenure in socage ; by the latter the near-
est relation to whom the inheritance could
not descend was entitled to the custody of
the person and estate of the heir till he at-

tained the age of fourteen years; at which
period the wardship ceased, and the guardian
was bound to account Wardship in copy-
hold estates partook of that in chivalry and
that in socage. Like the former, the lord
was the guardian ; like the latter, he was re-

quired to account. 2 Bla. Com. 67, 87, 97;
Glanville, lib. 7, c. 9; Grand Cout c. 33;
Reg. Maj. c. 42.

In the feudal law, after the Conquest, the
rights of wardship and marriage became def-
inite rights of great pecuniary value both to

the king and the mesne lords. The king ar-

ranged the marriage of a female heiress.

Until majority he had the custody of the sons
and heirs of his tenants who had died and of
their estates, as also of the estates of his fe-

male wards. These were rights which could
be bought and sold. Magna Carta recogniz-
ed them and provided that the guardian must
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not waste his ward's lands nor compel a mar-
riage to one of lower rank. If the ward mar-
ried without a license, double the value of the

marriage could be exacted and the land held

till it was paid. Though the lord could not

compel a marriage, he could, upon the ward's
refusal, exact the value of the marriage. By
the 16th century these rights were almost ex-

clusively vested in the king.

They were confined to tenures by military

service and grand serjeanty and did not (or

did not ordinarily; Jenks, Mod. Land L. 18)

extend to socage tenures. By Statute of

Marlborough (1267), the heir, on reaching his

majority, became entitled to an account, and
the marriage of the heir could not be given

or sold "but to the advantage of the fore-

said heir" ; 3 Holdsw. Hist. E. L. 55.

The infancy of an heir in socage ceased at

14 years ; of an heir in chivalry, at 21. The
guardian in socage was strictly accountable

for the profits of the land ; the guardian in

chivalry might, subject to certain restric-

tions on waste, make his profit out of it. The
guardianship in socage went to the next of

kin who could not inherit ; Jepks Mod. Land
L. 18.

See Ravishment of Wabd.

WAREHOUSE. A place adapted to the

reception and storage of goods and merchan-

dise. Owen V. Boyle, 22 Me. 47.

A radical change was made in the revenue

laws of the United States by the establish-

ment, under the act of congress of Aug. 6,

1846, of the warehousing system. This statute

is commonly called the Warehousing Act. Its

evident object is to facilitate and encourage
commerce by exempting the importer from
the payment of duties until he is ready to

bring his goods into market; Tremlett v.

Adams, 13 How. (U. S.) 295, 14 L. Ed. 152.

Previous to the passage of that act, no goods

chargeable with cash duties could be landed

at the port of delivery until the duties were
paid at the port of entry. The importer had
no right to land them anywhere until they

had been passed through the custom-house.

Before that act, the only provisions exist-

ing in relation to the warehousing of goods
were merely applicable to special cases, such

as where the vessel in which the goods were
imported was subject to quarantine regula-

tions, or where the entry might have been in-

complete, or the goods had received damage,
or where a landing was compelled at a port

other than the one to which the vessel was
destined, on account of distress of weather
or other necessity, or in case of the importa-

tion of wines, etc.

The warehousing system was extended by

the establishment of private bonded ware-

houses. Act of March 28, 1854, R. S. §§ 2964,

2965.

Merchandise arriving at certain ports, des-

tined for certain other ports, may be shipped

to destination in bond without appraisement

and liquidation of duties. See 2 Supp. R. S.

3, note.

Where warehouses are situated in a state,

and their business carried on therein ex-

clusively, a state statute prescribing regula-

tions for their governance is not unconsti-

tutional, it being a matter of purely domestic
concern, and even where their business af-

fects interstate as well as state commerce,
such a statute can be enforced untU congress

acts in reference to their interst-ate relations

;

Munn V. IlUnois, 94 U. S. 113, 24 L. Ed. 77.

Goods stored in a United States bonded
warehouse on which duties remain unpaid
are in possession of the United States, and
an order directing a warehouseman to deliv-

er them to a vendee, even though accepted by
the warehouseman, does not constitute a con-

structive or symbolical delivery, or a receipt

or an acceptance of the goods suflicient to

satisfy the statute of frauds ; In re ClifCord,

2 Sawy. 428, Fed. Oas. No, 2,893.

Every distiller of spirits shall provide a
warehouse on his distillery premises tp be
used only for storage of distilled spirits of

his own manufacture under an internal rev-

enue storekeeper and to be considered a bond-

ed warehouse of the United States; R. S. §

3271 et seq.

The word "warehouse," when used alone,

means a bonded warehouse; Constable v. S.

S. Co., 154 U. S. 51, 87, 14 Sup. Ct 1062, 38
L. Ed. 903.

See PoucE Powebj Rates; Wabehousb-
MAN.

WAREHOUSEMAN. A person who re-

ceives goods and merchandise to be stored

in his warehouse for hire. He is not a guar-

antor of the title of property placed in his

custody, although his receipts therefor are

by statute negotiable; Mechanics' & T. Ins.

Co. V. Kiger, 103 U. S. 352, 26 L. Ed. 433.

He is bound to use ordinary care in pre-

serving such goods and merchandise, and his

neglect to do so will render him liable to

the owner ; 1 Esp. 315 ; Story, Bailm. § 444

;

Backus V. Start, 13 Fed. 69; Nichols v. Smith,

115 Mass. 332; Buckingham v. Fisher, 70

111. 121 ; Reamer v. Davis, 85 Ind. 201. The
warehouseman's liability commences as soon

as the goods arrive and the crane of the

warehouse is applied to raise them into the

warehouse; 4 Esp. 262. See Parrell & Co.

V. R. R. Co., 102 N. C. 390, 9 S. E. 302, 3 L.

R. A. 647, 11 Am. St. Rep. 760 ; Titsworth v.

Winnegar, 51 Barb. (N. X.) 148. He cannot

have possession of another man's property,

with its accompanying duties and responsibil-

ities forced upon him against his will ; Del-

aware, L. & W. R. Go. V. Transit Co., 45 N. J.

Eq. 50, 17 Atl. 146, 6 L. R. A. 855.

Warehousemen have a lien on property left

in their custody, for their hire, labor, and

services; 1 Esp. 109; Steinman v. Wilkins,

7 W. & S. (Pa.) 466, 42 Am. Dec. 254 ; Jones,

Liens § 967; being due on all goods stored



"WAREHOUSEMAN 3425 WAREHOUSEMAN

under a single contract; Devereux v. Mem-
Ing, 53 Fed. 401 ; though in some cases this

lien has been looked upon only as specific,

and not general ; Scott v. Jester, 13 Ark. 446.

See Story, Bailm. 452; 3 Kent § 635. A
warehouseman cannot recover storage for
property stored for a certain time for a def-

inite sum, where it la destroyed within the
time, without his negligence; Archer v. Mc-
Donald, 36 Hun (N. Y.) 194; but under a
custom to collect charges when the goods are
ordered out, their accidentally burning will

not release the owner from paying storage;

Jones V. Ohaffin, 102 Ala. 382, 15 South. 143.

Grain delivered to a warehouseman upon the
agreement that it may be mixed with other

of like grade, and held for the owner is a
bailment not a sale; Ardlnger v. Wright, 38
lU. App. 98.

A statute requiring warehousemen operat-

ing public elevators to insure grain at their

own expense is valid ; Brass v. North Dako-
ta, 153 U. S. 391, 14 Sup. Ct. 857, 38 L. Ed.

757. See Whabfingee; Rates.
Warehouse Receipts. Receipts given by a

warehouseman for chattels placed in his pos-

session for storage purposes. Burton v. Cur-

yea, 40 111. 320, 89 Am. Dec. 350. They are

not in a technical sense negotiable instru-

ments; 2 Ames, BUls & N. 782. It has been

held, that, even where no statute has been

enacted on this subject, inasmuch as these in-

struments have come to be considered the

representatives of property, and an assign-

ment is equivalent to the delivery of prop-

erty, the warehouseman is estopped, as

against an assignee for value without notice,

to set up facts or agreements contradictory

to their terms; Stewart v. Ins. Co., 9 Lea
(Tenn.) 104.

Defendant is estopped from denying the

validity of a warehouse receipt for grain

fraudulently issued by its agent and trans-

ferred to the plaintiff for value without no-

tice; Fletcher v. Elevator Co., 12 S. D. 643,

82 N. W. 184. Other cases holding the same
view are Armour v. R. Co., 65 N. Y. Ill, 22

Am. Rep. 603; Sioux 'City & P. R. Co. v.

Bank, 10 Neb. 556, 7 N. W. 311, 35 Am. Rep.

488 ; contra, Grant v. Norway, 10 C. B. 665

;

Pollard V. Vinton, 105 U. S. 7, 26 L. Ed. 998

;

National Bank of Commerce v. R. Co., 44

Minn. 224, 46 N. W. 342, 560, 9 L. B. A. 263,

20 Am. St. Rep. 566.

The Warehouse Receipts Act has been en-

acted in California, Colorado, Connecticut,

Illinois, Iowa, Kansas, Louisiana, Maryland,

Massachusetts, Michigan, Minnesota, Missou-

ri, Nebraska, Nevada, New Jersey, New Mex-
ico, New York, Ohio, Oregon, Pennsylvania,

Rhode Island, South Dakota, Tennessee,

Utah, Vermont, Virginia, Washington, Wis-
consin, Alaska, District of Columbia and the

Philippines.

A warehouse receipt must embody wiliiin

Its terms: (a) The location of the warehouse
where the goods are stored; (b) the date of

Bouv.—215

the issue of the receipt; (c) the consecutive

number of the receipt; (d) a statement

whether the goods received will be delivered

to the bearer, to a specified person, or to a

specified person or his order; (e) the rate of

storage . charges ;
(f) a description of the

goods or of the packages containing them;

(g) the signature of the warehouseman; (h)

if the receipt is issued for goods of which the

warehouseman is owner, either solely or

jointly, or in common with others, the fact

of such ownership; and (i) a statement of

advances made and of liabilities incurred for

which the warehouseman claims a lien. If

the precise amount of such advances made or

such liabilities incurred is, at the time of the

issue of the receipt, unknown to the ware-

houseman or to his agent who issues it, a

statement of the fact that advances have
been made or liabilities incurred, and the

purpose thereof, is sufiBcient. A warehouse-
man shall be liable for all damage caused

by the omission from a receipt of any of the

terms.

Receipts are negotiable or non-negotiable,

the latter when it is stated that the goods re-

ceived will be delivered to the depositor or

any other specified person ; and it shall have
plainly placed on its face "non-negotiable" or

"not negotiable." Such words, however, if

placed on a negotiable receipt, shall be of no
effect.

The warehouseman is obliged to deliver the

goods upon a demand made by the holder of

the receipt or by the depositor, if accompanied
with (a) an offer to satisfy the warehouse-
man's lien, (b) to surrender the receipt prop-

erly indorsed, (c) and to give, when the goods
are delivered, an acknowledgment that they

have been delivered.

He may deliver the goods (a) to the person
entitled to delivery by the terms of a non-

negotiable receipt, (b) or to the holder of a
negotiable receipt, if properly indorsed or if

the goods 'are deliverable to bearer ; but if

the warehouseman had knowledge that de-

livery about to be made was to one not law-
fully entitled to the possession of the goods,

then he will be liable as for conversion if he
so delivers them.
Negotiable receipts must be cancelled when

the. goods are delivered ; when part only of
the goods have been delivered, they must be
cancelled (and a new receipt issued) or mark-
ed. The alteration of a receipt shall not ex-

cuse the warehouseman who issued it from
any UabiUty if such alteration was immate-
rial, authorized, or made without fraudulent
Intent, but he shall be liable according to the
terms of the receipt as originally issued.

Where a negotiable receipt has been lost or

destroyed, a court may order delivery of the

goods upon satisfactory proof and the giving

of a bond, but the delivery shall not relieve

the warehouseman from UabiUty to the hold-

er of the receipt, for value and without no-
tice of the deUvery. A warehouseman can-
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not set up title In himself, and if more than
one person claims title, he may require all

known claimants to interplead. The ware-
houseman has reasonable time to det-ermine
the validity of claims.

He is liable for non-existence of goods, or

misdescription, unless the goods are described
in a receipt merely by a statement of marks
or labels upon them, or upon packages con-
taining them, and such statements are true.

As a rule, goods must be kept separate,

but fungible goods may be commingled if

the warehouseman is authorized by agree-

ment or custom.
In case of negotiable receipts, the creditor's

remedies are to reach the receipts.

The warehouseman has a lien for storage

and preservation of the goods, for all lawful
claims for money advanced, interest, insur-

ance, transportation, labor, weighing, cooper-

age, and also all reasonable charges for no-

tice and advertisements, of sale, and for the

sale of goods where default has been made
in satisfying the warehouseman's lien. The
lien may be lost by a- surrender of the goods
or by refusing to deliver when a proper ten-

der has been made. In case of a negotiable

receipt, it must state on its face charges for

which lien is claimed. The goods need not

be delivered until the lien is satisfied. The
lien does not preclude the other remedies to

which d warehouseman, as a creditor, is en-

titled. The lien may be satisfied, by giving

notice with a brief description of the goods,

with the demand and statement that unless

claims be paid within a specified time the

goods will De advertised for sale and sold by
auction at a specified time and place. After

a sale, the warehouseman shall not be liable

for failure to deliver the goods.

Receipts may be negotiated the same as

bills of lading.

See Bills of Lading ; Warranty ; Negotia-

ble Instruments.
This act substantially follows the common

law (except perhaps in broadening negotia-

bility) and its rules are largely in force in

states which have not enacted it

The issue of a receipt for goods not receiv-

ed ; or containing false statements ; or the is-

sue of duplicate receipts not so marked; or

the issue for warehouseman's goods of re-

ceipts which do not state that fact; or the

delivery of the goods vyithout surrender of

the negotiable receipt; or the depositing of

goods by one who has no title and taking a
negotiable receipt which he negotiates ; all

of these acts are criminal offenses and pun-

ishable as such.

Under the IlUnois constitution, which de-

clares all elevators where grain is stored for

a compensation to be "public warehouses,"

the owners of elevator companies were en-

joined from mixing their own grain with

other grain stored in their elevators; Han-
nah V. People, 198 111. 77, 64 N. B. 776.

See Lien; Bill of Labjng ; Rates; Im-

pairing THE Obligation op Contracts ;

Principal and Agent; Negotiable Instru-
ments; Sales. The Uniform Act and the
acts of all the states are set forth and the
cases considered In Mohun, Warehousemen
(2d ed. 1914).

WARRANT. A writ issued by a justice of

the peace or other authorized officer, directed

to a constable or other proper person, re-

quiring him to arrest a person therein named,
charged ynth committing some offence, and
to bring him before that or some other jus-

tice of the peace.

Warrant and commission, outside of naval
technicality, are synonymous words. There
is no difference in force between a commis-
sion and a warrant as used in the navy, ex-

cept that one recites that the appointment is

made by and with the advice and consent of
the senate, and the_ other does not Both are
signed by the president; Brown v. U. S., 18
Ct CI. 543.

A penoh-warrmt is a process granted by
a court, authorizing a proper .officer to appre-
hend and bring before it some one charged
with some contempt, crime, or misdemeanor
See BeNCH-WARRANT.
A search-warrant is a process issued by a

competent court or officer authorizing an
officer therein named or described to ex-

amine a house or other place for the pur-

pose of finding goods which it is alleged

have been stolen. See Seabch-Warrant.
Under the English Extradition Act of 1870,

33 & 34 Vict c. 52, § 26, a warrant is de-

fined as "any judicial document authorizing

the arrest of a person accused or convicted

of crime." 9 Q. B D. 93.

A warrant should regularly bear the hand
and seal of the justice, and be dated. It

should contain a command to the officer to

make a return thereof and of his doings

thereon. But the want of such a command
does not excuse him from the obligation of

making a proper return ; Tubbs v Tukey, 3
Gush. (Mass.) 438, 50 Am. Dec. 744. And it

is no ground for discharging a defendant that

the warrant does not contain such a com-

mand ; Com. V. Boon, 2 Gray (Mass ) 74. No
warrant ought to be issued except upon the

oath or affirmation of the witness charging

the defendant with the offence; Conner v.

Com., 3 Binn. (Pa.) 38. A warrant will not

justify the arrest of one not nampd therein,

by reason of the fact that the name used was
supposed to "be his ; West v. OabeU, 153 U.

S. 78, 14 Sup. Ct. 752, 38 L. Ed. 643. It is

competent to show that the affidavit was not

filed until after the arrest; Smith v. Claus-

meier, 136 Ind. 105, 35 N. E. 904, 43 Am. St

Rep. 311. Under a statute authorizing a writ

of habeas corpus to determine the identity

of the person arrested, the inquiry may em-

brace the sufficiency of the papers; People

V. Oonlin, 15 Misc. 303, 36 N. Y Supp. 888.

In England a person riding a bicycle without,
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a light at night cannot be arrested or even
stopped to ascertain his name and address,
without a warrant; [1S97] 2 Q.B. 452.

The reprehensible practice of issuing blank
warrants, Which once prevailed in England,
was never adopted here. 2 Kuss. Or. 512

;

Ld. Raym. 546 ; 1 H. Bla. 13. See Seaeches
AND Seizures; Aeeest.

WARRANT OF ATTORNEY. An instra-

ment in writing, addressed to one or more
attorneys therein named, authorizing them,
generally, to appear in any court, or in some
specified court, on behalf of the person giving
it, and to confess judgment in favor of some
particular person therein named, in an action
of debt, and usually containing a stipulation
not to bring any writ of error, or file a bill in
equity, so as to delay him.
An instrument authorizing an attorney at

law to appear in behalf of its maker, or con-

fess judgment against him. Treat v. Tolman,
113 Fed. 892, 51 C. C. A. .522.

This general authority is usually qualified

by reciting a bond which commonly acccom-
panies it, together with the condition an-
nexed to it, or by a written defeasance stat-

ing the terms upon which it was given and
restraining the creditor from making imme-
diate use of it. In form, it is, generally, by
deed; but it seems it need not necessarily

be so ; 5 Taunt 264. This instrument is given

to the creditor as a security. Possessing it,

he may sign judgment, without its being nec-

essary to wait the termination of an action.

See 14 East 576 ; 2 Term 100.

A warrant of attorney given to confess

a judgment is not revocable, and notwith-

standing a revocation, judgment may be en-

tered upon it; 2 M. Raym. 766, S50. The
death of the debtor Is, however, generally

speaking, a revocation ; Co. Ldtt. 52 6. In

Pennsylvania, judgment may be entered by

the prothonotary on such a warrant without

the intervention of an attorney; 4 Sm. L.

278; the instrument must show on its face

the amount- due, unless it can be rendered

certain by mere calculation; Connay v. Hal-

stead, 73 Pa.-354. The general power ceases

with the entry of judgment ; Jackson v. Bart-

lett 8 Johns. (N. Y.) 361 ; Hinkley. v. Water
Power Co., 9 Minn. 55 (Gil. 44) ; cmttra, Gray
V. Wass, 1 Greenl. (Me.) 257; Flanders v.

Sherman, 18 Wis. 575. The virtue of a war-
rant of attorney is spent by the entry of one

judgment, and a second judgment entered on

the same warrant is irregular; Martin v.

Rex, 6 S. & B. (Pa.) 296; Fairchild v Camac,

3 Wash. 0. C. 558, Fed. Cas. No. 4,610. The
judgment is as much the act of the court as

if It were pronounced on nil Aioit or a cogno-

vit, and has the conclusive effect of a judg-

ismkt on a verdict ; Safe-Deposit & T. Co. v.

IwWght, 105 Fed 158, 44 C. C. A. 421 ; Ap-

peal of Lennig, 93 Pa. 307.

A party to a suit may in certain cases re-

quire the attorney who appears for the op-

ponent to file of record a warrant of attorney.

See PowEB OF Attobnet.
Under the Pennsylvania practice, a motion

for a rule on the plaintiff's attorney to file his

warrant of attorney must be made by the

defendant before he pleads; Mercier v. Mer-

cier, 2 Dall. (Pa.) 142, 1 L. Ed. 324; Camp-
bell V. Galbreath, 5 Watts (Pa.) 423; see

Doe V. Abbott, 152 Ala. 246, 44 South. 637,

126 Am. St Rep. 30. If the plaintiff raises

the question, the burden of proof is on him

;

Aaron v. U. S., 155 Fed. 836, 84 C. C. A. 67.

The entry of appearance for defendant is

proof of authority and no additional evidence

has ever been required; Osborn v. Bank, 9

Wheat (U. S.) 830, 831, 6 L. Ed. 204. The
plaintiff cannot question the authority of the

defendant's solicitor. The plaintiff has
brought the defendant into court ; 1 Exch. 16.

WARRANTEE. One to whom a warranty
is made: Sheppard, Touchst 181.

WARRANTIA CHART>t. An ancient and
now obsolete writ which was issued when a
man was enfeoffed of land with warranty
and then he was sued or impleaded in assize

or other action, in which he could not vouch
or call to warranty.

It was brought by the feoffer pending the
first suit against him, and had this valuable
incident, that when the warrantor was
vouched, and judgment passed against the
tenant, the latter obtained judgment simul-

taneously against the warrantor, to recover
other lands of equal value. Funk v. Voneida,
11 S. & R. (Pa.) 115, 14 Am. Dec. 617. See
Maltland in 2 Sel. Essays in Anglo-Amer. L.

H. 577.

WARRANTOR. One who makes a war-
ranty. Shepp." Touchst. 181.

In Anglo-Saxon times, a person who sold
property—land or movables—^was obliged to

have a warrantor. 2 Holdsw. Hist E. L. 72.

WARRANTY. In Insurance. Astipulation
or agreement on the part of the insured par-
ty, in the nature of a condition.

An express warranty is a particular stipu-

lation introduced into the written contract
by the agreement of the parties.

An implied warranty is an agreement
which necessarily results from the nature
of the contract: as, that the ship shall be
seaworthy when she sails on the voyage in-

sured.

An express warranty usually appears in
the form of a condition, expressed or direct-

ly implied In the phraseology of the policy,
stipulating that certain facts are or shall be
true, or certain acts are or shall be done by
the assured, who by accepting the insurance
ratifies the stipulation.

Where the stipulation relates wholly to the
future, it is a promissory condition or war-
ranty; 1 Phill. Ins. § 754.

An express warranty must be strictly com-
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plied with; anfi tne assured is not permitted
to allege, in excuse for non-compliance, that
the risk was not thereby afEected, since the
parties have agreed that the stipulated fact

or act shall be the basis of the contract; 1

Phill. Ins. § 755; unless compliance is ren-

dered illegal by a subsequent statute; id. §

769. All reasonable doubts as to whether
statements inserted in or referred to in an
insurance policy are warranties or represen-

tations should be resolved in favor of the as-

sured ; Providence Life. Assur. Soc. v. Eeut-
Unger, 58 Ark. 528, 25 S.' W. 835 ; Anders v.

Knights of Honor, 51 N. J. L. 175, 17 Atl. 119.

When the application is by the express terms

of the policy made a part of the contract, a
breach of any warranty in the application

invalidates the entire contract; Mut. Life

Ins. Co. V. Kelly, 114 Fed. 268, 52 C. O. A.

154 ; but where a provision merely says that

all statements are warranted to be full, com-
plete and true, they amount to representa-

tions; Reppond v. Ins. Co., 100 Tex. 519, 101

S. W. 786, 11 L. It. A. (N. S.) 981, 15 Ann.
Cas. 618.

A breach of warranty vitiates the insur-

ance, though the insured made the warranty
without ^knowledge of its falsity ; Clemans v.

Soc. of Good Fellows, 131 N. Y. 485, 30 N. B.

496, 16 L. R. A. 33 ; HoUoway v. Ins. Co., 48

Mo. App. 1; 9 L. R. Q. B. 328.' Breach of

warranty in an insurance policy does not
avoid the policy when the insured is an in-

fant; O'Rourke v. Ins. Co., 23 R. I. 457, 50

Atl. 834, 57 L. R. A. 496, 91 Am. St. Rep. 643.

Questions of warranty in insurance have
been much litigated

:

In fire polieies, with reference to assign-

ments of the insured property, or the policy;

Hooper v. Fire Ins. Co., 17 N. Y. 424 ; Birdsey

V. Ins. Co., 26 Conn. 165 ; • conformity to

charter; Union Mut. Fire Ins. Co. v. Keyser,

32 N. H. 813, 64 Am. Dec. 375; condition of

the premises, including construction, locality,

and manner of using ; Townsend v. Ins. Co.,

18 N. Y. 168 ; Frisbie v. Ins. Co., 27 Pa. 325

;

Wilson V. Ins. Co., 4 R. I. 141; ^distance of

other buildings; Hall v. Ins. Co., 6 Gray
(Mass.) 185; Davis v. Ins. Co., 81 la. 496,

46 N. W. 1073, 10 L. R. A. 359, 25 Am. St.

Rep. 509; frauds; Grigsby v. Ins. Co., 40

Mo. App. 27G ; kind of risk ; Burbank v. Ins.

Co., 24 N. H. 550, 57 Am. Dec. 300; Frost's

D. L. & W. W. Works v. Ins. Co., 37 Minn.

300, 34 N. W. 35, 5 Am. St. Rep. 846; smok-
ing on premises; Hosford v. Ins. Co., 127

U. S. 399, 8 Sup. Ct. 1199, 32 L. Ed. 196;

limiting right of action ; Haskins v. Ins. Co.,

5 Gray (Mass.) 432; Brown v. Ins. Co., 5

R. I. 394; notice and demand; First Baptist

Church V. Ins. Co., 18 Barb. (N. Y.) 69; and
proof of loss ; Trask v. Ins. Co., 29 Pa. 198,

72 Am. Dec. 622; Peoria M. & F. Ins. Co.

V. Lewis, 18 111. 553 ; Queen Ins. Co. v. Young,
86 Ala. 424, 5 South. 116, 11 Am. St. Rep. 51

;

Cleaver v. Ins. Co., 71 Mich. 414, 39 N. W.
571, 15 Am. St. Rep. 275; Sugg v. Ins. Co.,

98 N. C. 143, 3 S. E. 732 ; payment of premi-
um; Buckbee v. Trust Co., 18 Barb. (N. Y.)

541; title; Boehner v. Ins. Co., 17 Mo. 247;
•Howard F. Ins. Co. v. Bruner, 23 Pa. 50;
Ames V. Ins. Co., 14 N. Y. 253; value; Lee
V. Ins. Co., 11 Cush. (Mass.) 324; conceal-

ment of facts as to title ; DifEenbaugh v. Ins,

Co., 150 Pa. 270, 24 Att. 745, 30 Am. St. Rep.
805.

In life poUoies, with reference to assign-
ment; Mutual P. Ins. Co. v. Hamilton, 5
Snee^ (Tenn.) 269; representation, or other
stipulations ; Miles v. Ins. Co., 3 Gray (Mass.)

580; Boland v. Ben. Ass'n, 74 Hun, 385, 26
N. Y. Supp. 433; Brady v. Ins. Ass'n, 60 Fed.
727, 9 C. C. A. 252 ; McGurk v. Ins. Co., 56
Conn. 528, 16 Atl. 263, 1 L. R. A. 563; that
the Insured is alive and in sbund health;
Bernard v. Ins. Ass'n, 14 App. Div. 142, 43
N. Y. Supp. 527. Where an application for

life insurance is to be treated as a warran-
ty it is to that extent a part of the policy

;

Kelley v. Ins. Co., 75 Fed. 637. A warranty
that the insured will not die by his own
hand is valid; id.

In marine policies, with reference to as-

signments ; Marigny v. Ins. Co., 13 La. Ann.
338, 71 Am. Dec. 511 ; contraband trade; Dec-
row V. Ins. Co., 43 Me. 460 ; other insurance

;

Buffalo S. E. Works v. Ins. Co., 17 N. Y. 401;
seaworthiness; Garrigues v. Coxe, 1 Binn.

(Pa.) 592, 2 Am. Dec. 493; Brooks v. Ins.

Co., 7 Pick. (Mass.) 259; 5 M. & W. 414;

Roccus, n. 22 ; Dodge v. Ins. Co., 85 Me. 215,

27 Atl. 105; Union Ins. Co. v. Smitb, 124

U. S. 405, 8 Sup. Ct 534, 31 L. Ed. 497; sus-

pension of risk ; Bowditch Mut. Fire Ins. Co.

V. Winslow, 3 Gray (Mass.) 415; title; Bid-

well V. Ins. Co., 19 N. Y. 179.

Wadver of the right to insist upon the per-

formance of a condition may occur under a
policy of this description; as, of the condi-

tion relative to assignment ; Hale v. Ins. Co.,

32 N. H. 295, 64 Am. Dec. 370; or answers

to questions ; Liberty Hall Ass'n v. Ins. Co.,

7 Gray (Mass.) 261; or distance of buildings;

Nute v. Ins. Co., 6 Gray 175; going out of

limits; Bevin v. Ins. Co., 23 Conn. 244; ad-

ditional insurance ; Home Ins. Co. v. Marple,

1 Ind. App. 411, 27 N. B. 633.; limitation of

action ; Ames v. Ins. Co., 14 N. Y.' 253 ; Ever-

ett V. Ins. Co., 142 Pa. 332, 21 Atl. 819, 24

Am. St. Rep. 499; ofEer of arbitration; Cobb

V. Ins. Co., 6 Gray (Mass.) 192; payment

of premium or assessment; Bouton v. Ins.

Co., 25 Conn. 542 ;
proof of loss ; Noonan v.

Ins. Co., 21 Mo. 81; titie; Trott v. Ins. Co.,

83 Me. 362, 22 Atl. 245. An insurance com-

pany cannot set up a forfeiture for a condi-

tion broken, against one whom its conduct

has induced to beUeve that such provision

would not be insisted upon ; Penn Mut. * ife

Ins. Co. V. Keach, 134 111. 583, 26 N. E.ig6;

so an insurer is estopped to set up a b^ "

of a warranty written by its agent for

literate person; O'Brien v. Society, 117

310, 22 N. E. 954; or made by the error of

c. iiiie

3.J£6;m
N. r.
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the agent; Phoenix Ins. Co. v. Warttemberg,
79 Fed. 245, 24 C. C. A. 547.

A Clause in a policy of Insurance against
Are that nothing but a distinct specific agree-
ment clearly expressed and indorsed on the
policy shall operate as a waiver of any print-

ed or written condition, warranty, or re-

striction thereon, is construed to refer to

those conditions which enter into and form
a part of the contract of insurance, and not
to these stipulations which are to be per-

formed after a loss has occurred, such as
giving notice and furnishing preliminary
proof of loss; May, Ins. § 505.

See Deviation ; Policy ; Kepbbsentation
;

SeaWORTHINESS ; Insubawoe ; Waiveb.
In Sales of Personal Property. A warran-

ty is an express or implied statement of
something which a party undertakes shall

be part of a contract, and, though part of

the contract, collateral to the express object

of it. Benj. Sales § 600.

An express warranty is one by which the
warrantor covenants or undertakes to in-

sure that the thing which is the subject of

the contract is or is not as there mentioned:
as, that a horse is sound; that he is not
five years old.

To create an express warranty, the word
"warrant" need not be used, nor are any
particular words necessary; McLennan v.

Ohmen, 75 Cal. 558, 17 Pac. 687.

The Uniform Sales Act defines express
warranty as any affirmation of fact or any
promise by the seller relating to the goods,

if the natural tendency is to induce the buy-
er to purchase the goods. Affirmation of

value or statements of opinion are not war-
ranties.

An implied warranty is one which, not

being expressly made, the law implies by the

facts of the sale. Cro. Jac. 197.

In general, there is no implied warranty
of the quality of the goods sold; 2 Kent
374; Co. Litt. 102 a; Defreeze v. Trumper,
1 Johns. (N. Y.) 274, 3 Am. Dec. 329; Dean
V. Mason, 4 Conn. 428, 10 Am. Dec. 162;
Winsor v. Lombard, 18 Pick. (Mass.) 59

;

especially in eases of a specific chattel al-

ready existing which the buyer has inspect-

ed; 4 M. & W. 64; Doming v. Foster, 42
N. H. 165.

By the Uniform Sales Act the implied war-
ranties of quality are: 1. Where the buyer,

expressly or by implication, makes known
to the seller the particular purpose for which
the goods are required, and it appears that

the buyer relies on the seller's skill or judg-

ment (whether he be the grower or manufac-
turer or not), there is an implied warranty
tha^the goods shall be reasonably fit for such
purpose. 2. Where the goods are bought by
deM|iptlon from a seller who deals in goods
<f^at description (whether he be the grow-

t or manufacturer or not), there Is an Im-
plied warranty that the goods shall be of
merchantable quality. 3. If the buyer has

examined the goods, there is no Implied war-

ranty as regards defects which such examina-
tion ought to have revealed. 4. In the case

of a contract to sell or a sale of a speci-

fied article under Its patent or other trade

name, there Is no Implied warranty as to

its fitness for any particular purpose. 5. An
implied warranty of fitness for a particular

purpose may be annexed by the usage of

trade. 6. An express warranty or condition

does not negative a warranty or condition

implied under this act unless Inconsistent

therewith.

But where a chattel is to be made or sup-

plied to the order of the purchaser, there

is an Implied warranty that it is fit for the

purpose for which It Is ordinarily used, or

for which it has been specially made; Benj.

Sales § 645; Gaylord Mfg. Co. v. Allen, 53
N. Y. 515; Omaha C. C. & L. Co. v. Fay,
37 Neb. 68, 55 N. W. 211; Morse v. Stock
Yard Co., 21 Or. 289, 28 Pac. 2, 14 L. B. A.
157; Bagley v. Fire Extinguisher Co., 150
Fed. 284, 80 C. C. A. 172. Thus where a par-

ty conveyed a ship to another by deed, but
at the time of the conveyance the ship was
ashore In a wrecked and ruinous condition,
it was held that there was an implied war-
ranty that the article conveyed should be a
ship, and not a mere "bundle of timber"

;

3 M. & W. 390. Another exception is In the
sale of goods by sample. Ther# is a war-
ranty that their quality is equal to the
sample; Bradford v. Manly, 13 Mass. 139,

7 Am. Dec. 122; Borrekins v. Bevan, 3
Rawle (Pa.) 37, 23 Am. Dec. 85; Leonard
V. Fowler, 44 N. Y. 289 ; Brigham v.. Retels-
dorf, 73 la. 712, 36 N. W. 715; but a sale of
goods by sample only binds the vendor to
supply goods equal to sample, and not goods
fit for a particular purpose ; Kauffman Mill-

ing Co. V. Stuckey, 37 S. C. 7, 16 S. E. 192.

By the Sales Act, in the case of a contract
to sell or a sale by sample there is an implied
warranty (a) that the bulk shall correspond
with the sample In quality; (b) that the
buyer shall have a reasonable opportunity lof

comparing the bulk with the sample; (c)

if the seller is a dealer in goods of that kind,
that then the goods shall be free from any
defect, rendering them unmerchantable, which
would not be apparent on a reasonable ex-
amination of the sample.
An implied warranty may also result

from the usage of a particular trade; 2
Disney 482; 4 Taunt 847. In a sale by de-
scription of goods not Inspected by the buy-
er, there Is an Implied warranty that the
goods are salable or merchantable; Baker
y. Henderson, 24 Wis. 509 ; McClung v. Kel-
ley, 21 la. 508 ; Gaylord Mfg. Co. v. Allen, 53
N. Y. 518; but see Whitman v. Freese, 23
Me. 212 ; and an express warranty of quality
excludes any implied warranty that the
articles sold are merchantable or fit for their
intended use; De Witt v. Berry, 134 U. S
.306, 10 Sup. Ct. 536, 33 L. Ed. 896. It has
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been held that words of description consti-

tute a warranty that the articles sold are

of the quality and description so described;

Hogins V. Plympton, 11 Pick. (Mass.) 99;

Borrekins v. Bevan, 3 Rawle (Pa.) 23, 23 Am.
Dec. 85; but the better opinion has been

said to be that the' words of description con-

stitute not a warranty of the description,

but a condition precedent to the seller's right

of action, that the thing which he offers to

deliver, or has delivered, should answer the

description; Heath Dry Gas Co. v. Hurd,

193 N. Y. 255, 86 N. E. 18, 25 L. R, A, (N. S.)

160 ; 4 M. & W. 39.

By the Sales Act, in the case of a contract

to sell or sale of goods by description, there

is an implied warranty that the goods shall

correspond with the description and if the

contract or sale be by sample, as well as by
description, it is not sufficient that the bulk

of lihe goods corresponds with the sample if

the goods do not also correspond with the

description.

Where the buyer relies on the seller's skill

and judgment to supply him an article, there

is an implied warranty that the article will

suit tjie desired purpose; 2 M. & G. 279

;

Benj. Sales § 661. Finally, it is said

that there is always an implied warranty

in sales of provisions for household use;

Winsor v.» Lombard, 18 Pick. (Mass.) 57

;

Hoover v. Peters, 18 Mich. 51; Divine v.

McCormick, 50 Barb. (N. Y.) 116. But see

Benj. Sales § 670. It is generally Implied

that they are wholesome, if the Seller was
a dealer; and importance is also attached

to the fact that the buyer was buying for

immediate consumption; Wiedeman v. Kel-

ler, 171 111. ^, 49 N. E. 210; Farren & Co.

V. Dameron & Bailey, 99 Md. 293, 58 Atl. 367,

105 Am. St. Rep. 297; Tomlinson v. Armour
6 Co., 74 N. 3. L. 274, 65 Atl. 883; Warren
v. Buck, 71 Vt. 44, 42 Atl. 979, 76 Am. St
Rep. 754. So far as reliance on the seller's

skill and judgment is essential to establish a

warranty of provisions, the mere fact of

purchase from a dealer for immediate con-

sumption seems to have been regarded gen-

erally as sufficient evidence, but in a few ju-

risdictions it is held that proof of such re-

liance is essential and is not to be presumed

;

7 H. & N. 955 ; Parrell v. Market Co., 198

Mass. 271, 84 N. B. 481, 15 L. R. A. (N. S.)

884, 126 Am. St. Rep. 436, 15 Ann. Cas. 1076.

The implied warranty of quality which at-

taches to provisions sold for domestic use

has no application to the sale of a cow to

a butcher, even although the vendor knew
that it was intended to be slaughtered and
retailed as meat ; Wart v. Hoose, 65 Misc.

462, 119 N. Y. Supp. 1107.

Where the seller manufactured the goods

which he sold, a warranty that the goods

are merchantable is implied unless the buyer

had an opportunity to inspect the goods and

this inspection would have disclosed the de-

fect; [1905] 1 K. B. 608; Buick Motor Co.

V. Mfg. Co., 150 Mich. 118, 113 N. W. 591;
Pease v. Sabin, 38 Vt. 432, 91 Am. Dec. 364

;

Hood V. Bloch, 29 W. Va. 244, 11 S. B. 910.

If the seller holds himself out to the buyer
as the manufacturer of the subject matter of

the bargain, the case is governed by the
principles applicable to sales by manufac-
turers; 2 M. & G. 279. Special circum-
stances may indicate in particular cases that
the risk, either wholly or in part, is assum-
ed by the buyer. When goods are sold at

second hand even by a manufacturer, it

cannot be supposed that a warranty is im-

plied of the same sort that would be implied
had the goods been new; Morley v. Mfg.
Co., 196 Mass. 257, 81 N. E. 993. Where a
manufacturer sells goods which are a waste
product, as such, it will be generally true

that the buyer assumes the risk of the qual-

ity and value of the goods; Llstman Mill

Co. V. Miller, 131 Wis. 393, 111 N. W. 496.

According to the English and American
Sales Acts, the seller impliedly warrants the

merphantable character of the goods which
he sells as fully when he is merely a deal-

er in goods of that description as when he
is a manufacturer; [1903] 2 K. B. 148.

The manufacturer of goods impliedly war-
rants that goods are reasonably fit for the

general purpose for which they are manu-
factured; Kellogg Bridge Co. v. Hamilton,
110 U. S. 108, 3 Sup. Ot. 537, 28 L. Ed. 86;
The Nimrod, 141 Fed. 215; Redhead Bros.

V. Inv. Co., 126 la. 410, 102 N. W. 144;
Southern B. & I. Co. v. Machine Works, 109
Tenn. 67, 70 S. W. 614. The word "manu-
facturer" includes all sellers who produce
the article which they sell; thus a grower
of plants or seeds; Shaw v. Smith, 45 Kan.
334, 25 Pac. 886, 11 L. R. A. 681 ; Hoffman
V. Dixon, 105 Wis. 315, 81 N. W. 491, 76 Am.
St. Rep. 916; and one who has bred horses

or cattle; Edwards v. Dillon, 147 111. 14,

35 N. E. 135, 37 Am. St. Rep. 199.

In the sale of commercial paper without

indorsement or express assumption of lia-

bility on the paper itself,, the contract of sale

and the obligations which arise from it as

between vendor and vendee are governed by

the common law relating to the sale of goods

and chattels; and the undoubted rule is that

in such a sale the obligation of the vendor is

not restricted to the mere question of forgery

vel non, but depends on whether he has de-

livered that which he contracted to sell, this

rule being designated in England as a condi-

tion of the principal contract, and in this

country being generally termed an implied

warranty of identity of the thing sold ; Mey-

er V. Richards, 163 U. S. 385, 16 Sup. Ct
1148, 41 L. Ed. 199. See Negotiable Insteu-

MENTS. ^
The rule of the civil law was that 4^^'

price implied a warranty of quality; "^i^
21. 2. 1. This rule has heen adopted in

Louisiana; Fuentes v. Caballero, 1 La. Ann.

27 ; and in South Carolina : Timrod v. Shool-

bred, 1 Bay (S. O.) 324, 1 Am. dec. 620.
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A ppnmrc'haser imay exaanine an article and
exercise iMs judgment ,upon It, and at the

same tame protect himself by a warranty

;

Smith w. Ha2e, 198 Mass. 178, 33 N. E. 493,

.35 Am. St. Oitep. 485 ; but if he elects not to

.accept Oxb (property as not answering the

.warranty, ffliere 'is no duty imposed upon
i either paasfe' tthereafter to make further tests

or experiments to see whether the property

complies with the warranty; TJ. S. Sugar Re-

finery V. E. P. Alllls (Go., 56 Fed. 786, 6 C. 0.

A. £121, 9 n. fi. App. 550.

A warranty m general terms is held not to

.cover defects which the buyer must have ob-

served ; Mulvamy t. Rosenberger, 18 Pa. 203.

IThe same rule is applicalile to a defect which
Is not .obvious, but of wtiich the seller tells

the buyer ; Knoepker v. Ahman, 99 Mo. App.

3Q, 72 fi. W. 483", or of which the buyer

knows ; Harwood v. Breese, 73 Neb, 521, 103

N, W. 55.

Antecedent representations, made as an in-

ducement to the buyer, but not forming part

of the contract when concluded, are not war-

ranties; it is not, however, necessary that

the representation should be made simultane-

ously with the bargain, but only that it

should enter in^ it ; Leavitt v. Fiberloid Co.,

196 Mass. 440, 82 N. B. 682, 15 L. R. A. (N.

S.) 855 ; Way v. Martin, 140 Pa. 499, 21 Atl.

428; Powers v. Briggs, 139 Mich. 664, 103 N.

W. 194 ; contra, Bryant v. Crosby, 40 Me. 9

;

15 O. B. 130; Benj. Sales § 610.

No special form of words is necessary to

constitute a warranty ; Polhemus v. Heiman,
45 Oal. 573 ; Murray v. Smith, 4 Daly (N. T.)

277 ; 3 Mod. 261.

A warranty "may rest in parol and no par-

ticular form of words is necessary thereto.

A warranty arises when there is a distinct

assertion or affirmation of fact, which is re-

lied upon, respecting the quality of the goods

or the adaptability thereof to the purpose

for which they are desired ;" OonkUng v. Oil

Co., 138 la. 596, 603, 116 N. W. 822; an as-

surance that an article purchased for a par-

ticular use Is "all right," or words equivalent,

if reUed on, is a warranty; Briggs v. M.
Rumely Co., 96 la. 202, 64 N. W. 784. If a

warranty is in writing a construction of it

will be for the court, and if the language

used is doubtful, the court will seek to give

the meaning to the language which the par-

ties intended it should bear.

The rule is simplex commendatio non (ybli-

gat. See 2 Esp. 572. A warranty made after

a sale requires a new consideration ; 3 Q. B.

234 ; Oliver v. F. Ins. Co., 100 Mass. 532 ; rep-

resentations made after a sale is complete and
after delivery, and not entering into the con-

sideration, cannot amount to a warranty

;

Cady T. Walker, 62 Mich. 157, 28 N. W. 805,

4 Am. St. Rep. 834.

Where one orders a specific article, there

is only an implied warranty that the article

supplied shall correspond with the designa-

tion and no implied agreement that it shall

be fit for the purpose for which the buyer
designed it ; Morris v. Fertilizer Co., 64 Fed.
'55, 12 C. C. A. 34, 28 U. S. App. 87. Where
a seller furnishes a machine of a particular

kind in fulfillment of an order and the ma-
chine proves defective, the buyer has no
right to rescind and return the machine;
Worcester Mfg. Co. v. Brass Co., 73 Conn.

554, 48 Atl. 422.

Wihere a known, described, and definite ar-

ticle is ordered of a manufacturer, though he
has notice that it is required for a particular

purpose, there is no implied warranty that it

shall answer that purpose ; Seitz v. Machine
Co., 141 U. S. 510, 12 Sup. Ct. 46, 35 L. Ed.

837; Jarecki Mfg. Co. v. Kerr, 165 Pa. 529,

30 Atl. 1019, 44 Am. St. Rep. 674 ; Davis Ca-
lyx Drill Co. V. Mallory, 137 Fed. 332, 69 C.

C. A. 662, 69 L. R. A. 973.

Proposals made by an equipment company
to a street railway company to furnish elec-

tric equipment which should comply with
certain conditions of performances, are af-

firmations of quality amounting to a war-
ranty; Accumulator Co. v. R. Co., 64 Fed. 70,

12 C. C. A- 37, 27 U. S. App. 364. Where
there is a complete contract of sale in writ-
ing, there can be no implied warranty as to
the subject-matter ; Ramming v. Caldwell, 43
111. App. 175. In the sale of a patent there is

an implied warranty of title, without regard
to the form of the instrument of transfer;
Faulks V. Kamp, 3 Fed. 898. In Louisiana a
warranty, while not of the essence, is of the
nature of a contract of sale, and is implied
in eyery such contract; Meyer v. Richards,
163 U. S. 386, 16 Sup. Ct. 1148, 41 L. Ed. 199.

It is settled that in an executory agree-
ment the vendor warrants, by implication,
his title to the goods which he promises to
sell, and that in the sale of an ascertained
specific chattel, an aflirmation by the vendor
that the chattel is his is equivalent to a war-
ranty of title, and that this affirmation may
be implied from his conduct as well as his

words. It is further said that the rule in
England is, in the absence of such implica-
tion or affirmation, that the sale of a person-
al chattel implies an affirmation by the ven-
dor that the chattel is his, and, therefore, he
warrants the title, unless it be shown by the
facts and circumstances of the sale that the
vendor did not intend to assert ownership,
but only to transfer such interest as he might
have in the chattel sold; Benj. Sales, §§ 627,
639.

As to the goods in the possession of the
vendor, there is an implied warranty of title

;

but where the goods sold are in possession of
a third party at the time of the sale, then
there Is no such warranty; Huntingdon v.

Hall, 36 Me. 501, 58 Am. Dec. 765 ; Long v.

Hlckingbottom, 28 Miss. 772, 64 Am. Dec. 118

;

2 Kent 478; Close v. Crossland, 47 Minn. 500,

50 N. W. 694 ; Pogel v. Brubaker, 122 Pa. 7,

15 Atl. 692 ; contra, 3 Term 58 ; 17 0. B. (N.
S.) 708.
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A vendor knowing he has no title, and con-

cealing the fact from the vendee, is liable on
the ground of fraud ; Benj. Sales § 627.

By the Sales Act: In a sale or contract to

sell, unless a contrary Intention appears,

there is: 1. An implied warranty on the part

of the seller that in the case of a sale he has
the right to sell the goods, and that in the

ease of a contract to sell he will have a right

to sell the goods at the time when the prop-

erty is to pass. 2. An implied warranty that

the buyer shall have and enjoy quiet posses-

sion of the goods as against any lawful claims

existing at the time of the sale. 3. An im-

plied warranty that the goods shall he free

at the time of the sale from any charge or

encumbrance in favor of any third person,

not declared or known to the buyer before

or at the time when the contract or sale is

made. 4. This section shall not, however, be

held to render liable a sheriff, auctioneer,

mortgagee, or other person professing to sell

by virtue of authority in fact or law, goods In

which a third person has a legal or equitable

interest.

But where there is a written contract for

goods, sold by sample, without warranty , of

quality, parol evidence is inadmissible to

show that the seller guaranteed the quality

;

VierUng v. Iroquois Furnace Co., 170 111. 189,

48 N. E. 1069 ; Zimmerman Mfg. Co. v. Dolph,

104 Mich. 284, 62 N. W. 339. The rule is

stated in Hare on Contracts 532, as follows:

"Wlhere the contract is reduced to writing,

everything that the writing does not contain

is presumably excluded from the contract,

and evidence is not admissible that the ven-

dor warranted the goods orally during the

previous negotiations or when the instrument

was executed ; or even that the sale was by

sample and the bulk does not correspond.

. . . A warranty is essentially contractual

—a provision or undertaking as distinguished

from an affirmation, and hence, when the

parties reduce the agreement to writing,

nothing that is not set forth in the instru-

ment can operate as a warranty."

See Evidence.
The question is for the jury, to be inferred

from the sale and the circumstances of the

particular case ; Morrill v. Wallace, 9 N. H.

Ill; Toner v. Zell, 149 Pa. 458, 27 Atl. 304;

McLennan v. Ohmen, 75 Cal. 558, 17 Pac.

687; even if the contract is written; Benj.

Sales § 614; but see Brown v. Bigelow, 10

Allen (Mass.) 242.

As to the rights and remedies of the buyer
and seller upon breach of warranty, see

Sales; Rescission.

As to warranty in deeds, see Deeds.

As to the states which have passed the

Uniform Sales Act, see Sales.

In Sales of Real Property. A real cove-

nant, whereby the grantor of an estate of

freehold and his heirs were bound to warrant

the title, and, either upon voucher or by

judgment In a writ of warrantia chartw, to
yield other lands to the value of those from
which there has been an eviction by a para-

mount title. Co. LItt. 365 a.

Collateral warranty existed when the
heir's title was not derived from the war-
ranting ancestor, and yet it barred the heir

from claiming the land by any collateral ti-

tle, upon the presumption that he might
thereafter have assets by descent from or

through the ancestor; and it imposed upon
him the obligation of giving the warrantee
other lands in case of eviction, provided he
had assets. 2 Bla. Com. 301.

Lineal warranty existed when the heir de-

rived title to the land warranted, either from
or through the ancestor who made the war-
ranty.

The statute of 4 Anne, c. 16, annulled these

collateral warranties, which had become a

great grievance. Warranty in its original

fprm has never, it is presumed, been known
in the United States. The more plain and
pliable form of a covenant has been adopted

In its place ; and this covenant, like all other

covenants, has always been held to sound in

damages, which, after judgment, may be re-

covered out of the personal or real estate, as
in other cases. And in England the matter
has become one of curious learning and of

little or no practical importance. See 4 Kent
469; Paxson v. LefCerts, 3 Rawle (Pa.) 67, n.;

Bates V. Norcross, 17 Pick. (Mass.) 14, 28 Am.
Dec. 271 ; Flynn v. WiUiams, 23 N. C. 509 ; 2
Saund. 38, n. 5.

Rawle, in his work on Covenants for Title

205, is of opinion that there is no evidence

that the covenants of warranty as employed
in the United States ever had a place in Eng-
lish conveyancing. In the earlier conveyanc-

es which remain on record in the colonies are

to be found some or all of the covenants

which were coming into use in the mother
country, together with a clause of warranty,

sometimes with and sometimes without the

addition of words of covenant. Later the

words of covenant became more general, and
at the present day their use is almost uni-

versal. As to the extent and scope of the

American covenant of warranty, the sounder
view is that it is merely a covenant for quiet

enjoyment, the only difCerence being that un-

der the latter, a recovery may sometimes be

had where it would be denied under the for-

mer. See Covenant, and various titles

thereunder.

WARRANTY, VOUCHING TO. In Old

Practice. The calling a warrantor into court

by the party warranted (when tenant in a

real action brought for recovery of such

lands), to defend the suit for him ; Co. Litt.

101 6 ; 2 Saund. 32, n. 1 ; and the time of

such voucher is after the demandant has
counted.

It lies in most real and mixed actions, but

not' in personal. Where the voucher has been
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made and allowed by the court, the vouchee
either voluntarily appears, or their issues a

judicial writ (called a summons ad warranti-

zandum) , commanding the sheriff to summon
him. WSiere he, either voluntarily or in obe-

dience to this writ, appears and offers to

warrant the land to the tenant, it is called

entering into the warranty ; after which he
is considered as tenant in the action, in the

place of the original tenant. The demandant
then counts against him de novo, the vouchee

pleads to the new count, and the cause pro-

ceeds to Issue.

It seems to have lasted until the practical

disappearance of real actions and formed an
essential part of the fiction of common re-

covery ; Jenks, Hist. E. L. 110.

WARREN. A place privileged by prescrip-

tion or grant of the king for the preservation

of hares, conies, partridges, and pheasants,

or any of them. An action lies for killing

beasts of warren inside the warren ; but they

may be kUled damage feasant on another's

land; 5 Co. 104. It need not be inclosed;

Co. 4th Inst. 318.

WASHINGTON. One of the states of the

United States of America.
By the act of congreBS of February 22, 1889, tlie

people of Washington were enabled to form a con-
stitution and state government, and be admitted in-

to the Union on an equal footing with the original
states. Accordingly, after all the requirements had
been complied with on November 11, 1889, the presi-
dent by proclamation announced the admission of
Washington into the Union.
An amendment in 1910 provided tor woman suf-

frage ; and in 1912 tor Initiative, referendum and
recall.

WASTE. Spoil or destruction, done or per-

mitted, to lands, houses, or other corporeal
hereditaments, by the tenant thereof to the

prejudice of the heir or of him in reversion
or remainder.
"Any unauthorized act of a tenant for a

freeehold estate not of inheritance, or for

any lessor interest, which tends to the de-

struction of the tenement, or otherwise to the

injury of the inheritance." Poll. Torts 327.

An unreasonable or improper use, abuse,

mismanagement or omission of duty touching
real estate by one rightfully in possession
which results in its substantial injury. De-
lano V. Smith, 206 Mass. 365, 92 N. E. 500,

30 L. R. A. (N. S.) 474.

Many of the earliest English statutes re-

lated to waste (Marlborough, Gloucester,

etc.) ; the Year Books contain many decisions

upon them which are the basis of the modern
law. 3 Holdsw. Hist. E. L. 104.

Permissive waste consists in the mere neg-

lect or omission to do what will prevent in-

jury: as, to suffer a house to go to decay
for the want of repair. And It may be in-

curred in respect to the soil, as well as to

the buildings, trees, fences, or live stock on
the premises. See infra.

Voluntary waste consists in the commis-

sion of some destrujJtive act: as, in pulling

down a house or ploughing up a flower-gar-

den. Gardiner v. Derring, 1 Paige, Ch. (N.

Y.) 573.

EquitaMe waste may be defined as such

acts as at law would not be esteemed to be

waste under the circumstances of the case,

but which in the view of a court of equity

are so esteemed from their manifest injury

to the inheritance, although they are not

inconsistent with the legal rights of the par-

ty committing them. 2 Story, Eq. JUr. § 915.

Where a tenant "without impeachment of

waste" commits acts of wanton destruction,

it has been called equitaile waste because

such acts were cognizable only in equity.

Jenks, Mod. Land L. 44.

Voluntary waste is committed upon culti-

vated fields, orchards, gardens, meadows,
and the like, whenever a tenant uses them
contrary to the usual course of husbandry
or in such a manner as to exhaust the soil

by negligent or improper tillage; Livingston

V. Reynolds, 2 HUl (N. Y.) 157 ; 2 B. & P. 86.

It is, therefore, waste to convert arable into

wood land, or the contrary ; Co. Litt. 53 B.

Cutting down fruit-trees, although planted

by the tenant himself, is waste; 2 RoUe, Abr.

817 ; and it was held to be waste for an out-

going tenant of garden-ground to plough up
strawberry-beds which he had bought of a
former tenant when he entered ; 1 Camp. 227.

When lands are leased on which there are

open mines of metal or coal, or pits of gravel,

lime, clay, brick, earth, stone, and the like,

the tenant may dig out of such mines or

pits; but he cannot open any new mines or

pits without being guilty of waste; Co. Litt.

53 6; Sayers v. Hoskinson, 110 Pa. 473, 1 Atl.

308. See Mines ; On.. Any carrying away of

the soil is also waste; Com. Dig. Waste (D
4); Kidd v. Dennison, 6 Barb. (N. Y.) 13; Co.

Litt. 53 6 ; 1 Sch. & L. 8. And so is the tak-

ing of clay from the soil and manufacturing
it into bricks and selling the same; Univer-
sity V. Tucker, 31 W. Va. 621, 8 S. E. 410;
13 Q. B. 591. A tenant in common who quar-

ries stone from the common property is guilty

of waste; Childs v. R. Co., 117 Mo. 414, 23
S. W. 373 ; and a life tenant who unlawfully
removes petroleum; Williamson v. Jones, 39
W. Va. 231, 19 S. E. 436, 25 L. R. A. 222

;

so sowing the seed of a noxious plant was
held waste; 2 Madd. Oh. 62; and inoculating

a building with the germs of small-pox;

Delano v. Smith, 206 Mass. 365, 92 N. E. 500,

30 L. R. A. (N. S.) 474.

Waste need not consist in loss of market
value; it may be an injury in the sense of

destroying identity ; L. R. 20 Eq. 539. Where
premises leased for 99 years were sublet for

a dumping ground, and there was conflicting

evidence as to whether the added material

increased the value of the land, an injunc-

tion' was granted on the ground that it al-

tered the premises; [1900] 1 Ch. 624; an in-

junction was refused against converting a
store into a dwelling house

; [1892] 2 Ch. 213.
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It is committed in houses by removing
things once fixed to the freehold, although
they may have- been erected by the lessee

himself, unless they are mere fixtures. See
FixTUBEs. It may take place not only in

i)ulling down houses or parts of them, but
also in changing their forms; as, if the ten-

ant pull down a house and erect a new one
in its place, whether it be larger or smaller

than the first; 2 RoUe, Abr. 815; Dooly v.

Stringham, 4 Utah 107, 7 Pac. 405 ; 13 Q. B.

588; or convert a parlor into a stable, or a
grist-mill into a' fulling-mill; iMd.; or turn

two rooms into one ; iMd. See 13 Q. B. 572

;

14 Ves. 526. The placing of an excessive

weight in a building, by reason of which it

falls, is waste; Chalmers v. Smith, 152 Mass.

561, 26 N. E. 95, 11 L. R. A. 769. The build-

ing of a house where there was none before

was, by the strict rules of the common law,

said to be waste; Co. Litt. 53 a; and taking

it down after it was built was waste also

;

1 B. & Ad. 161 ; Whiting v. Brastow, 4 Pick.

(Mass.) 310; Beers v. St. John, 16 Conn. 322.

Voluntary waste may also be committed
upon timber. The law of waste accommo-
dates itself to the varying wants and condi-;

tions of different countries: that will not,

for instance, be waste in an entire woodland
country which would be so in cleared one.

The clearing up of land for the purpose of

tillage in a new country where trees abound
is no injury to the inheritance, but, on the

contrary, is a benefit to the remainderman,
so long as there is sufficient timber left and
the land cleared bears a proper relative pro-

portion to the whole tract ; 4 Kent 316 ; Liv-

ingston V. Reynolds, 26 Wend. (N. Y.) 122;

where timber is grown for sale, cutting tim-

ber would be a "mode of cultivation." See

L. R. 18 Eq. 309 ; [1891] 3 Ch. 206.

The extent to which wood and timber on

such land may be cut without waste is a

question of fact for a jury; Jackson v.

Brownson, 7 Johns. (N. Y.) 227, 5 Am. Dec.

258. A tenant may always cut trees for the

repair of the houses, fences, hedges, stiles,

gates, and the like; Co. Litt. 53 6 ; Dorsey v.

Moore, 100 N. C. 41, 6 S. E. 270; Calvert v.

Rice, 91 Ky. 533, 16 S. W. 351, 34 Am. St.

Rep. 240; and for making and repairing all

instruments of husbandry; Wood, Inst. 344.

See Estovers. He may fell dead or dying

timber ; Sayers v. Hoskinson, 110 Pa. 473, 1

Atl. 308; Keeler v. Eastman, 11 Vt. 293.

And he may, when unrestrained by the terms

of the lease, cut timber for firewood, if there

be not enough dead timber for such pur-

poses; Com. Dig. Waste (D 5). But not orna-

mental trees or those planted for shelter; 6

Ves. Ch. 419; or to exclude objects from
sight; 16 Ves. Ch. 375; Dalton v. Dalton, 42

N. O. 197 ; Kidd v. Dennison, 6 Barb. (N. Y.)

9. He cannot promiscuously cut trees to

make staves to be sold: Huddleston v. John-

son, 71 Wis. 336, 37 N. W. 407 ; nor railroad

ties; Davis v, Clark, 40 Mo. App. 515.

It is waste for a tenant for Kfe- to- neglect
to pay the interest on a mortgage whereby
the land was sold to the prejudice of the re-

mainderman
; Wade v. Malloy,. 16' Hun <N.

Y.) 226 ; and so of a failure to- pay taxes

;

Stetson V. Day, 51 Me. 434; Wilkinson v.

Wilkinson, 59 Wis. 557, 18 N. W. 52T.
Windfalls are the property of the landlord

;

for whatever is severed by inevitable necessi-

ty, as, by a tempest, or by a trespasser,, and
by wrong, belongs to him who has- the inher-

itance ; 3 P. Wms. 268 ; 11 Co. 81.

In general, a tenant is answerablfe for
waste although it is committed by a stranger

;

for he is the custodian of the property^ and
must take his remedy over ; 2 Dougl. 745 ; 1
Taunt. 198 ; Cook v. Transp. OOi,. 1 Denio (N.

Y.) 104.

Permissive waste to buildings consists in

omitting to keep them in tenantable repair;

suffering the timbers to become rotten by
neglecting to cover the house; or suffering

the walls to fall into decay for want of plas-

tering, or the foundation to be injured by neg-

lecting to turn off a stream of water, and the
like ; Co. Litt. 53 a. See Schulting v. Schult-

ing, 41 N. J. Eq. 130, 3 Atl. 526; Cannon v.

Barry, 59 Miss. 289; Landloed ani> Ten-
ant. Permissive waste in houses, however
as a general rule, is now only punishable

when a tenant is bound to repair, either ex-

pressly or by implication ; 4 B. & P. 298 ; 10
B. & C. 312. See Sherrill v. Connor, 107 N.

C. 630, 12 S. E. 588.

The redress for this injury is of two kinds,

preventive and corrective. A reversioner or

remainderman, in fee, for life, or for years,

may now recover, by an ordinary action at

law, all damages he has sustained by an act

of voluntary waste committed by either his

tenant or a stranger, provided the injury

affects his reversion. But as against a ten-

ant for years, or from year to year, he can

only sustain an action for damages for per-

missive waste if his lease obliges the tenant

to repair ; 2 Saund. 252 d, note ; 10 B. & C.

312; 41 Ch. D. 352. Where a particular

course of user has been carried on for a con-

siderable course of time, with the apparent

knowledge and consent of the owner of the

inheritance, all lawful presumptions will be

made in favor of the lawfulness of the acts

complained of; Pollock, Torts 328; 4 App.

Cas. 465. The statutes of the several states

also provide special relief against waste in a

great variety of cases, following, in general,

the Statute of Gloucester, which not only for-

feits the premises, but gives exemplary dam-

ages for all the injury done. The rules as

to waste are less stringent in the western

states than in the east.

These legal remedies, however, are still

so inadequate, as well to prevent future

waste as to give redress for waste already

committed, that they have in a great measure

given way to the remedy by bill in equity,

by which not only future waste, whether vol-



WASTE 8435 WASTE

untary or permissive, wUl be prevented, but
an account may be decreed and comi)ensation
given for past waste in the same proceeding

;

2 Story, Eq. Jur. 179. Complainant in an ac-

tion for waste must either have actual pos-

session, or must show in himself an actual,

valid, subsisting title; Walker v. Fox, 85
Tenn. 154, 2 S. W. 98.

A contingent remainderman may maintain
an injunction to restrain waste by the life

tenant ; University v. Tucker, 31 W. Va. 621,

8 S. E. 410.

An action on the case in the nature of

waste, will lie by the holder of a mortgage
on lands, against a purchaser from the mort-
gagor of the equity of redemption, for acts of

waste committed with a knowledge that the

value of the security will be injured thereby.

This was a case of new impression (so stated

ia both courts) and was decided on general

principles ; Van Pelt v. McGraw, 4 N. Y. 110.

The reversioner need not wait until waste
has actually been committed before filing

his bill ; for if he ascertains that the tenant

is about to commit any act which would op
erate as a permanent injury to the estate, or

if he threatens or shows any intention to

commit waste, the court will at once interfere

and restrain him by injunction from doing

so ; 18 Ves. Ch. .355 ; Douglass v. Wiggins, 1

Johns. Ch. (N. Y.) 435; 1 Jac. & W. 653.

Sometimes a tenant, whether for life or

for years, by the instrument creating his es-

tate holds his lands vnthout impeachment
of waste. This expression is equivalent to a
general permission to commit waste, and at

common law would authorize him to cut tim-

ber, or open new mines and convert the prod-

uce to his own use; Co. Litt. 220; 11 Co.

81 6/ 15 Ves. 425. But equity puts a limited

construction upon this clause, and only al-

lows a tenant those powers under it which a
prudent tenant in fee would 'exercise, and
will, therefore, restrain him from pulling

down or dilapidating houses, destroying

pleasure-houses, or prostrating trees planted
for ornament or shelter ; 2 Vern. 739 ; 6 Ves.

110.

As to remedy by writ of estrepement to

prevent waste, see Estbepment; Dickin-

son V. Nicholson, 2 Yeaces (Pa.) 281; S^la.
Com. 226.

As to remedies in cases of fraud in commlt-
ing waste, see Hov. Frauds 226.

In Forest Law. The destruction of vert by
cutting down or lopping off trees, which

might afterwards grow. Rawle, Bxmoor
Forest 29.

As used in a tarifC act, it generally refers

to remnants and by-products of small value

that have not the quality or utility either of

the finished product or of the raw material.

Scrap does retain the name and quality ; Pat-

ton V. U. S., 159 U. S. 503, 16 Sup. Ct. 89, 40

D. Bd. 233. Articles produced Incidentally to

the manufacture of other articles and which

are themselves ready to be used for various

purposes without further treatment are, un-

der the tariff laws, subject to the classifica-

tion as manufactures rather than as "waste" ;

Shatlus V. U. S., 155 Fed. 213.

WASTE-BOOK. A book used among mer-

chants. All the dealings of the merchants

are recorded in this book in chronological or-

der as they occur.

WASTEL. A standard of quality of bread,

made of the finest white flour. Coclcet bread

was slightly inferior in quality. The statute

of 1266 mentions seven kinds of bread. See

Assisa; Studer, Oak Book of Southhampton,

Vol. II.

WASTING PROPERTY. A mine Or a pat-

ent is considered a wasting property. See 41

Ch. Div. 1.

WASTING TRUST. A trust in which the

trustee may apply a part of the principal to

make good a deficiency of Income.

WATCH. To stand sentry and attend

guard during the night-time. Certain officers

called watchmen are appointed in most of

the United States, whose duty it is to arrest

all persons who are violating the law or

breaking the peace. See 1 Bla. Com. 356

;

1 Chitty, Cr. Law 14, 20.

WATCH AND WARD. A phrase used in

the English law to denote the superintend-

ence and care of certain officers whose duties

are to protect the public from harm.

WATCHMAN. An officer in many cities

and towns, whose duty it Is to watch during
the night and take care of the property of

the inhabitants. He possesses, generally, ihe
common-law authority of a constable to make
arrests, where there is reasonable groimd to

suspect a felony, though there is no proof of
a felony having been committed; 1 Chitty,

Cr. Law 24 ; 1 B. & Aid. 227. See Aebbst.

WATER BAILIFF. In English Law. An
officer appointed to search ships in ports. 10
Hen. VII. 30.

WATER COMPANY. A municipality has
no implied power, from the mere fact of its

creajion, to engage in the business of supply-
ing its citizens water for pay. It cannot do
so except by virtue of express legislative au-
thority. A municipality having such legisla-

tive authority, which has entered into a con-

tract with an existing water company to sup-
ply the citizehs with water, has thereby ex-

hausted its power and cannot subsequently
erect its own water works for the same pur-
pose ; White v. MeadviUe, 177 Pa. 643, .25

Atl. 695, 34 L. R. A. 567. But it was held
that, although a contract between a water
company and a city provided that no con-
tract or privilege would be granted to any
other person or corporation to furnish water,
the city was not precluded from building its

own system; Knoxville Wu Co. v. Knoxville,
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200 U. S. 23, 26 Sup. Ct. 224, 50 L. Ed. 353

;

foUowing Helena W. W. Cto. v. Helena, 195
U. S. 383, 25 Sup. Ct. 40, 49 L. Ed. 245 ; see
Walla Walla v. Water Co., 172 V. S. 1, 19
Sup. Ct. 77, 43 L. Ed.' 341 ; Vicksburg v. Wla-
terworks Co., 202 U. S. 453, 26 Sup. Ct. 660,
50 L. Ed. 1102, 6 Ann. Cas. 253.
A municipal corporation furnishing water

to its Inhabitants acts in a private capacity;
Its relation is one of contract. Water rates
are not taxes-; they are the price paid for a
commodity; Jolly v. Monaca Borough, 216
Pa. 345, 65 AU. 809 ; but their collection has
been considered not a source of private prof-
it, but a mode of taxa;tion ; Springfield P. &
M. Ins. po. V. Keeseville, 148 N. Y. 46, 42 N.
B. 405, 30 L. B. A. 660, 51 Am. St. Rep. 667.

Their regulation is a governmental power;
Ovvensboro v. Waterworks Co., 191 U. S. 358,

24 Sup. Ct 82, 48 U Ed. 217.

A water company under a statute which
provides that water companies shall furnish
pure water, will be enjoined from collecting

water rents when it has supplied water ut-

teiij unfit for domestic use or for steam
purposes. The courts cannot decree that

the company must obtain a supply of pure
water. They can only enjoin it from col-

lecting water rents for impure water ; Brym-
er V. Water Co., 172 Pa. 489, 33 Atl. 707.

A water company which has a contract

with a city to furnish water to extinguish

fires is not liable to the owners of private
property destroyed by fire through its failure

to furnish water according to the contract;

House V. Waterworks Co., 88 Tex. 233, 31

S. W. 179, 28 L. R. A. 532; there is no
privity of contract between the parties to

the action; Nickerson v. Hydraulic Co., 46

Conn. 24, 33 Am. Rep. 1 ; Fitch v. Water Co.,

139 Ind. 214, 37 N. E. 982, 47 Am. St. -Rep.

258; Wainwrlght v. Water Co., 78 Hun (N.

£.) 146, 28 N. T. Supp. 987 ; Beck v. Water
Co., 11 Atl. 300; Foster v. Water Co., 3 Lea
(Tenn.) 42; nor does the fact that the or-

dinance granting the franchise requires the

company to supply the city and its inhabi-

tants with sufficient water to put out fires,

or to maintain the water at a certain pres-

sure, create the necessary privity of con-

tract; Fowler v. Waterworks Co., 83 Ga.
219, 9 S. E. 673, 20 Am. St. Rep. 313 ; Eaton
V. Waterworks Co., 37 Neb. 546, 56 N. W.
201, 21 L. R. A. 653, 40 Am. St. Rep. 510

;

Britton v. Water Works Co., 81 Wis. 48,

51 N. W. 84, 29 Am. St. Rep. 856; not even

a statute, requiring the pipes to be kept

charged at a certain pressure, will give the

right of action ; 2 Exch. Div. 441, reversing

6 L. B. Exch. 404. Such owner cannot main-
tain an action, even though the city has
raised by taxation a special fund, to which
the plaintiff contributed, to pay for a suffi-

cient supply of water for use in case of

fire ; Becker v. Keokuk Waterworks, 79 la.

419, 44 N. W. 694, 18 Am. St. Rep. 377; or

though the citizens pay a special tax to the

company, under its contract with the city;
Howsmon v. Water Co., 119 Mo. 304, 24 S.
W. 784, 23 r,.H. A. 146, 41 Am. St. Rep.
654. Nor has a municipality such an interest
in the property destroyed as to give it a
right of action, and the owner of the prop-
erty destroyed cannot maintain an action as
assignee of the right of action of the munic-
ipaUty; Ferris v. Water Co., 16 Nev. 44, 40"

Am. Rep. 485. An action of tort will not
lie; Fowler v. Waterworks Co., 83 Ga. 219,
9 S. E. 673, 20 Am. St. Rep. 313. But it has
been held that when the contract of a water
company with the city declares that it is

made, inter alia, for the protection of private
property against fire, the owner of property
which is taxed for water rent, and is de-
stroyed by fire through the failure of the
company to supply a sufficient quantity of
water, may, in his own name, sue the com-,
pany on its contract with the city ; Paducah
Lumber Co. v. Water Supply Co., 89 Ky. 340,
12 S. W. 554, 13 S. W. 249, 7 L. R. A. 77, 25
Am. St. Rep. 536 ; in such case the company
is liable; Mugge v. Waterworks Co., 52 Fla.

371, 42 South. 81, 6 L. B. A. (N. S.) 1171, 120
Am. St. Rep. 207 ; see 13 Harv. L. Rev. 226.
That a taxpayer has no right of action
against a water-supply company for failure
to perform its contract with the municipality,
see German Alliance Ins. Co. v. Water Supply
Co., 226 U. S. 220, 33 Sup. Ct. 32, 57 L. Ed.
195, 42 L. R. A. (N. S.) 1000, where it la
said a majority of the cases so hold.

A company for furnishing water to the
public is subject to the visitatorial power
of the state; Com. v. Russell, 172 Pa. 506,
33 Atl. 709.

An existing system of water supply in a
municipality which is the property of private
individuals and is operated under a contract
with the municipal corporation, is private
property which' may be acquired by eminent
domain; Long Island W. S. Co. v. Brooklyn,
166 U. S. 685, 17 Sup. Ct. 718, 41 L. Ed. 1165.

A statutory provision that all water com-
panies must furnish free water to their mu-
nicipalities does not constitute a contract

to which the municipality is a party.; The
state may relieve the water companies there-

from and permit them to furnish water at

reasonable cost; Boise Water Co. v. Boise

City, 230 U. S. 84, 33 Sup. Ct 997, 57 L. Ed.

1400.

The right which a water company acquires

by a lease from a riparian owner and not

by the exercise of eminent domain is no
greater than the right of the riparian owner

;

Philadelphia & B. B. Co. v. Water Co., 182

Pa. 418, 38 Atl. 404.

A regulation requiring a consumer to pay
a month's rates in advance or in default

thereof the company wlU shut off the water
or requiring the consumer to pay at the end
of the month the rates for the preceding

month or in default the company will shut

off the water, has generally been held rea-
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souable within the power of such public

service corporations; Tacoma Hotel Co. v.

Water Co., 3 Wash. 316, 28 Pac. 516, 14 L.

R. A. 669, 28 Am. St Rep. 35; Shepard v.

Gas Light Co., 6 Wis. 539, 70 Am. Dec. 479

;

Williams v. Gas Co., 52 Mich. 499, 18 N. W.
236, 50 Am. Rep. 266; State v. Board of

Duluth, 105 Minn. 472, 117 N. W. 827, 127

Am. St. Rep. 581 ; Cedar Rapids 6. L. Co. v.

Cedar Rapids, 144 la. 426, 120 N. W. 966, 48
L. R. A. (N. S.) 1025, 188 Am. St. Rep. 299.

The rules of some companies seem to require

one month's payment in advance while others

have required a quarter's payment in ad-

vance. It has been held, however, that a
requirement that a consumer pay one year

in advance is unreasonable ; Rockland W. Co.

V. Adams, 84 Me. 472, 24 Atl. 840, 30 Am. St.

Rep. 368 ; also that where the water has

been shut ofE from the consumer for default

in the payment of rates when due, he can
not be charged $1 for turning the water
off and on ; American W. W. Co. v. State, 46

Neb. 194, 64 N. W. 711, 30 L. R. A. 447, 50
Am. St. Rep. 610. A company may not re-

fuse to supply water to a consumer upon
payment of rates in advance as required by
the rules of the company merely because he
refuses to pay a disputed bill, or to pay past-

due water rates for some otheir and inde-

pendent use, or at some other place or resi-

dence, or for a separate or distinct transac-

tion from that for which he is claiming and
demanding a water supply ; Crumley v. Wa-
ter Co., 99 Tenn. 420, 41 S. W. 1058; Wood
V. Auburn, 87 Me. 287, 32 Atl. 906, 29 L. R.

A. 376; American W. W. Co. v. State, 46

Neb. 194, 64 N. W. 711, 30 h. R. A. 447, 50

Am. St. Rep. 610; Covington v. Ratterman,
128 Ky. 336, 108 S'. W. 297, 17 L. R. A. (N. S.)

923 ; or until unpaid rates of a previous

owner are paid; Turner v. Water Co., 171

Mass. 329, 50 N. E. 634, 40 L. R. A. 657,

68 Am. St. Rep. 432. A public service corpo-

ration cannot safely be invested vnth an
authority which will allow it to become both

judge and jury in the determination of a
disputed claim on it by a consumer; Wood
V. Auburn, 87 Me. 287, 32 Atl. 906, 29 L.

R. A. 376.

Municipal corporations operating water
works may require consumers to use -water

meters put In at their own expense; Cooper
V. Goodland, 80 Kan. 121, 102 Pac. 244, 23

L. R. A. (N. S.) 410 ; Shaw S. Co. v. Lowell,

199 Mass. 118, 85 N. E. 90, 18 L. R. A. (N. S.)

746, 15 Ann. Cas. 377; State v. Gosnell, 116

Wis. 606, 93 N. W. 542, 61 L. R. A. 33.

In State v. Jersey City, 45 N. J. L. 246,

this rule was upheld, but the right to charge
the cost of meters to consumers was denied.

When required by franchise ordinance "to

furnish water to users," a company must de-

liver it at the property line and a mandamus
Issued; Cleveland v. Waterworks Co., 69

Wash. 541, 125 Pac. 769. A water company
cannot be compelled to furnish taps free

without assurance of continual use; Public

Service Corp. v. American Lighting Co., 67

N. J. Eq. 122, 57 Atl. 482; State v. Water
Co., 49 Wash. 232, 94 Pac. 1080; San IWego
Water Co. v. San Diego, 118 Cal. 556, 50

Pac. 633, 38 L. R. A. 460, 62 Am. St. Rep.

261. They may require a deposit or other

assurance that they will- be paid for water
furnished; Cedar Rapids 6. L. Co. v. Cedar
Rapids, 144 la. 426, 120 N. W. 966, 48 L.

R. A. (N. S.) 1025, 138 Am. St. Rep. 299.

A city may, in contracting for its own wa-
ter supply, contract that the company shall

furnish water free to churches, etc. ; Inde-

pendent School Dist. V. Light Co., 131 la.

14, 107 N. W. 944, 10 L. R. A. (N. S.) 859.

See Water Rents; Rates.

WATER-COURSE. This term is appUed
to the flow or movement of the water in
rivers, creeks, and other streams.
A water-course is a stream of water flow-

ing in a definite channel, having a bed and
sides or banks and discharging itself into

some other stream or body of water. Hutch-
inson V. Ditch Co., 16 Idaho 484, 101 Pac.
1059, 133 Am. St. Rep. 125. The flow need
not be constant, but must be more than mere
surface drainage occasioned by extraordinary
causes; there must be substantial indica-

tions of the existence of a stream which is

ordinarily a moving body of water. Id.;
Barnes v. Sabron, 10 Nev. 217.

There must be a supply which is permanent
in the sense that similar conditions wUl al-

ways produce a flow of water in the same
channel, and that the conditions recur with
some degree of regularity, so that they es-

tablish and maintain for considerable periods
of time a running stream ; Mann v. Mining
Co., 49 App. Div. 454, 63 N. Y. Supp. 752.

Whenever surface water flows in one con-
tinuous well marked channel it becomes a
water-course, if this flow becomes regular
each season ; Borman v. Blackmon, 60 Or.
304, 118 Pac. 848; or it the course has rea-

sonable limits as to width ; Chicago, B. &
Q. R. Co. V. Board of Sup'rs, 182 Fed. 291,

104 C. C. A. 573, 31 L. R. A. (N. S.) 1117.

The essential characteristics of a water-
course are a channel consisting of a well
defined bed and banks, and a current of
water; Lessard v. Stram, 62 Wis. 112, 22
N. W. 284, 51 Am. Rep. 715 ; Razzo v. Vami,
81 Cal. 289, 22 Pac. 848 ; Barnes v. . Sabron,
10 Nev. 217; Board of Com'rs of Shelby
County V. Castetter, 7 Ind. App. 309, 33 N.
E. 986, 34 N. E. 687.

The rule is that in order to have a water-
course there must be a channel ; it has even

been held that where there was a chanhel

there was a water-course, although it car-

ried no water except in times of heavy rains

and of melting snows, thus forming what is

called a torrential stream; York v. David-
son, 39 Or. 81, 95 Pac. 819. It does not
include surface water conveyed from a high-
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er to a lower level for limited periods during
the melting of snow, or during or soon after

the fall- of- rain, through hollows or ravines,

which at other times are dry ; Hoyt v. Hud-
son, 27 Wise. 656, 9 Am. Rep. 473.

Where the water flows merely over the low
land, a bog or a slough, it is not a water-

course ; Chicago, E.. & W. R. Co. v. Morrow,
42 Kan. 339, 22 Pac. 418; nor where it

merely oozes from a spring through soft

spongy ground; /Meyer v. Power Co., 8

Wash. 144, 35 Pac. 601.

The bed, which is a definite and commonly
a permanent channel, is the

,
characteristic

which distinguishes the water of a river

from mere surface drainage flowing without

definite course or certain limits, and from

water percolating through the strata of the

earth. The banks of a water-course are the

elevations which confine the waters to their

natural channel when they rise; Howard v.

IngersoU, 13 How. (U. S.) 381, 14 L. Ed." 189

;

People V. Madison County, 125 111. 9, 17 N.

B. 147. The water of a water-course must
have a'current. The flow of the water must
usually be in one direction ; 1 B. & Ad. 289

;

and by a regular channel having both a

source and a mouth ; Chamberlain v. Hem-
ingway, 63 Conn. 1; 27 Atl. 239, 22 L. R. A.

45, 38 Am. St. Rep. 330.

The controlling distinction between a water-

course and a pond or lake is that in the

former case the water has a natural motion
or a current, while in the latter the water

is, in its natural state, substantially at rest.

And this is so independently of the size of

the one or of the other ; Ne-pee-nauk Club v.

Wilson, 96 Wis. 290, 71 N. W. 661. If the

current continues, the mere fact that the

stream spreads out does not change its

character as a water-course; Macomber v.

Godfrey, 108 Mass. 219, 11 Am. Rep. 349. A
hollow or ravine without a permanent flow

of water is not a water-course ; Los Angeles

O. Ass'n V. Los Angeles, 103 Oal. 461, 37

Pac. 375; neither is a swale or swamp or

bog; Sanquinetti v. Pock, 136 Cal. 466, 69

Pac. 98, 89 Am. St. Rep. 169; Hough v.

Porter, 51 Or. 318, 95 Pac. 732, 98 Pac. 1083,

102 Pac. 728.

It may be if water flows into it through-

out the year from springs; Maxwell v.

Shirts, 27 Ind. App. 529, 61 N. E. 754, 87

Am. St. Rep. 268; or where there is a flow

of surface-water from rains and melting snows

at regular seasons and such has been imme-
morially the case; Gibbs v. Williams, 25

Kan. 214, 37 Am. Rep. 241; Mace v. Mace,

40 Or. 586, 67 Pac. 660, 68 Pac. 737.

A stream does not cease to be a water-course

and become mere surface water, because at

certain points it spreads over a level meadow
several rods in width, and flows for a dis-

tance without defined banks before flowing

again into a definite channel ; West v. Taylor,

16 Or. 165, 13 Pac. 665. Overflow water

from a water-course is not surface water;

Cole V. R. Co., 20 Okl. 227, 94 Pac. 540, 15

L. R. A. (N. S.) 268.

In the absence of a permanent source of

supply, there can be no water-course in its

legal sense ; JefCers v. JefCers, 107 N. T. 650,

14 N. B. 316.; Shields v. Arndt, 4 N. J. Eq.

234; Robinson v. Shanks, 118 Ind. 125, 20
N. B. 713.

A swale is a low body of wet land without
channel or perceptible current. In a strict

legal sense it is not a water-course, but
where wat6r has accumulated from springs,

rains, and melting snows and has flowed for

several miles between regular banks of a
well defined water-course, which empties into

a lake from which the water flows through
water-ways and through which the water
flows into a bay or the sea, the water-ways
referred to are water-courses and the water
therein is not mere surface water; West v.

Taylor, 16 Or. 165, 13 Pac. 665.

If a flow of water through an artificial

ditch, established originally to carry a por-

tion of a river and continued for many years

without change (jr objection, was such as to

constitute a natural water-course had the

flow begun without artificial aid, the jury

may find that it is a water-course, subject

to the rules applicable to natural water-

courses; Stimson v. Brookline, 197 Mass.

568, 83 N. B. 893, 16 L. R. A. (N. S.) 280,

125 Am. St. Rep. 382, 14 Ann. Cas. 907. It

has often been decided both in England and
America that water-courses made by the

hand of man may have been created under

such conditions that, so far as the rules of

law and the rights of the public are con-

cerned, they are to be treated as if they

were of natural origin; Freeman v. Weeks,
45 Mich. 335. They are natural streams or

flow of water, though flowing in an artificial

channel ; Nuttall v. Bracewell, L. R. 2 Exch.

1 ; Reading v. Althouse, 93 Pa. 400; Weath-
erby v. Meikiejohn, 56 Wis. 73, 13 N. W. 697.

Flood waters are not classified as surface

waters. They are divided into ordinary and

extraordinary floods. By the common law,

flood water overflowing the banks of a

stream is a part of the stream although not

flowing in the channel; Broadbent v. Rams-
botham, 11 Exch. 602. In some states, flood

waters of a stream are treated as surface

waters, to be dealt with as such; Shelby-

ville & B. Turnpike Co. v. Green, 99 Ind.

205 ; Kenney v. R. Co., 74 Mo. App. 301 ; Mis-

souri P. R. Co. V. Keys, 55 Kan. 205, 40

Pac. 275, 49 Am. St. Rep. 249; Cass v.

Dicks, 14 Wash. 75, 44 Pac. 113, 53 Am. St.

Rep. 859. But in the majority of the states,

flood waters are held to be part of the

stream. The United States circuit court for

the district of Indiana declined to follow the

decisions of the supreme court of that state

respecting this subject. The supreme court

in Taylor v. Fickas, 64 Ind. 167, 31 Am.
Rep. 114, and subsequently, held that flood

waters are surface waters. The federal' court
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in Cairo, V. & C. R. Co. v. Brevoort, 62 Fed.
129, 25 L. R. A. 527, held that flood waters
constitute the waters of the rivers and are
not surface waters.

Under a covenant by a lessor to pay "all

water rents imposed or assessed upon the
premises or on the lessor or lessee Tn re-

spect thereof," the lessor Is not bound to

pay for water supplied by a water com-
pany to the lessees for trade purposes;

[1&97J 1 Ch. 633, A. C.

WATERGANG (Law Lat. watergangium).
A Saxon word for a trench or course to
carry a stream of water, such as are com-
monly made to drain water out of marshes.
Ordin. Mariso. de Romn. Chart. Hen. III.

WATERGAVEL. A rent paid for fishing

in, or other benefit from, some river. Chart.
15 Hen. HI.

WATERS. The peculiar nature of run-
ning water was referred to in one of the
old cases holding that ejectment would not
lie for a water-course ; that livery could not
be made of it, "for non moratu/r, but is ever
flowing," and comparing running water to the
water in the sea ; Chancellor v. Thomas,
Telv. 143. "For water is a movable, wan-
dering thing, and must of necessity continue
common by the law of nature" ; 2 Bla. Com.
18. In 1833, Lord Denman, in Mason v.

Hill, 5 B. & Ad. 1, says concerning the civil

law : "No one had any property in the water
itself, except in that particular portion

which he might have abstracted from the
stream and of which he had the possession.

Later the rule was laid down that flowing
water is puhlici juris, not in the sense that
it is bonum vacans, to which the first occu-

pant may acquire an exclusive right, but
that it is public and common in this sense

only, that none can have any property in the

water itself, except in the particular por-

tion which he may choose to abstract from
the stream and take into his possession, and
that during the time of his possession only.

But each proprietor of the adjacent land has
the right to the usufruct of the stream
which flows through it; Embrey v. Owen,
6 Bxch. 355. That running water is publici

juris and that no one could claim the owner-
ship of the corpus of the water of a stream
was held in [1906] A. C. 83; U. S. v. Inv. Co.,

156 Fed. 123 ; Philadelphia v. Spring Garden,
7 Pa. 363, per Gibson, C. J.

By the modern as well as the older au-
thorities, the right of the riparian owner in

the water is usufructuary, and consists not so

much in the fluid itself as in its uses ; Lux
V. Haggln, 69 Cal. 255, 4 Pac. 919, 10 Pac.

674. The law does not recognize a riparian

property right in the corpus of the water

;

the riparian proprietor does not own the

water. He has the right only to enjoy the

advantage of a responsible use of the stream

as it flows through the land, subject to a
like right belonging to all other riparian

proprietors; Crawford Co. v. Hathaway, 67

Neb. 325, 93 N. W. 781, 60 L. R. A. 889, 108

Am. St. Rep. 647. Water when reduced to

possession is,property, and it may be bought
and sold and have a market value; byt it

must be In actual possession, subject to con-

trol and management; Syracuse v. Stacey,

169 N. T. 231, 62 N.E. 354. When stored in

an artificial appliance or water-course, it

is personal property; Riverside Water Co.

V. Gage, 89 Cal. 418, 26 Pac. 889 ; Dunsmuir
V. Power Co., 24 Wash. 114, 63 Pac. 1095.

Irrigation. To give security to irrigators,

irrigation contracts are generally viewed as

having for their subject matter the usufruc-

tuary right in the stream through the in-

termediate agency of the ditch, thereby mak-
ing them contracts affecting real property

—

the ditch and the water right in the stream
through which the ditch heads. A contract
granting a right to take water from a ditch
for irrigation is held to grant a servitude
upon real property, upon the canal and water
rights of the grantor, Stanislaus W. Co. v.

Bachman, 152 Cal. 716, 93 Pac. 858, 15 L. R.
A. (N. S.) 359. The arid states have settled

it as a fixed rule, aside from contract, that
one who has a right to take water from a
ditch is an appropriator from the natural
stream through the intermediate agency of
the ditch ; Wheeler v. Irr. Co., 10 Colo. 582,

17 Pac. 487, 3 Am. St. Rep. 603; Hard v.

Land Co., 9 Idaho 589, 76 Pac. 331, 65 L. R.
A. 407 ; Gould v. Canal Co., 8 Ariz. 429, 76
Pac. 598. Rights in a flow in a ditch thus
relate back to the same subject matter when
concerning irrigation, though the distinction

between the corpus of the water and its use
and flow would still prevail in such matters
as larceny from a ditch or contract for house
supply in cities; see 22 Harv. L. Rev. 212.

Under the doctrine of prior appropriation,

a sale of water right separate from the land,

whereby the water Is applied to other lands,

may be made if the rights of others are not
infringed; Cache La Poudre Irr. Co. v. Res-
ervoir Co., 25 Colo. 144, 53 Pac. 318, 71 Am.
St. Rep. 123. The users of the water from
a canal or ditch acquire such a property
right as they may transfer to other lands
under such ditch or canal; Hard v. Land
Co., 9 Idaho 589, 76 Pac. 331, 65 L. R. A. 407.

Such a right on the part of the landowner
cannot be doubted; WincheU v. Clark, 68
Mich. 64, 35 N. W. 907.

In the arid states, the common law doc-

trine of riparian rights has been repudiated
and the law of appropriation prevails. It

has been there established as a rule of
property governing riparian land that mere
priority of occupation or appropriation gives
rights superior to those of the riparian own-
er in the beneficial use of the waters and the
beds of streams, whether such appropriation
is made upon, or adjacent to, riparian lands
owied by the government or those passed
to private owners. Not all riparian rights,
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as such are defined In the common law, are
lost by such appropriation. But, generally
speaking, the riparian right law does not pre-

vail in those jurisdictions. The custom of

appropriation became a law of property in

those states, and as such has been confirmed
by congress and the federal supreme court,

as applicable to lands there situated, the

rule of law having been established by the

local jurisdictions and having become the

common law of those states, through adjudi-

cations of their own. courts ; Act Cong. July

26, 1866 ; Lux v. Haggin, 69 Cal. 255, 4 Pac.

919, 10 Pac. 674; Simmons v. Winters, 21
Or. 35, 27 Pac. 7, 28 Am. St. Rep. 727;
Isaacs V. Barber, 10 Wash. 124, 38 Pac. 871,

30 L. R. A. 665, 45 Am. St. Rep. 772; Ft.

Morgan L. & C. Co. v. Ditch Co., 18 Colo. 1,

30 Pac. 1082, 36 Am. St. Rep. 259 ; Boquallls

L. & C. Co. V. Curtis, 213 U. S. 339, 29 Sup.

Ct. 493, 53 L. Ed. 822; U. S. v. Irrig. Co.,

174 U. S. 690, 19 Sup. Ct. 770, 43 L. Ed. 1136.

Although this power of changing the com-
mon law rule as to streams within its do-

minion undoubtedly belongs to each state,

yet two limitations must be recognized:

First, that in the absence of specific author-

ity from congress a state cannot by its leg-

islation destroy the right of the United

States as the owner of lands bordering on a
stream to a continued flow of its waters,

so far, at least, as may be necessary for

the beneficial uses of the government prop-

erty. Second, that it is limited by the su-

perior power of the general government to

secure the uninterrupted navigability of all

navigable streams within the limits of the

United States. In other words the juris-

diction of the general government over inter-

state coinmerce and its natural highways
vests in that government the right to take
all needed measures to preserve the navi-

gability of all navigable water-courses of

the country, even against any state action;

Kansas v. Colorado, 206 U. S. 46, 27 Sup.

Ct. 655, 51 L. Ed. 956.

One who diverts water from a stream for

domestic and irrigation purposes must. In

order to protect his appropriation, use a
reasonable degree of care to prevent loss by
evaporation and seepage in conveying it to

the place of use, since the law will not
countenance a diversion of a volume many
times greater than that which is actually

consumed; Sterling y. Ditch Extension Co.,

42 Colo. 421, 94 Pac. 339, 15 L. R. A. (N. S.)

238. While a prior appropriator of water
can claim only the amount which Is neces-

sary to supply his needs, and can permit

no water tOi go to waste, he Is not bound to

adopt the best means for utilizing the water
or take extraordinary precautions to prevent

waste. He Is entitled to make a reasonable

use of the water according to the custom of

the locality^ and so long as he does so other

persons can not complain of his acts.' The
amount of water required by an appropri-

ator should be determined by reference to the
system used, although it results in a waste
of water which might be avoided by the
adoption of another system; 3 Farn. Waters
& Water Rights 675 ; Rodgers v. Pitt, 89 Fed.
420. But where an appropriation has been
made, and the original method of conveying
the water was direct and economical, a
change of method whereby the waste is mate-
rially Increased cannot be made, to the detri-

ment of a subsequent appropriator; Roeder
V. Stein, 23 Nev. 92, 42 Pac. 867. He Is not
liable for water lost by absorption and evap-
oration, which is necessarily so lost in a well
constructed ditch or flume which is kept In
good condition ; Barrows v. Fox, 98 Cal. 63,

32 Pac. 811 ; Sterling v. Ditch Extension Co.,

42 Colo. 421, 94 Pac. 339, 15 li R. A. (N. S.)

238.

The most essential element of an appro-
priation of water Is application to a bene-
ficial purpose ; North Fork Water Co. v. Med-
land, 187 Fed. 163.

Submerged Land. When land is gradually
submerged by a river the former owner re-

tains no rights In it, and the owner of the
river bed acquires the absolute title; Wal-
lace V. Driver, 61 Ark. 429, 33 S. W. 641, 31
L. R. A. 317. Where the plaintiff's lot was
formerly separated from the Mississippi river

by another lot, and he offered to prove that

the lot had been gradually but 'totally sub-

merged by the river, but had afterwards
gradually emerged, forming the land In dis-

pute, it was held that the plaintiff could

acquire no land by accretion beyond his

original boundary ; Stockley v. Cissna, 119

Fed. 812, 56 C. O. A. 324; to the same ef-

fect; Ocean City Ass'n v. Shrlver, 64 N. J.

D. 550, 46 Atl. 690, 51 L. R. A. 425. See 16

Harv. L. Rev. 527; Woodbury v. Short, 17

Vt 387, 44 Am. Dec. 344.

A grant bounded by a navigable water-

course extends only to high-water mark;
but one bounded by a non-navigable stream
extends to the middle thereof ; Ex parte Jen-

nings, 6 Cow. (N. Y.) 518, 16 Am. 'Dec. 447;

Ball V. Slack, 2 Whart. (PaJ 508, 30 Am. Dec.

278, 286. See Hardin v. Jordan, 140 U. S.

371, 11 Sup. Ct. 808, 838, 35 L. Ed. 428;

Haight V. Keokuk, 4 la. 199; Barney v.

Keokuk, 94 U. S. 324, 24 L. Ed. 224. When
an Island is on the side of a river, so as

to give the riparian owner of that side only

one-fourth of the water, he has no right to

place obstructions at the head of the island

to cause one-half of the stream to descend

on his side of the river, but the owner op-

posite is entitled to the flow of the remain-

ing three-fourths ; Crooker v. Bragg, 10 Wend.
(N. Y.) 260, 25 Am. Dec. 555.

Grants of the government for lands bound-

ed on streams and other waters, without any
reservations or restrictions of terms, are to

be construed as to their effect according to

the law of the state In which the lands lie;

Hardin v. Jordan, 140 U. S. 371, 11 Sup.
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Ct. 808, 838, 35 L. Ed. 428 ; Hardin v. Shedd,
190 U. S. 508, 23 Sup. Ot. 685, 47 li. Ed. 1156.

It Is for the states to establish for them-
selves such rules of property as they may
deem expedient with respect to the navigable
waters within their borders and the riparian
lands adjacent thereto ; the proprietorship of

the beds and shores of navigable waters,
above as well as below the flow of the tide,

properly belongs to the states by their in-

herent sovereignty, and the United States

has wisely abstained from extending (if it

could extend) its survey and grants beyond
the limits of high water. The cases in which
this court has seemed to hold a contrary

view depended on the local laws of the states

in which the lands were situated; Barney v.

Keokuk, 94 U. S. 324, 24 L. Ed. 224.

When land is conveyed by the United
States bounded on navigable water, the land
under the water does not belong to the Unit-

ed States, but has passed to the state by its

admission to the Union. If it passes to the
riparian proprietor, it does not pass by the
grant alone, but by force of the declaration

of the state which does own it that it is

attached to the shore; Scott v. Lattig, 227
U. S. 229, 33 Sup. Ct. 242, 57 L. Ed. 490, 44
L. R. A. (N. S.) 107. Congress, in disposing
of the public lands, has constantly acted
upon the theory that navigable waters and
the soil under them, whether within or above
the flow of the tide, shall be held in trust
for the future states, which, when admitted
to the Union, shall have all the powers per-

taining to the older states with regard
thereto; Shively v. Bowlby, 152 U. S. 1, 14
Sup. Ct. 548, 38 L. Ed. 331 (an exhaustive
opinion by Gray, J.).

There is no federal right involved in the

obstruction or use by private owners of a
non-navigable stream wholly within a state;

where a state court has decided it to be non-
navigable in fact, there is no right left to

review; Illinois v. Economy Light &c. Co.,

234 U. S. 497, 34 Sup. Ct. 973, 58 L. Ed. —-.

Quantity Used. Each successive riparian
proprietor is entitled to the reasonable use
of the water for the supply of his natural
wants and for the operation of mills and
machinery ; Ulbricht v. Water Co., 86 Ala.

587, 6 South. 78, 4 L. R. A. 572, 11 Am. St.

Rep. 72; Davis v. Getehell, 50 Me. 602, 79
Am. Dec. 636; Hayes v. Waldron, 44 N. H.
580, 84 Am. Dec. 105 ; L. R. 2 Ex. 1 ; Brown
V. Kistler, 190 Pa. 499. The right to use

for domestic purposes is primary and for

mechanical power is secondary. When the

two rights conflict the latter right must
yield to the former; Auburn v. Water
Power Co., 90 Me. 576, 38 Atl. 561, 38

li. K. A. 188. The right of a riparian pro-

prietor on a non-navigable stream to the

use of its ordinary flow of water, undimin-

ished by an unreasonable use by an upper

proprietor, is not an easement or appurte-

nance, but is inseparably annexed to the soil

Bouv.—216

and Is part and parcel of the laud itself;

Pine V. New Xork, 103 Fed. 337. One who
diverts water from a flowing stream for a
teneflcial purpose may have the use of it

so long as he conforms to the law regulating

such matters, but he has no contract with
or grant from the government, federal or

state, in respect to his privilege; Mohl v.

Canal Co., 128 Fed. 776.

Riparian owners may not divert or sell

running water for general use, and are lim-

ited in their own use of it to ordinary pur-

poses incident to the enjoyment of the ripa-

rian land, and in exceptional cases to ex-

traordinary uses upon the land itself, if such

use does not unreasonably decrease the quan-

tity of the water or impair its quality;

Carpenter v. Gold, 88 Va. 551, 14 S. E. 329.

But the extraordinary use must be upon the
riparian land. A railroad company, being

a riparian owner, cannot divert the water
to a reservoir several miles distant, to be
used for railroad purposes; Scranton G. &
W. Co.- V. R. Co., 240 Pa. 604, 88 Atl. 24, 47
L. R. A. (N. S.) 710.

Landowners along tidal streams have no
private riparian rights of which the state, as
owner of the foreshore, may not deprive
them at will ; Gould v. R. Co., 6 N. X. 522

;

Stevens v. R. Co., 34 N. J. L. 532, 3 Am. Rep.
269.

The test as to "domestic supply" is not
whether the water is used in the course of
trade, but whether the user is in its nature
domestic; [1914] A. C. 118.

Pollution. Where a statute authorized one
to empty sewage into a stream, it was held
that only landowners above tide water could
recover damages, since the foreshore of tidal

streams is owned by the state; Simmons v.

Paterson, 60 N. J. Eq. 385, 45 Atl. 995, 48
L. R. A. 717, 83 Am. St. Rep. 642; contra,

Lyon V. Fishmongers Co., L. R. 1 App. Cas.

662 ; Bowman v. Wathen, 2 McLean 376, Fed.

Cas. No. 1,740.

A landowner may not pollute the quality

of the water by unwholesome or discoloring

impurities; 8 E. L. & B. 217; Townsend v.

Bell, 62 Hun 306, 17 N. Y. Supp. 210 ; Indi-

anapolis Water Co. v. Strawboard Co., 57
Fed. 1000; [1893] App. Cas. 691; Spence v.

MdDonough, 77 la. 460, 42 N. W. 371; Sat-

terfleld v. Rowan, 83 Ga. 187, 9 S. E. 677;
but see, where the pollution results from a
reasonable use ; Hayes v. Waldron, 44 N. H.

580, 84 Am. Dec. 105; Barnard v. Sherley,

135 Ind. 547, 34 N. E. 600, 35 N. E. 117,

24 L. R. A. 568, 41 Am. St. Rep. 454 ; Fergu-
son V. Mfg. Co., 77 la. 576, 42 N. W. 448, 14
Am. St Hep. 319.

The plaintiffs, neither owning nor leasing

any land abutting on a river, leased from a

power company the right to draw water
from the power canals which it had dug
above its dam upon the river. A city higher
up the river was impliedly authorized by
statute to drain its sewage into the stream.



WATERS 3442 WATERS

It was held that the plalntifEs could recover
in an action against the city for pollution
of the water; Doremus v. Paterson, 65 N. J.

Eq. 711, 55 Atl. 304.

A state may have relief in the federal su-

preme court against another state to prevent
it from polluting the waters of a river flow-

ing through both states, on which the com-
plainant state relies for water supply; Mis-
souri V. Illinois, 200 U. S. 496, 26 Sup. Ct.

268, 50 L. Ed. 572.

See -PoLiTJTioN.

Dams. A riparian owner may construct
a dam ; Fisher v. Feige, 137 Cal. 39, 69 Pac.

618, 59 L. R. A. 333, 92 Am. St. Rep. 77;
Anderson v. R. Co., 86 Ky. 44, 5 S. W. 49,

9 Am. St. Rep. 263. It is not per se an im-

proper structure as to lower owners ; Ar-
royo D. & W. Co. V. Baldwin, 155 Cal. 280,

100 Pac. 874 ; Sullivan v Jones, 13 Ariz. 229,

108 Pac. 476. But a dam may not be con-

structed of such a height that it will back
the water upon the lands of others. This
rule is the same under the doctrine of ap-
propriation as at common law ; Kalama E.

L. & P. Co. V. Driving Co., 48 Wash. 612, 94
Pac. 469, 22 L. R. A. (N. S.) 641, 125 Am. St.

Rep. 948; Cline v. Stock, 71 Neb. 70, 98 N.

W. 454, 102 N. W. 265 ; North Alabama C. I.

& R. Co. V. Jones, 156 Ala. 360, 47 South- 144;
TruUinger v. Howe, 53 Or. 219, 97 Pac. 548,

99 Pac. 880, 22 L. R. A. (N. S.) 545 ; Mentone
Irr. Co. V. Power Co., 155 Cal. 323, 100 Pac.

1082, 22 L. R. A. (N. S.) 382, 17 Ann. Cas.
1222.

By act of congress June 29, 1906, the di-

version of water from Niagara river or its

tributaries in the state of New York is pro-

hibited except with the consent of the sec-

retary of war, who is authorized to grant
permits for the diversion of water in the

United States for the creation of power to

Individuals, companies and corporations le-

gally authorized therefor, and who may reg-

ulate the amount of water diverted. The ob-

ject of the act was to prevent injury to the
scenery of Niagara Falls. In pursuance of

the act a treaty between the United States

and Great Britain, Jan. 11, 1909, was made
for the purpose of limiting the diversion of

water from Niagara river.

Where streams flow through more than
one state it will be presumed, in the absence
of legislation on the subject, that each allows

the same rights to be acquired from outside

the state as could be acquired from within;

Bean v. Morris, 221 U. S. 485, 31 Sup. Ot. 703,

55 L. Ed. 821. It has been held that one may
appropriate water from a stream in one state

for application to lands in another; Willey

V. Decker, 11 Wyo. 496, 73 Pac. 210, 100 Am.
St. Rep. 939.

Where riparian rights of several parcels of

land in different states, but on the same
river, are involved, the courts of both states

have concurrent jurisdiction, and the court

first taking jurisdiction should proceed to a

determination without interference; Rickey
L. & C. Co. V. Miller, 218 U. S. 258, 31 Sup.
Ct. 11, 54 L. Ed. 1032.

Surface Water. In Hoyt v. Hudson, 27
Wis. 656, 659, 9 Am. Rep. 473, the difference

between the civil and the common law was
thus stated: "The doctrine of the civil law
is that the owner of the upper or dominant
estate has a natural easement or servitude
in the lower or servient one, to discharge all

waters falling or accumulating upon his land,

which is higher, upon or over the land of the
servient owner, as in a state of nature ; and
that such natural flow or passage of the
water cannot be Interrupted or prevented by
the servient owner to the detriment or injury
of the estate of the dominant or any propri-

etor. . . . The doctrine of common law is

that there exists no such natural easement or
servitude in favor of the owner of the supe-
rior or higher ground or fields as to mere
surface water, or such as falls or accumu-
lates by rain or the melting of snow, and
that the proprietor of the inferior or lower
tenement or estate may, if he choose, law-
fully obstruct or hinder the natural flow of

such water thereon, and in so doing may turn

the same back upon or over the lands of

other proprietors, without liability for in-

juries ensuing from such obstruction or di-

version ; Walker v. R. Co., 165 U. S. 593,' 17
Sup. Ct. 421, 41 li. Ed. 837, a case arising in

New Mexico, where the common law rule

was adopted.

The doctrine of the common law with re-

spect to the obstruction and flow of mere
surface water is not only in force in England,
but is in Connecticut, Indiana, Massachusetts,
Missouri, New Jersey, New Hampshire, New
York, Vermont and Wisconsin; Eulrich v.

Richter, 37 Wis. 226 ; Barkley v. Wilcox, 86
N. Y. 140, 40 Am. Rep. 519; Beauchamp v.

Taylor, 132 Mo. App. 92, 111 S. W. 609;
Clay V. R. Co., 164 Ind. 439, 73 N. E. 904;
Kansas City & E. R. Co. v. Riley, 33 Kan.
374, 6 Pac. 581.

Other cases In effect adhere to the civil

law doctrine—that as against the rights of the

upper proprietor, the owner of the servient

estate cannot obstruct surface water when
it has found its way to and is running in

a natural drainage channel or depression;

Glass V. Fritz, 148 Pa. 324, 23 Atl. 1050;

Lawton v. R. Co., 61 S. C. 548, 39 S. E. 752

;

Alabama G. S. R. Co. v. Prouty, 149 Ala. 71,

43 South. 352; Launstein v. Launstein, 150
Mich. 524, 114 N. W. 383, 121 Am. St. Rep.
635.

The common law doctrine is adopted in

Oklahoma with certain qualifications ; Chi-

cago, R. I. & P. Ry. Co. V. Groves, 20 Okl.

101, 93 Pac. 755, 22 L. R. A. (N. S.) 802;

the owner of land cannot collect the water

in an artificial channel or volume and pour

it upon the land of another to his Injury;

Davis V. Fry, 14 Okl. 340, 78 Pac."' 180, 69

L. R. A. 460, 2 Ann. Cas. 193; Davis v
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Crawfoi-dsvlUe, 119 Ind. 1, 21 N. E. 449, 12
Am. St. Rep. 361; Rychlickl v. St. Louis,

98 Mo. 497, 11 S. W. 1001, 4 L. R. A. 594,

14 Am. St. Rep. 651; Fremont, E. & M. V.

R. Co. V. Marley, 25 Neb. 138, 40 N. W. 948,

13 Am. St. Rep. 482 ; he cannot Interfere

with the flow of surface water In a natural'

channel; where water has been accustomed
to gather and flow along in a well defined

channel where by frequent running it has
worn or cut into the soil, it may not be
obstructed to the injury of the dominant
tenant; Earl v. I>e Hart, 12 N. J. Bq. 280,

72 Am. Dec. 395 ; Sinai v. Ry. Co., 71 Miss.

552, 14 South. 87 ; Boyd v. Conklin, 54 Mich.

590, 20 N. W. 595, 52 Am. Rep. 831 ; Norfolk

& W. R. Co. V. Carter, 91 Va. 587, 22 S. E.

517; where by force of the surface water
a ditch has been formed, a lower tenant

cannot even flU up such ditch to the original

level of the swale or channel; Ribordy v.

Murray, 177 111. 134, 52 N. E. 325. The
rule of the civil law is in force in Pennsyl-
vania, Iowa, Illinois, California, Louisiana,

and is referred to with approval in Ohio;
Walker v. R. R. Co., 165 U. S. 593, 17 Sup.

Ct. 421, 41 L. Ed. 837.

See Rait v. Furrow, 74 Kan. 934, 85 Pac.

934, 6 L. R. A. (N. S.) 157, 10 Ann. Cas. 1044.

Percolating icater. A city built extensive

weUs, which drew ofE the water percolating

through the plalntlfC's land, thus rendering

it unfit for crops. The defendant was held

liable for the damage done; Forbell v. New
York, 27 Misc. 12, 56 N. ¥. Supp. 790, fol-

lowing Smith v. Brooklyn, 18 App. Div. 340,

46 N. Y. Supp. 141. The court laid down
the general doctrine that the right to per-

colating water comprises only the right to

use it on the owner's land.

One may not divert percolating w^ter from
his neighbor for purposes other than his own
beneficial use or the improvement of his

premises; Stillwater Water Co. v. Farmer,
89 Minn. 58, 93 N. W. 907, 60 L. R. A. 875,

99 Am. St. Rep. 541; whenever interference

with percolating waters has been allowed, it

has been incident to a reasonable use on the

land; Smith v. Brooklyn, 18 App. Div. 340,

46 N. T. Supp. 141 ; diversion for any other

purpose is unlawful; Katz v. Walkinshaw,
141 Cal. 116, 70 Pac. 663, 74 Pac. 766, 64 L.

R. A. 236, 99 Am. St. Rep. 35; the use can

only be according to the usual law of waters

;

Forbell v. New York, 164 N. Y. 522, 58 N. E.

644, 51 L. R. A. 695, 79 Am. St. Rep. 666.

Subterranean waters are classified at com-

mon law as underground currents flowing in

known and defined channels; and water

passing in channels which are undefined and

unknown. The rights to the waters of the

first class are governed by the rules of law

governing surface streams ; while the waters

of the second class are treated as mere per-

colations and belong to the owner of the soil

where found ; Kinney, Irrigation, etc., § 1155.

The right to waters of the first class (supra)

was recognized in [1902] 2 Oh. 655, 665, fol-

lowing 7 Ex. 300, as belonging to the owner
of the land just as if the stream had been
wholly above ground; but if the course of the

underground channel is not known, and can-

not be ascertained except by excavation, the

lower riparian owner on the stream has no
right of action for the abstraction of the

underground water; [1902] 2 Ch. 655.

Where water percolates in no known chan-

nel, one who put down an extensive well to

supply water to the inhabitants of the dis-

trict (some of whom were not riparian own-
ers) was held not liable to a mill owner who
had for sixty years enjoyed the use of a
stream chiefly supplied by such percolating

water; 7 H. L. Cas. 349. One may collect

percolating waters for use off the land,

though he thereby drains a well on neighbor-

ing premises, the waters from which had
been used only for domestic purposes ; Hous-
ton & T. C. R. Oo. V. East, 98 Tex. 146, 81 S.

W. 279, 66 L. R. A. 738, 107 Am. St. Rep.
620, 4 Ann. Cas. 827. See 16 Harv. L. Rev.
295. Each landowner may absolutely enjoy
the percolating water and owes no duty to

his neighbor ; Chatfield v. Wilson, 28 Vt. 49.

A pool of water, or a stream or water-
course, is considered as part of the land;
hence a pool of twenty acres would pass
by the grant of twenty acres of land, with-
out mentioning the water ; 2 Bla. Com. 18

;

Bullen V. Runnels, 2 N. H. 255, 9 Am. Dec.
55; Rogers v. Jones, 1 Wend. (N. Y.) 255,

19 Am. Dec. 493; Mitchell v. Warner, 5
Conn. 497; Hart v. Evans, 8. Pa. 13. A mere
grant of water passes only a fishery ; Co.
Litt. 4 6; Jackson v. Halstead, 5 Cow. (N. Y.)

216. But the owner of land over which water
flows may grant the land, reserving the use
of all the water to himself, or may grant the
use of all or a portion of the water; reserving
the fee of the land to himself; Rood v. John-
sou, 26 Vt. 64.

But it is held that a riparian proprietor
may not assign his rights in gross; 3 H. &
C. 30O ; see 19 Harv. L. Rev. 216. A ripari-

an owner cannot assign his water-rights as
against upper or lower proprietors, but can
create only a contract right against himself

;

16 Harv. L. Rev. 145, citing 11 Q. B. D. 115

;

Gould V. Eaton, 117 Cal. 539, 49 Pac. 577,
38 L. R. A. 181. But see GilUs v. Chase,
67 N. H. 161, 31 Atl. 18, 68 Am. St. Rep. 645

;

St. Anthony Falls W. P. Oo. v. Minneapolis,
41 Minn. 270, 43 N. W. 56.

The public cannot, in the United States,

gain any proprietary right in streams of
Inland water too small to be used for the
transportation of property; Ang. Water-C.
§ 2; Wadsworth v. Smith, 11 Me. 278, 26
Am. Dec. 525. In the case of navigable
waters used as a highway of commerce be-

tween the states or vrtth foreign nations no
state can grant a monopoly for the navi-
gation of any portion of such waters ; Gib-
bons V. Ogden, 9 Wheat. (U. S.) 1, 6 L. Ed.
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23 ; Illinois 0. R. Co. v. Illinois, 146 U. S.

387, 13 Sup. Ct. 110, 36 L. Ed. 1018 ; Saund-
ders V. R. Co., 144 N. T. 88, 38 N. E. 992,

26 L. R. A. 378, 43 Am. St. Rep. 729 ; Pacific

G. I. Co. V. BUert, 64 Fed. 436. A state lias

tile same power to improve such waters
as it has in the case of any highway; Cooley,

Const. Lim. 738 ; Stockton v. Powell, 29 Pla.

1, 10 South. 688, 15 L. R. A. 42 ; Mononga-
hela Nav. Co. v. U. S., 148 U. S. 312, 13 Sup.

Ct. 622, 37 L. Ed. 463; Falls Mfg. Co. v.

Imp. Co., 87 Wis. 151, 58 N. W. 257; and,

having expended money for such improve-
ment, it may impose tolls upon the commerce
which has the benefit of the improvement;
Palmer v. Cuyahoga County, 3 McLean 226,

Fed. Cas. No. 10,688; McReynolds v. Small-

house, 8 Bush (Ky.) 447. The states may au-
thorize the construction of bridges over such
waters, for railroads and other species of

highways, notwithstanding they may to some
extent Interfere with navigation. See Hare,
Am. Const. L. 457, 487, 497 ; Com. v. Breed,
4 Pick, (Mass.) 460 ; State v. Leighton, 83 Me.
419, 22 Atl. 380; Willamette I. B. Co. v.

Hatch, 125 U. S. 1, 8 Sup. Ct. 811, 31 L. Ed.

629 ; Oregon City Transp. Co. v. Bridge Co.,

53 Fed. 549; Beidgb. A state may establish

ferries over such waters; Conway v. Taylor,

1 Black (U. S.) 603, 17 L. Ed. 191 ; Marshall
V, Grimes, 41 Miss. 27 ; and authorize the

construction of dams; Cooley, Const. Lim.

740. A state may also regulate the speed

and general conduct of vessels navigating its

water highways, provided its regulations do

not confiict with any regulations made by

congress; People v. Jenkins, 1 Hill (N. Y.)

469. See Cooley, Const. Lim. 737, .741. It

may prohibit the transportation of its water
into any other state ; Hudson County Water
Co. V. McCarter, 209 U. S. 349, 28 Siip. Ct.

529, 52 L. Ed. 828, 14 Ann. Cas. 560.

In the Salton Sea Cases the court, having

jurisdiction, of land alleged to be injured by
the wrongful acts of the defendant corpora-

tion in flooding the plaintiff's land, enjoined

the defendant though the wrongful act was
committed in Mexico ; The Salton Sea Cases,

172 Fed. 792, 97 C. C. A. 214.

WAVESON. Such goods as appear upon
the \*aves after shipwreck. Jacob.

WAY. A passage, street, or road.

A right of way is the privilege which an
individual, or a particular description of

individuals, as the inhabitants of a village

or the owners or occupiers of certain farms,

have of going over another's ground. It is

an incorporeal hereditament of a real nature,

entirely different from a common highway.

Cruise, Dig. tit. xxiv. s. 1.

A right to pass over another's land more

or less frequently according to the nature

of the use to be made of the easement, and

how frequently is immaterial, provided it

occurred as often as the claimant had oc-

casion or chose to pass. Bodflsh v. Bodfish,

105 Mass. 319.

A right of way may arise: By prescription
and immemorial usage, or by an uninter-

rupted enjoyment for twenty years under
a claim of right; Co. Litt. 113; Garrett v.

Jackson, 20 Pa. 331; Reimer v. Stuber, 20
Pa. 458, 59 Am. Dec. 744; Sheeks v. Erwin,
130 Ind. 31, 29 N. E. 11; Coburn v. San
Mnteo Co., 75 Fed. 520; Bushey v. Santiff,

86 Hun 384, 33 N. Y. Supp. 473 ; FoUendore
V. Thomas, 93 Ga. 300, 20 S. E. 329. By
grant; as where the owner grants to an-
other the liberty of passing over his land ; 1

Ld. Raym. 75; Salisbury v. Andrews, 19
Pick. (Mass.) 250; 7 B. & C. 257. If the
grant be of a freehold right it must be by
deed; 5 B. & C. 221; Foster v. Browning,
4 B. I'. 47, 67 Am. Dec. 505. By necessity;
as where a man purchases land accessible

only ovpr land of the vendor, or sells, re-

serving land accessible only over land of the

vendee, he shall have a way of necessity over

the land which gives access to his purchase

or reservation ; 5 Taunt. 311 ; Wissler v.

Hershey, 23 Pa. 333 ; Collins v. Prentice, 15

Conn. 39, 38 Am. Dec. 61 ; Bass v. Edwards,
126 Mass. 445; Mead v. Anderson, 40 Kan.
203, 19 Pac. 708 ; Barnard v. Lloyd, 85 Cal. 131,

24 Pac. 658; and this may exist even after

the vendor has conveyed his land to a third

person; Logan v. Stogsdale, 123 Ind. 372,

24 N. B. 135, 8 L. R. A. 58 ; but a way of

necessity is not created by the fact that a

road over grantor's land would be of less dis-

tance to a highway than a road already es-

tabUshed ; Vossen v. Dautel, 116 Mo. 379, 22

S. W. 734. The necessity must be absolute,

not a mere convenience; Nichols v. Luce, 24

Pick. (Mass.) 102, 35 Am. Dec. 302 ; Stevens

V. Orr, 69 Me. 323; Mayo v. Thigpen, 107 N.

0. 63, 11 S. B. 1052 ; OUver v. Pitman, 98

Mass. 50 ; 11 Ch. Div. 968.; L. B. 9 Ch. Ill

;

contra, Williams v. SafCord, 7 Barb. (N. Y.)

309; and when it ceases the way ceases with
it; Pierce v. Selleck, 18 Conn. 321; New,
York, L. I. & T. Co. v. Milnor, 1 Barb. Ch.

(N. Y.) 353. See Easement. By implication;

Rightsell V. Hale, 90 Tenn. 556, 18 S. W. 245.

By reservation expressly made in the grant

of the land over which it is claimed ; White
V. Crawford, 10 Mass. 183; Hart v. Connor,

25 Conn. 331. By custom; as where navi-

gators have a right of this nature to tow
along the banks of navigable rivers with

horses ; 3 Term 253. By acts of legislature;

though a private way cannot be so laid out

without the consent of the owner of the land

over which it is to pass; Reynolds v. Reyn-

olds, 15 Conn. 83; Taylor v. Porter, 4 Hill

(N. Y.) 140, 40 Am. Dec. 274; McCauley v.

Dunlap, 4 B. Mon. (Ky.) 57. The easement

of a property owner in a private way across

a railroad track is extinguished on his,join-

ing in a proceeding to establish, against the

will of the company, a public road upon
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the private way; McKlnney v. R. Co., 222
Pa. 48, 70 Atl. 946, ~21 L. R. A. (N. S.) 1002.

A right of way may be either a right in

gross, which Is a purely personal right in-

communicable to- another, or a right ap-

pendant or annexed to an estate, and which
may pass by assignment with the estate to

which it is appurtenant; 3 Kent 420; Shep-
herd V. Watson, 1 Watts (Pa.) 35 ; Salisbury

V. Andrews, 19 Pick. (Mass.) 250. But see

Easement. A right of way appurtenant to

land is appurtenant to all and every part of
the land, and if such land be divided and
conveyed in separate parcels, a right of way
thereby passes to each of the grantees; Un-
derwood V. Carney, 1 Gush. (Mass.) 285;
Watson V. Bioren, 1 S. & R. (Pa.) 229, 7 Am.
Dec. 617. A way is never presumed to be in

gross when it can be construed to be ap-
purtenant to land; French v. WiUiams, 82
Va. 462, 4 S. B. 591. Where a way appurte-
nant to land granted is not located by the

grant, the parties may locate it by parol

agreement at any point on the premises over
which the right is granted ; Kinney v. Hook-
er, 65 Vt. 333, 26 Atl. 690, 36 Am. St. Rep. 864.

Ways may be abandoned by agreement,
by evident intention, or by long non-user.
Twenty years' occupation of land adverse
to a right of way and inconsistent there-

with bars the right; Teakle v. Nace, 2
Whart. (Pa.) 123; Grain v. Fox, 16 Barb.
(N. Y.) 184 ; Pope v. Devereux, 5 Gray (Mass.)

409. Where a way of necessity once existed
it will be presumed to exist until some fact
is shown establishing non-exiatence ; Blum
V. Weston, 102 Gal. 362, 36 Pac. 778, 41 Am.
St. -Rep. 188.

A person cannot acquire a prescriptive
right of way over his own lands, or the
lands of another which he occupies as ten-

ant ; Vossen v. Dautel, 116 Mo. 379, 22 S. W.
734 ; and where one has uninterruptedly used
a way over another's land for the necessary

length of time to establish an easement by
adverse user, it will be presumed that the

user was adverse, and under claim of title,

and the burden is on one claiming that it was
by virtue of a license to prove that fact;

Golburn v. Marsh, 68 Hun 269, 22 N. Y. Supp.

990.

The owner of a right of way may disturb

the soil to^ pave and repair it. But a way
granted for one purpose cannot be used for

another ; Brown v. Stone, 10 Gray (Mass.)

61, 69 Am. Dec. 303.

A person having a right of way which is

obstructed by a house erected upon the way
may, after notice and request to remove it,

pull it down, although it is actually inhabit-

ed; [1891] 3 Gh. 411.

Lord Coke, adopting the civil law, says

there are three kinds of ways: a footway,

called iter; a footway and horseway, called

cotus; a cartway, which contains the other

iwo, called via; Co. Litt. 56 a. To which

may be added a il/riftway, a road over which
cattle are driven ; 1 Taunt. 279.

Where a railway company closed an old

road at a level crossing, by the consent of

the plaintiffs predecessor, it was held that

the defendant had a right, in passing, to go

on plaintiffs land; 39 T. L. R. 555.

See Highway ; Street ; Easement ; Thob-
OUGHFABB.

WAY-BILL. A writing in which are set

down the names of passengers who are car-

ried in a public conveyance, or the descrip-

tion of goods sent with a common carrier by

land.

WAY-GOING CROP. In Pennsylvania. By
the custom of the country, a tenant for a
term certain is entitled, after the expiration

of his lease, to enter and take away the crop

of grain which he had put into the ground
the preceding fall. This is called the way-
going crop; Stultz v. Dickey, 5 Binn. (Pa.)

289, 6 Am. Dec. 411 ; Biggs v. Brown, 2 S. &
B. (Pa.) 14. See Awat-Going Cbop; Em-
blements; Gbowing Gbops.

WAYS AND MEANS. In legislative as-

semblies, there is usually appointed a com-
mittee whose duties are to. inquire into and
propose to the house the ways and means to

be adopted to raise funds for the use of the

government. This body is called the com-
mittee of ways and means.

WEAPON. An instrument of offensive or

defensive combat. Statutes have been passed

in many of the states prohibiting the carry-

ing of concealed weapons. They are merely
police, regulations; State v. Jumel, 13 La.

Ann. 399. Under particular statutes it has
been held that to constitute the offence loco-

motion is not necessary, the possession is

sufficient ; Owen v. State, 31 Ala. 387 ; even
if the weapon is not in perfect order and
ready for use ; Atwood v. State, 53 Ala. 508

;

State V. Duzan, 6 Blackf. (Ind.) 31 ; Gamblin
V. State, 45 Miss. 658. Persons on their own
premises; Kinkead v. State, 45 Ark. 536; or

on a journey (see Traveller) ; or having
good reasons to fear bodily harm ; Bell v.

State, 89 Ala. 61, 8 South. 133 ; are exempted
from the operation of such statutes; as are

officers of the law ; Irvine v. State, 18 Tex.

App. 51. See Asms ; Concealed Weapons.
The ordinary implements of war are law-

ful : swords, fire-arms, and cannon, and even

those which are secret or concealed, such

as pits and mines. But this does not in-

clude poisoned weapons of any kind. See 2

Oppenheim, Int L. 79. Great Britain,

France, Prussia, Russia, and other nations

united in a declaration at St. Petersburg in

1868, by which they agreed to renounce. In

case of war among themselves, the employ-

ment of any projectile of a weight less than
400 grammes, charged with fulminating or

inflammable substances. 1 Halleck, Int. L.,

Baker's ed. 563. See Oppenheim, Int. L. 503.
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Floatmg mines were first used in the Russo-
Japanese War, 1904. As to permitting their

use, see 2 Oppenhelm, Int. I.. 189.

WEAR, WEIR. A dam made across a river

accommodated for the taking of fish or to

convey a stream to a mill. Jacob. See Dam.

WEAR AND TEAR. Destruction to some
extent, e. g. destruction of surface by ordi-

nary friction, but the words do not include

total flestructioh by a catastrophe which
was cever contemplated by either party. 5

C. P. Div. 507.

Natural and reasonable wear and tear cov-

ers only such decay or depreciation in value

of the property as may arise from ordinary

and reasonable use; and injury by a freshet

is not within the meaning ; Green v. Kelly,

20 N. J. L. 547.

WEARING APPAREL. As generally used
in statutes, refers not merely to a person's

outer clothing, but covers all articles usually

worn, and includes underclothing; Arnold
V. U. S., 147 XJ. S. 494, 13 Sup. Ot. 406, 37 L.

Ed. 253. It may include a gold watch ; Stew-

art y. McOlung, 12 Or. 431, 8 Pac. 447, 53

Am. Rep. 374; but see Smith v. Rogers, 16

Ga. 479 ; Gooch v. Gooch, 83 Me. 535 ; a pearl

necklace; U. S. v. One Pearl Chain, 139 Fed.

513, 71 O. C. A. 500; but not a travelling

trunk or a breastpin; Towns v. Pratt, 33

N. H. 345, 66 Am. Dec. 726 ; and under the

revenue laws shoes are not included ; Swayne
V. Hager, 37 Fed. 782. See Baggage.

WEATHER BUREAU. Its bulletins are

not notice of rain, so as to make it negligent

to imload goods on an open wharf; but the

master of a ship is bound to take notice of

information from the weather bureau of

storms of great violence and extent, such as

frequently occur on the Atlantic coast; The
St. Georg, 104 Fed. 898, 44 C. C. A. 246. The
work of the weather bureau is not of such

reputed accuracy that its prognostications as

to a coming fiood can be made the basis of a
recovery ; they may be evidence, but they
are not conclusive ; Cunningham v. R. Co., 40
Pa. Super. Ot. 212.

See Year Book (1903) U. S. Dept. Agricult.

304.

By a Michigan act, 1897, weather condi-

tions are provable in civil cases by "United

States signal service records; so by a New
York act of 1897. In Vermont, an act of

1894 provides that weather records at the

place where taken are admissible to prove

weather conditions. Wherever there is a

duty to record official doings, the record thus

kept is admissible, whether prescribed by
statute or implied from the nature of the of-

fice; Wlgmore, Evid. § 1639.

WED (Anglo-Sax.). A covenant or agree-

ment; thus, a wedded husband.

A pledge. Jenks, Hist. B. L. 13. See Sym-
bolic DBLIVEKy.

WEDDING. In~the Teutonic races, more
importance was attached to the betrothal
than to the subsequent wedding. . The former
seems to have been the sale of a woman by
her guardian for a price. This came to be
represented by a handsel, which was not paid
over until the wedding. Later, the betrothal

was the woman's own act, and the handsel
was payable to herself. In Roman law there
was a distinction between sponaaUa and mat-
rimonmni; which was obscured by another
which divided marriages into clandestine and
regular—the former resting melely in the
agreement of the parties. The Christian
church upheld "clandestine" marriage as
valid until the Council of Trent declared all

marriages to be void unless made in the
presence of a priest and witnesses. In Eng-
land, where that decree was not received,,

either of the parties to a clandestine ma'r-

riage could compel the other, in an ecclesias-

tical court, to solemnize it In due form. It
has been held (10 01. & F. 655) that the Eng-
lish common law never recognized such a
contract per verta de prcesenti as valid, al-

though it recognized it, as well as a contract

"per veria de futuro," down to the middle of
the eighteenth century as giving either of the
parties a right to sue for a,celebration and as
impeding the marriage of either party with
a stranger. Holland, Jurispr. 240.

In the later Anglo-Saxon period the hus-

band gave the parent or guardian security

(wed) that "he will keep her according to

God's law as a man should his wife" ; he ar-

ranged with her friends and with herself

what settlement he would make upon her',

and what should be her rights after his

death, and for this promise he gave her a
wed. The actual nuptials were performed In

the presence of a priest. The marriage serv-

ice of the English church reproduces these

old ideas. The wed appears In the ring; the

settlement is found In the endowment of the

bride by the bridegroom with "all his world-

ly goods." There Is the giving away of the

bride by her guardians, and the presence of

the priest. 2 Holdsw. Hist. E. L. 76. The
Church of England marriage service is said

to be a cabinet, of antiquities. 2 Poll. &
Maitl. 365.

As to wedding presents, see Paeapheena-
LIA.

WEEDS. As to permitting the spread of

seeds, see Gulf, C. & S. P. Ry. Co. v. Oakes,

94 Tex. 155, 58 S. W. 999, 52 L. R. A. 293, 86

Am. St. Rep. 835.

See Waste.

WEEK. Seven days of time.

The week commences immediately after

twelve o'clock on the night between Satur-

day and Sunday, and ends at twelve o'clock,

seven days of twenty-four hours each, there-

after. See Ronkendorff v. Taylor, 4 Pet. (U.

S.) 361, 7 L. Ed. 882 ; 24 L. J. Oh. 368 ; or it

may mean a period of time of seven days.
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duration without reference to when that pe-

riod commences ; State v. Mining Co., 5 Nev.
430.

In a contract for employment, weefc will be
construed to mean week days only where em-
ployment is prohibited on Sunday; Keith v.

Kellermann, 169 Fed. 196.

The first publication of a ^notice of a sale,

under a power contained in a mortgage,
which requires the notice to be published

"once each week for three successive weeks,"

need not be made three weeks before the

time appointed for the sale ; Dexter v. Shep-

ard, 117 Mass. 480. See Time.
Weelc-Worh. In early English times, the

obligation of a tenant to work two or three

days in every week for his lord, during the
greater part of the year, and four or five

during the summer months. 1 Poll. & Maitl.

349.

WEEKLY PAYMENT LAWS. See Libek-
Ty OF CONTEACT.

WEIGHAGE. In English Law. A duty or

toll paid for weighing merchandise: it is

called tronage for weighing wool at the king's

beam, or pesage for weighing other avoirdu-

pois goods. 2 Chitty, Com. Law 16.

WEIGHT. A quality in natural bodies by
which they tend towards the centre of the
earth.

Under the police power, weights and meas-
ures may be established and dealers compel-

led to conform to the fixed standards under
a penalty ; Cooley, Const. lim. 749.

By the constitution congress has the pow-
er "to fix the standard of weights and meas-
ures."

Troy weight is used for weighing gold, sil-

ver, and precious stones, except diamonds.
Troy weight is also used by apothecaries in

compounding medicines ; but by them the

ounce is divided into eight drams, and the

•dram into three scruples, so that the latter

is equal to twenty grains. For scientific pur-

poses (when the metric system is not employ-
ed, as it now usually is), the grain only is

used, and sets of weights are used construct-

-ed in decimal progression from 10,000 grains

•downward to one-hundredth of a grain. The
carat used for weighing diamonds is three

and one-sixth grains.

See Gramme.
By act of March 4, 1911, K. S. § 3548, was

amended by the substitution of the standard
troy pound of the bureau of standards for the

;standard prescribed by the original section.

See Legal Tender; Gold.
The legislative power to enact statutes to

compel the use of correct weights and meas-

ures can be delegated to a municipal corpo-

ration ; Ford v. R. Co., 33 App. Div. 474, 53

N. Y. Supp. 764; Seattle v. Goldsmith, 73

Wash. 54, 131 Pac. 456 ; it is within the po-

lice power ; id. A city having the statutory

.right to provide for the public weighing of

coal, hay and corn, may maintain public

scales; 165 Mo. 671; the exemption of

amounts under 500 pounds, or of cases where

the parties agreed does not invalidate the

act ; State v. Bck, 141 N. W. 106, 121 Minn.

202.

A city ordinance requiring grain sold for

consumption in the city to be weighed on the

city scales is not invalid as an unreasonable

restraint of trade ; State v. Smith, 123 la.

654, 96 N. W. 899; so of coal; State v. Eck,

141 N. W. 106, 121 Minn. 202.

A state act providing that the state weigh-

master in various cities shall have exclusive

control of the weighing of gi'ain subject to

inspection, and his action and certificates

shall be conclusive on all parties, is uncon-

stitutional, as depriving the shipper of his

day in court ; Vega S. S. Co. v. Elevator Co.,

75 Minn. 308, 77 N. W. 973, 43 L. R. A. 843,

74 Am. St. Rep. 484.

An ordinance regulating the weight of bak-

er's bread is void as being an unreasonable

invasion of the right to engage in a lawful

business; Buffalo v. Baking Co., 39 App. Div.

432, 57 N. Y. Supp. 347.

To cheat a man of his money or goods by
using. false weights or false measures is in-

dictable at common law; Com. v. Warren, 6
Mass. 72 ; and it is no defence that the scales

got out of order because of the pans getting

mixed up after being cleaned; New York v.

Biffle, 91 N. Y. Supp. 737.

An ordinance penalizing any person using
any weight, etc., not conforming to the stand-

ard or which shall be incorrect, Is aimed at
the use of such defective weight and not at

an intentional alteration of it ; New York v.

Hewitt, 91 App. Div. 445, 86 N. Y. Supp.
832. Proof of intent or guilty knowledge is

not essential in an action to recover the penal-

ty ; id.

Evidence of short weight in a sale by a

servant of defendant in his absence warrants
a conviction ; Com. v. Sacks, 214 Mass. 72,

100 N. E. 1019, 43 L. R. A. (N. S.) 1, Ann.

Cas. 1914B, 1076 ; but not a sale by a whole-

sale dealer of meats in the ordinary pack-

age, packed at the wholesale dealer's plant

in another state under federal inspection

;

New York v. Sulzberger & Sons Co., 80 Misc.

660, 141 N. Y. S. 876.

Under act of congress of March 2, 1895,

giving to the sealer of weights and measures
the custody and control of such standard
weights and measures as now are, or as shall

hereafter be, provided by the District of Co-

lumbia, the English standard which was
brbught to the colonies and has been recog-

nized by congressional action is the standard

with which they are given the power to en-

force conformity; Thompson v. District of

,
Columbia, 21 App. D. C. 395.

The only method of testing scales Is pro-
vided by act of congress, supplemented by
How. St., which provides for supplying each
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county, etc., with weights and measures com-
pared with the standards in the office of the
state treasurer ; and it is Improper to permit
any comparison of scales or weights except
by reference to this standard; McGeorge v.

Walker, 65 Mich. 5, 31 N. W. 601.

For French weights, see Mbasubie.
In. Anglo-Norman times weights were usu-

ally expressed in pounds, shillings and pence.

2 Studer, Oak Book of Southhampton.

WEIGHT OF EVIDENCE. This phrase is

used to signify that the proof on one side of

a cause or issue is greater than on the other.

When a verdict has been rendered against

the weight of the evidence, the court may,
on this ground, grant a new trial; but the
court will exercise this power not merely
with a cautious but a strict and sure judg-
ment, before they send the case to a second
jury.

The general rule, under such circumstanc-

es, is that the verdict once found shall stand;
the setting aside is the exception, and ought
to be an exception of rare and almost si,ngu-

lar occurrence. A new trial will be granted
on this ground for either party: the evidence,

however. Is not to be weighed in golden
scales: 2 Bingh. N. 0. 109; Williams v. Gil-

man, 3 Greenl. (Me.) 276; Baker v. Briggs,

8 Pick. (Mass.) 122, 19 Am. Dec. 311 ; Rice v.

Welling, 5 Wend. (N. Y.) 595. See New Tri-
al; Moore, Facts; Wigmore^ Ev.

WEIR. See Weae.

See ConstitutionWELFARE CLAUSE.
OF THE United States.

WELL. A hole dug in the earth in order
to obtain water.

In a deed, well designates the portion of

land under and occupied by the excavation,
and its surrounding retaining walls, and by
any structures or appliances built upon the
land to facilitate its use, and also the water
actually at any time in the excavation ; Da-
vis V. Spaulding, 157 Mass. 431, 32 N. E. 650,

19 L. R. A. 102.

The owner of the estate has a right to dig
in his own ground at such a distance as is

permitted by law from his neighbor's land;
he is not restricted as to the size or depth,

and is not liable to any action for rendering
the well of his neighbor useless by so doing.

See Chesley v. King, 74 Me. 1*70, 43 Am.
Rep>569; Subterranean Watbes; Waters;
Collins V. Gas Co., 131 Pa. 143, 18 Atl. 1012,

6 L. R. A. 280, 17 Am. St. Rep. 791.

WELL-BORN MEN. A tribunal iji New
Amsterdam (New York). 1 Fiske, Dutch and
Quaker Colonies 238!

WELL KNOWING. In Pleading. Words
used in a declaration when the plaintiff sues

for an injury which is not immediate and
with force, and the act or nonfeasance com-

plained of was not prima facie actionable.

Not only the injury, but the circumstances

under, which It was committed, ought to be
stated: as, where the injury was done by an
animal. In such case the plaintifE, after stat-

ing the injury, continues, the defendant, well
Tcnowlng the mischievous propensity of his
dog, permitted him to go at large. See Sci-
enter.

WELSH MORTGAGE. In English Law.
A species of security which partakes of the
nature of a mortgage, as there is a debt due,
and an estate is given as security for the re-

payment, but differs from it in the circum-
stances that the rents and profits are to be
received without account till the principal
money is paid ofC, and there is no remedy to
enforce payment, while the mortgagor has a
perpetual power of redemption. It is now
rarely used.

It is a species of vivum vadium. Strictly,

however, there is this distinction between a
Welsh mortgage and a vivum vadium: in the
latter the rents and profits of the estate are
applied to the discharge of the principal aft-

er paying the interest; while in the former
the rents and profits are received in satisfac-

tion of his interest only; 1 Powell, Mortg.
373 a; Jones, Mtg. 1153. See Mortgage.

WELSHING. Receiving a sum of money
or valuable thing, undertaking to return the
same or the value thereof together with other
money, if an event (for example, the result

of a horse-race) shall be determined in a cer-

tain manner and at the time of receiving the
deposit intending to cheat and defraud the
depositor. Coldr. & Hawks. Gambling 303.

The crime is larceny at common law.

W E T U M A. The purchase price of a wife
among the heathen Germans. 2 Holdsw.
Hist. B. L. 77. See Morning Gift; Dowbr.

WERGILD. In Old English Law. The
price which, in a barbarous age, a person
guilty of homicide or other enormous offence

was required to pay, instead of receiving

other ijunishment. 4 Bla. Com. 188.

The "man's price" which a man's kinfolk

were entitled to demand from his slayer, and
which he sometimes might have to pay for

his own offences. Pollock, 1 Sel. Essays in

Anglo-Amer. Legal Hist. 98.

The only punishments, in the proper sense,

applicable to free men, were money fines, and
death in the extreme cases. 1 Poll. & Maitl.

26. In the early days there was no power
to compel their acceptance; Jenks, Hist. E.

L. 158.

The life of every man, not excepting that
of the king himself, was estimated at a cer-

tain price, which was called the wer or cesti-

matio capitis. The amount varied according

to the dignity of the person murdered. The
price of wounds was also varied according to

the nature of the wound, or the member in-

jured.

See, for the etymology of this word, and a
tariff' which was paid for the murder of the
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different classes of men, Guizot, Essais sur

VHistoire de Prance, Essai Jtdme, c. 2, § 2.

See Thorpe, Wergilds ; Seebohm, Tribal Cus-
toms In Anglo-Saxon Law.

WE^T SAXON LAGE. The law of the
West Saxons, which was observed in the
counties in the south and west of England,
from Kent to Devonshire, in the beginning of

the eleventh century; supposed by Black-

stone to have been much the same as the

laws of Alfred. 1 Bla. Com. 65. It is said

to have been compiled by King . Alfred. 4
Steph. Com. 428.

WEST VIRGINIA. The name of one of

the United States of America.
This state was formed in 1861 of the western coun-

ties of Virginia, owing to their non-concurrence in

the ordinance of secession passed by the legislature

•of that state. A constitution was framed by a con-
vention which met at Wheeling on November 26,

1861. This was submitted to the people on April 3,

1862, and ratified almost unanimously. The consent
of the body, recognized by the federal government
as the legislature of Virginia, was given, and con-
gress then passed an act approved December 31,

1862, providing for the admission of the new state

Into the Union upon condition of the adoption of an
amendment to the constitution providing for eman-
cipation of slaves. This was done, and the state
was admitted to the Union. The first constitution
remained in force until 1872, when the present con-
stitution was framed by a convention which met on
January 16, 1872, and completed Its labors on April
9 of that year. It was submitted to the people and
ratified by them on August 22, 1872. The constitu-
tion was amended in 1913 by providing for prohibi-
tion, which took effect .Tuly 1, 1914.

Com. V. West Virginia, 206 U. S. 290, was a suit to

adjust, between those states, the debt of Virginia^
before the separation. It contains much historical
information.

WESTERN RESERVE. See Ohio.

WESTMINSTER 2jid, STATUTE OF. A
statute of 13 Edw. I. c. 24 (1285), under which
It was provided that where in one case a writ
was found and in a like case no writ was
to be found, the clerks of the chancery should
agree in making a writ, or adjourn the com-
plaint until the next parliament and refer

to it the eases in which they could not agree.

Steph. PI. *7. See Consimili Casu.

WETHER. A castrated ram, at least one
year old. In an indictment it may be called

a sheep. 4 C. & P. 216.

WHALER. A vessel employed in the

whale fishery.

It is usual for the owner of the vessel, the

captain, and crew, to divide the profits in

just proportions, under an agreement similar

to the contract Dl Colona, which see. See
Lay.

WHARF. A space of ground artificially

prepared for the reception of merchandise
from a ship or vessel, so as to promote the

convenient loading and discharge of such

vessel.

A wharf occupied by a ferry company, to

which access can only be had through a gate

controlled by the ferry company, or over

private property of another, Is a private

wharf ; Malloy v. R. Co., 78 Hun 166, 28 N.

Y. Supp. 979; but a public quay in a city,

dedicated to public use, does not cease to be

locus publious and become private projwrty

because it is leased by the public authorities

for a purpose subservient to the public use;

New Orleans v. Const. Co., 140 D. S. 654, 11

Sup. Ct. 968, 35 L. Ed. 556.

At common law, the soil or all tide-waters

below high-water mark being vested in the

crown, the erection of a wharf thereon with-

out the consent of the crown is an encroach-

ment upon the royal domain of that kind

which has been denominated a purpresture,

and, as such, may be either abated, or, if

more beneficial to the crown, the party ar-

rested, unless it be a public nuisance'; 10

Price, 350, 878; 18 Ves. 214; 2 Story, Eq. Jur.

§ 920. But if it obstruct navigation to such

a degree as to be a public nuisance, neither

the crown nor its grantee has authority to

erect or maintain it without the sanction of

an act of parliament ; 8 Ad. & E. 836 ; 5 M.
& W, 327; Phear, Rights of Water 54. It

is not every wharf erected in navigable wa-
ter which is a nuisance, for It may be a bene-

fit rather than an injury to the navigation

;

and it is for the jury to determine, in each,

particular case, whether such a wharf is a
nuisance or not; 1 C. & M. 496; 4 Ad. & E.

384 ; 15 Q. B. 276.

In this country, the several states, being

the owners of the soil of the tide waters
within their respective territories, may by
law authorize and regulate the erection of

wharves thereon, at least until the general

government shall have legislated upon the

subject ; Savannah v. State, 4 Ga. 26 ; Com.
V. Alger, 7 Cush. (Mass.) 53 ; Wilson's Lessee

V. Inloes, 11 Gill & J. (Md.) 351; and may
grant to a municipal corporation the exclu-

sive light to make and control wharves on
the banks of a navigable river; Keokuk N. L.

P. Co. V. Keokuk, 95 V. S. 80, 24 L. Ed. 377.

The riparian proprietor is entitled to make
a landing, wharf, or pier for his own use or

for the use of the public, subject to such
general rules and regulations as the legis-

lature may prescribe ; Illinois C. R. Co. v.

Illinois, 146 U. S. 445, 13 Sup. Ct 110, 86 L.

Ed. 1018 ; Yates v. Milwaukee, 10 Wall. (U.

S.) 504, 19 L. Ed. 984. In Massachusetts and
Maine, by a colonial ordinance, the provi-

sions of which are still recognized as the law
of those states, the property of the shores

and flats between high and low water mark,
for one hundred rods, subject to the rights

of the public, was transferred to the owners
of the upland, who may, therefore, build

wharfs out to that distance, if by so doing

they do not unreasonably interrupt naviga-

tion ; Drake v. Curtis, 1 Cush. (Mass.) 395

;

Partridge v. Luce, 36 Me. 16. If without
legislative sanction they extend a wharf be-

yond that distance, such extension is prima
fade a nuisance, and will be abated as such,

unless It can be shown that It is no material



WHARF 3450 WHARF

detriment to navigation ; Gray v. Bartlett, 20
Pick. (Mass.) 186, 32 Am. Dec. 208; Thornton
V. Grant, 10 E. I. 477, 14 Am. Rep. 701. It

is said that a wharf may extend to the point

of navigability ; Clifford v. U. S., 34 Ct CI.

223. In Connecticut, and probably in other

states, by the law of the state founded upon
immemorial usage, the proprietor of the up-

land has the right to wharf out to the chan-

nel,—subject to the rights of the public

;

Chapman v. Kimball, 9 Conn. 38, 21 Am. Dec.

707 ; Martin v. Waddell, 16 Pet. (U. S.) 369,

10 L. Ed. 997 ; State v. Jersey City, 1 N. J.

L. 525 ; Rippe v. R. Co., 23 Minn. 18 ; Paine
L. Co. V. U. S., 55 Fed. 854. In Pennsylvania,

the riparian proprietor is held to be the own-
er of . the soil between high and low water
mark, and to be entitled to erect wharves
thereon; Hart v. Hill, 1 Whart. (Pa.) 131;
biit not without express authority from the

state; Tinicum F. Co. v. Carter, 61 Pa. 21,

100 Am. Dee. 597. In the same state it has
been held that wharves are not the private

property of hini who erects them, and per-

sons who go upon and fasten vessels to them
are not trespassers; Degan v. Dunlap, 15

PhUa. (Pa.) 69.

Riparian owners have the right, among
others, to build private wharves out so as to

reach the navigable waters of the stream

;

Weems Steamboat Co. v. Steamboat Co., 214
U. S. 345, 29 Sup. Ct. 661, 53 L. Ed. 1024, 16
Ann. Cas. 1222.

The owner of a wharf is liable for damages
caused to a vessel by concealed obstructions

which he might have ascertained by reason-

able diligence; Manhattan Transp. Co. v.

New York, 37 Fed. 160. A railroad company
which maintained a wharf was held bound
to know whether obstructions existed thereat

which would endanger a vessel assigned by it

to berth at such wharf ; Verdon v. R. Co., 157

Fed. 481. A wharfinger is bound to exercise

reasonable diligence in ascertaining the conr

dition of the berths at his wharf and remove
dangerous obstructions thereat, or to give

notice thereof to vessels about to dock; and
the master is bound to use ordinary care;

Smith V. Burnett, 173 U. 8. 430, 19 Sup. Ct.

442, 43 L.. Ed. 756; [1891] App. Cas. 11;

Carletpn v. Steel Co., 99 Mass. 216. The mas-
ter is not bound to take soundings before go-

ing into the berth; and in an action for In-

juries sustained in grounding on a rock in

the bottom of the dock, it is sufficient to

show that the owner of the dock could have
discovered the rock by reasonable diligence;

Garfield & Proctor Coal Co. v. Lime Co., 184

Mass. 60, 67 N. E. 863, 61 L. R. A. 946, 100

Am. St. Rep. 543.

•Such claims are within the jurisdiction of

admiralty ; and a libel in personam will lie

;

Ball V. Trenholm, 45 Fed. 588. The wharf-

inger was also held liable for damages to

vessels caused by the insufficiency of the

wharf; The Francisco R. v. The Waterloo,

79 Fed. 113.

Owners of land abutting on a lake, the

title to which is in the state, have the right

to build wharves in aid of navigation, but
not obstructing it, far enough to reach water
navigable for such boats as are in use ; Mad-
ison V. Mayers, 97 Wis. 399, 73 N. W. ^3, 65

Am. St. Rep. 127, 40 L. R. A. 635, with an ex-

tended note on the right of the riparian own-
er to erect wharves.

Where abutters on a navigable stream have
grants from the state conveying land under
water, conditioned upon their erecting docks
and promoting commerce, the public has the

incidental right to pass over the abutting

lines to reach the docks ; . Thousand Island

Steamboat Co. v. Vlsger, 179 N. X. 206, 71 N.

B. 764.

A wharf, built by a railroad company by
municipal authority on what might be the

extension of a street is not a public wharf;
Louisville & N. R. Co. v. Naval Stores Co.,

198 U. S. 483, 25 Sup. Ct. 745, 49 L. Ed. 1135

;

but one built on a navigable stream at the

terminus of public highways in the country,

which is the only means of reaching the

river and was built for that purpose, and is

being so used, is impressed with a public in-

terest; Weems Steamboat Co. v. Steamboat
Co., 214 U. S. 345, 29 Sup. Ct. 661, 53 L. Ed.

1024, 16 Ann. Cas. 1222.

Long continued use of a wharf by the pub-

lic at large, without objection on the part of

the town, will support a verdict finding it to

be a public landing place ; Ooolidge v. Learn-

ed, 8 Pick. (Mass.) 504. The title to a wharf
may be obtained by prescription as against

the commonwealth; Nichols v. Boston, 98

Mass. 39, 93 Am. Dec. 132.

See Riparian Pbopbietobs; Watee-Coubsb;
Rivers ; Waters; 40 L. R. A. 635; 16 L. R. A.

(N. S.) 506, for valuable notes.

WHARFAGE. The money paid for land-

ing goods upon, or loading them from, a
wharf. Dane, Abr. Index; Sacramento v.

The "New World," 4 Cal. 41. It may be on

an artificial or a natural landing; Sacramen-

to V. The "New World," 4 Cal. 41.

Wharfingers in London are not entitled to

wharfage for goods unloaded into lighters

out of barges fastened to their wharves; 3
Burr. 1409 ; 1 W. Bla. 243. And see Camden
& A. R. Co. V. Finch, 5 Sandf. (N. Y.) 48.

It has been held that, owing to the interest

which the public have in tfie matter, rates

of wharfage may be regulated by statute;

Murphy v. Montgomery, 11 Ala. 586. And
see Albany v. Trowbridge, 5 Hill (N. Y.) 71;

Fitzsimons v. Milner, 2 Rich. (S. C.) 370;

8 B. & C. 42.

Claims for wharfage are cognizable in ad-

miralty, and, if the vessel is a foreign one

or from another state, the claim of the

wharfinger is a maritime lien against the

vessel, which may be enforced by a proceed-

ing in rem, or by a libel in personam against

the owner of such vessel; Ex parte Easton,
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95 U. S. 68, 24 L. Ed. 373; The Alli^nca, 56
Fed. 609. A state statute conferring a reme-
dy for such claims by proceedings in rem is

void; Brooliman v. Hamill, 43 N. T. 554, 3
Am. Rep. 731. But as to domestic vessels,
the lien of the wharfinger Is only enforce-
able as a common-law lien; Russel v. The
Asa E. Swift, 1 Newb. 553, Fed. Cas. No.
12,144; Delaware R. S. Co. v. The Thomas,
» Phila. 364, Fed. Cas. No. 3,769. See The
Advance, 60 Fed. 766. In the absence of any
agreement between the parties, reasonable
wharfage will be allowed; Ex parte Easton,
95 U. S. 68, 24 L. Ed. 373. A lease giving
the lessee "the sole and exclusive right to

use the public wharf for his ferry boat," does
not authorize the collection of toll for wharf-
age; Russel V. The Empire State, 1 Newb.
541, Fed. Cas. No. 12,145. A municipal cor-

poration cannot exact a charge upon vessels

for entering or leaving a port or remaining
therein and Hsing the wharves or landings,

for the general revenue of such corporation;
Cannon v. New Orleans, 20 Wall. (U. S.)

577, 22 L. Ed. 417; Keokuk N. L. P. Co. v.

Keokuk, 95 U. S. 80, 24 L. Ed. 377; but it

may collect from parties using its wharves,
such reasonable fee as will fairly remunerate
it for the use of its property; Northwestern
U. P. Co. V. St. Louis, 100 U. S. 428, 25 L.

Ed. 688; De Bary Baya M. L. y. R. Co., 40

Fed. 392. That such fees are regulated by
the tonnage of the vessel will not constitute

them a tonnage tax under the constitution,

art. 1, paragraph 3, § 10; Johnson v. Drum-
mond, 20 Gratt. (Va.) 419. See Leathers v.

Aiken, 9 Fed. 679. A ship compelled by
stress of weather to moor to a wharf for

safety, Is not liable to a charge for wharfagtj,

where the wharf is a private one, and no
fixed rate of charge is in use; Heron v. The
Marchioness, 42 Fed. 173. Vessels which

have made use of a wharf, whether under

express or implied contract, cannot refuse

payment of wharfage on the ground that

the wharfinger is not the legal owner of the

property; The Idlewild, 59 Fed. 628.

See full note on the right to wharfage in

70 I(. R. A. 193 ; and on lien for wharfage in

iL 353.

WHARFINGER. One who owns or keeps

a wharf for the purpose of receiving and
shipping merchandise to or from it for hire.

A wharfinger stands in the position of an

ordinary bailee for hire, and therefore, like

a warehouseman, he Is responsible for ordi-

nary neglect, and is required to take ordinary

care of the goods Intrusted to him as such

;

Foote y. Storrs, 2 Barb. (N. Y.) 328; Blin v.

Mayo, 10 Vt. 56, 33 Am. Dec. 175; 4 Term
581. He is not an Insurer of the safety of

his dock, but he must use reasonable care to

keep it in safe condition, for vessels which

he invites to enter it; Nickerson v. Tirrell,

127 Mass. 236 ; Sawyer v. Oakman, 7 Blatchf.

290, Fed. Cas. No. 12,402; . New Orleans, M.

& O. R. R. Co. V. Hanning, 15 Wall. (U. S.)

649, 21 L. Ed. 220 ; Poll. Torts 483 ; [1891] A.

C. 11.

While he does not guarantee the safety of

vessels coming to his wharf, he is bound
to exercise reasonable diligence in ascertain-

ing the condition of berths thereat; and a
master of a ship is bound to use ordinary

care; Smith v. Burnett, 173 U. S. 430, 19 Sup.

Ct 442, 43 L. Ed. 756.

He is not, like an innkeeper or carrier, to

be considered an insurer unless he superadd
the character of carrier to that of whar-
finger; 5 Burr. 2825; Piatt v. Hibbard &
Webb, 7 Cow. (N. Y.) 497 ; Ducker v. Barnett,

5 Mo. 97. The responsibility of a wharfinger
begins when he acquires and ends when he
ceases to have the custody of the goods In

that capacity.

As to when he begins and ceases to have
such custody depends, generally, upon the
usages of trade and of the business. When
goods are delivered at a wharf, and the

wharfinger has agreed, expressly or by im-

plication, to take the custody of them, his

responsibility commences; but a mere deliv-

ery at the wharf, without such assent, does
not make him liable; 3 Camp. 414; Blin v.

Mayo, 10 Vt. 56, 33 Am. Dec. 175; 14 M. &
W. 28. When goods are in the wharfinger's

possession to be sent on board of a vessel for

a voyage, as soon as he delivers the posses-

sion and the care of them to the proper offi-

cers of the vessel, although they are not ac-

tually removed, he is, by the usages of trade,

deemed exonerated from any further respon-

sibility; 1 M. & W. 174; Gass v. R. Co., 99
Mass. 220, 96 Am. Dec. 742. The wharfinger
does not, however, discharge his duty by
delivering them to one of the crew, but
should deliver them to the captain of the

vessel, or some other person in authority on
board of it; 1 C. & P. 638.

A wharfinger has a general lien upon all

goods in his possession for the balance of

his account ; 4 B. & Aid. 50 ; Ex parte Easton,

95 U. S. 68, 24 L. Ed. 373; and in respect to

the right of lien there is no distinction be-

tween the wharfinger and the warehouse-
man; 23 Am. L. B. Eq. 465, 468. A whar-
finger has equally a lien on a vessel for

wharfage ; The Phebe, 1 Ware 354, Fed. Cas.
No. 11,065 ; Johnson v. McDonough, GUp. 101,

Fed. Cas. No. 7,395.

See Whaepage.

WHEEL. The punishment of the wheel
was formerly to put a criminal on a wheel,
and then to break his bones until he expired.
This punishment was never used in the Unit-
ed States; and it has been abolished in every
civilized country.

WHELPS. The young of certain animals
of a base nature or /eras naturw.

It is a rule that when no larceny can be
committed of any creatures of a base nature
which are /eres naturw, though tame and re-
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Claimed, It cannot be committed of the young
of such creatures in the nest, kennel, or den

;

Co. 3d Inst. 109 ; 1 Russ. Cr. 153. ,

The owner of the land is, however, consid-

ered to have a quaiifled property in such ani-

mals, ratione impotentiw; 2 Bla. Com. 394.

WHEN. At which time. At that time.

St. Louis V. Wlthaus, 90 Mo. 646, 3 S. W. 395.

In wills, standing by itself unqualified and
unexplained, this is a word of condition de-

noting the time at which the gift is to com-

mence; 6 Ves. Jr. 243; 10 Co. 50; 16 O. B.

59. The context of a will may show that the

word is to be applied to the possession only,

not to the vesting of a legacy ; 7 Ves. 422

;

3 Bro. O. 0. 471. See 2 Jar. Wills 417. See

Devisk; Time.

WHEN AND WHERE. Technical words
in pleading, formerly necessary in making
full defence to certain, actions. See 1 Chit.

PI. *445; Defence.

WHENEVER. Though often used as

equivalent to "as soon as," it is also often

used where the time intended by it is, and
will be, until its arrival, or for some uncer-

tain period at least, indeterminate. Robin-

son V. Greene, 14 R. I. 188.

WHEREAS. This word implies a recital,

and, in general, cannot be used in the direct

and positive averment of a fact in a decla-

ration or plea. Those facts which are di-

rectly denied by the terms of the general

issue, or which may, by the established usage
of pleading, be specially traversed, must be

averred in positive and direct terms; but
facts, however material, which are not di-

rectly denied by the terms of the general is-

sue, though liable to be contested under it,

and which, according to the usage of plead-

ing, cannot be specially traversed, may be

alleged in the declaration by way of recital,

under a whereas ; 2 Ohitty, PI. 151, 178, 191.

WHEREUPON. Sequence ; succession ; or-

der of action ; relation. A thing done vrtth

reference to something previously done. It

is interchangeable with the words upon
which, and after which. lee v. Cook, 1 Wiyo.

419.

WHIPPING. The infliction of stripes.

This mode of punishment, which is still

practised in several states, has yielded in

most of the states to the penitentiary sys-

tem. It is still used in Maryland for wife-

beating, and in Delaware for all felonies (but

not for women).
Whipping has been held to be punishment

worse than death; Herber v. State, 7 Tex.

69 ; but see State v. Williams, 2 Rich. (S. C.)

418, 45 Am. Dec. 741. It is not a "cruel or

unusual punishment" ; Foote v. State, 59 Md.
264.

The punishment of whipping, so far as the

same was provided by the laws of the Unit-

ed States, was abolished by the act of con-

gress of February 28, 1839, s. 5. See Cob-
BECTioii ; Seamen.
At common law whipping was Inflicted on

inferior persons for petty larceny, etc. ; but
by the usage of the star chamber, never on
a gentleman. 4 Steph. Com. 379, By 1 Geo.

IV. c. 57, it was abolished as to women. By
5 & 6 Vict, striking or firing at the queen is

punishable with whipping thrice or fewer
times. The Criminal Law Consolidation Acts
of 1861, authorize the whipping of males be-

low 16 who have been convicted of sending
letters threatening to kill

;
placing explo-

sives near a house, ship, etc. ; defiltag a girl

under 13 years of age ; robbing with vio-

lence (not over twenty-five stripes) ; but it

must be done in private and only once, and
the court must specify the number of strokes

and the instrument By 25 Vict. c. 18, for

boys under 14, the number of stripes shall

not exceed twelve with a birch rod. For the

ofCences of robbery accompanied with person-

al violence, and of attempting by any means
to strangle or to render insensible any one

with intent to enable himself or others to

commit an indictable ofCence, in addition to

imprisonment, the 24 & 25 Vict. c. 100, and
26 & 27 Vict. c. 96, direct that the offender,

if a man, be once, twice, or thrice privately

whipped. See Whart. Lex.

Juvenile offenders may in some cases ,be

sentenced to receive 12 strokes with a birch

rod. By act of 1912, whipping shall be pri-

vately done and the sentence shall specify

the number of strokes and the imstrument

It is forbidden by the constitution of South

Carolina and Georgia, except that in Georgia

convicts can be so punished. So in North

Carolina; see State v. Morris (N. 0.) 81 S.

E. 462. Whippings (but not of females) is a

method of punishment in Canada under the

Code for an assault on the king, burglary

when armed, choking or administering a nar-

cotic when committing an indictable offence,

and for carnal knowledge of a girl under 14,

or an attempt thereto. It is in most cases to

be administered one, two or three times, the

number of times and of strokes, and the

whip, to be fixed in the sentence; otherwise

to be the cat-o'-nine-tails.

It is generally understood that corporal

punishment is still in use in the English pub-

lic schools, although rarely administered;

the cane has been substituted for the birch.

The same substitution was made in 1910 at

Eton for the upper form boys, but^he former

practice stUl obtains there for the younger

boys.

It is in use in some penal institutions as a

means of discipline. See Assault.

WHISKY. WSthin the pure food act of

1906, it is the product of sound grain distill-

ed at a low temperature so as to retain in

the distillate the congeneric properties of the

grain which gives to the liquor when matur-

ed by aging in charred casks its desirable
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potable character. Neutral spirits which are

distilled at a high temperature may be made
from different materials and do not contain

such properties, and which are not rendered

potable by aging although reduced by water
to potable strength, and from which most of

the fusel oil has been removed, are not whis-

ky, nor a like substance with whisky ; Wool-
ner & Co. v. Rennick, 170 Fed. 662. See

Food and Detjo Acts; Liquoe Laws.

WHITE ACRE. See Black Acke.

W H ITE-CAPS. A state statute disqualify-

ing for jury service all persons shown to be

engaged in a general conspiracy against law

and order is not unconstitutional ; Jenkins

V. State, 99 Tenn. 569, 42 S. W. 263.

WHITE PERSON. As used in the natural-

ization laws, a person of the Caucasian race.

In re Ah Yup, 5 Sawy. 155, Fed. Cas. No.

104. It does not include a Mongolian; id.;

it includes a person nearer white than black

or red ; Jeffries v. Ankeny, 11 Ohio 375; a
Mexican, In re Rodriguez, 81 Fed. 337; an
Armenian; In re Halladjian, 174 Fed. 834;

a Maronite; In re Ellis, 179 Fed. 1002; a

Parsee; U. S. v. Balsara, 180 Fed. 694, 103

C. C. A. 660 ; but not a half-breed Mongolian

and white; In re Knight, 171 Fed. 299; or

a half-breed Indian and white; In re Ca-

mille, 6 Fed. 256. Whether one is a "free

white person" cannot be determined on any
ground of complexion or race, but, in view of

the conditions existing in 1790, when they

were first used in the naturalization statute,

must be limited to persons of European na-

tivity or descent. As so construed a Syrian

is not entitled to naturalization ; In re Dow,
213 Fed. 355.

This case contains an elaborate ethnologi-

cal discussion by Smith, D. J. (district of

South Carolina), as do also his opinions in

Ex parte Dow, 211 Fed. 486, and Ex parte

Shahid, 205 Fed. 812. A Syrian was held

entitled to naturalization in Re Ellis, 179

Fed. 1002, and Bessho v. U. S., 178 Fed. 245,

101 C. C. A. 605.

In South Africa it means a person, of Eu-
ropean descent ; [1905] T. S. 621.

See Negko.
In the legislation of the slave period it re-

ferred to a person without admixture of col-

ored blood, whatever the actual complexion
might be; Du Val v. Johnson, 39 Ark. 192.

The words white and colored as used in the

statutes providing for^ the maintenance of

schools are held to be used in the ordinary

acceptation; Van Camp v. Board of Educa-
tion of Logan, 9 Ohio St. 407.

WHITE RENTS. In English Law. Rents
paid in silver, and called white rents, or red-

ditus alhi, to distinguish them from other

rents which were not paid in money. Co. 2d
Inst. 19. See Alba Firma.

W H ITE SLAVE. A term used in the Unit-

ed States Compiled Statutes and in common

talk (though not very appropriately) to Indi-

cate offences under the federal act of June
25, 1910, prohibiting the "transportation In
interstate and foreign commerce for immoral
purposes of women and girls." It makes it

a criminal offence if any person shall know-
ingly transport or cause to be transported, or
assist in obtaining transportation for, or
shall transport In interstate or foreign com-
merce, "any woman or girl for the purpose
of prostitution or debauchery, or for any oth-

er immoral purpose," or with the intent and
purpose to induce, entice or compel such wo-
man or girl to become a prostitute or engage
in any other immoral practice, or in going to

any place for the purpose of prostitution or
debauchery, etc., or with the intent or pur-

pose to induce, entice or compel her to give
herself up to prostitution, etc. The penalty
Is a fine not exceeding $5,000, or imprison-

ment for not more than five years, or both
in the discretion of the court.

It is made a criminal offence if any per-

son shall knowingly persuade, induce, entice

or coerce, etc., or aid or assist in persuading,

etc., any woman or girl to go to any place in

interstate or foreign commerce for prostitu-

tion of debauchery, or any other immoral
purpose, or vrith intent and purpose on the

part of the person that such woman or girl

shall engage in the practice of prostitution

and debauchery, and a like penalty is pro-

vided.

A special section relates to a like offence

in relation to a woman or girl under 18
years of age. This offence is made a felony

and is punishable by a fine not exceeding

$10,000, or imprisonment for not more than
ten years, or both, in the discretion of the
court.

The offence is to be tried in any court hav-

ing jurisdiction of crimes in the district in

which It occurred, or from, through or into

which any woman or girl has been carried

or transported as a passenger in interstate

commerce.
A section provides that for the regulation

and prevention of like transportation in for-

eign commerce of alien women and girls un-
der the international agreement for the
suppression of the white slave traffic (as ad-
hered to by the United States June 6, 1908),

every person keeping In a house of prostitu-

tion any alien woman or girl within three
years after entering the United States from
any country which is a party to the agree-
ment, is required under a penalty to file with
the commissioner general of immigration a
statement in writing -setting forth the name
of such woman or girl, etc.

The act Is a legal exercise of the power
of congress under the commerce clause, and
does not abridge the privileges or immunities
of the citizens of the states, or interfere with
the reserved powers of the states; Hoke v.

U. S., 227 U. S. 308, 33 Sup. Ct. 281, 57 L.
Ed. 523, 43 L. K. A. (N. S.) 906, Ann. Cas.
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1913B, 905; Wilson v. U. S., 232 V. S. 563,
34 Sup. Ot. 347, 58 L. Ed. ; Kalen v. D.
S., 196 Fed. 888, 116 0. C. A. 450; Paulsen v.

U. S., 199 Fed. 423, 118 C. C. A. 97, where
the evidence was held sufficient to sustain a
conviction; Bennett v. U. S., 194 Fed. 630,

114 C. O. A. 402 ; Harris v. U. S., 194 Fed.
G34, 114 C. C. A. 406, where the evidence was
held sufficient to sustain a conviction; U.
S. V. Warner, 188 Fed. 682, where Holt, J.,

in the southern district of New York, in an
earlier case, held the act constitutional.

The act has the quality of a police regu-
lation, though enacted in the exercise of the
right to regulate commerce. The transporta-
tion need not be by a common carrier. The
offence is complete when transportation has
been accomplished; there is no locus pwni-
tentice thereafter ; Wilson v. U. S., 232 U. S.

563, 34 Sup. Ct. 347, 58 L. Ed. .

The act includes importation for the pur-
pose of living with the person in concubi-

nage; U. S. V. Bitty, 208 U. S. 393, 28 Sup. Ct.

396, 52 L. Ed. 543 ; U. S. v. FlaspoUer, 205
Fed. 1006. The ofCence may be committed
where the woman transported is the wife of
the accused ; Cohen v. U. S., 214 Fed, 23.

There was no error in refusing to charge
that "debauchery," as used in the act, means
sexual intercourse, or that the act does not
extend to any vice or immorality other than
that applicable to sexual actions; Athana-
saw V. U. S., 227 U. S. 326, 33 Sup. Ct. 285,

57 L. Ed. 528, Ann. Cas. 1913E, 911.

See Harris v. U. S., 227 U. S. 340, 33 Sup.
Ot. 289, 57 L. Ed. 534.

The opinion in U. S. v. Hoke, 187 Fed.

992, is fully considered and quotes many
acts of congress in recent years having the

same general purpose as the act in question.

Transporting (interstate) a woman for the

purpose of sexual immorality is vpithin the

act without regard to her previous character

;

Suslak V. U. S., 213 Fed. 913.

Pollock, D. J. (district court, Kansas), in a

recent case is said to have suggested to the

accused to change his plea from guilty to not

guilty, intimating that he would direct the

jury to acquit, if it did not appear that the
girl was taken to another state for the pur-

pose of commercializing her immorality.

WHOLE BLOOD. Being related by both
the father and mother's side; this phrase is

used in contradistinction to half Hood,
which is relation only on one side. See
Blood.

WHOLESALE. To gell by wholesale is to

sell by large parcels, generally in original

packages, and net by retail.

WHOLESALE PRICE. The price fixed on
merchandise by one who' buys in large quan-

tities of the producer or manufacturer, and
who sells the same to jobbers or to retail

dealers therein. Pawkner v. Paper Co., 88

la. 169, 55 N. W. 200, 45 Am. St. Rep. 230.

WIDOW. An munarried woman whose
husband is dead.
In legal writings, vridow is an addition

given to a woman who is unmarried and
whose husband is dead. A widow who has
married again cannot be a widow; 20 Q. B.
D. 103. A woman surviving a man to whom
she has been married, but with regard to

whom she had obtained a declaration of nul-

lity of marriage, is not a widow; 52 L. J.

Ch. 239. The addition of spinster is given
to a woman who never was married. Love-
lace, Wills 269. See Addition.

See Doweb; Quaeantine.

WIDOW'S BENCH. The share of her hus-
band's estate which a widow is allowed be-

sides her jointure. Whart Lex.

WIDOW'S CHAMBER. In London the ap-
parel of a widow and the furniture of her
chamber, left by her deceased husband, is so
called, and the widow is entitled to it. 2

Bla. Com. 518.

WIDOWER. A man whose wife is dead.

A widower has a right to administer to his

wife's separate estate, and, as her adminis-
trator, to collect debts due to her, generally,

at common law, for his own use. The mod-
ern married women's acts have practically

abrogated this rule. See Husband and Wife.

WIDOWHOOD. The state of a man whose
wife is dead, or of a woman whose husband
is dead. In general, there is no law to reg-

ulate the time during which a man must re-

main a widower, or a woman a widow, be-

fore they marry a second time. The term
widowhood is mostly applied to the state

or condition of a widow.

WIFE. A woman united to a man by mar-
riage. See Maebied Woman ; Husband and
Wife.

WIFE'S EQUITY. See Husband and
Wife.

WIFE'S PART. See Legitime.

WILD ANIMALS. Animals in a state of

nature; animals ferw naturm. See Wheu;
Animaxs; Feb^ Natuilje.

WILFULLY. Intentionally.

In charging certain offences, it Is required

that they should be stated to be wilfully

done. Archb. Cr. PI. 51, 58. In an indict-

ment charging a wilful killing, it means in-

tentionally and not by accident; State v.

Schaefer, 116 Mo. 96, 22 S. W. 447. It is

distinguished from maliciously in not imply-

ing an evil mind ; L. R. 2 Cr. Cas. Res. 161.

It is synonymous vpith intentionally, design-

edly, without lawful excuse, and, therefore,

not accidentally. MUler v. State (Okl.) 130

Pac. 813.

It implies that the act is done knowingly

and of stubborn purpose, but not vrtth mal-

ice; State V. Swaim, 97 N. C. 465, 2 S. B. 68;

and in penal statutes, it means with evil in-

tent, or with legal malice ; Galvin v. Mill Co.,
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98 Cal. 268, 33 Pac. 93 ; or with a bad pur-
pose; Com. V. Kneeland, 20 Pick. (Mass.) 220,

quoted in Potter v. U. S., 155 U. S. 446, 15
Sup. Ct. 144, 39 L. Ed. 214. It is frequently
understood as signifying an evil intent with-
out justifiable excuse; 1 Bish. Or. Law 428.

A wilful act is one that Is done knowingly
and purposely, with the direct object in view
of injuring another; Hazle v. So. Pac. Co.,

173 Fed./ 431.

A "wilful" violation of a factory act Is es-

tablished by proof of any conscious knowing
or intentional failure to comply therewith,

though there be no wrongful intent; Roberts,

J. & R. S. Co. V. Dower, 208 Fed. 270, 125

C. O. A.. 470.

In Pennsylvania it has been decided that
the word maltciously was an equivalent for
the word wilfully, In an Indictment for arson;

Chapman v. Com., 5 Whart. (Pa.) 427, 34 Am.
Dec. 565. See Mens Rba.

WILL. The disposition of one's property,

to take effect after death. Swinb. Wills pt 1,

§ 2; Godolphin pt. 1, c. 1, s. 2.

The term will, as an expression of tlie final dispo-
sition of one's property, is confined to tlie English
laws and those countries which derive their juris-
prudence from that source. The term testamentUTn^
or testament^ is exclusively used in the Roman civil

law and by the continental writers upon that sub-
ject. Some controversy seems to exist whether the
word testamentum is strictly derived from testatUTn
or from that in combination w'ith mentis. There
does not seem to be much point in this controversy,
for in either view the result is the same. It is the
final declaration of the person in regard to the dis-

position of his property. It is his testimony upon
that subject, and that is the expression of his mind
and will in relation to it.

The practice of allowing the owner of property
to direct its destination after his death Is of very
ancient date. Genesis, xlviii. 22 ; Gal. iii. IS ; Plu-
tarch's Life of Solon ; Roman Laws of the Twelve
Tables. But wills are not like succession, a law of
nature. A stage where they are not recognized al-

way-s, in every society, precedes the time when they
are allowed. In their early growth they were not
regarded as a method ol distributing a dead man's
goods, but as a means of transferring the power
and authority of a family to a new chief. It is not
until the latter portion of the middle ages that they
become a mode of diverting property from the fami-
ly or of distributing it according to the fancy of the'

owner. Maine, Anc. Law 171-217. Nor is the power
to dispose of property by will a constitutional right.

It depends almost wholly upon statute ; Brettun v.

Fox, 100 Mass. 234. See Tax.
"The right to take property by devise or descent

is the creature of the law and not a natural right;"
Magoun V. Bank, 170 U. S. 283, 18 Sup. Ct. 594, 42 L.

Bd. 1037 ; V. S. V. Perkins, 163 U. S. 625, 16 Sup. Ct.

1073, 41 L. Ed. 287; Byre v. Jacob, 14 Gratt. (Va.)

423, 73 Am. Deo. 367 ; PuUen v. Wake County Com'rs,

66 N. C. 361; this statement is combated vigorously

and the position maintained that it is a natural
right in Nunnemaoher v. State, 129 Wis. 190, 108

N. W. 627, 9 L. R. A. (N. S.) 121, 9 Ann. Cas. 711,

where a note collects the cases, finding no case
' agreeing with the one annotated.

The right of disposing of property by will did not

exist in early times among the ancient Germans, or

with the Spartans under the laws of Lycurgus, or

the Athenians before the time of Solon. 4 Kent
502, and note. And in England, until comparatively a
recent period, this right was to be exercised under
considerable restrictions, even as to personal estate.

2 Bla. Com. 492.

"The will or testament of modern law, with its

specific characters ol being secret, revocable and

posthumous In operation, is unknown to archaic

law, and Is of comparatively recent Introduction

wherever we find It." Pollock's Notes on Maine's
Ancient Law. The power to devise land did not

exist at common law but is governed by statute

;

Gibson v. Van Syckle, 47 Mich. 439, 11 N. W. 261.

Until the statute of 32 & 34 Henry VIII., called

the statute of wills, the wife and children were each
entitled to claim of the executor their reasonable
portion of the testator's goods, i. e. each one-third

part. So that if one had both a wife and children,

he could only dispose of one-third of his personal

estate, and if he had either a wife or child, but not
both, he could dispose of one-half ; Pitzh. N. B. 122

H (b), 9th ed. ; 2 Saund. 66, n. (9) ; 2 Bla. Com. 492.

All restrictions are now removed from the disposi-

tion of property by will, in England, whether real

or personal, by the statute of 1 Vict. c. 26 ; 3 Jarm.
Wills (Randolph & Talcott's ed.) 731. As to the his-

tory of wills in England, see Bigelow, 3 Sel. Essays,

Anglo-Amer. L. H. 770 (U Harv. L. Rev. 69). And
in the Roman civil law the children were always
entitled to their share, or legitime, being •one-fourth

part of the estate, of which they could not be de-

prived by the will of their father. The legitime

was by the emperor Justinian increased to one-third
part of the estate where there were four or a less

number of children, and if more than four then they

might claim one-half the estate, notwithstanding
the will. Novell. 18, c. 1; 2 Domat, Civil Law 15.

See Legitime.
According to the civil law the naming of an ex-

ecutor was of the essence of a will ; and that con-
stituted the essential difference between a will and
a codicil ; the latter, not making any such appoint-
ment {absque executoris constitutione), was, on that
account, called an unsolemn last will. Swinb. Wills
29. The executor under a Roman will succeeded to
the entire legal position of the deceased. He con-
tinued the legal personality of the testator, taking
all the property as his own, and becoming liable for
all the obligations. Maine, Anc. Law 126.

Validity. The homestead laws in some
states affect the validity of wills by making
void a husband's devise of homestead land;
3 Jarm. Wills (Rand. & Tal. ed.) 740. See
same citation for regulations in various
states as to devises to corporations, or for
charitable purposes.

A testator, by his vrill, may make any dis-

position of his property not inconsistent with
the laws or contrary to the policy of the
state; Weed v. Knorr, 77 Ga. 636, 1 S. E.

167 ; Russell v. Russell, 84 Ala. 48, 3 South.

900; In re BlsseU's.Will, 63 Neb. 588, 88 N.
W. 683. A provision for the purchase and,
erection of a monument on testator's grave Is

valid; Mcllvaln v. Hockaday, 36 Tex. Civ.

App. 1, 81 S. W. 54 ; In re Kopplkus Estate,

1 Cal. App. 84, 81 Pac. 732.

The right of a decedent to recover dam-
ages for his death, does not pass by will;

Sturges V. Sturges, 126 Ky. 80, 102 S. W.
884, 12 L. B. A. 1014; Caruthers v. Neal, 12
Ky. L. Rep. 567, 14 S. W. 599.

Provisions annexing to a legacy or devise
a condition that it should he forfeited In case
the beneficiary contested the wiU were re-

sorted to very early In England, and were up-
held by the courts. The rule established was
that where there was proiaMlis causa liti-

gandi, and no gift over of the legacy or de-

vise, an unsuccessful contest of the validity

of the wiU did not forfeit the legacy or de-

vise ; 2 Vern. 90 ; 3 P. Wms. 344 ; 2 Atk.'l48

;

but if there was a gift over, the breach of the
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condition would work a forfeiture; 1 Atk.

526. Later it was held that such conditions

vyere not contrary to the policy of the law;

15 M. & W. 727 ; and a similar decision was
rendered by the Privy Council on an appeal

from Quebec; L. R. 6 C. P. 1, where the

French and civil law Is discussed at large.

In this country, such conditions have been
sustained, though with some difference of

opinion as to wl^at constitutes a breach of

its condition and its effect. Their validity

has been upheld in several states ; Bradford
V. Bradford, 19 Ohio St. 546, 2 Am. Rep. 419

;

In re Friend's Estate, 209 Pa. 442, 58'Atl. 853,

68 L. R. A. 447 ; In re Barandon's Estate, 41

Misc. 380, 84 N. T. S: 937 ; Smithsonian In-

stitution V. Meech, 169 U. S. 398, 18 Sup. Ct.

396, 42 L. Ed. 793 ; Flfleld v. Van Wyck's Ex'r,

94 Va. 557, 27 S. E. 446, 64 Am. St. Rep. 745

;

Rouse V. Branch, 91 S. C. Ill, 74 S. B. 133,

39 L. R. A. (N. S.) 1160, Ann. Cas. 1913E,

1296; Kayhart v. Whitehead, 77 N. J. Eq. 12,

76 Atl. 241, 140 Am. St. Rep. 575 ; Moran v.

Moran, 144 la. 451, 123 N. W. 202, 30 L. R. A.

<N. S.) 898; In re Mlllcsr's Estate, 156 Oal.

119, 103 Pac. 842. 23 L. R. A. (N. S.) 868;

Massie v. Massie, 54 Tex. Oiv. App. 617, 118

S. W. 219.

In these cases generally there was no gift

over, and as to the conflict of decisions on

this subject, see 14 Y. L.. J. 58. The mere
filing of a caveat does not constitute a con-

test within such provision ; In re McOahan's
Estate, 221 Pa. 188, 70 Atl. 711. A provision

that if any devisee should attempt, or aid in

attempting, to prevent the proof of the will,

the expense of probating it should be taken

from their shares thereunder, is valid ; Kay-
hart V. Whitehead, 78 N. J. Eq. 580, 81 Atl.

- 1133. Where the net income of a trust fund

was given to testator's son for life, with re-

mainder over, a condition that the gift should

fail, if the son contested the will, was void

;

In re Wall, 76 Misc. 106, 136 N. Y. Supp. 452.

In some cases when the legatee had rea-

sonable cause to contest he was held not bar-

red by the provision as to forfeiture; In re

Friend's Estate, 209 Pa. 442, 58 Atl. 853, 68

L. R. A. 447; Jackson v. Westerfleld, 61 How.

Prac. (N. Y.) 399. If bequests are made upon

condition that the legatees acquiesce in the

provisions of the will, no legatee can, with-

out compliance with the condition, receive his

* bounty; Smithsonian Institution v. Meech,

169 U. S. 398, 18 Sup. Ct. 396, 42 L. Ed. 793.

A contract to give property to a person by

will is valid ; Howe v. Watson, 179 Mass. 30,

60 N. E. 415 ; Whiton v. Whiton, 179 111. 32,

53 N. E. 722 ; Stellmacher v. Bruder, 89 Minn.

507, 95 N. W. 324, 99 Am. St. Rep. 609; Spen-

cer V. Spencer, 25 R. I. 239, 55 Atl. 637 ; and

such agreement to dispose of property in a

particular way by will may be enforced in

equity after the decease of the person making

the promise against his heirs, devisees or

personal representatives; Austin v. Kuehn,

211 111. 113, 71 N. E. 841; Johnson v. Mc-

Cue, 34 Pa. 180; Anderson v. Eggers, 61 N.
J. Eq. 85, 47 Atl. 727. Such contracts have
been sustained, to execute a will containing a
legacy compensating the other for services

rendered; Banks v. Howard, 117 Ga. 94,- 43
S. E. 438 ; Jones v. Bean, 136 111. App. 545

;

to devise a homestead in consideration of
services to the testator and his wife ; Brandes
V. Brandes, 129 la. 351, 105 N. W. 499; to

vest the family homestead in the son, after

the death of his parents. In consideration of
their maintenance; Teske v. Dittberner, 65
Neb. 167, 91 N. W. 181, 101 Am. St Rep. 614;
to leave the property to an adopted son, in

consideration of the adoption; Heath v.

Heath, 18 Misc. 521, 42 N. Y. Supp. 1087;
to devise real estate in consideration of
board and attendance ; McAllister's Adm'r v.

Broilaugh (Ky.) 113 S. W. 821. Such con-

tracts must be based on suflBcient considera-

tion; Lewallen's Estate, 27 Pa. Super. Ot,

320.

An action for breach of contract to make
a will is not maintainable during the pro-

posed testator's life; Warden v. Hinds, 163

Fed. 201, 90 C. C. A. 449, 25 L. R. A. (N. S.)

529 ; and mutual wills between husband and
wife do not raise a contractual relation;

Mullen V. Johnson, 157 Ala. 262, 47 South.

584. A contract not to contest a will has

been upheld ; Grochowski v. Grochowski, 77

Neb. 506, 109 N. W. 742, 13 L. R. A. (N. S.)

484, and note,, 15 Ann. Cas. 300.

Specific performance may be enforced of

an agreement to give a legacy where the con-

sideration had been accepted ; Bush v. Whit-
aker, 45 Misc. 74, 91 N. Y. Supp. 616; or

where the subject matter was real estate;

Emery v. Darling, 50 Ohio St 160, 33 N. E.

715; or if it is both real and personal;

Schutt V. Society, 41 N. J. Eq. 115, 3 Atl. 398,

where equity assumed jurisdiction because

realty was involved and then settled the

whole case; but where personal property

alone was involved, and the defendant who
had furnished the decedent with maintenance

on condition that the property should go to

him (it being a sum of money), and he took

possession of it, thp administrator could not

recover ; Koslowski v. Newman, 74 Neb. 704,

105 N. W. 295, 3 L. R. A. (N. S.) 704. In

commenting on this case, it is suggested that

the doctrine that the defendant was the eq-

uitable owner with the right to specific per-

formance, is not sustained by authority, as

the citations are either dicta or cases involv-

ing both realty and personalty; but the

case may be supported- on the ground of

avoiding circuity of action ; 19 Harv. L. Rev.

473. Such a contract was not sustained in

Owens V. McNally, 113 Cal. 444, 45 Pac. 710,

33 L. R. A. 369, where the decision was put

upon the ground of hardship to the wife, who
had married after the contract was made
and in ignorance of it. There is an adequate

remedy at law on such a contract; Brady y.
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Smith, 8 Misc. 465, 28 N. Y. Supp. 776;
Rliodes V. Stone, 63 Hun 624, 17 N. Y. Supp.
561; contra, Sliakespeare v. Markham, 72 N.

Y. 400; the statute of limitations does not

begin to run until the death of the testator

;

Goodloe V. Goodloe, 116 Tenn. 252, 92 S. W.
767, 6 L. R. A. (N. S.) 703, and note, 8 Ann.
Cas. 112.

If a contract to dispose of property by
will' affects real estate, it must be in writing
under the statute of frauds ; Goodloe v.

Goodloe, 116 Tenn. 252, 92 S. W. 767, 6 L. R.
A. (N. S.) 703, 8 Ann. Cas. 112 ; Hale v. Hale,
90 Va. 728, 19 S. E. 739. A promise to, a tes-

tator in extremis by a residuary legatee to

pay -an intended legacy, is binding on him,
but whether it binds the others interested

was undecided; Yearance v. Powell, 55 N. J.

Eq. 577, 37 Atl. 735.

An agreement to defeat probate by com-
pensating the executor and trustee for what
he would have received, is contrary to public

policy and void; Cochran v Zachery, 137 la.

585, 115 N.; W. 486, 16 L. R. A. (N. S.) 235
and note, 126 Am. St. Rep. 307, 15 Ann. Cas.

297; and so is a contract by an attorney to

do it; id. But a contract between next of

kin of a decedent to divide the estate. is not

an agreement to defeat probate of will, and
the promise of one who intends in good faith

to contest not to do so is a good considera-

tion for a promise of k share in the estate;

Blount V. Wheeler, 199 Mass. 330, 85 N. E.

477, 17 L. R. A. (N. S.) 1036.

A joint will executed by two brothers rev-

ocable at the will of either is valid ; Hill v.

Harding, 92 Ky. 76, 17 S. W. 199, 437. The
joint will of two persons devising to a third

person land, parts of which belong to each,

may be proved as the separate will of one as

to his part, on his death while the other is

still living; In re Davis' Will, 120 N. C. 9,

26 S. E. 636, 38 L. R. A. 289. 58 Am. St. Rep.

771. It has been said that no such testa-

mentary paper is known to the common law

;

Walker v. Walker, 14 Ohio St. 157, 82 Am.
Bee. 474; but it is in fact the will of each

as to his property and revocable by either

partj without notice to the other, remaining

in such case as the will of the person who
does not revoke; 11 Harv. L. Rev. 67. See,

as to joint wills, 20 Harv. L. Rev. 315.

In order to make the will of a married wo-

man valid ^s a disposition of property which

she has no power to dispose of without her

husband's assent, it is not necessary that his

assent should be given during her life; it is

sufficient if given after her death; [1901] 1

Ch. Div. 424.

A testator cannot in his will reserve the

right to alter or complete it by a subsequent

unattested paper; Thayer v. Wellington, 9

Allen (Mass.) 283, 85 Am. Dec. 753 ; but he

may provide that the disposition of property

shall be altered by the occurrence of extrin-

sic events ; Robert v. Corning, 89 N. Y. 225

;

In- re Moore, 61 N. J. Eq. 616, 47 Atl. 73i

;
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and such event may be in control of the tes-

tator ; 3 Myl. & Cr. 507.

As in England and this country the pri-

mary purpose of a will is the transmission

of property after death, it is sometimes said

in a general way that an instrument testa-

mentary in form, which contains no disposi-

tion of property, is not a will, and should not

be admitted to probate ; so a letter to an
undertaker authorizing the cremation of the

writer's body, and saying, "My brother will

be sole administrator and take charge of the

estate," was held not to appoint an executor,

or make a devise, or. to be entitled to pro-

bate; In re Meade's Estate, 118 Cal. 428, 50

Pac. 541, 62 Am. St. Rep. 244. But where a
writing merely made a declaration of the le-

gitimacy of two children and revoked all

testamentary dispositions, it was held that

the paper should be admitted to probate ; In
re Williamson's Will, 6 Ohio N. P. 79. The
court said that the paper was drafted in

Paris by a French lawyer, educated in the
civil law, under which the primary object of

a will is the appointment oif a hceres, and
not the devolution of property, which follows

the appointment as of course, with universal
succession. The court further cited Colton v.

Colton, 127 U. S. 300, 309, 8 Sup. Ct. 1164, 32
L. Ed. 138, where the court adopted Black-
stone's definition (2 Com. 499) declaring a
will to "be a legal declaration of a man's in-

tention, which he wills to be performed after
his death," without any actual mention of

devolution of property. In another case, the
death of the sole devisee, legatee, and execu-
trix named therein, was held no ground for
defeating probate of a will ; In re Davis'
Will, 182 N. Y. 468, 75 N. E. 530.

Wills are unwritten or nuncupative, and
written. See Nuncupative Will.
A will may be written in pencil. But it

is a strong indication that the will so writ-
ten was not a final act, but merely a delibera-

tive one. This indication may, however, be
overcome by proof ; Myers v. Vanderbelt, 84
Pa. 510, 24 Am. Rep. 227 ; 1 Hagg. 219 ; 3
Moo. P. C. 223; 23 Beav. 195; and it has
been held that the use of a pencil in writing
a will, otherwise duly executed, or in making
alterations in such will, raises no presump-
tion of want of deliberation and finality, and
that its use may be as conclusive as to the
intent of the testator as any other ; La Rue
V. Lee, 63 W. Va. 388, 60 S. E. 388, 14 L. R.
A. (N. S.) 968, 129 Am. St. Rep. 978.

A letter in lead pencil, addressed to nobody
by name, but clearly intended for those who
should have control of the writer's property
after her death, and requesting that certain
things be given to persons named is a will;
its precatory form is immaterial. It is not
essential that the full name should be signed
(here it was "Harriet") ; Knox's Estate, 131
Pa. 220, 18 Atl. 1021, 6 L. R. A. 353, 17 Am.
St. Rep. 798.

It was held in Pennsylvania that writing
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on a slate is insufficient ; Reed v. Woodward,
11' Phila. (Pa.) 541 ; but in a note to the cita-

tion of this case a quwre is suggested wheth-
er a slate and pencil might not be used in

an extreme case ; Schoul. Wills § 258, note.

There is no set form of a will. A paper
in the form of a deed, if testamentary, may
be proved as a will; Lincoln v. Felt, 132
Mich. 49, 92 N. W. 780 ; but it is not a will

merely because ineftectual to operate as a
deed ; Estate of Skerrett, 67 Cal. 585, 8 Pac.

181. In case of ambiguity, parol evidence

has been permitted to prove which it is

;

Robertson v. Dunn, 6 N. C. 133, 5 Am. Dec.

525; L. R. 15 P. D. 156; in other cases it

was excluded ; Clay v. I-ayton, 134 Mich. 317,

96 N. W. 458; Noble v. Fickes, 230 111. 594, 82
N. E. 950, 13 L. R. A. (N. S.) 1203, 12 Ann.
Cas. 282. A letter may serve as a will ; Mil-

am V. Stanley, 111 S. W. 296, 33 Ky. L. Rep.

783, 17 L. R. A. (N. S.) 1126; In re Billis'

Will, 122 La. 539, 47 South. 884, 129 Am. St.

Rep. 355 ; but an instrument in the form of

a statutory deed Is not testamentary simply
because It Is not to take effect before the
grantor's death; Garrison v. McLain (Tex.)

112 S. W. 773 ; where a will referred to cer-

tain articles in an uncontested memorandum
it was held that probate could not be refused

on the ground that it was not the entire will

of the testator; In re Reins' Estate, 59 Misc.

126, 112 N. Y. Supp. 203 ; marginal interlinea-

tions in a will will not invalidate it unless
they are below the signature ; In re Gibson's

Will, 128 App. DIv. 769, 113 N. T. Supp. 266.

The jurisdiction of the courts to pass upon
the construction of a will is not ousted by a
direction in a vrill that the executors are to

define its provisions, and that their decision

shall be final and conclusive upon all matters

in It ; In re Rellly's Estate, 200 Pa. 288, 49

Atl. 939.

As to construction of wills, see Legacy
;

Devise.
The Testator's Capacity. He must be

of the age of discretion, which, by the com-

mon law of England, was fixed at twelve in

females, and fourteen in males; Swinburne,

pt. 2, § 2, pi. 6; 1 Will. Ex. 13 ; 1 Jarm. Wills

29. This is now regulated by statute, both
in England and most of the states. The pe-

riod of competency to execute a will, in Eng-
land, is fixed at twenty-one years, and the

same rule Is adopted in many of the states,

and the disposition is strongly manifested in

that direction throughout the states ; 3 Jarm.
Wills (Randolph & Talcott's ed.) 748, note.

"Sound mind and memory," which con-

stitute testamentary capacity, may be prop-

erly described as that condition which would
render the testator capable of transacting the

ordinary business of life ; Kelthley v. Staf-

ford, 126 111. 507, 18 N. E. 740. But it has

been held in many cases that the fact of not

possessing sufficient mental capacity to en-

able one to transact the ordinary business of

life does not necessarily Involve a want of

testamentary capacity; Turner's Appeal, 72
Conn. 305, 44 Atl. 310; Crossan v. Orossan,
169 Mo. 631, 70 S. W. 136; Waugh v. Moan,
200 111. 298, 65 N. E. 713 ; Stewart v. Lyons,
54 W. Va. 665, 47 S. B. 442; the abiUty to
transact business is not the sole test; Pete-
fish v. Becker, 176 111. 448, 52 N. E. 71 ; and
probably the actual rule is fairly stated that
if the testator had capacity to transact ordi-

nary business, he is presumed by law to.have
testamentary capacity; but incapacity to

transact ordinary business Is /not necessarily
Incapacity to make a will ; Hess v. KUlebrew,
209 111. 193, 70 N. E. 675 ; Whitney v. Twom-
bly, 136 Mass. 145 ; and absolutely sound and
perfect mental faculties are not requisite to

testamentary capacity ; Ring v. lawless, 190
111. 520, 60 N. E. 881; nor the highest degree
of mental soundness; Whitney v. Twombly,
136 Mass. 145; Hamon v. Hamon, 180 Mo.
685, 79 S. W. 422. Tbn-| M^WtMM'iWJSl

.

soundness of mind wiith re^eet-^^S^I^^K
ular matters under consI(leii>nMQii ; Deliine^
V. City of Salina, 34 Kauw,^ 9 Pac. Bfl.

One who has capacity to make a contract Is

competent to make a will; Rice v. Rice, 50
Mich. 448, 15 N. W. 545; but one may be
capable of making a will, and yet incapable
of making a contract, or managing his es-

tate; Crowson v. Crowson, 172 Mo. 691, 72

S. W. 1085.

Though a will be dictated by testator when
entirely competent, it Is . none the less In-

valid If executed by him at a time when he
was not of sound and disposing mind ; In re

Hoover's Will, 19 D. C. 495.

Aliens. By the common law In England,
an alien could not devise or take by devise,

real estate; and an alien enemy could not

devise personalty until 33 Vict. c. 14, § 2.

This rule is now, in the United States, much
altered by statute; 1 Redf. Wills 8-14; 3

Jarm. Wills (Rand. & Talc, ed.) 743, note.

Indians, In the absence of statute on the sub-

ject, are governed by the same law as resi-

dent aliens
; p. 745 of last citation. See

same citation as to convicts, for whom the

regulations are mostly statutory. Coverture

was a disability in the execution of a will,

unless by the consent of the husband ; 2 Bla.

Com. 498 ; 4 Kent 505. But a married wom-
an could not, even with her husband's con-

sent, devise land, because she would thereby

exclude her heir; otherwise with chattels

;

Osgood V. Breed, 12 Mass. 525 ; Reed v. Blais-

dell, 16 N. H. 194, 41 Am. Dec. 722; West v.

West, 10 S. & R. (Pa.) 445; Van Winkle v.

Schoonmaker, 15 N. J. Eq. 384. The disabil-

ity as to coverture has been largely changed

by statute; 1 Redf. Wills 22-29. Blindness

is so far an incapacity that it requires ex-

press and satisfactory proof that the testator

understood the contents of the will, in addi-

tion to what is required In other cases; 1

Rob. Eccl. 278 ; Ray v. Hill, 3 Strobh. (S. C.)

297, 49 Am. Dec. 647. Deaf and dumb per-

sons wUl labor under a similar inconveuienee,
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and especially In communicating with the
witnesses, unless they have been educated so
as to be able to write; Whart. & St. Med.
Jur. I 13. But the witnesses must, to be
present with the testator, be within the pos-
sible cognizance of his remaining senses;
Richardson, J., in Reynolds v. Reynolds, 1
Spears (S. O.) 256, 40 Am. Dec. 599. Persons
deaf, dumb, and blind were formerly esteem-
ed wholly incapable of making a will; but
that class of persons are now placed upon
the same basis as the two former, with only
the additional embarrassment attending the
defect of another sense; 1 Will. Ex. 17, 18

;

1 Eedf. Wills 53. A speechless paralytic, who
retained his interest in and knowledge of the
details of his business, and whose mind was
unimpaired up to the time of his death, was
held capable of making a will where his

wishes as to the disposition of his property
were communicated by n^ative and affirma-

tive replies to questions asked him, and, after

it had been written, it was read to him Item
by item, and his assent given by nods of his

head ; Eothrock v. Rothrock, 22 Or. 551, 30
Pac. 453.

Idiots are wholly incapable of executing

a will, whether the defect of the understand-
ing is congenital or accidental ; but imbecil-

ity of mind alone is not incapacity, imless it

amounts to a total deprivation of understand-
ing ; Potts V. House, 6 Ga. 324, 50 Am. Dec.
329. LuTiatics are incapable of executing a

last will and testament, except during such a

lucid interval as allows the exercise of mem-
ory and judgment. It must be an absolute,

but not necessarily a perfect, restoration, to

reason and reflection, and not a mere tem-

porary remission; 3 Bro. C. C. 441; 3 Add.
Eccl. 79 ; Whart & St. Med. Jur. § 255 ; Lee
V. Scudder, 31 N. J. Eq. 633 ; Brown v. Rig-

gin, 94 111. 560; Stewart's Ex'r v. Lispenard,

26 Wend. (N. Y.) 255 ; 1 Redfield, Wills 107,

120. But mere weakness of understanding is

not sufficient to invalidate a will, if the tes-

tator Is capable of comprehending the ob-

ject in view; Abraham v. Wilkins, 17 Ark.

292. Nor as a matter of law is a testator

of unsound mind, if he mistakenly believed

that his relatives had mistreated him, and
therefore made no provision for them in his

will; Estate of Carpenter, 94 Cal. 406, 29

Pac. 1101.

Moral debasement is not of itself neces-

sarily insanity amounting to testamentary la-

capacity; Mayo V. Jones, 78 N. C. 402; nor

is mere moral insanity unless accompanied

by insane delusions; Boardmau v. Woodman,
47 N. H. 120; the legal test with respect to

such capacity is not disorder of the feelings

and propensities, but of the intellect, which

is delusion ; In re Forman's Will, 54 Barb.

(N. ¥.) 274; and the essence of an insane de-

lusion Is that it has no basis in reason and|

therefore cannot be dispelled by it; In re

Tracy, 11 N. Y. St. Rep. 103 ; but mere preju-

dice, however unreasonable, or a mistake of

fact, however absurd, is not an Insane delu-

sion ; 2 Lack. Leg. N. 43 ; nor is a mistaken

belief respecting a person's character; In re

Lang's Will, 9 Misc.' 521, 30 N. Y. Supp. 388.

Delusions are only to be considered so far

as they concern the person to whom they re-

late; Ballantine v. Proudfoot, 62,Wis. 216, 22

N. W. 392; Potter v. Jones, 20 Or. 239, 25

Pac. 769, 12 L. R. A. 161. See In re White,

121 N. Y. 406, 24 N. E. 935; unless they are

insane delusions; Brown v. Ward, 53 Md.
376, 36 Am. Rep. 422. Belief in Spiritualism

does not constitute incapacity to make a
will; Brown v. Ward, 53 Md. 376, 36 Am.
Rep. 422 ; In re Spencer, 96 Cal. 448, 31 Pac.

453 ; McClary v. StuU, 44 Neb. 175, 62 N. W.
501; In re Halbert's Will, 15 Misc. 308, 37
N. Y. Supp. 757; Whipple v. Eddy, 161 111.

114, 43 N. E. 789 ; especially if the views held

thereon had nothing to do with making the
will; id.; nor does a belief in witchcraft;

Addington v. Wilson, 5 Ind. 137, 61 Am. Dec.

81 ; Lee's Heirs v. Lee's Ex'r, 4 McG. (S. 0.)

183, 17 Am. Dec. 722; nor moral insanity;
In re Jones, 5 Misc. 199, 25 N. Y. Supp. 109

;

nor partial unsoundness ; L. R. 5 Q. B. 549

;

Reynolds v. Root, 62 Barb. (N. Y.) 250; nor
advanced age, nor enfeebled condition ; Horn
V. Pullman, 72 N. Y..269; nor failure of mem-
ory alone ; unless it be total or extend to the
members of his family or property; 4 Kent
510; if the testator comprehends the nature
and extent of his property and the nature of

the claims of those he is excluding, he is

competent; L. R. 5 Q. B. 549; Meeker v.

Meeker, 75 111. 260; L. R. 3 P. & D. 64; Con-
verse's Ex'r V. Converse, 21 Vt. 168, 52 Am.
Dec. 58 ; Martin v. Thayer, 37 W. Va. 38, 16
S. E. 489 ; Tucker v. Sandidge, 85 Va. 546, 8
S. E. 650 ; Howell v. Taylor, 50 N. J. Eq. 428,

26 Atl. 566 ; Prentis v. Bates, 88 Mich. 567, 50
N. W. 637 ; In re Estate of Douglass, 162 Pa.
567, 29 Atl. 715; Estate of Carpenter, 94 Cal.

406, 29 Pac. 1101; Ledwith v. Claffey, 18
App. Div. 115, 45 N. Y. Supp. 612 ; Berry v.

Trust Co., 96 Md. 45, 53 Atl. 720; Todd v.

Fenton, 66 Ind. 25 ; Martin v. Bowdem, 158
Mo. 379, 59 S. W. 227; Mullen v. Johnson,
157 Ala. 262, 47 South. 584.

The use of narcotics by a testatrix, with a
cancerous disease, raises a presumption of
absence of testamentary capacity ; Mullen v.

Johnson, 157 Ala. 262, 47 South. 584.
Moral-medical insanity, manifested in jeal-

ousy, anger and hate, however violent or un-
intentional, will not defeat a will unless an
emanation of a delusion; Taylor v. McClin-
tock, 87 Ark. 243, 112 S. W. 405.

A finding that a testator was insane at
any time prior to the making of the will does
not support a presumption that the insanity
continued to the making of the will, unless it

is also found that the insanity is habitual
and fixed; Johnson v. Armstrong, 97 Ala.
731, 12 South. 72 ; Manley's Ex'r v. Staples,
65 Vt. 370, 26 Atl. 630. When it appears that
the wiU is the direct offspring of monomania
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it should be held invalid, notwithstanding

the general soundness of the testator ; Potts

V. House, 6 Ga. 324, 50 Am. Dec. 329 ; Town-
shend v. Townshend, 7 Gill (Hid.) 10; Boyd
V. Eby, 8 Watts (I'a.) 70. See, also, 6 Moore,

P. C. 341, 349; 12 Jurist 947, where Lord
Brougham contends for the extreme notion

that everjt person laboring under any form of

partial insanity or monomania is incompetent

to execute a valid will, because the mind be-

ing one and entire, if unsound in any part it

is an unsound mind. This extreme view will

scarcely gain final acceptance in the courts;

Whart. & St. Med. Jur. § 18, contra.
_

Deliriimi from disease or stimulus. This,

while the paroxysm cpntinues to such an ex-

tent as to deprive a person of the right ex-

ercise of reason, is a sufficient impediment to

the execution of a will ; Tayl. Med. Jur. 626

;

18 Ves. Oh. 12; 1 Ves. Sen. 19. See, also,

Barrett v. Buxton, 2 Aik. (Vt.) 167, 16 Am.
Dec. 691. But there is not the same presump-

tion of the continuance of this species of

mental perversion, whether it proceed from
the intoxication of stimulus or the delirium

of fever, as in ordinary insanity; Black v.

\ \\ Ellis, 3 Hill (S. 0.) 68; Hix v. Whittemore, 4
Mete. (Mass.) 545. See Delirium Febbile;
Delibium Teemens; Drunkenness ; De-

mentia ; Idiot.

Fraud. If a person Is induced by fraud or

undue influence to make a will or legacy, such

will or legacy is void; 4 Ves. 802; 6 H. L.

Gas. 2 ; Tyler v. Gardiner, 35 N. T. 559 ; Grif-

fith V. Diiffenderffer, 50 Md. 466, 480 ; 1 Eedf.

Wills 507-537. See Undue Influence.

The nature and character of the will are

generally irrelevant; Jackson v. Jackson; 39

N. Y. 153 ; though unreasonable or unnatural

provisions are evidence of mental defect;

Caldwell v. Anderson, 104 Pa. 199 ; Lainb v.

Lamb, 105 Ind. 456, 5 N. E. 171 ; In re Bud-
long, 126 N. T. 423, 27 N. E. 945.

When a testator has the legal capacity to

make a will he has the legal right to make
an unequal, unjust, or unreasonable will;

Couch V. Eastham, 29 W. Va. 784, 3 S. B. 23;

Snider v. Burks, 84 Ala, 53, 4 South. 225.

The fact that a will is unreasonable is not

enough to render it invalid; In re Spencer,

96 Cal. 448, 31 PSc. 453 ; but it tends to prove

invalidity ; Appeal of Crandall, 63 Conn. 365,

28 Atl. 531, 88 Am. St. Rep. 375.

The burden of proof on the issue of testa-

mentary capaciity is upon those who contest

the will; Leach v. Burr, 188 U. S. 510, 23

Sup. Ct. 393, 47 L. Ed. 567; In re Motz's Es-

tate, 136 Cal. 558, 69 Pac. 294; Entwistle v.

Meikle, 180 111. 9, 54 N. B. 217 ; Smith v. Day,

2 Pennewill (Del.) 245, 45 Atl. 396; In re

Burns' Will, 121 N. 0. 336, 28 S. E. 519; a

perspn of full age is presumed to be capable

of making a will; Steele v. Helm, 2 Marv.

(Del.) 237, 43 Atl. 153 ; Hull v. Hull, 117 la.

738, 89 N. W. 979 ; but where unsoundness of

mind is established, the burden of proving a

sufficient disposing memory, when the will

was executed. Is on the defendant; Ken-
worthy V. Williams, 5 Ind. 375 ; when perma-
nent unsoundness of mind has been establish-

ed by the plaintiffs, it Is presumed to con-

tinue until the contrary is shown, but the pre-

sumption is overcome when the evidence of

defendants leaves the question evenly bal-

anced ; Roller v. Kling, 150 Ind. 159, 49 N. E.

948. The effect of the presumption in favor

of sanity is merely to shift the duty of go-

ing forward with the evidence to the contes-

tants and not to change the burden of es-

tablishing the will. See 13 Harv. L. Rev.

510. Where insanity is in issue, the burden
is on the proponent to show testamentary
capacity; but the presumption of sanity ob-

tains until it is overcome by the contestant's

evidence; Hopkins v. Wampler, 108 Va. 705,

62 S. E. 926 ; Dobie v. Armstrong, 160 N. Y.

584, 55 N. B. 302.,

See also, as to the burden of proof, 36

Cent. L. J. 408; Prentis v. Bates, 93 Mich.

234, 53 N. W. 153, 17 L. R. A. 494 ; Grayteal
V. Gardner, 146 111. 337, 34 N. B. 528; Norton
v. Paxton, 110 Mo. 456, 19 S. W. 807 ; Eastis

V. Montgomery, 95 Ala. 486, 11 South. 204, 36

Am. St. Rep. 227.

The Mode op Execution depends upon the

statutory requirements; 3 Jarm. Wills

(Rand. & Talc, ed.) 763.

By the uniform act relating to foreign

wills, a will admitted to probate in the tes-

tator's domicile may be admitted to probate

in the state passing the act by filing a duly

exemplified copy thereof. It has been enact-

ed in Colorado, Kansas, Louisiana, Massa-

chusetts, Michigan, Rhode Island, Washing-
ton, Wisconsin and Alaska.

Under the English statute of frauds, 29

Car. II., as "^gning" only was required, it

was held that a mark was sufficient; 8 Ad.

& B. 94; ChaflEee v. Missionary Convention,

10 Paige, Ch. (N. Y.) 85, 40 Am. Dec. 225.

And under the statute of 1 Vict c. 26, the

same form of execution is required so far as

signing is concerned. But sealing seems hot

to be sufficient where signing is required ; 1

Wils. 313; 1 Jarm. Wills 69, 70. So, it was
immaterial in what part of the will the tes-

tator signed; It was sufficient if the instru-

ment began, I, A B, etc., and was in the

handwriting of the testator, and he treated

that as signing or did not regard the instru-

ment as incomplete, as it evidently would be

so long as he ititended to do some further

act to authenticate it; 1 Eq. Cas. Abr. 403,

pi. 9; Prec. in Chanc. 184; Adams v. Fl,eld,

21 Vt 256. But, if it appear from the form

of attestation at the close, or in any other

way, that the testator did not regard the in-

strument as complete, the introduction of the

testator's name at the beginning, in his own
handwriting, is not a sufficient signing;

Dough 241; WaUer v. Waller, 1 Gratt (Va.)

454, 42 Am. Dec. 564; Ramsey v. Ramsey's

Ex'r, 13 Gratt (Va.) 664, 70 Am. Dec. 438;

Chaffee v. Missionary Convention, 10 Paige,
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Cb. (N. Y.) 85, 40 Am. Dec. 225. See 7 Q.
B. 460.

Inability to write does not create a pre-

sumption that a testator did not know the
contents of the paper declared to be by him
his last will and duly executed as such.

There is a presumption that the testator does
know the contents of a will properly execut-

ed, which, while not conclusive, must prevail
In the absence of proof of fraud, uudue influ-

ence, or want of testamentary capacity, even
where the testator's inability to read is prov-

ed ; Llpphard v. Humphrey, 209 U. S. 264, 28
Sup. Ct. 561, 52 L. Ed. 783, 14 Ann. Cas. 872.

The testator should sign before the wit-

nesses subscribe ; L. R. 2 P. & D. 97 ; Jackson
V. Jackson, 39 N. Y. 153 ; but if the testator

acknowledge his signature, so that the wit-

nesses can see it at the time, it is enough;
7 P. D. 102.

A will may be signed by another, if done
in the testator's presence and at his request,

when he cannot write; Lord v. Lord, 58 N.

H. 7, 42 Am. Rep. 565; or is physically in-

capacitated; Smythe v. Irick, 46 S. C. 299,

24 S. E. 69, 32 L. R. A. 77, 57 Am. St. Rep.
684; but see McFarland v. Bush, 94 Tenn.
538, 29 S. W. 899, 27 L. R. A. 662, 45 Am.
St. Rep. 760.

In England and in some states there is a
statutory requirement that the signature

shall be at the end of the will. In England
it was held to mean the end of the sequence
of meaning ; 3 Sw. & Tr. 427 ; but in New
York, literally, the physical end of the writ-

ing; In re O'Neil's Will, 91 N. Y. 516 ; In re

Conway, 124 N. Y. 455, 26 N. E. 1(^8, 11 L. R.
A. 796 ; and the statute was not complied

with if any disposing part of the will fol-

lowed the name signed ; In re Andrews' Will,

162 N. Y. 1, 56 N. E. 529, 48 L. R. A. 662, 76
Am. St. Rep. 294 ; where the attestation and
signature were at the top of the second page
so that the two first paragraphs made a com-
plete will, it was held not subscribed at the

end when the third paragraph contained fur-

ther material and a complete disposition of

property in no way connected with the first

or second page ; and where the name was not
signed in a blank left for it, but in one con-

tained in the printed attestation clause;

Sears v. Sears, 77 Ohio St. 104, 82 N. E. 1067,

17 L. R. A. (N. S.) 358, and note, 11 Ann. Cas.

1008 ; but it was held sufficient when it fol-

lowed the attestation clause; In re Morrow's
Estate, 204 Pa. 479, 54 Atl. 313 ; see 21 Harv.
L. Rev. 452. In a later Pennsylvania case,

it was held that the validity of the signature
with respect to its position depends on the
continuity of sense and not the mere position

on the page; In re Swire's Estate, 225 Pa.

188, 73 Atl. 1110, where the signature was
at the bottom of the page after paragraph
eight with three other paragraphs written on
the margin ; but where there was written on
the margin a disposing clause separate and
not marked to show where it came in, the

signature at the bottom of the last page of

what was written across was not "at the

bottom". In Irwin v. Jacques, 71 Ohio St.,

395, 73 N. B. 683, 69 L. R. A. 422, it was
said that the only question is whether it has
been executed in substantial compliance with
the statutory requirements; and where a
marginal interlineation was immaterial, the

will was admitted to probate ; In re Gil^on's

Will, 128 App. Div. 769, 113 N. Y. Supp. 266.

Where there was a blank space between the
last clause and the in testimonium clause

(in a printed blank) it did not invalidate the

will, as the signature, being in the place in-

tended, was held to be at the end; Mader
V. Apple, 80 Ohio St. 691, 89 N. E. 37, 131 Am.
St.- Rep. 719, 23 L. R. A. (N. S.) 515, and
note, with cases. But where thei'e was a long

blank above the signature where unauthor-
ized insertions could have b.een made, and a
material part of the will was written after

the signature in lieu of In the blank where it

belonged, it was held not properly executed

;

In re O'Neil's Will, 91 N. Y. 516 ; In re Con-
way, 124 N. Y. 455, 26 N. E. 1028, 11 L. R.
A. 796; where the whole of the disposing

portion of a will was written on the first side

of a sheet of foolscap, the second and third

sides being blank, while the attestation

clause, with the signatures of the testator'

and the witnesses, was on the fourth side,

the will was held to be duly executed ; [1892]

Prob. 377.

Written mattei', following the signature to

a will, will not invalidate it, if such matter
be not testamentary in character; In re
Beaumont's Estate, 216 Pa. 350, 65 Atl. 799, 9
Ann. Cas. 42.

It was held not necessary under the stat-

ute of frauds that the witnesses should sub-
scribe in the" presence of each other. They
might attest the execution at different times

;

1 Ves. Ch. 12; 1 WUl. Ex. 79.

The term "presence" in a statute requir-
ing the subscription of witnesses to a will,

to be made in the presence of a testator,
means "conscious presence" ; Tucker v. San-
didge, 85 Va. 546, 8 S. E. 650.

A will invalid in New York for lack of sub-
scribing witnesses is valid in Pennsylvania if

the testator subsequently changed his domi-
cile to Pennsylvania; In re Beaumont's Es-
tate, 216 Pa. 350, 65 Atl. 799, 9 Ann. Cas. 42.
The presence of the witness may be actual

or constructive ; 1 Brown C. C. 98 ; and the
effort of the courts is to support the will as
against a technicality; 1 Dougl. 243. At-
testa,tion In another room out of the rays of
testator's vision is not in his presence ; Calk-
ins V. Calkins, 216 111. 458, 75 N. E. 182, 108
Am. St. Rep. 233, 1 L. R. A. (N. S.) 393, and
note; but where it was in another room, but
might have been seen, it was sufficient ; Ray-
mond V. Wagner, 178 Mass. 315, 59 N. E. 811

;

Baldwin v. Baldwin's Bx'r, 81 Va. 405, 59
Am. Rep. 669 ; but the rule is not complied
with when the signing is done elsewhere and
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subsequently acknowledged in his presence

;

Mendell v. Dunbar, 169 Mass. 74, 47 N. E. 402,

61 Am, St Rep. 277 ; In re Downle's Will, 42
Wis. 66; when in the same room out of the
testator's sight, it was not sufficient; Beall
V. Drane, 25 Ga. 441 ; or in an adjoining
room, out of his sight; Mandeville v. Parker,
31 N. J. Eq. 242.

The witness may have had no other pre-

vious acquaintance with testator ; Barbour
V. Moore, 10 App. D. 0. 30; In re I^e's Es-

tate, 5 Pa. Co. Ct. R. 396 ; Marx v. McGlynn,
88 N. Y. 337 ; dictum, contra, Brinckerhoof v.

Remsen, 8 Paige Ch. (N. Y.) 488; except the
latter's statement that he was such person
and signed and acknowledged the wUl as
such; Harris v. Martin, 150 N. C. 367, 64' S.

E. 126, 17 Ann. Gas. 685, 21 L. R. A. (N. S.)

531, and note. The identity may De otherwise
established ; Mowry v. Silber, 2 Bradf. Sur.

(N. Y.) 133.

Testimony of a subscribing witness that

testator was not in condition to make a will,

does not impair the effect of his attestatioii,

and a will may be established in opposition to

the testimony of the subscribing witnesses;

In re Shapter's Will, 35 Colo. 578, 85 Pae.

688, 6 L. R. A. (N. S.) 575, 117 Am. St Rep.

2i6; such testimony is generally received

with great caution; In re Robinson's Will,

190 111. 95, 60 N. E. 194 ; Lamberts v. Cooper,

29 Gratt. (Va.) 61; Hoerth v. Zable, 92 Ky.

203, 17 S. W. 360 ; In re Nelson's Estate, 132

Cal. 182, 64 Pac. 294 ; Gwin v'. Gwin, 5 Idaho

271, 48 Pac. 295; on the ground that their

act and their subsequent testimony are in-

consistent; Southworth v. Southworth, 173

Mo. 59, 73 S. W. 129; McMeekin v. McMeekin,
2 Bush (Ky.) 79.

The attestation clause is not necessary to

make a will valid; Mead v. 'Presbyterian

Church, 229 111. 526, 82 N. B. 371, 14 L. R. A.

(N. S.) 255, 11 Ann. Cas. 426.

Where three witnesses were required, and
two signed and a notarial acknowledgment
signed by the notary was surplusage, the no-

tary's signature was held equivalent to a

third witness; Keely v. Moore, 196 U. S. 38,

25 Sup. Ct 16^, 49 L. Ed. 376.

Where a statute provided that the will

must be attested by credible witnesses, it

was held that the executors were not such,

but that they might be compelled to testify

and barred from acting as executors ; Jones

V. Grieser, 238 111. 183, 87 N. E. 295, 15 Ann.

Cas. 787; contra, Stewart v. Harriman, 56

N. H. 25, 22 Am. Rep. 408; and this is said

to be in accordance with the weight of" au-

thority that an executor is not beneficially in-

terested and is therefore competent; 22

Harv. L. Rev. 616.

Where a statute declared void devises and
legacies to subscribing witnesses, the devise

was valid and the witnesses were competent

where a will leaving all of testator's property

to a charitable corporation was witnessed by

two members of the corporation ; Will v.

Sisters of St Benedict, 67 Minn. 335, 69 N.
W. 1090; Quinn v. Shields, 62 la. 129, 17 N.
W. 437, 49 Am. Rep. 141.

The competency of witnesses and the valid-
ity of devises to witnesses, or to the husband
or wife of a witness, are questions usually
controlled by statute; 3 Jarm. Wills (Ran-
dolph & Taleott's ed.) 775.

A holographic will is one wholly written,
dated and signed by the hand of the testa-
tor himself; In re Lakemeyer's Estate, 135
Cal. 28, 66 Pac. 961, 87 Am. St Rep. 96; In
re Plumel's Estate, 151 Cal. 77, 90 Pac. 192,
121 Am. St Rep. 100 ; it need not be in any
particular form; In re Noyes' Estate, 40
Mont. 190, 105 Pac. 1017, 26 L. R. A. (N. S.)

1145, 20 Ann. Cas. 366 ; but the words "my
will" in another handwriting as a caption do
not invalidate it ; Baker v. Brown, 83 Miss.
793, 36 South. 539, 1 Ann. Cas. 371; Stead v.

Curtis, 191 Fed. 529, 112 C, C. A. 463. The
statutes In the different states differ to some
extent but agree substantially with the Eng-
lish statute of Charles II.

Holographic wills in general require no at-

testation; 3 Jarm. Wills (Rand. & Talc, ed.)

767; but, if required, it is sufficient if the
testator acknowledge his signature to two
witnesses; Stewart v. Stewart, 56 N. J. Eq.
761, 40 Atl. 438; Matter of Akers, 74 App.
Dlv. 461, 77 N. Y. Supp. 643, order affirmed

173 N. Y. 620, 66 N. E. 1103. Such will is not
invalidated by bearing an attestation clause
without witnesses; Ainsworth v. Briggs, 49
Tex. av. App. 344, 108 S. W. 753; and the
absence of an attestation clause is not fatal

;

In re Palmer's Will,- 42 Misc. 469, 87 N. Y.
Supp. 249; nor that the amount of the lega-

cy is in figures; Succession of Vanhille, 49
La. Ann. 107, 21 South. 191, 62 Am. St Rep.
642. The writing of the name of testator

at the commencement of a paper is not suffi-

cient-signing; Roy V. Roy's Ex'r, 16 Grat
(Va.) 418, 84 Am. Dec. 696; but the writing
of his name in a clause in the will is suffi-

cient; In re Camp's Estate, 134 Cal. 233, 66
Pkc. 227. The fact that it is holographic

does not dispense with the acknowledgment
of his signature by the testator and his dec-

laration that it is his will ; In re Turell, 166
N. Y. 330, 59 N. E. 910; Matter of Moore, 109
App. Div. 762, order affirmed 187 N. Y. 573,

80 N. E. 1114; but probate will be refused
where both of the subscribing witnesses

swear positively that there was' no publica-

tion and that they did not know that it was
a will until long after they signed it; In re

Wilmerdlng, 75 Misc. 432, 135 N. Y. Supp.
516.

A memorandum written on the front page
of a book, dated eight years before the death

of testator and signed by testator, reading

"everything is Lou's," is Insufficient; Smith
V. Smith, 112 Va. 205, 70 S. B. 491, 33 L. R.

A. (N. S.) 1018. A letter written six months
before death has been approved as a valid

holographic will ; Buffington v. Thomas, 84



wiij;i 3463 WILL

Miss. 157, 36 South. 1039, 105 Am. St. Rep.
423, where it was held that the insertion of
a request to "answer at once" or "this is

private" raised no presumption of a design
of the writer to alter the nature of the in-

strument. A letter was also held good as
a will; Alston v. Davis, 118 N. C. 202, 24
S. E. 15; and also in Dougherty v. Hol-
scheider, 40 Tex. Civ. App. 31, 88 S. W.
1113, where it was wholly written by the
testator and the attestation of subscribing

witnesses was held unnecessary.
A holographic will of an illiterate testator

was sustained and the words at the begin-

ning, "I am going on a journey and may not
ever return, and if I do not, this is my last

request," were held not conditional; Eaton
V. Brown, 193 U. S. 411, 24 Sup. Ct 487, 48
L. Ed. 730, where English cases contra are
reviewed.

Where such will was found in a locked
safe in which testator kept valuable papers,
it meets the requirements of a statute that a
holographic will must have been found
among valuable papers of decedent, although
there was no other paper in that particular

drawer of the safe; Harper v. Harper, 148
N. C. 453, 62 S. E. 553.

,
An unofflcioua will, in the civil law, testa-

mentum inofflcium, was one made in disre-

gard of natural obligations as to inheritance

;

Stein V. Wilzinski, 4 Eedf. Sur. (N. T.)

450; and was set aside if it disinherited

children without assigning any cause, though
this was prevented by any legacy however
small; 2 Bla. Com. 502; Hadley, Bom. L.

317. It has no place in the common law;
1 Fost. & F. 578. An unnatural division

of his property is not suflScient, but where
(there is evidence of an insane delusion

in respect to a certain person or thing, and
the disposition of the property is in accord-

ance therewith and indicates the effect of

such delusion, such disposition may be con-

sidered in connection with the evidence tend-

ing to prove an insane delusion; Morgan v.

Morgan, 30 App. D. C. 436, 13 Ann. Cas. 1037.

To the same effect, Donnan v. Donnan, 236

111. 341, 86 N. E. 279.

A non-intervention will is one, known in

some jurisdictions, authorizing the executor

to act without bond and to manage, control,

and settle the estate without the intervention

of any court whatsoever; In re MacDonald's
Estate, 29 Wash. 422, 428, 69 Pac. 1111.

A mystic will is a form of testament made
under Spanish law which prevailed in Louisi-

ana and California. It is recognized in the

Louisiana Civil Code; see Broutin v. Vas-

sant, 5 Mart. O. S. (La.) 182; Schoul. Wills

§ 9. It is In writing and signed by the testa-

tor, with seven witnesses. It takes its name
from the liberty given the testator, if he
wishes to conceal the disiwsition of his prop-

erty, to enclose it in an envelope and write

his name thereon, and the witnesses did the

same, with a declaration that it was his last

will and testament; Adams v. Norrls, 23

How. (U. S.) 353, 16 L. Ed. 539. See Testa-

ment.
Publication. The best-considered cases,

under statutes similar to that of Charles II.,

only require the production of the instrument

by the testator for the purpose of being at-

tested by the witnesses, 'if it bear his signa-

ture; Osborn v. Cook, 11 Cush. (Mass.) 532,

59 Am. Dec. 155; 1 Burr. 421; 3 Curt Eccl.

181; Webb v. Fleming, 30 Ga. 808, 76 Am.
Dec. 675; Allison v. AlUson, 46 111.. 61, 92

Am. Dec. 237; Cilley v. Cilley, 34 Me. 162;

Will of Meurer, 44. Wis. 392, 28 Am. Rep.

591; Bobbins v. Robbins, 50 N. J. Eq. 742,

26 Atl. 673. Where a will or codicil refers

to an existing unattested will or other paper,

it thereby becomes a part of the will ; 1 Ad.
& E. 423; 1 Will. Ex. 86; 1 Bob. Eccl. 81;

but a document referred to in a will, which
is not in existence at the time of its execu-

tion, does not constitute a part of the will,

and is not entitled to probate as such; Es-

tate of Shillaber, 74 Cal. 144, 15 Pac. 453,

5 Am. St. Rep. 433.

Witnesses may attest by a mark; 4 Kent
514, n. ; Davis v. Semmes, 51 Ark. 48, 9 S. W.
434.

Revocation. The mode of revocation of
a wiU provided in the statute of frauds is

by "burning, cancelling, tearing, or obliterat-

ing the same." See Graham v. Burch, 47
Minn. 171, 49 N. W. 697, 28 Am. St Rep. 339.

In the English statute of wUls, the terms
used are "burning, tearing, or otherwise de-

stroying."

Revocation by destroying must be with in-

tent; "all the destroying in the wprld with-
out intention will not revoke a will, nor all

the intention in the world without destroy-
ing; there must be the two ;" L. R. 2. P. D.
251. Where a will was executed in duplicate
and testator destroyed the copy in his pos-
session, evidence of his oral declarations is

admissible to prove that the act was not
animo revocandi; Managle v. Parker, 75 N.
H. 139 (where many authorities are collect-

ed), 71 Atl. 637, 24 L. R. A. (N. S.) 180, and
note, Ann. Cas. 1912A, 269 ; but the intention
to revoke is presumed; Snider v. Burks, 84
Ala. 53, 4 South. 225.

It was held to be a revocation where the
seal and signature at the end of the will were
torn ofe or effaced; 1 Add. Eccl. 78; In re
White's Will, 25 N. J. Eq. 501 ; where lines
were drawn over the name of the testator;
In re Philp's Will, 64 Hun 635, 19 N. T.
Supp. 13; where the instrument was cut out
from its marginal frame, but not otherwise
defaced, except that the attestation clause
was cut through; 1 Phil. Eccl. L. 375, 406;
where a memorandum (in pencil) was writ-
ten on the will; Billington v. Jones, 108
Tenn. 234, 66 S. W. 1127, 56 L. R, A. 654, 91
Am. St Rep. 751; where a letter was duly
signed and attested requesting a third per-
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son to destroy the will ; 2 P. & D. 406 ; where
the words "null and void" with testator's

name were written on the face of each para-

graph; In re Barnes* Will, 76 Misc. 382, 136

N. Y. Supp. 940; where a revocation was
written on the back of a page including ma-
terial parts; Warner v. Warner's Estate, 37

Vt. 356; but a signed and witnessed state-

ment that it was revoked, indorsed on a

will, is not a revocation under the New York
statute, which' specifies burning, tearing, can-

celling, obliterating or destroying; In re

Miller's Estate, 50 Misc. 70, 100 ,N. Y. Supp.

344; nor is a revocation in the margin suffi-

cient; Lewis V. Lewis, 2 W. & S. (Pa.) 455,

even if touching an immaterial part of the

will; In re Aker's Will, 74 App. Div. 461,

77 N. Y. Supp. 643; Oetjen v. Oetjen, 115

Ga. 1004, 42 S. E. 387; it must cancel some
material part; Howard v. Hunter, 115 Ga.

357, 41 S. E. 638, 90 Am. St Rep. 121. The
New York decision is said to be the sound-

est construction of such statutes; 20 Harv.
L. Rev. 76;

Where a will was destroyed under the mis-

taken supposition that another had been

made, a copy was admitted to probate with
the consent of the next of kin, all being sui

juris; 25 L. R. 41 ; see comments on this

and other cases of mistake ; 22 Harv. L. Rev.
374.

To effect revocation actual destruction is

not essential, as where the instrument was
thrown on the fire with the intention of de-

stroying it, and snatched off partly burned
without testator's knowledge ; 2 W. Bl. 1043.

But it would seem that it must be an actual

burning or tearing to some extent,—an in-

tention merely to do the acts not coming
within the statute ; 6 Ad. & E. 209 ; 2 Nev.

& P. 615. See Graham v. Burch, 47 Minn.

171, 49 N. W. 697, 28 Am. St. Rep. 339. But,

aside from the statute, a mere intention to

revoke evidenced by any other act, will be

.effectual to revoke: as, burning or tearing,

etc. ; 8 Ad. & E. 1. How much the will must
be burned or torn to constitute a revocation

under the statute of frauds was left by the
remarks of the different .iudges in Doe v.

Harris, 6 Ad. & E. 209, in perplexing un-
certainty; 1 Williams, Ex. 121.

It was held no revocation where the pur-

pose was arrested before completion, though
the wUl was somewhat torn; 3 B. & Aid.

489 ; nor tearing a will and writing upon it

"superseded by the written one," where the
written one is ineffectual, because not prop-

erly executed, and it was clear that the rev-

ocation proceeded upon the assumption that

the written one was valid ; Appeal of Strong,

79 Conn. 123, 63 Atl. 1089, 118 Am. St. Rep.

138, 6 L. R. A. (N. S.) il07, and note upon
the effect of the cancellation or mutilation

of a will as affected by the invalidity of a
second will, the conclusion reached being that
such cancellation or mutilation, if under a

mistake of fact, does not work a revocation.
|

What is termed the doctrine of dependent
relative revocation is that the cancellation,
by the testator, under a mistake of law that
he has executed another valid will, which is

not effective to pass his property, does not
work a revocation. Under this doctrine a
win was not revoked by being torn In pieces

;

2 Vempn 742 ; or by cutting off the signature
and seal; 14 East 423; or where the will

had beep destroyed; Wilbourn v. Shell, 59
Miss. 205, 42 Am. Rep. 363 ; 78 L. T. N. S.

25; 82 id. 203; or where partial oblitera-

tions or cancellations were made with the
intent not carried out of substituting other
words; In re Knapen's WUl, 75 Vt. 146, 53
Atl. 1003, 98 Am. St. Pep. 808.

In some cases where the court is unable to

determine that the testator would not have
destroyed the will if he liad known that the
other one would never have gone injto effect,

it declines (to apply the doctrine as stated;

Townshend V. Howard, 86 Me. 285, 29 Atl.

1077 ; Banks v. Banks, 65 Mo. "432 ; Johnson
V. Brailsford, 2 Nott & McG. (S. 0.) 279, 10
Am. Dec. 601.

An existing will is not revoked by a later

one which the testator afterwards purposely
destroys ; Bates v. Hacking, 28 R. I. 5:^3, 68
Atl. 622, 125 Am. St. Rep. 759, 14 L. R. A.

(N. S.) 937, with note. That case was based
on the statute providing that all wills should
continue in force unless destroyed or altered

by other will, or codicil, or other writing.

And the same decision under a like statute

is in Stetson v. Stetson, 200 111. 601, 66 N. B.

262, 61 L. R. A. 258. But in a leading case

it was said that there is an irreconcilable

conflict of authority upon the question of the

effect of a second or subsequent will upon an
earlier one. "The great weight of authority

is that the execution of a subsequent will*

containing an express clause revoking the

former will operated as a revocation at once,

and that the former will thus revoked can-

not be subsequently revived except by re-

publication and is not renewed by a destruc-

tion of the later will;" Cheever v. North,

106 Mich. 390, 64 N. W. 455, 37 L. R. A. 561

and note, 58 Am. St. Rep. 499. This view
was later affirmed by the same court ; Dan-
ley V. Jefferson, 150 Mich. 590, 114 N. W. 470,

121 Am. St. Rep. 640, 13 Ann. Gas. 242 ; and
in other states ; In re Noon's Will, 115 Wis.

299, 91 N. W. 670, 95 Am. St. Rep. 944 ; Hopf
V. State, 72 Tex. 281 ; In re Moore's Will, 72

N. J. Eq. 871, 65 Atl. 447, in which, however,

the decision seems to be based upon the want
of proof of evidence of intention, and the

question whether the former will was revoked

has been held to depend upon the intention

of the testator to be inferred from the cir-

cumstances; Williams v. Miles, 68 Neb. 463,

94 N. W. 705, 62 L. R. A. 383, 110 Am. St
Rep. 431, 4 Ann. Gas. 306, in which a re-

hearing was denied; Williams v. Miles, 68

Neb. 479, 96 N. W. 151, 62 L. R. A. 383, 110

Am. St Rep. 431, 4 Ann. Cas. 306.

The case in Throckmorton v. Holt, 180 U.
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S. 552, 21 Sup. Ct. 4T4, 45 L. Ed. 663, in-

volved the -win of Judga Advocate Holt. The
paper was addressed to the register of wills

in an envelope sent through the mails. It

bore evident signs of mutilation by tearing

and burning, and although it recited that it

had been signed and sealed, there was no
seal on it, and if it had ever been affixed, it

had been torn away. The court held that no
presumption of revocation arose by its ap-

pearance when first received by the register

of wills. There must be some evidence of the
act by the deceased, or under his direction,

sufficient to show the fact, or the instrument
must have been found among the papers of

the deceased, mutilated, torn or defaced un-

der such circumstances that the revocation

might be presumed.
This wUl bore the signatures of U. S. Grant

and W. T. Sherman (at that time president
and general of the army) and of Mrs. Sher-

man, all of whose handwriting was proved by
jnembers of their families.

Where a paper on which was written a be-

quest was pasted over a legacy, the court re-

fused to remove it ; L. R. 3 P. D. 211 ; but
afterwards finding that the covered passages
could be read by holding the document
against a vi-indow pane, the . court allowed
probate of the will in its original form;
[1894] P. D. 191.

Alteration by a stranger is mere spoliation

and does not affect the will ; Monroe v. Hud-
dart, 79 Nfeb. 569, 113 N.. W. 149^14 L. K. A.

(N. S.) 259.

Erasures by hand in a holographic will

are legal revocation of the portions erased

;

La Rue v. Lee, 63 W. Va. 388, 60 S. E. 388,

14 L. R. A. (N. S.) 968, 129 Am. St. Rep. 978

;

pencil is sufficient; id.

A will may be revoked in part; 2 Rob.
Eccl. 562, 572. But partial revocations which
were made in anticipation of making a new
will, and intended to be conditional upon
that, are not regarded as complete until the

new will is executed ; 1 Add. Eccl. 409 ; 2 id.

316. Thus a "memorandum of my intended

will" was upheld as a will, and held not to

be revoked by the drawing up of a new will

which wa.« not signed; 2 Hagg. Eccl. 225;

14 C. L. J. 248.

Parol evidence is inadmissible to show
that a testator wanted his will to be re-

voked in the event of a certain contingency

happening before his death ; Sewell y. Slins-

lufif, 13 Repr. (Md.) 526; but see, oontra, 3

Sw. & Tr. 282.

Execution of a will and its possession by
testatrix having been proved, her subsequent

declarations concerning it^ though- made aft-

er its supposed destruction are inadmissible

to rebut the presumption of revocation ; In

re Kennedy, 53 App. Div. 105, 65 N. Y. Supp
879. This case is said to be against the

"great weight of authority in England and
America" ; 14 Harv. L. Rev. 231, citing L. R.

1 P. D. 154; Pickens v. Davis, 134 Mass.

252, 45 Am. Jlep. 322. The declarations were
probative of her intent at the time they were
made and as such were admissible ; Mutual
Life Ins. Co. v. Hlllmon, 145 U. S. 285, 12

Sup. Ct. 909, 36 L. Ed. 706 ; as part of the

res gestce; Throckmorton v. Holt, 180 U. S.

552, 21 Sup. Ct. 474, 45 L. Ed. 663. See 15

Harv. L. Rev. 149, and 17 id. 359.

The loss of a will raises a presumption of

Intention to revoke; Behrens v. Behrens, 47

Ohio St. 323, 25 N. E. 209, 21 Am. St. Rep.

820 ; which may be rebutted by proof to the

contrary ; In re Steinke's Will, 95 Wis. 121,

70 N. W. 61.

The mere act of defacing a will 'by ac-

cident and without the intention to revoke,

or under the misapprehension that a later

will is good, will not operate as a revocation,;

1 P. Wms. 345; .1 Saund. 279 6, c; 1 Add,.

Eccl. 53. The revocation of a will is prima
facie a revocation of the codicils; 4 Hagg.
Eccl. 361. But it is competent to show that

such was not the testator's Intention; 2
Add. Eccl. 230 ; 1 Curt. Eccl. 289. The same
capacity is requisite to revoke as to make a
will ; Idley v. Bowen, 11 Wend. (N. Y.) 227

;

Rhodes v. Vinson, 9 Gill (Md.) 169, 52 Am.
Dec. 685; Ford v. Ford, 7 Humph. (Tenn.)

92.

One lacking testamentary capacity is not
competent, by means of an attempted testa-

mentary act, to revoke a prior will ; In re
Goldsticker's Will, 192 N. Y. 35, 84 N. E.
581, 15 Ann. Cas. 66, 18 L. R. A. (N. S.) 99,

and note citing cases to the same effectj and
others which, while not adiudicatih'g it, re-

ferred to it as a well settled rule.

A testator who is insane cannot revoke an
existing will; Estate of Lang, 65 Cal. 19, 2
Pac. 491; Rich v, Gilkey, 73 Me. 595; and
tearing a will while suffering from delirium
tremens is not a revocation ; L. R. 3 P. & D.
37.

Revocation induced by fraud or undue in-

fluence is not effectual; Rich v. Gilkey, 73
Me. 595; Mclntire v. Wortliington, 68 Md.
203, 12 Atl. 251.

The making of a new will purporting on
its face to be the testator's last will, and
contaihing no reference to any other paper,
and being a disposition of all the testator's
property, and so executed as to be operiitive,
will be a revocation of all former wills, not-
withstanding it contain no express words of
revocation ; 2 Curt. Eccl. 468 ; 4 Mooi'e,- 1*: G.
29; Boudinot v. Bradford, 2 Dall. (U. SO
266, 1 L. Ed. 375; Mifflin's Estate, 49 Pa.
Super. Ct. 605.

So the appointment of an executor is a
circumstance indicating the exclusiveness 6f
the instrument ; 1 Macq. H. L. 163, 173. And
the revocation wUl become operative, not-
withstanding the second will becomes inoper-
ative from the incapacity of the devisee:;
Laughton v. Atkins, 1 Pick. (Mass.) 535, 543'.

A will is revoked by one executed an hour
later on the same day,' revoking all prior
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wills ; Head v. Nixon, 22 Idaho 765, 128 Pac.

557. Revocation by destruction of a codicil,

containing only a specific legacy, does not

revoke the will; Osburn v. Deposit Co., 152

App. Div. 235, 136 N. Y. Supp. 859.

It is regarded as the prima fade presump-
tion from the revocation of a later will, a
former one being still in existence and un-

cancelled, that the testator did intend its

restoration without any formal republica-

tion; 3 Phill. Eccl. 554; Boudinot v. Brad-
ford, 2 Dan. (U. S.) iitj6, 1 t,. Ed. 375. But
It is still regarded as mainly a question of

intention to be decided by all the facts and
circumstances of the case; Bohanow v. Wal-
cot, 1 How. (Miss.) 336, 29 Am. Dec. 631;

2 Add. Eccl. 125; 1 Moore, P. C. 299, 301;

Boudinot v. Bradford, 2 Dall. (U. S.) 266, 1

L. Ed. 375; McOlure v. MeClure, 86 Tenn.

173, 6 S. W. 44. See 15 Harv. .L. Rev. 142.

The revocation of a will by intentionally de-

stroying it will not revive a former will which
was expressly revoked by the later one ; Hopf
V. State, 72 Tex. 281, 10 S. W. 589; and revo-

cation by the mere execution of a subsequent

will without a clause of revocation is denied,

but it is held that the destruction of the

later vrill revives the former one; Cheever

V. North, 106 Mich. 390, 64 N. W. 455, 37 L.

R. A. 561, 58 Am. St. Rep. 499; Williams v.

WilUams, 142 Mass. 515, 8 N. B? 424, in

which case the testator had made ihree suc-

cessive wills, intending to choose one of

them and then cancelled the first and third

;

but it will not where the testator intended

to make a new one; McClure v. McClure,

86 Tenn. 173, 6 S. W. 44.

The probability of there having been a

revocation can be shown by proving the tes-

tator's verbal statements concerning his

will; Southworth v. Adams, 11 Biss. 256, Fed.

Cas. No. 13,194; but a declaration of an in-

tent to make a will at a future time, even

vyhen made as a .formal recital In a deed, is

not a revocation of an earlier will; Appeal

of Rife, 110 Pa. '232, 1 Atl. 226. Where there

has been an act suflicient to constitute a

revocation, it would seem that a verbal state-

ment as to the intent of such act would be

evidence. See Holtt v. Hoitt, 63 N. H. 485.

An express revocation must be made in con-

formity with the statute, and proved by the

same force of evidence requisite to establish

the will in the first instance; 8 Bingh. 479.

If one republish a prior will, it amounts to

a revocation of all later wills or codicils; 1

Add. Eccl. 38; 7 Term 138. A subsequent

will containing a clause revoking former

wills is not evidence of revocation until it is

admitted to probate; Sewall v. Robbins, 139

Mass. 164, 29 N. E. 650.

When a will, once known to exist, and

to have been In the custody of the testator,

cannot be found after his decease, the legal

presumption is that it was destroyed by the

testator with the intention of revoking it;

Behrens v. Behrens, 47 Ohio St, 323, 25 N. E.

209, 21 Am. St. Rep„820; where a will was
executed in duplicate and the one retained
by testatrix was not forthcoming at her de-

cease, it was held that she was presumed to

have destroyed it, animo revooandi; 58 L.

T. R. 60.

Implied revocations were very common be-

fore the statute of frauds.. But since the
new statute of 1 Vict. c. 26, § 19, as to all

estates real and personal, it is provided that

no will shall be revoked on the ground of a
presumed intention resulting from change of

circumstances. Before that, it was held un-

der the statute of frauds, by a succession of

decisions, that, even as to lands, the mar-
riage of the testator and the birth of chil-

dren who were unprovided for was such a
change of circumstances as to work an im-

plied revocation of the will; 2 Show. 242; 4
Burr. 2171, 2182, in note; and, finally, by
all the judges in England in the exchequer
chamber; 8 Ad. & E. 14; 2 Nev. & P. 504.

This latter case seems finally to have pre-

vailed in England until the new statute;

2 Moore, P. C. 51, 63, 64; 2 Curt. Eccl. 854;

1 Rob. Eccl. 680. And the subsequent death

of the child or children will not revive the

will without republication; 1 Phill. Eccl. 342;

2 id. 266. See Alden v. Johnson, 63 la. 124,

18 N. W. 696.

The marria;ge alone or the birth of a child

alone is not always sufficient to operate a

revocation •, 4 Burr. 2171; Ambl. 487, 557,

721; 5 Term 52, and note. The marriage

alone of a woman will work a revocation;

4 Rep. 61; 2 Bro. C. O. 613; the reason as-

signed being that, as she was Incapable of

making a will after marriage, neither could

she revoke one, hence the law did it for her;

and the rule has been quite generally adopt-

ed, either as a common law rule, or by stat-

ute; Nutt V. Norton, 142 Mass. 242, 7 N.

E. 720; Hale v. Hale, 90 Va. 728, 19 S. B.

739; In re Kaufman's Will, 131 N. T. 620, 30

N. E. 242, 15 L. R. A. 292 ; In re Craft's Es-

tate, 164 Pa. 520, 30 Ati. 493 ; in some states

the common law rule is considered as at an

end because as she has now power to make
a will ; Appeal of Emery, 81 Me. 275, 17 Ati.

68; Webb v. Jones, 36 N. J. Eq. 163.

At common law a man's will was not re-

voked by his marriage alohe and the reason

given was that the wife under the rules of

descent, would not be thereby benefited;

Page, Wills § 281 ; but when the wife is by

statute made an heir, there is again a case

of cessat ratio, and marriage has been held

to be a revocation; Scherrer v. Brovyn, 21

Colo. 481," 42 Pac. 668; but in other states,

it is held that such a statute does not change

the common law rule; Hulett v. Carey, 66

Minn. 327, 69 N. W. 31, 34 L. R. A. 384, 61

Am. St. Rep. 419; Hoy v. Hoy, 93 Miss. 732,

48 South. 903, 25 L. R. A. (N. S.) 182, 136

Am. St. Rep. 548, 17 Ann. Cas. 1137; Mun-

day's Ex'rs v. Munday, 15 Ohio Cir. Ct K.
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155; contra, Weld v. Sweeney, 85 111. 50;
Morgan v. Ireland, 1 Idaho 786; Colcord v.

Conroy, 40 Fla. 97, 23 South. 561.

See Page, Wills, § 281, where the cases
are collected; and see Hulett v. Carey, 66
Minn. 327, 69 N. W. 31, 34 L, B. A. 384, 01
Am. St. Bep. 419, and note.

Marriage and birth of issue work Implied
revocation of a woman's will ; Nutt v. Nor-
ton, 142 Mass. 242, 7 N. E. 720; Durfee v.

Risch, 142 Mich. 504, 105 N. W. 1114, 1

Ann. Cas. 785, 5 L. R. A. (N. S.) 1084, and
note; but the will of a married woman is

not revoked by subsequent marriage after

being a vridow, under a statute revoking
by marriage a will made by an unmarried
woman; In re Comassi, 107 Cal. 1, 40 Pac.

15, 28 L. R. A. 414, where it was also held
that adoption of a child is not equivalent
to birth of issue, to revoke a vrtll.

But the birth of a child, with circumstanc-
es favoring such a result, may amount to an
Implied revocation ; 5 Term 52 ; 1 Phil. Eccl.

147. See Ware v. Wisner, 50 Fed. 310; Al-

den V. Johnson, 63 la. 124, 18 N. W. 696. A
will not made in contemplation of matrimony
is revoked by the marriage of the testator

and the birth of a posthumous child ; Belton
V. Summer, 31 Fla. 139. 12 South. 371, 21 L.

R. A. 146; Hart v. Hart, 70 Ga. 764. For
the history of the common law on this sub-

ject, see Brush v. Wilkins, 4 Johns. Ch. (N.

Y.) 510. In the absence of statute this rule

of the common law may be considered ab-

rogated in those states which give a married
woman unrestricted testamentary powers.
This matter is controlled in most of the

American states, more or less, by statute ; 3
Jarm. Wills (Rand. & Talc, ed.) 783, note. In
many of them a posthumous child unprovid-

ed for in the will of the father inherits the

same as if no will had been made ; Wilson v.

Ott, 160 Pa. 433, 28 Atl. 848. In others, all

children born after the execution of the will,

and in some states all children not provided
for in the will, are placed on the same ground
as if no will existed ; 1 Will. Ex. 170, 171.

As to revocation by subsequent birth of a
child, see article by Marvin H. Altizer in 9

Va. L. Reg. 473, 519 (Oct. and Nov. 1903), for

state statutes and cases interpreting them;
and see also 17 Harv. L. Rev. 210.

By the express provisions of the act of 1

Vict, the marriage of the testator, whether
man or woman, amounts to a revocation; 1

Jarm. Wills 106-173. See 89 Law T. 20.

Subsequent marriage revokes the antenup-
tial will made by a wife ; Blodgett v. Moore,

141 Mass. 75, 5 N. E. 470; contra, Fellows

V. Allen, 60 N. H. 439, 49 Am. Rep. 328. The
adoption of a child does not revoke an ante-

cedent will of the adopting parent ; Davis v.

Fogle, 124 Ind. 41, 23 N. E. 860, 7 L. R. A.

485.

Divorce procured by the wife after the

execution of a will by the husband two years

before his death does not revoke 'by implica-

tion a win containing 3. legacy to her, de-

scribing her as his wife; Jones' Estate, 211
Pa. 364, 60 Atl. 915, 69 L. R. A. 910, 107 Am.
St. Rep. 581, 3 Ann. Cas. 221. Other cases

decline to imply a revocation of a will by
reason of divorce; Card v. Alexander, 48

Conn. 492, 40 Am. Rep. 187 ; Charlton v. Mil-

ler, 27 Ohio St. 298, 22 Am. Rep. 307; con-

tra, Lansing v. Haynes, 95 Mich. 16, 54 N. W.
699, 35 Am. St. Rep. 545 (where a settlement

inter partes was somewhat relied on). See
19 Harv. L. Rev. 69 ; In re Jones' Estate, 211

Pa. 364, 60 Atl, 915, 107 Am. St. Rep. 581, 3
Ann. Cas. 221, 69 L. R. A. 940, with note on
the subject which concludes that divorce is

not a revocation unless the court is irresisti-

bly convinced of an intention to that effect

Where a will is executed in duplicate, only
one part of which the testator retains, if he
destroys that one, an intention to revoke is

presumed ; Snider v. Burks, 84 Ala. 53, 4
South. 225.

Republication. This, under the statute

of frauds, could only be done in the same
manner a will of lands was required to be
first executed. And the same rule obtains
under the statute of 1 Vict, and in many,
perhaps most, of the American states. The
general rule may be said to be, that a will
can be republished only by an instrument of
as high a nature as that which revoked it.

Thus a will once revoked by written declara-
tion cannot be republished by parol; Witter
V. Mott, 2 Conn. 67; Jackson v. Potter, 9
Johns. (N. Y.) 312 ; Sawyer v. Sawyer, 52 N.
C. 134. In Pennsylvania, a parol republica-
tion is allowed. But the intention of the
testator to republish must be clearly proved

;

Wallace v. Blair, 1 Grant, Cas. (Pa.) 75;
Jones V. Hartley, 2 Whart (Pa.) 103. It is
doubtful, however, if parol evidence alone is
sufficient; Battle v. Speight, 32 N. C. 459.
A codicil ratifying and confirming a will, in
whole or in part, will amount to a republica-
tion of the will, as of the date of the codicil

;

Hawke v. Euyart, 30 Neb. 149, 46 N. W. 422,
27 Am. St Rep. 391.

Constructive republication is effected by
means of a codicil,

. unless neutralized by
internal evidence of a contrary intention;
1 Ves. Sen. 437; Miles v. Boyden, 3 Pick.
(Mass.) 213.

Probate of Wills. The proof of a will
of personal property must always be made
in the probate court. But in England th©
probate of the will is not evidence in re-
gard to real estate. In most of the states
the same rule obtains in regard to real as to
personal estate—as the probate court has ex-
clusive jurisdiction, in most of the states, in
all matters pertaining to the settlement of
estates

; 9 Co. 36, 38 o; 4 Term 260 ; 1 Jarm.
Wills 118;' Poplin v. Hawke, 8 N. H. 124;
Hutchins v. Bank, 12 Mete. (Mass.) 421;
Swazey's Lessee v. Blackhian, 8 Ohio 5.

As the authority to make wills is derived
from the state, matters of probate are not
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strictly -within the federal jurisdiption. But
where the state law, by statute or custom,

gives to the citizens of the state in a suit m-
ter partes a right to question at law the pro-

hate of a will, or to assail it in equity, the

federal courts, in administering the rights of

citizens of other states or aliens, will en-

force such remedies ; but such suit must re-

late to independent controversies and not to

such merely as might arise on an application

for probate, or a mere method of procedure
ancillary to the original proceeding; Farrell

V. O'Brien, 199 U. S. 89, 25 Sup. Ct. 727, 50
L. Ed. 101.

A will refused probate for want of testa-

mentary capacity in the state of testator's

domicil has been admitted to probate in an-

other state where lands passed under it;

Rice Vi Jones, 4 Call (Va.) 89 ; and see Suc-

cession of Gaines, 45 La. Ann. 1237, 14 South.

233. See Pbobatb of a Will.
The probate of a will has no effect out of

the jurisdiction of the court before which
probate is made, either as to persons or prop-

erty in a foreign jurisdiction ; 8 Ves. Ch. 44

;

Morrell v. Dickey, 1 Johns. Ch. (N. Y.) 153

;

Ives V. AUyu, 12 Vt. 589 (but see supra, under
Mode of Execution).
In regard to the probate of wills passing

realty, the lex rei sitce governs ;
personalty

is controlled by the leai domicilii; Whart.
Gonfl. Laws §§ 570, 587, 592; Schultz v.

Dainbrnann, 3 Bradf. Sur. (N. Y.) 379 ; Story,

Confl. Laws §§ 69, 431 ; 10 Moore, P. C. 306.

But the indorsement of negotiable paper by
the executor or adminis'ti-ator in the place

of his appointment will enable the indorsee

to maintain an action in a foreign state upon
the paper in his own name; Robinson v.

Crandall, 9 Wend. (N. Y.) 425. But see

Stearns v. Burnham, 5 Greenl. (Me.) 261, 17
Am. Dee. 228 ; Thompson v. Wilson, 2 N. H.

291, where the rule is held otherwise. The
executor may dispose of bankshares in a for-

eign state without proving the will there;

Hntchins v. Bank, 12 Mete. (Mass.) 421.

Any person interested in the will may com-
pel probate of it by application to the pro-

bate court, who will cite the executor or par-

ty having the custody of it; Stebbins v.

Lathrop, 4 Pick. (Mass.) 33 ; 3 Bacon, Abr.

34. Executors. The judge of probate may
cite the executor to prove the will at the in-

stance of any one claiming an interest ; Steb-

bins v. Lathrop, 4 Pick. (Mass.) 33; 1 Jarm.
Wills 224. The attesting witnesses are indis-

pensable, if the contestants so insist, as proof

of the execution and authenticity of the will

and the competency of the testator, when
they can be had; 2 Greenl. Ev. § 691; 1

Jarm. Wills 226. But if all or part of the

subscribing witnesses are absent from the

st^te, deceased, or disqualified, then their

handwriting must be proved; 9 Ves. Ch. 381

;

Jackson v. Le Grange, 19 Johns. (N. Y.) 386,

10 Am. Dec. 237 ; 1 Jarm. Wills 226. And
see Walker v. Hunter, 17 Ga. 364 ; Hawes v.

Humphrey, 9 Pick. (Mass.) 350, 20 Am. Dec.
481; Smith v. Jones, 6 Rand. (Va.) 33. It
will be presumed that the requisite formali-
ties were complied with when the attestation
is formal, unless the contrary appear ; Welty
V. Welty, 8 Md. 15 ; Lewis v. Lewis, 11 N. Y.
220; Vernon v. Kirk, 30 Pa. 218; 1 Jarm.
Wills 228 ; Burkett v. Whittemore, 36 S. 0.
428, 15 S. E. 616. But it has sometimes been
held that no such presumption will be made
in the absence of a subscribing witness who
might be called; Jackson v. Le Grange, 19
Johns. (N. Y.) 386, 10 Am. Dec. 237. While
the probate of a will settles the question of
due execution, it does not establish validity,
or determine its force and effect upon titles

to real estate claimed under it; Ware v.

Wisner, 50 Fed. 310. Wills over thirty years
old, and appearing regular and perfect, and
coming from the proper custody, are said to
prove themselves ; 1 Greenl. Ev. §§ 21, 570.

See Lost Instrument.
In most of the states statutory provision

has been made for proving foreign wills by
exemplified copy; 3 Jarm. Wilis (Rand. &
Talc, edition) 725, note.

Gifts Void foe Uncertainty. Where the
subject-matter of the gifts is not so defined
in the will as to be ascertained with reason-

able certainty; Kelley v. Kelley, 25 Pa. 460;
Wootton V. Redd's Ex'r, 12 Gratt. (Va.) 196

;

the person intended to be benefited may not
be so described or named that he can be iden-

tified. But, in general, by rejecting obvious
mistakes, this kind of uncertainty is over-

come; 1 Jarm. Wills H30. Determinate
meanings have now been assigned to nu-

merous doubtful words and phrases, and
rules of construction adopted by the courts,

which render devises void for uncertainty

less frequent than formerly; 1 Jarm. Wills
356-383. A will otherwise effective, should

not be refused probate because certain ber

quests contained therein are void for un-

certainty; Estate of Shillaber, 74 Cal. 144,

15 Pac. 453, 5 Am. St. Rep. 433; Adams v.

Berger, 18 N. Y. Supp, 33 ; Brown v. Richter,

76 Hun 469, 27 N. T. Supp. 1094; Armstrong
y. Douglass, 89 Tenn. 219, 14 S. W. 604, 10 L.

R. A. 85.

The testator's body cannot be disposed

of by his will, becaiise the law recognizes

no property in a dead body, and it is the

duty of the executor to bury it; 21 Am. L.

Reg. N. S. 508. See Dead Body.
Parol Evidence, How Far Admissible.

The rule In regard to the admissibility of

parol evidence to vary, control, or to render

intelligible the words of a will, is not essen-

tially different from that which obtains in

regard to contracts. It may be received to

show the state of the testator, the nature
and condition of his property, his relation to

the contestants, and all the surrounding cir-

cumstances. But this is done to place the

court in the condition of the testator, in or-

der as far as practicable to enable them the
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more fully to understand the sense in which
he probably used the language found in his

will ; 1 Nev. & M. 524 ; Brown v. Thomdike,
15 Pick. (Mass.) 400 ; 1 Jarm. Wills 349 ; Kin-
sey V. Rheni, 24 N. C. 192. To ascertain the

intention of testator, circumstances existing

at the date of the execution of a will, but not
those subsequent thereto, are admissible in

evidence ; Morris v. Sickly, 133 N. Y. 456, 31
N. E. 332; Gilmor's Estate, 154 Pa. 523, 26
Atl. 614, 35 Am. St. Rep. 855 ; White v. Hol-
land, 92 Ga. 216, 18 S. E. 17, 44 Am. St. Rep.

87.

Ijetters and oral declarations of the tes-

tator are not admissible to show the inten-

tion of the testator; 2 Vern. 625; Mann v.

Mann, 14 Johns. (N. Y.) 1, 7 Am. Dec. 469

;

Lewis V. Lewis, 2 W. & S. (Pa.) 455. But see

Ryerss v. Wheeler, 22 Wend. (N. Y.) 148.

Parol evidence is not admissible to supply

any word or defect in the will ; Negro Cesar
V. Chew, 7 Gill & J. (Md.) 127 ; Comstock v.

Hadlyme, 8 Conn. .254, 20 Am. Dec. 100;

Hyatt V. Pugsley, 23 Barb. (N. Y.) 285. Parol
declarations of the testator about the time
of making the will are often admitted to

show the state of mind, capacity, and un-

derstanding of the _ testator; but they are

not to be used to show his intention; that

must be learned from the language used

;

Comstock V Hadlyme, 8 Conn. 254, 20 Am.
Dec. 100 ; Foster v. Smith, 156 Mass. 379, 31
N. E. 291. Parol evidence is inadmissible to

prove that a gift to a nephew was really in-

tended for the wife's nephew of the same
name; Root's Estate, 187 Pa. 118, 40 Atl.

818 ; but see 12 Harv. U Rev. 210. See, gen-

erally, Tud. Lead. Cas. R. P. 918; Wigram,
Wills.

Parol evidence has also been admitted in

the case of mistake in the description of the

subject matter of the devise, as where "the

tract of land on which I now live" was held

to prevaU over courses and distances ; Thom-
son V. Thomson, 115 Mo. 56, 21 S. W. 1085,

1128 ; Board of Trustees of M. E. Church v.

May, 201 Mo. 360, 99 S. W. 1093 (where the

numbers of the lots were wrongly given)

;

Douglas V. Bollnger, 228 111. 23, 81 N. E. 787,

119 Am. St. Rep. 409 (where the north half of

a section wa,s stricken out and the west half

held to pass, the latter being owned by the

testator).

The .doctrine that a non-testamentary docu-

ment may be admitted to probate with a will

(1) if referred to in the will as an existing

document, (2) if written before the will was
made, and (3) if actually in existence at the

time of the execution of the will, is said to be
firmly established in England; 13 L. R. Ir.

13 ; L. R. 1 P. & D. 198 ; also as to the first

point; 34 L. J. P. 105 ; and as to the third

;

3 App. Cas. 404; L. R. 1 P. 19. It may be

sufiiciently identified by reference in the

will ; 3 Sw. & Tr. 192. American courts gen-

erally seem to adopt the doctrine ; Lucas v.

Brooks, 18 Wall. (U. S.) 436, 21 L. Ed. 779

;

Skinner v. Bible Soc, 92 Wis. 209, 65 N. W.
1037 ; Fickle v. Snepp, 97 Ind. 289, 49 Am.
Rep. 449; Beall v. Cunningham, 3 B. Men.
(Ky.) 390, 39 Am. Dec. 469; Newton v. Sea-

man's Friend Soc, 130 Mass. 91, 39 Am. Rep.

433; Pollock v. Glassell, 2 Grat. (Va.) 439;

Gerrish v. Gerrish, S Or. 351, 34 Am. Rep.

585; In re Bresler's Estate, 155 Mich. 567,

119 N. W. 1104. See note in 19 Harv. L. Rev.

528.

The same doctrine is recognized in Magnus
V. Magnus, 80 N. J. Eq. 346, 84 Atl. 705 ; but
in that case a provision giving property to be
disposed of according to "my instructions to

her" failed because not identifying the in-

structions; and a bequests to creditors as
shown by a list to be found with the will was
void as an attempt to bequeath property to

persons only ascertainable by reference to a
non testamentary paper; Hartwell v. Mar-
tin, 71 N. J. Eq. 157, 63 Atl. 754.

In New York the doctrine was followed in

early cases : Jackson v. Babcock, 12 Johns.
(N. Y.) 394, where it was said that "there is

no question, since the statute of wills, as well

as before;" and that there was never any
doubt that when a paper is referred to, its

contents become a part of the will, and the

requirement of signing at the end is not af-

fected ; Tonnele v. Hall, 4 N. Y. 140, where
the paper was a copy of a map annexed after

the signature. The doctrine was, however,
not applied in the case of wills not actually
signed at the physical end (as where some
material part of the will followed the signa-

ture) ; In re Andrews, 162 N. Y. 1, 56 N. E.

529, 48 L. R A. 662, 76 Am. St. Rep. 294;
and in other cases the doctrine seems to have
been rejected, and it was said that an unat-
tested paper of testamentary nature referred
to cannot be taken as part of the will; Vogel
V. Lehritter, 139 N. Y. 223, 34 N. E. 914; In
re Emmons, 110 App. Div. 701, 96 N. Y. Supp.
506, where a will invalidly executed was not
made valid by a subsequent codicil properly
executed referring to it, and it was said gen-
erally that no testamentary provision in oth-

er unexecuted or unattested papers can be in-

corporated into a will; where there was no
indication that testator intended to make an
agreement part of a will and it would make
no change, it should not be included ; In re
Martindale, 69 Misc. 522, 127 N. Y. Supp. 887.
The paper must be described in clear and

definite terms, and where a sum of money
was given to be held in trust "for purposes
set forth in a sealed letter, which will be
found with the will," it was held not to des-
ignate a specific existing document with such
definiteness as to admit of its incorporation
in the will ; Appeal of Bryan, 77 Conn. 240,
58 Atl. 748, 68 L. R. A. 353, 107 Am. St. Rep.
34, 1 Ann. Cas. 393; and where the letter
directed to whom the money sHould be paid,
being testamentary in character it was in-
effective, not being executed as a will ; Bryan
v. Bigelow, 77 Conn. 604, 60 Atl. 266, 107 Am.



WILL 3470 WILL

St. Eep. 64. As to the precision required in

the clause incorporating the document, there

is some doubt; parol evidence has been ad-

mitted to show what paper it was ; 11 Moore
P. C. 427 ; 1 Nev. & Man. 576 ; the reference

must be certain as to the exact paper and as
to its existence; [1902] L. R. P. D. 238; In
re Young's Estate, 123 Cal. 342, 55 Pac. 1011

;

Phelps V. Robbins, 40 Conn. 273; at the time
the will was made; Chambers v. McDaniel,
28 N. C. 226; Johnson v. Clarkson, 3 Rich.

Eq. (S. C.) 305; St. John's Parish v. Bost-

wick, 8 App. D. C. 452.

Provisions of a trust deed not attested as

a will cannot be incorporated by reference

for the purpose" of denoting a bequest not

made by the will; Hatheway v. Smith, 79

Conn. 506, 65 Atl. 1058, 9 L. R. A. (N. S.)

310, 9 Ann. Cas. 99; nor can an ambiguous
deed of bargain aijd sale be converted into a

will hy parol evidence tending to show an
animvs testandi in the maker ; Noble v. Fick-

es, 230 111. 594, 82 N. B. 950, 13 L. R. A. (N.

S.) 1203 and note, 12 Ann. Cas. 282; Clay v.

Layton, 134 Mich. 317, 96 N. W. 458, followed

in Dodson v. Dodson, 142 Mich. 586, 105 N.

W. 1110.

See Devise; Legacy. See also Schouler;

Jarman ; Theobald, Wills ; Cancellation
;

Latent Ambiguity; Ambiguity; Muedee;
Nuncupative Wiix; Undue Ini'lubn'ce;

Peecatoey Words.
As to conditions in restraint of marriage,

see Condition ; Restraint of Maeeiage.
As to what, is necessary to constitute a de-

vise by implication, see 10 L. R. A. 816, n.

Foeeign Will. Where a German testator

specially appointed a person in England to

realize on his English estate and transmit

the proceeds to the German executor, the

court declined to grant probate to these per-

sons as executors according to the tenor of

the will ; [1894] 2 Q. B. 260.

Where property was settled upon English

trustees with power of appointment, the own-
er of the power exercised the power it gave
by will made in English form but invalid by
French law. It was held that the appoint-

ment was valid; L. R. 1 P. D. 90.

There may be independent wills in dif-

ferent jurisdictions; [1894] P. 9; [1896] P.

65.

Where a testator made two separate wi1\s

dealing separately with English and Scotch

assets, the court being satisfied that no cred-

itor would be prejudiced, granted letters un-

der the English will without requiring the

Scotch will to be incorporated, upon condi-

tion that a copy thereof should be filed and
a note to that effect made on the probate,

[1891] P. 285. And where a resident of Eng-

land made two wills, one termed the "English

will" relating solely to property in England,

and the other the "Anierican Will" relating

solely to property in this country, the orig-

inal of the latter was held entitled to pro-

bate in Kansas, the statute authorizing rec-

ord of the probate of foreign wills being held
as enlarging not restricting the jurisdiction

of the probate court ; Parnell v. Thompson,
81 Kan. 119, 105 Pac. 502, 33 L. R. A, (N. S.)

658. So where a resident of Delaware exe-

cuted a will there called the "American will,"

and removed to England and executed an-

other one, called the "English will," recogniz-

ing the former, the two were held to consti-

tute one will ; Flinn v. Frank, 8 Del. Oh. 186,

68 Atl. 196.

Where an executor was absent and ex-

pected to-be absent for two years and had
given X a power of attorney to act for him,
administration with the will annexed was
granted to X for the benefit of the execu-

tor ; [1891] P. 251.

As to wills of persons long absent, see Ab-
sentee. As to forfeiting a gift by contesting

the vnll, see Foefbituee. See Facsimile.

In Criminal Law. The power of the mind
which directs the action of a man.

In criminal jurisprudence, the necessity of

the concurrence of the will is deemed so far

indispensable that, in general, those persons

are held not amenable as offenders against

the law who have merely done the act pro-

hibited, without the concurrence of the will.

This has reference to difllerent classes of

persons who are regarded as laboring under
defect of will, and are, therefore, incapable

of committing crime.

Infants, who, from want of age, are ex-

cused from punishment. See Infant.

Persons laboring under mental imbecility

are not amenable for crime. See Insanity;
Lucid Intervals.

Persons subject to the power of others.

This exemption from crime, in the common
law, extends to the wife while in the imme-
diate presence and under the power of the

husband, but not to a child or servant. See

Coeecion. The distinction between the wife

and the child and especially the servant,

where the relation of master and servant is

of a permanent character, or where the law

gives the master unlimited control over the

acts of the servant, seems not to rest upon
any well-founded basis in present social re-

lations. The English law does not regard

one in the power of robbers or of an armed
force of rebels as responsible, criminaliter,

for his acts. No more should one be who is

wholly under the power of another, as a

child or servant may be ; 1 Russ. Cr. 14. See

Ch. J. Howe, 18 St. Trials 293. These ques-

tions should, in strictness, be referred to the

jury as matters of fact. See Duress; Co-

eecion.

As to ignorance of law or fact, see Ig-

norance; Intent.

WILL, ESTATES AT. See Estates at

Will.

WINCHESTER, STATUTE OF. An Eng-

lish statute, 13 Edw. I. relating to the inter-

nal, police of the kingdom. It required every
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man to provide himself with armor to aid in

keeping the peace; and if it did not create
the ofBces of high and petty constables, it

recognized and regulated them, and charged
them with duties answering somewhat to

those of our militia officers. The statute
took its name from the ancient capital of the
kingdom. It was repealed by the statute of
7 & 8 Geo. IV. c. 27. See 1 Seld. Essays 153.

WINDFALL. See Timbee ; Woods.

WINDING UP. The process of liquidating
the assets of a partnership or corporation,

for purposes of distribution. In England a
number of statutes, known as the Winding-up
Acts, have been passed to facilitate the set-

tlement of partnership affairs; Lind. Part
book iv. c. 3. It is now regulated by Act of
1908 and is transacted in the department for
companies winding-up.

WINDOW. An opening made in the wall
of a house to admit light and air, and to

enable those who are in to look out. Cited
in Hale v. Ins. Co., 46 Mo. App. 508.

The owner has a right to make as many
windows in his house, when not built on the
line of his property, as he may deem proper,
although by so doing he may destroy the
privacy of his neighbors; Bacon, Abr. Ac-
tions in Oeneral (B).

In cities and towns it is evident that the
owner of a house cannot open windows in

the party wall, q. v., without the consent of

the owner of the adjoining property, unless

he possesses the right of having ancient

lights, which see. The opening of such win-
dows and destroying the privacy of the ad-

joining property is not, however, actionable;

the remedy against such encroachment is

by obstructing them, vsdthout encroaching
upon the rights of the party who opened
them, so as to prevent a right from being ac-

quired by twenty years' use, 3 Camp. 82;

Levy v. Brothers, 4 Misc. 48, 23 N. Y. Supp.
S25. A bay or bow-window that projects

over the land of another is a nuisance, and
actionable as though it was an actual inva-

sion of the soil; Commonwealth v. Harris,

10 Wkly. Notes & Cas. (Pa.) 10; Wood, Nui-

sance 113. Where it projects beyond the

street line, it has been held in Pennsylvania
a purpresture, and the erection of it may be
restrained by injunction, although authorized

by a special city ordinance; Com. v. Harris,

10 Wkly. Notes Cas. (Pa.) 10; see Appeal

of Reimer, 100 Pa. 182, 45 Am. Rep. 373;

whether the window reached to the ground;

id.; or was built out of the second story;

Com. v. Harris, 15 Phila. 10.

See AiB ; Ancient Lights ; Highway ; Bat
Window; Light.

WINE. The unfermented juice of the

grape. State v. Moore, 5 Blackf. (Ind.) 118.

See Liquor Laws.

WIRELESS TELEGRAPHY. The use of

wireless telegraphy in the Russo-Japanese

war, as a means of transmitting orders and
information, gave rise to several difficult

problems in the relations between belliger-

ents and neutrals. In consequence, the Con-

vention Respecting the Rights and Duties of

Neutral Powers and Persons in War on
Land, adopted at the Hague in 1907, pro-

vides (art. 3) that "belligerents are also for-

bidden (a) to erect on the territory of a neu-

tral power a wireless telegraphy station or

any apparatus intended to serve as a means,
of communication with belligerent forces on
land or sea; (b) to make use of any instal-

lation of this kind established by them be-

fore the war on the territory of a neutral

power, for purely military purposes and not

previously opened for the service of public

messages." Neutral powers are, moreover,

required by art. 5 not to allow the acts for-

bidden to belligerents by art. 3. But, on the

other hand, art 8 states that "a neutral is

not bound to forbid or restrict the employ-

ment on behalf of belligerents of telegraph or

telephone cables or of wireless te'.egraphy

apparatus whether belonging to it, or to

companies or to private individuals." Art
5 of the Convention Relating to the Rights

and Duties of Neutral Powers in Maritime
War repeats the prohibition in the first par-

agraph of art 3. See Hershey, Int. L. and
Dip. of the Russo-Japanese War 115-124.

A convention was concluded between the

United States and foreign countries, and was
proclaimed by the President, July 8, 1913.

The Convention for the Safety of Life at

Sea was signed at London, January 20, 1914.

It has not yet been' approved by the United
States senate. Only an abstract of its provi-

sions on this subject can be given. Mer-
chant ships which are mechanically propel-

led, which carry more than twelve passen-
gers and proceed from a port of one of the
countries to a port situated outside such
country, or conversely, are subject to the

Convention. All merchant ships, whether
they are propelled by machinery or by sails,

and whether they carry passengers or not,

shall, when they proceed between such ports,

be filled with a radiotelegraphic installation

if they have on board 50 or more persons
in all.

The governments of any contracting state,

if it considers the installation unreasonable
or unnecessary, may exempt ships which do
not go more than 150 miles from the nearest
coast ; ships on which the number of persons
is exceptionally or temporarily increased up
to or beyond 50, by the carriage of cargo
hands for part of the voyage, provided the
ships are not going from one continent to
another and remain between thirty degrees
north and south latitude; and sailing ships
of primitive build, such as junks, etc.

First class ships are those having a con-
tinuous service, including ships intended to
carry 25 or more passengers, if they have an
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average speed in service of 15 knots, or

more, or if they have an average speed in

service of 18 knots and when subject to the

twofold condition that they have on board
200 persons or more, passengers and crew,

and that they go on their voyage more than

500 sea miles between any two consecutive

ports. But such ships may be placed in the

second class if they have a continuous watch.

Second class. Ships having a service of

limited duration. Such ships must maintain
a continuous watch for at least seven hours

a day, and a watch of ten minutes at the be-

ginning bf every other hour.

Third class. They have no fixed period of

service. All ships not in the first or second

class are in the third class.

WIRES. By the .provisions of the Revised
Statutes § 5263, electrical companies must so

construct and maintain their lines as not to

obstruct ordinary travel or navigation. This

act grants to the companies which accept its

provisions a species of easement or right of'

way; Western U. Tel. Co. v. New York, 38

Fed. 553, 3 L. B. A. 449. It does not pre-

vent state legislatures from enacting statutes

.requiring telegraph wires to be placed un-

derground; Amei:ican R. Tel. Co. v. Hess, 123

i<l. Y. ,641, 26 N. B. 919, 13 L. R. A. 454, 21

Am. St. Rep. 764; New. York v. Squire, 145

V,.^'S. 175, 12 Sup. Ct. 880, 36 L. Ed. 666;

and when declared a nuisance, they may be

forqibly removed, although the subways are

not in a condition to receive them ; Ameri-

can R. Tel., Co. v. Hess, 125 N. Y. 641, 26 N.

E. 919, 13 t, R. A. 454, 21 Am. St. Rep. 764.

The attachment of wires to the roof of a
building may be prohibited by municipal or-

dinance in the exercise of the police power;
Electric Imp. Co. v. San Francisco, 45 Fed.

593, 13 L. R. A. 131 ; and the company is

liable to the owner of the premises for mak-
ing such attachment without permission;

Gray v. G. L. Co., 114 Mass. 149, 19 Am.
Rep. 324,"

AlthougK not an insurer of safety to trav-

ellers all reasonable precautions must be

taken iri stringing wires; Western Union Tel.

Co. v. Eyser, 2 Colo. 148; id., 91 U. S. 495,

note, 28 L.' Ed. 377; and in investigating

promptly detached or grounded wires; II-

lingsworth v. Light Co., 161 Mass. 583, 37

N. E. 778, 25 L. R. A. 552'; Texarkana G. &
B. L. Co. V. Orr, ^9 Ark. 215, 27 S. W. 66,

43 Am. St. Rep. 80;, and in removing dead
wires in the case of tire or accident; Nichols

v. City of Minneapolis, 33 Minn. 430, 28 N.

W. 868, 53 Am. Rep. 56; but the mere fact

that one was killed by a hanging wire does

not prove negligence ; Suburban Electric Co.

v: Nugent, 58 N. J. L. 658, 34 Atl. 1069, 32

L. R. A. 700; contra, Haynes v. Gas Co., 114

N. C. 203, 19 S. B. 844, 26 L. R. A. 810^ 41

Am. St. Rep. 786.

In many of the states the insulation of the

wire is made the subject Of statutory pMvi-

sion, and even in the absence of such provi-

sion, it has been held that non-insulation is

negligence; Illingsworth v. Light Co., 161

Mass. 583, 37 N. E. 778, 25 L. R. A. 552.

A company will be liable for damages if

a dead wire, coming Into contact with a live

wire of another company, becomes charged
and causes injury or death; Texarkana G.

& E. L. Co. v. Orr, 59 Ark. 215, 27 S. W. 66,

43 Am. St. Rep, 30.

One whose occupation requires his proxim-
ity to an electric wire may presume it to be
insulated ; Clements v. Light Co., 44 La. Ann.
692, 11 South. 51, 16 L. R. A. 43, 32 Am. St.

Rep. 348; and he is not required to make
an examination in order to ascertain if such
be the case ; Giraudi v. Imp. Co., 107 Cal. 120,,

40 Pac. 108, 28 L. R. A. 596, 48 Am. St. Rep.
114. A traveller may pick up a wire from the

street and throw it outside the regular line

of travel without being guilty of contributory

negligence; Bourget v. Cambridge, 156 Mass.

393, 31 N. E. 890, 16 L. R. A; 605; Haynes v.

Gas Co., 114 N. C. 203, 19 S. E. 844, 26 L.

R. A. 810, 41 Am. St. Rep. 786 ; Texarkana
G. & B. L. Co. V. Orr, 59 Ark. 215, 27 S. W.
66, 43 Am. St Rep. 30. For injuries so re-

ceived damages may be recovered either from
the city; Bourget v. Cambridge, 156 Mass.

393, 81 N. E. 390, 16 L. R. A. 605 ; or from
the company ; Texarkana 6. & E. L. Co. v.

Orr, 59 Ark. 215, 27 S. W. 66, 48 Am. St.

Rep. 30. But in order to sustain an action

for damages, it must be clearly shown that

there was no contributory negligence ; Moore
V. Illuminating Co., 43 La. Ann. 792, 9 South.

433. It has been considered contributory

negligence to step on a live wire after a

warning; Cook v. Electric Co., 9 Houst.

(Del.) 306, 32 Atl. 643.

The wires of electric light and electric

railway companies, unlike those of telegraph

and telephone companies, carry a strong and
dangerous current, and such companies are

bound to the highest degree of care in the

pursuit of their business; Haynes v. Gas Co.,

114 N. 0. 208, 19 S. B. 344, 26 L. R. A. 810,

41 Am. St. Rep. 786.

If a teleplione wire has been negligently

allowed to drop across a trolley wire, the

owner of the latter is jointly liable with the

owner of the telephone wire for injuries to

a third person caused by electricity conveyed

through it from the trolley wire ; City Elec-

tric St. Ry. Co. V. Conery, 61 Ark. 381, 33

S. W. 426, 31 L. R. A. 570, 54 Am. St Rep.

262. See Denver C. E. Co. v. Simpson, 21

Colo. 371, 41 Pac. 499, 31 L. R. A. 566; »
Harv. L. Rev. 505; Keasbey, Electric Wires;

Croswell, Electricity ; Electric Light ; Tele-

graph AND Telephone; Negligence; Master
AND Servant.

WISBY, LAWS OF. See Code. They are

printed in 30 Fed. Cas. 1189.

~ WISCONSIN. One of the states of the

United Statesr '
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It was originally part ot the Northwest Territory.
Bee Ohio. It was made a separate territory, with
the name of Wisconsin, by act of April 20, 1836. The
territory was afterwards divided, and the territory
ot Iowa set off, June 12, 1838. It was admitted into
the Union May 29, 1848.
The constitution, was adopted by a convention at

Madison, on February 1, 1848. This constitution, as
modified by amendments, is still in force.

WITCHCRAFT. Under 33 Hen. VIII. c. 8
and,! Jac. I. c. 12, the offence of witchcraft,

or supposed intercourse with evil spirits, was
punishable with death. These acts were not
repealed till 1736. 4 Bla. Com. 60.

A charge to a jury was upheld that, if

the accused believed in witchcraft founded
on the belief that the Scriptures taught it

and, that if, as a result of such belief,

he considered he had a right to kill one ac-

cused of causing deaths among his people,

though he knew such killing was contrary to

human law, it was not an insane delusion;
Hotema v. U. S., 186 U. S. 419, 22 Sup. Ct
895, 46 L. Ed. 1225.

WITH. An atonement among the early

Germans by a wrong-doer to the king or the
community. It is said to be the germ of the
idea that wrong is not simply the affair of

the injured individual, and is therefore a
condition precedent to the growth of a crimi-

nal law. 2 Holdsw. Hist E. L. 37. See 1

Sel.' Essays, Anglo-Amer. L. H. 100.

'wiTENA-GEMOT (spelled, also, wittena-

gemot, gewitena-gemote ; from the Saxon
wita, a wise man, gemote, assembly,—the

assembly of wise men). The king's council

of wise men. There is said to be more au-

thority for this short form (Witan) than for

Witena-Gemot (not WitenS-gemot). Pollock,

in 1 Sel. Essays in Anglo-Amer. L. H. 90 (14

L. Q. R. 291); Pollock, Expansion of C. L.

140; Vinagradoff (Engl. Soc. 6) gives it as

witana-gemote.
It was the grand council of the kingdom,

and was held, generally, in the open air,

by public notice or particular summons, in

or near some city or populous town. These
notices or summonses were issued upon de-

termination by the king's select council, or

the body met without notice, when the throne

was vacant, to elect a new king. Subsequent-

ly to the Norman conquest it was called com-,

nvune concilium regni, curia regis and finally

parliament; but its character had become
considerably changed. It was a court of last

resort, more especially for determining dis-

putes between the king and his thanes, and,

ultimately, from all inferior tribunals. Great
offenders, particularly those who were mem-
bers of or might be summoned to the king's

court, were here tried. The casual loss of

title-deeds was suppliedj and a very extensive

equity jurisdiction exercised. 1 Spence, Eq.

Jur. 73; 1 Bla. Com. 147; 1 Reeve, Hist. Eng.

Law 7; 9 Co. Pref.

The principal duties of the wltena-gemot,

besides acting as a high court of judicature,

was to -elect the sovereign, assist at his cor-

Bouv.—218

onation, and co-operate in the enactment and
administration of the laws. It made treaties

jointly with the king, and aided him in di-

recting the military affairs of the kingdom.

Examination into the state of churches, mon-
asteries, their possessions, discipline, and
morals, were made before this tribunal. It

appointed magistrates, and regulated the coin

of the kingdom. It also provided for levying

upon the people all such sums as the public

necessities required ; and no property of a

freeman was, in fact, taxable without the

consent of the gemote. Bede, lib. 2, c. 5

;

3 Turner, Angl. Sax. 209; 1 Dugdale, Mon.
20; Sax. Chron. 126, 140.

The deliberations of their body had great
weight; all important actions, such as law-
making, were done by their advice ; but they
could not ^ind did not pretend to do without
the consent of the freeholders when a capital

decision—such as the voting of a tax, the
election of a king, the passing of a law—was
in question. At first the king of the Eng-
lish would go around with his proposed laws
to the several folk-mote, getting the separate
consent of each, but in the tenth century the
kings bethought them of summoning the
moots of the various shires to meet them at

some convenient central spot, as Oxford or
London, and what this collective moot or

Mycel-gemot agreed to need not be confirmed
again, since men from every shire were pres-

ent. The Mycel-gemot was the Magnum Con-
cilium, of the Normans and developed into

the High Courts and Parliaments of the thir-

teenth century. 1 Social England 186. See
Stevens, Sources of the Constitution 62.

WITH STRONG HAND. In Pleading. A
technical phrase indispensable in describing

a forcible entry in an indictment. No other
word or circumlocution will answer the same
purpose. 8 Term 357.

WITHDRAW. To take away what has
been enjoyed ; to take from. Central R. & B.
Co. V. State, 54 Ga. 409.

WITHDRAWAL OF OPINION. In a case
in E. B. & B. 746, in the Exchequer, wh^re
there was an evenly divided court, it is stat-

ed in the syllabus that, the junior judge hav-
ing withdrawn his opinion, a motion to en-

ter verdict on the plea for the plaintiff was
discharged. The case then went to the Ex-
chequer Chamber; both cases are reported
together.

WITHDRAWING A JUROR. An agree-
ment made between the parties in a suit to

require one of the twelve jurors impanelled
to try a cause to leave the jurybox ; the act
of leaving the box by such a juror is also
called the withdrawing a juror.

This arrangement usually takes place at
the recommendation of the judge, when it

is obviously improper the case should pro-
ceed any further. And it seems now set-

tled that in civU cases the court has power
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to do this, in the exercise of a sound discre-

tion, without the consent of the parties, in-

stead of nonsuiting the plaintiff; People v.

Judges of New Torli, 8 Oow. (N. Y.) 127.

A refusal under the special circumstances
was held error in IkicKahan v. B. Co., 223
Pa. 1, 72 Atl. 251, 16 Ann. Cas. 173.

The effect of withdrawing a juror puts
an end to that particular trial, and each
party must pay his own costs ; 3 Term 657

;

1 Or. M. & E. 64. In Pennsylvania, the costs

abide the event of the suit; Tr. & H. Pr. §

689. But the plaintiff may bring a new suit

for the same cause of action ; Ry. & M. 402

;

3 B. & Ad. 349. See 8 Chitty, Pr. 917.

In American practice, however, the same
cause goes over, or is continued, without im-

pairing the rights of either party, until the

next term.

It is usually a mere method of continuing

a case, for some good reason. Most of the

cases hold that it is the proper practice when
it is necessary to prevent the defeat of jus-

tice, and that it may he done by the consent
of the parties in a civil case.

The eases are collected in a note in 48 L.

K. A. 432. It was held in the case there

reported that the practice does not obtain in

Oregon. There, however, the request appears
to have heen made immediately after a mo-
tion to continue for the absence of material

evidence had been refused. In Glendenning
V. Canary, 64 N. Y. 636, it was held the prop-

er practice where any accident- or misappre-
hension or disappointment would render a
trial unjust It is said to be proper In crim-

inal cases, though without defendant's con-

sent; State V. Weaver, 35 N. C. 203 ; U. S. v.

Morris, 1 Curtl 23, Fed. Cas. No. 15,815 ; con-

tra. In a capital case; State v. Ephraim, 19

N. C. 162; a felony; 2 Stra. 984. But see

Jeopardy.
In the federal court (Illinois) where, at

the conclusion of plaintiff's testimony, the

court would. If a verdict were rendered for

him, set the same aside, and a motion Is made
by defendant to direct a verdict for him,
plaintiff is not allowed to take a nonsuit, but

may withdraw a juror and discontinue ; Wol-
cott v.'Studebaker, 34 Fed. 8.

Where the plaintiff, at the suggestion ot

the judge, withdraws a juror, with the under-

standing of bringing the matter to a final con-

clusion, it amounts to an undertaking not to

bring an action for the same cause ; and If a

second action be commenced, the court will

stay the proceedings as against good faith

:

1 Chit. Arch. Pr. 285. It Is held that, If a

juror is withdrawn, no future action lies for

the same cause of action ; 14 M. & G. 808.

If, after a prisoner has pleaded to an in-

dictment, and after the jury have been sworn
and evidence offered, the public prosecutor,

without the consent of the prisoner, withdraw
a juror merely because he is unprepared with

his evidence, the prisoner cannot afterwards

be tried on the same indictment; People v.

Barrett, 2 Caines (N. Y.) 304, 2 Am. Dec. 239

;

Arch. Cr. Pr. & PI. 347.

WITHDRAWING RECOAD. The with-
drawing by plaintifif's attorney of the nisi

prius record filed in a cause, before a jury Is

sworn, has the same effect as a motion to

postpone. 2 C. & P. 185 ; 3 Camp. 333.

WITHERNAM. The name of a writ which
issues on the return of elongata to an alias

or pluries'wrlt of replevin, by which the sher-

iff Is commanded to take the defendant's own
goods which may be found in his bailiwick,

and keep them safely, not to deliver them to

the plaintiff until such time as the defendant
chooses to submit himself and allow the dis-

tress, and the whole of it to be replevied;

and he is thereby further commanded that

he do return to the court in what manner he
shall have executed the writ. Hamm. N. P.

453; Co. 2d Inst. 140; Fitzh. N. B. 68, 69.

WITHHOLD. Withholding property is not

equivalent to concealing property. To with-

hold commissions implies a temporary sus;

pension rathei* than a total and final denial

or rejection of the same. U. S. v. Dumas, 149

U. S. 278, 13 Sup. Ct. 872, 37 L. Ed. 734.

WITHIN. In the limits or compass of. 54

Ala. 531. It may be used in the sense of in

or at the end of. Adams v. Cummiskey, 4

Cush. (Mass.) 420.

WITHOUT. Outside; beyond. Welton v.

Missouri, 91 U. S. 277, 23 L. Ed. 347 ; Ains-

lle V. Martin, 9 Mass. 456.

WITHOUT DAY. This signifies that the

cause or thing to which it relates is indefinite-

ly adjourned: as, when a case Is adjourned

without day It is not again to be inquired

into. When the legislature adjourn without

day, they are not to meet again. This Is

usually expressed In Latin, sine die.

WITHOUT IMPEACHMENT OF WASTE.
When a tenant for life holds the land with-

out impeachment Of waste, he is, of course,

dispunishable for waste, whether wilful or

otherwise., But still this right must not be

wantonly abused so as to destroy the estate;

and he will be enjoined from committing

malicious waste; Bac. Abr. "Waste (N) ; 2 Eq.

Cas. Abr. Waste (A, pi. 8). See Impeach-

ment OF Waste ; Waste.

WITHOUT PREJUDICE. See Compeo-

MISE.

WITHOUT RECOURSE. See Sans Ee-

covBS ; Indorsement.

WITHOUT RESERVE. These words are

frequently used in conditions of sale at pub-

lic auction, that the property offered, or to be

offered, for sale, will be sold without reserve.

When a property is advertised to be sold

without reserve, if a puffer be employed to

bid, and actually bid at the sale, the courts

will not enforce a contract against a pur-

chaser, into which he may have been drawn
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by the vendor's want of faith ; 5 Madd. 34.

See Puffee; Atjction.

WITHOUT THIS, THAT. In Pleading.

Technical words used in a traverse (q. v.) for
the purpose of denying a material fact in the
preceding pleadings, whether declaration,
plea, replication, etc. The Latin term is o6s-
gue hoc (q. v.). Com. Dig. Pleader (G 1) ; 1
Ghitty, PI. 576, note a.

WITNESS (Anglo-Saxon witan, to know).
One who testifies to what he knows. One
who testifies under oath to something which
he knows at first hand. 1 Greenl. Ev. §§ 98,

328.

One who is called upon to be present at
a transaction, as, a wedding, or the making
of a will. When a person signs his name to

a written instrument to signify that the same
was executed in his presence, he is called an
attesting witness.

The principal rules relating to witnesses
are the same in civil and in criminal cases,

and the same in all the courts, as well in

those various courts whose forms of pro-

ceeding are borrowed from the civil law, as
in those of the common law; 3 Greenl. Ev.

f§ 249, 402 ; 2 Ves. Ch. 41 ; Dwlght v. Pome-
roy, 17 Mass. 303, 9 Am. Dec. 148. There is

no presumption that a witness will or vrill

not speak the truth; Chicago U. T. Co. v.

O'Brien, 219 111. 303, 76 N. E. 341; State v.

Taylor, 57 S. C. 483, 35 S. E. 729, 76 Am. St.

Rep. 575; State v. Halverson, 103 Minn. 265,

114 N. W. 957, 14 L. R. A. (N. S.) 947, and note,

123 Am. St Rep. 326; contra, Cornwall v.

State, 91 Ga. 280, 18 S. E. 154; State v.

Jones, 77 N. C. 520. In California there is a
statutory presumption that a witness, un-

contradicted, tells the truth ; Code Civ. Proc.

§ 1847 ; and this requires an instruction to the

jury to that efCect; Fries v. American Lead
PencU Co., 141 Cal. 612, 75 Pac. 164. See

Bias.

As TO THE Competency of Witnesses.
The question of the competency of a wit-

ness is for the court, and not for the jury

;

State V. Michael, 37 W. Va. 565, 16 S. E. 803,

19 L. R. A. 605 ; State v. Doyle, 107 Mo. 37,

17 S. W. 751 ; Mead v. Harris, 101 Mich. 585,

60 N. W. '284; and the determination, being

of a matter of fact, is not, as a matter of

principle, reversible; Freeny v. Freeny, 80

Md. 406, 31 Atl. 304 ; Com. v. Robinson, 165

Mass. 426, 43 N. E. 121 ; and an objection to

competency is not necessarily waived if not

taken before his examination In chief; HIU
V. Postley, 90 Va. 200, 17 S. E. 946.

All persons, of whatever nation, may be

witnesses; Bacon, Abr. Bvidence (A). But
in saying this we must, of course, except

such as are excluded by the very definition

of the term ; and we have seen it to be es-

sential that a witness should qualify himself

by taking an oath. Therefore, all who can-

not understand the nature and obligation of

an oath, or whose religious belief is so de-

fective as to nullify and render it nugatory,

or whose crimes have been such as to indi-

cate an extreme insensibility to its sanctions,

are excluded. And, accordingly, the follow-

ing classes of persons have been pronounced
by the common law to be incompetent.

Infants so young as to- be unable to ap-

preciate the nature and binding quality of

an oath. A child under the age of fourteen

is presumed incapable until capacity be
shown, but the law fixes no limit of age
which will of Itself exclude. Whenever a

child displays sufficient Intelligence to ob-

serve and to narrate. It can be admitted to

testify; 7 C. & P. 320; McGufC v. State, 88

Ala. 151, 7 South. 35, 16 Am. St. Rep. 25;

Com. V. Lynes, 142 Mass. 577, 8 N. E. 408,

56 Am. Rep. 709. A child five years old has
been admitted to testify; 1 Greenl. Ev. §

367 ; 3 C. & P. 598 ; Com. v. Hutchinson, 10

Mass. 225 ; State v. Juneau, 88 Wis. 180, 59

N. W. 580, 24 L. R. A. 857, 43 Am. St. Rep.

877 ; Wheeler v. U. S., 159 U. S. 523, 16 Sup.

Ct. 93, 40 L. Ed. 244. But if the child is not

sufiiciently instructed on this "point," the

trial may be put off, in order to give the

necessary Instruction; 2 Leach, C. C. 86;
but only in the discretion of the court; 2

C. & K. 246. The law presumes that all wit-

nesses tendered in a court of justice are not
only competent but credible. If a witness is

incompetent, this must be shown by the par-

ty objecting to him; if he is not credible,

this must be shown either from his examina-
tion, or by impeaching evidence alfunde; 1

Whart. Ev. § 392.

Idiots, lunatics, intoxicated persons, and,
generally, those who labor under such pri-

vation or imbecility of mind that they can-

not understand the nature and obligation

of an oath. The competency of such is re-

stored with the recovery or acquisition of
this iwwer ; Livingston v. Kiersted, 10 Johns;
(N. Y ) 362 ; Evans v. Hettich, 7 Wheat. (U.

S.) 453, 5 L. Ed. 496; but the question of
their credibility should be left to the jury;

Walker v. State, 97 Ala. 85, 12 South. 83.

And so a lunatic in a lucid interval may tes-

tify; 1 Greenl. Ev. § 365; even though an
inmate of an insane asylum ; State v. Brown,
2 Marvel (Del.) 380, 36 Atl. 458 (where the
testimony was admitted by a divided court)

;

Pittsburgh & W. Ry. Co. v. Thompson, 82
Fed. 720, 27 C. C. A. 333; or one who has
been adjudged Insane; Wright v. Exp. Co.,

80 Fed. 85; and the question whether a luna-

tic has sufficient understanding to testify Is

to be determined by the court; District of
Columbia V. Armes, 107 U. S. 519, 2 Sup. Ct
840, 27 L. Ed. 618, where it was said that
the rule as laid down in Reg. v. Hill, 5 Cox
C. C. 259, "has never been overruled." Per-
sons deaf and dumb from their birth are
presumed to come within this principle of
exclusion until their competency is shown ; 1

Greenl. Ev. § 366 ; but such a person is not
deemed to be an idiot ; State v. Howard, 118
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Mo. 127, 24 S. W. 41. A witness unable to

speak or hear Is not incompetent, but may
give his evidence by writing or by signs, or

in any other manner in which he can make
it intelligible ; Steph. Ev. art. 107. See Com.
V. Casey, 11 Cush. (Mass.) 417, 59 Am. Dec.

150. A person in a state of intoxication can-

not be admitted as a witness ; Gebhart v.

Shindle, 15 S. & R. (Pa.) 235. See Hartford
V. Palmer, 16 Johns. (N. T.) 14.3. Deficiency

in iierception must go to the incapacity of

perceiving the matter in dispute, in order

to operate as an exclusion, hence a blind man
can testify to what he has heard, and a deaf

man to what he has seen; 1 Whart. Bv. §

401.

Such as are insensible to the obligation of

an oath, from defect of religious sentiment

or belief. Atheists, and persons disbelieving

in a:ny system of divine rewards and punish-

ments, are of this class, and are at common
law incompetent as witnesses ; Bull. N. , P.

292. See 1 Atk. 21 ; Butts v. Swartwood, 2

Cow. (N. Y.) 431, 433, n. ; Arnold v. Arnold's

Estate, 13 Vt. 362 ; Central Military Tract K.

Co. V. Rockafellow, 17 111. 541 ; Smith v.

Coifin, 18 Me. 157. It is reckoned suflScient

qualification in this particular if one believe

in a God and that he will reward and punish

us according to our deserts. It is enough to

believe that such punishment visits us in

this world only; 1 Greenl. Ev. § 369; Blair

V. Seaver, 26 Pa. 274 ; Brock v. Milligan, 10
Ohio, 121; Atwood v. Walton, 7 Conn. 66;
People V. McGarren, 17 Wend. (N. Y.) 460;
State V. Belton, 24 S. C. 185, 58 Am. Kep. 245;

see 3 Tayl. Ev. 9th ed. 910, where the cases

are collected.

It matters not, so far as mere competency
is concerned, that a witness should believe

in one God, or in one God rather than an-

other, or should hold any particular form
of religious belief, provided only that he
brings himself within the rule above laid

down. And, therefore, the oath may be ad-

ministered in any form whatever, and with
any ceremonies whatever, that will bind the

conscience of the witness; 1 Greenl, Ev. §

371; 1 Sm. L. Cas. 739. See Oath. By stat-

ute in England and in most of the states,

religious disbelief no longer disqualifies, pro-

vision being made for an afllrmation instead,

and the witness, if testifying falsely, being
subject to the penalties of perjury; Whart.
Ev. § 395, n. See, generally, 1 Sm. L. Cas.

737, where, under such a statute, the witness
testified that he had no belief in a supreme
being or a future state of rewards and pun-

ishment, it was error to charge that this

might be considered as affecting his credibil-

ity ; Brink v. Stratton, 176 N. Y. 150, 68 N.
E. 148, 63 L. R. A. 182.

Persons infamous, i. e. those who have
committed and been legally convicted of

crimes the aature and magnitude of which
show them to be insensible to the obligation

of an oath. See Infamy. Such crimes are

enumerated under the heads of treason, fel-

ony, and the crimen falsi; 1 Greenl. Ev. {

373; 2 Dods. Adm. 191. See Cbimen Falsi.

The only method of establishing infamy
is by producing the record of conviction.

It is not even sufficient to show an admission
of guilt by the witness himself; People v.

Whipple, 9 Cow. (N. Y.) 707; Com, v. Bon-
ner, 97 Mass. 587; but in England a witness
may be asked whether he has been convicted,

etc. ; Steph. Ev. art. 130. Pardon or the re-

versal of a sentence restores the competency
of an infamous person, except where this

disability is annexed to an offence by a stat-

ute; 1 Greenl. Bv. § 378; 2 Hargr. Jurid.

Arg. 221. See U. S. v. Hall, 53 Fed. 352;
Logan V. XJ. S., 144 U. S. 263, 12 Sup. Ct. 617,

36 I* Ed. 429 ; Martin v. State, 21 Tex. App.

1, 17 S. W. 430 ; even if granted for the rea-

son, among others, that his testimony was de-

sired by the government in a cause then pend-

ing; Boyd V. U. S., 142 U. S. 450, 12 Sup. Ct.

292, 35 L. Ed. 1077. See Paedon.
This exclusion on account of infamy or

defect in religious belief applies only where
a person is offered as a witness ; 2 Q. B. 721.

But wherever one is a party to the suit, wish-

ing to make affidavit in the usual course of

proceeding, and, in general, wherever the law
requires an oath as the condition of its pro-

tection or its aid, it presumes conclusively

and absolutely that all persons are capable

of an oath ; Skinner v. Perot, 1 Ashm. (Pa.)

57. There is a conflict of authority as to

how far a foreign judgment of an infamous
offence disqualifies a witness. In New York,

he is not disqualified; National T. Co. v.

Gleason, 77 N. Y. 400, 33 Am. Rep. 632. In

Pennsylvania, he is held not to be disqualified

unless the record of conviction be produced,

and not then if he has served out his term
of imprisonment ; Com. v. Hanlon, 3 Brewst.

(Pa.) 461. In Massachusetts, the record is ad-

mitted merely to affect his credibility ; Com.
V. Green, 17 Mass. 515. In New Hampshire,
the witness will be disqualified if the laws of

his own state make him so, and the crime,

if committed in New Hampshire, would have
had the. same effect ;

' Chase v. Blodgett, 10

N. H. 22. In Campbell v. State, 23 Ala. 44;

and Uhl v. Com., 6 Gratt (Va.) 706 ; the rec-

ord is rejected altogether ; but not so in State

V. Candler, 10 N. C. 393. He is disqualified

in Nevada; State v. Foley, 15 Nev. 64, 37

Am. Rep. 458. See Whart. Confi. Laws §§

107, 769. A conviction and sentence can have

no such effect beyond the limits of the state

in which the judgment is rendered unless the

statute of another state give such effect to

them ; Logan v. U. S., 144 U. S. 263, 12 Sup.

Ct. 617, 36 L. Ed. 429. If a statute permits

a defendant in a criminal case to testify on
his own behalf, he may do so, though in-

famous, but not against a co-defendant;

State V. Peterson, 35 S. C. 279, 14 S. E. 617.

When it is said that all persons may be

witnesses, it is not meant that all persons
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may testify in all cases. The testimony of

such as are generally quaUfled and compe-
tent under other circumstances or as to other

matters is sometimes excluded out of regard

to their special relations to the cause in is-

sue or the parties, or from some other cir-

cumstances not working a general disqualifi-

cation.

Parties to the record were not competent
witnesses, at common law, for themselves

or their co-suitors. Nor were they compella-

ble to testify for the adverse party ; 7 Bingh.

395 ; Frear v. Evertson, 20 Johns. (N. Y.) 142

;

but they were competent to do so ; although

one of several co-suitors could not thus be-

come a witness for the adversaries without

the consent of his associates ; Bridges v. Ar-

mour, 5 How. (U. S.) 91, 12 L. Ed. 64 ; Evans
V. Gibbs, 6 Humph. (Tenn.) 405. Regard was
had not merely to the nominal party to the

record, but also to the real party in interest;

and the former was not allowed to testify for

the adverse side without the consent of the

latter ; Bradlee v. Neal, 16 Pick. (Mass.) 501

;

Frear v. Evertson, 20 Johns. (N. Y.) 142.

Persons who have no interest in the matter

In controversy are not incompetent merely be-

cause parties to the action; Martin v. Mar-
tin, 118 Ind. 227, 20 N. E. les.

In some jurisdictions a party had the right

of compelling his adversary to answer inter-

rogatories under oath, as also to appear and
testify. And, in equity, parties could require

and use each other's testimony; and the an-

swer of a defendant as to any matters stated

in the bill was evidence in his own favor ; 1

Greenl. Ev. § 329 ; 2 Story, Eq. Jur. 1528.

There were other exceptions to this rule.

Cases where the adverse party had been

guilty of some fraud or other tortious and
unwarrantable act of intermeddling with the

complainant's goods, and no other evidence

than that of the complainant himself could

be had of the amount of damage,—cases,

also, where evidence of the parties was deem-
ed essential to the purposes of public justice,

no other evidence being attainable,^were

exceptions ; 1 Greenl. Ev. § 348 ; Herman v.

Drinkwater, 1 Greenl. (Me.) 27.

On this same principle, persons directly

interested in the result of the svAt (see In-

tkbest), or in the record as an instrument

of evidence, were excluded; and where the

event of the cause turned upon a question
which if decided one way would have ren-

'dered the party offered as a witness liable,

while a contrary decision would have pro-

tected him, he was excluded; Stark. Ev.

1730. But to this rule, also, there were ex-

ceptions : Stark. Ev. 1731 ; of which the

case of agents testifying as to matters to

which their agency extended, forms one; 1

Greenl. Ev. § 386 ; so also an employ^ of a
charitable institution ; Appeal of Combs, 105

Pa. 155 ; or a taxpayer of a town to which a
library was given by will; Hitchcock v. Shaw,

160 Mass. 140, 35 N. E. 671; were not in-

competent for interest.

In both England and the United States,

the rules of exclusion on the ground of in-

terest have been abrogated. The object of

the statutes has been to remove all artificial

restraints to competency so as to put the

parties upon a footing of equality with other

witnesses, both in their admissibility to tes-

tify for themselves, and in their being com-
pellable to testify for others ; Texas v. Chiles,

21 Wall. (U. S.) 488, 22 L. Ed. 650. In most
of the statutes, however, cases are excepted
where a suit is brought by or against execu-

tors or administrators. In these cases where
one of the parties to a contract is dead, the

survivor is not permitted to testify ; Karns
v. Tanner, 66 Pa. 297; but this exception

does not exclude directors or stockholders

of a corporation which is a party, when the

other party is dead ; Gunn v. Thruston, 130
Mo. 339, 32 S. W 654; Ullman v. Loan Co.,

96 Ga. 625, 24 S. E. 409. But the exception

does not make the surviving party incompe-
tent, it only precludes him from testifying to

communications with the deceased ; Kelton v.

Hill, 59 Me. 259 ; Stoneclpher v. Hall, 64 lU.

121. The test is the nature of the com-
munications. The witness cannot testify to

personal communications with the deceased
party ; Hatch v. Peugnet, 64 Barb. (N. Y.)

189 ; Richardson v. Haney, 76 la. 101, 40 N.
W. 115; Blackwell's D. T. Co. v. McElwee,
100 N. C. 150, 5 S. B. 907; but it has been
held that if documents can be proved by in-

dependent evidence, the case Is not within
the exception; Moulton v. Mason, 21 Mich.

364. A husband may testify to conversation
between his wife and the decedent, in which
he took no part; Sullivan v. Latimer, 38 S.

C. 158, 17 S. E. 701 ; but one who is interest-

ed in the contest of a will cannot testify as
to conversations between testator and anoth-
er In which the witness took no part; In re
Palmateer's Will, 78 Hun 43, 28 N. Y. Supp.
1062. If the suit is brought against co-de-

fendants, of whom only one is dead, when
the contract was made either with the living

co-defendants, or with the living and dead
concurrently, the case is not within the ex-

ception ; Doody v. Pierce, 9 Allen (Mass.) 144;

HubbeU v. Hubbell, 22 Ohio St. 208. But
where an action was brought against three
partners, one of whom subsequently died, and
his executors were substituted, the plaintiff

is not a competent witness as to anything
which occurred during the lifetime of the de-

ceased partner although the latter may have
taken no part in the contract on which the
action was brought; Brady v. Reed, 87 Pa.
111. In an action by a surviving partner on
a book account, the defendant is competent to
testify to payments by him to the deceased
partner; Wood v. Stewart, 9 Ind. App. 321,
36 N. E. 658.

Under these statutes, which confine the
exception to suits against executors and ad-
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minlstrators, the death of an agent of one
party, through whom the contract was made,
does not prevent the surviving party from
testifying to the contract ; American L. I. &
T. Co. V. Shultz, 2 Wkly. Notes Gas. (Pa.)

665 ; but under statutes which exclude the
surviving party to a contract, the. death of a
contracting agent excludes the surviving par-
ty who contracted with him; Cornell v.

Barnes, 26 Wis. 473. See Sprague v. Bond,
113 N. C. 551, 18 S. E. 701. An agent who
makes a sale of goods for his principal is not
Incompetent to testify to the circumstances

of the transaction because of the death of

the buyer ; Shaub v. Smith, 50 Ohio St. 648,

35 N. E. 503. Unless the exception expressly

covers all suits against executors and admin-
istrators, it does not exclude the plaintifC

from proving matters occurring since the

death of the party of whom the defendant is

executor ; Brown v. Brown, 48 N. H. 90. The
exception in statutes where the exclusion re-

lates only to the surviving party in contracts

does not include torts ; Entwhistle v. Feigh-

ner, 60 Mo. 214. When the deposition of a
deceased party afterwards is put in evidence,

the other party being still living, such other

party should be admitted as a witness in re-

ply ; Monroe v. Napier, 52 Ga. 385 ; Stone v.

Hunt, 114 Mo. 66, 21 S. W. 454. See, general-

ly, Eisenlord v. Clum, 126 N. ,Y. 552, 27 N. E.

1024, 12 L. R. A. 836. As to exclusion of tes-

timony against a decedent on the ground of

interest, see Eisenlord v. Clum, 126 N. Y. 552,

27 N. E. 1024, 12 L. R. A. 836.

Ews'band and wife were excluded at com-
mon law from giving testimony for or against
each other when either was a party to the

suit or interested. And neither was compe-
tent to prove a fact directly tending to crim-

inate the other. This rule was founded part-

ly on their identity of interest, and partly,

perhaps chiefly, on the policy of the law
which aims to protect the confidence between
man and wife that is essential to the comfort
of the married relation, and, through that,

to the good order of society. Whether or

not the disability of husband or wife may
be removed by consent of the other is matter
of dispute; 3 C.& P. 551; 1 Greenl. Ev. §

340. In England, by stat.. 16, & 17 Vict. c.

83, consent removes the disability; Whart.
Bv. § 428. It is not removed by death, nor
by the dissolution of the marriage relation,

so far as respects Information derived confi-

dentially during marital intercourse; Kyan
V. FoUansbee, 47 N. H. 100. She may, how-
ever, testify as to matters which transpired

subsequently to a divorce; Long v. State, 86
Ala. 36, 5 South. 443.

The wife of a member of a partnership

is not competent as a witness in a suit

against the partnership ; McEwen v. Shan-

non & Co., 64 Vt. 583, 25 AO. 661.

The rule is not ordinarily affected by stat-

utes permitting husband or wife to testify

for or against each other; People v. Beagle,

60 Barb. (N. Y.) 527; nor does the statute
as to the evidence of parties in interest gen-
erally affect their common-law incapacity to
testify; Lucas v. Brooks, 18 Wall. (U. S.)

452, 21 L. Ed. 779.

Some exceptions to this rule; 1 Greenl.
Ev. § 343 ; are admitted out of necessity
for the protection of husband and wife
against each other, and for the sake of pub-
lic justice, as in prosecutions for violence

committed by either of them upon the other.

See 1 Greenl. Ev. § 334 ; Ry. & M. 253 ; Bas-
sett V. V. S., 137 U. S. 496, 11 Sup. Ct 165,

34 L. Ed. 762. It is not error to receive the
testimony of the wife of a person on trial

for murder by consent of his counsel if she
is advised by the court that she need not tes-

tify unless she desires to do so ; Benson v.

U. S., 14^ U. S. 325, 13 Sup. Ct. 60, 36 L. Ed.
991.

Parties to negotiaMe instruments are, in

some jurisdictions held inoompetent to in-

validate these instruments to which they
have given currency by their signature. Such
seems to be the prevailing, but not universal,

rule in the United States; while in England
such testimony is admitted, the objection go-

ing only to its credibility ; 1 Greenl. Ev. §

383 ; 1 Term 296 ; Dickinson v. Dickinson, 9
Mete. (Mass.) 471 ; Harding v. Mott, 20 Pa.

469; Pecker v. Sawyer, 24 Vt. 459.

And, finally, there are certain confidential

communications; 1 Greenl. Ev. § 236; to

which the recipient of them, from general

considerations of policy, is not allowed to

testify. But the privilege may be waived by
the party entitled to claim the benefit of it,

as when two physicians were in consultation,

a party by calling one waives the right to ob-;-

ject to the testimony of the other against

her; Morris v. Ry. Co., 148 N. Y. 88, 42 N. E.

410, 51 Am. St. Rep. 675. See Confidential
Communications.
Judges are not compellable to testify to

what occurred in their consultations; but

they may be examined as to what took place

before them on the trial in order to identify

the case, or prove the testimony of a Witness

;

1 Whart. Ev. § 600;., see Huff v. Bennett, 4

Sandf . (N. Y.) 120 ; but in England there is a

dpubt as to the latter proposition; Steph. Bv.

art. Ill; and it is said that in England a

barrister cannot Jbe compelled to testify as

to what he said in court in his character of

barrister; id.

Whether attorneys and counsel are dis-_

qualified as witnesses in a trial In which

they participate has always been a question

pf difficulty, and it can hardly be said that

it is settled upon any principle. Of course,

the primary disqualification of interest has

become obsolete by the general abolition of

rules for the disqualification of witnesses up-

on that ground. There remains, however, an
objection which is based upon public policy

and this has been generally recognized and
frequently expressed by courts as well as by
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members of the bar. Strong expressions of
disapproval of the practice by courts are
found, by Lewis, J., in Mishler v. Baumgard-
ner, 4 Clark (Pa.) 266, where he says that
In 25 years experience he has seldom known
an attorney received as a witness for his

client on a disputed point without loss of
reputation, and to some extent, reproach up-
on the profession ; by Sanford, J., in Little v.

Keen, 1 Code Rep. (N. Y.) 4, who, while con-
ceding that there is no legal objection, as-

sumes that the practice will be confined to

case of unforeseen necessity, and that the evil

will work its own cure by the loss in char-
acter of those who indulge in it; by Law-
rence, J., in Ross V. Demoss, 45 111. 447, who
considers that one occupying the attitude of
both witness and attorney subjects his tes-

timony to criticism if not suspicion ; and in

an anonymous case, 5 West L. J. 457, the
court said that the exclusion should rest upon
peculiar grounds, "not because his integrity

may be exposed to temptation, but because
it will be exposed to suspicion." Porter, J.,

in Cox V. Williams, 5 Mart. N. S. (La.) 139,

approved a prohibitory statute on the subject
as being doubtless based upon the idea that
the attorney could not be safely entrusted
to testify for his client because of his natural
identification with him in feeling if not in

interest. The result of the controversy on
the subject is stated to be that the force of
the objection has been realized, but the courts
have declined as a general thing to lay down
a prohibitory rule; Wigm. Ev. § 1911. It

is, however, suggested that this is due doubt-
less to the fact that the evil would arise

rather from an Inveterate custom than from
casual instances, and that the strong expres-

sions of the court upon the subject have
sufficed to prevent a general indulgence in

the practice.

Another reason sometimes given for the ex-

clusion of counsel as a witness is that, if he
afterward argues the case, his statements as

a witness and his arguments as counsel might
be confused in the minds of the jurors and
the latter thus acquire undue weight; this

objection was strongly stated in argument in

4 Dowl. & L. 395. But this rule was not fol-

lowed in England, and those cases were dis-

credited in 1 E. & B. 11, where the right of
a party to testify and to argue his own case

was held not inconsistent, though the prac-

tice- was disapproved as "contrary to good
taste and good feeling" and "revolting to the
minds of the jury." This rule was not ex-

pressly but inferentially applied to counsel

as witness, but the court said : "If the prac-

tice does gain ground to a degree seriously

Injurious, the judges have power to make a
rule against it." In Canada, counsel was
not allowed as witness in 3 Kerr 398 ; 4

U. C. Q. B. 96; but it was permitted in 2

Pugs. 462, with a disapproval of the case in 3

Kerr 398, and also with the expression of an
opinion that the proceeding was indecent and

should be discouraged, and in 39 TJ. C. Q. B.

452, the case in 4 U. C. Q. B. 96, and one
which followed it (id. 189), were overruled
and the testimony of counsel admitted,
though the proceeding was characterized as
not "desirable." In some American cases the

testimony was held to be admissible; Mad-
den V. Farmer, 7 La. Ann. 580 (but not as
full proof) ; Potter v. Ware, 1 Cush. (Mass.)

519 (only proper in rare cases). In Folly v.

Smith, 12 N. J. L. 139 ; TuUock v. Cunning-
ham, ICow. (N. T.) 256, and CanifE v. Myers,
15 Johns. (N. Y.) 246, he was held competent
to prove his power of attorney. In Mott v.

Bernard, 97 Mo. App. 265, 70 S. W. 1093, he
was allowed to prove a paper even where
there was a contingent fee. So in Abbott v.

Strlblen, 6 la. 191, he was held competent
to prove a copy of a paper and the loss of
the original, and in Fire Ass'n of Philadel-

phia V. Fleming, 78 Ga. 733, 3 S. B. 420, he
was held competent, but not compellable, un-
der a statute to that effect. In Central
Branch U. P. R. Co. v. Andrews, 41 Kan.
370, 21 Pac. 276, he was held competent,
though acting upon a contingent fee, and in
Hall V. Renfro, 3 Mete. (Ky.) 51, he was held
competent, but the practice was apparently
disapproved. In some cases the attorney is

held not to be in any case a competent wit-

ness for his client; Pritchard v, Henderson,
3 Pennewill (Del.) 128, 50 AtL 217, where
even one who was in his oflBce and helped in
the preparation of the case was incompetent;
also 72 Me. 566, and 6 N. H. 580, in both of
which there was a general rule of court for-

bidding the practice, and in Voss v Bender,
32 Wash. 566, 73 Pac. 697, such a rule, being
challenged, was held proper. In other cases
it has been held that there was no law to

prevent such testimony, but the practice was
almost in every case disapproved; Thresher
V. Bank, 68 Conn. 201; State v. Seymour, 7
Idaho 548, 63 Pac. 1036; Wilkinson v. Peo-
ple, 226 lU. 135, 80 N. B. 699 ; Prear v Drink-
er, 8 Pa. 520 (no law to forbid it, but a
"highly indecent practice") ; Bell v. Bell, 12
Pa. 235 (competent, though it is "commend-
able delicacy to withdraw from argument");
but in a later case the exclusion of the at-

torney as a witness was held reversible er-

ror, and it was said that "the question may
therefore be considered as settled in England
and Pennsylvania and also in Massachu-
setts," citing Potter v. Ware, 1 Cush. (Mass.)

519; FoUansbee v. Walker, 72 Pa. 228, 13
Am. Rep. 671; and still later, where the
witness was admitted, the court said that

counsel "who has a just sense of propriety"

should decline unless under absolute neces-

sity, but there is no Interest or policy of law
to exclude him, and absolute duty may some-
times be disclosed which he cannot disre-

gard; Perry v. Dicken, 105 Pa. 83, 51 Am.
Rep. 181 ; Mealer v. State, 32 Tex. Cr. Rep.
102, 22 S. W. 142 (counsel was not disquaU-
fied) ; but in Spencer v. Kinnard, 12 Tex.
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180, such testimony was said to be sometimes
necessary, but only to be tolerated by the
courts in "casefs of pressing necessity." Oth-

er cases are Reid v. Colcock, 1 Nott & McC.
(S. C.) 592, 9 Am. Dec. 729 (not disqualified,

but "a matter of much delicacy") ; McLaren
V. Gillispie, 19 Utah 137, 56 Pac. 680 (compe-

tent, but he should not be "called unless in-

dispensable and he should then withdraw
from the case if possible with safety to the

client's Interest"); Moats v. Rymer, 18 W.
Va. 642, 41 Am. Eep. 703 (necessary in some
extreme cases, but ordinarily inuelj to be re-

gretted) ; Hardtke v. State, 67 Wis. 552, 30
N. W. 723 (where counsel for prosecution tes-

tified to ' an admission by defendant, "the

propriety" of it was "very questionable").

In French v. Hall, 119 U. S. 152, 7 Sup. Ct
170, 30 L. Ed. 375, it was said that while

there is nothing in the policy of the law, as

there Is no positive enactment, to hinder the

attorney from testifying, "in some cases it

may be unseemly."
Persons m possession of secrets of state or

matters the disclosure of which would be
prejudicial to the public interests, are not al-

lowed to te^stify thereto ; i Greenl. BJv. § 250.

See Secrets op State.
^

Grand jurors and persons present iefore

a grand jury; 1 Greenl. Ev. § 252; are not
permitted to- testify to the proceedings had
before that body ; 1 Phill. Ev. 177. See Con-
fidential Communications.
The Means of SecubiNg the Attendance

and Testimony of Witnesses. In geheral,

all persons who are competent may be com-
pelled to attend and testify.

A statute providing that judges shall ap-

point expert vvitnesses changes the character

of criminal procedure and endangfers the con-

stitutional safe-guards by giving undue
weight to the testimony of the experts ap-

pointed by the court and the statute is in-

valid; People V. Dickerson, 164 Mich. 148,

129 N. W. 199, 33 L. R. A. (N. S.) 917, Ann.
Cas. 1912B, 688.

As to compciUing expert witnesses to at-

tend, see Experts.
Provision has been made by statute, In

m6st if not in all of the states, for the case

of persons living at an inconvfenient dis-

tance from the place of trial, as well as
for the case of such as are sick or about to

leave the state, or otherwise likely to be
put to great inconvenience by a compul-

sory attendaflce, and also for such as are

already in a foreign jurisdiction, by allow-

ing the taking of their deposition in writ-

ing before some magistrate or officer near
at hand, to be read at the trial; 1 Greenl.

Ev. § 321.

In criminal cases, all persons are com-
pellable to appear and testify without any
previous tender of their fees; and any by-

stander in court may be compelled to tes-

tify without a previous summons or tender

of fees ; - 1 Greenl. Ev. § 311 ; Ex parte Cham-

berlain, 4 Cow. (N. T.) 49; Robinson v.

Trull, 4 Gush. (Mass.) 249.

Where a witness before a police court was
ordered to give surety for his appearance at
the trial, and in default thereof was detained
in jail for eighty days, it was held that he
was entitled to witness fees as "in atten-

dance" upon the court for that period ; Kirke
V. Strafeord Co., 76 N. H. 181, 80 Atl. 1046,
Ann. Cas. 1912C, 807.

But in civil suits which are between man
and man, a party is allowed to compel the
attendance and testimony of a witness only
on condition of a prepayment or tender of
his fees for travel to the place of trial, and
for one day's attendance there. This seems,
as a general rule, to be the least that can be
tendered; 1 Greenl. Ev. § 310; Howland v.

Lenox, 4 Johns. (N. Y.) 311 ; White v. Judd,
1 Mete. (Mass.) 293; Hutchins v. State, 8
Mo. 288; Gunnison v. Gunnison, 41 N. H.
121, 77 Am. Dec. 764. See Bonner v. People,

40 111. App. 628 ; and a witness who attends
without the payment or tender of his fees,

waives their tender or payment in Eldvance

;

Rozek v. Redziriski, 87 Wis. 525, 58 N. W.
262. In the courts of the United States, as
well as in England, a witniess may require
his fees for travel both ways; 1 Greenl.

Ev. § 310; 6 Taunt. 88. And in civil cases

a person cannot be compelled to testify, al-

though he chance to be present in court, un-
less regularly summoned and tendered his

fees; 1 Phill. Ev. 338. Being in attendance
in obedience to a summons, he may, neverthe-

less, refuse to testify from day to day, unless

his daily fees are paid or tendered ; 2 Phill.

Ev. § 376. Whether or not he may refuse to
attend from day to day without the prepay-

ment or tender of his daily fees, is a matter
about which there are different decisions;

Mattock V. Wheaton, 10 Vt. 493 ; 14 East 15.

A Witness may maintain an action against

the party summoning him for his fees;

Stark. Ev. 1727. Federal courts allow mile-

age and per diem fees, although no sub-

poena was issued ; Pinson v. R. Co., 54 Fed;
464; Eastman v. Sherry, 37 Fed. 844. As to

additional compensation to experts, see Ex-

perts ; Dixon v. People, 168 111. 179, 48 N. E.

108, 39 L. R. A. 116.

Witnesses are also compellable to pro-

duce papers In their custody to which either

party has a right as evidence, on the same
principle that they are required to testify

what they know ; 1 Greenl. Ev. § 558. See
Discovery; Subpcena Duces Tecum.
This rule as to title-deeds appears to be

peculiar to England. In this country, it is

said that a witness, not a party, may be

compelled to produce any of his private

papers. Whether the Court, on inspection,

will require them to be put in evidence

may be a matter of discretion ; Steph. Ev.
art. 118, n. See Burnham v. Morrissey, 14

Gray (Mass.) 226, 74 Am. Dec. 676.

The attendance of witnesses is ordinarily



WITNESS 3481 WITNESS

procured by means of a writ of subpoena;

sometimes, when they are in custo(l>, Lj a

writ of habeas corpus ad tesUflcandum; and
sometimes, in criminal cases, by their own
recognizance, either with or without sure-

ties ; 1 Greenl. Ev. §§ 309, 312. If a witness

disobey the summons, process of attachment

for contempt will issue to enforce his attend-

ance and an action also lies against him at

common law; 1 Greenl. Bv. § 319; 6 C. B.

703.

Nor can any third party intervene to pre-

vent the attendance of a witness. Neither

can he take advantage of a witness's attend-

ance at the place of trial, to arrest him on
civil process. See Pbivileqe feom Abkest.

Where a non-resident is in attendance on
a trial in a circuit court of the United States

as a witness in a case therein pending, he
is privileged from service of summons in a
civil action issued from a state court of such

state, and the privilege extends to a reason-

able time after the disposition of the cause to

enable him to return to his own state; At-

chison V. Morris, 11 Fed. 582; see In re

Healey, 53 Vt. 694, 38 Am. Hep. 713; and
this is the general rule.

As to the EXAMIN-ATION OF WITNESSES. In

the common-law courts, examinations are

had viva voce, in open court, by questions
and answers. The same course is now adopt-

ed to a great extent in equity and admiralty
courts, and other proceedings according to

the forms of the civil law. But a usual meth-
od of examining in these last-named courts,

as also in the court of claims, is by deposition

taken in writing out of court; 2 Story, Eq.
Jur. § 1527 ; 3 Greenl. Bv. § 251.

A trial court may ask a witness such ques-

tions as it deems necessary for its own in-

formation and that of the jury; State v.

Nickens, 122 Mo. 607, 27 S. W. 339.

The court permitted the state to ask an
extremely ill witness a single question and
no more; accused was not refused a cross-

examination, but it was held that he could

not be compelled to take the risk to the wit-

ness of doing so, with perhaps fatal result,

and a conviction was reversed; Wray v.

State, 154 Ala. 86, 45 South. 697, 129 Am.
St. Rep. 18, 16 Ann. Oas. 362.

On motion. In civil and criminal cases,

witnesses will generally be excluded from
the court-room while others are undergoing
examination in the same case ; this, however,
is not matter of right, but within the discre-

tion of the court ; 1 Greenl. Ev. § 432 ; 4 C.

& P. 585; Nelson v. State, 2 Swan (Tenn.)

237. This may extend to a medical expert
witness; Paul v. Ky. Co., 82 Mo. App. 500;
it is too late if the request be made after
some testimony has been received; Pritchard
V. Henderson, 3 Pennewill 128, 50 Atl. 217;
some of the cases seem to regard ex-

clusion as the usual practice; Colbert v.

Garrett, 57 S. W. 853; Timberlake v. Thay-
er, 76 Miss. 76, 23 South. 767; Sharpton v.

Ry. Co., 72 S. C. 162, 51 S. E. 553. If a
witness violates an order of exclusion, the
party calling him will not be deprived of

his evidence; Murray v. Allerton, 3 Neb.
(Unoff.) 291, 91 N. W. 518; it afEects only
his credit; Ferguson v. Brown, 75 Miss.
214. 21 South. 603.

Witnesses are required to testify from
their own knowledge and recollection. Yet
they are permitted to refresh their memory
by reference, while on the stand, to papers
written at or very near the time of the trans-

action in question. See MemoranI>t7M.
Being once in attendance, a witness may,

in general, be compelled to answer all ques-

tions that may legally be put to him. See
EvmENCE. Yet there are exceptions to this

rule. He is not compellable where the an-
swer would have a tendency to expose him
.to a penal liability or any kind of punish-
ment, or to a criminal charge or a forfeiture

of his estate ; 1 Greenl. Ev. § 451. See Pbiv-
ileqe; Incrimination.
The court, it Is said, decides as to the

tendency of the answer, and will instruct

the witness as to his privilege; Com. v.

Shaw, 4 Gush. (Mass.) 594, 50 Am. Dec. 813

;

Close V. Olney, 1 Denio (N. Y.) 319. It has
been held that the question whether an an-

swer would have this tendency is to be de-

termined by the oath of the witness ; 17 Jur.

393. And in point of fact, from the neces-

sity of the case, it is a matter which the wit-

ness may be said practically to decide for

himself. The witness may answer if he
chooses; and if he do answer after having
been advised of his privileges, he must an-
swer in full; and his answer may be used
in evidence against him for all purposes;
People V. Mather, 4 Wend. (N. Y.) 252, 21
Am. Dec. 122; Foster v. Pierce, 11 Cush.
(Mass.) 437, 59 Am. Dee. 152; Chamberlain
V. WlUson, 12 Vt. 491, 36 Am. Dec. 356. It is

held that a defendant who voluntarily offers

himself as a witness on his own behalf
waives this privilege of refusing to answer a
question because it may tend to criminate
him ; State v. Thomas, 98 N. C. 599, 4 S. E.

518, 2 Am. St. Rep. 351. The objection that

the answer may tend to criminate can only

be made by the witness himself; Lothrop v.

Roberts, 16 Colo. 250, 27 Pac. 698.

Whether a witness be compellable to an-

swer to his own degradation or infamy is a
point as to which some distinctions are to be
taken; a witness cannot refuse to testify

simply because his answer would tend to

disgrace him; it must be seen to have that

effect certainly and directly ; 1 Greenl. Ev. §

456. He cannot, it would seem, refuse to

give testimony which is material and rele-

vant to the issue, for the reason that it

would disgrace him, or expose him to civil

liability. A witness is not the sole judge

whether a question put to him. If answered,
may tend to criminate him. The court must
see from the circumstances of the case that
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there Is reasonable ground to apprehend
danger to the witness from his being com-
pelled to answer, in order to excuse him.
But if the fact once appear that the witness
is in danger, great latitude will be allowed
him. in judging for himself the effect of any
particular question; 26 Oh. Div. 294; 1

Mood. & M. 108 ; People v. Mather, 4 Wend.
(N. T.) 250, 21 Am. Dee. 122; State v. Pat-
terson, 24 N. C. 346, 38 Am. Dec. 699. See
In re .Taylor, 8 Misc. 159, 28 N. T. Supp. 500.

A witness may, however, be compelled to

testify concerning his criminal acts, when
prosecution therefor is barred; Childs v.

Merrill, 66 Vt. 302, 29 Atl. 532; but only
after it is shown affirmatively that no prose-

cution is pending against him; Lamson v.

Boyden, 160 111. 613, 43 N. E. 781.

But it would appear that he may refuse

where the question (being one put on cross-

examination) is not relevant and material,

and does not in any way affect the credit of

the witness ; 3 Camp. 519 ; Clement v.

Brooks, 13 N. H. 92; Smith v. Castles, 1

Gray (Mass.) 108. Whether a witness, when
a question is put on the cross-examination

which is not relevant and material to the is-

sue, yet goes to affect his credit, will be pro-

tected in refusing to answer, simply on the

ground that his answer would have a direct

and certain effect to disgrace him, Is a mat-

ter not clearly agreed upon. There is good
reason to hold that a witness should be com-
pelled to answer in such a case; 1 C. & P.

85; 2 Swanst. 216; 2 Camp. 637; Bespub-

lica V. Gibbs, 3 Teates (Pa.) 429. But the

whole matter is one that is largely subject

to the discretion of the courts ; 1 Greenl. Ev.

§§ 431, 449.

There seems no doubt that a witness is in

no case competent to allege his own turpi-

tude, or to give evidence which involves his

own Infamy or impeaches his most solemn

acts, if he be otherwise qualified to testify

;

Stark. Ev. 1737.

As to the protection to witnesses against

self-incrimination, see Incrimination; Pbo-

DUCTION OF DOCUMBNTS ; SEARCH.

The course of examination is, first, a di-

rect examination by the party producing the

witness; then, If desired, a cross-examina-

tion by the adverse party, and a re-examina-

tion by the party producing; 1 Starkie, Ev.

123, 129. As to the direct examination, the

general rule is that leading questions, i. e.

such as suggest the answer expected or de-

sired, cannot be put to a witness by the par-

ty producing him. But this rule has some
reasonable exceptions ; 1 Greenl. Ev. § 434.

See St. Paul F. & M. Ins. Co. v. Gotthelf, 35
Neb. 351, 53 N. W- 137 ; Huntsville B. L. &
M. S. Ey. Co. V. Corpening, 97 Ala. 681, 12
South. 295; as, where a witness is hostile,

leading questions are proper ; Meixsell v.

Feezor, 43 III. App. 180; McBride v. Wal-
lace, 62 Mich. 451, 29 N. W. 75; also when
the answers of a witness have taken by sur-

prise the party calling him; St. Clair v. U.
S., 154 U. S. 134, 14 Sup. Ct. 1002, 38 L. Ed.
936. A court of error will not reverse be-

cause a leading question was allowed;
Farmers' Mut. F. Ins. Co. v. Blair, 87 Pa.

124; Weber Wagon Co. v. Kehl, 139 111. 644,

29 N. E.' 714 ; Van Doren v. Jelliffe, 1 Misc.

354, 20 N. Y. Supp. 636; contra, Coon v.

People, 99 111. 368, 39 Am. Rep. 28. As the
allowance of leading questions is largely in

the discretion of the trial judge, the appel-

late court will reverse for such cause only

where there has been an abuse of discretion

;

Badder v. Keefer, 91 Mich. 611, 52 N. W. 60.

See King v. E. Co., 75 Hun, 17, 26 N. Y.

Supp. 973; Proper v. State, 85 Wis. 615, 55
N. W. 1035 ; St. Clair v. U. S., 154 U, S. 134,

14 Sup. Ot. 1002, 38 L. Ed. 936; State v.

Pugsley, 75 la. 742, 38 N. W. 498. See Lead-
ing Question.
Leading questions, however, are allowed

upon cross-examination. See Ceoss-Exami-
NATION.
The right of re-examination extends to all

topics upon which a witness has been cross-

examlne'd; the witness cannot at this stage,,

without permission of the court be question-

ed as to any new facts unconnected with
the subject of the cross-examination and not

tending to explain it ; 1 Greenl. Ev. § 467.

But the court may In all cases permit a
witness to be called either for further ex-

amination in chief, or for further cross-ex-

amination ; Steph. Ev. art. 126 ; and may it-

self recall a witness at any stage of the pro-

ceedings, and examine or cross-examine, at

its discretion ; 6 C. & P. 653. If new matter
is introduced on the re-examinatlpn, by per-

mission of the court, the adverse party may
further cross-examine upon that matter;

Steph. Ev. art. 127.

As a general rule no one can Impeach his

own witness; Pollock v. Pollock, 71 N. Y.

137. This rule of the common law applies

only to one who has given evidence material

to the Issue; 7 C. & P. 64; 2 Moo. & E. 273.

It rests on the theory that a party calling

the witness guarantees his veracity; Selover

V. Bryant, 54 Minn. 434, 56 N. W. 58, 21 L.

R. A. 418, 40 Am. St. Rep. 349; Pollock v.

Pollock, 71 N. Y. 137 ; but this reasoning has
been characterized as artificial and unsatis-

factory ; 13 Harv. L. Rev. 60, citing 11 Am.
L. Rev. 261. But a witness summoned by

one party and examined by him on an imma-
terial point may be impeached by him if call-

ed by the other party as a general witness;

Fall Brook C. Co. v. Hewson, 158 N. Y. 150,

52 N. E. 1095, 43 L. R. A. 676, 70 Am. St.

Rep. 466; though In that state the common
law rule against impeaching one's own wit-

ness remains in force; Coulter v. Exp. Co.,

56 N. Y. 585 ; but this rule has been largely

altered by statute ; 13 Harv. L. Rev. 60. So
a party may contradict his own witness when
not selected by him but by the law as neces-

sary to prove the particular fact; Morris v.



WITNESS 3483 WITNESS

Guffey, 188 Pa. 534, 41 Atl. 731; Crocker v.

Agenbroad, 122 Ind. 587, 24 N. E. 169; and
a party Is sometimes, in cases of hardship,

permitted to contradict him by other testi-

mony ; 1 Stark. Ev. 147 ; 1 Greenl. Ev. § 442.

And a party hona fide surprised at the unex-
pected testimony of his witness may be per-

mitted to interrogate him, as to previous

declarations alleged to have been made by
him inconsistent with his testimony, the ob-

ject being to prove the witness's recollection,

and to lead him, if mistaken, to review what
he has said ; 1 Whart. Ev. § 549. See infra.

"Adverse" witness, in the sense of the stat-

utes allowing contradiction by the party call-

ing him, means really "hostile" and not mere-
ly "unfavorable"; Fisher v. Hart, 30 W. N.

C. (Pa.) 208; he must have "'proved adverse

in the sense of showing a mind hostile to the

party calling him"; 5 C. B. N. S. 786, 788,

where the subject is discussed at length by
all the judges, with the curious result that

Cockburn, C. J., having decided as above
stated, and his associates having affirmed

his decision, he himself suggested a doubt
arising out of the discussion, and concluded
by saying that "without, therefore, actually

dissenting from it, it is enough to say that I

do not wholly concur in it." In L. R. 1 P.

& D. 70, counsel said, in objecting to evidence

contradicting a witness from the side which
called him (a necessary witness—to a will):

"He is not a hostile witness, for he gave his

evidence fairly and with no animus against

the plaintiff. He is an adverse witness, for

he did not give the evidence which the plain-

tiff wished him to give ; but that does not

entitle the plaintiff to contradict him on a

collateral matter." The court said: "The
counsel is right in the distinction he draws be-

tween an adverse and hostile witness. A hos-

tile witness is a witness who, from the man-
ner in which he gives his evidence, shows
that he is not desirous of telling the truth

to the court." See Tayl. Ev. (p. 1132 of 3d

ed.) and § 1288. See also cases cited in 1

Rose. N. P. Ev. 174.

The opinion of the trial judge as to wheth-

er a witness is hostile is conclusive; 5 C. B.

(N. S.) 786; 16 Q. B. D. 681; where Cole-

ridge, 0. J., refused to look at an affidavit

made by a witness to show that he wa.s hos-

tile, being of opinion that there was nothing

in his demeanor or the way he gave his evi-

dence to show that he was hostile, and this

view was affirmed by full bench, on motion

for new trial.

A report of an employe to his master may
be called for to impeach the employer as wit-

ness; Ereel v. Ry. Co., 97 Gal. 40, 31 Pac.

730.

The credit of an adversary's witness may
be impeached by cross-examination, or by

general evidence affecting his reputation for

veracity (but not by evidence of particular

facts which otherwise are irrelevant and im-

material), and by evidence of his having said

or done something before which Is inconsist-

ent with his evidence at the trial. Also, of

course, he may be contradicted by other tes-

timony; 1 Greenl. Ev. § 401. But he cannot
be contradicted as to collateral and irrele-

vant matter on which he was cross-examined;

Kuhns V. Ry. Co., 76 la. 67, 40 N. W. 92;

Atchison, T. & S. F. R. Co. v. Townsend, 39

Kan. 115, 17 Pac. 804; State v. Ballard, 97

N. C. 443, 1 S. B. 685; Jones v. Lumber Co.,

58 Ark. 125, 23 S. W. 679. In some states

evidence may be given of a witness' general

reputation (g. v.) ; People v. Mather, 4 Wend.
(N. Y.) 257, 21 Am. Dec. 122; State v. Bos-

well, .13 N. C. 209 ; State v. Raven, 115 Mo.
419, 22 S. W. 376. But the testimony of a
witness cannot be impeached by evidence of

particular crimes ; Lowery v. State, 98 Ala.

45, 13 South. 498 ; nor can a woman be im-

peached by evidence of her lack of chastity

;

People V. Mills, 94 Mich. 630, 54 N. W. 488.

See Impeachment.
In order to test a witness' accuracy, ve-

racity, or credibility, he may be cross-exam-
ined as to "his relations to either of the par-

ties or the subject-matter in dispute; his

interest, his motives, his way of life, his

associations, his habits, his prejudices, his

physical defects and infirmities, his mental
idiosyncrasies, if they affect his capacity;

bis means of knowledge and powers of dis'

cernment, memory, and description—may all

be revelant" May's Steph. Ev. art. 129.

But it has been said that questions other-

wise Irrelevant cannot be asked for the pur-

pose of testing his moral sense; Com. v.

Shaw, 4 Cush. (Mass.) 593. He cannot be
discredited by asking him if he has not

been impeached as a witness upon the trial

of another action; Cockrill v. Hall, 76 Cal.

192, 18 Pac. 318.

The essence of the right to refresh the

memory of a witness by reference to a writ-

ing is that the matter so used be contempo-
raneous with the occurrence testified to ; Put-

nam V. U. S., 162 U. S. 687, 16 Sup. Ct 923,

40 L. Ed. 1118; Maxwell v. Wilkinson, 113 U.

S. 656, 5 Sup. Ct 691, 28 L. Ed. 1037, in

both of which the cases are collected. In

the case first cited, a report of testimony

given four months after the occurrence was
not so contemporaneous and could not be
used. In this case the exception, held by
some courts to exist in the case of surprise to

the party calling the witness, is discussed

at length and the authorities critically ex-

amined and the exception disapproved. See
note on use of paper; to refresh memory;
Republic P. Ins. Co. v. Weide, 14 Wall. (U.

S.) 375, 20 L. Ed. 894. See Memorandum.
Generally, where proof is to be offered that

a witness has said or done something incon-

sistent with his evidence, a foundation must
first be laid.

See Cboss-Examination.
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In England and Massachusetts, by statute,

the same course may be taken with a witness
on his examination in chief, if the judge Is of

opinion that he is hostile to the party by
whom he was called, and permits the ques-

tion. Apart from statute such evidence has
not generally been considered as admissible;

May's Steph. Ev. art. 131; Coulter v. Ex-
press Co., 56 N. T. 585 ; People v. Jacobs, 49

Cal. 384; if the sole effect is to discredit;

but if the purpose be to show the witness he

is in error, it is admissible; 15 Ad. & E. 378;

Bullard v. Pearsall, 53 N. Y. 230.

Proof of declarations made by a witness

out of court in corroboration of the testimony

given by him at the trial is, as a general rule,

inadmissible. See Fallin v. State, 83 Ala. 5,

3 South. 525; Thurmond v. State, 27 Tex.

App. 347, 11 S. W. 451. But when a witness

is charged with having been actuated by

some motive prompting him to a false state-

ment, or with having fabricated his story, it

may be shown that he made similar state-

ments before any such motive existed; Con-

rad V. Griffey, 11 How. (U. S.) 480, 13 L. Ed.

779; Barkly v. Copeland, 74 Cal. 1, 15 Pac.

307, 5 Am. St. Rep. 413. See State v. ilowe,

98 N. C. 629, 4 S. E. 506.

Evidence of general good reputation may
be offered to support a witness, whenever his

credit is impeached, either by general evi-

dence affecting his reputation, or on cross-

examination; 1 Greenl. Ev. § 469 ; PuUiam v.

Cantrell, 77 Ga. 563, 3 S. E. 280.

A party cannot attack the credibility of

his own witness in the case, even after he
has become the witness of his adversary;
White V. State, 87 Ala. 24, 5 South. 82!9; ex-

cept where the witness does not testify as he
did on the preparatory examination and his

testimony is unfavorable ; National Syrup
Co. V. Ckrlson, 42 111. App. 178; Hickory v.

U. S., 151 U. S. 303, 14 Sup. Ct. 334, 38 L.

Ed. 170; the contradiction of such witness

may be allowed ; HoUingsworth v. State, 79

Ga. 605, 4 S. E. 560 ; Chester v. Wilhelm, 111

N. C. 314, 16 S. E. 229.

Under statutes forbidding comment upon
the failure of the accused to testify in his

own behalf or providing that It shall not
create any presumption against him, it was
held error for either court or counsel to re-

fer to it; Ruloff V. People, 45 N. Y. 213 ; or

for the judge to permit, against objection, al-

lusion to it by the prosecution; Crandall v;

People, 2 Lans. (N. T.) 309; but not where
the reference was in a retort by counsel to an
interruption of his argument by the prisoner

;

Calkins v. State, 18 Ohio St. 366, 98 Am. Dec.

121 ; and see People v. Tyler, 36 Cal. 522

;

but the error resulting from such comments
by the district attorney was held to be cured

by the court calling attention to the provi-

sions of the statute ; People v. Priori, 164 N.

Y. 459, 58 N. B. 668. Though in another case

where the prosecuting attorney made such

comiments, and the court subsequently direct-

ed the jury to disregard them, it was held
reversible error; State v. Marceaux, 50 La.
Ann. 1137, 24 South. 611; otherwise, where
the court made such comments; [1899] 1 Q.
B. D. 77; State v. Lawrence, 57 Me. 574.

The failure of a federal court to condemn
emphatically such comment by a prosecuting
officer was held reversible error under the
federal statute of the same character ; Wil-
son V. U. S., 149 U. S. 60, 13 Sup. Ct 765, 37
L. Ed. 650.

The failure to produce a witness equally
accessible tg both sides cannot be made the
subject of unfavorable comment by the pros-

ecuting officer ; Brown v. State, 98 Miss. 786,

54 South. 305, 34 L. R. A. (N. S.) 811, and
note collecting the cases on this point and
also as to comments on character and fail-

ure to prove it But the rule was held in-

applicable in the case of a railroad failing to

produce its engineer who caused the acci-

dent; Story V. R. R., 70 N. H. 364, 48 Atl.

288.

Modifications op ihe Common Law.
There have been various important modi-
fications of the common law as to witnesses,

in respect of their competency and other-

wise, as well in England as in this country.

A general and strong tendency is manifest
to do away with the old objections to the
competency of witnesses, and to admit all

persons to testify that can furnish any rele-

vant and material evidence,—Cleaving these to
judge of the credibility of the witnesses.

Such Is the law and practice in most English

and American jurisdictions. The statutes

vary in their terms, and the decisions should
be read in connection with them.
As to the proper question to be put to a

medical expert, see Medical Evidence.
A New York statute authorizing the grant-

ing of a subpoena to compel a witness to ap-

pear in a criminal trial in another state is

unconstitutional, as depriving a person of

liberty without due process of law; In re

Com. of Pa., 45 Misc. 46, 90 N. Y. Supp. 808,

where it was said that the effect of the stat-

ute would be to deprive a person of his liber-

ty and banish him temporarily from the state

without a hearing, and not being passed in

the interest of New York, cannot be treated

as an exercise of the police power.

WITTINGLY. Knowingly; designedly.

Harrington v. State, 54 Miss. 493 ; Osborne v.

Warren, 44 Conn. 359.

W ITW R D . A legally allowed claim, more
especially the right to vindicate ownership

or possession by one's affirmation under

oath. Vinogradoff, Engl. Soe. in 11th Cent 9.

WOLF'S HEAD. See Caput Lupinum.

WOMEN. All the females of the human
species. All such females who have arrived

at the age of puberty. Mnlieria appellatione

etiam Virgo viri potena continetur. Dig. 50.

16. 13.
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A woman by the fact of marriage invests

herself with the nationality of her husband

;

13 Op. Att. Gen. 128 ; 14 id. 402 ; contra, 2

Knapp, P. C. 364. See Domicil.

Single or unmarried women have all the

civil rights of men; they may, therefore,

enter Into contracts or engagements; sue and
be sued ; be trustees or guardians ; they may
be witnesses, and may for that purpose attest

all papers ; but they were, generally, not pos-

sessed of any political power; and were
not as citizens eligible to public office or en-

titled to vote ; Minor v. Happersett, 21 Wall.

(U. S.) 162, 22 L. Ed. 627.

In Finland, Norway and Iceland all women
have the full parliamentary vote on the same
terms as men. In Sweden all women have
the municipal or communal suffrage on the

same terms as men, and In Denmark women
who pay taxes or whose husbands have the
municipal vote.

In Australia, New Zealand and the Isle of

Man women have full parliamentary suf-

frage. England, Ireland, Scotland and Wales
have given women municipal suffrage on the

same terms as men. In eight provinces of

Canada taxpaylng widows and spinsters have
the municipal franchise, and in Nova Scotia

married women whose husbands are not vot-

ers are Included.

In the United States women have the full

suffrage In Wyoming since 1869, in Colorado
since 1893, in Utah and Idaho since 1896, in

Washington since 1910, in California since

1911, in Kansas, Oregon and Arizona since

1912, and in Alaska since 1913. The Illinois

constitution Jjermits the legislature to confer

suffrage for any official whose election is not

provided for in the constitution. An act

passed thereunder which has been held con-

stitutional confers it on women.
School suffrage was granted to certain

classes of women subject to various restric-

tions in Kentucky, 1838; Kansas, 1861 ; Mich-

igan and Minnesota, 1875 ; Colorado, 1876

;

New Hampshire, 1878 ; Massachusetts, 1879

;

Vermont, New York and Mississippi, 1880

;

Nebraska, 1883; Montana, New Jersey, North

Dakota, South Dakota and Arizona, 1887;

Oklahoma, 1890; Connecticut, 1893; Ohio,

1894; Delaware, 1898; Wisconsin, 1900.

Limited suffrage other than school is given

to women taxpayers in Montana since 1897

on questions of special taxation and for school

trustees; in Iowa, 1894, on issuing bonds or

increasing the tax levy ; In Minnesota, 1898,

for library trustees (in addition to school offi-

cers since 1875). In New York, 1901, tax-

paying women of towns and villages may
vote upon propositions for special taxation,

and in 1910 the law was amended to include

the issuing of bonds. Women of towns and
villages who have children of school age or

who are assessed for over $50 may vote at

district school meetings. In Michigan In

1893 women were given the municipal fran-

chise by act of the legislature which was held

unconstltutiorial. In 1908, through a new
constitution, taxpaylng women were given a

vote on all questions of special taxation, and
the granting of franchises. Kansas in 1861

came Into the Union with school suffrage In

her constitution ; In 1887 she gave women
municipal suffrage ; In 1912 full suffrage. In

1869 Wyoming, then just organized as a ter-

ritory, enfranchised women, and after twenty
years a convention which met to form a con-

stitution for statehood adopted as its first

clause: "Equal political rights for all male
and female citizens."

A woman was held not eligible as a candi-

date for- admission to the bar ; Bebb v. Law
Society, 50 W. N. (Bng.) 355. They have
never been admitted as solicitors in England,

though the Solicitor's Act does not prevent;

Odgers, C. L. 1431.

Some American courts, even without posi-

tive statutory enactment have held women
qualified to practice as attorneys ; In re Leach,

134 Ind. 665, 34 N. E. 641, 21 L. R. A. 701

;

In re Thomas, 16 Colo. 441, 27 Pac. 707, 13
L. R. A. 538. Others have reached this re-

sult only after such enactments ; Mass. Acts,

1882, e. 139 ; In re Robinson's Case, 131 Mass.
376. By statute women have been granted
the right to practice before the United States

Supreme Court; U. S. Comp. Stat. 1901

(Supp. 1911), § 255. See Attoenet.
If the constitution of a state prevents a

woman from being a member of a school

committee. It must be by force of some ex-

press provision thereof or else by necessary

Implication arising from the nature of the
office itself; 115 Mass. 602; and where an
office is created and regulated by statute and
the constitution confers upon the general

court authority to name and settle all civil

officers within the commonwealth, the elec-

tion and constitution of whom are not other-

wise provided for in the constitution, a wo-
man may fill a local office of an administra-

tive character; id.; but see Atchison v. Lu-
cas, 83 Ky. 464, where it was held that when
a woman is excluded from the right to vote

for any particular office, she Is also excluded

from the right to hold the office voted for.

In California they may pursue any lawful
business or profession ; Cons, of Cal. art. 20,

§ 18. In Illinois, a woman may be a master
in chancery ; Schuchardt v. People, 99 111. 501,

39 Am. Rep. 34; and in Iowa, a county re-

corder ; Laws of 1880, c. 40. In Colorado, a
deputy clerk ; Jeffries v. Harrington, 11 Colo.

191, 17 Pac. 505 ; a policeman ; In re Dug-
gan, 19 Co. Ct (Pa.) 657; a county clerk;

State V. Hostetter, 137 Mo. 636, 39 S. W. 270,

38 L. R. A. 208, 59 Am. St. Rep. 515.

It has been held that a woman may not be

a justice of the peace; Opinion of Justices,

62 Me. 596; or a jailer; Atchison v. Lucas,
83 Ky. 457; or a superintendent of a medi-

cal hospital for the Insane; State v. Wil-
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son, 29 Ohio St. 347 ; or a member of a
board of workhouse directors; State v.

Rust, 4 Ohio Cir. Ct. R. 329 (contm, In re

Opinion of Justices, 136 Mass. 57S) ; or coun-
ty superintendent of schools; State v. Stev-

ens, 29 Or. 464, 44 Pae. 898; {contra, Russell
V. Guptill, 13 Wash. 360^ 43 Pac. 340 ; Wright
V. Noell, 16 Kan. 601); or school director;

State V. McSpaden, 137 Mo. 628, 39 S. W. 81;
or a notary public ; State v. Adams, 58 Ohio
St. 612, 51 N. E. 135, 11 L. R. A. 727, 65 Am.
St, Rep. 792 ; Opinion of Justices, 150 Mass.

586, 23 N. B. 850, 6 L. R. A. 842. In England
a woman may be elected to the office of sex-

ton; 7 Mod. 263; but a woman is not en-

titled to vote at elections for members of par-

liament ; 38 L. J. C. P. 25.

See Marbied Woman ; Nattjhalization.

Anne, Countess of Penbroke, Dorset and
Montgomery, held the office of hereditary

sheriff, and exercised it in person. At the

assizes at Appleby she sat with the judges on
the bench; Co. Lift. 326 a; but it is said to be
very improbable that she habitually discharg-

ed the duties of the office in person, as she
could not have done so without violating the

well-settled law ; 4 Craik's Romance of the

Peerage 162.

In 1673, Lady Braughton held the office of

the keeper of the gatehouse prison ; Rex v.

Braughton, 3 Keb. 32. On the authority of

the Braughton Case, it was held in 3 Salk.

,2, that the keeper of the workhouse at

Chelmsford, being a woman, was not disquali-

fied on account of her . sex. The court said

"she may be capable of executing the office

either by herself or deputy as the Lady
Braughton did." And in 2 Ld. Raym. 1014,

it was held that the appointment of a woman
as governor of a workhouse was good, and
she could act by deputy. A woman held the

office of custodian of a castle ; Lady Russell's

Case, Cro. Jac. 17; 5 Comyns' Dig. 189; of

forrester; 4 Co. Inst. 311, 5 Comyns' Dig.

189 ; of overseer of the poor ; 2 T. R. 395

;

of sexton of the parish, 2 Str. 1114 ; 7 Mod.
263, where it was also held that, as she was
the owner of the property, she was a quali-

fied voter for the purpose of electing such

officer.

The office of Great Chamberlain of Eng-
land was hereditary and upon the death of

the incumbent leaving two sisters, the office

was held to belong to both ; they could exer-

cise it by deputy, subject to the king's ap-

proval of the deputy ; 2 Bro. P. C. (2d Ed.

146). So the office of marshal of the court

will descend to a woman and she may exer-

cise It by deputy : Callis, Sewers, 253, citing

B. R. 5 Car. I; The hereditary office of, Con-

stable of England descended to two daugh-

ters of the Duke of Buckingham. It was
held that they might exercise it by deputy,

and that after the marriage of the elder,

her husband should exercise its function

alone, if the king did not refuse such serv-

ices ; 3 Dyer 285 6,

Robert Callis, in his fourth lecture on the

statute 23 Henry VIII. ch. 5, delivered at

Gray's Inn, in August, 1622, said that "al-

though it is uncouth in our law to have wo-
men justices and commissioners, and to sit in

places of judicature, yet by the authorities en-

suing you shall find this a point worth insist-

ing upon, both in human and in divine learn-

ing." He then quotes from the first chapter

of Genesis and proceeds : "This was the first

commission that ever was granted; and it

passed under the divine immediate seal of

the Almighty, and extended over the whole
world. And iby virtue of the word 'domina-

mini,' in the plural number, God coupled the

woman in commission with the man." He
further shows that, while woman was created

a commissioner over fishes and over birds and
beasts, such commission extended over neither

man nor woman; but after citing various cas-

es of divine authority to sustain that doc-

trine, he called attention to many instances

of ancient and modern history, and conclud-

ed that, a woman might be commissioner of

sewers in London ; Countess of Warwick's
Case, Callis, Sewers 250 (Callis's Reading on
Sewers is a "good authority" ; Marvin, Leg.

Bibliogr., citing 2 Dunnf. & E. 365; 5 B. &
Ad. 282).

Queen Eleanor held the office of Lady
Keeper of the Great Seal and performed the

duties, both judicial and ministerial, for

more than a year.

It is, said that the simplest statement of

the common law situation is that, while

women did not generally hold office and the

question of their competency was not well

settled, they did in fact hold various offices,

some of which were of great importance.

Some were hereditary, and the duties there-

of were often performed by deputy. But in

every instance in which a woman's right to

hold office was questioned prior to the pres-

ent generation she was held to be competent,

although the court often took occasion to say

that women were not competent to hold all

oiKces,; 38 L. R. A. 208, note.

In 1647, Margaret Brent claimed the right

to sit in the Assembly of Maryland as execu-

tor of Lord Baltimora Abigail Adams (wife

of John Adams) and two others claimed the

right of direct representation for women tax-

payers..

In New Jersey, under the first constitution,

women could vote from 1776 to 1807.

WOODGELD. In Old English Law. To be

free from the payment of money for taking

of wood in any forest. Co. Ldtt. 233 a. The
same as Pudzeld.

WOODMOTE. The court of attachment.

Cowell.

WOODS. A piece of land on which forest-

trees in great number naturally grow. Ac-
cording to Lord Coke, a grant to another of

omnes hoscos suos, all his woods, will pass
not only all his trees, but the land on which
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they grow. Co. Litt. 4 6. See State v. How-
ard, 72 Me. 459. A field grown up in wire-

grass surrounded by a fence and used for

pasturing is not a woods. Achenbacli v.

.Tohnston, 84 N. C. 264 ; but see Hall v. Cran-
ford, 50 N. C. 4. See Timbee ; Sam.

WOODS AND FORESTS. By Act of

March 3, 1891, and subsequent acts, the secre-

tary of agriculture was authorized to make
provisions for the protection against destruc-

tion by fire ajid depredations of the public

forests and forest reservations and to make
such rules and regulations and establish such
service as would insure the object of the res-

ervations, namely, to regulate their occupa-
tion and use,'~asd to preserve the forests

thereon from destruction. This act was held
constitutional and not to be a delegation of
legislative power; Light v. U. S., 220 U. S.

523, 31 Sup. Ct. 485, 55 L. Ed. 570; the
power conferred Is administrative; U. S. v.

Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55
L. Ed. 563.

The federal courts have been divided on
the question as to whether violations of the
regulations of the secretary of agriculture

constitute a crime, but in U. S. v. Grimaud,
220 U. S. 506, it was held that, where the
penalty for a violation of regulations to be
made by an executive officer is prescribed by
statute, the violation is not made a crime by
such officer, but by congress, and congress,

and not such officer, fixes the penalty, nor
is the offense against such officer, but against

the United States, reversing U. S. v. Grim-
aud, 170 Fed. 205, and sustaining a regula-

tion made by the secretary of agriculture as

to grazing sheep on forest reserves.

In Light V. U. S., 220 U. S. 523, 31 Sup.

Ct. 485, 55 L. Ed. 570, it was held that where
cattle were turned loose under circumstanc-

es showing that the owner expects and in-

tends that they shall graze upon a reserve,

for which he has no permit, and he declines

to apply for one, and threatens to resist ef-

forts to have the cattle removed, and con-

tends that he has a right to graze his cat-

tle, he can be enjoined at the instance of the

government, whether the land has been fenc-

ed or not. Not decided whether the United
States is required to fence property tmder
the laws of the state.

The location of a mining claim within a
forest reserve was held not to operate to

withdraw the land embraced therein from
the jurisdiction of the secretary of agricul-

ture, nor to give to locators having acquired

a possessory interest only any authority to

use the surface for the erection of a saloon,

without a permit from the secretary of agri-

culture; U. S. V. Rizzinelli, 182 Fed. 675.

AVhatever rights the holders of unpatented

mining claims may have in the timber on

their claims are subject to the paramount ti-

tle of the government. When such claims

are in a national forest, timber thereon which

is dead, matured, and infested with insects,

so as to be a menace to the young and grow-
ing trees, may be sold by the forest service

imder the regulations prescribed by the sec-

retary of agriculture; Lewis v. Garlock, 168

Fed. 153.

WOODWARDS. Officers appointed by own-
ers of forest lands, whose duty it was to

protect their master's property and the king's

venison. 1 Holdsw. Hist. E. L. 342.

WOOLSACK. The seat of the lord chan-

cellor in the house of lords, without back or

arms, with a large cushion of wool covered
with red cloth. The custom arose from wool
being a staple of Great Britain from early

times. Encyc. Amer.

WORDS. See Consteuction ; Intebpbeta-
tion; Libel; Slandeb.

WORK AND LABOR. In actions of as-

sumpsit it is usual to put in a count, com-
monly called a common count, for work and
labor done and material furnished by the
plaintiff for the defendant; and when the
work was not done under a special contract

the plaintiff will be entitled to recover on the
common count for work, labor, and ma-
terials. 4 Tyrwh. 43 ; 2 Carr. & M. 214. See
Assumpsit; Quantum Meruit.

WORKHOUSE. A prison where prisoners
are kept ih employment; a penitentiary A
house where the poor are taken care of and
kept in employment.

WORKING DAYS. In Maritime Law.
Working days include all days except Sun-
days and legal holidays and do not include

days on which, by the custom of the port,

baymen stop work on the day of the funeral

of one of their deceased members; Wood v.

Keyser, 84 Fed. 688. In settling lay-days, or
days of demurrage, sometimes the contract

specifies "working days" ; in the computation,
Sundays and custom-house holidays are ex-

cluded; 1 Bell, Coip. 577.

Running Qr calendar days on which the
law permits work to be done. The term ex-

cludes Sundays and legal holidays, but not

stormy days; Sorensen v. Keyser, 52 Fed.
163, 2 C. C. A. 650, 2 U. S. App. 297; Peder-
sen V. Engster & Co., 14 Fed. 422; The Cy-
prus, 20 Fed. 144; The Oluf, 19 Fed. 459;
and a Saturday half-holiday ; Holman v. S.

S. Line, 186 Fed. 96, 108 C. C. A. 208.

Working or lay-days, by the general rule,

do not commence until the vessel has ar-

rived at the usual place for unloading; 1

H. & C. 388 ; Tweedie Trading Co. v. Barry,
205 Fed. 721, 124 C. C. A. 15; although she
was obliged to await her turn to berth;
Swan V. Wiley, Barker & Camp Co., 161
Fed. 905, 88 C. C. A. 510.

But where such place is a dock, it has been
held that they begin when she enters the
dock, and not when she reaches her place
of discharge in the dock; 1 Bing. N. 0. 283.
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The parties may, however, stipulate as they

please as to the time when they shall com-
mence; 5 Bing. N. C. 71. And it sometimes
depends on the usage of the port ; 24 E. L. &
Eq. 305. Usage, however, cannot be admit-
ted to vary the express terms of the con-

tract; Pars. Ship. & Adm. 313. See Demub-
rage; Lay-Days.

WORKMAN. One who labors; one who is

employed to work for another. See Mastbe
AND Servant.

WORKMEN'S COMPENSATION ACTS.
Acts regulating this subject have been
passed in Arizona, California, Connecticut,

Illinois, Iowa, Kansas, Kentucky, Louisiana,

Maryland, Massachusetts, Michigan, Minne-
sota, Nebr.aska, Nevada, New Hampshire,
New Jersey, New York, Ohio, Oregon, Rhode
Island, Texas, Washington, West Virginia,

and Wisconsin. Congress has passed acts re-

lating to the Canal Zone, government manu->

facturing establishments, arsenals, navy
yards, the construction of river and harbor,

and fortification work, hazardous employ-
ment on construction work in the reclama-

tion of arid lands, also such employment un-

der the bureau of mines, the forestry service,

and in the lighthouse service.

A Uniform Act has been prepared by the

Commissioners on Uniform Laws, but not
passed in any state.

Legislation providing for stated benefits

payable without suit or proof of negligence,,

was first enacted in the United States in the

form of a co-operative insurance law of

Maryland in 1902. This law was of restrict-

ed application and was declared unconstitu-

tional, as depriving parties of the right of

trial by jury and conferring on an executive

officer judicial or at least quasi-judicial func-

tions. The legislation, antedating what may
be called the commission period, is of limited

application, either locally or as to the classes

of employees affected; and there appears to

have been but little regard to actuarial re-

quirements in its enactment. Later most of

the laws were drawn up by a commission,

and after their enactment were administered

by a commission.

While all the laws under consideration are

compensation laws, in that they provide for

fixed awards in case of industrial accidents,

proof of negligence and legal actions being

dispensed with, some of them go beyond the

simple determination of the right to com-
pensation, and provide insurance systems,

either under state supervision or otherwise.

While, therefore, the laws are all classifiable

as compensation laws, they may be distin-

guished for convenience as compensation

laws and insurance laws.

A question, second only in importance to

the right of the workman to compensation

for Industrial accidents, is the security of

payments. Under some of the acts, the pro-

vision is made that the employer must give

satisfactory evidence of his solvency, or must
give bond for the payment of any sums for

which he may become liable, or must insure

his responsibility in some approved company.
The establishment of a state fund involves

a considerable departure from the experience

of the past in this country, and the question

of its advisability Is warmly discussed.

There is wide variety in the scope of the

laws and of the test adopted for the inclu-

sion or exclusion of industries. In most
cases, domestic and agricultural labor is exr
eluded, while in some only extra-hazardous
employments are concerned (which, however,
cover the great majority of employments).

Under tb^e acts, methods are usually pre-

scribed for the expression by employers and
wprkmep of their preference as to the accept-

ance or rejection of the compensation system.

This rajiges from each workman filing a
written rejection to a presumed acceptance

in the absence of formal rejection.

Under the elective system in most of the

states, it is made an inducement, which has
been Criticized as coercive, that where em-
ployers refuse to come within the provisions

of the compensation law, the customary de-

fense^ to actions for Injuries shall not be
allowed them. In sonie cases where the law
applies only to employers having in excess

of a certain number of employees, the abro-

gation of these defenses does not afCect em-
ployers of a small number of employees. The
same is true also in cases in which the em-
ployee rejects the compensation system and
sues an employer who has accepted sucl^ a
system.

The bringing of suits for damages seems
not absolutely forbidden in any state, though
after electing to accept compensation, or
failing to give notice of a rejection of the

system, as the case may be, the employee
may not sue unless the employer was guilty

of serious or wilful misconduct or failed to
comply with the safety laws.

Substitute schemes or modifications of the-

employer's liability under the law by agree-

ments between employers and employees are

not usually forbidden, but the employer is

not allowed to reduce his liability as fixed

by law. Where the burden is entirely on the
employer by 'the statute, if the employee
makes any contribution to the fund or to any
substitute system, he must receive additional

compensation benefits.

With practical uniformity the states have
placed the entire burden of the compensation
or insurance systems on the employer. The
exceptions to this rule are Oregon and West
Virginia.

Most of the laws fix a time during which no
compensation is payable immediately follow-

ing the accident causing disability. This
ranges from six days to two weeks, during
which time no compensation is allowed in

most states, other than such provision as is

made for medical or surgical attendance. In
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a few instances, however, if the disability is

prolonged beyond a designated time, benefits

are payable for the first week or weeks of

disability. '

Compensation proper falls into three class-

es: for death, for total disability, and for

partial disability. For disability of any
class there may be also difEerent provisions

for temporary and permanent disability. Be-

sides these compensation provisions, a num-
ber of the acts provide for medical, surgical,

and hospital attendance, and in a number of

cases for burial in case of fatal injuries.

The benefits for death are in most cases

based on the earnings of the injured person,

usually approximating three or four years'

wages, payable in installments, ranging from
50 to 66% per cent of the weekly or monthly*

wages. In a few cases the amounts are fixed

monthly payments, uniform for all classes of

employees, without reference to their pre-

vious income. Minimum and maximum
amounts for weekly or monthly payments
and for the total are frequently prescribed.

The provisions as to children who are bene-

ficiaries usually are that the benefits pay-

able in their behalf shall cease on their

reaching the age of 16 years, though in a few
cases the limit is 18 years. In West Virginia,

benefits to children cease when they reach the
legal age of employment, which in that
state is 14 years. A few states have the pro-
vision also that benefits shall not cease at
the ages named if the recipient is mentally
or physically incapacitated from earning a
living.

The remarriage of a widow is made to

terminate benefits in a number of cases,

though in a few instances a lump sum is

payable on such remarriage, either a fixed

amount or representing a fixed number of

months of benefit payments. If the bene-

ficiary is a widower, no provision is made for

a similar allowance in case of his remarriage.
A few states recognize the fact that a per-

manently disabled workman is a greater
ecohomic loss to his family than if he were
killed outright at the time of the accident,
and allow in case of permanent total disabili-

ty a larger amount of compensation than in

case of fatal accidents, some continuing pay-
ments for such disability for the full period
of the injured workman's life. For the most
part, however, this basis of the payments is

the same as for death.

Limitations are placed on the time for giv-

ing notice and for making claims under the
acts, notice usually being required within
from ten to thirty days, and a claim within
from six months to six years. A number of
the acts contain the provision that no notice
is necessary where the employer has other
knowledge of the fact or where the accident
was a fatal one. The time set may also be
extended if it is shown that the employer
was not prejudiced by the delay. The time
for presenting the claim or bringing action

Bouv.—219

thereon appears usually to be fixed abso-

lutely.

On the failure of the employer and his

workmen or the claimant to reach an agree-

ment as to the amount of compensation or

other facts Involved, recourse may be had in

a number of states to a special commission

or board which is created to have charge of

the administration of the law. In other

states arbitrators chosen for the purpose or

any standing committee of the employer and
his workmen may take cognizance of the dis-

putes. In some states the disputes are re-

ferred to the courts. In all cases an appeal,

sometimes only on certain phases of questions

involved, may be had to the courts.

The provisions as to beneficiaries residing

abroad are quite various, some of the acts

giving them the same standing as other bene-

ficiaries, others excludujg them entirely,

while still others permit persons only of cer-

tain degrees of kinship to receive benefits

or limit the amount payable to non-residents.

Injuries Arising out of, and in the Course

of, the Employment. The Injuries compen-
sated are usually all of those which arise out

of, and in the course of, the employment and
are not due to wilfulness or intoxication. An
accident Is said to arise "in the course of" a
man's employment if it occurs while he is do-

ing what a man so employed may reasonably

do within a time during which he is em-

ployed, and at a place where he may reason-

ably be during that time ; Bryant v. FlsseU,

84 N. J. Law, 72, 86 Atl. 458. A workman,
while on Ms way by a route which he was
permitted to take by his employers, attempt-

ed to get on a tram car to ride up an incline,

which was in violation of his employer's

rules, and fell and was killed. Held, that

the accident did not occur in the course of

his employment ; Pope v. Hills Plymouth Co.,

105 L. T. Rep. 678. A workman receives in-

juries by accident "arising out of" his em-
ployment when the accident was due to the
nature of the work, or was incidental to it,

as where a man undertakes to do something
and the required exertion which produces

the injury is too great for him, whatever the

degree of exertion or the condition of his

health ; Clover, etc., Co. v. Hughes, 102 L. T.

Rep. 340. A man employed to collect insur-

ance premiums from door to door slipped on
some stairs while pursuing the duties of his

employment and was injured. It was held

that the accident arose out of his employ-
ment; Refuge Assurance Co. v. Millar, 49-

Sc. L. Rep. 67. A young woman was employed
as lady's maid and serving maid. She was
sitting in the nursery room on a warm even-

ing with the window open, doing some sewing
for herself which she was allowed to do. A
beetle flew into the room, and the young
woman threw up her hand to keep it from
striking her face, and in doing so struck her
eye with her hand in such a way as to cause
serious and permanent injury. Held, that
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the accident did not arise out of her employ-
ment; Craske v. Wigan, [1909] 2 K. B. 635.

A locomotive engineer was injured while on
duty by a stone thrown by a boy from a
bridge, under which the engine was passing
at the time. It was held that the injury

arose out of and in the course of his em-
ployment; Challls V. London, etc., B. Co., 93
li. T. Rep. 330. A workman employed In the

construction of a building was struck by
lightning when working at the height of

twenty-three feet. The evidence showed that

a man working in that position incurs a risk

substantially greater than the normal risk of

being struck by lightning. It was held that

the accident arose out of the employment

;

Andrew v. Fallsworth Industrial Society

;

[1904] 2 K. B. 32.

Employment does not commence the mo-
ment the workman leaves home on his way to

work, nor does it continue until he reaches

home after the day's work Is done. Nor
does it continue while the worliman steps

aside—that is, leaves his work—for purposes
of his own. Thus, a railway engineer, on
his way to work earlier than was necessary,

went out of his course for purposes of his

own to talk to a signal-man. In order for

him to reach the man it was necessary to

cross some railroad tracks, but on a direct

route from his home to the engine shed where
he signed on for work every morning there

were no tracks to cross. When he had finish-

ed speaking to the signal-man, he started

back across the tracks and was struck and
killed by an engine. It was held that the ac-

cident was not one arising out of and in the

course of the employment; Benson v. Lan-
cashire, etc., K. Co., [1904] 1 K. B. 242.

There is considerable dlflSculty in ascertain-

ing precisely when a workman's employment
begins. Each case must be decided on its

Individual facts. Generally speaking, the

factory gate or yard, or the lite, indicates

the boundary, but in particular Instances

there may be a wider margin in favor of the

workman. The fact that an accident happens
at a time when there Is a temporary cessa-

tion of work does not permit its being one
arising out of and in the course of the em-
ployment. The employment continues during
all the time from the employe's arrival on the

premises until his departure, providing he is

engaged in the employment or something an-

cillary thereto ; Blovelt v. Sawyer, [1904] 1

K. B. 271. Minor employ&s occupying a plat-

form where they were sent to rest during an
Intermission in the performance of their du-

ties, were held to continue as employes in the

service of their employer during such time;

Chambers v. Mfg. Co., 106 Md. 496, 68 Atl.

290, 14 L. B. A. (N. S.) 383. It has been held

that the relation of master and servant con-

tinues to exist during the servant's noon
hour, where it Is understood that the servant

will remain on the master's premises to eat

his meal.

Where workmen are employed to work at

a certain place, and are transported to and
from such place by the employer, as a part of

their contract of employment, the period of

service continues during transportation;

Ryan v. C. B. Co., 23 Pa. 384.

If a workman is about his own affairs at

the time an accident happens, such accident

cannot be said to arise out of and in the

course of his employment. If he deliberately

and for no reason leaves the work he is em-
ployed upon, and attempts to do something
he knows he is not employed to do, it would
be contradictory to say that he is acting

within the scope of his employment.
Where injury occurs to a workman acting

in an emergency, the rule is that the work-
man does not go out of his employment if he
endeavors to prevent the danger from taking

effect. Acting in an emergency, the employ^
is not expected to act as he would under cir-

cumstances that give time for more deliberate

action.

The work of a girl employed in a mill end-

ed on Wednesday, but she could not be paid
until two days later. She returned to the

mill on the following Friday to secure her

pay, and while there fell dovra stairs and
was injured. Held that the employment ex-

isted at the time ; Kiley v. Holland, [1911] 1

K. B. 1029.

Notice. The acts generally require an in-

jured workman to give notice to his employer
of his injury within a specified time. Most
of the statutes give thirty days within which
the notice must be given. The notice must
be In writing and state the time, place and, in

ordinary language, the cause of the injury.

It must contain the name or names of the

person or persons claiming compensation, and
must be served on the employer in the man-
ner specified by statute, which is generally

by personal service on the employer or some
representative or superintendent, or by reg-

istered mall. Usually the want of or any de-

fect or inaccuracy in the notice, or in its

service, will not defeat the right to compensa-
tion unless the employer is prejudiced there-

by. If the failure to give notice, or the giv-

ing of a defective notice, is occasioned by
mistake, physical or mental incapacity, or

other reasonable cause, it is not fatal.

Aside from the fact that the giving of no-

tice of injury to the employer has a tendency

to defeat any fraudulent claim and the mak-
ing of a stale demand, it is Intended to put

the employer in possession of the facts of

the particular accident, so that he may make
investigations of the details of the accident

in order to ascertain whether or not he is lia-

ble to pay compensation, and to prepare his

defense if he desires to contest the claim.

The requirement that the notice state the

place where the accident occurred is not com-
plied with by giving the name of the town in

which it occurred, or by any other, such gen-

eral statement A notice under the New York
statute which stated that because of the slip-
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pery, greasy and defective condition of the
floor around tlie machine at wliich the em-
ploye worked, he slipped and his left hand
was caught in the machine, was held not
sufficiently definite as to the place and cause
of the injury to authorize an action; Welch
V. Waterbury Co., 144 App. Div. 213, 128 N.

Y. Supp. 974. By requiring a statement of

the cause of the injury, it is meant a state-

ment of the physical cause; Valentino v.

Machine Co., 139 App. Div. 139, 123 N. T.

Supp. 959; and not a statement of the par-

ticular violation of the employer's duty by
reason of which the injury occurred ; Impel-

lizzieri v. Cranford, 141 App. Div. 755, 126

N. T. Supp. 644. It means that the accident

should be so described that a person of ordi-

nary intelligence who knows nothing about it

could understand how it happened. It is not

necessary that all the facts going to establish

a cause of action should be stated, as they
would in a complaint or petition ; Dippolito v.

Brown, 148 App. Div. 116, 131 N. Y. Supp.
1021.

The compensation statutes as a rule do not
require the workman himself, or, in case of

his death, his dependents, to give notice

of the injury. They merely require that no-

tice of the injury be given the employer. It

may, therefore, be given by any one on behalf

of the workmen, but it is thought it must pur-

port to come by authority of the workman.
Thus, a mere report of an accident made by
a third person at the instance of the employ-
er is thought not to be sufficient; Roberts
and Wallace, Duty and Liability of Employ-
ers (3d Ed.) 317; although such fact may
go to show that the employe was not dam-
aged by the want of notice. A notice signed

"Corcoran and Parker, Attorneys for Charles
Dolan," purports to be signed on behalf of

Charles Dolan, and, in the absence of evi-

dence to the contrary, sufficiently shows that

the attorneys were authorized to sign it;

Dolan V. Alley, 153 Mass. 380, 26 N. E. 989.

Under a statute providing that "the notice

may be served by post or letter addressed to

the person on whom it is to be served, at his

last known place of residence or place of

business, and if served by post shall be

deemed to have been served at the time when
the letter containing the same would be de-

livered in the ordinary course of the post,"

it is immaterial that the notice in fact never

reaches the person to whom it is addressed

;

Hurley v. Olcott, 198 N. Y. 132, 91 N. E. 270,

28 L. R. A. (N. S.) 238. It has been held

that notice given or claim made by or on be-

half of one dependent does not inure to the

benefit of the other dependents ; Kyle v. Mc-
Ginty, 48 Sc. L. Rep. 474.

An injured workman will be excused for

delaying to give notice, where the injury at

first appears to be of little or no consequence,

but later proves to be serious. An honest

mistake of this kind is well within the stat-

utory exception; Tibbs v. Watts & Co., 2

Butterworth's W. C. Cas. 164. As soon as it

becomes apparent, however, that the injury

is likely to prove serious, the workman
should hasten to give notice. Ignorance on
the part of the workman of the existence of

a compensation statute in the state in which
he works, or of his rights thereunder, ot of

the requirements of such statute relative to

giving notice of injury, is not such a mis-

take that will excuse the giving of notice to

the employer of an injury within the time
required by the statute; Koles v. Pascall,

[1911] 1 K. B. 982.

Most of the statutes excuse the failure to

give notice if there was no intention to mis-

lead the employer and he was not in fact mis-

led thereby. The wording of the statutes

varies greatly, but the purpose seems to be to

excuse the want of notice when the employer
is not prejudiced thereby. Ordinarily the

onus of proving that the failure to give no-

tice of an accident has not prejudiced the em-
ployer is on the one making claim for com-
pensation; Roles V. Pascall, [1911] 1 K. B.

982. By the terms of some of the statutes

in this country the burden is put upon the

employer to show that he has been prejudiced
thereby, while in others the burden of proof
is not placed on either party, but naturally

it is on the applicant for compensation, be-

cause unless it affirmatively api)ears during
the proceedings that the employer was not so

prejudiced no recovery can be had. The no-
tice of injury which compensation statutes re-

quire to be given employers should be liberal-

ly construed ; Jones v. Francis, 70 Wash. 676,

127 Pac. 307.

Accident. Most of the states have followed
the English act in many respects, including
the requirement that, to entitle an Injured
workman to compensation, Ms Injury must
have been due to an accident The House of
Lords has declared that the word is used
in its popular and ordinary sense, and means
"an unlooked-for mishap, or an untoward
event, which is not expected or designed"

;

Fenton v. Thorley & Co., [1903] A. C. 443.

This definition was adopted in Bryant v. Fis-

sell, 84 N. J. Law 72, 86 Atl. 458. To con-

stitute an accident, a happening must be ca-

pable of being described as having occurred
on a particular date; It must be an event, as
distinguished from a gradual growth, the
commencement of which is uncertain; Mar-
shaU V. East Holywell Coal Co., 93 L. T. Rep.
360. Thus, the contraction of lead-poisoning
from the continual use of red and white lead,

by absorbing it through the pores, or inhal-

ing the poison into the lungs, or by eating

food to which small particles have adhered,
is not an accident, as the development of the

disease is a gradual process, generally taking
considerable time; Steel v. Cammell, etc.,

Co., [1905] 2 K. B. 232. So an abscess in the
knee, gradually developed by kneeling while
at work, is not due to an accident ; Gorley v
BackworOi Collieries, 93 L. T. Rep. 360. The
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event, to constitute an accident, must be one
that is unforeseen by the person injured by
its occurrence, and it has been declared that

an occurrence is unexpected if it is not ex-

pected by the man who suffers by it, even
though every man of common sense who
knew the circumstances would think it cer-

tain to happen; Clover, etc., Co. v. Hughes,
[1910]. A. C. 242. An event may constitute

an accident, although the person causing it

did so intentionally. Thus, an engineer was
'injured while driving the engine of an ex-

press train by a stone thrown by a boy from
a bridge under which the train was passing

at the time. It was held that the injury

was due to an accident, that the circumstance

of the thtowing of the stone being a wilful

act on the part of the boy was immaterial

;

[1905] 2 K. B. 154. The fact that the phys-

ical condition of the injured person is a

contributory cause of the event does not pre-

vent its being an accident ; [1908] A. O. 43T.

Whether or not the contraction of a disease

constitutes an accident depends upon the na-

ture of the disease. It must be one the con-

traction of which can be definitely fixed in

point of time as an event. This would seem
not to include idiopathic diseases. On the

other hand, a disease contracted as by infec-

tion from the lodgment of bacilli comes well

within the definition of an accident. A work-

man was employed to open and sort bales of

Persian wool. ' While so engaged his eye

became infected with anthrax which neces-

sitated an operation, from which he died.

The disease was caused by a bacillus alight-

ing on his eye. In this instance it could be

told definitely the day on which the injury

occurred, and with considerable certainty the

manner in which it occurred, and it was held

to be due to an accident; [1905] A. C. 230.

While employed in clearing a mUl-race, a
workman caught a sudden chill, caused by
immersion in the water. Inflammation of the

kidneys supervened, and he died several days
later. ' The evidence showed that the attack

could only have been brought on by exposure
to cold water. It was held that death was
due to an accident; [1910] Ir. Rep. 105. A
workman of poor physique was employed in

the stoke-hold of a vessel. The conditions

there were normal, but as usual the place

was very warm. The mah suffered from a
heat stroke, which resulted in his death. It

was held that his death was due to an acci-

dent; [1908] A. C. 437.

Shock and fright are included within the

meaning of accident, although the injury is

purely mental, and not physical ; [1896] 3

Q. B. 248. Death from heart disease; 4 But-

teiTvorth's W. S. Cas. 190; death or injury

from inhalation of gas ; [1911] 2 K. B. 747

;

or from lightning; [1904] 2 K. B. 32; have
been held accidents. The question of acci-

dent is one of fact and law ; [1903] A. C. 443.

Dependents. The compensation acts usu-

ally award benefits to those who, are de-

pendent upon the deceased workman. There
are various statutory provisions as to just

who are dependents.
Bomer, L. J., in [1899] 1 Q. B. 1005, said:

"I think that the 'dependents' who are enti-

tled to claim compensation under the act

must be dependents in the proper sense of the

word, and not merely persons who derive a
benefit from the earnings of the deceased.

I also think that a 'dependent' must be a
person who is dependent upon the deceased
for the ordinary necessaries of life having
regard to the class and position of the par-

ties."

This view has since been very materially
changed; it being held that no standard of

living can be considered. Consequently the
fact that a person may be able-bodied and
well able to make a living for himself and
family, so' far as necessaries are considered,

does not prevent his being dependent upon
another. Thus, Main Colliery Co. v. Davies,

[1900] A. C. 358, holds that a father is part
dependent on the earnings of -a son who con-

tributes to the support of the family, which
the father is bound by law to maintain. A
woman may be dependent on her husband or

children, or on her husband and her children

at the same time, the question being one of

fact. The widow and children of a workman
have been held to be no less wholly depend-
ent upon the workman because the latter

had been enabled, through the receipt by
him, either directly or through his wife as
his agent, of money from wage-earning sons

or of money coming to him through other

channels, to augment the fund out of which
he has been legally bound to maintain, and
had maintained, his house-hold ; Senior v.

Fountains, [1907] 2 K. B. 563. The earnings

of a father, and son and two daughters were
put in a fund from which the expenses of the

entire family, including a mother and three

other children, were paid. The son was kill-

ed in his employment, and the parents ap-

plied for compensation, and the court found
as a fact that the parents were partly de-

pendent upon the son's earnings ; Main Col-

liery Co. V. Davies, [1900] A. C. 358.

The fact that a wife is not living with her
husband at the time of his death is of no
consequence, aside from some express statu-

tory provision to the contrary. The ques-*

tion is still one of fact whether she is being
supported by him. Aside from statutory pro-

vision, and contrary to the earlier English
decisions on the question, it is now settled

that there is no legal presumption of the
dependency of the wife upon her husband, on
account of the legal obligation of the husband
to support her ; New, etc., Collieries v. Keel-

ing, [1911] A. C. 648.

A husband and wife quarreled at a time
when he was unemployed. He went to an-

other town and secured employment, and
earned regular wages for about three weeks,
when he was killed by an accident This
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was about four months after liis separation
from his wife. During this time the wife
had subsisted on her own small casual earn-

ings and occasional small contributions from
relatives, and for one week she was in the

work-house. In her testimony she stated

that she expected her husband back every

day to provide a home for her. It was held

that the wife was dependent upon her hus-

band's earnings, and entitled to compensa-
tion; Coulthard v. Consett Iron Co., [1905]

2 K. B. 869. Upon the death of her mother
a daughter, who had previously been earning

wages, remained at home to keep house for

her father. For this she received board,

lodging and clothing, but no wages. She ap-

plied for compensation on the death of her
father, and was awarded the same on the

ground that she was dependent upon him;
Moyes v. Dixon, 42 Sc. L. Rep. 319.

A posthumous child may be a dependent
within the meaning of the compensation stat-

utes; WilUams v. Ocean Coal Co., [1907] 2
K. B. 422. Whether or not an illegitimate

child can be dependent depends primarily up-

on the provisions of the particular statute,

but imless there appears a contrary intention

an illegitimate child may be dependent;
Schofield V. OrreU Colliery Co., [1909] 1 K.
B. 17g.

In the absence of any statutory prohibition

an alien is within the definition of a depend-
ent, although he stiU resides in a foreign

country.

The fact that one is lending assistance to

another does not conclusively prove that he
himself is not a dependent. Where it was
claimed that a father was partly dependent

upon the earnings of his son only because he
supported a crippled brother, who lived with
him, and it was true that the father was do-

ing his best to help the brother, the court
held that that was a circumstance but
was not conclusive on the question of the

father's dependence; Leggett v. Borke, 39
Sc. L. Rep. 448.

A husband and wife are living together
when there has been no legal separation,

and no actual separation, as, for instance,

where there has been an estrangement, or a
separation with the intention of continuing

it permanently. The length of time the par-

ties are separated and the distance inter-

vening between them is not necessarily ma-
terial to the solution of the question. The
true intention of the parties is the test by
which the matter is determined ; Northwest-
ern Iron Co. V. Industrial Commission, 154

Wis. 97, 142 N. W. 271.

Worlmnen. In some of the statutes the
term "employS" Is used, while others use
that of "workman." The two words are

synonymous, and are used interchangeably.

One is not a workman unless there exists

between him and his employer a contract of

service. In this regard there is a distinction

between a contract of service and a contract

for services. The latter not only includes
the relation of master and servant, but other
relations in which the employer has no con-

trol over the employe, who may be rendering
services as an independent contractor. • The
former is a contract which creates the rela-

tion of master and servant. While It is a
contract for services, it is something more,

the distinguishing feature of which is the

right of control the employer has over the

way in which the services shall be rendered,

not only generally, but In regard to details

;

[1910] 1 K. B. 543.

As to casual employment, Buckley, L. J., In

Hill V. Begg, [1908] 2 K. B. 802, said: "The
words are not 'who is casually employed,'

but 'whose employment is of a casual nature.'

I have to investigate what is the character
of the man's employment, not what is the
tenure of his employment. Is the employ-
ment one which is in its nature casual? To
take an analogy or illustration from a dif-

ferent subject, say land. The question is,

what Is the nature or quality of the land—is

it, for instance, building land or agricultural

land—^not what estate is held in the land?
Suppose that a host, when from time to time
he entertains his friends at dinner, or his

wife gives a reception or dance, has been in

the habit for many years of employing the

same men to come in and wait at his table

or assist at the reception, it may be said

that their employment is regular." But the

employment is of a casual nature. It ' de-

pends upon the whun or the hospitable in-

stincts or the social obligations of the host
whether he gives any, and how many dinner
parties or receptions, and the number of men
he will want varies with the number of his

guests. In such a case the waiters may not
incorrectly be said to be regularly employed
in an employment of casual nature."

• A window-cleaner called and cleaned the

windows of the house of a physician about
once a month, without receiving a special

invitation or permission to do so on each
occasion, and there was no formal contract

between the parties. A portion of the house
was used by the physician in connection with
the practice of his profession. On one occa-

sion, while cleaning a window of the dining
room, the cleaner received an injury. Held,
that the employment was of a casual nature,

and that the man was not employed for the
purpose of the employer's trade or business

;

Rennid v. Reed, 45 Sc. L. Rep. 814.

A woman worked regularly without fresh

instructions for an employer on every Friday
and alternate Tuesdays for eighteen months.
She worked at home and for others on the
other days of the week. While at work at
this employer's house on one of the specified

days, she met with an accident. It was held
that the contract of service was of a peri-

odic nature, and that the employment was
not casual; Dewhurst v. Mather, [1908] 2
K. B. 754.
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If a man Is employed for the purposes of
the employer's trade or business, it matters
not that the employment is of a casual na-
ture.

A laborer complained of the height of a
hedge which extended between his garden and
the land of a farmer ; the hedge being lo-

cated entirely on the land of the latter.

The former agreed to give the laborer ten
shillings to cut the hedge, and he (the farmer)
would use the poles on his farm. While em-
ployed at this work the laborer met with an
accident. Held that, while the employment
was of a casual nature, it was for the pur-

pose of the farmer's trade or business, and
that the laborer was a workman engaged in

that employment; Tombs v. Bouford, 106 L.

T. Rep. 823.

One May, a real estate agent, who had
been instructed to let a dwelling house, de-

cided to take the house himself. He was
allowed a sum to pay for redecorating and
repairing the house, and he contracted with
one Smith to do the work under his (May's)

supervision. Smith employed a man to help,

who was injured in the course of the work.

Held, that this was not a contract in the

course of or for the purpose of May's trade

or business ; Brine v. May, etc., Cq., 6 Butter-

worth's W. C. Cas. 134.

The' members of an employer's family are

not workmen. A man, twenty-six years of

age, was employed as an ordinary workman
by his father, with whom he lived, paying

board and lodging. While employed by his fa-

ther on work at another town, where he lodg-

ed for the time, he received an injury, for

which he applied for an award of compensa-

tion. The son maintained that, being self-

supporting, he was not a member of the em-
ployer's family and that, being absent at the

time of the accident, he was not "dwelling in

his house." It was held that at the time of

the accident he was a "member of the em-
ployer's family dwelling in his house," and
accordingly was not a "workman"; Mc-
Dongall V. McDongall, 48 Sc. L. Rep. 315.

An independent contractor is not a work-

man; indeed, when a person undertakes to

do work as a contractor, that fact negatives

the idea that he is a workman. Thus a

man was employed by timber merchants to

bring his horse and drag logs from one place

to another, for which he was paid by the

day. His work was to lead the horse, and
this he might have done by a means of a
substitute, it not being understood that he
should perform the work personally. It was
held that he was an independent contractor,

and was not entitled to compensation for in-

juries received while so engaged ; Chrisholm

V. Walker & Co., 46 Sc. L. Rep. 24.

A partner may be a workman for the firm.

One of three partners, owners and operators

of a coal mine, worked in the mine as work-
ing foreman, under an agreement with the

other partners that he should receive weekly
wages like an ordinary workman. While so

engaged he met with an accident, which caus-

ed his death, and a claim for compensation
was made by his widow against the surviv-

ing partners. It was held that, as the de-

ceased had been a partner in the firm, there

was not the relation of employer and employ-
ed contemplated by the statute; Ellis v. El-

lis & Co., [1905] 1 K. B. 324. It was said

that the deceased man might come within the

definition of "workman," if the definition

were considered separate from the other pro-

visions of the act, but, in view of the fact

that the act contemplates the existence of

the relation of employer and employed, and
it being evident that the same man cannot

be both employer and employed, the relation

in its true sense did not exist, and the ap-

plicant must therefore fail.

Employe of a charitable institution is a

workman. A blind pauper was injured while

working in the industrial department of a
charitable institution, which supplied chari-

table instruction to blind persons. The in-

stitution was not self-supporting, but depend-

ed partly on charity. On account of this

pauper the institution re(*ived fourteen

pounds eight shillings a year from his parish,

and twenty pounds a year from a charitable

fund. T"he institution supplied the pauper
with board, lodging and clothing, and paid

him five shillings a month. Held, that the

pauper was a workman ; MacGillivay v.

Northern Counties Institute, [1911] Sc. Sess.

Gas. 897. A man employed by a society for

the purpose of giving work to unemployed per-

sons has been held to be a workman; Por-

ton V. Central Body, [1909] 1 K. B. 173.

A dispensary physician was held not to be

a workman; Murphy v. Enniscorthy Board,

42 Ir. L. T. 246. Persons engaged in the

business of copying or translating legal docu-

ments or manuscripts, and who are known
as "law writers," are held to be workmen;
MeKrill v. Howard & Jones, 2 Butterworth's

W. C. Cas. 460.

Whether or not an employe is a workman
depends upon his contract of employment If

he is employed as a workman, the fact that

he has a university degree does not render

him any less a workman. On the other hand,
if he is employed in a capacity of a scientist,

the fact that he performs manual labor in

connection with the work for which he was
employed does not make him a workman

;

Bagnall v. Levinstein, [1907] 1 K. B. 531.

A professional foot-ball player has been held

a workman ; Walker v. Crystal Palace Foot-

ball Club, [1910] 1 K. B. 87; but not a lec-

turer; Waites v. Franco-British Exhibition,

25 T. li. Rep. 441.

Serious and Wilful Misconduct. The word
"serious" refers to the conduct, not to the

results of the conduct, and the misconduct of

a workman Is not necessarily serious because

it results in serious consequences. It has
been held, however, that any neglect is seri-

ous which, in view of reasonable persons in
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a position to judge, exposes any person In-

cluding the person guilty of it, to the risk of

serious injury; Hill v. Granby Consol. Mines,

12 Br. Col. 118.

It may be contended that, on account of

the necessity for strict discipline among em-
ployees engaged in establishments where ma-
chinery is used, and the grave danger attend-

ant upon a general laxity of discipline, a
violation of any rule is serious. If such con-

tention were true it would render the word
"serious," as used in the statutes, mere sur-

plusage. The word must be taken to have a
meaning, and it must be given full weight.

It is very evident that the legislatures did

not intend that the workman should be de-

prived of compensation merely because a

breach of some rule attended the accident.

"Serioup" and "wilful" do not refer to con-

duct, but to "misconduct." In the first place,

there must be misconduct; then it must be
wilful ; and, finally. It must be serious. Con-
duct may often be wilful, and its consequenc-

es serious, but yet not amount to misconduct.
"Misconduct" means wrong conduct.

"Wilful" means by one's own volition or

will; intentional. It imports that the mis-
conduct was deliberate, not merely a thought-
less act on the spur of the moment; John-
son V. Marshall Sons & Co., [1906] A. C. 409.

It is not enough that the act is wilful; it

must be done by the workman with the in-

tention or knowledge of being guilty of mis-

conduct; Bist V. London, etc., R. Co., [1907]

A. C. 209.

Wilful misconduct must mean the doing of

something, or the omitting to do something,
which is wrong to do or omit, where the per-

son who is guilty of the act or omission
knows that the act which he Is doing, or

that which he is omitting to do, is a wrong
thing to do or omit ; and it involves the

knowledge of the person that the thing which
he is doing Is wrong; Beven, Workmen's
Compensation (4th ed.) 396.

A miner was killed by a tram car while
going from his work. He was leaving the
mine by the usual way. There were manholes
at intervals along the way, which were to be
used in avoiding trains of tram cars. He
was warned by a fellow-workman to get into

a manhole as the "journey" was coming near.

He did not heed the Vi'arning, and was over-

taken by the cars and killed. The trial judge
found that he was guilty of serious and wil-

ful misconduct, and, on appeal, it was held

that there was evidence to support the find-

ing ; John V. Albion Coal Co., 18 T. L. Rep. 27]

Serious and wilful misconduct is something

more than contributory negligence, as the lat-

ter will not defeat recovery of compensation;

Praties v. Broxbune Oil Co., 44 Sc. L. Rep.

408.

A locomotive engineer left the foot-plate of

his engine while it was running at consider-

able speed, in order to get coal from the ten-

der, and was killed while so doing. His con-

duct was in violation of a rule of the em-
ployer that "enginemen and firemen must not
leave the foot-plate of their engine when the

latter is in motion." There was evidence
that the engineer knew of this rule and could

have gotten coal \rithout leaving the foot-

plate. The court held that the accident was
due to serious and wilful misconduct; Bist

V. London, etc., R. Co., [1907] A. C. 209.

In order that the violation of a rule of the

employer shall militate against the workman,
he must have notice, either actual or con-

structive, of the rule. But it is held that

knowledge on the part of the workman is suf-

ficient, regardless of the way in which such

knowledge was acquired ; Port Royal & W.
C. R. Co. V. Davis, 95 Ga. 292, 22 S. E. 833.

On the other hand, it has been held that a

mere statement by the foreman to the work-

man that a certain rule exists is insufficient

to charge the workman with notice ; Daubert

V. Meat Co., 135 Cal. 144, 67 Pac. 183 ; and

a printed rule was declared insuflicient to

constitute notice to a workman who could not

read ; Himrod Coal Co. v. Clark, 197 111. 514,

519, 64 N. B. 282.

Whether or not a workman has been guilty

of serious or wilful misconduct is a mixed
question of law and fact. After the facts

have been found, whether or not they con-

stitute serious or wilful misconduct is a ques-

tion of law ; DaUly v. Watson, 8 Sc. L. T. 73.

Whether or not there is any reasonable evi-

dence to support a finding of serious and wil-

ful misconduct is a question of law ; British

Columbia Sugar Refining Co. v. Granick, 44

Can. Sup. Ct. 105.

In this article the provisions of the English

workmen's compensation act and the cases

.

thereunder have been considered principally,

inasmuch as some or all of their provisions

have been incorporated in many of the stat-

utes enacted in the United States, and their

construction in this country will doubtless be

substantially the same as in England.

See Elliott on Workmen's Compensation.

Acts, Labatt on Workmen's Compensation,

and Butterworth's Workmen's Compensation

Cases, containing cases in Great Britain and
Ireland, and another series for Canada.
For the law in foreign countries not above

referred to, reference may be had to the

works above mentioned. The department of

labor has published (December 23, 1913) the

laws of the United States and foreign coun-

tries.

WORSHIP. Honor and homage rendered

to God. State v. Norris, 59 N. H. 536. See

Christianity; Distubbancb of Public Woe-
ship; Religion.

In English Law. A title or addition given

to certain persons. Co. 2d Inst. 666 ; Bacon,
Abr. Misnomer (A 2).

WORTHIEST OF BLOOD. An expression

used to designate that in descent the sons are
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to be preferred to daughters,. wMcli Is the

law of England. See some singular reasons

given for this in Plowd. 305.

WOUND. A solution of the natural con-

tinuity of any of the tissues of the body.

Taylor, Med. Jurispr.

In jurisprudence a wound may be said to

exist even if there is no effusion of blood or

severing of the skin. No question is raised

as to the nature of the tissue damaged, be'

it skin and appendages, bone, joint or inter-

nal organ ; and it is even urged that the re-

sult of disease upon tissue be described as

wounds.
. Under the statute 9 Geo. IV. c. 21, B. 12, It has
been held in England that to make a wound, in

criminal cases, there must be an injury to the per-
son by which the skin is broken; 6 C. & P. 684. See
Death.

WRECK (called in law Latin loreccum
maris, and in law French toreo de mer).

Such goods as after a shipwreck are cast

upon the land by the sea, and left there with-

in some country so as not to belong to the

jurisdiction of the admiralty, but to the

common law. Co. 2d Inst. 167; 1 Bla. Gom.
290. A ship becomes a wreck when, in conse-

quence of injuries received, she is rendered

absolutely unnavigable, or unable to pursue

her voyage, without repairs exceeding the

half of her value ; Wood v. Ins, Co., 6 Mass.

479, 4 Am. Dec. 163. A sunken vessel is not

a wreck, but depelict; wrepfe applies to prop-

erty, cast upon land by the sea; Baker v.

Hoag, 7 N: Y. 555, 59 Am. Dec. 431 ; to jet-

sain, flotsam and ligan; Murphy v. Dun-
ham, 38 Fed. 503.

Wrecks and shipwrecked goods under a

state act are confined, in their ordinary legal

meaning, to ships and goods cast on shore

by the sea, and do not include a boat or

other prpperty not cast ashore or thrown
overboard or lost from a vessel in distress;

. Proctor V. Adams, 113 Mass. 376, 18 Am. Rep.

500.

Coal lying in a sunken ship in Lake Michi-

gan is not a wreck of the sea; Murphy v.

Dunham, 38 Fed. 503; the United States has

no title to it; id.

See Sunken Weeck.
•Goods found at low water, between high

and low water mark, and goods between the

same limits partly resting on the ground, but

still moved by the water, are wreck; 3 Hagg.
Adm. 257, 294.

Wreck, by the common law, belongs to the

king or his grantee; but if claimed by the

true owner within a year and a day the

goods, or their proceeds, must be restored to

him, by virtue of stat. Westm. I., 3 Edw. I.

c. 4. Ships and goods found derelict or

abandoned at sea belppged until lately to the

office of t^ie lord high admiral, by a grant

from the crown, but now belong to the na-

tional exchequer, subject, however, to be

claimed by the true owner within a year and
a day; 1 Hagg. 388,

But In America the king's right In the

sea-shore was transferred to the colonies, and
therefore wreck cast on the sea-shore belongs

to the owner of the shore, as against a mere
stranger, if not reclaimed ; Barker v. Bates,

13 Pick. (Mass.) 255, 23 Am. Dec. 678. See

Proctor V. Adams, 113 Mass. 377, 18 Am. Help.

500.

In this country, the several states border-

ing on the sea have enacted laws providing
for the safekeeping and disposition of prop-

erty wrecked on the coast. In one case, it

was held that the United States succeeded to

the prerogative of the British crown, and are

entitled to derelict ships or goods found at

sea and unclaimed by the true owner; but
in the southern district of Florida It is held

that such derelicts, in the absence of any act

of congress on the subject, belong tq the find-

er or salvor, subject to the claim of the true

owner for a year and a day. Marv. Wreck.
Wrecked goods, upon a sale or other act of

voluntary importation, become liable to du-

ties; The Concord, 9 Cra. (U. SJ 387, 3 L.

Ed. 768.

A wrecked vessel, in common phraseology,

includes a sunken vessel; see Gilchrist v.

Godman, 79 Fed. 970.

The act of congress, March 3,^ 1899, pro-

vides that, whenever a vessel is wrecked and
sunk In a navigable channel, it shall be the
duty of the owner immediat«ly to mark it

by a buoy or beacon by day and a lighted

lantern by night. Failure to do so within

six hours (one hour only being required) ren-

dered the owner of a canal boat liable in

damages to a passing vessel colliding with

the wreck; The Anna M. Fahy, 153 Fed. 866,

83 C. C. A. 48; so when not marked for two
days;, The Macy, 170 Fed. 930, 96 C. C. A.

146.

Marking a sunken yacht (18 feet) with

pieces of wood, two partly submerged buckets

and a pocket handkerchief on a pole, was in-

sufficient; The Fred. Schlesinger, 71 Fed. 747.

The act also requires the owner to com-
mence the removal of the wreck at once;

failing which (or upon its earlier abandon-
ment) it may be removed by the secretary of

war. The owner is required to maintain the

mark during all this lieriod; Second Pool

Coal Co. V. Coal Co., 188 Fed. 892, 110 C.

C. A. 526.

See Salvage; Total Loss.

WRIT. A mandatory precept, issued by
the authority and in the name of the sover-

eign or the state, for the purpose of com-
pelling the defendant to do something there-

in mentioned.

It is issued by a court or other competent
jurisdiction, and is returnable to the same.

It is to be under seal and tested by the prop-

er officer, and is directed to the sheriff or oth-

er officer lawfully authorized to execute the

same. Writs are divided into—original, of
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mesne process, of execution. See 3 Bla. Com.
273 ; Gould, PI. c. 2, s. 1.

The list of original writs was not the rea-

soned scheme of a provident legislator, calm-

ly devising apt remedies for all conceivable

wrongs, rather It was the outcome of the

long and complicated struggle whereby the

king drew into his court all the litigation of

the realm. The statute of Westminster 2d

(1285) allowed the chancery to vary the old

forms so as to suit new cases, but only new
cases which fall under old law.

This gave in time one new form of action

—

trespass upon the special case—and -this

again threw out branches which came to be

considered distinct forms of action, name-
ly, assumpsit and trover. Equity, again, met
some of the new wants, but others had to be

met by a stretching and twisting of the old

forms which were made to serve many pur-

poses for which they were not originally in-

tended ; Poll. Torts (5th ed.) 535, note by F.

W. Maitland.

See Maitland, Register of Original Writs
(3 Harv. L. Rev. 97, 167, 212; 2 Sel. Essays
in ABglo-Amer. L. H. 549), with a classified

list of writs.

A writ is "issued" when it is delivered to

an oflRcer, with the intent to have it served;

Wilkins v. Worthen, 62 Ark. 401, 36 S. W.
21; Michigan Ins. Bk. v. Mdred, 130 U. S.

693, 9 Sup. Ct. 690, 32 L. Ed. 1080 ; Webster
V. Sharpe, 116 N. C. 466, 21 S. E. 912.

Although a writ which the court had pow-
«r to issue was irregularly issued, the mar-
shal must still act under It; Bryan v. Ker,

222 U. S. 107, 32 Sup. Ct. 26, 56 L. Ed. 114.

As to the history of assumpsit, see 2 Harv.

U Rev. 1, 53, by Prof. J. B. Arnes. See

WestminIstee 2d, Statute of;. Brevia Fob-

MATA.

WRIT DE BONO ET MALO. See De
Bono et Malo ; Assize.

WRIT OE EJECTIONE FIRM/E. See
Ejectment.

WRIT DE H/ERETICO COMBURENDO.
See Db HiBRETICO Combukendo.

WRIT DE NOMINE REPLEGIANDO. See
De Homine Replegiando.

WRIT DE ODIO ET ATIA. See De Odio
ET Atia; Assize.

WRIT DE RATIONABILI PARTE BONO-
RUM. A writ which was sued out by a wid-

ow when the executors of her deceased hus-

band refused to let her have a third part of

her late husband's goods, after the debts

were paid. Fitzh. N. B. 284.

WRIT OF ASSISTANCE. A writ issuing

out of chancery in pursuance of an order,

commanding the sheriff to eject the defend-

ant from certain lands and to put the plain-

tiff in possession. Cowell; 3 Steph. Com.
602 ; Bruce v. Roney, IS 111. 67. An ancient

writ issuing out of the exchequer. Moz.

& W.
A writ issuing from the court of excheq-

uer to the sherifC commanding him to be in

aid of the king's tenants by knight's service,

or the king's collectors, debtors, or account-

ants, to enforce payment of their own dues,

in order to enable them to pay their own
dues to the king. 1 Madox, Hist. Bxch. 675.

A writ commanding the sherift to assist

a receiver, sequestrator, or other party in

chancery to get possession of land withheld

from him by another party to the suit.

Quincy, Mass. Appx.; 2 Dan. Ch. Pr. 1062.

A process issuing in equity to enforce its

decree, and coextensive with the court's ju-

risdiction to hear and determine the rights

of the parties ; Fox v. Stubenrauch, 2 Cal.
•

App. 88, 83 Pac. 82.

Its office is to give effect to chancery de-

crees, where the rights of the parties are fix-

ed thereby; Ramsdell v. Maxwell, 32 Mich.

285 ; or to put a party into possession ; Sills

V. Goodyear, 88 Mo. App. 316;. rests in

sound discretion, and will issue only when
the right is clear; Hagerman v. Heltzel, 21

Wash. 444, 58 Pac. 580.

These writs which issue from the equity

side of the court of exchequer or from any
court of chancery are at least as old as the
reign of James I., and were formerly in com-
mon use in England, Ireland, and some of the
United States ; 1 Ves. 454; 3 Swanst. 299, n.

;

but whether from the odium attached to the

name in Massachusetts or from the practice

in that state to conform processes in equity

to those at law, no Instance is known of such
a writ having been Issued in that common-
wealth. Quincy, Mass. Appx. 369, with note
by Horace Gray.

A writ of assistance is founded on the
general principle that a court of equity
will, when it can do so justly, carry its own
decrees into full execution without relying on .

the co-operation of any other tribunal ; Beat-
ty V. De Forest, 27 N. J. Eq. 482, where It was
remarked that it was of comparatively re-

cent use in that state, the first instance being
in 1853. It can issue only against parties

affected by the decree; Howard v. R. Co.,

101 TJ. S. 849, 25 L. Ed. 1081 ; Sills v. Good-
year, 88 Mo. App. 316; and not against one
who entered on land pendente lite on claim
of right; Merrill v. Wright, 65 Neb. 794, 91
N. W. 697, 101 Am. St. Rep. 645 ; the right

to it may be lost by laches ; Hooper v. Tonge,
69 Ala. 484. The order granting this writ
is not appealable; Bryan v. Sanderson, 3
MacArthur (D. C.) 402.

It will not issue in favor of a purchaser
at an execution sale, where there is a bona
flie contest as to the right of possession

;

Stanley v. Sullivan, 71 Wis. 585, 37 N. W. 801,

5 Am. St Rep. 245.

Writs of assistance to seize uncustomed
goods were introduced by statute 12 Charles
II., c. 19, and were perhaps copied from the



WRIT OF ASSISTANCE 3498 WRIT OF ENTRY

sheriff's patent of assistance; 4 Doug. 347;

these writs authorized the person to whom
they were issued, with the assistance of the

sheriff, justice of the peace, or constable, to

enter Into any house where the goods were
suspected to be concealed. One acting under
this writ and finding nothing was not jus-

tified ; 4 Dougl. 347. See Quincy, Mass. Rep.
Appx. ; 1 Thayer, Cas. Const. L. ; 2 Dan. Oh.

Pr. 1062.

WRIT OF ASSOCIATION, 'in English

Practice. A writ whereby certain persons

(usually the clerk of assize and his subordi-

nate officers) are directed to associate them-
selves with the justices and sergeants; and
they are required to admit the said persons

• into their society in order to take the assizes.

3 Bla. C!om. 59. See Assize.

WRIT OF CONSPIRACY. The name of an
ancient writ now superseded by the more
convenient remedy of an action on the case,

which might have been sued against parties

guilty of a conspiracy. Fitzh. N. B. 260.

It did not lie at common law, In any case,

except .when the conspiracy was to indict

the party either of treason or felony ; all

the other cases of conspiracy in the books

were but actions on the case; Hutchins v.

Hutchins, 7 HiU (N. Y.) 104.

WRIT OF COVENANT. A writ which lies

where a party claims damages for breach of

covenant, i. e. of a promise under seal.

WRIT OF DEBT. A writ which lies

where the party claims the recovery of a

debt, i. e. a liquidated or certain sum of

money alleged to be due to him.

This is debt in the debet, which is the

principal and only common form. There is

another species mentioned in the books, call-

ed the debt m the detinet, which lies for the

specific recovery of goods under a contract

to deliver them. 1 Ohitty, PI. 101.

WRIT OF DECEIT. The name of a writ
which lies where one man has done anything
in the name of another, by which the latter

is damnified and deceived. Fitzh. N. B. 217.

The,- modern practice is to sue a writ of

trespass on the case to remedy the injury.

See Deceit.

WRIT OF DETINUE. See Detinue.

WRIT OF DOWER. A writ which lies for

a ""widow claiming the specific recovery of

her dower, no part having been yet assigned

to her. It is usually called a writ of dower
unde niUl haiet. 3 Ohitty, PI. 393. There
is another species, called a )orit of right of
dower, which applies to the particular case

where the widow has received a part of her
dower from the tenant himself ; and of land

lying in the same town in which she claims

the residue. This latter writ is seldom used
in practice. See Dower.

WRIT OF EJECTMENT. See Ejectment.

WRIT OF ENTRY. See Entry, Writ or.

WRIT OF ERROR. A writ issued out of

a court of competent jurisdiction, directed to

the judges of a court of record in which final

judgment has been given, and commanding
them, in some cases, themselves to examine
the record, in others to send it to another

court of appellate jurisdiction, therein nam-
ed, to be examined, in order that some, al-

leged error in the proceedings may be cor-

rected. Steph. PI. 138; 2 Saund. 100, n. 1;
Bac. Abr. Error.

The first is called a writ of error coram
nobis or voiis. When an issue in fact has
been decided, there is not, in general, any ap-

peal except by, motion for a new trial; and
although a matter of fact should exist which
was not brought into the issue, as, for ex-

ample, if the defendant neglected to plead a
release, which he might have pleaded, this is

no error in the proceedings, though a mistake
of the defendant ; Steph. PI. *118. But there

are some facts which affect the validity arid

regularity of the proceeding itself; and to

remedy these errors the party in interest may
sue out the writ of error coram voMs. The
death of one of the parties at the commence-
ment of the suit, the appearance of an in-

fant in a personal action by an attorney and
not by guardian, the coverture of either par-

ty at the commencement of the suit, when
her husband is not joined with her, are in-

stances of this kind; 1 Saund. 101; Steph.

PI. *119 ; Day v. Hamburgh, 1 Browne, Pa.

75. The writ of error coram vohis is used to

correct errors of fact and not of law ; Maple
V. Havenhill, 37 111. App. 311.

The second species is dalled, generally, writ

of error, and is the more common. Its ob-

ject is to review and correct an error of the

law committed in the proceedings, which is

not amendable or cured at common law or

by some of the statutes of amendment or Jeof-

ail. See, generally, 1 Vern. 169 ; 1 Salk.

322 ; 2 Saund; 46, 101 ; 3 Bla. Com. 405.

It is the usual way of bringing up a case

;

an appeal is an exception; Garino v. Insular
Government, 212 U. S. 456, 29 Sup. Ct 334,
53 D. Ed. 594. There cannot be two in the
same case at the same time; Columbus
Const. Co. V. Orane Co., 174 U. S. 600, 19
Sup. Ct. 721, 43 L. Ed. 1102.

See Appeal and Error; Biul of Excep-
tion.

WRIT OF EXECUTION. A writ to put in

force the sentence that the law has given.

See Execution.

WRIT OF EXIGI FACIAS. See Exigent
;

ExiGi Facias ; Outlawry.

WRIT OF FORMEDON. This writ lies

where a party claims the specific recovery of
lands and tenements as issue in tail, or as
remainder-man or reversioner, upon the de-

termination of an estate in tail. Co. Litt.

236 6, See Formedon,
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WRIT OF INQUIRY. See Inquisition;
Inquest.

WRIT OF MAINPRISE. A writ directed
to the sheriff (either generally, when any
man is imprisoned for a bailable offence and
bail has been refused, or specially, when
the offence or cause of commitment is not
properly bailable below), commanding him to

take sureties for the prisoner's appearance,
commonly called mainpernors, and to set him
at large. 3 Bla. Com. 128. See Mainprise.

WRIT OF MESNE. In Old English Law.
A writ which -was so called by reason of the

words used in the writ, namely, Vnde idem A
qui medius est inter G et proefatum B; that

is, A, who is mesne between C, the lord para-

mount, and B, the tenant paravail. Co. Litt.

100 o.

WRIT OF PR/ECIPE. This writ is also

called a writ of covenant, and is sued out by
the party to whom lands are to be conveyed
by fine,—the foundation of which is a sup-

posed agreement or covenant that the one
shaU convey the land to the other. 2 Bla.

Com. 349.

WRIT OF PREVENTION. This name is

given to certain writs which may be issued in

anticipation of suits which may arise. Co.

Litt. 100. See Quia Timet.

WRIT OF PROCESS. See Peocess; Ac-
tion.

WRIT OF PROCLAMATION. A writ
which' issues at the same time with the exigi

facias, by virtue of stat 31 Eliz. c. 3, s. 1, by
which the sheriff is commanded to make
proclamations in the statute prescribed.

When it is not directed to the same sheriff

as the writ of exigi facias is, it is called a
foreign writ of proclamation. 4 Reeve, Hist.

Eng. Law 261.

WRIT OF PROHIBITION. See Peohibi-
TION.

WRIT OF QUARE IMPEDIT. See Quaee
Impedit.

WRIT. OF RECAPTION. A writ which
lies where, pending an action of replevin,

the same distrainer takes, for the same sup-

posed cause, the cattle or goods of the same
distrainee. See Fitzh. N. B. 169.

This writ is nearly obsolete, as trespass,

which is found to be a preferable remedy,

lies for the second taking ; and, as the de-

fendant cannot justify, the plaintiflC must
necessarily recover damages proportioned to

the injury.

WRIT OF REPLEVIN. See Replevin.

WRIT OF RESTITUTION. A writ which
is issued on the reversal of a judgment com-

manding the sheriff to restore to the defend-

ant below the thing levied upon, if it has not

been sold, and, if it has been sold, the pro-

ceeds. See Restitution.

WRIT OF RIGHT. The remedy appro-

priate to the case where a party claims the

specific recovery of corporeal hereditaments

in fee-simple, founding his title on the right

of property, or mere right, arising either

from his own seisin or the seisin of his an-

cestor or predecessor. Fitzh. N. B. 1 (B)

;

3 Bla. Com. 391.

"Originally a writ of right is so called be-

cause it orders the feudal lord to do full

right to the demandant, plenum rectum ten-

ere. . . . But when possessory actions

have been established in the king'g court,

'right' is contrasted with 'seisin,.' and all

writs originating proprietary actions for land

. . . come to be known as writs of right ;"

Maitland, in 2 Sel. Essays, Anglo-Am. Leg.

Hist. 563.

At common law, a writ of right lies only

against the tenant of the freehold demanded

;

Green v. Liter, 8 Cra. (U. S.) 239, 3 L. Ed.

545.

This writ brings into controversy only the

rights of the parties in the suit ; and a de-

fence that a third person has better title will

not avail ; Green v. Watkins, 7 Wheat. <U. S.)

27, 5 L. Ed. 388; Inglis v. Sailor's Snug
Harbour, 3 Pet. (U..S.) 133, 7 L. Ed. 617; 3

Bingh. N. s. 434 ; 6 Ad. & E. 103.

WRIT OF SUMMONS. See Summons.

WRIT OF TOLL. In English Law. The
name of a writ to remove proceedings on a
writ of right patent from the court-baron

Into the county court. 3 Bla. Com. App. No.

1, i 2.

WRIT OF TRIAL. In English Law. A
writ directing an action brought in a superior

court to be tried in an inferior court or be-

fore the under-sheriff, under stat. 3 & 4 Will.

IV. c. 42. It is now superseded by the Coun-
ty Courts Act of 1867, c. 142, s. 6, by which
a defendant in certain cases is enabled to ob-

tain an order that the action be tried in a
county court; 3 Steph. Com. 515, n.

WRIT OF WASTE. The name of a writ

to be issued against a tenant who has com-
mitted waste of the premises. See Waste;.

WRIT PRO RETORNO HABENDO. The
name of a writ which recites that the defend-

ant was summoned to appear to answer the
plaintiff in a plea whereof he took the cattle

of the said plaintiff (specifying them), and
that the said plaintiff afterwards made de-

fault, wherefore it was then considered that

the said plaintiff and his pledges of prosecut-

ing should be in mercy, and that the said de-

fendant should go without day, and that he
should have return of the cattle aforesaid.

It then commands the sheriff that he should
cause to be returned the cattle aforesaid to

the said defendant v?ithout delay, etc. 2
SelL Pr. 168.

WRITER OF THE TALLIES. In England.
An officer of the exchequer whose duty it was
to write upon the tallies the letters of tellers*
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bills. The oflBce has long been abolished.

See Tally.

WRITERS TO THE SIGNET. In Scotch

Law. Anciently, clerks in the oflSce of the

secretary of state, by whom writs passing the

Mng's signet were prepared. Their duty now
is to prepare the warrants of all lands flow-

ing from the crown, and to sign almost all

diligeneies of the law affecting the person or

estate of a debtor, or for compelling imple-

ment of decree of superior court. They may
act as attorneys or agents before the court

of sessions and have various privileges. Bell,

Diet. Clerlt to Signet. They are members of

the Society of Writers to His Majesty's Sig-

net, the head of which is the Keeper of the

Seal.

WRITING. The act of forming by the

hahd letters or characters of a particular

kind, on paper or other suitable substance
and artfully putting them together so as
to convey ideas.

The word "writing," when not used in con-

nection with analogous words of more special

meaning, is an extensive term, and may be
construed to denote a letter from one person

to another. But such is jaot its ordinary and
usual acceptation. Neither in legislative en-

actments nor in common intercourse are the
two terms "letter" and "writing" equivalent

•expressions. In law the term "writing" is

much more frequently used to denote legal

instruments, such as deeds, agreements, mem-
oranda, bonds, and notes, etc. In the statute
of frauds the word occurs in that sense in

nearly every section. But in its most fre-

quent and most familiar sense the term
"writing" is applied to books, pamphlets, and
the Uterary and scientific productions of
authors; U. S. v. Chase, 135 U. S. 258, 10
Sup. Ct. 756, 34 L. Ed. 117.

It differs from printing, which is the form-
ation of words on paper or other proper sub-

stance by means of a stamp. Sometimes by
writing is understood printing, and some-
times printing and writing mixed. See Hen-
shaw V. Foster, 9 Pick. (Mass.) 312. A thea-

tre ticket is the subject of forgery. "Print-

ing" is "writing" in the legal sense of the

term, and an instrument, the words of which
are printed either wholly or in part, is equal-

ly valid with an instrument written by a
pen ; In re Benson, 34 Fed. 652 ; Benson v.

McMahon, 127 U. S. 467, 8 Sup. Ct. 1240, 32
L. Ed. 234.

Many contracts are required to be In writ-

ing ; all deeds for real estate must be in writ-

ing, for it cannot be conveyed by a contract

n^in writing, yet It is the constant practice

to' make deeds partly in printing and partly

In writing. Wills, except nuncupative wills,

must be in writing, and signed by the testa-

tor; and nuncupative wills must be reduced
to writing by the Witnesses within a limited

time after the testator's death.

Records, bonds, bills of exchange, and

many other engagements must, from their

nature, be made in writing.

The notes of a stenographer, taken when
the witness gives his oral testimony in court,

is a "taking m writing," as required by a
statute; Nichols v. Harris, 32 La. Ann. 648.

See Alteration ; Foegeey ; Frauds, Stat-

ute OF ; Language ; Sale ; Typeweiting ;

Stenogeaphbe; Signatuee ; Will.
/

WRITING OBLIGATORY. A bond; an
agreement reduced to writing, by which the

party becomes bound to perform something

or suffer it to be done.

WRITTEN INSTRUMENT. A judgment
and a tax duplicate have been held not to be
written instruments, within the meaning. of a
statute requiring a copy to be Sled with the

pleadings ; Wyant v. Wyant, 38 Ind. 48

;

Hazzard v. Heacock, 39 Ind. 172.

WRONG. An injury; a tort; a violation

of right.

In its broad sense, it includes every in-

jury to another, independent of the motive
causing the injury; Union Pac. Ry. Co. v.

Henry, 36 Kan. 570, 14 Pac. 1.

A wrong is an invasion of right to the
damage of the party who suffers it. It con-

sists in the injury done, and not commonly
in the purpose or mental or physical capacity

of the person or agent doing it. It may or

may not have been done with bad motive;

the question of motive is usually a question

of aggravation only; Williams v. Hays, 143

N. Y. 447, 38 N. E. 449, 26 L. R. A. 153, 42

Am. St Rep. 743.

In its most usual sense, wrong signifies

an injuiy committed to the person or prop-

erty of another, or to hiS' relative rights

unconnected with contract ; and these wrongs
are committed with or without force. But
in a more extended signification, wrong in-

cludes the violation of a contract; a failure

by a man to perform his undertaking or
promise is a wrong or Injury to him to whom
it was made; 3 Bla. Com. 158.

A puMio wrong Is an act which is injuri-

ous to the public generally, commonly known
by the name of crime, misdemeanor, or of-

fence ; and it is punishable in various ways,

such as indictments, summary proceedings,

and, upon conviction, by death, imprison-

ment, fine, etc.

Primate wrongs, which are injuries to in-

dividuals, unaffecting the public; these are

redressed l)y actions for damages, etc. See

Remedies; Toet.

For a classification of wrongs, see Holland,

Jurispr. 270.

WRONG-DOER. One who commits an in-

jury; a tort-feasor. See Dane, Abr.

WRONGFUL ACT, DEATH BY. See
Death by Wrongful Act.

WRONGFUL CONVICTION. An act in

Wisconsin, 1913, provides compensation for
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persons wrongfully convicted and Imprisoned
under the judgment; not more than $1,500

for each year or $5,000 in all can be paid, but
the board (created for this purpose) may
recommend to the legislature an additional

payment.

See Innocence.

WRONGFULLY. In a wrong manner ; un-

justly; in a manner contrary to the moral
law, or to justice. Webster, cited Board of

Com'rs of Howard County v. Armstrong, 91

Ind. 536.

WRONGFULLY INTENDING. In Pleading.

Words used in a declaration wnen in an ac-

tion for an Injury the motive of the defend-

ant in committing it can be proved ; for then

his malicious intent ought to be averred.

This is sufficiently done if it be substantially

alleged. In general terms, as wrongfully in-

tending. 3 Bouvler, Inst. n. 2875.

WYOMING. One of the states of the Unit-

ed States.

By act of congress, approved July 25, 1368, the ter-

ritory o£ Wyoming was constituted. See Montana ;

New Mexico.
Wyoming became one of the states of the Union

by Tirtue of the act of congress of July 10, 1890.

Its constitution was amended in 1912, so as to

provide for initiative, referendum and recall. Wo-
man Suffrage was introduced in 1869.

Y
YACHT. A light sea-going vessel for the

purpose of pleasure, racing, and the like.

See Vessel. A steam pleasure yacht is an

"ocean going vessel" and not a coasting ves-

sel ; Belden v. Chase, 150 U. S. 674, 14 Sup.

Ct 264, 37 L. Ed. 1218.

Yachts may be licensed by the secretary

of commerce and may then proceed from port

to port of the United States and to foreign

ports without entering or clearing at the

custom house, except yachts of over 15 gross

tons returning to the United States. Act

Aug. 20, 1912.

As to the tax on foreign-built yachts, and
as to what are such, see Tonnage ; Vessel ;

Ship ; Navigation Rules.

YARD. A measure of length, containing

three feet, or thirty-six inches.

A piece of land inclosed for the use and
accommodation of the inhabitants of a house.

In England it is nearly synonymous with
backside. 1 Chitty, Pr. 176 ; 1 Term 701.

YARDLAND. In Old English Law. A
quantity of land containing twenty acres.

Co. Litt 69 a. See Vibgata.

YEAR. The period In which the revolution

of the earth round the sun, and the accom-

panying changes in the order of nature, are

completed.

The civil year differs from the astronom-

ical, the latter being composed of three hun-

dred and sixty-five days, five hours, forty-

eight seconds, and a fraction, while the for-

mer consists sometimes of three hundred and

sixty-five days, and at others. In leap-years,

of three hundred sixty-six days.

The year is divided into half-year, which
consists, according to Co. Litt. 135 6, of one

hundred and eighty-two days ; and quarter

of a year, which consists of ninety-one days.

la.; 2 Rolle, Abr. 521, 1. 40. It is further

divided into twelve months.

The civil year commences immediately

after twelve o'clock at night of the thirty-

first day of December, that is, the first mo-
ment of the first day of January, and ends
at midnight of the thirty-first day of Decem-
ber twelve months thereafter. See Com. Dig.

Annus; 2 Chitty, Bla. Com. 140. Before the

alteration of the calendar, from old to new
style in England (see Bissextile) and the
colonies of that country in America, the

year in chronological reckoning was supposed
to commence with the first day of January,
although the legal year did not commence
until March 25, the intermediate tune being
doubly indicated ; thus February 15, 172*/5,
and so on. This mode of reckoning was al-

tered by the statute 24 Geo. 11, c. 23, which
gave rise to an act of assembly of Pennsyl-
vania, passed March 11, 1752, 1 Smith, Lawij,

217, conforming thereto, and also to the re-

peal of the act of 1710.

In New York it is enacted that whenever
the term "year" or "years" is or shall be used
in any statute, deed, verbal or written
contract, or any public or private instrument
whatever, the year intended shall be taken
to consist of three hundred and sixty-five

days; half a year, of a hundred and eighty-

two days; and a quarter of a year, of nine-

ty-two days ; and the day of a leap year,

and the day immediately preceding, if they
shall occur in any period so to be computed,
shall be reckoned together as one day. Rev.
Stat. vol. 2, c. 19, t. 1, § 3. The meaning of
the term "year," as used in a contract, is

to be determined from the connection in
which it is used and the subject-matter of
the contract; Brown v. Anderson, 77 Cal.

236, 19 Pac. 487; Knode v. Baldridge, 73
Ind. 54.

See Age; Allowance; Time; Regnal
Yeaks ; Old Style.

The omission of the word "year" in an
indictment is not important, provided tne
proper numerals are written after the montn
and day of the month; State v. Munch, 22
Minn. 67. An. indictment which states the
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year of the commission of the offense in fig-

ures oiily, without prefixing "A. D.," is in-

sufficient; Com. V. McLoon, 5 Gray (Mass.)

91, 66 Am. Dec. 354; but it has been held

otherwise in Maine under a statute; State

V. Bartlett, 47 Me. 388.

See Year of Oue Lobd.

YEAR AND DAY. A period of time much
recognized in law.

It is not in all cases limited to a precise

calender year. In Scotland, in computing
the term, the year and day is to be reckon-

ed, not by the number of days which go to

make up a year, but by the return of the

day of the next year that bears the same
denomination ; 1 Bell, Com. 721. See Bac.
Abr. Descent (I 3). In the law of all the
Gothic nations, it meant a year and six

weeks.

It is a term frequently occurring ; for ex-

ample, in case of an estray, if the owner
challenged it not within a year and a day.
It belonged to the lord; 5 Co. 108. So of

a wreck; Co. 2d Inst. 168. This time is given
to prosecute appeals and for actions in a writ
of right, and, after entry or claim, to avoid a
fine; Plowd. 357 o. And if a person wounded
die in that time, it is murder; Co. 3d Inst.

53 ; 6 Co. 107. So, when a judgment is

reversed, a party, notwithstanding the lapse
of time mentioned in the statute of limita-

tions pending that action, may commence a
fresh action within a year a,nd a day of such
reversal; 3 Ohitty, Pr. 107. Again, after a
year and a day have elapsed from the day
of signing a judgment no execution can be
issued till the judgment be revi,ved by scire

facias; Bac. Abr. Execution i(H).

An acquittal on an indictment was no bar
to an appeal. After such acquittal the accus-

ed remained in prison for a year and a day
in order to see if the relative of the murdered
man wished to begin an appeal; 2 Holdsw.
Hist. E. L. 307.

Protection lasted a year and a da.y; and
if a villein remain from his master a year
and a day in an ancient demesne, he is free.;

Cunningham, Diet. If a person is afraid to
enter on his land, he may make claim as near
as possible,—which is in force for a year and
a day ; 3 Bla. Com. 175. In case of prize, if

no claim is made within a year and a day, the
condemnation is to captors as of course ; The
Avery, 2 Gall. 388, Fed. Cas. No. 672. So, in

case of goods saved, the court retains them
till claim, if made within a year and a day,
but not after that time ; Stratton v. Jarvis,
8 Pet. (U. S.) 4, 8 L. Ed. 846.

Coke gives various rules as to the proposi-
tion that the common law has often lim-

ited year and day as a convenient time.

See Co. Litt. 254 6 ; 5 Eep. 218.

See Possession for Year and Day, by F. W.
Maitlahd, in 5 L. Q. Rev. 253.

The same period occurs in the Civil Law,

in the Book of Feuds, the Laws of the Lom-
bards, etc.

YEAR-BOOKS. Books of reports of cases.

From EdwaM I to Richard III, they are al-

most continuous. During the reigns of Henry
VII and Henry VIII, they became intermit-

tent, the last being in 27 Hen. VIII. They
were compiled by eye-witnesses or frism the
narration of eye-witnesses. They are contem-
porary reports of the utmost value. The
former belief that some of them were com-
piled by paid official reporters is now doubted.

Holdsworth in 2 Sel. Essays, Anglo-Am. Leg.

Hist 104. See Pollock, First Book of Jur.

284.

Charles C. Soule, the eminent legal bibli-

ographer, in a "Preliminary Sketch for a

Bibliography of the Year-Books" (14 Harv. L.

Rev. 557), gives the following list ot the

last edition of the Year-Books, "made up of

eleven parts, one part printed in 1678, one in

1680, and the other nine in 1679, so that it

may be properly called the 1679 (or 'Stand-

ard') edition":

Part I. Memoranda in Scaccario (only)

1 to 29 Bdw. I. Year Books,

1 to 19 Bdw. II.

II. First Part of Edw. Ill, years

1 to 10.''

\ III. Second Part of Edw. Ill, years

17 to 39 (omitting 19, 20 and

31 to 37).

IV. Third Part of Edw. Ill, years

40 to 50, "Quadragesms."

V. "Liber Assisarum," years 1 to

50 Edw. III.

VI. Year Books of Hen. IV (years

1 to 14) and Hen. V (years

1, 2, 5, 7, 8, and 9).

VII. First Part of Hen. VI, years 1

to 20 (omitting 5, 6, 13, 15,

16, and 17).

VIII. Second Part of Hen. VI, years

21 to 39 (omitting 23 to 26

and 29).

IX. Edw. IV, years 1 to 22.

X. "Long Quinto" or the long re-

port of year 5 Edw. IV.

XI. Edw. V (year 1); Rich. Ill

(years 1 and 2); Hen. VII
(years 1 to 21, omitting 17,

18 and 19) ; and Hen. VIII
(years 12, 13, 14, 18, 19, 26
and 27 only).

Part V is not exactly a Year-Book, nor yet

an "abridgment," but rather a compilation

of selected cases from the manuscript Year-

Books of Edw. III. Part X covers only a

single year, and it ought properly to have
found a place beside the regular or short

report of 5- Edw. IV. The eight remaining

parts are reprints of earlier impressions of

Year-Books arranged in chronological order

from Edward III to Henry VIII, with vari-

ous unexplained and unaccountable gaps,

which are now being gradually filled up by
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the publication of the volumes of the Rolls

series.

The current series of Year-Books is reprint-

ed under the editorship of L. Owen Pike, the
foremost expert in ancient English legal rec-

ords.

The Ames Foundation at the Harvard Law
School has published the Tear Books of

12 Rich. II, under the editorship of George P.

Dreiser, of the Philadelphia Bar, who has

added a valuable Introduction to the volume.

Professor Wambaugh (Study of Cases § 98)

says they "are the work of skilled lawyers

;

and the reports of cases, when complete, pre-

sent an adequate view of the pleadings."

They were Court Rolls, intended for the pres-

ervation of the results in order to fix the

rights of the parties, but not adapted for use

as precedents. See 1 Dougl. v ; 1 Co. XXVI.

YEAR, DAY, AND WASTE (Lat annus,

dies, et •vastum). A part of king's . preroga-

tive, whereby he takes the profits of the lands

and tenements of those attainted of petty

treason or felony, for a year an& a day, but,

in the end, may waste the tenements, destroy

the houses, root up the woods, gardens, and
pasture, and plough up the meadows (except

the lord of the fee agree with him for re^

demption of such waste) ; after which the

lands are to be restored to the lord of the

fee. Staundford, Prerog. c. 16, fol. 44. By
Magna Carta, it would appear that the prof-

its for a year and a day were given in lieu

of the waste. 9 Hen. Ill, c. 22. But 17 Edw.
II declares the king's right to both. It was,
in practice, usually compounded for by the
person who claimed the escheat. The crown's

•claim of forfeiture "(except in the case of out-

lawry) was abolished in England in 1870.

YEAR OF OUR LORD. In England the

time of an offense may be alleged as that of

the sovereign's reign, or as that of the year
of our Lord. The former is the usual mode.
Hence ther^ "year" alone might not indicate

the time intended, but as we have no other
era, therefore, any particiflar year must mean
that year in our era. Com. v. Doran, 14
Gray (Mass.) 38. The abbreviation A. D. may
be omitted ; and the word year is not fatal

;

State V. Bartlett, 47 Me. 393; contra, Com.
v. McLoon, 5 Gray (Mass.) 92, 66 Am. Dec.

354. See Regnal Yeabs.

YEARS, ESTATE FOR. See Estate foe

Yeaes.

YEAS AND NAYS. The list of members
of a legislative body voting in the afiirma-

tive and negative of a proposition.

The constitution of the United States, artj

1, s. 5, directs that "the yeas and nays of

the members of either house, on any question,

shall, at the desire of one-fifth of those pres-

ent, be entered on the journal." See 2 Story,

Cons-t. 301.

Constitutional provisions In some states re-

quire the yeas and nays to be entered on the

journal on the final passage of every bill.

See Eyan v. Lynch, 68 111. 160 ; Steckert v.

Bast Saginaw, 22 Mich. 104. These direc-

tions are clearly Imperative; Cooley, Const
Lim. 171.

The power of calling the yeas and nays is

given by all the constitutions of the several

states; and it is not, in general, restricted

to the request of one-fifth of the members
present, but may be demanded by a less num-
ber ; and, in some, one member alone has the

right to require the call of the yeas and nays.

YEOMAN. In the United States this word
does not appear to have any very exact mean-
ing. It is usually put as an addition to the

names of parties in declarations and indict-

ments. In England it signified a free man
who has land of the value of forty shillings

a year. Co. 2d Inst. 668; Eespubliea v.

Steele, 2 Dall; (U. S.) 92, 1 L. Ed. 303. The
local volunteer militia raised by individuals

with the approbation of the queen are also

called yeomen. The term yeomanry is ap-

plied to the small freeholders and farmers in

general. Hallam, Cons. Hist. e. 1.

YIELDING AND PAYING. These words,
when used in a lease, constitute a covenant
on the part of the lessee to pay the rent;

Piatt, Cov. 50; Royer v. Ake, 3 Pen. & W.
(Pa.) 464 ; 2 Lev. 206 ; 3 Term 402 ; 1 B. &
C. 416 ; 2 Dowl. & R. 670 ; but whether it be

an express covenant or not seems not to be

settled; 2 Lev. 206; T. Jones 102; 3 Term
402.

In Pennsylvania, it has been decided to

be a covenant running with the land ; Royer'

V. Ake, 3 Pen. & W. (Pa.) 464. See 1 Saund.
233, n. 1 ; Kimpton v. Walker, 9 Vt 191.

YORK-ANTWERP RULES. Certain rules

relating to uniform bills of lading formulated
by the Association for the Reform and Cod-
ification of the Laws of Nations, now the In-

ternational Law Association.

These rules are commonly incorporated in

contracts of affreightment. They are the re-

sult of conferences of representatives of mer-
cantile interests from several countries. In

the interest of uniformity of law. They have
no statutory authority. The text is in Mac-
lachlan's Mercht. Shipping. For a history of
them, see Lowndes, Gen. Av.

YORK, CUSTOM OF, is recognized by 22
& 23 Car. II, c. 10, and 1 Jac. II, c. 17. By
this custom, the efCects of an intestate are
divided according to the anciently universal
rule of pars rationaMUs. 4 Burn, Eccl. Law
342.

YORK, STATUTE OF. The name of an
English statute, passed at York, 12 Edw. II,

1318. It contains many wise provisions and
explanations of former statutes. Barrington,
Stat. 174. There were other statutes made
at York in the reign of Edward III, but they
do not bear this name.
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YOUNG ANIMALS. It is a rule that the
young of domestic or tame animals belong to

the owner of the dam or. mother, according to

the maxim, Partus seguitnr ventrem. Dig. 6.

1. 5. 2 ; Inst. 2. 1. 9. See Whjelp.

YOUNGER CHILDREN. When used with

this phrase Signifies all such children as are-

not entitled to the rights of an eldest son, in-

cluding daughters who are older than the
«;ldest son. Moz. & W.

YOUTH. This word may include children

and youth of both sexes. ^Nelson v. Gushing,
reference to settlements of land in England, 2 Gush. (Mass.) 519, 528,

ZAMINDAR, or ZEMINDAR. A landhold-

er in India, who is the responsible collector

of revenues on behalf of the government.
Wilson's Gloss.

ZINC ORE. A mineral body, containing so

much of the metal of zinc as to be worth
smelting. Lehigh Z. & I. Co. v. New Jersey

Z. & I. do., 55 N. J. L. 350, 26 Atl. 920.

ZO LL-V E R E I N. A union of German states

for uniformity of customs, established in

1819. It continued until the unification of

the German Empire, including Prussia, Sax-

ony, Bavaria, Wiirtemberg, Baden, Hesse-

Cassel, Brunswick, and Mecklenberg-Strelitz,

and all .intermediate principalities. Whart.
Lex.
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